
STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Street, Nevrark, N. J .• 

BULLETIN NUMBER 66 March 16, 1935 

1. APPELLATE DECISIONS - KIRCHIES VSo CLIFTON 

ETHEL.KIRCHIES, 
Appellant 

-vs-

) 

) 

MAYOR AND CITY COUNCIL OF ) 
THE CITY OF CLIFTON, 

.Respondent ) 

ON APPEAL 
CONCLUSIONS 

Irving Lo Werksman, Esq., Attorney for A)pellant 
John C. Barbour, Esq., Attorney for Respondent. 

BY THE COIVIMISf3IONER~ 

This is an appeal from the denial of an application 
for a plenary retaj_l consumption license for prern1ses located 
at #20S Crooks Avenue, CJ.if ton, Ne·~"! Jer:3ey. 

Respondent contends that the application was pro­
perly denied because appellant's premises are within 200 feet 
of an existing licensed pl.a.CG. While denial of an Dp 1Jlie2tion 
bocause of the ex:tstencc; of a sufficlcrnt number of places is 
proper v.rhcre a general policy has been e.dopt8d by any municipal­
ity and uniformly appliod, tho Gvtdonce discloses th~~t no such 
policy had b0en adopted in thu City of Clifton u.nd tb.:1 t licenses 
have been issu~d herGtofore·withdut regard to the numbor of 
places existtng in the vicirdty and often 'iJV"i thin 25 f0ot of ex­
isting licensed places. This contention cannot therefore be 
sustained o Zc b~s!i;l:. vs •.:._T:;:,_9n_ton, Bullutin ://56, I tom if9; Sk1~[~, 
ct al vso Trenton, Bulletin #57, Item #70 

· Ruspondcnt further contend~J tlJ..::..t aflpe1lnnt' s prem­
ises are situated close-:? to o. fa.ctoTy in vi'.hich 1.J.rgc: r.anchines 
are· operated and the issu:rnco of a licEmse m~:J.y C!}USc curclGss­
noss and rcsul t in. accJ.dcnt.. It mr.:y very ,,yell be~ th:.;. t a munici­
pal policy not to issue licurises for premises too close to indus­
trial plei.nts, if uniformly applied!] is vo.lid o But no such pol­
icy has ov0r been D..doptod., ThG on1y m0mbor of the City Council 
vvho t9-s'tiflcd was asked vrhothc;r o.ny such _c-Jolicy hc~d bfrcn adopted 
and frankly admitted that it hD.d not ~1nd thD.t ho vvc~s unable to 
sny whethor the remainh1g mcmbors of the City Council were prG­
pnred to adopt it at this time. Throughout tho City, licenses 
have been issued for premises as close to 1::.:.rge industrL1l 
plants 2s are 2pp0llant's. Applicants for licGnses should be 
treited ulikeo It· is not f2ir to mnke fish of one ~nd fowl of 
another. ninlfl_Q._V~~rcmton, Bulletin #56, Item :J;1o. This con-
tention curmot be sustain<Jd. 

Respondent finc.1ly contr.md.s th:, t aj)IJC::ll:int is per­
sonally unfit ta rec~i ve «1 1iccnse boccrnso prior to the filing 
of hGr 2pplic~tion she attcmpto6 to ;urchuse thu business of tho 
liconsce located :1;.Jproxinr::.tcly ~00 feet :-:-Lv;rc.y :..1nd. th':J.t when sctid 
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licensee refused to scl1 1 she threatened to np?lY f6r a 11~ 
ccnse for her· present p~emises nnd attract the customorsa 
Appellant denies thi.s· cmtirely. · There j_s no crediblE:.~ evidence 
to support it. Even if it did occur, it does not m2rk nppel­
lo.nt as unfi.t to receive a l:Lcense. The mere fact that a pe'.r'­
son prefers purchasing an established btisiness rather thnn 
OJ.Jening a new place is no indication of unfitness. Tho desi.r:e 
to attract customers is noi ther u.rmsuc.:..l nor reprehens=L blc. 
Ths contention is untenable. 

The action of respondent is reversed~ 

D~ted~ March 8, 1935 
D~ ;FREDEHICK BUH.NETT, 

Cori1mis sioneJ:." 

APPELLATE DECISIONS .... APGAR VS., TEWKSBURY TOWNSHIP 

IRA HALPH APGAH 3 
Apj)ella.nt 

-VS-

) 

) 

TOWNSHIP COMMITTEE OF ) 
TEWKSBURY TOWNSHIP 
(HUNTERDON COUNTY), ) 

Respondont 

ON APPEAL 
CONCLUSIONS 

H8rbert T. Heisel, D;sq o, Attorney for 1'1-l))cllant 
A~ Oo Robbins, Esq., by F~ E. Suderly, Esq., Attorney for 

Respondent 

BY THE COMMISSIONER: 

~his is an appeal from the denial of an applica­
tion for a plenary retail consumption license for premis_es 
located in Cokesbury, Tewksbury Township. 

Respondent contends, inter· alia, th~t the applica­
tion was properly denied bedause of the disapproval of same by 
residents in the neighborhood and further that there existed · 
no need for a licehsed plnce at or near the promises sought to 
be licensed. 

The population of Tewksbury ls approxinnte]_y 1100. 
No.limitation on licenses had ever been set by resolution o~ 
ordinC:mce o One license. hns boen issued by the Township co·mr:J.i t­
tee o The testiE1ony, hovrcvcr, cUsclosed that Tewksbury is essen­
tially a rural farming cornmunt ty., The har1let wherein the; pren-­
ise s sought to be li~ensed are located lies partly in Clinton 
Township 2.nd lK\rtly in Tewksbury Townshj:p an.d is spa:rse).y 
po)~lated. It is residential in character and contains only 
one or two s1~1D.ll stores o The residentio..l chare.cte1" of the 
neighborhood vm.s sufficient cause f'or the denial of tho privil­
ege sought. V8.nnoz~_;h vs o_lr()ffton, Bulletin. 0:~·(55, Iten #7 • A 
pcti ti on contaj_ning 36 or 38 signo. turos w~1s filed in 01)9osi ti.on 
to the issm.mce of the license o . A_ nm:iber of the Tm:mshi:p CoD-
mittee testified as to the opposition of the rosidonts~ 

Ap:Jell:::mt contends th:1t he i:3 entitled to a license 
as he intends to run ~m hotel e .. t the preuises sought to be 
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licensed: tbat he expects to get transient business as the 
house is, on the nfghvmy betwee:p 'l.ieb.:J,non ~md Hi.ghbridge-. While 
it has been decided bec·c::mse of the public function c.n hotel 
serves,. that ordinarily it. would not be fair to refuse a li­
cense to c:..n hotel unl·ess good cause is shown (A.B..!..Q!>Hol.Q;i4g. G.041. 
~.Newton, Bulletin f/58, Item =Ill):, nevertheless the testJiilony 
disclos~s that the premises in quG~tion contain .only eleven 
rooms~ have no improvements and are rented at only $20.QO a 
month and th~t extensive repnirs would be necessary before 
they could be of service to the public. This is not the usuo.l 
concept of an hotel. In these appeals, there nre no migic words 

_to_be conj.urod. The mere invoco..tion of th0. term Hhotel" by o.n 
appellant is no·more dispositive than the more assertion by n 
respondent th~:tt n license would bG n socially undesirablen. 
Everything depends on the fncts~ 

Appellant was granted :m adjoD.rnment .:::: .. t the hearing, 
in order to produce testimony to disprove the cbntentions of 
the Tovmshi1') D.s to tho need for the license J.n question-.. · On 
the c..d.journod d;ite, he failed to produce rmy such testimony.· 
On the other side, 17 wi tncsses cc:.1me fron Tewksbury to Newnrk 
to testi.fy in - support of the denial of the J.icensch· Tl'w burden 
of .proof - that public necessity ~1nd convenience would be better 
served by a licens0d premises Qt the locution ~ought has not 
been sustained~" Ho.Gnql t v·. Hayvorth, Bulletin #·57, I tom #11 o 

Tho action of respondent is affirmed. 

Dated~ Mnrch B, 1935 
Do FREDERICK BURNETT, 

Com:misstoner 

APPELLATE DECISION"S - KARPF VS. CAMDEN 

SAM KARPF CO., 
.Appellant 

....,vs..,.. 

BOA.RD OF COMJVIISSIONERS OF ) 
THE CITY OF CAMDEN (CAMDEN 
COUNTY), NEW JERSEYj .) 

_ Res::1ondent 
- - - - - -· - - - - - -

ON t1.PPE1iL 
CONCJ~USIONS 

Meyer L. Sc1kin, Esq-.-, Attorney fur .A.J}_)(:;ll:~nt 
Lewis Libera2n~ Esq~, Attorney for Respondent 

This is an ~ppe2l frou the denial of ~n a~~lic&tion for 
n plen2ry retail distribution licen~o for preuis0s locQted at 
#109 Bro~dwuy, Cafildeno 

Hc-::sponc~ent v·s. sole contention is that the 8.)p1ic~·1tion 
was propGrly denied bcco.us-e of the rnmber of plc:i.c·es .:1lre.1.dy 
licensed nnd in alloged too clo~e proxinity~ Rss;ond8nt there~ 
fore urges urnlesirability o APlKllant clair.1s discriulnntLm. 

. The fitness of the parsons in.te~ef;Sted ·in cl. )-,)ellant 
cor:Jor.'l ti on D.ncl the SUi to.biiity Of the prE;DiSeS SOUCht to be 
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licensed, aside fron·their location, nre unquestionedo 

A)pellant's ~reuises are locnted 1long the nain business 
street of· Cc:i.nde.n, in what is almost exclusively o.: retail shop- . 
ping district. The nearest licensed prenises are 2))roxioatelj 
560 feet away. In siriilar neighborhoods elsewhere in the uurli-­
ci~xility res)ondent has ~ssued. J..lccnses for i)rer..1iscs i.n nuch 
closer proxir.d ty to ench other than are O.IJl)eJ.lnnt' s lJrcui.ses to 
tho nearest licensed ~laceo Thus, licenses hnve been is$ued· at 
#136 nnd #201 Broadway. Another license hQS been issued for #6 
Broadway~ three stores away fros licensed )reniscs at #600 Fed-

. ernl Street. In addition to the 1icenso o. t ·~-i:600 Fede1·:-:i.l street 
res)ondent has issue~ li6enses for #548 ~nd #558 ·Federal-Street~ 

No reason ts suggested, or apparent from the record, 
why the licensing of appellant's pi~emises would be detrimental 
to.the welfare of the community any more than the issuance by 
respondent of the other licenses referred to. A municj_pal policy 
with reference. to the··. number of licensed places desirable in any 
given neighborhood must be uniformly applied throughout the muni­
cipality to all other neighborhoods of-the same class .. This is 
b}lt one .aspect of the general rule that all muniqipal policies!> 
in order to be valid, must be .unlformly npp1isd o 1'._gnkle_ vs. 
Trenton, Bulletin #56" Item i/10; Bo.rbuto vs o . Trenton, Bulletin 
#56, Item 5o Respondeht's failure heretofore to apply its alleged 
policy in neighborhoods substantially similar to tho..t in which 
appellant'$ premises are located renders its contention in the in~ 
stant case unten2.b~e. Zebrgws;ki _ __vs. T1"enton, Bulletin #56, Item 
9; Skwara, et al~ Trenton, Bulletin #57, 'Item 7. · 

~he action·of respondent Board is rcvers8d. 

Dated: March 9, 1935 
D. FREDERICK BURNETT, 

Commissioner 

APPELLATE DECISIONS - BATTAGLIA VSo GLASSBORO 

SANTO BATTAGLIA, 
APl)ellant 

-vs-

) 

)' 

BOROUGH COUNCIL OF THE ) 
BOROUGH OF GLASSBORO, 

:Respondent ) 

ON APPEAL 
CONCLUSIONS 

Willi2m A. ·Gravino~ Esqo, Attorney for.Appellint 
George B. Marshall, Esqo, Attorney f~r Respondent 

BY THE' COMMISSIONER: 

This is an appeal from the denial· of a plenary retail 
consumption license for. promises located at 303 West High Street, 
Glassboro. 

Respondent' contends the .. t the appli'e:~Ltion vv2s propc~rly 
denied for the re2son, hmong others, that thoro. is one licensed 
place bf business in the vicinity of the. premis~s sought to be 
licensed and the issuance 'of o.n nddittonal license for promises 
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therein 1oce. ted would be socj_ally undesiro..ble e .. nd is opposed by 
the residents thereof o 

Tho right of a municip.2li ty to deny an o.pplicc1 ti on 
where the granting thereof would result in the existence of too 
many licensos in o. particulc:.r vic_inity is sottl!Jd. IJ_g,der V_§. 
CQmdcm, Bulletin 1¥44·, Item ~~8; _Eurman_y..§._. _Springfield, -Bulletin 
7/49, Item #6; Cleme'nt vs o Loder, Bulletin. fif52, Item 1~·:5; Facci-

. domo v_e__!. U:r:!io.n Eco.ch, Bulletin ~f55, I tom #8. In determining 
whether a suffi.cient number of· licensed places exist in o.ny given 
vicinity the phy.sic::tl n.2tuI·e of the neighborhood as vYel.l as the 
te.mper of the per sons resj_ding therein should be considered o 

Shinn VS 0 ce.md?n, Bulletin 7/-·64;, Ite1:1 =//8. 

Gl8.s~boro is a cor11muni ty vdth a populs. tion of approxi­
mately 5000. Appellant's premises 2re located at the end of the 
princip2l businos~ street in a neighborhood, according to the 
testimony o~ .. onG of tho membt.:rs of tho Township Cammi ttee :1 com­
posed of 75% residences and 25% storoso Photographs of the 
neighborhood introduced in evidence confii'r:i the r1ccurc.1.cy Of this 
estimate. A letrge 'percent;1ge of the populntion of Glc.~ssboro is 
on Emergency Relief. Potiti.ons vrero introduced in evidence both 
for nnd against the issuance of ~ license to o.~pell2nt. 

Within approximately one block fron nppellnnt's precises 
is o. pl:1ce of business nmiv opcr:J.tod under a plerio.ry roto.il con­
sur:.iption license o A member of the Township CoLmi ttec testified 
that this licen-sed place is o.doquatc to supply the dencnds of the 
residents of tho vicinity. Appcllont iritroduced no contr2ry tes­
timony o In fnct the c)nly wi tnGs s c~1llod by o.ppe1L1nt .on this 
issue testified tlnt in his opinion there :_~re a sufficient number 
of licensed ·placo s now opt-;rn ting in the con.i:mni ty. In view of 
the foregoing it cnnnot·bo said that respondent's detcrnin~tiori 
th~t the existing licensed place in the vicinity ~f ~ppell~nt's 
prenises is o.dequate ~o supply the: der1c~nds of 'the residents there­
of nnd thJ. t the issuance of addi tion::l licenses vrould be soci.'.llly 
undesirable was unreasonable. -

Th8 evidence. discloses, howover, thGt nfter appellant's 
npplication w~s denied, two additionul licenses were issued by 
ros1)ondent :-it the other E.mcl of the tovm. ~md th.::..t elsuwhc.re in the 
r.mnicipality respondent has issued three. liconsus for pruu:Lses 
within one block of o~.wh othor o l-.. :ppc1lo..nt ~;_rguG~) UPt rospondont 
h8.s not unifornly 2.)_:_:ilied its nJ_leged policy ::.tnd therefore should 
not be; permitted to QS sort it now. . ~~~-Plan vs!._ Trenton, Bulletin 
ft~41, Iter.1 #9; Sc.El Karp C9_!__vs. _Ci1rn_'.J.on, Bul.lc:tin 7/66, Itun :;J3. 
These licenses, however, WGre all issued for pteuisos in other 
portions of the r.mnicipD.li ty and there is nothing in the rocord · 
to indicate thCLt the neighborhoods i1~1 whieh they hc::ve been issued 
o..re sirJiltt.r to the neighborhood in whtch et:c;:,;;ello.nt ts j_Jreui.scs are 
loc.:ited. Al though a particular loc.:ili ty in :J. uLmici.~)t:~li ty is 
nbund.2.ntly su:tJplicd 1;~:i.th l.iccmsed -~)laces so th:1t the issw;.nce :Jf 
an· o.cl.di tionc.l license fs undesirable, nevertheless, licenses nay 
pro1)erly be issued for other portions of the raun:Lcip1.lity ~ The 
nere fact, therefore, th~t uore licenses have been issu2d in an­
other neighborhood th~J.n presently exist in the--vicinity in v:hich 
appellant's prc:nises are locntod, does not i.ndicatc tho.t respond­
ent is .::::.rbi tr,~rily and without uniforLi ty ::~_ .... )lying c..n ~11J_oge:!d 
uunici1x1l ~)oliey in .. unf.'.lir dis·criminrLtj_on of ~.:-~.\.:lic:·i.nts in the 
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absence of a showing that the two neighborhoods are siiliilnr. 

Likewise the issuance of ~wo licenses after appellant's 
application was denied is of no significance since these licens­
es were· not issuGd for premis~s in the vicinity of appellantts 
and there is nothing to show that they were issued for premises 
in a v~cinity already adequately provided for. 

Accordingly, the action· of rGspondent is affirmed. 

D. FREDrtBICK BURNETT, 
Dated: March 9, 1935 Commissioner 

BULLETIN ITEMS SUPERSEDED 

The ruling made in Re: Municipal Ordinances - Sunday 
Sales - No Power to Discriminate Between Classes of .Alcoholic 
Beverages, Bulletin 64, item 6, abrogates Paragraph 11 (b) of 
the examples of municipal regulo.tions set forth as having been 
approved by the Commissioner in conjunctj.on with the sample form 
of municipal ordino.nce, Bullet5.n 53~ item·9 .. 

6. LICENSEES - EMPLOYEES - QUALIFICATIONS - EFFECT OF CONVICTION 
FOR VIOLATION OF FORMER NATIONAL PROHIBITION LAW 

.March 11, 1935 
·Dear Sir.~ Re· Blank 

I have your letter of February 20th inquiring ~iliether 
you may be employed as a bartendey by a licensee in spite of 
your conviction some five or six years ago for a violation of 
the Prohibition Lawo 

Section 23 of the Control Act provides "No person who 
would fail to qualify as o. liccmsee under this act shall be 
knowingly employed by or connected iri any business capacity 
whatsoevt::r with thG licensee. u 

The. answer to your inquiry will therefore depend upon 
whether you would fa~l to qualj_fy as a licensee undc)r the Con­
trol Act. 

Section 22 of the Act sets forth the qualific~tions of 
applicants for licenses as follows: 

HNo retail license sho.11 be j_ssucd to a natural 
person unless he is a citizen of the United Stutes and 
shall have been a resident of the State of New Jorsuy 
for at least five years continuously immediately prior 
to the submission of thG npplicQtiono No license o~ any 
cl2ss sho.J.l be issued to any indivj_duo.l who is an o.lien; 
to any ·porson -under log~J.l o_ge; or to c:my p(jrson who has 
been convicted of a crime involving mor:~ll turpitude or 
who hn.s committed tvw or more violations of this act.n 

You do not st.:_1 te vvhether you are a citizen c~nd. the 
length of time you hQVe been n resident of New Jersey. I can­
not, therefore, express ~ny opinion w~th reference to these 
aspects of the question. 
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The only thing I can discuss is whether your conviction 
for a violation of the Prohibition Act in nnd of itself disqual­
ifies you. If the conviction was for n crime involving moral 
turpitude then it.does; otherwise it does not. 

Tho courts have generally defined a cri~c invol~ing 
mor2l turpitude as something immoral in itself regardless of the 
fnct thnt it is punished by law~ Thero is no hntd and fast rule 
as to what constitutes moro.l turpitude. It co.nnot be measured 
by the n2ture or character of the offense; unless, of course,· it 
be an offense inherently criminal, the very commission of which 
implio s n bc~se and depraved no. ture. The circum.stecnces attendant 
upon the cormnlssion of the offense usually furnish the best guide, •. 

I believe and hQve, therefore, ruled that a single viola­
tion of the prohibition law, unless accompanied by aggravating 
ci~cumstcmces, docs not constitute morc1l turpitude. I cnnnot, 
however, give you a definite opinion on your case unless I know 
whether thero wure: any aggravD. ting circumstances connected with 
the violo. tion of' which you vwre convicted. If you care to do so 
you mny ·vv-rito me, setting forth the tiE10 and plo.ce of the convic ..... 
. ti on o.nd the circumstc.mces surrounding the same so that the· rm t­
ter may be investigated and a deteroination made ns to v~wther 
you are disqualified. 

Very truly yours, 
D. FREDERICK BURNETT, 

Conci s sionE_~r 

7o LICENSES .... SPECIAL CONDITIONS - MUST BE DEFINITE 

Mr~ John L. Haney, 
City Clerk, 
Trenton, N. J·. 

Ductr Sir~ 

1 have the resolution pnsscd by your B9nrd of Cooctis~ 
sioncrs on February 21, 1935, authorizing the issuance of two 
plen~ry retail consumption licenses 2nd inposing upon the iicense 
to be issued to Erank Girard, 622 South Clinton Avenue, the spe­
cial condition: Hif nnd. whon the prer1ises o.re put iri condition 
sa tisfc-ctory to the Bo:1rd of Coumissionors. n · 

VJhen imposlng conditions to the issm1hcc of licenses 
they should bo worded to indicctte the specific rcquircucnts 
which uust be conplied with prior tc) the issuance of o. license. 
In f~irness to the applicant he should know, vilien his applica­
tion is conditionally refused, exactly vrhat will be roquired of 
him. iNhen no standards ei.re set, there is no wo.y he Day know what 
or how he nust chango or renov::.1to. Whenever it is detcrE:dnud to 
issue n license subject to conditions, those conditions should be 
prescribed ns definitely as the n~ture of the case will ad~it. 
The only question then renaining vrill be w11cthor rc::as0no..bly sa tis­
fnctory coupliance h2s boen Llade. 

I oake those observations to avoid cooplaints ~nd sis­
understanding by appliccmts in future co.sos and, porho.ps, 2..Void 
appeals. In the instant case they hQVG ceased to be of oouent 
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because it ~ppcars froo your lntGr resolution or March 1, 1935, 
tho.t "vvhatevc-;r st.~ndo.rds tho Bo.2rd ht".:.d :ln i:d.nd had boon net with 
the exception of the second floor, nnd henco the liconss was 
ordered issued, conditioned ''that the second floor of such prcn­
iscs nny not be used for any purposo Vlhile such licenf.iQ is in 
eff cct. n This special cc.ndi ti on j_ ~) approved as subLli ttccl. 

Very truly yours, 
D. FREDEHICK BURNETT,9 

C •Yt-1~::.i S Si (JD 0 r 

80 MUNICIPAL ORDINANCES - LICENSING POWER - NOT D.ELEGABLE 

Peter Heinz~ Town Clerk, 
Guttenberg, N. J. 

Dec::.r Sir~ 

March 11, 1935 

Section 3 o~ the resolution of December 11, 1935 2uthor­
izes the chnirmnn of the License Committ~e nnd the Town Clerk to 
sign and issue lieenses. If nll tho.t this means is tho.t these 
offi~ers nro to perform the ministerial act~ of signing 2nd 
deliverj_ng li?enses a.ftor tho M!J.:y~~ a!l~- Bos.;:~d. ~ ?f Cou.n?il, si t~ing 
as the governing body, huvo spoc1r1c2lLy ndJuaicatcd in each in­
dividunl instancie th~t they should be issuod, well and g6odo If 
it is meant to delegate to or confer upon those offici~ls the 
power to decide whether or not ct particulJ.r lJ.ccmse sh.::.~~11 be 
issued, it is not valid. I c2nnot ~pprove the section as it now 
road~·because of.the ambiguity in its langu~g0 and menningo 
These officials nre 2uthor:izod to sign end issue licens0s n~~ftsr 

·application filGd pursuant to.the statutavv. This would seem to 
imply that the only prerequisite to issu~nce of a license by . 
those officials was tho filing of n proper upplicntion& It docs 
not say n:1fter thQ ::tpplic:...~tion h:J.s been O.iJp~L'ovud by th1:::. Tul:J.yor and 
Bo.t.ud of CouncilYY.. Nor aro tho,rc:; :.my vmrds to thnt offoct. I 
doubt that the rc:;::olutlon roally intcndE;d to dispcmse v1]_th thc.t 
osscnticl requir0Dent but the trouble is it does not mention it 
nt all o.nd tl+c only rcquj_roucnt it dot::s insurt is merely th'.t.t a 
proper applic&tion be filodo ·rt convuys tho 0rroneous iupression 
thnt the designated.officials may issue licunS(;S if such applica­
tion be filed o · And th:i.s is heightened by 3 1.;cthJn 4 wh1ch rnrthor-. 
tzos the ChD .. irmcm of thu Liecnso CoEEr1i ttcc: to !.]J.ku such i.nvcstigo...­
tions r.is cay be ncccss.'.U'Y Hprior to th.:.; issucmco of such liccnsosn. 

All this. c~n be cured by adding at the 0nd of Suction 3 
tho words "and after .~ipprov:.il bf such l.i.c(msc~ by the Mt:qor ·arid 
Boetrd of Cotmc11n. 

Tho reason fdr this ruling is that the st~tute, Section 
18, mak8S thu Q~Jinistrntion of the issu2nc0 of nll rctnil licen­
ses, other thc<.n r0t~lil tr:::msj_ t, the duty of the governing b1Jdy of 
ec.ch nun.icipD ... li ty, Gxcept J..n such c~.:.sus whore it J1as ·bcQn dcle­
gc1ted to MunJcipal Bo~:~rcJ.s uf Alcoholic Bc~v2rtti:;.e Control duly 
creD.tod pursuD.nt to tho Act g. V.rh:i.lu there is no objccti.on to tho 
Bot' .. rcl of C.:.mncil clesigm:t tini.~~ tht,; chairYJtn1 :yf' the License Cormi t­
tce and th2 Town Clerk ns its agonts to si3n licenses in its bo­
h~lf, no right exists to delegate the functi0n of issuing licen­
se:s otherwise than to tho cJxtont e::z:p:rcs.:.1ly nc::ntionccL As tlw 
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rrown of Gut ten.berg hn s no IVIunic ipal Bo c:..rd, it f ollmrn tho. t 
licenses may be issued only upon tho affirnative vote of the 
Boo.rd of Council. 

I cordially recommend, thGrefore, thnt the provision 
authorizing tho chairman of the License .comBittee and the Town 
Clerk to issue licenses be aaendcd nt once along the lines 
above suggestod. 

Furtheroore, if any licenses have in fact been so is­
sued without having been expressly authorized or ratified by 
the Board· of Council sitting 2.S the govorning body of the 1:mnj __ 

cip2lity, it follows thnt nll such licensos were inprop0rly is­
sued. Honce, to the ext(mt the.t they i:my be n.ow in force and 
effect, .they should be subuitted at once to the Board of Coun­
cil in order that all such issuances be either ratified br re­
considered, as the governing body nay decide. 

Very truly yours, 
D. FREDERICK BURNETT, 

Connissioner 

9o APPELLATE DECISIONS - BUMBALL VS. BERNARDSVILLE 

) PAUL BUMBALL, 
Appellant 

) 

MAYOR AND COMMON COUNCIL ) 
OF THE BOROUGH OF BERNARDS-

-.vs-

VILLE (SOMERSET COUNTY), ) 
Respondent 

- .- - - - - - - ~ - - - - -) 

Appearance~ 

ON APPEAL 
CONCLUSIONS 

Arthur A. Palmer, Esq., ·Attorney for Appellant 

BY THE COMMISSIONER~ 

This is an appeal from the- denial of an application for 
a plenary retail consumption license. No question is raised as 
to the character of appellant or as .to the suitability of the 
premises o The sole ts sue is whether the· denial on the alleged 
ground that a sufficient number of licenses had been issued in 
Bernardsville and the issuance of an additional license would be 
soci2lly undesirable, was reasonable and proper. 

In June, 19~54 respondent adopted ~:m ordinance r0gul:1ti.ng 
the issuance of li.censcs undor the Control Act. This ordinance, 
however, cont:dned no limitation of the number of licensos. After 
appellant's application was filed, rcsp6ndent, being of opinion· 
thnt a .sufficient number of licensc;s had been 1ssued in Bernards­
ville, adopted a resolution that no furth2r alcoholic beverage 
licenses be approved or issued. 

Before considering the resolution on its merits~ throe 
preliminary polnts raised by appellant must be determined: 

lo That an ordinance cannot be repealed or modified by n 
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mere resolution but only by an act of like formnlity 
to that required for the enactment of the original 
ordinance. American MalleablQS Co~ vs. Bloomfield, 
83 N.J.L. 728. Tho instant rescilution, however, does 
not repe3l or in any wise change -the previous ordin­
ance. That ordinnnce wns silent on the pointo The 
resolution supplements ~nd ndds but does not 2mend or 
modify. The povrer to limit Urn number of licenses is 
expressly conferred upon tho issuing authority of each 
municipo.lity. Control Act, Section 37. There :Ls no 
requirement that this power shall be exercised only by 
ordin2nce. Tho express requirement of an ordinnnbe in 
other specified casGs implies that the power to limit 
the number of licenses may be oxercised either by 
ordinance or by resolution. 

2. That the resolution should not be allowed to operate 
upon an applic~tion filed before its enactment. This 
point has heretofore been adjudicated by the Commis­
sioner.. ··Franklin Stores Co. -vs. Elj_zabeth Bullotin ________ _____,___ -~---~-' 

61, Item 1. That decision held that the real question 
on ~ppeal is vilicthbr thG Commissioner should order the 
license to issue NOW, rather tho.n whether the r8spondent 
erred in refusing it at the time. As was said in that 
case: 

"The spirit o.nd not the letter of the Lrw should 
doTJino.te. Sound public policy requires tho.t if 
a spacial privilege is to be given, the grant 
must be consonant with such policy c:.t the time 
the grant· is Dndo. Whether c:i. license should be 
issued ts not a g:::une of logal vv-i ts or abstract 
logic~ but, rather~ a solonm deterr:uinu.tj_on on 
nll the concrote facts, whether presented ori­
gino.lly or on appec.l, ··Jvhethcr or .not it is 
proper to issue that license. It is not a mere 
w:1pirct s decision whuthur or not soue o..d1:-d.nistrn­
ti ve official previously mc:.d.e c~ move out of 
order or orrad in technique or did something 
wh1ch by strict rul0s ho ho.d no right to do, but 
rather n final cdjudicntion viliethur the license 
should be issued ·Now.u 

HGnce the: fetct that the rc;soluticn uas n::;t on2cted until 
after the; applic2tion was filed d.JGS not preclude its 
consideration on ~ppenl. 

3. That the resolution did not limit thu number of licenses. 
If c r0solution that no furthor licons2s be· issued does 
n:)t lini t the nunbor of licenses to be issued, what does 
it do? The povf8r to liIJi t includos tho povwr to dotsr­
sine tho out of bounds, to circunscribe, or restrict. 
It oay but doo~ not nocessQrily mc2n to fix or deteruine 
tho exact nuobor. imything that fixes o. uc.xiLmn ple.ces 
a lir:li t. The number is lini ted whenever no uorc~ uay be 
iss.ued. The lici tution of the nunbor of .licenses r..my 
t2ko nny on2 of several faros possible. 

Cooing then to the Gerits, the question to decide is 
whether the resolution was enacted in tho rensono.ble exorcise· of 
n propc;r discretion J.nd in good fo.i th. 
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Tho population of Bornnrdsville according to the 12st 
census is 3,336. It is served by seventeen tctuil licensees~­
eight plenary retail consunptionJ eight pleno.ry ret2il distri­
bution and one club license-~an nvernge of one license to o~ch 
two hundred of popula tion.9 counting non, wonen and chJ..ldreno 
One of -these .consuuption licenses was issued for pre~ises with­
in 325 foet of appellant's pr~oises; another within 500 feet~ 
The figuros speak for theoselves. They are dispositive of tho 
reasonnbleness of the liDitlng resolution. Licenses uust ovon­
tually be liaitcd as n Llattor of social policy. ·The difficulty 
is to find and fix the -proper lh:1i ts without being nrbi trnry 
either in principle or in n)plicntion. In this cuse, the elo~ 
quent figures and the actual expGrience support the conclusion 
that further issuance of licenses in Bernardsville will be 
socially undesirable. 

There is no question but that the rosolution was ~nncted 
in good faith, and not as _a blind or subterfuge to C(mceal sane 
unfair discrinina ti on. In o.ns-vver to the question: nwill y::m give 
us the reason as to why that npr;lic '.tion was turned down by the 
municipality?", the C01:miss-ioner of Public Safety testified: 

YYit goes back - probo.bly D. long story - to the beginning 
of the granting of licenses. There has been sane dis­
cussion fron the beginning as to how nnny we should 
have, th,2 t thoro should bt,:;; CL liE1i t sonetinc, .J.nd the 
nuDper .of licenses rn:mtloned j_s in eff\.~ct, nearly all 
given -at one tine; since that tine there hns bDen no 
applicntim1·for licenses. When we realized. that there_ 
was at least two oorc coming up the last few w0oks wo 
thought it was tine.to stop, without nny personalities 
involved as to tho .n)plications nadeo If we didn't 
stop sone :)l2co .9 we cHdn' t ·know how n2ny Dore we vwuld 

- have, .s.nd Vle thought the nunber· we had iN.:J.S certainly 
_sufficient, if not too nany.n 

The Mayor testified: 

VYQ. There isn't 3.ny lcgo.l or )orscmal objcctLm tc· the 
D.j_)pellari t? 

A. Ne, sir. I don't unJorstnnd that is in question. 
My foe ling j_s that th~ liquor industry is one which 
is ndnitted to have a public interest, nnd the gov­
erning body has to considor the interests of· the 
cor::ir:mni ty Ll.t large rather them the rlght of the 

,person to engage in the business for his own profit -

THE H~ARER: And that is the r0ason why the· 
answer is r..10.do by your cOLmuni ty that those 
holding plenary retail consuoptiori licenses 
o..re o.riply suffj_cient to i.'JGet .:.ill the legi­
tinn te needs of tho Borough by ru:'.lson of tho 
size of the Borough nnd. the chnrncter of its 
population, nnd th~t the issuance of ntldi­
tion:::.l licenses would be socia.lly unde-sirablo? 

THE wrrNESS ~ That ls correct. u 

A)pellant insisted he had as nuch right to a license o.s 
any person therGtof'.Jre: licensed.. True::, but nc one hQS ,'J. "ri.ghtn 
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to a license. It is nt ~ost n privilege cunforrod by the State 
which the iss·uine authority nay deny in tho exGrciso r;f sound 
discretion. Mo811:::m v .. Jersey City, 73 ·N.J.L. 3E32. 

Appellant has not shown th2t the ~ction of r8s~ondont 
vras nrbitrnry :')r contrary to the best interests (Jf th~.:! connuni ty 
at large or notivatod by anything but nn honest arid sound c~er­
ciso of discretion. 

The ::i.ction nf rcs~:)ondent is o.ffirncd. 

D. FREDERICI'~ BURNETT, 
Ccc·uissLmor · 

10. SPECIAL PEHMITS - PREMISES - PREMISES ON WHICH DEALINGS IN 
ILLICIT LIQUOR HAVE BEEN CO~DUCTED ARE NOT ELIGIBLE FOR 

SPECIAL PERMITS FOR SOCIAL AF'FAIHS 

Columbus Club, Inco, 
82 Washington Road, 
Sayreville, No J. 

Gentlemen: . 

March 14, 1935 

I have your application for special permit for the 
dance on St. Patrick's Day at the Wag6n ~fueel Inn. 

There is no question at all ~bout your orgQnization 
or any of the particulars of your application except th2t it 
is to be held '.lt the Wagon WheE:!l Inno Thi.s Inn Y.18S rcLided by 
my men on March ?th for· vj_olation of SGction 48 which prohibits 
the oVIning, possessing, ku0ping t: . .nd storinG of illicit a.lcoholic 
beverages. 1Ji th intent to sell. 

The arrests made and the seizures affected 2rc being 
certified t"o the· Tovmship Cammi ttce of East Brunsvdck Township. 
for the instit~tion of rovoc2tion ~rocoodings. 

Such denlines in illicit liquor render the prcmis8s 
ineligible not onlj for licens0 but for any sp~.ci~l permit for 
social o.ffair so. 

If you will arrange to hold your dnncc at pro$iscs 
vrhere thc:r(; is no quc~ stion of viola ti on of the l:J.vl., your S.lJPli-­
cntion for spacial permit will be approved ·rorthwith. 

Very truly yours, 
D·. FREDERIC~ B~RNETT, 

Comm:i.ssioncr 

11. SPECIAL PERivII1'S - IMPOR.TATION FROivI FOREIGN COUNTRY BY HOLDER 
OF ALCOHOLIC BEVERAGE IMPOR.T PERliUT 

L~ Bamberger & Co., 
Nevrark, N. J e 

Gentlemen~ 

March 15, 1935 

Your verified petition sets forth that you are the 
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holder of a plenary retail.distribution license and an alee~ 
holic beverage import permit issued by the Federal Alcohol 
Contr.ol Adm.inistration; that in tho ordinary course of your 
business you seJ.l many alcoholic beverages not purchas.able 
from mcmufact11rers and wholesalers situated in Wcv: Jersey,_ 
some of v7hich arc not purchasable in the United BtatGs 9 th.?..t 
you desire to purchase in for·cign countries certain alcoholic 
beverages specifically described in u schedule annexed to the 
petj_tion; and prays for e .. special permit authorizing the im­
portation of s2id alcoholic b8veragcs from timo to time uritil 
July 31, 1935, subject to such rcgulo.tio,ns ns may be imposed 
by this Department. 

Tho present petition differs from the petition grunted 
in Bulletin //57, Itom 7}fl6, only in tho foct thGt there the 
alcoholic bevor2gcs had beon·purchascd prior to the filing of 
the petition, wh(;r0-:1s horc the ·purch:::1sc of the dc~scribed bev .... 
ernges is contemplated. In view ·of tho reasons underlying 
tho granting of the petition passed upon in Bulletin #57, Item 
#16, tho difference is without significance~ As was there iri-
dicnted, the objectivos of the rules of July 2d, 1934, govern­
ing the importntion of alcoholic beverages into New Jersey are 
not, in nny substc.ntial sense.~, dofeatod by the gr.:.mting of a 
special pe~mit to the holder of 2n alcoholic beverage import 
pormi-t to import bc:vero.gos purch:..1sod in a foreign country. The 
payment of taxes will be assured and tbc foroign vendors, not 
licensed in Now Jersey, will not, in any renl sense, bu per-

. mi ttod to do business here o • Whether thu rules of. Juiy 2d 
.should be modified to pond t importation$ fror1 foreign .coun­
tries by New Jersey liconsocs authorizod to so inport without 
spoci2l pcrnit hns boon receiving cortsiderntion, but the Con­
aissioncr is not·yet satisfied thnt such ~odif~cation will be 
in the best interests of control. 

Tho granting of the present o.lJPlic,:ttion will in no-wise 
be inconsistent -v;d th the Copr_ds sioner' s ruling in Bulletin l/46, 
Iton #50 Thora a retail licensee sought a special pornit to 
imp6rt 50,000 gallons of boor, 12500 gallons of liquor, 7500 
gnllons of distilled ~ines and 800 gallons ·of sp2rkling wines 
during n period· of six nonth!:.:i. Unlike the prc.;S(·mt cnse, the 
pctitiDn there did not set forth that the petitioner wt1s the 
hold.or of an alcoholic bovorage import percit, that tho alco­
holic beverages wore to be purchasud in foreign countries or 
inported und.e:r such porui t, and did ni:Jt sot forth. any specific 
description of the bovor2gcs about to be purctwsod. 

The poti ti0ne;r' s application for 2 s:1)0cio.l pcrui t has 
boon granted by the Conoissioncr with the proviso thit the ~1-
cobolic bevero..gos Dust bo inportod on or prior to Juno 30; 19255 
sin~e petitioner's retail distribution license expires on·such 
dntE!. 

Very truly yours, 
D. FREDERICK BURNETT, 
By: 

Nnth~n L. Jucobs, 
Chiof D~~uty Corcissioner 

c.nd Counsel 
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12. PROPOSED RULES GOVEHNING SIGNS AND OTHER ADVERTISING MATTER 

Mo.rch 15, 1935 

This Dep2rtnent has given intensive study to the DGttcr 
of signs and other advertising oattor in licensed rotGil cs­
t:t.blisbnents o An open ncet1ng, nttondcd by representatives 
of all the vo.rious industries .:1ffocted, w~1s held to discuss 
1Jro~1osec1 regulations, ::md nucc:rous suggestions Viera thE:re r:mde 
which have been carefully weighed o.nd ~Jondered. The provi­
sions contained in pertinent federnlcodos and the regulations 
of other stntes have been cxa~incd and carefully considered. 

Before finally )assing on the draft of the proposed 
rules governing signs cmd other .::idvcrtising L.Lo.tter which have 
bc!en prepared by the Dcpartucnt Counsel, Mr. J:::i.cobs, the Coo­
uissioner deeras it advisable, in view of the econonic consider­
ations as well ns the control fe~tures involved, to subnit 
thoo to tho public and to the several industries in tho bevcr~ 
age trade, and therefore. invites il~::,::oc~i.o. to ccnstructi ve cri ti­
ci.sn o.nd suggestion. 

THE PROPOSl~D HULES 

1. No rianufacturer or vrholosaler shc.11, in any one license 
year, furnish or deliver to nny retail licens~e, diroctly 
or in~irectly, by sale, loan, gift or otherwise, ~ny signs 
or other .adve:rtising lJ.J.ttcr, tho asgrogc:.tc cost ~Jf vv-hich 
oxceods $100.00 with respect to onch licensed preuisGs, 
and no retnil licunsoc sh~ll )oroit or suffer the dis~lny 
of any signs or other ::.'.dve:rtising cattcr furnished or 
delivered in violation of this regulation. 

2. No retail licensee sho.11 .l.Jerui t :.:ir suffor the disi1l:J.y, on 
the exterior of the licensed Jrouises, of ~ny sisns or 
other advertising cnttcr bearing the n2~e, brcnd ur trade­
rJ8.rk of any rnmuf o.cturor or Hlrnles~1ler of :_my ::,~lcoholic 
bcvcrageo 

3. Ne licensee 2uthorizod to sell Qlcoholic beverages at re~ 
tail for consun~tion on the licensed ;ro~isos sh~ll, di­
rectly or indirectly, advcrt.J.se, ur ;_-HJrui t ·)r suffer tlrn 
o.clvcrtising of, the )rice of D.ny c1lcoholic ~Jcv..;r·agc or sizo / 
of container thereof, on the exterior of tho licensed ~reu-
ises or in the show-window or door thorcof. 

4o No retail licensee shall por0it 0r suffer in or on the li­
censed preuises nny si~n or othor onttcr ntlvortising the 
snle of any ~~rticular brand or type of alcoholic bever2go 
unless such brand or tylJe of 2.lcoholic bcvcr~:t:;u is o.ctunlly 
av2ilnble for sale at such ;reuiseso 

5. Any signs or other aJvortising 02ttcr in ;uss0ssi0n of a 
retail licensee nnd located on the licensed )rosiscs on tho 
date hereof oay be retained for ~ period of sixty (60) ~~ys, 
but nust bo disrnmtled tmd roL.ovcc1 froL the licunsod vrec­
ises nt ~r prior to the OXJiration of snid ;orio~ in all 
cases ·whore their continued :)osscssion vv-oulcl vi.:Jlo.te any of 
the foregoing rogulrrtions. 

6. Violntion 
clrnse for 

of any of the foregoing rGgulations shnll be 
revoc2tion of tho licensee 

~u. rL~ · l~tf-~ '(\ Coc:dsdunor 


