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• . ~. . . . . i. =-- . \ 
· ·· '. SUPERIOR COURT OF NEW JERSEY · 

...... ·APPELLATE DIVISION 

1 .. " JOHN ·L. VOLPE:, 

. Appellant, .. 

.. . . vs. 

DIVISION -OF "ALCOHOLIC 
BEVERAGE CONTROL, 
DEPARTMENT.OF LAW AND 
PUBLIC. SAFET~• · 

Respondent. · 

.A-187.:..59 

Argued· Febrtiary29, 1960 -- D~cided March 11, 1960 

Before Judges Conford, Freund and Haneman. 
. . ' 

Mr. E~ Gustave Greenwald argued the cause 
for<app·ellant. · 

Mr. Samuel B. Helfand; Deputy Attorney 
Gen~ral, ar_gued the cause for respondent 
(Mr. David D. Furman, Attorn~y. General 
6f New· Jersey, ~ttorney)~ · . 

The opinfon of the· .court ·was delivered by FREUND~ J. A. D. 
I ·: 

. John L •. Volpe filed art . application With the Division of 
Al9oholic Beverage· Control for a_ plenary winery license. for premises 
in Nutley. An objection was made to ~he granting of the license by 
the New· Je·rsey Vintners Association, and,· after taking testimony, it 
was recommended by the hearer· that t_he license be granted. The 
Director.revrewed the testimony, filed his findings, and in conclusion 
denied the issuance of the license .• 

·. Th.e applicant· presently, ·operates a grocery store· at lS 
· Washington Avenue. '!'he upp~r two floors are occupied by tenants. 

Volpe testified that he has e~perimented in the making of wine. He . 
testified that he.has "discovered" a new pr.ocess for making a "pure· 
·grape sparkling wine; out of pure grapes;," without the use of.other 

. products and without carbonation. The application state·s that the 
winery is to be located 111 a room, 12 feet by 24 .. feet; separated from 
the grocery store by a partition, and in .the. basement, 24 feet by 32 
feet •. The rear room is to .be used for the bottling and the.basement 
for storage purp6ses. · 

.. · .. Volpe. testified that·. he intends to purchase bulk Califorziia 
'Wi.ne from a manufacturer o_f·wine lo_cated in _New Jersey •. He plans to_~ 
·filter and bottle· the wine for distribution to local· ret;ailers.. Until 
it is matured. and; bottled, the"wipe will be stor~d in 500~gallon glass­
lined tanks". located.· ir( ~he bas,e~ent~ .. He plans· to invest in· his pro­
posed winery $6;000, qbtairied p·ar~ia~ly. from .relatives, with an initial 
outlay of $738 for tanks, filtering ·and ·bottling machines. 
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The. 'Ofl.lY wi tnes-s in ... suppor:t of the:·._ap_plicant ~as l1a~t9;) ... 
Sinocola, a baker,. who conceded· that he . vra .. ~ ._:n.ot .:-ai:i expel' rt qn, m_ ~e,s. 

-His test·!mony. r_elated mostly to.-~h_e taste o:f. wines···t, ,_. · ,_ .. :~: · 
' - . . ' - ' . -. .. .. . .· ' '.': - . . . " i .· .:._ :'! ·,,_,.\-.;~~;_; 

.. , . _ After taking .the t~sttmony the .. hearer stated tf;hat ·: ~ne ;:'· 
investigator who "ma~e the pr~_ltJtt~na:r-y .. tnv~_st.:tcgation reppr.ted ."that 

. to his knowledge there appea~e~ n9 . reason 'Wl)y th,e. applic;:atiol!+~:~h?~ld -
not be ,.approved." The haarer also. stated that the o.bj ept.or pf~":!". 
sented no· me!'i~o.rious -re~sori why ,the license .should ... notj he :(~-~~~d, 
and he conclude.d by re~ommending issuance of the· licens;e.. .~ · ... :~ .. 

. . Aft9r reviewing· the.testimony, the Dire~tor r~ject;edL the 
recommendation of the hear.er ·and ·Q:enied the applic~tion!. H~;pointed 
out. the applicant had no p~aqtical ~xperi.ence·;in inanufa'.cturing;: wine 
for commercial purposes an.d: he:. stated that it··.:was ·his p:olicy and that 
of his predecessors "to require that-. ,ariy ap,pl_icant· "for ia new license 
establish that there· is. a definite: .·public. need for issuJance of such 
a license to him" and "a new· 'licens'.e.· is ·not.:. p;roperly is!suable to · 
serve prfvate, indivi<i~al ~tµi;er·ests.n: He als:o commente;~ that the. 
"llliirket [is J already ~over--abundantly supplied." _, ..• ·'[ . 

On .-this appeal no .. question i.S' raised as. to t:q_e absence· 
of support for, _or the regular'ity .. o-f·, the Dir,ec·tort·s cqnside-ration. of 
the facts 'stated in his COI)C·l'Ustons,. It is urg:ed as~ gz1ourtds for re­
versal that the. Direc.tor was µot v·e·~ted· With:· authcirt ty Ito· deny a . -

·license under ·the clrcumstanc·es: · pre·sented- and:.· that· his .Ja.ction in deny- . 
ing the lic~nse was. discri~in8.;tory·•, . -rt: is. ar:gued ~\that. ]the Director 
improperly disregard~d all. th~>f'acts p1res:ente·d:'·at ·the tiearing as well 
·as the. recommendation of th~,_. h;~arEH:'·~.. It.· is. ·:claimedi,· that the appl'i- . 
cant is entitled to a license: ~s·in.ee····he. has: sat.isfled· tr±e formal pro­
cedural requirements and demonstr·ated his per·sonal quallifications. 
He argues that to d.eny him a li.cens.e· p:ec:aus:ei-,he: _ iritend~ to have a 
small operation will r:esult· in·.mo#o:poly by l.arger wine~ies. 

. . • ..: . . I 

. The regulation ·and.· supervisio·~ .o:f ."the· produb~i~n and sale 
or· liquor have long been dealt- with "by· legi.sla.tion~- I~ ,.is su1· generiS'• 
There 1-s no inherent right. a:r: pr't.vil~:g·e .to; s.ell. in.t'(:>xi9ating liquor, 
as in ordinary commercial· ent,:e·:r.·pri s:e:s'-. - A lic,ens·e: 1·s· nqt a contract, 
but· a privilege to pursue· an.·. oc.cupatfon. w~f-:ch is. othe~'Wi.se illegal. 

·Mazza v. Cavicchia,, 15 N .• · J •... 498:1 . 50.5 · (195:4) ;. B'enedettii v. Bd. of . 
Comrrs. of Trenton., 3.5 N •. J-. '.Super·~ .. .301 .3,. (App. Div• 1,955); Hudson . 
B'ergen, &c., Assn. v •. Hoboken,"135 N;s J. ·t •. ~502, 506- ·(IE. & A •. 1947). 
The mere fili'ng of an applicat;ton·aoes not mean·that allicense must be 
issued even tho.ugh the appli:c~~t is. qua11r1.e:d'... I 

Whether· a plenary wi'n.e license: sho.:uld. be iss~ed ·rests in. 
the s·ound di scretiori of t~e-·'fs~·¥ri~.- a:utho'ri.ty •.. Unless j

1there ~as been 
11 

a clear sho'Wf:pg of an abus0~ .or· dispretion, we· will, not ~nterfere with 
the :denial of .a· 1icense by thEf c:onsti tut.·ed· authorit-y. !The burden . 
rests upon the applicant to- reb;U.t t.l).e prestunption.of validity and 
regularity of the administrativ.e .. ac.t of the·:pirector. iButler-·oak 
Tavern v• Div. of Alcoholic Bev. Con'.trol·,. 36·: .N. J. Super. 512, 516 
(App• Div. 19 5 5) • ).. ... . . . . : . 

. . . . . ... . . . . .. ~ . , . " . ". . .. . I . . . 

. · . . .. It is contend:ed that tn.e· ·denial .·6'.f'' ·the appliqation was _ 
discriminatory in, that it· constttu~es_ -~n unlawful suppTiession of 
c~mpeti tion. This c.laim seems tp s.tem from "the c.onclu~ions of the 
Director to. the a'f~ct that the "market alread,y [ isJ .ov~r-abundantly 
·supplied". and. the further statement that he· was- not so 1sure that the 
"s.ecret method. ~f manufacturing. :a Jmper_ior· ~ype of spatil<ling wine" 
claimed by Volpe would create· a. t?µblic demand.for this inew .. product. 

. · · . · . · T'fF: · . .· ! 

This argument r·elates s'oiely to ·the iSSl;le of. I fact as to 
·the public need _for.·the production ~:nd distI::}btition .of this .partict1-
la.r w-lne. But it has ·been held that: 

~ -; .· . 
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n_rt ls clenrly· the duty and· ri_gl1t _of the licensing 
aut:bor.i, ty·. to_ Weigh the f::?Vid~nce presented _e.nd all .. 
·of the circumstances 1and conclude whether there is 
public need.and whether such license will be in the 
publi.c interest·.'' .. · Mauriello v. Dris.c611, 1.3.5 
N· J •. L •. 220. (Sup. ct. 1947) . . . 

PM~g J. 

Q.[. T~Q.!fil!!l ttee of Lakewood Tp •. v. Brandt, . .38 N. J. Super. 462, 
· 1 •. 65-66 C~..Irn• Di 1{• 1955). :The only proof offered by applicant in th:ls 
regard is the testimony of Sinocola, who testified that he had no knowl­
edge of wine other than 1 ts taste, · Al thou,gh plaintiff's counsel stated 
to the hearer ·tha.t· he was"gotng to prove the feasibility and the need· 
.for the prop.osed product, he failed to adduce· any proof of public de­
mand or pubJ_ic necessit:y for the issuance of a winery license. There 
ls no proof in the record that ·there is any lack in present winery 
facilities for the production, bottling and distribution of other wines. 
Hather does. the record point to the contra·ry. 

we· conclude, for the reasons expressed, that the Dir.ector 
was entirely·ldthin his authority in denying the application. 

Affirmed• 

2. APPELLATE DECISIONS - DEW DROP INN, INC. v. PATERSON, 

Dew Drop Inn, Inc., 

Appellant,. 

v. 

Soard of Alcoholic Beverage 
. Control for the City of 
Paters,on, · 

) 

) 

) 

) 

) 

Responderit. ) 
~ - - - - - - - - ·- - ~ - . 

ON APPEAL 

CONCLUSIONS 

AND 

ORDER 

·Bruno L. Leopizzi, Esq., Attorney for Appellant. 
William J. Rosenberg, Esq .• ·, Attorney for Respondent. 

BY THE DIRECTOR: 

The Hearer has filed the f<;>llowing Repo.rt he:rein: · 

"This is an· appeal from the action of r·espondent ·whereby on 
:-August 6·, '1959., it suspended appellant•s·license for a period of twenty 
days effective Aµgtist 17, 1959, after finding the appellant guilty on 

,a9barge alleging that on July 21, 1958.appellant did allow, permit 
and·sUffer on its licensed premises located at 90 Straight Street, 

·. Paterson,. a certain Winifred ---, a known prostit.ute, and did further 
all.ow, parmi t or suffer the. said licensed premises to be used by said 
.Winifred ---· in furtherance or aid. of prostitution, in violation of 

.. Rules·_ 4 .and 5 of Stat.e Regulation .. No. ~o. 

·"Upon the filing of the appeal, -an order was· entere4. on· 
A~gust 17, 1959.staying respondent's order of· suspension until fur­
tJJe~." .order of the Director.· R.S. 3.3: 1-31. 

- !' ,·, 

·, ~\·;:': .. ·~-. ·" :. "Appellant in 1 ts. pet! tion of appeal alleges 'that respond­
;.'::·:':.$.rt.t• s .action .was erroneous in that (1) 1 t was against the weight of 

· '.?~lie ·~v.14~p._ce ·a~nd (2) that the charges were not substantiated by· 
. ::.\ >:f;fom:p.~t.:ent "evtdence. · · 
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{ .. "Re~pon9-ent in its answer alleges that ·1ts.act:J.ori was·valid 
and legal,. and .. ,that it acted within its d~~cretionary .author! ty~ 

- • , • • • ~- , . I • ~-· . ::f · ;,..,~ ~ .... 

.. . <"Respondent called ·as. .. its_-Wit;i-ie~~h~s.\U_llJam ·Haf'~is, .¢_1~~k 
of reSJ?.0-rident Board; Rudolph Bugar:. ·and Howard Kline, a po.lice officer •. .. ··· ,' '• ' ', J ·, ' 
_.- _ . "Mr. Harris testifled that he rec_orded 'the minptes_ of. the. 
-r~spondent':.s me_e~ing __ of_· August q, 1959 •. These mlnµtes ~ere. :rec~tved 
1:, ~videnc,e o~er t,he objection of appellant~ s . attorney~ I·. , .... , , , ... 
_· _· · : .- · .. "M;r. Bugar- .. t_es:tif,ied. that. on July· 21,. 1958_ betrreen_ 11: 00 

- · ' ~~ m, __ and 12 o t clo_ck .noon, he entered the- defendant f s l_i_p ens_e.d p:r~m­
__ i s es for_ the .flrst time;- that ten.minutes· ther'eafter whil~ standing 

' ... -,at_ one·'en.¢1· ,of the ._.bar, he~_·,was· approached by' a male (:i.deptir1e1 as . 
Arthur·. Hall) who offered to procure; ·ar female· to ·engage irt, sexµal 
iht_ercour,s·e with him for $3; that thi~ of.fer and· his aapeptance of 
·the same were made by gestures of the! hands because, .of lrls limited 
abil:; ty tQ ~peak_ apd understand ·_the English .language; that ,he does 
·not'·remember _what the __ bartender w~s doing at ·that part~pular time; 
that ·,·after aforesaid- arrangenents were made, Hall lert. hi.m and 
returned in a few minutes with a female; Winifred·-~...:,_, _.~nd that -
about ten minutes later he left the. premi-s·es in their company • 

. . I . 
''Bugar further testified that the bar ·was crow~ed; that . 

there. were many patrons in the licen~ed. premises; tJ;lat wh~n)'.J.J! was 
, . approach~~- by Hall,,_ the bartender

5 
Wes~ey Hawthorne, wa~. behind the 

·par (a dl:sta!,lce of abo_ut six feet ; . that he had obs~rve,p. __ the ba~-: _ 
- 1te~der.speaking vi th some me.n in_ the-presence of Hall;-·'~hat he did·· 
not hear their-conversation; that he had not observed the bartender 
and Winifred __ in any conversation; that the bartender did not offer 
to procure· any female companion for him and" that he did[ not inform 
the barte~de~-:~~.--t~e arrangements he had ~ade with Hallr · 

·"Officer Kline testifi_ed that on JuJs 22~ 1958t·h~ vi:sited'. 
the defendant's lic~nsed premises to investigate a comp~aint -·or.· 
assault and robbery which had taken place in the area or the defend­
ant's licensed-premises and that .in connection therewitp. he; questioned 
Mr. Frank Vitr·one, the president of -the defendant· .corpo;rate-;licensee; 

__ :Hawthorne, 1 ts bartender;. Winifred and Bugar, the ·victi*1 of ?fore~ 
:>sai4 -assault and robbery. Mr. Klin~ further t,est.ifi'ed· ~hat· ·to'· his 
knowledge Winifred is ·a. lcnown prostitute; th?t she; has :a. police ~ 

- . . ,, . . . . • . I 
·record; .that she is presently confined in the Clinton R~for~atory for 

Women;- that prior to July 21, 195$ he had seen her in the' defendant's 
. licensed premises on· two occasions; that on these ··visit~ he had not. 
informed t}le lie en see. or i.t s employees that Winifred wa~ :·a known · 
prostitut~- or ·that ~he had a polio~ rec6rd; that Winifr~d's reputation· 
was probably known by Hawthorne.and.that he·doubted:if it were known 

:by the_ ?th~r'· employees or officers_ o~ th_e licensee; tlia~ :he' t,Lilderstoo_d 
· that Ha'Wthorne had posted -bail -for Winifred on one.'occa~ion when s·he wa~ 

arrested for prostitution and that _he was not sure what[ .. disposition 
was made' of that arrest. " I .· , , · 

.. · .·' . /- . . .. ' .. . . . . ,i :·· . > . 
. , . . I • 

,.· - T .. tto'n cross-::-examin,ation 'Mr •. Kl~ne. rei ter.ate~d .that·· prior :·to . 
~July 22-,· 1958 he h_~d no.thing in his records to indicat:el that Winifred 

. was a knpvin prostitute; thEl:t to hi~ personal knowledge tJinifred had· -
the reputation of a -prostitute for approximately two years.and-that ·he 
had known her_ for . the same lengt}']. of time. , __ ·f :_· ~: _. _ 

"Appellant's witnesseS w~re Frank Vit~one, pre~id~nt of the 
defendant corporate-licensee and Wesley Hawthorne, its partender. Mr. 
Vitrone testified that he had no personal knowledge of .Winifred's 
reputation; that.prior to July 21st aforesaid he had kribwn Winifred. 
for about three o~ four months; that·he dfd·not know he~·me~n~ 'of 
11,velihood.;' tha.t she wa.s an irregular visitor· to the lipensed premis'es; 

I 
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that while he was on duty as·ba.rtender Wlni.fred conducted hflrself in 
an orderly. manner and th.at her· conduct never gave h:lrn any CH.use for 
concern~ Mr. Vitrone further testified "that for the past five years 
he had known,Ha.11 as any other individual in the neighborhood and as 
an impecunious·person; that Hall was an infrequent visitor to the 
licensed premises; th.at he had no knowledge what Hall did· for a··11ving 
.and that pri.or to July 21, 1958 he had no.t seen Winifred in the company 
of Hall. . -

."Mr. Hawthorne testified that on July 21, 195g at about 
.11:30 a.m. he was qn duty behind the bar when Bugar entered the licensed 
premises and took a seat at the front ·end of the bar; that Winifred and 
Hall were in the premises at the time; that he recognized Buga.r as a 
new customer and engaged him in a short friendly conversation; that 
about ten minutes later Hall joined Bugar at the bar and entered into 
a conversation with Bugar; that he did not hear any part of the same 
because he was busy taking care of the patrons; that he had served two 
bottles of bee~ to Bugar and one to Hall and that Bugar paid for these 
drinks with a ten-dollar bill~ Hawthorne further testified he did not 
,see Winifred in the company of Bugar an·d Hall; that while Bugar was on 
the premises he did not observe Winifred and Hall in any conversation; 
that he did hot see.Winifred, Bugar or Hall leave the· licensed premises; 
that he had known Winifred for about ten or eleve;n years; th:at she was 
an irregular patron of the licensed premises; that he never experienced' 
any difficulties with her and that she was married and separated from 
her husband. In addition Hawthorne stated that there was no close 
friendship ·between Winifred and Hall; that Hall did not act as a pro­
curer for Winifr.ed in the licensed premises and that ·Winifred did not 
solicit for prostitution. 

"I have carefully examined the testimony of the respondent's 
witnesses and do not find that it contains any conclusive proof that 
Winifred was a known prostitute. The usual history and background 
(arrests and convictions for soliciting) of a prostitute are defi­
nitely lacking in this case. On cross-examination Officer Kline was 
asked, •Do your records indicate that she is a prostitute?' and Mr., 
Kline replied, '.I donr t have anything· in my records that indicate 
that she was a known prostitute prior to the time that I had an 
opportunity tp question her with reference to the assault and robbery, 
sir.' Nor does Bugar say that he had any sexual relations with Winifred 
or that the bartender was aware of Hall's aforesaid illicit proposal 
to him. 

"I.n addition the respondent has failed to produce any com­
petent evidence or adequate proof that. the. officers of the licensee 
or its employees had any knowledge or ·should have known that Winifred 
was a prost.i.tute and used the licensed .premises in furtherance of 
prostitution. The gist of the c!1arge is that appellant did allow,. 
permit or suffer a prostitute on its premises. 'Mere proof that a 
prostitute was present on the licensed premises is insufficient to 
establish the offense charged. There must, in addition,. be adequate 
proof. ·that the licensee knew that she was a prostitute and neverthe-:­
less acquiesced in her ·presence .at the premiseset Cf. Re Kass, 
B~letin .23.9, Item 1 and Re Foster & Clauss, Bulletin 248, Item 4• 

"I ·am more inclined to· believe that Hall used Winifred a.s a 
ruse to lure Bugar to a plaoe where he could rob him and that Hall's 
immoral offer to Bugar was_a mere subterfuge. 

"Cbn$1der1ng all the evidence herein, I find that the test!-
· many adduced by the respondent is insUfficient to support a finding 
of appellant's guilt, and conclude .that respondent has failed to 
establish. by a fair .prepon~era;nce .. of the evidence the violations 
charged. I recommend, therefore, ·that the action of the respondent 
be reversed, and that the charges pref erred against appellant be 
dismissed. Cf. Lipshitz, Inc. v. Newark, Bulletin 1243, Item l." 
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No exceptions were taken to the Hearer's Rep<?rt -W.£~:n~iif. the 
ti~e limited by.Rule 14 of State RegUlation.N9. 15. ·1 · 

I . . . 

Having carefully cons.idered the facts and ci~cums·t·~fi~'~s 
"herein,' I concur in the finding,s and· conclusions of· the Hea;~er, ,, ~hd 
·adopt his re.homm~ndatfon. · · j · "£iif.~trP,:" 

I 
I 

. , . I J ~ • '·-, ·r -

Accordingly, it is, on this ~4th d~y·df Febrtlary,·(~~~Q 
1z ' •' .e"" 

' '' ' , • &"' 'f'il'-f 4. 
, ORDERED that the action of .r:espondent be and the-"same1'f1s 

hereby reversed. 

3. 

~ ·. ~ .. ; '.·::;~ ~- -

WILLIAM HOWE DAVIS-
, I .. 

-DIRECTOR 
I 

• f 

APPELLATE DECISIONS - WILLNER'S LIQUORS v.. JERSEY CITY.· 
I 

Wlllner's Liquors, a corporation 
of the State of New.Jersey, 

)' 

) 

I 
j 

Appellant, 
) 

I 
ON ~PiEAL, 

I 

CONCLUSIONS 
I 

·Mun1;cipal B:oard of Alcoholic Bever­
age Control of the City. of Jersey· 

·_>). 

) . ' 

ANrl . 
i 
l 
I , 

City, ORDER 

1, 
). 

Respondent. 
..... - ... - - .... - - - -- - - - - - - - ..... -· . 

S~uel W .. Lucas, Esq., Attorney for Appellant. 
Ezra _L.o Nolan, Esq., by.Francis M. Mcinerney,· Esq •. , 

Attorney for Respond~nt. · 

BY THE DIRECTOR.: 
i 

The Hearer has filed the following !teport hezjein: 
. . I . 

. . . '. . I . 

. "This is an appeal from tne ~ctlon, o_f respondent. whereby it 
denied an application for the transfer of plenary reta~l distribution 
license D-90 from Hildegard L• Stuckenschmidt, trading :as Duncan Deli­
catessen, to appellant, and from premis~s at 680-682.Bergen Avenue to 
premises 686 Bergen Avenue, Jersey City. . . i 

• I 

I 
' I . 

"The appeal was submi tte.:d,. pursuant to Rule 8 iof State Regula-
tion No• . 15, on the stenographic transcript. of the proc[eedings before 
the issuing authority, a stipulation ·of an ~greed· stat9fent.of facts, 

.. and various exhibits. i 
'~~. .:_· l · ..... 

"The· resolution of resP..orid.~nt denying the appl[ication reads 
. in pertinent part: . I 

' ••• having consiC}.ered the argmnents of clounsel 
representing the variou_s prp.t~est·ant_.s. and a:lso the· 
letters of protest.~ from var.ious religious1 organi­
zations and the matter,:· of the'. numher of lilcensed. 
premises to be pe;r.rnitt,·ed i'n any·: particular1 area . 
being a matter that· i:s ·confided .to the· sound discre- · 
tion of the issuing ~u.thori ty, . it is 

1 

I . · 

·THEREFORE RESOLVED~ .'BY THE BOARD OF- ALCOHOLIC 
BEVERAGE CONTROL ·OF JERSE~ CIT~ .that the ibterest · 
of the _public 'at large·. woul' d be 'best servejd by not 
granting tJ::l,e application in .que'.stion• ••• -•. j 

. . . . - I 

I 
I 
I 

I 
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. "'The letters of protest referred to consisted of a letter 
· from a liquor trade association, a letter from a competitor and four 
letters from religious organizations located in the neighborhoodA 
These protests may be summarized as voicing the objection to another 
liquor store in the area and its impact upon teenagers in the neigh­
borhood .and that other licensees in the area should be protected from 
unfair competition. In the words of the pastor of one church: 

•It is my belief that there are enough liquor stores 
in the neighborhood now. Fortunately, their managers 
have been cbnducting their business quietly and 
decently. There is no need for a chain-store. I 
fear that by selling cheap, cut-rate wines.and liquors 
1 t will attract tindesirable characters from other ·parts 
of the cl ty, 'be· a temptation to some of the. youths of 
the neighborhood and a nuisance to respectable people. 

I have str~ssed "neighborhood" in this letter, be­
cause I think your Board should consider this factor. 
A chain-liquor store may be all right at Journal 
Square but not for-McGinley Square and what it 
represents.' 

"The argumen't of counsel for the trade association was that 
the business practices of appellant are based upon the theory of cut 
rate With emphasis on non-advertised, low-priced liquors and beer, 
with indiscriminate price cutting, excessive advertising of bargain 
values and cut prices, which is detrimental to the proper operation of 
the .).iquor industry and contrary to the interests of temperance; that 
appellant's operation is of a chain-store variety, geared for great 
vo.lume and would attract- bargain hunters to the area, termed the best 
s~ction of the city. 

: ''Counsel for one of the licensees urged that the objection 
was t6 the change in the type of- competition for business, from the 
incidental sale of alcoholic beverages in a delicatessen store to a 
full-fledged.100 per-cent package store in much larger quarters with. 
four other package store licensees in the area of three blocks; that 
by reason of appellant's chain of stores, it is enabled to purchase 
what is described as private brands of liquor, of whi_ch. it has ex­
clusive use, rather than nationally advertised brands, and this 
enables appellant to of"fer such private brands at a much cheaper 
price than so-called standard brands; that" the other licensees are not 
concerned with competition whereby all sell the same product for the 
same price, whereas under appellant's trade practices the competing 
licensees stand the chance and possibility of being undersold by 
private brand merchandise not available to them because they do not 
have the benefit of a chain-store operation and its greater purchasing 
power and funds. 

"Counsel for appellant counters these contentions by stating 
that he is an officer of the corporation for the p~st fifteen years; 
that it has most attractive· stores artd a highly respectable reputation 
without any record of violation of the liquor laws and makes a practice 
of selling alcoholic beverages at the lowest possible price with a , 
re~sonable profit; that while it handles nationally advertised brands,_ 
its major business is in exclusive private label brands; 'that other · 
licensees operating a single store also handle private brands to· a 
lesser degree; that the quality of the alcoholic beverages in private 
brands is equal in taste, quality and content to nationally advertised 
brands; that appellant's only purpose is to be able to give better 
bargains to the economic advantage of its customers and that, hence, 
the expression 'cut prices' has no applicatlon to its busin.ess practices~ 

"The attitude of the trade association members expressed by 
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c.ounsel for appellant and concurred in by counsel for ·the trade 
association is ~hat the objecting licensees did not care. to increase 
their business but would be satisfied with the present ·volume of 
their business and that o·_r Mrs .. Stuckenschmidt, put if the licens'·e . 
was transferred to appellant,.. it would do more business than Mrs. 
Stuckenschmidt and thus would result in unfair competition and tend 
to increase ~onsumption of alcoholic beverageso 

TYThe transfer would not. result in tlndue concentration or· 
licensed premises since both locations are in the· same building:, next 
to each othere Mere general objections would not justify refusal by 
an issuing authority to transfer a license in a business district, 
especially where it is merely to a building next door. Laschitzki v. 
Bordentown, Bulletin 564, Item 5. Thus, the controlling issue on 
this appeal is brought into sharp focus. The question :f s whether an . 
issuing authority has any basis for refusing to transfer a license on 
.the sole ground that the transferee-would, for the most part, sell .i 

pr! vate· brands of alcoholic beverages.- On- a thorough consideration of 
all the facts, it clearly appears that the issuingt· authority cannot 
treat such a licensee in a manner different from-other licensees. 
Whether or not it will be a chain-store enterprise is merely incidental 
and such does not form the basis for denial of the transfer·, in _the 
instant case.,_ 

"Application for transfer of licensed premise's to a more 
··attractive and larger premises do.es not, .of itself, furnish any basis 
for denial of such transferq Bivona v~ Hock, 5 Nv J6 Supero 118 (App. 
Di·v. 1949)~ Obviously, initiative and enterprise of a licensee for 
the. _purpose. of· increasing his business is not conduct which may 
legitimately be considered obj ectionableo · · 

nunder the circumstances, it·must be concluded that the 
appellant, who ad.mi ttedly has in. the past maintained ·well-conducted 
establishments, cannot adversely· affect the character of the neigh-

. borhood if permitted to establish a place of business at the location 
in question.a The speculative effect it may have on-competition is 
not a proper ground for denial of the transfer applied faro The new 
method of operation would not appear to be detrimental to the liquor 

. business or to the .other licensed establishments in the neighborhood. 

"I therefore conclude that the action of the responderit 
Board in denying the transfer of the license was arbitrary.and un­
reasonable and I recommend that sald action be reversedo" 

. lit oral argument (Rule l}i,~ State Regulation No .. l5) held 
before me on January 26,, 1960,, I raised the question of· the City.'s 
distance-between-premises ordinance; and>' thereafter, briefs were 
filed on that subject. 

I am unable to agree with the recommendation bf the Hearero 

At the hearing below the appellantvs attorney stated: 

"I respectfully ref er to the rules and regula­
tions of the Division of Alcoholic Beverage Control of 
the State of New Jersey, and refer to State Regulation 
No. 6, Rule No$ 14, which r,eads, and I read verbatim: 

'Transfers of licenses, both as to person 
and place, may be applied f,or si.mul taneously 
and in a single application,v which is the 
warrant for this twofold application here. 

"I might discuss a further technicality here, 
Just _·to clear up the record.· There has been lsorne state­
ment to the effect that only a -licensee may apply for a 
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transfer .f'rom. ptace to· place. The t·echnicJfilty is 
·covere.d by ·th1"s: In our twofold applicat,;t':pn, if the 
-Board sees fit, and. we are uriobj ectio'na.ble, the tr~.ns-

.. fer would take place· f,rom Mrs. Stuckerischinidt to . . 
Wi~lner's Liqµors in the first instartce, making·us ~ 
licensee, a.ft er which consideration can be given to 
th~ tra·nsfer from place to place, ·which therefore 

. ~akes· the. whole procedure proper, legal and overcomes 
any· question as to that ,phase." · · 

-· >. . The statement,· al though not obj ~cted to, -bespok~ a serious 
misunderstanding. The full text of Rule 14, State Regulation No. 6 
·ifl as.'follows: 

· . · "Tr·ansfers of licenses both as to person and: 
···place may be ·applied for simultaneously and in a single -

application; but if there is such combined application 
for per.son-to-person and 'place~to-place transfer, the 
license shall not be transferred to the applicant unless 
the lace..;..to- lace transfer is also effected." (under­
scoring added • 

In .. a supplemental brief filed, after oral argument, in be­
- qalf of the app.ellant, the misconception persi·sts as follows: 

1" 

. "· •• Granting, but again without prejudice,. 
that only a licensee may transfer, then the subject 
joint application may be treated in this fashion. 
First the application from person to person is con~ 
sidered and if approved, the applicant becomes the 
LICENSEE, and temporarily and momentarily before con­
$1deration of the remaining application, is deemed.to 
be ·.located in the old premis-es. Then the place :to 

·place application is considered and if approved, the 
premises of the new licensee, the applicant herein, 
are transferred from the old location to the new 

· approved location." 

To the contrary, the person-to-person and place~to-place' 
transfer aspects of such a combined application are one and inseparabl~ 
and as noted, under the clear language of Rule 14, State Hegulation 

.. No.· 6 ·a· license "shall not be transferred to the. applicant unless the 
. place-to-place transfer. is also effected." 

·_section 5 of an ordinance adopted.by the Jersey City Board of 
Commissioners on October 5, 1937,-as amended by an ordinance adopted 
April ~·~ 194~,· ·reads as_ follows: · 

"No p1·enary :Retail Distribution License, 
. exc.,epting renewal.s and transfers from person. to 
.person, shall be granted for or :transferred to any 
premises the entrance of which is within the area 

· of a_ circl/e having a radius .of s~ven hundred and 
·r1rty (·750) feet, and having as its central point 
the e'ntranc·e of an existing licensed premises 
covered·by a Plenary Retail Dis~ributiQn Lic~nse • 

. - In· the event a llcensee desires to tr an sf er to ( 
. another premises, he shall be perm! tted to do so , 
· within seven hundred and fifty (750) feet. of the 
.premises wherein he is .located at the. time of said 
tr.a.nsfe.r, but shall comply with the provision afore­

-··.·m __ .ent. ioned w_ hen ~ransferr._ing .to .premises in excess 
of .seven hundred and fifty ·(750) feet from the 

-:premise.s f'roril which a transfer ts sought.'' . 
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. On November 19,. 1952; the. Jersey City A.B.C~, Board:(:gr~·:nt·ed 
app.1.icatton of Dal Roth, Ince,. for a person-.:to-persori and place~to-. · 
p,;:I._a,¢e :·.transfer of a plenary retail consiJmptio.n license; fronLJoseph . 
. A~ .. '. ·p.avi s,; Recei v~r for Commuter's Bar, Inc., ·,to said Dc;il Rotfq .,.lnc., 

.· .. , ... and ·from 35 Enos.·Place to premises at 9'."'"B Journai :squa~e sta;tfqn · 
Bu~ldin~~ J~rsey City, N. J. An appeal fro~.the gr~nt·was £MR~ri·by 
t 1he.'Jersey City Retail Liquor Dealers' Association. ·Ort the''appeal · 
the ,ev'i,dence' di.sclosed that several plenary retail consl.mlptfqri +1-
c·ensed'· :Premises were located within 750 feet. of the pr~mises, &tr.9-B 

··Journal .square Station Building; but that the distance· I;rom :pp.~f:>: 
premises at 35 Enos Place· to the premises at 9-B J"ournal Square 
Station B1iilding was less than 500 feet. · ·i · ';1'.'. ~: ·1 

,: : •. -:: · .. 

· The primary distanc·e (distance from proposed
1

premises ·to 
other existJng licensed premises). in the ordinance's $ectton 4 . 
(plenary retail-consumption licenses) Is the same.as iri section 5 
(plenary retail distribution licenses) -- 750 feet. The here-per­
tinent difference in the two sectiohs is that Se.ction 4 permits 
:.place-to~place t:ransfer to premises wi thin·.500 feet of :the prem­
ises .fr.om which' transfer is sought, while the distance,. in that 

··regard, in S'ection 5 is 750 feet. · In· hi's Conclusi.ons. ~nd Order 
·cm· the appeal (Jersey City Retail Liquor :Dealers' Association v. · 

. Jersey City and Dal Roth, Inc., Bulletin 976,. Item 4, J:une 19, 1953) 
the Sta~e Director said: · : 

"A sustainini of ~he tran~~er ~ere i~ question 
would call for a finding that Respondent Dal ~oth, 
Irie.,· meets the requir.ements of the ·proviso c:ontained 

· ~~, . ;\in the ordinance. • • · · - · · \ 
I 
I 

"It was stipulated that respond.ent Dal: ,Roth, 
·.rnc., never had possession· or right to po.$sesisiort of 
premises· 35 Enos Place from which the· transfer was 
m~de. Yet, the opinion of the Assi~tant Co:rp~ration 
Counsel, upon which respondent Board ap.parentjly relied, 
and the brief for respondent Pal R_oth, I:q.c • . , ·.' Jboth 
contend for a construction of the ·ordinance which 
would include not only a situation, where a libensee 
is compelled to vacate but also the case of application 
for per.son-to-person .and place-to-place tr an sf er. where· · 
the proposed transferor was compell~d to v.a~ca~e .•• , .... · 

i· 
. . l . 

"Provisos a.nd'. exceptions _in an ordinance are· 
to be strictly construed an.d in kee.ping ·with ithe 
measure's principal purpose •. N.J. State Board of 
O tometrists v. s.s. Kres e co.,.·113 NHT.L. 287 ... 
_Sup. ct. 1934; modi.fied.in 115 N~J~,L~ ·495 (~.·&·.A.·· 

1935); United States v. Dickson, 15~Pet! 141;1 59 
~Corpus Juris, 639 (2),.· no~es 42, 43 and 44. Mani-

·- fes.tly; the b9-sic purpose of the ordinance in; question 
is to effect a ·stri-cture .against .·place-to-place trans­

. fers (Finbar, et al. v.· Municipal· Board o:f" Alc.oholic 
· Beverage Control of the City of Jersey City ahd 

Commuters Bar, Inc., et al., Blilletin 917, Item 1) 
and it would seem abundantly clear that the m?-in pro­
vision and the exceptions therefronirela.te to:pla.ce-

_to-place tran~fers onl~. · ·i 

·nFor the reason's. hereinahov.e set . fort~ I find ••• 
that res·pondent Board either misinterpreted .or dis- · 

- ·:regarded the terms of ~9e ordinance whicp.. i ~ 1fas its 
duty to observe and tha~' .the transfer was grai:ited in 
violation of.the ordinahce~ Its riction granting· the 
transfer' will be·. reversed.• .n·. I 
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;The-Director•~. decision of reversal was appealed, and -the 
_Director vas.at(ir-ed (Dal Roth-v. Divisirirt of Alcoholic Beverage · 
_Cont.rpl, 2:s--N.:J., Super~ 246; App.ellate· Division; 1953). 'I-fl' its··_ · .. ·· 

_·. Opin_io:_ri',· deli vere~- by Goldman~ J ~A. D., the. Court said: 

·. ··. 

' "'Fhe clear' and unequivocal language o"r the 
· 'p~o~1S6 ~n-Secti~n-4 ~f th~ brdinance ·permits or· 

no· other con,strttcti_on than that the benefit of ·the 
_exception is·l~mited to those ·licensees who, through 

· ·no ;r·~ul t 'of thej.r ow, ·rind themselves in the pre­
~dicament of. be1r·ng dep;ri v.ed o.f · their licenses if the 
7'0~fo9t provision.were-mandatorily to be control­
l~ng in all-plac$-to~place transfers. The proviso 
-$_peaks ·or 'licens~e' throughout. Dal Roth, Inc., . 
:wa$,·nc;>t a_l:lcenae·e·wi;iich had. been compelled to 
vac·ate premise~ •. It· was a mere -applicant for a 
litrense hc:>p1r;ng _-to· take· adva*tage_ of the fact that 
th~ former· licen-s_ee .had gon~ out o:f business, and. it 

· . had· .no .Pl'emi.S·f!s to vac~te, i.t being .stipulated that 
. ·1 t, nad_"_n~ve:r· become a tenant or entered into posses~· 

· :sioil of the premises at .35 ·Enos Plac.e. 
. . . . 

. . . . ·"The j-ud.:i.c1$l goal in the· constructio.n of 
. or~.inance!? i:f the. discovery and effectuation -of thEt 
lpc~l legis~ative intent, and in general this in-

. ·quiry- is govern~d by. the ·sam'e rules as apply to· tne. 
·ipt~rpretation of statutes. Wright v. Vogt, 7 N.J. · 
. 1, ·5. {195l) ·• The ordinance was correctly interprEtted 
by the Dtrebtor of the Division of Alcoholic Beverage 
·Control.• . The ·Jersey Ci t·y board misapplied the pro- . 
v1.,sion$· of .Se~tiP?} 4 of the ordinance in granting 
~h~ _ ~ra~sfer _.iri · question •• -• · 

. '"~here $eems no reason why, on the basis or 
, _public ·policy, we should say that the escape clause 

shoula not b~· limited to those licensees who them­
selves· are forced tq vacate. There ts .no compelling 
·consiq~:ration for" giving licensees so circumstanced 
the ;right to t.ra.nsfer the.license to someone else 

-wh<;> _cquld·then locate within the 500-foot radius area 
of 'th~- vacated li~ensed premises. It seems entirely 

. reasonable to· keep the door of the escape clause a$ 
I ne~:rly sriut as poss! ble. 'If the li'censee is forced 

·to· v~cate, the· policy behind the ordinance and the 
law p~r~mant · to which it was ._adopted wiil be relax~d 
-to take c·are of hi~ hardship, but if he is forced 
.not only to vacate but also to sell, ,no aid can b_e 
extended to him. This is·not so arbitr.ary a matter 
as'to r~quire us to hold the ordinance unreasonable 
an<tt therefore void; the law does not have to undertake 
to_p:rovide for his license. Restrictive liquor regu­
_lations may, and ofttimes· do, rest11 t irt individual 
hardships-, However, where larger ·social interests_ 

. Justify a :re$trictive policy, pri·vate individual 
:l,nterests must· give way ••• " . . . . \ 

. . ·As· wtll have been ·observed the ordinance' s Section_ 5, ~here 
· :J_n, f.ssu~,, d·oes not contc;ti,n the "compelled to vacate" pr,ovision of 
Section :4. ·I_n,stead, . as noted, Section 5 reads (with respect to· 
pl~nary retail d~str.t bution licensee.s): "Jn the event a ltaem:;~e 
d.esir<¥S to tran·sfer to ·another premises he_ shall -be perrni tted _to de» 
-~o within seven. hundred and fifty (750) feet of .the premises whereln 

. b~ is.locat~d ~t ~he time of said transfer) but shall comply-with. 
the pr·ovis+o:n. af.oremEmtioned (no. trH.nsfer. to_ Wl thJ.n· 750 feet Of. -
f)ther exis·ting ._plerfary T~~tal.1,tili str1but.ion_ Licensed premises) -whnn 
transferrlng tµ premises in excess of seven hundred and f.Lfty (750)· 

-feet' from the premlses from which ~hE~ trnnsfe~· :ls sought." (under­
. pcortng _a..d<l,~d) ~. 



: : .:>·-' :, 
.. } ~ . ' 

PAGE i2~ I Btrt1Ei'rR:' t332 
~· ; \ ! t. t: ,·, ~ \·. ~ . 

· .. ,,_. . . I find that on the con_tr.oll:ing- -i·ssue· he·re· ·present i~h·e ·_ 
; .. ~ excepttOn· .in seotiort 5, like the, ex~ept~~n 'in -Sec~ti?n 4, ·· dp.~:~~, p.o~-_ 
;:_:.rur1:<'in_ favor of an ap_plicant for ,_p.er_son-to--person ·arl:d".:p1a'7.e-i.p~1:(. 
· place· transfer, but runs only in-. f~VO+-· pf: a,lf:c·en·see seek!nf(;~F'..P-:rs-

fer from place to place. _ :.. - 'jjS.,:t-.' 

_...-,.: ·. ·(I~ should be pointed_ .out,1.:1n: ;~as sing,· tha·t. Sec£10~11 5 is ... 
. ~09 ·broad· when· it says "he shall be: permitted to do s·o" · (to t.\ansfer 
to wi thirt 750 feet of the premi_ses from- which. trar1sfer is so\lg~t). 
Ev~rn·where grant of a transfer would not .be .. in violation of a'W 
di~tance ordinance,- the determination. to grant-' or'_ dE!.nY a~ app~ica­
t-ion for such. t:r:-ansfer rests, subject· to". appeal· 'to· t~e · staterrr. i, 
Direc·tor,, ·in the discretion of the municipal tssllihg ·a.uthority .. ·· 
(R.s.··33:1-26))0 · . '· _ ... ~"·. · · i·f·.:::: ,· -.· 

. ' .. . 
. . . 

At the hearing below.it was concsde4.-by tlie.attorney for 
the appellant that the premises licensed to PaUlEf'Bros. Wine & 
Liquor- Stor.es, Inc. (D-67) at 69$ Bergen .A-venue ·are :_Within 750 feet 
of the· premises sought to be licensed· by.~-the appella:nt~ : The 
Di vis·io:h' ·s· careful measurement (nearest entrance 1to nearest entrance) 
reveal:.s.. that the distance between the two premises i·s· 206 feet. . 
Furthermore the distance, so measured, from the prem~ses sought to 
be licensed by the appellant to. the, premises Jicensed to Astor J •. 
Tsibekas,:. t/a Royal Delicatessen (D-4). at !730 or 7'J2 .. Be~gen Avenue 
is 664 feetc· I .must find, therefqre,; that if· the Ci tyt s Alcohol!~ 
Beverage ·control Boa.rd had granted the appellantt.s ·appl~cation,. 
such·-g'rant would have been in viola.t!on of. the ··ordinanc_e' s .section 
So Thus., the Board's denial of ... th~. ~pplicati(?·n<will: be :affirmed. 

·~ .. . . _, 

•· 

.·:··.:· .. ', ·Accordingly, it is, on th:J.s ·.24th ~d~y· of ·February 1960,,. 
..... , . . • ,,· • • • • • i "; ~ 'I' ,• t; I 

. -~-ORDERED that the action. :.nt r;es.pondertt··:.be;· and' the '.same is ... 
hereby affirmed and that the appeal herein be·and the same is hereby 
dismissed. 

• •• '·1 

·:·· WitL!:AM. HO.WE ... DA VIS-. 
. ';·.DIRECTOR 

,. . ··!_ .• · 

4. APPELLATE DECISIONS - BACUS v.· GUTTENBERG. 

Peter :Jo~eph Bacus, 

Appellant, 

v. 

Mayor arid· Board of Council 
of the Town of Guttenberg, . 

Respondent. 
" - - -·- - - - - - - -

) 

) 

) 

) 

) 

ON APPEAL'··.' 

CONCLUSIONS 

·_:AND·. 
\~r I • • ' ' ~ '• 

·'ORDER:·: '. 
..,·:: 

Alexander A. Abramson, Esq., Attorney for Appellant. , .: ·, · . 
John Tomasin, Esq., Attorney for Respondent.· · 

BY THE DIRECTOR: 

. The Hearer has' fi1ed the following Report: here~n: 

''Appellant appeals from .the· ~ction of resp<?nd~nt, ~her·eby '·on 
October l.9, 1959, it revoked his license C-341 effec·tive· i~edia,teJs. 
Appe~la.ntrs.premises are located .a~.6800 ·Park-Avenue, Guttenberg •. 

"Upon the filing of the appe~l herein the· Direct.or~., ·on · 
October 21,. 1959, enter.ea .an order· denying a ·stay of' the_ ~r-p.er' of 
revocition. R.S. 33:1-31. 

,• '':, . 
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"The license was revoked after respondent held a hearing in 
disciplinary proceedings involving five charges previously served. on 
appellant~ The first three charges allege, in effect, that on · . 
September 23, 1959, appellant sold and permitted the-sale of alco­
holic beverages to Edward V--"'-(a minor) and permitted said minor 
to consume said beverages on his licensed premises Jn ·violation of 
Rule l of State Regulation No. 200 Charges 4 and 5 are as follows: 

. '4. 0-n September 23, 1959, in connection with .your operation 
of your tavern business in the above licensed premises, in 
exercise of said license you allowed, permitted and suffered~ 
in and upon the lie ens ed premises a viola ti on of . the Alcoholic· 
Beverage Law, namely, that although you had knowledge of the 
commission of a High Misdemeanor in your tavern, namely, ·the 
shooting of a patron therein, you concealed same from the in-· 
vestigating police and did not report same to the investigating 
police, and thereby hindered and delayed a police investigation 
of the said· premises with respect to such shootlng therein 
contrary to R.s. 33:1-35e 

'5. On September· 23, 1959, in connection with your operation of 
your tavern business in the above licensed premises, in exercise 
of said license you allowed, permitted and suffered in and upon , 
the license_d premises "a violation of the Alcoholic Beverage Law,, 
namely, that although your Bartender, Vincent Bacus, had 
knowledge of the commission of a High Misdemeanor in your · 
tavern, namely, the shooting of a patron therein, your Ba.rt ender,. 
Vincent Bacus, concealed same from the investigating police and 
did not report same to the investigating police; and thereby 
hindered and delayed a police investigation of the said premises 
with respect to such shooting therein contrary to R.S. 33:1-35.•. 

"At the hearing herein Edward V--- testified that he was 
twenty years of age on September 23, 1959, and that on said date he 
entered appellant's premises at abo~t 6:15 p.m. and remained there 
until about 9 p.m. 

"As to·the first three charges, Edward testified that 
during this period of time he was served about fifteen drinks of 
alcoholic beverages, all of which he conswned-; that these drinks 
consisted of two or three vodkas and about a dozen beers; that all 
of these drinks, .except one, were served by a patron named Kuhle who 
went· behind the bar, and that the last drink of beer was serv~d by 
Vincent Bacus (a brother of appellant). 

"As to Charges 4 and 5, Edward ---.testified that about 
S p.m. Kuhle left the premises and returned with a paper bag from which 
he removed a belt, two ·holsters and two pistols; that Kuhle placed one 

-pistol behind the bar and fired a bullet from the other pistol at a 
cuckoo clock on the wall. Edward further testified that, later, he 
went to .. the men's room and, as he emer-ged therefrom, Kuhle fired a 
second bullet which passed through the calf of his left leg; that he. 
returned to· the men's room where he washed his leg; that he then 
walked to' the ba'r where he met a friend who had a drink with him and 
then walked with his friend from the bar to the front door and left the 

.premises; that, eventu.al~y, he.was· taken to the North Hudson ·Hospital . 
in Weehawken where he was detained. It is apparent that, when Edward --­
was first' questioned at the hospital, he said that he had been shot on 
72nd Street in North Bergen but that thereafter he said he had been shot 
in appellant's premises. It is also apparent that the Gutt.enberg Police 
Department w~a notified and started an investigation. 

"On behalf of respondent, Sergeant Harry F. Neumann, 0-f 
the Guttenberg police, testified that he questioned appellant at . 

1
Guttenberg Police .Headquarters about 1 aom~ on S.eptember 24; that 
appellant tl:lell' adinttted to him that Edward ---.had been in his premises 
on the previous evening, but denied .that Edward had received any alco-
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holic beverages or that he had been shot on the prmnises. The appel­
. · lant also denied tha.t any shots had' been fired on. the premis.es. 

Sergeant Neumann testified that he questioned Vincent Bacus during the 
early morning hours of Septembe!' 24; that Vince.nt then admitted. that 

. he had ·served a glass'of beer-to E4ward but denied that Edward had been 
· slut on· the premises., Vincent al-so denied that any shot had been fired 

on the premisese .The aforesaid testimony was corroborated by Officer 
Charles Parker who was present while appellant and his brother we~e 
being questioned~ Sergeant Neumann ·also testified that .·he ·entered 
appellant~ s premises at about 2 aom., on September 24;· that he observed 
no cuckoo clo.ck but extracted a spent o 22 lead· pellet from one of ··a 
:nUmber of holes. in a wall where, ad.mi ttedly, a. cuckoo clock had hung 
at snme time ·1n th'e past, and that he observed what appeared to be· 
fresh blood spots on the floor of the premisesc _Sergeant Nemnann testi­
fied that Edward --- told him that he had at first stated he was shot 
on a street in North Bergen because he didn1t want to make trouble. for­
appellant .. 

"On behalf of respondent, Chief Dennis J. Campbell of the 
Guttenberg Police Department testified that ".appellant and his brother 
Vincent both denied to him that they knew anything about a s:p.ooting or 
the firing of a gun in the tavern~ He also testified that he visited 
appellant's premises about 9 a.mo on September 24 and observed several 
hole's ·in. the wall and about a dozen spots of blood on the floor between 
the ments room and the front dooro 

non behalf of appellant, Peter Joseph Bacus testifleci' that he 
was at the ltcensed premises on September 23, 19599 between 6 p@m. and 
9 p0m$. except for a period of about twenty minutes shortly after 8 p"mo · 
He admitted-that Edward~-- and Kuhle ~ere on the premises but denied 
that Edward had any alcoholic beverages or that Kuhle was behind the 
baro He also d.enied that he saw a gun or. heard any shots or that· 
'Edward was shot on the premises~ He said that a· former· trnner had a gun 
collection and that the pellet extracted from the wall might have been1 
there prior to the time he started to operate the business in March 
1958e However~ it should be noted that Sergeant Nemnann expressed ·the 
opinion that the extracted pellet was. Va fresh onee• App~llant also 
testified tha.t the cuckoo clock had been removed from the wall about 
two weeks prior to the date in questiono 

"On behalf of appellant, Vincent B~6us testified that he 
arrived at the premises on September 23 ;at about~ 8 p.,m. ai."1d relieved 
his brother behind the bar from 8:05 p~m. until 8:2.5 .Pomo when his 
brother returned© He further testified that he left. the premises about 
9 p~mo and returned about 11 pomo He testified that Edward ---, Kuhle, 
Edward Fantry and Robert Smith were In the premises but .denied. that he 
served any alcoholic beverages to Edward ~-~- or· that he .heard any· shots 
or saw any guno When questioned as to· a written statement wherein he 
-admitted that he had served .a beer to Edward ---, he· said that he meant 
that he had . served the drink to Edward Fantry, but the statement c:J-earl~ 
sets forth the. last name of the minoro · · · · 

"On behalf of .appellant,· Edward ,Fantry· afrd -RO-bert Smith testi­
fied that· Edward --- and Kuhle were on·the premises but denied that they 
had ·seen any alcoholic beverages served to Edward -~- or that- they heard 

_any shotso A third· witness testified that he entered as.Edward-~~ and 
his friend were leaving the premises. 

"After examining the evidence and exhibits and considering the 
oral arguments of both attorneys, I conclude that the written admi.ssion 
by.Vincent Bacus and the testimony of the minor establish the guilt of 
appellant as to the first three chargese. The evidence of the minor that 
he was shot on the premises is supported by .the pellet extracted from 
the wall, which indicates that a shot had been recently f_ired in the 
premises, and by the blood stains on the floor. It is- impossible to 
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believe that' two shots had be.en'. fired while a.ppellant· or his brother .. 
· · · wer.e o~ ·the .premises without either having any knowledg(! thereof •. The 

denial 9f such knowledge. to the police offtcers of Guttenberg. eon~ 
sti tuted a· hindering of their investigation and, hence·, e.stablishas the. 
gullt·of .appellant a,s to .Charges 4 and 5. Kleinberg v. Newark, Bulletin 
116S, It~ 1• . .· ·. · .:. . · . · . . . . . . . 

· · · . n:A_p]~>ellant t s 1.ic ense was suspended by·. the Direct.or for thirty . 
days effective May.1a,·1959, after he had been found gullty·or hindering 
an investi.g'atlon and perm! tting. assatllts and batteries on ABC agents. · 
Bulletin 1280, Itein4; Bulletin 12SO, It-em 5. Considering the evidence 
herein and appellant's prior record, _revocation was fully 'W'arranted.·' ·r~ 
is "recommended, therefore,· that an ·order be entered affirming respondent·1 
action and dismissing the appeal." · · 

. No exceptions. to the Hearerts Report were filed within .the· 
time limited by Rt,lle 14 of State Regulation Nos 15. 

. .. . . Having carefully considered all the facts and circiun$tances 
· •· Of" the ·case, I concur in the Hearer's conclustons. arid adopt ·them as 

my conclusions h~reiri. 

·Acoordir;lgiy; it is, on· this 25th day of February;, 1960, 
\ . . ) . . 

ORDEREOthat the action of.respondent be and:the same 1.$ 
here"t?y .affirmed,. and the appeal herein be and·the same .is hereby di~-
missed. . 

WILLIAM HOWE DAVlS 
DIRECTOR. 

5. .·DISC.IPLINARY PROCEEDINGS - . ALCOHOLIC BEVERAGES NOT. TRULY 'LABELED -
.PRIOR RECORD - LICENSE SUSPENDED FOR 20 DAYS, LESS 5 FOR .PLEA. 

In· the Matter of Disciplinary 
Proceedings .against 

The Glen.Cocktail Bar, A Corporation 
699-701 ·.Bloomfield Avenue 
Bloomfield, ~ew Jersey · 

) 

) 

) 

) 
Holder of Plenary Retail Consumption 
License C-311 issued by the Town Council) 
of. the Town of Bloqmfield. 
- - ~ ~ ~ - ~ ~ -·- - ~ - - - ~·- ~ - - -· 

CONCLUSIONS · 

AND 

ORDER 

Saul c. · Schutzman, Esq", Attorney for Defendant-licensee.· 
William F. Wood, Esq.,' Appearing for the Di vision of 

Alcoholic 'Beverage Control • 

. BY THE DIRECTOR: 

Defendant pleaded !!Q!! vult to a charge alleging that it 
possessed on its licensed premises alcoholic bev,erages in bottles 
bearing labels which did not truly describe their contertts, in 
viol9-tion of Rule· 27 of State Regulation No. 20. · 

~ . .On 'October 1, · 1959, an ABC agent tested· defendant' s qpen 
stock of liquor and seized a ·number of bottles for further tests 
by the Divlsion's chemist. Subsequent analysis by the.chemist 
disclosed that the· contents of two of the seized bottles we1~e too 
.high in "solids when compared with samples of the genuine product· 
of the ~ame labeled brand. 

Joseph Berger, president of and twenty per cent shareholder 
in the corporate-licensee fierein,. stated that the night bartender 



.,. 
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. :i. , . . . ·. .. ......... >·· . . . . . . : .. ·.. ], . ·. . . ,, ·.. . .. 
. had~ i:nformed him. that ha han · r;ef:fl:led 'quart· :boft~es. ~·tti whiskey _ .... 
·::~ ·decan·t·ed. from half gallon· bott'le·s· ·of the ··same l'abeled brarid~ The . 

ana1y,si s·; .o.f: the' Di ~i si_on' s. cherri.1 st ·is.· ·to·. ~~-~.·. ~o'#.tr·~f y.·~ l~ .. · .... :~ ·. . -
.. , : .· . '·. ,.. :· ; '.,: ' .. ·.. ,: : . . . . .· ' . . • .. • . . '. ~ . .. '' '• '., •.. . . ,- t· . " ' . . ' 
-. -< · :· .· "·. ·, D~·fendant and its p~ed~ce.ssors:..fn-interest .. hay}~· a .~·p~io~' . 
· adjudicated. reoord~ ,. When the aforesaid Joseph Berger h~ld fift·y · . · · 

per cent of the stock of the Club Murray Corporation,_ 1140!. B_road 
··Street; Newa;rk, the license for that corporation was s1.i~pended by 
thi~s: Division fo-r forty-five days, e·rrective Marc.l:i }1', :i94il :r_or : · · 
(-1) ·employing a criminally disqua;I.ified person,.· (2}. rtont. and .false 

.. ~statement· in" its. license application and (3) an ~ho~rs:n t'-~lol.ation. ' 
· -Re. ·Cl uh-Murray< Corporation, .. Bulletin :452, .·item ~. "'.. ~;fte-cti v.e ·Jurie.-

. ';- ~21,--.1954. a 'license held by J~seph; Sylvia· an·d·Mor~ort B~f''ger .f9r the .. · 
premises herein was suspended for ten days· by this'Dlvision'for a.lloll-: 
ing indecent. songs and stories on the licensed premf,p_e~~: He Berger, · 
Bulletin 1023; Item 4. Effective Augµst S, 1957 the· same.license -was 
suspended for twenty-five days ·-by the! local issuing authority for 
allowing a brawl' on the licensed prepi~seslt Finally·, .. E3ffecttve June 1,, 
1959 the·: license ~erein was suspended: "for· fifteen days-· -~Y ·this Division 
for;·;sales to ·-minors (Re The Glen Cocktail Bar· A 'Corpor··ation,. '.Bul.lettn· · 
1283, Item 4). The· 1941 and 1954 dissimilar violations ~o'ccur.red more 
than five years ago and will·-not be considered in fixing t]1e penalty 
he.rein.: :··. Roi:rever·, · the minimum suspension or· fifteen· days·· :~usually imposed 
in "refi.11" cases involving two bottles (Re Broad Street Bar, .Inc., 
Bulletin 12.t(6, Item 5) will be increased «by five· ·days b'$cau_se of the 

. pri'or :.dl:s_simi,lar violations which occurred Within a· ·r1-:v$~y:ear·· pe·riod. · 
Re Skrobiszesk-1, Bulletin 1300., Item 5. I shall therefqre susp:erid' · 

. d(afenda:o:t' s license for · tw~nty days and remit _fi v~ days I for the plea 
enter·ed her.ein, leaving a net. suspensi.on of ·fifteen day$ •. 

·., . ' . . . . ~ ' 

~cc~rdi~gly, it i.s, on this l_~t _d~y'~·or~~r~h,J_19_6?-~· ... 
. . , .. ·.· "' .· .. '· ' . ' . . . . . . ·. ·[ . · .. ''--: · .. ., 

·.~ORDERED that Plenary Retail Consumptio.ri ticense·'c:...-J'i~·,·dssued 
by the Town.Council of the Town o·r. Bloomfield to The Gl_~n ·cocktail Bar, 
A Corporation, for premises 699-701 Bloomfi·eld. Avenue,· ~109ji1fleld,- be 
_and the same is hereby' suspended for fifteen (15) days~ J.cm®lenc1ng:.-_at 
2: 00 aomo, Tuesday, March 8, 1960, and terminating at 2:100 a.:m. ,: .. : _, . 
Wednesday,: March 23, 1960. · · · · ·- '."·I-·'.. ... · 

.~ 

;J 

' ( 

.. I .. 

Ne~ J~{SS~ ~~ Ub~ 


