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Application for PerJnit. 

APPLICATION TO THE T1

0WN ENGINEER FOR PERMIT 

FOR THE 

Construction of New Buildings by the Owner, 
Architect or Builder. 

No. West Orange, N. J., June 15, 19126i. 

T'he undersigned, in compliance with the Build-
ing Ordinance files the fallowing report of a ne"~ 
frame, brick, stone or .concrete building. 

Reported by Marlyn Realty Co. 

10 

The following information is required for the 20 
Construction of New Buildings: 

1. Number of Buildings to be erected, One; Kind, 
Brick; Block No., 47; L,ot No. 1. 

2. Distance from property line, front 6 in.ches; 
North E,ast side, 6 inches; South West side, 
6 inches; Size of lot, 102 feet; Corner or in-
terior lot. 

3. Size of Main Building; Width 101 feet; Depth, 
44 feet; No. of stories, One; Height of build- .30 
ing, 14 feet. 

4. Depth of foundation below sills 7 feet; thick-
ness, 12 inches; materials, Cement Block. 

5. If cement blocks are to be used, from whom 
to be purchased, National C,oncrete block . . 

6. Mortar for foundation ., cement; cellar or 
trench wall, both. 

7. Footing course; Width, 24 inches; thickness, 
8 inches; material, stone and concrete. 

40 

I 
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App 1lication for Permit. 

8. If piers or ir_on columns are used, state what 
kind, 4 concrete lally columns. 

9. Bond Cap · Stones as per Code (12"x12" Blue-
stone under all columns in cellar) Yes. 

10. Thickness of outside walls; 1st story, 12 inches 
and 8; 2nd,- Material, Brick, fire stops at 
each story-

11. Thickness of inside partition walls; 1st story 
2x4 inches; 2nd,-

12. Are there any outside cellar entrances on 
street, at rear . 

13. Material of roof and style, Slate and slag. 

14. l\f aterial of timber, Fir. 

15. Size of floor 1beams; 1st tier, 2x10 inches; 
2nd-size of ceiling beams, 21x6 1 inches; roof 
beams. or rafters, 2x10; centers 20 inches. 

16. Girders; of what material and size to support 
. floors, Fir, 6x10. 

17. Iron Girders supporting walls; 

18. Distance of wood work fron1 inside of any 
flue, 8 inches; size of flue linings 8x8 inches. 

30 19. Distance of beams or headers from outside 

40 

of chimney, 2 inches; concrete cellar bottom, 
Y.es. 

20. C.himney, where started from, concrete foun-
dation. 

21. Size of bridging 2:x2; rows in each tier, 1; 
interior · finisl1, plaster. 

22. Hearths, how supported. 

2.3. Height of ceilings; 1st story, 10 feet. 

24~ . Skylights? Yes. 
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App.Zication for Permit. 

2:5-. Hall partitions. 

26. Prop -osed use of building, Stores; how heated, 
Hot air; how lighted, electric. 

27. Have you filed a contract in Essex County 
Court House-

28. Estimated cost (excl11sive of lot) of each 
building separate, $21~000.00. 

NOTES: 

Footing Courses to be examined when exca-
vated, also when filled. 

When ready for Inspections . call Orange 16,27. 
No projections such as bay windows, cellar 

steps or platf arms allowed outside of property 

10 

lines. 20 
The Rate of Permits is $-3 to $1,000 or fraction 

of $1,000. 
June 18, 1926. 

Permit refused on acco11nt of property be in 
one family district. 

(Sgd.) HENRY C. w ARNICK, 

Building Inspector. 

80 
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Notice. 

NE.W JERSEY S,UJ>REME COUR1\ 

MARLYN REALTY Co., a corpora-
tion, 

Prosecutor, 

v. 
ZONING BOARD OF ADJUSTMENT OF 

THE TOWN ·OF WEST OnANGE, in 
the County of Essex; NORMAN 
L .. BRUNDAGE, Secretary of said . 
Board, and the TowN OF WEST 
9RANGE, in the County of Essex, 

R·espondents. 

On CertiorarL 
Notice. 

To the Zoning Board of Adjustment of the Town 
of West Orange, in the County of Essex; Nor-
man L ,. Brundage, Secretary of said Board; 
and the Town of West Orange, in the C,ounty 
of Essex: 

TAKE Norr1cE that on Saturday, the T1wenty-
third day of Ap ,ril, 19'27, at ten o'clock in the 
forenoon or as ·soon thereafter as counsel can lbe 
heard, we shall apply to the New Jersey Supreme 
Court, on the ·attached petition and affidavit, for 
a writ of certiorari to review the proceedings of 
the above named respondent refusing to grant to 
the prosecutor a permit to erect a row of seven 
retail stores on the S,outl1west corner of Gregory 
avenue and Orange Heights avenue, West Orange, 
New Jersey. 

HOWE & DAVIS, 
Attorneys for Prosecutor. 
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Petition. 

NE.W JE .RSEY SUPRE .ME COURT. 

To the Honorable William s.. Gummere, Chief 
Justice of the New Jersey S11preme Court: 

The petition of Marlyn Realty Co., a corpora-
tion, of the City of E1ast Orange, in the County 
of Essex and State of New Jersey, respectfully 
sl1ows: 

1. Petitioner is the owner in fee simple of a 
certain tract of land and premises in the T'own 
of West Orange, in the County of Essex and State 
of New Jersey, and bounded and described as 
follows: 

BEGINNING at a point farmed by the intersection 
of the Northwesterly side of Gregory avenue and 
the Southwesterly side of Orange Heights avenue; 
and running thence (1) along said Gregory avenue 
one hundred two and fortv-one hundredths feet; .., 

thence (2) in a Northwesterly direction along the 
line of property, owned or formerly owned by 
Joseph Zanek one hundred feet; thence (3) North-
easterly parallel with Gregory avenue, one hundred 
two and forty-one hundredths feet to the S,outh-
westerly line of Orange I-Ieights avenue; thence 
(4) along said Southwesterly line _of Orange 
Heights avenue, one hundred feet to the point or 
place of BEGINNING. Being and intended to be part 
of L.ot No. 1, Section No. 47, Plate No. 5, on the 
T1ax Map of the T'ownship of West Orange. 

2. Petitioner was and is desirous of erecting 
upon said premises a one-story building contain-
ing seven retail stores, the said building to have 
a frontage on Gregory avenue of one h11ndred 
one feet and a frontage on Orange Heights avenue 

10 
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Petition. 

of forty-four feet, and is to be built to a height 
off ourteen feet and to cost approximately Twenty-
one Thousand Dollars ($21,00;0). 

30 On the 15th day of June, 19126, petitioner 
applied to Frederick J. Wolf, Building Inspector 
of the Town of West Orange, for a permit for 
the erection of said row of retail stores, by ap-
plication in writing duly submitted to said Build-
ing Inspector, accompanied by plans and speci-
fications in duplicate as provided by the Building 
Code of the Town of West Orang:e, and also tend-
ered and left with the said Inspector of Buildings 
the legal fees fixed by said Building Code. 

4. After retaining said application, plans and 
specifications and fees for a period of time, the 
said Building Inspector notified petitioner that he 
would not issue the said permit, giving as his rea-
son therefor that an ordinance entitled, "An ordi-
nance regulating and restricting the volun1e height 
and area of buildings hereafter erected, and reg11-
lating and determini11g the minimum area of yards 
and other spaces, and regulating and restricting 
the location of trades and industries and the loca-
tions of buildings designed for specified use and 
esta !blishing the boundaries of districts for the said 
purpose," adopted October 20, 19-21, and the vari-
ous ordinances amendatory and supplementar·y 
thereto, for bids the erection of the b11ilding upon 
the premises owned by petitioner. 

5. F'ollowing the refusal on the part of the 
Building Inspector of the Town of West Orange, 
petitioner made due application a11d appeal from 

I 

the decision of the said Building Inspector to 
the Zoning Board of Adjustment of the T 1own of 
West Orange and the said appeal came to a hear-

I 
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Petition. 

ing before the said Board of Adjustment after due 
notice to all interested parties in accordance with 
the rules and regulations made by said Zoning 
Board of Adjustment, on the 21st day of April, 
19:27. 

6. At the said hearing objections were made 
by residents and property owners in the neigh-
borhood against the erection of said proposed 
row of retail stores, but no reasons were offered 
by said objectors that would tend to sl1ow that 
the said building was detrimental to the public 
health, safety or welfare. 

7. After dt1ly hearing the said .matter, the said 
Zoning Board of Adjustment refused to grant to 
petitioner the said b,uilding permit. 

8. Petitioner is desirous that a writ of certiorari 
may issue to review the proceedings of th~ said 
Zoning Board of Adjustment of West Orange and 
there£ ore pra~ys that a writ of certiorari may issue 
out of and under the seal of this Honorable Court 
directing the said Zoning Board of Adjustment of' 
the T 1own of West Orange, in the C,ounty of Essex, 
and Norman L. Brundage, Secretary of said Board, 
and the T 1own of West Orange, of the C,ounty of 
Essex, to certify and send under their seal, to the 
justices of the Supreme Court of Judicature at 
Trenton, on the day of 
next, said order or determination made on the 
21st day of April, 1927, in the matter of the peti-
tioner's appeal. · 

HOWE & DAVIS, 

Attorneys for Petitioner. 

10 
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Affidavit . 

State of New Jersey,[ 
County of Essex, ) ss.: 

MAX MARGOLIS, of full ag:e, being duly sworn 
according to law, on his oath deposes and says: 

1. I am P·resident of the Marlyn Realty Com-
pany, the petitioner mentioned in the foregoing 
petition, and the owner in fee si,mple of the prern-
ises described in paragraph 1 of the foregoing 

• 
petition. 

2. I desire to erect upon the said premises a 
one-story building containing seven retail stores, 
the said building to have a frontage on Gregory 
Avenue of one hundred one feet a11d a frontage 
on Orange Heights A venue of forty-four feet, and 
is to be built to a height of fourteen feet and to 
cost approximately T'we~ty-one T'housand Dollars 
($121,000.00). 

3. On June 15·th, 19126, lVIarlyn Realty Company 
applied to Frederick J. Wolf, Building Inspector 
of the Town of West Orange, for a permit for tl1e 
erection of the said row of retail stores, by an 
application in writing duly submitted to said 
Building Inspector, accompanied by plans and 
specifications, in duplicate, as provided by tl1e 
Building C,ode of the Town of West Orange, and 
also tendered and left witl1 the said Inspector of 
Buildings the legal fees fixed by said Building 
Code. 

4~ After retaining said application, plans and 
specifications for a period of time, the said Build-
ing Inspector notified Marlyn Realty C.ompany that 
he would not issue the said permit, giving as his 
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Affi :davit. 

reason therefor that an ordinance entitled, "An 
ordinance regulating and restricting the volume, 

-height and area of h·uildings hereafter erected, 
and regulating and determining the minimum 
are -a of yards and other spaces and regulating and 
restricting the location of trades and industries 
and th~ locations of buildings designed for speci-
fied use and establishing the boundaries of dis-
tricts for the said purpose,'' adopted October 20, 
1921, and various ordinances amendatory and 
supplementary thereto, forbids tl1e erection of the 
building upon the pren1ises owned by Marlyn 
Realty C,ompany. 

5. Following such refusal on the part of the 
Building Inspector of the Town of West Orange, 
Marlyn Realty Company made due application 
and appeal from the decision of the said Build-
ing Inspector to the Zoning Board of .Adjustment 
of the Town of West 0Tange and the said appeal 
came to a hearing before the said Zoning Board 
of Adjustment after due notice to all interested 
parties in accordance with the rules and regula-
tions made by said Zoning Board of Adjustment, 
on the 21st day of April, 1927. 

6. At the said hearing objections were made 
by residents and . property owners in the neigh.; 
borhood against the erection of said proposed row 
of retail stores, but no reasons were off'ered by . 
said objectors that would tend to show that the 
said building was detrimental to the public health, 
safety or welfare. 

7. After duly hearing the said matter, the said 
Board of Adjustment refused to grant the Marlyn 
Realty Company the said building permit. 

10 
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Writ of Certiorari. 

8. Marlyn Realty C.ompany desires that a writ 
of certiorari may issue to review the proceedings 
of the said Zoning Board of Adjustment of West 

· Orange and therefore prays that a writ of cer-
tiorari may issue out of and under the seal of this 

10 Honorable Court directing the said Board of Ad-
justment of the T'own of West Orange, in the 
C,ounty of Essex, and Nor .man L,. Brundage, S•ecre-
tary of said Board, and the T'own of West Orange, 
of the County of Essex, to certify and send under 
their seal, to the Justices of the Supreme C,ourt of 
Judicature at T·renton. 

20 

30 

MAX MARGOLJS. 

Subscribed a~d sworn to this 22nd l 
day of April, 192:7, before me. 5 

T1HOMAS A. DAVIS, JR., 
A Notary P·ublic 

of New Jersey. 

Service of a copy of the within is hereby ac-
knowledged this 23rd day of April, 1927. 

ALFRED J. GROSSO, 

Attorney for Respondents. 

'Ufrit of Certiorari. 

The State of New Jersey to the Zoning 
Board of .Adjustment of the T1own of 

(L. s.) West Orange, in the C,ou .nty of Essex, 
and Norman L .. Brundage, Secretary of 
said Board, GREETIN·G: 

We being willing, for certain reasons, to be cer-
tified of the order or determination of the Zoning 

40 Board of Adjustment of the Town of West Orange, 

-
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Writ of Certiorari. 

in tl1e County of Essex, made on the 21st day of 
April, 19'27, in matter of the appeal of Marlyn 
Realty Company from the decision of the Inspec-
tor of Buildings of the Jfown of West Orange 
denying an application for a permit to erect a one-
story building containing seven retail stores, on 
premises located on the southwest corner of Greg-
ory avenue and Orange Heights avenue, in the 
Town of West _Orange; we do command you that 
you certify and send under your seal to our 
Justices of our Supre;me Court of Judicature, at 
Trenton, on the third day of May next, said order 
or determination made on the 21st day of April, 
1927, in the matter of the appeal of Marlyn Realty 
C.ompany from the decision of tl1e Inspector of 
Buildings of the T1own of West Orange denying 
an application for a permit to erect a row of 
seven retail stores, on premises located at the 
southwest corner of Gregory avenue and Orange 
Heights avenue, in the T1own of West Orange, and 
all proceedings in said matter, together with all 
papers and things touching . and . concerning tl1e 
same as fully and completely as they remain be-
fore you, together with this writ, that we may 
cause to be done thereupon what of right and 
justice and according to the laws of the State of 
New Jersey ought to be done. 

WITNESS, WILLIAM S. GuMMEREi, Esquire, Chief 
Justice of our Supreme C.ourt, at Newark, this 
23rd day of April, 1927. 

HOWE & DAVIS, 
Attorneys. 

Eow ARD J. l{ELLEHER, 
Clerk. 

10 
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App 1lication to Zoning Board. 

Consent is hereby given to tl1e allowance of tl1e 
foregoing writ of certiorari. 

ALFRED J. GROSSO, 

Attorney for Respondents. 

1 O Allocation. 

20 

30 

40 

WM. S. GuMMERE, 

c .. J. 

S,ervice of a copy of the within is hereby ac-
knowledged this 25th day of April, 19-27. 

ALFRED J. GROSSO, 

Attorney of Defendants. 

Application to Zoning Board. 

To the Zoning Board of Adjustment of the Town 
of West Orange: 

Gentlemen: 

The undersigned, Marlyn Realty Company, is 
the owner of premises on the corner of Gregory 
avenue and Orange Heights avenue, in the Town 
of West Orange, S1tate of New Jersey. It has ap-
plied to the Building Inspector of West Orange for 
a permit to erect seven retail stores on said prem-
ises. The said permit was refused on the ground 
that the zoning ordinances of the Town of West 
Orange do -not permit the erection of retail stores 
on said premises. 

The undersigned, therefore, respectfully applies 
to your Honorable body for a modification or 
change of the said ' zoning ordinance or from the -
restriction so as to permit it to erect the retail 
stores above referred to on the said pr,emises, and 
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Max Margolis, direct. 

for that purpose asks that a time and place may be 
set so that a hearing may be given to it. 

Very respectfully yours, 

MARLYN REALTY Co., 
Max Margolis, Pres. 1 O 

MARLYN REALTY COMPANY, 
Prosecutor, 

v. 

( WEST ORANGE ZONING BOARD OF 
ADJUSTMENT, et al., 

Resp ·ondents. 

Transcript of testimony of witnesses, taken in 
tl1e ab -ave-entitled cause, before William E. Daven~ 
port, a Supreme ·Court Examiner of New Jersey, 
at the C-ouncil Chambers, Town of West Orange, 
New Jersey, on Thursday, April 21, 1927, at eight 
o'clock P. M. 

APPEARANCES: 

20 

EuwARD 1L. DAVIS, Esq., for prosecutor; 80 
Messrs. FRANCIS J. BYRNE, Chairman; 
p ·REDERICK J. WOLF, NORMAN L. BRUNDAGE 
and BENJAMIN P. LAIDLAW, Members of 
West Orange Zoning Board of Adjust-
ment. 

MAX MARGOLIS, produced as a witness on be-
l1alf of prosecutor, testified as follows: 

Direct examination by Mr. D'avis: 
Q. Mr. Margolis, are you connected with the 

Marlyn Realty Company? A. Yes. 
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Max Margolis, direct. 

Q. In what capacity? A. President. 
Q. Is th·at company the owner of a tract of land 

at the sot1thwest corner of Gregory Avenue and 
Orange Heights Avenue, West Orange, N. J.? A. 
Yes, sir . 
., Q. What is the frontage on Gregory Avenue? A. 
102 feet. 

Q. And on Orange Heights Avenue? A. 100 feet. 
Q. Does the company desire to erect a building 

on that land? A. Yes, sir. 
Q. What sort of a building? A. Stores. 
Q. How many stores? A. Seven. 
Q. To front on what street A. Gregory Avenue. 
Q. Is the building to be one story in height or 

more? A. One story. 
Q. What is to be the character of those .stores? 

What kind of stores are you putting up? A. Do 
you mean the size or the appearance of it? We 
drew plans for that particular b 1uilding over a 
year ago of the character confined to a neighbor-
hood of that kind. S.ort of English style. 

Q. Is there anything about the character of these . 
I 

stores that would be in any way to your knowl-
edge detrimental to the morals of the commt1nity? 
A. No, sir. 

Q. Is there anything detrimental to the health 
of the community? A. No, sir. 

Q. Or to the general welfare of the community? 
A. No, sir. 

Q. Are they to be erected in accordance with all 
sanitary building laws in force in the Town of 
West Orange? A. Yes, sir. 
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Hobart A. Walker, direct. 

HOBART A. WAL .KE.R, produced as a witness 
on behalf of prosecutor, testified as follows: 

Di~ect examination by Mr. Davis: 
Q. What is your business, Mr. Walker? . A. 

Architect. · 10 
Q. How long have you been engaged in that 

business? A. About thirty-five years. 
Q. Where? A. New York and Orange. 
Q. Did you prepare the plans for the stores 

which the Marlyn Realty Co. desire to erect at the 
southwest corner of Gregory Avenue and Orange 
Heights A venue? A. I did. 

Q. What is to be the character of those stores? 
A. The idea was to keep away from a purely com-
mercial character of stores and to make them · as 20 
attractive as possible in a residential neighbor-
hood. 

Q. Are they to be just the ordinary brick front 
stores you see on so many streets nowadays? .A. 
No, a combination of brick, stucco and timber 
work, with slate roofs. 

Q. So far as you know, are these stores to be 
constructed in accordance with the Building Code 

_,. 

of the Town of West Orange and according to the 
sanitary laws of that town? A. Yes, in every way. 

Q. Is there anything about the erection, construc-
tion or existence of these stores that would be in 
any way detrimental to the public health? A. No. 

Q. Would they be in any way detrimental to the 
public morals? A. No. 

Q. Would they be in any way detrimental to the 
public safety? A. No. 

Q. Would they be detrimental to the public in 
any way you know of? A. I don't think so. 

30 

40 
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Hobart A. Walker, cross. 

Cross examination by Mr. Wolf: 

Q. How far b,ack from the street do you intend 
to locate these stores? A. As near as I can re-
member, they were to be on the building line. 

Q. On the property line? A. I made those plans 
about a year ago and I haven't looked at them 
since, and I don't remember exactly. I think we 
were to come right up to the property line. The 
lots are 100 .feet deep. I have forgotten how deep 
the stores are to be. 
, Q. In other words, you intended to build up the 
whole frontage on Gregory Avenue? A. T'hat is 
the idea; taking the entire frontage on Gregory 
Avenue. 

Mr. Davis: My client authorizes me to 
say to the Board it was planned to build 
right up to the line, but if a permit is issued, 
the ·b-uilding will be set back five feet or so. 
We would agree to that. 

By Mr. B'rundag 'e: 

· Q. How does the appearance of these stores dif-
fer from the ordinary stores? You say it is differ-
ent. A. Well, if the plans are here, you can see 
at a glance. 

Qe Have you the plans here? A. I am sorry the 
plans are not here. I think the plans are on file. -
The building is partly brick. Of course, the only 
brick are the piers in between the stores them-
selves, and naturally, the store fronts wo11ld be 
entirely in glass. The gables would be of stucco 
and half timber work and sloping roofs. T 1he high-
est point is not more than sixteen feet in height 
or something like that. 
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Hobart A. Walker, cross. 

Mr. Brundage: The plans should 1be here 
for inspection by the Board. They have 
never seen them. The probability is, they 
are in your office. 

Mr. Davis: No, I haven't them. · 
Mr. Brundage: Have the plans been filed? 
Mr. Davis: Yes. They have been re-

turned. 
Mr. Brundage: The plans have been re-

turned, have they? 
Mr. Davis: I must have them down in my 

office, if returned. 
Mr. Brundage: It was something over a 

year ago those plans ,vere presented. 
Mr. Davis: No, I think they were pre- · 

sented some time last summer. 
Mr. Brundage: I was wondering if you 

could get those plans here tonight. 
,Mr. Margolis: I think we can get them 

tonight. I will telephone and see if I can 
get a set of plans here tonight. 

Mr.1 Davis: I will offer the plans in evi-
dence. 

(Plans received in evidence and marked · 
Exhibit P-1.) 

Mr. Brundage: Have you any other wit-
nesses? 

Mr. Davis: No, that is all. 
Mr. Brundage: Is there any citizen that 

cares to be heard? 

1,0 

2,0 

40 
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Edwiard F. Klenke, direct. 

EDWARD F. KL ,E,NKE: I reside at 444 Gregory 
Avenue, West Omnge, N. J. I am the owner of 
a.piece of property on the corner of Orange Heights 
and Gregory Aven11es. A minute ago Mr. Walker 
testified he did not ,believe that the erection of 
these stores would in any way hurt business. Per-
haps · he is right. Last winter I lost the sale of 
my house twice, dt1e to the fact it had been 
rumored that stores were to be built on this plot 
or lot in question. I think that on its face shows 
sufficiently it would damage the owners of prop-
erty in that neighborhood. Furthermore, I want to 
ask for a point of information. If a building line 
has been established on a street, is it not required 
of another builder putting a ,b,uilding on the same 
street to meet that building line? 
· Mr. Brundage: I thinl{ that is the rule. 

Mr. Klenke: A building line has been estab-
lished further back than five feet on Gregory Ave-. 
nue on that particular side of the street. If that 
rule is in effect, I for one do not see how this per-
mit for a building can possibly be granted. It is 
tl1e intention of this builder · to build on the build-
ing line or he might possibly go back five feet. ·We 
have quite a representation here this evening of 
people living pretty close to this very same prop-
erty. I think a great many of them, either by 
actual experience or from their general knowledge 
as to w.hat such things have done in their locality, 
agree it will immediately decrease property values 
of their individual properties in that section if 
these buildings are permitted to be built on Greg-
ory A venue. I for one do not think we have any 
need for stores in that neighborhood. I will grant 
the building is to be very picturesque, as far as 
architecture, but in a purely residential section, is 
that going .t_o do the neighboring property owners 
any good? 
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Edw ,a'rd F. Klenke, cross-. 

Cross examin iation by Mr. Diavis: 
Q. You say the building line has been estab-

lished. A. I asked that -question, whether or not, 
if a building line has been established on the 
street, whether that did not require anybody put-
ting · up buildings on any of the vacant plots on 
that same street, to set back to that same building 
line. 

· Q. You don't know of any ordinance existing 
which requires a builder to set back from the 
building line? A. I don't know what it is in West 
Orange and that is the reason I asked the question. 
I do know if a deed restriction says a building : 
must set back thirty feet, that if buildings already 
built on that street do set back thirty feet and you 
disregard the deed when it calls for thirty feet, 
you will have to go back to the building line es-
tablished on that street. I am not familiar with 
the ordinance or ruling in West Orange, therefore 
I asked that question. 

Q. Do you know whether the erection of these 
buildings would be a menace to the public morals 
of those residing on Gregory A venue or the sur-
rounding neighborhood? A. I think · that would 
altogether depend upon what sort of tenants would 
occupy those buildings: 

Q. You think the mere existence of those build-
ings would be a menace to the public morals, re-
gardless of their occupancy? A. I can't say that 
I do. 

Q. Do you think they would be against the pub-
lic health in any way? A. I don't believe they 
would. 

Q. Or against the public safety? A. I don't be-
lieve they would. 
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Q. You think they are undesirable because peo-
ple in that neighborhood don't care to have stores 
in a residential district? A. I think so. 

Mr. Brundage: Is there any other citizen 
that cares to be heard? 

LE .WIS M. GRAHAM: I reside at 484 Gregory 
A ven ·ue, West Orange. Since the question of pub-
lic safety, public morals and public welfare have 
been brought up, perhaps the question of public 
welfare is where we can give more thought than 
anything else, because it covers a broader field. 
Progress, of course, is bound to come as the popu-
lation increases in any district. But as to public 
welfare, my thought is that stores should be con-
centrated in shopping centers, where one in mak-
ing purchases can find a large variety of stores, 
where competition exists and prevents high prices. 
·such would serve the public welfare best. On 
-Gregory A venue near Orange Heights A venue such 
a shopping center cannot exist for a long period 
of time. There is not sufficient vacant land at the 
present time to establish such a shopping center 
and the dwellings there-at least most of them-
are very new. T'herefore, it would be a long term 
of years before the land values would increase 
and the building value, through depreciation, de-
crease, until it would warrant tearing down exist- , 
ing residences to build different houses. 

If these stores are erected it will be for at least 
twenty years this section will neither be a first-
class residential section nor a business section, 
because there is not sufficient land available to 
build a business section without tearing down 
present residences. 
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Now, the question again of public welfare comes 
in. ·T·hese few stores would add, of course, a cer-
tain amount of ratabl~s for taxation, but there 
would be depreciation in the value of residential 
property along Gregory A venue and the side 
streets would decrease in ratable values, so . that 
the total taxation for at least twenty years would 
be reduced. 

Why not wait for twenty years, or until the resi-
dences have served their useful life and the land 
values have increased to the point where it would 
warrant tearing down existing buildings to erect 
commercial buildings? 

Mr. Davis: No questions. 

10 

,Mr. Brundage: Are there any other citi- .20 
zens that care to be heard? 

HAROL .D A. TRABOLD: I want to call particu-
lar attention to the legal aspect of the case, in so 
far as it concerns public safety, which to me is 
the only legal criterion upon which the Board can 
decide this question. 

It has been repeatedly decided that stores are 
not a menace to the public health I or mqrals by 
their existence as stores. T;here is a question 
about the class of tenants you put in there that 
might be a menace to the public morals, but that 
is an assumption we are not justified in taking 
now. 

As I understand it, there is an approximate 
frontage on _Gregory Avenue of 100 feet on which 
this company proposes to put up seven stores. 
That, of course, is an average of slightly over fif-
teen feet wide to each store, not allowing any de-
duction for intervening walls or anything of that 
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nature. Of course, a store of that size is not a 
large store. It is a store suitable for a small re-
tail business, such as a grocery store, butcher 
store, drug $tore, perhaps, or things of that nature 
-small local retail stores. 

What I would particularly like to call the 
Board's attention to is the fact that such a body 
of stores there would undoubtedly greatly increase 
the traffic hazard. That is all right for the grown-
ups. This company owns 100 feet, approximately, 
on the corner. Immediately south of the land 
owned by this company is the property of Mr. 
Zednik, having a frontage of seventy-five feet, I 
should say. I do not want to be bound exactly to 
that number of feet, but I would say about sev-
enty-five feet. Immediately south of this holding 
is the Gregory Avenue school house with a school 
building on it, which extends from that point all 
the way south to Walker Road. It is only two or 
three years since there was an addition made to 
t}:le Gregory A venue School because of congested 
conditions there, and as it now stands, are only 
part-time classes, and a number of children who 
go to the Gregory Avenue School only attend part 
time, and the proposition is now before the Board 
of E.ducation, I believe, of building an addition, 
or at least have even gone so far as to have plans 
prepared or put into definite shape, or at least dis-
cussed it, and there is not any question but that 
within a couple of years the northernmost part 
of that land up to Mr. Zednik's property will be 
required for school purposes. Consequently, if 
you grant this application for stores on Gregory 
Avenue you are facing a heavy burden of traffic 
which is bound to congregate in a commercial sec-
tion-a section where there is at present continu-
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ous automobile traffic-immediately or in juxta-
position to the school. Gregory Avenue School is 
a grade school, not an advanced school, but the 
lower grades from kindergarten up until, I think, 
about the fifth grade or thereabouts, where all the 
pupils are small pupils. By granting this sort of :IO 
application you will be placing these children in 
danger of their life and limb continually from 
traffic. Gregory A venue is a county road all the 
way across to South Orange Avenue, as you k.now, 
and traffic is heavy at any time. 

I think on the grou .nd of public safety this Board 
would be legally as well as morally justified in 
refusing thi~ permit. 

Mr. Brundage: Is that lot north of the 
school used as a playground for the school 
children? 

Mr. Trabold: Yes. 
Mr. Brundage: Gregory A venue School 

is attended by children of what age? _ 
Mr. Trabold: Anywhere from six to 

twelve. I do not think any child attending 
the school is over twelve years of age. 

Mr. Brundage: Is there a fence on the 
easterly side? 

Mr. Trabold: · That is along the Gregory 
A venue sidewalk? 

Mr. Brundage: . Yes. 
Mr. T'rabold: No; there is absolutely no 

fence along that lot. 
Mr. Brundage: Is there any police pro-

tection afforded during the day? 
Mr. Trabold: At the time of the · opening 

of the school in the morning I know there 
is an officer on the corner of Gregory A venue 
and Walker Road. 

20 
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Mr. Brundage: Approximately, what is 
the length of that school lot? . 

Mr. Trabold: 350 feet to 400 feet, possi-
bly more. I think that is a conservative 
guess. 

Mr. Brundage: That is approximately 
seventy-five feet from the location of the 
proposed stores? 

Mr. Trabold: Yes, seventy-five feet south 
of the southernmost line of the proposed 
store lots. 

Mr. Brundage: How about traffic on 
Orange Heights Avenue? Is there any traffic 
to speak of? 

Mr. Trabold: Little or none. It is a very 
steep hill and there is no through traffic, 
because traffic which comes up Orange 
Heights Avenue mostly turns either north 
or south on Gregory A venue. Orange 
Heights Avenue is an improved road to 
Gregory A venue, and then west of Gregory 
there is a jog which begins about fifty feet 
south of the opening on the easterly side of 
Gregory Avenue. It is not straight through. 
They go around a jog and then up. 

Mr. Brundage: How about Saturdays? 
Is that lot used Saturdays by the children? 

Mr. Trabold : Yes, by all children in the 
neighborhood of the school and some that 
do not go to school. 

Mr. Brundage: Is there a playground in 
the vicinity? 

Mr. Trabold: None whatever. There was 
a proposition to establish one on the Austin 
tract, but it fell through. There is no ·public 
playground nearer to them than at the fire-
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house on Valley Road and Cameron .Field, 
South Orange. 

Mr. Brundage: On which corner is it they 
propose to build the stores? 

Mr. Trabold: On the southwest corner, 
as I understand the application. . 10 

Mr. Brundage: That is on the same side 
of Gregory A venue as the school? 

Mr. Trabold: Yes. 

By Mr:. Brundag 'e: 
Q. How wide is Gregory A venue at that point? 

A. Possibly fifty feet, not over that. It is not a 
particularly wide road or a narrow one. It is im-
proved the full width. 

Mr. Brundage: Are there sidewalks? 
Mr. T'rabold: In front of the school. 

There is a sidewalk in front of Mr. Zednik's 
house or the proposed site. There are side-
walks on the east side of Gregory A venue 
the full length. 

Cross examination by Mr. Davis: 
Q. You are a lawyer, Mr. Trabold? A. Yes. 
Q. Are you familiar with the decisions of the 

Supreme Court and the C.ourt of Errors and Ap-
peals that hold that the situation of traffic haz,ards 
is not sufficient reason for not granting a permit? 
A. No, I am not. As I recollect it, they have held 
that the Boards are justified in police powers to 
deny any application which would react against 
that public safety, regardless of what the condi-
tion may be, which reacts against the public safety. 
That, I understand, is the rule. 

Q. Are you familiar with the case of Ingersoll 
v. the Village of South Orange? A. Generally fa-
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miliar. That is the case of the Village's inability 
to cope with the fire hazard. 

Q. Are you familiar with the case of Eaton u. 
the Village of South Orange, in which the traffic 

I 

hazard of automobiles approaching one another 
on two intersecting busy streets was discussed? A. 
No, I don't recollect having read that particular 
decision. 

Q. As I understand it, your objection is not the 
mere existence of these stores would be dangerous, 
but that the traffic attracted by the occupancy of 
those stores would be heavy. Is that correct? A. 
Yes; I don't think the stores of themselves or the 
occupants of the stores would have any effect what-
ever on the question of public safety. 

Q. It is the manner in which they might be oc-
cupied which would draw traffic ,in front of them? 
'· 

A. Surely. I say the size of these stores would in-
dicate, possibly, the occupancy of · small retail 
stores. 

Q. Assuming there was increased traffic, in what 
way is that dangerous? A. No more dangerous 
than any other traffic. 

Q. How is any traffic dangerous if the drivers 
of various vehicles are themselves careful? A. 
If they are. That's the whole story, and the fact 
there are ~mall children there who are incapable 
of using their ability to get out of the way of cars. 

Q. Then, I understand you to argue that the 
owners or occupants · of these stores are to suffer 
because drivers passing by may not be careful? 
A. I don't say that. I say the very establishment 
of those stores p:r:edicates a condition which will 
inure to the damage of children using that partic-
ular property in that vicinity, because it will be 
dangerous traffic. , That is my argument. 
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Q. If the drivers of vehicles in that traffic are 
careless, is that it? A. That is true anywhere. 

Q. If the drivers are careful there will not be 
any danger? A. T'hat is true. But I also call at-
tention to the fact that there isn't any doubt, if 
these be small retail stores, it will not only draw 10 
traffic by persons going to these stores for the pur-
pose of making purchases, and the traffic drivers 
might be careful, but whoever heard of a careful 
truck driver? 

By Mr. Brurz,dage: 

Q. You would say, even though traffic drivers 
were careful, there still might be some danger to 
children of kindergarten age? A. Oh, yes. They 
are all small children in this school. 20 

Q. Approximately how many children go to that 
school? A. I don't know. I know it is overcrowd-
ed and it is a good-sized school. 

·Q. You say Gregory Avenue is a county road? 
A. Yes. 

Q. And it connects with two other county roads? 
A. It starts at Mt. Pleasant Avenue and continues 
all the way over to South Orange Avenue. 

Mr. Brundage: Is there any other citizen 30 
who cares to be heard? 

MR. EDWARD F. KL.E,NKE: Might I have one 
tnore word? It occurred to me when Mr. Trabold 
was speaking on this question of safety, how that 
might injure the lives of these children to a greater 
extent than at the present time. Everyone knows 
when an automobile drives up to a store for the 
occupant or occupants to make a purchase, the 40 
car naturally must be parked in front of that par..; 

.J 
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ticular store. Gregory A venue is none too wide 
at that particular point at the present time, and 
two cars coming in an opposite direction would 
result in almost an impossibility for the two cars 
to pass at that particular point where another car 

10 was parked at the curb. The f ac·t that cars would 
be parked at the curb in front of the stores would 
add to the danger at that point, especially to small 
children. 

20 
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Mr. Brundage: Is there any ·other citizen 
who cares to be heard? 

WILLIAM HE ,CHT: I reside at 49'0 Gregory 
Avenue. As you know, it is to the benefit of every 
community to have business concentrated, and 
right here in our own West Orange we have nt1-
merous stores right on Valley Road, which is but 
one or two blocks away from Gregory A venue and 
which has been a commercialized resort. T'here 
have been a number of buildings put up. Some 
have not been successful in having the proper ten-
ancy. However, I believe a great many still go 
down to shop in that vicinity. Right on Valley 
Road is a business atmosphere, and speculation is 
gone to the extent of being overdone. To my 
knowledge-although I do not know exactly the 
number of stores that are vacant there-I dare say 
there is every bit of ten to twelve stores right in 
that vicinity within a radius of three blocks which 
are vacant at present You know, gentlemen, va-
cancies do not do property nearby any good, and 
when a property owner does not make money on 
that particular building or investment, it does not 
do the town any good. We have got to have co-
operation with the town and the owner of the 

• 
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building, and the owner to have the proper ten-
ancy. 

These prospective buildings-with due respect 
to Mr. Walker, the architect who tried to outline 
the fine points; including construction-after all 
are commercial business places. I do not believe 
the location can command a high rent from these 
stores, and when a store cannot command a cer-
tain rental they do not draw the proper type of 
tenant desirable to this section. We have several 
vacancies at the present time on Valley Road. 
There might be some excuse if this town felt all 
those stores would be well occupied and filled up 
and there was need for further room to expand, 
but that progress does not exist just now. 

I don't know whether I am exactly in order or 
not. I walked into this place and my eye hap-
pened to catch that sign (indicating) "Boost West 
Orange." A very good motto. Build up your honi.e 
town. We have tried to do it as taxpayers, with 
a very respectful residential section up on the hill, 
where these gentlemen to my knowledge are ab-
solt1tely nothing and have no interest excepting 
the putting up of these stores with a speculative 
object in mind. T'hey don't want to give us com-
m11nity people any consideration. We have built 
up your town; we have bought our respective 
homes to live in and take care of our children, 
and instead of holding up the moral point of ou.r 
homes, right on top of us we have stores that do 
not do us any credit. Property is boun .d to de-
preciate as two gentlemen before me previously 
pointed 011t. Within one or two blocks of the 
proposed stores I 1b,elieve we represent half a mil-
lion dollars worth of property, conservatively 
speaking, against an investment of $30,000 to 
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$'35,000, possibly $50,000. I want your Board to 
take this into consideration. 

Mr. Davis has mentioned some cases recently 
decided. I am not a lawyer and I am not a theorist 
on those topics. I am a real estate broker, and 

· to my object in business is to promote real estate 
matters. I have made one vow since I entered 
this business, that if I cannot promote a legiti-
mate one I will keep my hands off. 
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If you gentlemen care to take these numerous 
property owners into consideration, I am quite 
sure you will turn this proposition down flat. If 
you decide otherwise, and we must all travel to 
the Supreme ·Court, we will happily do so alone or 
collectively with Mr. Davis. 

Cross examination by Mr. D·avis: 
Q. I understand then, so far as your observa-

tion is concerned, there is no partict1lar traffic 
danger down on Valley Road? A. Down on Valley 
Road? 

Q. Yes. You mentioned a lot of idle stores on 
Valley Road? A. Yes. 

Q. There is no particular traffic danger exist-
ing there because of the erection of those stores, 
is there? A. Why, there is traffic danger there as 
well as in other localities_.what you term as 
traffic. T'here is a traffic hazard to a certain ex-
tent on account of more people being attracted to 
those stores. 

Q. Those stores are occupied, are they not? A. 
Some are and some are not. 

Q. Is there an increased traffic hazard by reason 
of the occupancy of those stores? A. I believe 
there is. Yes, indeed. 
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Q. To a great extent? A. If you .want it in per-
centage terms, I would say possibly 510% more. 

Q. Have you heard of anyibody being hurt down 
there as a result of that traffic hazard? · A. I didn't 
fallow the question up as close as that in order 
to answer you. 

Q. Have you heard of anybody being hurt on 
Valley Road? A. I am sorry I cannot answer you 
th~ way you put it to me. 

Q. You can answer. If you heard of anyone 
being hurt _ you can say yes. If not, you can say 
no. I didn~t ask you whether anybody had been 
hurt. I asked you if you ever heard of anybody 
being hurt. A. I de~ire to prepare myself. 

Q. Answer the question yes or no. A. I do11't 
know. 

Mr. Brundage: Is there any other citizen 
that cares to be heard? 

MRS. WILLIAM C~ ME,YERS: .I reside at 486 
Gregory A venue, West Orange. One question 
which the Board asked was as to the num 1ber of 
children attending the Gregory A venue School at 
the present time. It has been stated we are dis-
cussing the possibility in the very near future of 
providing for perhaps over one thousand children . 
eventually at that particular school. . 

At the present time there are no sidewalks on 
the west side of Gregory A venue, and it · seems 
every child coming from the direction of Orange 
Heights A ven11e has to . cross the street. Already 

·there has been one child killed on Gregory Avenue, 
d11e to trailic. I cannot q11ite agree with the S,u-
preme Court it is not a menace to the health . . Of 
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course, these kind of stores being erected does 
not mean anything u11less the stores are occupied. 
They bring rats.. If you want to go to the very 
extreme you might say that rats bring bubonic 
plague. 

10 Another question Judge Davis asked: Has any-
one heard of a child being injured on Valley Road, 
due to traffic? A child was very badly injured 
on Valley Road, due to traffic. The child was hurt 
by an automobile. Then · again I think stores dis-
card their boxes and barrels to the hack, and the 
fire haz ,ard is increased. 

I do not think there is any more to be said 
about the decrease in the valuation of property. 
For the safety of the children I certainly think the 

20 Board would do well to reduce this risk by voting 
against the erection of these stores. 

40 

By Mr. Brundage: 

Q. Mrs. Meyers, how long have you lived on 
Gregory Avenue? A. Over four years .. 

Q. How many children are going to that school? 
A. Over 300. 

Q. And some are going part time? A. Some 
are going only part time. In the very near f11ture 
there no doubt will be an addition to the school. 

Q·. Fron1 what direction do the greater n1ajority 
of these children come from, east or west?' A. 
Pretty evenly divided. As far as police protection, 
there is only one policeman, and he stands down 
at the corner of Walker Road and Gregory Ave-
nue, and all the children coming from the oppo-
site direction do not pass there. There is no police 
protection for the children towards Orange Heights 
Avenue~ 



Mrs. William C. Meyers, cross. 

Q. T'his school and playground tract covers a 
frontage of about how many feet, would you say? 
A. I should say a:bout 3,5,0 to 400 feet. 

Q. Along which there is no side,valk? A. T1here 
is a sidewalk in front of the school, but there is 
no sidewalk in front of the property owned by 10 
Mr. Zednik or the property on which these pro-
posed stores are to be erected, and the children 
have to cross the street coming fron;i the direction 
of Orange Heights A venue. 

Cross examination by Mr. Da ,vis: 

Q. I understood you to say a boy was seriously 
hurt on Valley Road? A. Yes. 

Q. Do you know whether it was in the vicinity 
of a store where l1e was hit?· A. I am qt1ite cer-
tain that it was. 

Q. Yot1 don't know? A. I don'l know where 
you would go on Valley Road and not find a store 
right there. 

Q. Did I underst~nd you to say a boy was killed 
on Gregory A venue? A. Yes. 

Q. Where there were no stores? Is that correct? 
A. It was at the corner of Orange Heigh.ts Aven11e 
and Gregory A venue. 

Q. S,o traffic danger seems to be just as bad 
on Gregory · A venue where there are no stores 
at the present time, as on Valley Road where 
there are many stores? Is that" correct? A. But 
if a boy is hurt with traffic as it is, how many 
more boys would be hurt with increased traffic?' 

By Mr. Brurzdage: 

Q. Can you say from yot1r observation that stores 
attract traffic . ? A. They certainly do. 

Q. Can you say they do? A. Yes. Not only 
direct traffic: going past, but cars are invariably 

20 
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parked there, and you know ho,v most cars are 
parked? Cars are parked half way out in the 
street, and a child may come around the corner 
of Orange Heights A venue and could not possibly 
see what was coming down Gregory A ven11e if 
they came around trucks that were parked. 
· Q. Did I understand you to say probably half 

of the 300 pupils going to Gregory A venue school 
come from west of Gregory A venue? A. I would 
say they do. 

Q. T'hat tract until recently has been rather an 
undeveloped countr~y and is developing up rapidly 
now, is it not? A. Very rapidly. 

Mr. Davis: I think perhaps the Board 
would like to have those opposed to the 
permit to raise their hands. 

Mr. Brundage: I will first hear every 
citizen that cares to be heard. Is there any 
other citizen that cares to he heard? · 

EDWARD L. THOMPSO :N: I reside at 447 
Gregory Avenue. I purchased a ho11se at 447 
Gregory Avenue last fall. l had heard the rumor 
of stores 1being built in the vicinity. I liked tl1e 
house I purchased because of the fact of jts loca-
tion and the location of the school. I have a 
daughter five years old, and bought the property 
solely with the idea in mind that the Zoning Board 
would prevent any desecration of property in that 
neighborhood. I go further in stating I would 
hesitate in sending my da11ghter to school if stores 
were built where planned. Where there are stores 
around schools, they are generally stationery and 
candy stores, and g:enerally in such stores there 
are games of chance. Also because of her health, 
there are things that a child might buy in stores 
that d-o not add to tl1eir health. 

, 
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By Mr. B·run .dag 1e: 
Q. How far do you live from the present site 

in question? A. Two hundred feet north of Orange 
If eights A venue. 

Q. On Orange Heights Avenue? A. No, on 
Gregory A venue. 

Mr. Davis: No cross examination. 
Mr. Brundage: Is there any other citizen 

that cares to be heard? 

MRS. LE1MCKE,: I reside at 480 Gregory Ave-
nue. I bought the property right opposite this 
vacant lot where stores are proposed. I bought it 
four months ago with the understanding it was 
. strictly a residential neighborhood, and there is 
another property purchased recently with the same 
understanding, that it was strictly a residential 
neighbor hood. . 

The child that wa$ killed used to live in my 
house. That happened before I was there. I 
tl1ink that stores would increase the danger there 
very much. So far there have been no stores on 
that avenue, and all the people living there expect 
that neighborhood to stay as a residential neigh-
borhood . . 

By Mr. Brund 1age: 
Q. Mrs. Lemcke, you feel that the erection of 

these stores would depreciate the value of prop-
erty? A. Yes. It i$ an open country and a very 
nice place. I never would have bought the prop~ 
erty had I' known small stores were going to be 
built opposite. I have an open porch, and the 
erection of stores would be a great loss in value 

20 
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Discussion. 

Q. Is your property vacant now? A. No, I live 
there~ I bought it about four months ago. 
: Q .. Are . there any children in your household? 
A. I have grandchildren that stay a great deal with 
J;ne, put they don't live there. 

Mr. Brundage: Does the applicant wish 
to off er anything in rebuttal? _ 

Mr. D1avis: I have no rebuttal to off er, I 
simply advance the argument that no legal 
reasons have so far been presented to this 
Board that would justify the refusal of this 
permit. It has not been shown that the pro-
posed buildings are contrary to public 
health, safety or morals. Objections have 
been advanced because of traffic danger, but 
that question as to traffic danger has already 
been disposed of by the Supreme Court. 

Mr. Harold Trabold: O·n the question of 
legal decisions, if the Board cares to con-
sider them, I would be very glad to furnish 
them to the Board. I can not recall 
the decisions by name now, but there 
have been any number of decision rs 
in recent cases where the Zoning Boards 
have refused to issue permits for public ga-
rages in the vicinities of both churches, 
schools and playgrounds, or any place 
where large bodies of people, particularly 
children of tender age, congregate. Those 
refusals have gone up on appeal and the 
courts in those cases have upheld the power 
of the Board to refuse permission on the 
gro11nd of publ~c safety. I will be glad to 
furnish this Board with a brief, if they so 
desire. 'There is no doubt about that par-
ticular point. I think there is a very close 
an _alogy between a garage. 
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Discussion. 

Mr. Davis: Those were all cases in which 
the statute specifically says garages should 
not be built within 200 feet of a church, 
school house or any other building. It is 
within the power of the Zoning Board, and 
does not definitely state the erection of re-
tail stores, all of which Mr .. Trabold knows. 

Mr. James H. Williamson: I reside at 125 
Walker Road. I would like to know about 
the question of setting back from the prop-
erty line. In other words, whether a build-
ing line which has been established by ex-
isting buildings, must be maintained in the 
erection of new buildings. 

Mr. Wolf: I will answer that question. 
In residential buildings, yes. But they are 
applying for a change of zone from a one-
family residence district to a business zone, 
and when changed to a business zone they 
can build right out to the street line. 

Mr. Williamson: That is the ordinance? 
Mr. Wolf: If changed to a business zone. 
Mr. Margolis: We would be willing to 

go back ten feet if that would please you. 
. Mr. S. Blum: Has the Board of Educa-
tion been notified about this matter, that 
stores . are proposed to be erected in that 
vicinity? 

Mr. Brundage: That I do not know. 
Mr. S. Blum: Don't you think it would 

be proper for the Board of E.ducation to be 
notified, so they _may have · their representa-
tive at the meeting? These stores as pro-
posed will be close to their property. 

Mr. Brundage: The rules of the Board 
·do not require service of notice upon any-
body but adjacent property owners. · 
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Discussion. 

Mr. s .. Blum: T'he Board of Education 
is practically an adjacent owner. 

Mr. Brundage: I say, the rules of the 
Board do not require the service of notice 
excepting to those adjacent and in front. 
As far as that is concerned, any citizen here 
can voice his dissent just as strongly as the 
Board of Education could, on the ground it 
would be a hazard to school children. 

Mr. S,. Blum: Don't you think it would 
be wise to notify the Board of Education 
before rendering a decision, to learn what 
they have to say about this? 

Mr. Brundage: We do not have to pass 
upon that question, therefore I will not pass 
upon it. 

Mrs. Meyers: Some time ago a petition 
was circulated against the erection of these 
stores. I might say over 200 owners living 
on the hill think stores are not necessary. 

Mr. Brundage: What became of that 
petition? 

Mrs. Meyers: Mr. Grosso has it. It was 
given to him. 

A Voice: _If a change in the building 
zone is allowed, how much of an area will 
that affect? 

Mr. Wolf: Just this particular lot. T·hat 
is all they are applying for. 

A Voice: Isn't it within the power of the 
Board to make that as large an . area as 
they wish, and not necessarily locate it to 
just this one small lot? 

Mr. Brundage: The power of the Board 
is to merely pass upon cases as presented. 
O·ur jurisdiction is limited to this particular 
petition only. 
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Finding of Facts and Determin 1alion. 

A Voice: Would the Board consider it 
any danger? 

Mr. Brundage: No, the Board would not. 
All citizens opposed to the changing of the 
zoning ordinance so as to permit the erec-
tion of stores at the southwest corner of 10 
Gregory A venue and Orange Heights Ave-
nue, raise their right hands. All those in 
favor will raise their right hand. 

I 

(Approximately fifty hands were raised 
in opposition to the change; two hands 
were raised in favor of the change.) 

(Decision reserved.) 

Finding of Facts and Deter ,mination. 

WE ,ST ORANGE BOARD OF ZONING APPEALS. 

In the Matter 

of 

The Application of MARLYN 
REALTY C,OMPANY. 

---------------

F'inding of 
Facts and 
Determina-
tion. 

The petitioner, Marlyn Realty Co;mpany, is the 
owner of premises on the southwest corner of 

· Gregory A venue and Orange Heights A venue, in 
the Town of West Orange. It applied to the build-
ing inspector of . the Town of West Orange for a 
permit to erect seven retail stores on the said 
premises. The building inspector ref used to issue 
the permit, on the ground that the Zoning Ordi-
nance of the Town of West Orange does not per-
mit the e~ection of retail stores on the said prem-
ises. T'he petitioner seeks a modification of the 
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zoning ordinance, so as to permit the erection of 
the retail stores above ref erred to on the said 
premises. Notice of hearing on the petition was 
served upon the adjacent land owners, and the 
same was duly pu 1blished, as required by tl1e rules 
of the Board, and satisfactory proof thereof has 
been filed with the Secretary of the Board. 

On April 21, 1927, the matter came on for 
hearing before the Board, pursuant to Chapter 
315, P. L. 1920,, page 526. Hon. E.dward L. Davis 
appeared for the petitioner. Witnesses were 
called and testified for and against the petition 
and the fallowing matters of fact were brought 
out by the witnesses. 

Petitioner is the owner of a tract of land hav-
ing a frontage on Gregory Avenue, -of one hun-
dred and two feet and on Orange I-Ieights Avenue, 
of one hundred feet, upon which it is proposed 
to erect, seven retail stores. Gregory A venue, at 
and near its intersection with Orange Heights Ave-
nue, is approximately fifty feet in width, paved 
for its entire length. Orange Heights Avenue 
enters Gregory Avenue, from the east, at a point 
about fifty feet north of petitioner's property; 
at about twenty feet south of its intersection with 
Gregory A venue, Orange Heights A venue con-
tinues to the west. Petitioner's property is about 
seventy-five feet from property of the Board of 
Education of the T'own of West OTange, upon 
which is situate, a grammar school and play-
ground. T'he school accommodates about three 
hundred pupils from the kindergarten age to about 
twelve years of age. Adjoining the school build-
ing to the north is a lot owned by the Board of 
Education of the Town of West Orange, which 
is used at all times as a playground for . children 



41 

Finding of Racts 1and Determin ,ation. 

of the community, the northerly line of which is 
3:'bout seventy-five feet from the petitioner's prop-
erty. T'he only sidewalk on the westerly side of 
Gregory A venue is immediately in front of the 
school building. No part of the Board of E.du-
cation's property is enclosed by fence or otl1er-
wise. G_regory A venue is a much traveled high-
way, conn .ecting Mt. Pleasant Avenue, North ,field 
Road and South Orange A venue, all county roads. 
It is presently being continued to connect with 
Springfield A venue. T'here are no stores within 
a radius of one-half mile of petitioner's property. 
It also appeared that with cars 1parked on either 
side of Gregory A venue, it would be impossible 
for two cars going in the opposite direction to pass. 
Witnesses who testified against the petition were 
of the opinion that the proposed seven stores 
would attract not only the customer's automobiles, 
but also the trucks supplying the stores, which 
would create a condition which would be hazard-
ous to the school children. 

U11der the West Orange Zoning Ordinance, the 
site of the proposed buildings is within "Residence 
A" district and that ordinance prohibits the erec .. 
tion of stores in "Residence A" district. 

The Board is of the opinion that the petition 
in this case s·hould be denied. The concentration 
of seven stores at one place, on a heavily traveled 
highway, at a point seventy-five feet r ·emoved from 
the school and playground used daily b-y children 
of from four to twelve years of age, would greatly 
increase the danger of injury to the children. 
Seven stores, ur1dou .btedly, would attract a large 
number of trucks to supply the stores and also a 
large number of automobiles operated by cus-
tomers or the stores. T'he parking of automobiles 
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Findi11g of Facts and Determi11-atio1z. 

,vould be i11creased, tl1ereby sl1utting off tl1e view 
of the children crossing the street. According to 
the testimony, if cars were parked on either side 
of the street, cars traveling in an opposite direc" 
tion would experience some difficulty in passing. 
This, too, would tend to increase the hazard to 
children of tender age. These conditions wo11ld 
also be an inconvenience to the traveling public, 
as well as a source of annoyance to property 
owners living in the vicinity of the proposed 
stores. 

The increase in automobile and truck traffic in 
such close proximity to the school, would neces-
sarily mean an increase i11 the disturbing noises 
incidental to such traffic and would deprive tl1e 
children of the inestimable advantage of -quiet and 
peace while at scl1ool a11d play. 

The danger from traffic and the inconvenience 
to the traveling public would be augmented by 
the fact that Orange Heights Avenue does not pass 
directly over Gregory Avenue, but rather, accord-
ing to the testimony, that part lying west of Greg-
ory Avenue begins at a point about twenty feet 
south of that part which lies east of Gregory Ave-
nue. It will be borne in mind that this intersection 
is not over one hundred and seventy-five feet from 
that part of the Board of E,duc8tion property 
which is used by the children as a playground. 
The Board is of the opinion that the danger to 
children from traffic could not be entirely obviated 
by police protection. We think that the West 
Orange Zoning Ordinance, as applied to the instant 
case, is a reasonable exercise of the police power. 
For the reasons given above, it is hereby ordered 
that the petition be and the same hereby is dis-
missed. · 

NORMAN L. BRUNDAGE., 

Secretary. 
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Opinion. 

NEW JE ,RSE ,Y SUPREME . COURT. 
No. 26'6,, MAY TERM, 1927. 

MARLYN REALTY c .o., 
Prosecutor, 

v. 
ZONING BOARD OF ADJUSTMENT OF 

THE T'owN OF WEST OnANGE, et 
al., 

Respondents. 

SuI?mitted May 13th, 1927; decided May 
1st, 19'28. On writ of certiorari. 

10 

· Before Justices TRENC:HARD, KALISCH and 20 
KATZENBACH. 

For the P·rosecutor: HowE & DAVIS, Esqs. 

For the Respondents: ALFRED J. GRosso, 
Esq. 

PER CuRIAM: 

Th .is is a zoning case. It is before this court on 
a writ of certiorari to review the decision of the 
Zoning Board of Adjustment of the Town of West 
Orange. The prosecutor is the owner of a tract 
of land on the southwest corner · of Gregory Ave-
nue and Orange Heights A venue in the Town of 
West Orange. The lot has a frontage on Gregory 
A venue of 100 feet and a frontage on Orange 
Heights A venue of 44 feet. The prosecutor desires 
to erect a one-story building containing seven re-
tail stores on this tract of land. The prosecutor 
made application to the building inspector of the 
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Town of West Orange, submitting an application 
in writing, plans, specifications, and tendering the 
amount of the legal fee for the issuing of the said 
permit. The Building Inspector notified the prose-
cutor that he would not issue the permit. T'he 

10 reason assigned for this refusal was that the zon~ 
ing ordinance in force in the Town of West Orange 
for bade the erection of stores on said premises. The 
property was zoned as a one family di.strict. This 
is conceded. The prosecutor then took an appeal 
to the Zoning Board of Adjustn1ent. This Board 
heard the appeal. The prosecutor offered testi-
mony to show that the buildings would be con-
structed ' in accordance with the building code of 
the municipality. The architect who prepared the 

20 plans testified that in his opinion the construction 
and existence of these stores woud be in no wav 
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detrimental to the public health, morals or safety 
of the community. Citizens attended the meeting 
and made various statements with reference to 
the situation. Various objections were advanced 
by those speaking against the granting of the build-
ing permit. The Zoning Board of Adjustment de-
nied the prosecutor's application. T;he finding of 
facts and determination as set forth in the record 
is elaborate and mentions most of the matters 
which haye been the subject of litigation in zon-
ing cases during ·the past few years. The prosecu-
tor then applied for and obtained the present writ 
of certiorari. 

The constitutional amendment respecting zon-
ing, which was approved and ratified on Septem-
ber 20, 1927, and took effect October 18, 1927, and 
the statute of April 3, 19,28, known as Chapter 274 
of the Laws of 19128, have been reviewed in a 
recent decision of this court in the case of Koplin. 
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relator, v. Village of South Orange, et al., filed May 
14, 1H28. In the present case we consider that in 
the proceedings before the Board of Adjustment 
there was no testimony to the effect that the pro-
visions of the ordinance are unreasonable. The 
presumption is that they are reasonable. Burg v. 10 
Ackerman, 135 Atl. Rep. 672. There is also a pre-
sumption that the action of the Board of Adjust-
ment was right. Silvester v. Princeton, 5 Adv. Rep. 
1801. This court will not disturb the action of the 
Board of Adjustment unless its action is shown by 
evidence to be wrong. Osford Construction Co. v. 
Orange, 137 Atl. Rep. 545. 

The decision of the Board of Adjustment of the 
Town of West Orange is accordingly affirmed. The 
writ of certiorari will be dismissed without costs. 20 
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Notice of Appeal. 

NEW JE,RSE,Y SUPRE -ME COUR1,,. 

MARLYN REALTY Co., 
Prosecutor-App ,ellant, 

V'. 

ZONING BOARD OF ADJUSTMENT OF On Certiorari. 
THE T 'owN OF WEST 0HANGE, et 
al., 

Respondents-Appellees. 

ALFRED J. GRosso, Esq., 
Attorney of Respondents-Appellees: 

TAKE NOTICE, that the Prosecutor appeals fro1n 
the whole of the judgment entered in this cause 
to the Court of Errors and Appeals on the follow-
ing ground: 

The Supreme Court of the State of New Jersey 
erred in dismissing, the writ of certiorari and in 
refusing to review the proceedings of the said Zon-
. ing Board of Adjustment of the T·own of West 
Orange, and refusing to find that the said Zoning 
Board of Adjustment of the Town of West Orange 
improperly denied the application to the Marlyn 
Realty Co. for a permit to erect a row of seven 
retail _stores on premises referred to in said writ 
of certiorari. 

Dated, August 10th, 19:28. 

Respectfully, 

HOWE &, DAVIS, 
Attorneys of P 1rosecutor-Appellant. 



47 

Notice of Appeal. 

NEW JERSEY SUP ·RE ,ME COURT. 

MARLYN REALTY C-o., 
Prosecutor-Appellant, 

v. 

ZONING BOARD OF ADJUSTMENT OF 
THE TOWN OF WEST 0HANGE, et 
al.~ 

Def endants-Appellees. 

ALFRED J. GRosso, Esq., 

On Certiorari. 

Attorney of Respondents-Appellees: 

TAKE NOTICE, that the Prosecutor appeals from 
the whole of the judgment entered in this cause 
to the Court of Errors and Appeals on the follow-
ing grounds: 

1. The Supreme Court of the State of New Jer-
sey erred in dismissing the writ of certiorari. 

2. The Supreme Court of the State of New Jer-
sey erred in ref using to review the proceedings 

10 

20 

of the said Zoning Board of Adjustment of the 30 
Town of W _est Orange. 

3. The Supreme C.ourt of the State of New Jer-
sey erred in refusing to find that the said Zoning 
Board of Adjustment of the Town of West Orange 
improperly denied the application of the Marlyn 
Realty Co. for a permit to erect a row of seven 
retail stores 011 premises referred to i11 said writ 
of certiorari. 

,40 
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Notice )_ of Appeal . 

4. The Supreme Court of the State of New Jer-
sey erred in finding that there was no testimony 
before it to the effect that the provisions of the 
ordinances oJ .. the Town of West Orange were un-
reasonable. 

., 

5. The Supreme Court of the State of New Jer-
sey erred in affirming the decision of the Board 
of Adjustment of the Town of West Orange in re-
fusing to grant the application of the Marlyn Real-
ty Co. for a permit to erect a row of seven retail 
stores on Gregory A venue, West Orange. 

6. The S•upreme Court of the State of New Jer-
sey erred in ref using to set aside the : decision of 
the Board of Adjustment of the Town of West 
Orange in refusing to grant the application of the 
Marlyn Realty Co. for a permit to erect a row of 
seven retail stores on Gregory A venue, West 
Orange. 

Dated, August 10th, 1928. 

Respect£ ully, 

. . . ... . . . . . . . . . . . . . . . . . . . . . . . . .. 
Attorneys of Prosecutor-Appellant. 
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Court of Errors and Appeals 

MARLYN REALT 'Y Co., a corpora-
tion, 

P1rosecutor-App ·t:lla·nt, 

v. 

ZONING BOARD OF ADJUSTl\iENT OF 

. THE T:owN OF WEST ORANGE, 

et al., 
Res pDndents-Ap pellees. 

BRIEF F 10 ·R APP 'EL-LANT. 

Statement of Facts. 

This is an appeal from a judgment of the Ne,v 
Jersey Supreme Court affirming a decision of the 
Board of Adjustment of the T 1own of West Orange 
and dismissing the writ of certiorari which issued 
in that cause . 

T 1he prosecutor is the owner of a tract of land 
on the - southwest corner of Gregory Avenue and 
Orange Heigl1ts A venue, in the T'own of w ·est 
Orange, having a frontage on Gregory A venue of 
one hundred one feet and a frontage on Orange 
Heights A venue of forty-four feet On this pro -p-
erty it is desired to erect a one-story building con-
taining seven retail stores. The prosecutor made 
application to the Building Inspector of the Town 
of West Orange, submitting- an application in writ-
ing, plans, specifications and te11dering the legal 
fee required. After retaining said application, 
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plans and specifications for a period of time, the 
said Building Inspector notified prosecutor that he 
would not issue the said permit. T'he reason for 
the refusal was that the zoning ordi11ance in force 
for bids the ~rection of stores on said premises, the 
property being located in a one-family district. 

An appeal was thereupon taken to the Zoning 
Board of Adjustment of the T'own of West Orange; 
which heard the matter on the 21st day of April, 
1927. T'estimony was produced on the part of the 
prosecutor to show that the building _woul~ be con-
structed in accordance with the Building Code of 
the Town of West Orange and in a sanitary man~ 
ner and that there would be nothing a 1bout the 
~onstruction that would be detrimental to the pub-
lic health, safety, ,velf are or morals of the To,vn 
of West Orange. A number of objectors were 
heard in reply. It was not alleg ~ed that there was 
anything contrary to the public health or morals. 
Some of the objectors, however, considered that a 
situation of trafllc -danger was . created by reason 
of the fact that automo 1biles would be attracted to 
the stores when erected and that these a11ton1obiles 
would be a menace to children attending the 
Gregory Avenue scl1ool, which is situated on the 
same block as petitioner's property, but which is 
more than two hundred feet away. There is in 
the West Orange ordinance no prohibition against 
the erection of stores within two hundred feet of 
a schoolhouse. The Board of Adjustment declined 
to issue the permit for the following reasons: 

1. T'hat seven stores concentrated at one 
point on Gregory Avenue, a now much-
frequented county higµway, in close proximity 
to a grammar school and the school play-
gro ·und, would greatly increase the traffic 
hazard to the very young children who attend 
the school and playground. 
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2. That the increase of traffic resulting 
from the concentration of seven stores at one 
point would necessarily increase the amount 
of noise in the vicinity of the school, which 
would ,be disturbing to tl1e children at school.. 

3. T'hat the increased traffic "\vould be an 
inconvenience not only to people living in the 
vicinity of the b1.,1ilding, bt1t also of the travel-
ling public in general. 

T'he following is a chronological ~~atement of 
the developments in the case: 

Ju11e 15th, 19'261, application for permit. 
April 21st, 19'2;7, hearing b.ef ore West Orange 

Zoning Board of Adjustment. 
April 2,3rd, 19'27, application for "rrit of cer-

tiorari to · S!upreme Court. 
April 23rd, 19'27, writ of certiorari issued. 
Ma·y 13th, 1.927, sub -mission of case to New 

Je:rsey Sup 1reme Court on Stale of the Case and 
Brief. 

September 20th, 19-2'7, approval and ratifica-
tion of Constitutional amendment. 

April 3rd, 1928, Statute enforci11g Constitu-
tional amendment. 

May 1st, 1928, decision of Supreme G'ourt. 

It will be noted that the decision was not handed 
down until almost a year after its submission to 
the Court and not until toward the end of the third 
term after the su;b.mi ission of the case. 

On the question of the reasona~leness or un-
reasonableness of the action of the Board, testi-
mony was taken before them. Mr. Margolis, the 
P'resid ·ent of the Marlyn Realty Co., testified as f al-
lows (p. 15,, State of the Case) : 

"Q. Is there anything about the character of 
these that would b.e in any way to your kno"\vl-
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edge detrimental to the morals of the con1-
munity? A. No, sir. 

"Q·. Is there anything detrimental to tl1e 
health of the community? · A. No, sir. 

"Q·. Or to the general welfare of the com-
munity? A. No, sir . .. 

"Q·. Are they to be erected in accordance 
witl1 all sanitary building la" 1s in force in the 
Town of West Ora11g:e? A. Yes, sir." 

Mr. Hobart A. Walker, an architect of thirty-five 
years' ' standing, testified as follo,vs (State of the 
Case, p. 16) : 

"Q. Is there anything about the erection, 
construction or existence of these stores that 
would ·,be in any way detrimental to the pub-
lic health? ' A. No. 

"Q. Would they be in any "ray detrimental 
to the public morals? A. No. 

''Q. Would they be in any \vay detrimental 
to the public safety? A. No. 

"Q. Would . they be detrimental to the pub-
lic in any way you kno"r of? A. I don't think 
so." 

Mr. E.dward F. Klenke, the owner of a piece of 
prope~ty _ near· the property in question, o•n cross 
examination testified as f ollo ,ws (State of tl1e Case, 
pp. 20'-21): 

"Q. Do you know whether the erection of 
these buildings " 7 ould be a menace to the pub-
lic morals of those residing on Gregory Ave-
nue or the surrounding neigh ·borhood ?· A. I 
think that would altogether depend upon 
what sort of teriants would occupy those 

· buildings. 
"Q. You think the mere existence of those 

buildings would be a menace to the public 
morals, regardless of their occupancy? A. I 
.can't say that I do. 

"Q. Do )1ou thin ·k they would be against the 
public · health in any way? A .. I don't believe 
they would. 
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"Q·. Or against the public safety? A. I 
don't believe they would. 

"Q. You think tl1ey are undesirable because 
people in that neighborhood don't care to have 
stores in a residential district? A. I think so." 

Mr. Harold A. Trabold, on cross examination, 
testified as follows (State of the Case, p. 27) : 

"Q. As I understand it, your objection is not 
the mere existence of these stores would be 
dangerous, but that the traffic attracted by the 
occupancy oi those stores would be heavy. Is 
that correct? A. Yes; I don't think the stores 
of themselves or the occupants of the stores 
would have any eff'ect whatever on the ques-
tion of p11blic safety." 

Objections were raised on the part of several 
persons present based on an alleged decrease in 
property values in that neighborhood (testimony 
of Mr. Klenke, State of the Case, p. 19', line 25,, etc.) : 

"We have quite a representation here this 
evening of people living pretty close to this 
very same property. I think a great many of 
them, either by actual experience or from 
their general knowledge as to what such things 
have done in their locality, agree it will in1-
mediately decrease property values of their 
individual properties in that section if these 
buildings are permitted to be built on Gregory 
A venue. I for one do not tp.ink we have any 
need for stores in that neighborhood. I will 
grant the building is to be very picturesque, as 
far as architect11re, but in a purely residential 
section is that going to do the neigh 'boring 
property owners any good?" 

Mr. Graham (S,tate of the Case, p. 2:1, line 32, 
etc.) : 

"T 1herefore, it would be long term of ).,.ears 
before the land values would increase and the 
building value, through depreciation, decrease, 
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until it would warrant tearing down existing 
residences to build different houses. 

"If these stores are erected it \vill be for at 
least twenty years this section will neither be 
a first-class residential section nor a business 
section, because there is not sufficient land 
available to build a business section without 
tearing down present residences." 

Als·o that a situation of traffic danger would be 
created (testimony of Mr. Trabold, State of the 
Case, p. 24, line 9-, etc.) : 

"Consequently, if you grant tl1is application 
for stores on Gregory A ven·ue you are facing 
a heavy burden of traffic which is bound to 
congregate in a commercial section-a section 
where there is at present continuous automo-
bile traffic-immediately or in juxtaposition 
to the school. Gregory A venue School is a 
grade school, not an adv ·anced school, but the 
lower grades from kindergarten up until, I 
think, about the fifth grade or thereabo11ts, 
where all the pupils are small pupils. By 
granting this sort of application you will be 
placing these children in dang:er of their Iif e 
and limb co11tinually from traffic. Gregory 
A venue is a county road all the way across to 
S,outh Orange Avenue, as you kno"r, and traffic 
is heavy at any time. 

"I think on the ground of public safety this 
Board would be legally as well as morall~y 
justified in refusing this permit." 

Argument. 

T 1he basis of the decision in the Supreme Court 
(now reported in 142 Atlantic, p. 43,8-No. VI) is 
~ontained in the fallowing statement: . _. 

"T 'he co,nstitutional amendment respecting 
zoning:, wl1icl1 was approved and ratified on 
September 20, 1927 (Const. Amend., Art. 4, 
Sec. fi, Par. 5), and took eff'ect October 18, 192 -, 
and the statute of April 3-, 1928, known as 
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Chapter 274 of the L:aws of 19:28, have been 
reviewed in a recent decision of this court in 
the case of Koplin, Relator v. Village of Soutl1 
Orange, et al., 142: Atl. 235, filed May 14, 19128. 
In the present case we co-nsider that in the pro-
ceedings before the board of adjustment there 
was no testimony to the effect that the provi-
sions of the ordinance are unreasona :ble. The 
presumptio•n is that they are reasonable. 
Burg v. Ackerman (N. J. Sup.), 135 A. 6721. 
There is also a presumption that the action of 
the board of adjustment was right. · Silvester 
V'. Princeton (Ne J. s .up.), 139 A. 517. ,.fhis 
court will not disturb the action of the board 
of adjustment, unless its action is shown by 
evidence to be wrong. Oxford C.onstruction 
Co. v. Orange (N. J. Err. & App.), 137 A. 545." 

All the testimony on the reasonableness or un-
reasonableness of the action of the Board is before 
the Court, a stenographic report of the · proceed-
ings being presented. 

A zoning board of adjustment is a judicial body. 
It was held in the case of Bellofatto v. Montclair, 
141 A. 781, as follows: 

''T 'he powers of the board of adjustment 
were defined by chapter 146, p. 3-24, P·. L. 1924, 
and chapter 315,, p. 5-2'6-, P'. L .. 1926.. T'here-
under the board had power, among: other 
things, to make special exceptions to, and in 
specific cases make such variance from, the 
terms of · the ordinance as would not be con-
trary to public interest, where, owing to spe-
cial conditions, a literal enforcement would 
result in unnecessary hardship, an.d so that 
the spirit of the ordinance should be observed 
and su 1bstantial justice done, and, further, to 
determine whether the ordinance, so far as it 
affected the use of the property · in question 
tended to promote the pt1blic morals, health, 
safety, or welfare, and, if it did not in such in-
stance, it might modify or vary any reqt1ire-
ment thereof. T 1he board was also given 
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po ·wer to administer oaths and co1npel attend-
ance of witnesses. Such board, when it acts, 
acts judicially on a lawful ascertainment of 
facts. Biltwel Co. v. Dowling (N. J. Sup.), 135 
A. 798." 

To the same effect is the case of EiIJ'ald v. Board 
of Adj'ustment of Leonia, 142, A. 42. 

T 1he Chief Justice in the case of 11he Chancellor 
4 • 

Deuelop 1ment c ·orp. v. Senior, 4 Mis. 633, made this 
statement: 

· "The legislature, by this amendatory statute 
of 192:6, has created this bo ,ard of adjustment 
a tribunal of review, and has vested in it the 
power to determine on the appeal of the prop-
erty owner whether this particular . building, 
located in this partict1lar place, is a .public 
menace to the health, welfare or safety of the 
community. T'hat is a fact which it is to de-
termine, after hearing testimony. It has heard 
testimony and has determined that it is, ac-
cording to the reading .of the repo ,rt made · by 
the 'board, its decision not being .based solely 

· upon the ground that it violates the ordinance~ 
but that this building:, located in this place, 
will be a public menace. Now, whether that 
finding is justified by the proofs before it is a 
q·uestion of fact. If there is no evidence to 
sustain it, it cannot stand. If it is justified by 
the proofs before the board, that would be the 
end of the relator's alleged right to a permit." 

It would appear from this latter statement that 
the finding of the Board of Adjustment mt1st be 
made on testimony pro,duced before it at the hear-
ing. All the testimony presented at the hearing 
was before the Supreme Court and is now before 
this Court for review. While it may be true that 
the presumption is that the Board of Adjustment 
acted rea ,sonably, such action must be derived from 
the matters 1bef ore it. 

J 



9· 

· It is respectfully submitted that the finding of 
the Board of Adjustment was no ,t justified by the 
evidence before it at the ti'me of the hearing. 1~ihe 
purpose of the present writ of certiorari is only to 
review the findings of the Board. Tl1e findings of 
the Board can only be examined with reference 
to the matters before it at the time. 

We call the attention of the Co,urt to the fact 
that this is not an application for a ,vrit of rna11-
damus but a review of proceedings of a lower 
court by a writ of certiorari. 

In the present case the writ of certiorari is not a 
writ at the discretion of the Court, b•ut is in the 
nature of a writ of error, directed to an inferior 
tribunal commanding the latter to certify an~ re-
turn · the record of the proceedings had :before it, 
in order that the reviewing Court may inquire into 
and control . the exercise of such .inferior jurisdic-
tion. 

It wa _s held in the case of Crawford v. Hendee, 
95 N. J. L. 372; 112: A. 668, as follows: 

"There seems to be so,me confusion whe11 
in point of time the writ of certiorari may be 
used. When its function is that in the nature 

. . 

of a common law writ of error it will not lie 
before judgment in cases which cannot be 
continued and completed by this court. Drake 
V'. Berry, 42. N. J. L .. 60'; Elder V'. District Medi-
cal S,ociety, 35 Id. 2001

; Mowery v. City of Cam-
den, 49 Id. 106.. 
· "But in other cases it is a discretionary writ, 

in the absence of any statute requiring it to be 
granted, and the time for its allowance, as 
well as other circumstances, is subject to that 
legal discretion." 

Fr .om this decision, it would appear that the writ 
to review the proceeding :s of the Board of Adjust-
ment was a writ of right and not a discretionary 
writ. 
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We, the ref ore, contend th.at the only question 
before the Sup ,reme Court and now before this 
C'ourt is not whether the zoning amendment to the 
Constitu :tion has any p 1resent eff'ecl, but w 1helher 
th.e action of tlie Board of Adjustme11t, n1ad·e in 
April, 1.927, w 1a:s or w,as not correct in accord 'ance 
with the f a'cts in existe11ce at th,at time. 

Careful examinatio -n of the testimony before the 
Board, quoted above, will show that no evidence 
of any sort ,vas produced to show that the con-
struction of the propo,sed building would affect ad-
versely the public safety, morals, health or wel-
fare. Arguments urged against it were increased 
traffic hazard and increased noise in the vicinity of 
a school. · 

T'he question of increased traffic hazard ,vas dis-
posed of by the Supreme Court in the case of 
Michel v. South 0 1ra:nge, 4 N. J. Mis. R. 302, as fol-
lows: 

"'The enforced set back of b,uildings we also 
deem to be an unlawful invasion of the pri-
vate right of the owner in the use of his prop-
erty. T 1his provision of the ordinance is 
sought to be justified by reason of an alleged 
~anger in the use of the highway which wo11ld 
result from construction of buildings nearer 
to the street line. T'his we consider an insuffi-
cient reason. Twenty years ago the Court of 
Errors and Appeals in the case of p ·assaic o. 
Paterson Bill P'osting Co., 72 N. J. L .. 285', held 
that the placing of signs or billboards could 
not be restricted on the ground of p11blic 
safety, although it was claimed that such con-~ 
struction in times of storm or b,y reason of 
decay might become a source of danger to 
users of the highway. In the present case we 
think the reasoning in support of the limi-
tation is even less forceful. The highways are 
for the use of the traveling pu 1blic in reason-
able manner. This use implies a recognition 
of the conditions of the l1ighways and of their 
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s11rroundings. If streets are too narrow for 
safe use they should be widened by lawful 
means, and these means have been accorded 
the various :Qlunicipalities by the · exercise of 
the right of eminent domain through condem-
nation proceeding:s. In tl1e present case, to 
impose 011 the owner -of abutting property the 
duty of mal{ing the street safe, is to transfer 
a public obligation to the individual and to 
impose it to such a, _degree that he is deprived 
of the use of a larg:e portion of his property 
without the just compensation wl1ich the con-
stitutio •n secures to him." 

It is very plain from this decision that the pos-
sible existence of an increased traffic hazard d11e 
to the erection of a proposed building was not such 
an element as to have justi ,fied the Board of Ad-
justment in re~11sing to issue the permit. 

If an increased traffic hazard, dangerous to chil-
dren, is not such an element, neither "ro11ld "an 
increase in the disturbing noises, incidental to such 
traffic, which would deprive the children . of the in-
estimabl _e advantage of quiet and peace ,vhile at 
school and play" ' (so reads the finding of the 
Board) constitute such an element. It has not 
been our observation that ''quiet and peace!i' are 
particularly desired by children at play. As to 
whether it is an in.convenience to them at school, 
we would point to tl1e fact that our larger cities 
have schools erected o-n busy streets on which the 
traffic is much heavier than that in .rural communi-
ties, such as West · Orange, and in which the al-
leged annoyance does not constitute an interf er-
ence. It is not as a matter off act true that the mere- -
passage · of auton1obiles past a building is accom-
panied by any great _increase in noise. It is o'b-
viously not true that the existence of the alleged 
traffic hazard and increased noise is · the reason for 
the findi11g of tl1e Board, but the unwillingness of 
the neighborhood to have stores in a residential 
district. 
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It is respectfully submitted that the finding of 
the Board is not in accordance with the facts pro-
duced before it, and the presumption that their 
action was reasonable is overcome bv the evi-.., 

dence. 'f :he opinion of the Supreme Court stated 
that it would not disturb the action of the Board 
of Adjustment unless their action is shown by the 
evidence to 1be wrong. It is urged that all the evi-
dence in the case points conclusively to the fact 
that the action of the Board was wrong. 

H. & R. R'ealty Co. v. Quigley, 2 N. J. Misc. 
73; 

Plaza ' Ap ,artment Hotel G'forp. v. Hag'ue, 2 
N. J. Misc. 75; 

>..c;tate v. Brennan, 2 N. J. Misc. 26,0; 
H. & R. Realty .& Co-nstructiurz Co. v. 

Jelleme, 2 N .. J. Misc. 358; 
White v. B·ow·er, 2 Ne J. Misc. 357; 
Keene v. Fa'lJier, 2 N. J. Misc. 3.58; · 
Huppert v. Hague, 2: N. J. Misc. 348; 
Ha:yes v. B'lak·e, 2 N. J. Misc. 9fi:9; 
Pink · v. Jelleme, 2 N. J. Misc. 1103,; 
Criterion Construction Co. v. East Orang 'e~ 

2 N. J. Misc. 1055; 
Andrew 1 v. E:ast O1rang 1e, 2, N. J. Misc. 884; 
E:aton v. South O1rang 1e, 130· Atl. 36,2,; 
Jn.gersoll v. S 1outh O1ra·ng·e (E .. & A.), 130 

Atl. 721. 

It will be recollected that in the Nutley case the 
relator had applied to the Buildin -g I11spector for 
permission to erect a store and dwelling on a lot 
which he O•wned. 1""he zoning ordinance passed 
in Nutley for bade the erection of a store building 
upon relator's property, but _ the Supreme Court 
and later the Court of Errors held that the relator 
could not be deprived of the use of his property. 
T 1he Court of Errors~ opinion said in part as f al-
lows: 
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"The narrow question, accordingly, ,vhich 
we are called upon to consider in the deter-
mination of this . case is, Will the erection and 
use of a combined store and dwelling house 
upon the lot of the respo ,ndent constitute a 
menace to the health or the safety of the people 
of the T'own of Nutley, or to the general wel-
fare of the municipality?' That the mere erec-
tion of this building, regardless of the use to 
which it may afterward be put, is lil{ely to be 
injurious to the health and safety of the resi-
dents of the town is asserted, but, practically, 
not argued by counsel. And, as we see it, no 
well-g:rour1ded argument can be made in sup-
port of the assertion. The owner or the occt1-
pier of the store, after it is erected, 1night at-
tempt to conduct therein a business wl1ich 
threatened the public health or public safety; 
but the right of the mun.icipality to restrain 
the carrying on of such a business (whic~ may 
b,e conceded) is not involved in tl1e present 
case. T·he bald assertion of counsel is that the 
mere presence of a store ·building in the so-
called residence district of Nutley is in itself 

. a menace to the public health and the public 
safety, notwithstanding that the business car-
ried on therein will not constitute such a men-
ace. B.oth common experience and common 
sense demonstrate the unsoundness of such an 
assertion. 

"On what theory can it be said that the re-
straining of the respondent from erecting a 
combined · store and dwelling house upon his 
property will tend to promote the general wel-
fare of the community? It is probably that its 
presence there, without regard to its use, would 
be objectionable to other property owners in 
the immediate neighborhood, who would 
pref er that ,business places should not be 
established in that part of the town. B11t that 
is quite immaterial, for such property o,vners 
have not acquired the right to impose upon 
owners of other property in the vicinity any 
restrictions upon the lawful use thereof. The 
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ordinary use of property is not authorized by 
the general welfare clause of the statute, to be 
prohibited 1because repugnant · to the senti-
ments or desires of a particular class residing 
in the immediate neighborhood thereof, b,ut 
only because such use is detrimental to the in- , 
terests of the public a.t large. In other words, 
the restriction authorized by this provision of 
the statute upon the untrammeled use of prop-
erty for the pro1notion of the general welfare 
of the community must be such as will tend 
in some degree to prevent harm to the public 
generally or to promote the common good of 
the whole of the , people of sucl1 community. 
T1hat the prohibition , by the T'o,vn of Nutley 
against the erection of such a building as is 
contemplated by tl1e respondent upon tl1e lot 
owned by l1im will not have any s11ch effect 
seems to us to be manifested." 

As the question is so definitely settled by these 
authorities, no further time will be taken up by 
the prosecutor in discussing it. T'he point will 
be made that a situation of traffic danger v1ill be 
created by reason of the attraction of automobiles 
to the property of prosecutor if stores are b•uilt. 
The situation of traffic danger was considered in 
the case of E'afon v. i'5outh Orange, 3, Misc., page 9'5·6:, 
a Court of E.rrors' opinion and decided adversely 
to the contention of respondents. It is not the ex-
istence of these stores that would constitute the 
menace to the neighborhood but the possible mis-
conduct of people doing: business in these stores. 

It is further respectfully submitted that the case 
of Koplin v. S'outh Orang 1e, 142 Atl. 235, has no 
1bearing on the situation, even if it is to be admitted 
that that decision is a proper one, which admission 
is not made. We are unable to see how the eff'ect 
of a subsequent constitutional amendment and a 
later statute passed in pursuance of it can have 
any effect on the question of whether or not tl1e 
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action of the Board of Adji1stment, taken some 
time prior to the passage of st1ch la"rs, was cor-
rect. 

It is, therefore, respectfully submitted 
that the Supreme Cou :rt erred in a ,ffirming 
the ·decision of the Boa .rd of Adjustment of 
the Town of UTest Ora -nge, and that the de-
cision of the said Boa.r ·d of Adjustment 
should be reversed. 

Respectfully submitted, 

HOWE & DAVIS, 

Attorneys for Prosecutor-Appellant. 

EDWARD Li. DAVIS, 

Of Counsel. 

I . 
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MARLYN REALTY C,o., a corpora-
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V. 

ZONING BOARD OF ADJUSTMENT OF 

THE TOWN OF WEST ORANGE, 
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said Board,, and the TowN OF 
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OF ESSEX, 
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BRIEF FOR APPELLEES. 

Facts. 

This is an appeal from the judgment of the Su-
preme Court, affirming the determination of the 
Zoning Board of Adjustment of the Town of West 
Orange. The Boar .d of Adjustment denied appel-
lant's petition for a modification of the zoning 
ordinance of the Town of West Orange, so as to 
permit the erection of a building containing seven 
retail stores by appellant, upon land owned by it 
at the southwest corner of Gregory Avenue and 
Orange Heights A venue, in that Town. 

Appellant made application to the B,uilding In-
spector of the Town of West Orange, for a permit 
to erect the said stores, which permit was refused 
on · the ground that the zoning ordinance for bade 
the erection of stores upon the said premises, the 
property being located within the "Residence A" 
district. The zoning ordinance prohibited the 
erection of stores in a "Residence A" district. An 
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appeal from the decision of the Building Inspector 
was taken to the Zoning Board of Adjustment of 
tl1e Town of West Orange, which Board heard tl1e 
matter on the twenty-first day of April, 19-27, at 
which hearing testimony in behalf of the appellant 
was adduced, to show that the building would be 
constructed in accordance with the building code 
of the Town, and in a sanitary manner. A number 
of people living in the vicinity of the site of the 
proposed building, testified to the _ effect that the 
erection of a building containing seven retail 
stores on Gregory A venue, a much travelled coun-
ty highway, would create a situation of danger 
to the young people who attended the Gregory 
Avenue school and used the playground adjoining 
the school, which is only seventy-five feet away 
from the site of the proposed·building. The Zon-
ing Board of · Adjustment, after hearing the testi-
mony, and having fully considered the same, de-
nied prosecutor's petition to modify the zoning 
ordinance, so as to permit the erection of the pro-
posed building, for the following reasons: 

1. That seven stores concentrated at one point 
on Gregory A venue, a now much-frequented coun-
ty highway, in close proximity to a grammar school 
and the school playground, would greatly increase 
the traffic hazard to the very young children who 
attend the school and playground. 

2. That the increase of traffic resulting from 
the concentration of seven stores at one point 
would necessarily increase the amount of noise in 
the vicinity of the school, which would be dis-
turbing to the children at school. 

3. That the increased traffic would be an in-
convenience not only to people living in the vic-
inity of the building but also of the travelling pub~ 
lie in general. 
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BRIEF OF ARGUMENT. 

I. 
The West Orange zoning ordinance is a valid 

exercise of the police power. 

T'he question presented is whether the zoning 
ordinance, as applied to this particular case, is a 
valid exercise of the police power. In Hench v. 
· C'ity of E'ast Orange, 2 N. J. Mis. R. 510, 130 Atl. 
363, it appeared that the relator desired to con-
struct two automobile garages on a lot of land 
owned by him, in the City of E.ast Orange, and 
applied to the building inspector of that city for 
the necessary permit, which was refused on the 
ground that the construction proposed would vio-
late the zoning ordinance of that city. The S,u-
preme Court said: 

"It is contended on the part of the relator 
that under the doctrine contained in some of 
our decisions, the zoning ordinance is invalid. 
We are not, however, upon this application, 
concerned with the question of the validity 
of the entire ordinance. The question pre-
sented substantially, is reduced to the inquiry 
whether the ordinance is invalid so far as it 
prohibits the re lat or from erecting on this 
property sixteen sep ,arate garages to be erected 
under tw 10 roofs; such is the proposal, as 
stated in the brief of counsel." (Italics ours.) 

This case was cited with approval in A. G. Con-
struction Comp ,any v. Scott, 136 Atl. 207. To the . 
same effect is Long, et al. v. Scott, 4 N. J. Mis. R. 
5'87, 133 Atl. 767. 

In considering the ,question of the validity of the 
ordinance, as applied to this particular case, it is 
to be noted that the presumption is in f av·or of 
the construction that the zoning ordinance is a 
valid exercise of the police power, and the burden --
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of proof of the contrary is t1pon the appellant. In 
Hench v. C'ity of East 0 1range, supira, the Court 
said: 

"The statute 11nder which the zoning ordi-
nance was passed authorizes the municipali-
ties to pass such ordinances as may be rea-
sonably required for the protection of the 
health, safety or general welfare of the public. 
T'he presumption is in favor of the construc-
tion that the purpose of the governing body 
was that indicated in the statute, and, so far 
as the ordinance affects the rights of the owner 
of a given piece of property, the burden rests 
solely upon him to show that the ordinance 
is not justified on any such theory, so far as 
the property is concerned. If it should ap-
pear from the ordinance, plus the admitted 
facts in a given case, that the ordinance has 
no such effect, the passage cannot be justified 
under the statute." 

In Portoff v. Big 'elow, 4 N. J. ~iis. R. 5·39, 133 
Atl., page 544, the Supreme Court said: 

"We think they have failed to show . suffi-
cient ground for such a writ. Mandamus is 
not awarded, except where the legal · obliga-
tion to perform the act is clear. (Cited cases.) 
Relator's claim is and must be that the provi-
sions of the zoning ordinance, so far as the 
same affect the property in question, are an 
unreasonable exercise of the police power. 
T'he zoning ordinance, like other ordinances, 
may be reasonable in some aspects and un-
reasonable in others. T'he presumption is that 
it is reasonable and the b:urden of proving it 
otherwise -is upon the prosecutor." 

A. G. Construction C'ompany v. Scott, supra; 
L,ong v. Scott, supra; Jersey Land Comp ,anY, :v. 
Scott, 4 N. J. Mis. R. 46,1, 13,5 Atl. 46'2;; The Chan-
cellor Development C'orp 1oration v. Senior, 4 N. J. 
Mis. R. 6,63; Burg, et al. v. Ackerman, 5 N. J. Mis. 
R. 9'6, are to the same effect. 



Appellant nowhere attempts to show wherein the 
zoning ordinance, as applied to the particular case 
under consideratio11, is an unreasonable exercise 
of the police power. The case of lgnaciunas v. 
Nutley, relied upon by appellant, and the other 
cases cited in appellant's brief, deal with a situa-
tion where the permit applied for was refused on 
the sole ground that the proposed construction was 
in violation of a zoning ordinance. In the· case ~ 
sub judice, however, the situation is put upon a 
different ground, viz.: that the erection of a build-
ing, consisting of seven stores at a point on a much 
frequented county highway ., in close proximity to 
a school and playground, attended by children of 
tender years, would not only create a situation of 
danger to the children, but would also, as a neces-
sary concomitant thereof, increase noises disturb-
ing to children at school · and incidental to such 
increased traffic, and would tend to create a traf-
fic condition of inconvenience to the travelling 
public, ,and to persons living in the vicinity. There 
is thus presented a question involving public safety 
and the general welfare, which takes the case 
out of the rule laid down in the case of lgnaciunas 
v. Nutley, 9'8 N. J. L. 712, affd. g:9 N. J. L. 389 and 
the line of cases following that decision. As was 
said in Bower, et al. v. Board, 102 N. J. L. 235-, at . 
page 516: . 

"In this connection, the relators say that 'the 
case of Scheckt v. Senior was practically over-
ruled in the Nutley case.' But we think that 
is not so. The latter case held the zoning or-
dinance there under consideration to be in-
effective to deprive one of the use of his prop-
erty, where no -question of public health, 
safety, or ge11eral _welfare was involved. 
lgnaciunas v. Risley, 121 Atl. 783; 98 N. J. L. 
712, affirmed lgnaei.unas v. Town of Nutley, 99 
N. J. L .. 389, 125 At. 121." 
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The only testimony adduced by the appellant is 
that of Max Margolis, the president of the appel-
lant company, and Hobart A. Walker, architect for 
the same company. Margolis testified as follows: 

"Q. Is there anything about the character of 
these stores that would be in any way to your 
knowledge detrimental to the morals of the 
community? A. No, sir. 

"Q. Is there anything detrimental to the 
health of the community? A. No, sir. 

"Q. Or to the general welfare of the com-
munity? A. No, sir. 

"Q. Are they to be erected in accordance 
with all sanitary building laws in force in the 
Town of West Orange? A. Yes, sir' ·' (p. 14, 
lines 27 to 37). 

Mr. Walker testified as follows: 

"Q. Is there anything about the erection, 
construction or existence of these stores that 
wo11ld be in any way detrimental to the public 
health? A. No. 

"Q. \Vould they be in any way detrimental 
to the public morals? A. No. 

"Q. Would they be in any way detrimental 
to the p11blic safety? A. No. 

"Q. Would they be detrimental to the pu-b,-
lic in any way you know of? A. I don't think 
so." 

This is the only testimony adduced by appellant 
to prove the 11nreasonableness of the ordinance. 
flt will be observed that the testimony is that of 
two interested parties, and also that it is opinion 
evidence. No facts are given by either witness to 
support or illustrate the opinion held by the~. 

O·n the other hand, testimony of the several wit-
nesses opposed to the modification of the zoning 
ordinance, so as to permit the erection of the stores 
in question, tended to show that the erection of 
said stores involved a question of public safety and 
general welfare. Gregory Avenue is a county road, 
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~onnecting two other county roads, viz., Mr. 
Pleasant Aven11e, and South Orange Avenue (p. 
47, lines 22 to 3:0). The traffic is heavy on Gregory 
Avenue, at any time (p. 23, lines 12 to 14). 
Gregory Avenue is fifty feet in width and is paved 
for its full width. Seventy-five feet from the site 
of the proposed building is the school playground 
used .by most of the children of the neighborhood, 
and adjacent to the playground is the Gregory 
A ven11e S.chool (p. 2.2, lines 10 to 301

). Gregory Ave-
nue School is a grade school, from the kinder~ 
garten up to the fifth grade or thereabouts (p. 23, 
lines 1 to 10). The children attending this school 
are from six to twelve years of age (p. 23, lines 24 
to 30). About three hundred children attend this 
school (p. 32, lines 23 to 27). 

The Gregory Avenue School is so crowded that 
pupils now attend only part time and the Board 
of E,ducation plans to build an addition to accom- . 
modate the increased demand (p. 22, lines 23 to 
35). Several witnesses testified that the · erection 
of seven stores would tend greatly to increase the 
traffic hazard to the young children attending the 
school and the playfi.eld adjacent to the school (p. 
22, lines 10 to 14; p. 22:, lines 38 to 40; p·. 23, lines 
1 to 15). The traffic hazard is due .largely to the 
fact that the children attending the school and 
playground are so young (p. 26-, lines 28 to 34). It 
was thought by one witness that the parking · of 
cars along the curb, in view of the narrowness 
of Gregory · A venue, and the tender years of the 
children, would create an additional hazard to the 
young children (p. 27, lines 4·0 to 42; p. 83, lines 
37 to 40; p. 34, lines 1 to 10). Seven stores con-
centrated at one point undoubtedly would attract 
a large number of automobiles, particularly in view 
of the fact that there is no other store within a 
radius of one-half mile of appellant's lands; more-
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over, traffic would be considerably increased by 
trucks supplying, the stores. 

It is submitted that this testimony amply sup-
ported the finding of the Board of Adjustment that 
the concentration of seven stores at a point on a 
heavily travelled highway, seventy- ·five feet re-
moved from the school and playground used daily 
by children of from six to twelve years of age, 
wo11ld greatly increase the danger to the children. 
The increase in traffic would increase the amount 
of noise incidental thereto and would be distract-
ing to the children while in school and also while 
at play. The stopping and starting, of cars at or 
near the stores, would be a sour e of disturbing 
the quiet of the school ~e sa et of its chil-
dren. 

The argument of appellant that the stopping and 
starting of cars at and near the proposed stores 
would not be a source of distraction to the chil-
dren at school, for the reason that in large cities, 
schools are found on streets much more heavily 
travelled than on Gregory A venue, is not tenable. 
The fact is that in large cities, there is no escape 
from street noises. Where it is possible to secure 
the peace and quiet of children at school, in subur- · 
ban communities, it should unquestionably be 
done. In large cities, churches are frequently 
found on streets much more heavily travelled than 
is Gregory A venue, but in this state, the refusal of 
a municipality to issue a building permit to garages 
within a reasonable distance from such churches, 
has been upheld. It would seem too, that if it is 
desirable to prevent the distraction, due to auto-
mobile noises, of attendants at church, it is equally 
desirable and reasonable to use similar measures 
to protect young children at school. It is a recog-
nized .fact that traffic noises are a source off atigue. 

Moreover, it needs no argument to demonstrate 
that i11creased traffic at this point would greatly 
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tend to increase the hazard to the very young chil-
dren. Cars parked along the highway on either 
side would obstruct the view of approaching vehi-
cles, and no matter how careful the driver of an 
automobile might be, the danger to children of 
such young years would still exist; moreover, ac-
cording to the testimony, with cars parked on 
either side of Gregory A venue, cars passing in an 
opposite direction would experience some difficulty 
in passing, thus creating a condition of incon-
venience to the travelling public. Nor is it plain 
how the traffic hazard to the school children would 
be reduced by widening the street, as is suggested 
in appellant's brief. 

The case under consideration is not unlike in 
principle, B'ow 1er, et al. v. B'oard of F1ire and P1olice 
Commissioners of Pate .rson, sup ira, wherein it was 
held that an ordinance prohibiting the erection of 
a motor vehicle station within two hundred feet 
of a church, was a reasonable exercise of the po-
lice power. The Court there said: 

"The contention that the language in ques-
tion merely prohibits a service station for re-
pairs to motor vehicles, not only reads in a 
qualification which is not there, but the argu-
ment based thereon is fallacious in its assump-
tion that a place for reuairs is the only kind 
-of a place that can disturb the quiet of a 
church and the safety of its congregation. It 
ignores the fact that a place which draws to it, 
motor vehicles, for gasoline, oil and automo-
bile accessories, with the consequent and fre-
quent stopping and starting of cars, can also 
disturb the quiet of a church and the safety 
of its congregation . . * * * Whereas in the 
case at bar, the _ question is whether the lan-
guage of the ordinance prohibits the erection 
of a motor vehicle service station on any road 
situate within a radius of two hundred and 
fifty feet of the church, as measured along the 
public street, is a reasonable regulation touch-
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ing public health, safety and public welfare, 
arid within the scope of the police power of 
the city. We think that it is, and that it is 
consequently valid. It is 1a reason ,able regula-
tion, in view of the obvious and recognized 
p,ossibilities of danger iand disturbance to 
church congregations in the erection 1a.nd 
m iainten rance of ,a motor vehicle service st 1ation 
as unduly ne ,ar churches where large bodies 
of p,eop1e h1abitu 1ally congregate. A regulation 
preventing the erection of the said type of 
construction or business within two hundred 
feet from ·any building might well be deemed 
unreasonable interference with property 
rights; bu.t UJhere, as here, the building is a 
church or the like, at which large numbers of 
children or iadults 1are •accu ·stomed lo gather 
for study or devotion, it is well within the 
p·olice p,ower t,o prouide for them ,as much 
s1af ety and freedom from disturbance 1as may 
be p 1ossible ,and rerasonable." 

It is certainly reasonable that seven stores con-
centrated at one point would attract a large num-
ber of automobiles and trucks. It will be remem-
bered that these stores are but approximately 
seventy-five feet removed fr'om the school prem-
ises. The starting and stopping of automobiles at 
the several stores and in the vicinity thereof, will 
produce sounds . disturbing to the children, ,vhile 
at school and at play, and as pointed out above, 
will create a dangerous traffic condition to the 
very young children who attend the school. 

The reasoning in the Bowers case is equally ap-
plicable to the case sub judice, for the reason that 
the question for determination is whether the zon-
ing ordinance, as applied to this particular case, is 
a valid exercise of the police po,ver. The Bow ·ers 
case has been followed in £ .ong v. Scott, supI'ia, in 
which a permit was sought to erect and install a 
gasoline station on the northeast corner of Park 
Avenue and Tompkins Street, -E.ast Orange, di-
rectly opposite the end of the East Orange P·ark-
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way, and on an important avenue, separated into 
two roadways by a central planting strip. The Su-
preme Court said: 

"Taking the physical situation into consid-
eration, the prosecutor has altogether failed 
to satisfy us that the application of the ordi-
nance in the case before us is an unreasonable 
exercise of the police power." 

In Ninth Street Improvement Comp iany v. Oceian 
City, 90 N. J. L. 106, aff d. 91 N. J. L. 703-, the Su-
preme Court said : 

"In our judgment, the erection and manage-
ment of a garage with all its incidental dan-
gers and inconveniences to adjoining property 
and public travel are manifestly matters cog-
nizable by . the municipal governing body as a 
subject for regulation in the public interest, 
under the police power expressly conferred as 
in this instance, or, reasonably implied ex-
necessitate in aid of the general welfare 
against dangers recognized and obvious to 
persons and property." 

To the same effect are the cases of Hench v.-East 
Oriange, Portoff v. Bigelow, supra, L,ong v. Scott, 
supra, and A. G. Construction Comp :any v. S'cott, 
supra. 

In Village of E'uclid v. Ambler Realty Co., No. 
31, filed November 22:nd, 1926, the U. S-. Supreme 
Court, in treating with the application of a zoning 
ordinance somewhat similar to the provisions of 
the local ordinance, said : 

"The matter of zoning has received much 
attention at the hands of commissions and 
experts, and the results of their investigations 
have been set forth in comprehensive reports. 
These reports, which bear every evidence of 
painstaking consideration, concur in the view 
that the segregation of residential, business 
and industrial buildings will make it easier 
to provide fire apparatus suitable for the char-
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acter and intensity of the development in each 
section; that it will increase the safety and 
sec11rity of home life; greatly tend to prevent 
street accidents, especially to children, by re.-
ducing the traffic and resulting confusion in 
residential sections; decrease noise and other 
conditions which produce or intensify nervous 
disorders; preserve a more favorable environ-
ment in which to rear children, etc. 

"With particular reference to apartment 
houses, it is pointed out that the development 
of detached house sections greatly retarded 
the coming of apartment houses, which has 
someti1nes resulted in destroying the entire 
section for private house purposes; th.at in 
s11ch sections very of ten the apartment house 
is_ a mere parasite constructed to take advan-
tage of the open spaces and attractiv ·e sur-
roundings created by the residential character 
of the district. 

"Moreover, the coming of one apartment 
house is followe _d by others, interfering by 
their height and bulk with the free circulation 
of air and monopolizes the rays of the sun 
which otherwise would fall upon . the smaller 
homes, and .bringing, as their necessary ac-

- companiments, the disturbing noises incident 
to increased traffic and business, and the oc-
cupation, by means of moving and parked 
automobiles, of larger portions of the streets, 
thus detracting from their safety and depriv-
ing children of the privilege of quiet and open 
spaces for play, enjoyed by those in more 
favorable localities-until, finally, the resi-
dential character of the neighborhood and its 
desirab ,ility as a place of detached residences 
are utterly destroyed. 

"Under these circumstances, apartment 
houses, which in a different environment 
would be not only unobjectionable but highly 
desirable, come very near to being nuisances. 

"If these reasons, thus summarized, do not 
demonstrate the wisdom or sound policy in 
all respects of those restrictions which we have 
indicated as pertinent to the inquiry, at least, 
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the reasons are s11fficiently coge11t to preclude 
us from saying, as it must be said before the 
ordinance can be declared unconstitutional, 
that s11ch provisions are clearly arbitrary and 
unreasonable, having no substantial relation 
to the public health, safety, morals or general 
welfare. Cusack Co. v. City of Chicago, sup 1ra, 
pp. 53-0-5'31; Jacobson u. Massachusetts, 197 
u. s. 11, 30-31." 

Appellees submit the West Orange zoning ordi-
nance, as applied to the particular building, at the 
particular site in the case under consideration is 
not so clearly arbitrary and unreasonable and has 
such substantial relation to public safety and gen-
eral welfare that it should be held a valid exer-
cise of the police power. 

II. 

The findings of the Supreme Court were ' justi-
fied by the record. 

It is well settled that this Court will not review 
findings of fact made by the Supreme Court, if 
there is any evidence justifying the said findings. 

' 

. Collingswood v. Water Supply Commis-
sion, 85 N. J. L. 678; 

Sisters of Charity, 73 N. J. L. 69:9'; 
Lun ·dy v. George Brown a·nd Comp 1a·ny, 93 

N. J. L. 4·691
; 

R·yer v. Turkel, 75 N. J. L. 677. 

The Supreme Court found that the zoning or-
dinance, as applied to this particular case, was a 
reasonable exercise of the police power. The per-
tinent part of the opinion of the Supreme Court 
is as follows: 

"In the present case we consider that in the 
proceedings before the Board of Adjustment 
there was no testimony to the effect that the 
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provisions of the ordinance are unreasonable. 
The presumption is that they are reasonable. 
Burg v. Ackerman, 135 Atl. Rep. 672. There is 
also a presumption that the action of the Board 
of Adjustment was right. Silvester v. Prince-
ton, 5 Adv. Rep. 1801. This court will not dis-
turb the action of the Board of Adjustment un-
less its action is shown by evidence to be 
wrong. Oxford Construction Co. v~ Orange, 
137 Atl. Rep. 545." 

The testimony of the several property owners 
before the Board of Adjustment is ample to justify 
the finding that the zoning ordinance as applied 
to this particular case, is a valid exercise of the 
police power, for the reason that the erection of 
the proposed building, containing seven stores 
would be against the public safety and the general 
welfare. The argument un _der Point One is equally 
applicable here. 

It is respecfully submitted that the · finding of 
the Supreme Court that the zoning ordinance in 
question is not unreasonable, should be sustained~ 

CONCLUSION. 

For the reasons set forth above, the judgment 
of the Supreme Court should be affirmed, with 
costs. 

ALFRED ,. GROSSO, 

Attorney for Respondents-Appellees. 






