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BULLETIN NUMBER 108 February 17, 1936

1. APPELLATE DECISIONS - McHUGH v. WEST DEPTFORD

' EDWARD JOSEPH McHUGH, D)
Appellant, - )
"—vs~ ) |
~ ON APPEAL
TOWNSHTP COMMITTEE OF WEST . ) CONCLUSIONS

DEPTFORD TOWNSHIP (GLOUCESTER
COUNTY)

)
' Respondent - )
William C. Egan, Esq., Attorney for Appelldnt.

ASamuel‘Tl Héritage,fChaifman of - the Township Committee,
: For Respondent.

"BY THE COMMISSIONER:

Appel]ant appeéeals from the ‘denial of his appllcatlon for
a ylenary retail consumptlon license for premises located at

#400 Red Bank Avenue, West Deptford.

o Respond@nf contends' the. ﬁppllcatlon was properly denied
becauae gppellent was not a resident of the Township and was
therefore barred by virtue of respondent's resolution of July
8th, 1935, which reads:

ilo license shall be issued to any person
“who has not been a resident of the Township for
the past two years.!

After this appeal was heard, said resolution was dis-

. pprovca by. the Htate Commissioner because, as worded, it would
prohibit the issuance of a licensc to anyone who had not been a
resident of WestADeptford for the two years preceding the date
of adoption of the resolution and thus would create in favor of
the few who could comply therewith a monopoly by imposing a

. condition with which no residents in the future could possibly
comply.

Sabuequently, after respouaent was notified of the de»
 fect in its resolution of July 8th, it adopted on December £6,
1935 a new resolution, Section "g" of Whlch reads:

"ilo licenses shall be issued to any person
who has not been a resident of the Township
for the past two years lmmediately preceding
the application for a license."

. This resolutlion was duly approved on January 7th, 1956
by the State Commissioner and therefore is now effcctvve.

Naw Jersey State Library
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This resolution may. properly be considered by the State
Commissioner 11though enacted after the denial of Jppellant's
application. BSiein v. West New York, Bulletin #101, Item #7;
Franhlln Stores Co.. V.. 1lzabcth Bullatln.#ﬁl, Iten #1. Ac was

sald In the Pranklln utoLeu cas

"Sound public policy requirﬂb that if a specilal
privilege is to be given, the grant must be consonant
with such policy at the time the grant is made.
Whether a license should be issued is not a game

of legal wits or abstract logic,  but, rather, a solemn
determination on 2ll the concrete facts, whether
presrnted originally or on appeal, whether or not

it is pruper to igsue that license. It 1s not a

mere umpire's decizsion whether or not some adminis-
trative official previously made a move out of order
or erred in technicgue op did something which by
strict rules he had no rignt to 4o but rather a
final adjudication whether the license should be
issued. NOW,"

We come then to a consideration of the case on the merits.

Appellent stipulated that he is not & resident of West
Deptford Townsnip. ﬁu argues that the municipal policy requiring
such residence is invalid because dbection 2% of the Control Act
defines the quall?lcablons of an applicant for a license and omits
any mention of the residence requirement in any partlcular munici-
pality, and therefore,. invoking the doctrine expressio unius est
exclusip alteriug, conc]udes that a municipality may not super-
lmpose such a reguirement upon the statutory quallflcatlons set
forth in the Act.

‘This is the identical contention considered at length in
~Tamello v. Rumson, Bulletin #77, Item #9, where 1 held that a
munlulpal issuing authority may exercise a reasonable discretion
in the issuance of llcpnscs and may add reasonable conditions pre-
cedent to the issuance of any licenses above and beyond those
expressed in the Control Act I there said:

"The ordinance 1s not repugnant to the Control Act. It
does not lessen the requirements - it strengthens
them by adding an additional gqualification. It
does not tie the hands of the State, for the State
has committed the issuanceé of retail licenses to
the several municipalities. Mcre silence by the
State Act on the point of local residence is not in-
consistent with a local requirement on this score.
The Eorough ordinance does not deny , as contended,
to a class of citizens, the constiltutional guarantles
of every citizen that, in the words of appellant's
counsgel, 'these 6fuaranti@" are that every citizen
of the State has the same right which every other
citizen of the State has, Among these rights is the
right to establish any business in any particular
municipality without being subjected to additional
restrictions which are not imposed upon all citizens.!
The learned attorneys of the appellant in their ex-

ellent and helpful brief have, at this point, fallen
into the error of treating as a right that which is
only a privilege. See Buwmball v. Bernardsville,

Bulletin #66, Item #9; Krause v. Freehold, Bulletin

#6, Item #8. As was said in the Bumball case, supra,
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"'No one hag_a "right" to _a license. It 1s,
at most, & priv{lege conferred by the State which
the issuing authority may deny in the exercilse of
sound discretion. Meehan v. Jersey City, 7& N.J.L.
&82."

"Appellant's theory, if sound, would make it man-
datory for an issuing authority to issue a license to any
person who came within the terms of the Act. In this he
errs. For the Act is permissive and not mandatory. It
defines the persons to whom, and the conditions under
which, an issuing authority may issue a licensé but does
not compel the issuance of such a license to anyone simply
because he is not disqualified.

"The Commissioner has often ruled herctofore
that the mere fact that a person is not barred from receiving
& license under the Controi Act does not make it mandatory
upon the issuing authority to grant his application. On
the contrary, if in the exercise of a reasonable discretion
the issuing authority determines that the granting of the
application is undesirable the Commissioner has sustained
its action in denying the application. Thus in numerous
cases, where an applicant was not personally disqualified
under the Act, the denial of his application was sustained
on the ground that the municipal issuing authority reason-
ably determined that he was perscnally unfit to receive a
license. Orofino v. Millburn, Bulletin #45, Item #15;
Saft v. Union, Bulletin #37, Item #8; Moss & Convery v.
Trenton, Bulletin #29, Item #182; Meyers v. Cranford,
Bulletin #44, Item #4. Similarly the Commissioner has
affirmed refusals to issue licenses to applicants quali-
fied as to person and place on the ground that a sufficilent
number of licensed premises existed in the vicinity and
the issuance of an additional license would be socially
undesirable. Bader v. Camden, Bulletin #44, Item #8;
Furman v, Springfield, Bulletin #49; Item #6; Faccidomo
v. Union Beach, Bulletin #55, Item #8; Clement v. Loder,
Bulletin #b2, Item #b."

With reference to the further question as to the reason-
ableness of & Tocal requirement that an applicant for a retail
licensc be a resident of the municipality in which the premises
sought to be licensed are located, I ruled:

"We come, then, to the remaining gquestion - whether

the requirement that an applicant for a retall license

be a resident of the municipality in which the premises
sought to be licensed are located, for a period of one

year prior to the filing of the application, is reasonable.
The dispensation of aleoholic beverages from time immemorial
has heen recognized as impregnated with public interest. The
character of the persons to whom the privilege of making
such sales is entrusted is of utmost importance - perhaps in
the long run the most effective safeguard against abuses.

An issuing authority is under the positive duty to insure
the issuance of licenses only to persons of good character.
It must, therefore, investigate carefully all applicants.
Any requirement reasonably designed to facilitate such
investigation is eminently proper. The requirement that a
person be a resident of the municipality from which he

seeks a license, for a period of time, so that he may

become known and a basis laid to Jjudge his character has

a direct and immediate connection with the proper admin-
istration of lilicenses, In Re Piscataway, Bulletin #75,

Ttem #9, the Commissioner said: 1 1 can see a good
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reason why.a person may be required to reside in a
Township for three years as a condition precedent

to obtaining a liguor license. Because of his ‘
residence, opportunities would be afforded to form
some estimate of his character'."

- This case islgoverned-by the rulings previously made.

The action of respondent 1s affirmed.

D. FREDERICK BURNETT
Commissioner

Dated: February 8, 1936.

APPELLATE DECISIONS - RECCHIA v. ORANGE.
NICHOLAS J. RECCHIA, )
Ap@ellant, )
-VS— | )
« ON APPEAL
MUNICIPAL BOARD OF ALCOHOLIC )
BEVERAGE CONTROL OF THE CITY CONCLUSIONS
OF ORANGE, )
Respondent. )

I

Richard J. Fitzmaurice, Esg., Attorney for Appellant.
Louis J. Goldberg, Esq., Attorney for Respondent.
J. A. Palmieri, Esq., Attorney for Peter Cecere, Owner of Premises.

BY THE COMMISSIONER:

This is an appeal from.a revocation of appellant's re-
tail consumption license for premises located at 132 South Essex
Avenue, Orange, for vielation of the Control Act, and also from
the refusal of respondent to transfer the said license from
132 South Bssex Avenue to 130 South Essex Avenue, Orange.

At the hearing it appeared that two investigators of this
Department inspected the licensed premises on August 20, 1934.
The investigators found and seized admittedly illicit alcohol upon
the premises, viz: :

Quart bottle "01d Bill) Whiskey, ,

5-gallon can, about 7/8 full of alcohol,

l-gallon glass Jjug full of alcohol which had been
colored and diluted,

i-gallon glass jug 1/2 full of alcohol which had
been colored and diluted,

l1-gallon jug of wine,

Quart bottle "Sweepstakes" Whiskey.

e

On the day following the selzure, appellant was arrested;
and later was indicted for possessing said illicit liquor with
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intent to sell it, and on QGctober 14, 1935 entered a plea of non
vult.

On or about October £9, 1935 respondent instituted these
proceecings.

At the hesring held before respondent, the licensee
was found guilty upon the first and third chareges, which are
set forth in said notice as follows:

"l — That on August 20th, 1934, you did own, possess, keep
and store certain illicit Beveroges on premises at
132 South Essex Avenue, Orange, New dJersey, with in-
tent to sell the said 1llicit Beverages, in violation
of dection 48 of an #ct entitled (an Act concerning
Alcoholic Beverages) passed December 6th, 1933 and
the acts supplemental thereto and amendatory thereof.

13 ~ That on August 20th, 1934, you 4id fail to have proper
: swanps o other proper evidence of payment of the tux
required to be paid to the State of New Jersey, on
certain Alcoholic Beverages owned or controlled or
possgssed by you.M

The respondent thereupon revoked appellant's licensc.

At the hearing of the appeal, appellant contended that
the 1licit alcchol had been left upon the premises by a former
licensee, that e had seen the five-gallon can in the cellar
but had never investigated to lesrn the contents thereof, and that
the bt one- gallon jugs were stored in the cellar and were cov-
ered with dust. No one representing the former licensee was pro-
duced to support this theory as to the manner in which the
illicit alcohol happened to be upon the prenises. It further
appearec that thce licensee had taken the place over fron the
former licensec about eight (8) months prior to the seizure and
thus 1t would seen that the appellant had anple opgortunity to
investigate the contents of the can., Furthermore, 1t -appears
from the evidence of one of the investigatore that the jugs were
clean and that the can was "brand newV.

‘ I give no credence to the testimony of appellant on this
acore in view of his admission by his plea of non vult of the
truth of the charges made by respondent. If guilty there, he

is guilty here.

- The action of respondent is affirmed.

D. FREDERICK BURNETT
Comisissioner :

Lated: February 10, 1936.
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%. APPELLATE DECISIONS - HELKE v. LOWER PENNS NECK

0SCAR HELKE, SR., )
.Appellant, )
~VS— ‘ )
TOWNSHIP COMMITTEE OF THE - -
 FOWNSHIP OF LOWER PENNG NECK CO%nggigﬁé
(SALEM COUNTY), \ )

Respondent )

Joseph Nafrow,‘Esq.,fAtﬁdfney for Appellant.
w. Orvyl'Schalick, Esq.,“Attorney for Respondent.
BY THi COMMISSIONER:

- Appellant appeals from the denilal of his application
~for a plenary retall consumption license for premises located
on Main Street, Pennsville, Lower Penns Neck Township.

: Respondent contends that the application was properly
denied because appellant is not the sole person interested
therein but that, on the contrary, his daughter. Ida McKinley,
who has not resided in New Jersey for the past five years and

- who has been convicted of a violation of the Control act, has
an undisclosed interest in the business to be conducted under
the license applied for.

Appellant is 72 years old. His daughter, NMrs. McKinley
resides in and conducts a restaurant upon the prenises sought
to be licensed. In January, 1935, she was convicted of illegal
sale of alcoholic beverages, the violation having occurred at
the vrerises now in question. Appellant resides in a different
portion of the Township. He admits that if his application is
granted his daughter will continue to operate the restaurant
for him and that if his business is successful he will provide
her with enough money to live. He claims that she is not to
have znything to do with the liquor end of the business or to
receive any fixed salary.

At the hearing appellant testified that he had used his
own nmoney to pay the license fee and had enough to start the
business.

After the hearing an investigation conducted by this
Department disclosed that he was on the Emergency Relief. rolls
of Salen County, whereupon appellant adnmitted tnst he had
borrowed the money to be used in payment of the license fee
from one of his sons-in-law. , '

The false testimony given by appellant at the hearing
is in itself sufficient reason to dismiss the present appeal.
‘See Zelensk V.KTrenton, Bulletin #35, Item #9; Rayfield v.
Conover, Bulletin #65, Item #2.
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Furthermore, it indicates a d19p051t10n to conceal the

real situation underlyzny the application., Considered together
with all the other facts in the case, the respondent's finding
is amply supported that appellant is not the sole person
interested in the application.

The action of respondent is affirmed.

Dated: February 10, 1936 D. FREDERICK BURNETT
. Commissioner
MUNICIPAL ORDINANCES - VALIDITY - DISCRIMINATION BETWEEN MEMBERS

OF THE SAME LICENSE CLASS

MUNICIPAL ORDINANCES -~ PENALTIES - SHOULD BE DETEEMINED WITH
RESPECT TO EACH VIOLATION SO AS TO FIT THE CRIME.

February 5, 1926.

~Wilfred L. Baldwin,

City Clerk,
Rahway, New Jersey

Dear Sir:
I have before me for consideration:

22 QL L 3L
ZAN v 7 A N

6. A resolution adopted by the Municipal Board on December 12,
- 1933, being Hules 1 through 8, regulating the sale of alcoholic
beverages, as supplemented by

7. A resolution adopted by the Municipal Board on January £9, 1934,
being Rule 9.

9. A resolution adopted by the Municipal Board on March 8, 1984,

amending Rule 1 of Item 6.

LYRRY MAL
I A Sl D A

14. A resolution adopted by the Municipal Board on March 7, 1935,
amending Rule 1 of Item 6.

A A A A
Ay Ay EAY

&Y

They are approved as submitted subject to the following

comments and exceptions:

(Y2

AL 2L M L
T AN

Item 6 as supplemented by Item 7 and as amended by Ttems 9 and 14:

These items consist of nine rules regulating the sale of .

- alcoholic beverages under plenary retail consumptlon and plenary
- retall distribution licenses. By their terms, they do not apply

to plenary retail consumption licensees whlch are clubs and
sell alcoholic beverages to members and guests exclusively. So
far as some of these rules are concerned, the exception exempting
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clubs 1s proper. I have approved some such exceptions in favor
of clubs, even though they could be questioned on the grounds of
discriminating between members of the same license class, because
police power and public policy have reasonably supported clubs
being so distinguished. Bulletin 43, item 11, Bulletin 19, item
7 and Bulletin 7, item 1. But it does not follow that the ex-
ception in favor of clubs is proper in all cases.

For instance, your Rule 1 as amended fixes opening and
closing hours. The exception in favor of clubs in this instance
would confer upon certain plenary retail consumption licensees
(those which qualify as clubs) the privilege of selling alcoholic
beverages on weekdays for five hours longer and on Sundays for
seven hours longer than other members of the same license class.
I am not at all sure that the exception in this case is sound.

If public policy demands that consumption licensees be closed at

a certain hour, it should be carefully considered whether or not
the motivating causes for that policy would require that the

hours apply to all consumption licensees without exception. There
1s no .doubt in my mind but that such an exception in favor of
clubs would add materially to the present difficulties inherent

in the policing of such organizations. Cf. re Rumson, Bulletin
87, item 11. :

ke
>3k
O
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K
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Rule 1 provides in conclusion that "Nothing in this ruling
shall be construed to permit stores operating under a Plenary
Retail Distribution License to keep open beyond their regular
hours of business for the sole purpose of selling alccholic
beverages.”" I take it that this means that distribution licensees
who conduct in conjunction with the sale of alcoholic beverages
other mercantile businesses, are to continue to close their

- entire premises at the same hour as was customary for them to
close before they obtained their alcoholic beverage licenses. Thus
chain grocery stores holding distribution licenses would be re-
quired by the rule to continue to close at 6:00 p. m. on weekdays
with the exception of the customary nine o'clock closing on
Saturdays and to remaln closed all day on Sundays; delicatessens
and drug stores holding distribution licenses would be required to
close at their customary hours which, as I have observed, varies
from early evening to early morning dcpending on the amount of
business being done; distribution licensees selling alcoholic
beverages exclusively would not be required to close until the
general closing hour fixed in Rule 1 for 21l licensceces. So the
rule would not fix any general closing hour for distribution
licensees; some would be required to close early, others permitted
to close late, each case depending on the hour that the holder of
the license had customarily closed his business before obtaining
same.

Now, in the first place, I don't think that there is any

justification for distinguicshing between distribution licensees

so far as the hours between which alcoholic beverages may be

sold are concerned. If the sale of alcoholic beverages by certain
distribution licensees is, during particular hours, socially un-
desirable, then sucn sale by other distribution licensees between
those hours is at least equally as undesirable. Why should some beg
-allowed longer hours than others? Unless the distinction can be
grounded in gound public policy, it is unreasonable and unfair.

Secondly, the regulation is too indefinite. To carry out
your purpose, you would have to fix the hour when each particular
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distribution licensee must close. Otherwise, no one could be

sure whot each particular licensee's closing hour would bes The
licensec himself could change it at will by lengthening or
shortening the hours during which he would conduct his other
mercantile business. ‘So the regulstion is rcally no rule at all
and is, therefore, unenforceable. In order to be legally enforce-
able, it should definitely indicate the specific requirements with
which licensees must comply, the particular rules which must be
obeyed, the zctual conduct which is prohibited. The only guestion
rules should leave open is onc of compliance. Re Rockaway Township,
Bulletin 98, item a. :

The cencluding paragraph of Rule 1, quoted above, 1is, for
thege reasons, disapproved. ;

) 2
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Rule & rcguires conformity with the approved zoning map
of the City of Rahway rclating to business districts. ©OStanding
alone there is no question but that the regulation is proper.
But how about the general exception from all of the ruleg that
you made in favor of clubs holding consumption licenses which sell
to members and guests exclusively. Are you sure that such an ex-
ception can be made to your zoning ordinance? I doubt it and
suggest that you refer the gquestion to your own counsel for his
advice. :

Rule 4 says that no women or persons under twenty-one years
of age are permitted to tend bar. Now Section 2 of the Act pro-
hibits the issuance of any licensc to agnyonce under legal age and
Section 238 of the Act prohibits the employaent by & licensee of
anyone whe would fall to gqualify as a licensce.. And the only
permissgible cxceptions to the rule in Section &3 reguire the:
Commiseloner's approval first obtained but in no cvent, allow
anyone so employed to sell or solicit the scle of zny alcoholic
beverage, Thus, persons under the age of twenty-one years are
prohibited by statute from tending bar and there is no authority
conferred upon anyone to make exceptions to the contrary. So your
general exception aforeszid in faver of clubs is, so far as it
applies to this rule, disapproved. Moreover, to the extent tha
it would permit women tc tend bar in these favored clubs, it i1s also
disapproved for if the enmployment of women bartenders is contrary
to your Board's pelicy. with respect to consunmption licensecs
generally, I don't think it ought to be relaxed for the benefit of
certain clubs. . .

Fulc 5 says that the sale of alccholic beverages 1s not
permitted tou minors, mental cdefectives, or habitual drunkards.
I see no justification for the excention in favor of clubs .so far
as this rule is concerned. Salez to winors, nental defectives or
habitual drunkards should not be tolerated under any circumstances,
The cxception, as applied to this rule, 1s disapproved.

Rule 8 provides that any violation of the regulations, as
well as the provisions of the Act, will be punished by suspension
of the license for the teri of two years. The statute confers upon
each municipal issuing authority the power to suspend or revoke
any license-issued by i1t for such violations but it dues not fix
the term of the suspension Lo be imposed. Instead, it leaves it
open so that the 1ssuing authority may, in its judgiiont and
discretion imposc penaltics in accordance with the nature of the
offenge. You, however, hsve resolved to inpose a two-year sus-—
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pension for any violation regardless of its nature and by so doing
have, so far as the penalty is concerned, prejudged each and
every case. Now I am heartily in favor of good, strapping penaltie
where warranted but I also think that penalties should fit the
crime. They must be reasonable. Otherwise, they smack of the
ingquisition and do as much to bring the law into disrepute as lack
of enforcement. I think it would be wise if you would exscind frow
lmle 8 the words "will be punished by suspension of the license
for the term of two years" and in place thereof substitute
therefor "shall be cause for suspension or revocation of the
license.m Then esch case can be determined on its merits and
punishment inflicted accordingly. '

Consider Rule 8 also in its relation to the exception
in favor of clubs. Burely this exception cannot operate in this
case. There is no Justification for exempting a particular
group of licensees from compliance with your rules or the statute.
Nor igs there any justification for granting them immunity from
the punishment which Rule 8 would impose.
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Very truly yours,

D. FREDERICK BURNETT
Commmlssioner

MUONTCIPAL ORDINANCES - REGUIREMENTS OF RESIDENCE WITHIN
MUNICIPALITY - VALIDITY VWITH RLSPECT TO INDIVIDUAL AND CORPORATE
APPLICANTS.

February 5, 1936.

Harlan P Ross
Borougn Clerk
Bogota, New Jersey

Dear Sir:

I have before me your letter of January 17th and the
proposed ordinance to regulate the sale of alcocholic beverages
in the Borough of Bogota. The proposed ordinance, upon final
adoption, will be approved as submitted subject to the following
comments and exceptions:

e
>
e
<
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Section 5 szys that no retaill license ghall be issued to
a natural person unless he shall have been a resident of the
Borough of Bogota for at least two years continuously immediately
prior to the submission of the application. That regulation
standing alone is approved. Iamello v. humson, Bulletin 77,
item 9. The section then goes on to provide in the case of
corporate applicants that unlcss each officer and each director
and each holder of ten per centum or more in beneficial interest
of the capital stock quealifies as an individual applicant in
all respects, no licensc shall be grantea. This requires
compliance by corporate applicants not only with the qualificetions
required by statute of individual applicants but also with your
local rule requiring of individual applicants two years' residence
in the Borough. it raises many questions.

The statute, Chapter £B4, P. L. 1935, Control Act neprint
Section ¥22A, says that no municipal retail license shall be
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issued to any corporation, cxcept for premises operated as a

bona fide hotel, unless cach holder of more than ten per centum
of its stock qualifies in all respects as an individual applicant.
In Section 28, 1t says that in the case of corporate applicants
each officer and each director and cach holder of ten per cent

or more of the capital stock must qualify as an individual appli-
cant in all respects except as to citizenship, residence or

age. This means that if the applicant for a retall license is

a corporation, and the application is for premises to be

operated as a bona fide hotel, that each officer ana each
director and cach holder of ten per cent or more of the capital
stock must gqualify as individusl applicants in all respects
except as to citizenship, residence or age; that the corporation
is not disqualified if an officer or a director or zny such
stockholder is an alien or a non-recsident or a minor. It also
meens that if the applicant for a retail license is a corporation,
and the applicaiion is for premises other than a bona fide hotel,
that each officer and each director must qualify as individual
applicants in 2ll respects except as to ciltizenship, residence

or age and that each holder of more than ten per cent of its
stock must quailfy as an individual applicant in all respects
with no exceptions; that the corporation is not disqualified if
an officer or a director is an alien or & non-resident or a minor
but that it is disqualified if any holder of more than ten per
cent of the stock is an alien or a non-resident or a minor. Your
regulation, on the other hand, wwuld require of corporate
applicants that each officer and each director and each holder

of ten per cent or more of the cepital stock qualify in all cases
as an individual applicant in all respects reguiring, in addition
to the statutory qualifications, two years'! residence within the
municipality.

In Iamello v. Rumson, supra, I ruled that it was hot
compulsory that an lissuing authority issue a license to every
person who camec within the terms of the Act. The Act is permissiv
and not mandatory. 1t defines the persons to whom and the
conditions under which an issuing authority may issue a license
but does net compel the issuvance of a license to anyone who is
not otherwise qualified. The Act says in Section £9 that each
issuing authority by resolution first approved by the Commissioner
mey fmposc any cendition or conditions to the issuance of any
license deemed necessary and proper to accomplish the objects
of the Act and 0 sccure compliance with the provisions thereof.
In bection £1, it lmposes upon ecach issuing authority the duty
to do, perform, take and =dopt all othcer acts, procedures and
methods designed to insure the fair, impartial, stringent and
comprehensive administration of the Act. In Section 74, it
says that the Act is intsnded to be remedial of sbuses inherent
in liguor traffic and shall be liberally construed. There
appears to be ample authority in support of the conclusion that
municipalities may cexercise reasonable discretlion in the adminis-
tration of the issuance of licenses and wmay superimpose
reasonable conditions precedent to the issuance of the licenses
althougnh there may be no express warrant therefor in the Act in
so many words. So the guestion boils down to whether or not in
each casc, the additional regulation is reasonahle.

There is no doubt in my mind but that the reguirement
that individual applicants for retaill licenses be residents of
the municipality in whicih they are applying for a veriod of
two years prior to filing the application is reasonable. Un-
guestionably, individuals would become better known to the local
authorities by reason of this residence and the local control
of the sale of alcoholic beverages way be materially aided there-
by. Because of the residence, opportunity would be afforded to
form some estimate of the individual applicent's character. But
a corporation in the cyes of the law is a distinct legal entity.
%ts membgrsz although comprising the corporation and responsible
;orﬁits ?%Elonf’ dQ,HQt ac? a;_;@d1v;@ua}s. Further, the statute
already imposes stringent requircments upon corporate applicants
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and, moreover, contemplates cdreful investigation of corporate

as well as other applicants in order to determine that the
car)oration, as an organigation of persons, is qualified to re-
ceive a license. I think that the statutory requirements with
restect to corporations go far enough. Further restrictions,

to my mind, would unnecessarily hamper legitimate business. As
it now stands, you are fully protected by the statute. And

the additional reguirements, rather than proving of benefit,

may possibly exclude corporations otherwise gesirable and fully
qualified. The restrictions you have superimposed upon corporate
applicants over and above those imposed by statute are not reason-
able. They are disapproved,

T suggest that you revice the section so as to include only

its first sentence; to wit, "Section 5. Hesidence HRequirement.
No retail license shall bo 1soued to a natural person unless he

&ll have been a resident of the Borough of BogOEJ for at least
two vears continuously imnediately prior to the submission of
the EEHchatlUD.” The rest of the section can be omitted entire-
ly bcecause 1t deals with matters already controlled by statute
which need not be included in the ordinance in order to be
effective, To leave them out will help reduce the incidental cost
cf printing and advertising.

Very truly yours,

D. FREDERICK BURNETT
Cuumlss¢one

LICENSE AUTOMATIC SUSPENSION - WHEN AND T0 WHAT BXTENT LIFTED
BY STATE LOAMLS IONER FOR GOOD CAUSL SHOWN - HEREIN OF BOOTLEG
LIGUOR AND PENALTILS UPON LICENSELS.

e

In the HMatter of thp Petition

~of- )
ON PETITION
LEON STEIN, to Lift Suspension ) CONCLUSIONS
of LICLHJO
)
BY THE COMMISSIONER:

It appears from staff reports that 2 complaint was
received that the above licensee sold illicit alcohelic beverages
and that he kept his illegal stock in his auntowobile parked in
front of his tavern. On July &5, 1985, Investigators Boehm and
King proceeded to Passaic and inspected the licensed premises.
They observed a 1927 Chevrolet car parked in front of the tavern.

The licensee admitted that i€ was his car. It was locked and
after considerable discussion the licenscc finelly zgreed to
onen the door of the car. Upon onening the door he picked up

a package which the Investigators declare he endeavored to smash.
They prevented him from deoing this and discovered that the
pwohac* contained a half gallon Jug of alcohol bearing no tas
stamps. The licensee was arrested and the car confiscated.

Stein was indicted; tried in Special Sessisns; found
gullty and fined $100 and placed on probation.

/
/
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The license was therefore automatically suspended by
this conviction until the end of the license period, viz.:
June 30, 1936. The licensed premises were ordered closed on
January £7, 1986.

The petition now filed to 1ift the suspension denles
knowledge of the alcohoal found in his car and claims that the
licensee 1s a victin of circumstantiel evidence alleging that
one of his competitors probably placed the alcohol in his

o]

he faet that he was found guilty in the criminal court

is dispositive for therc he mmst be founa gullty beyond a
reasonable doubt or else nov at all.

- On the other hanc, therc are no oggravating circunstances,
in fact, his general good reputation 1s attested by the Mayor and
two Commissioners of Passaic, who believe that the punishment
already inflicted has taught him the neecded lesgson.

The wolicy, howvever, of this Department, us set forth in
re Morris, Bulletin 98, item 10, is that a nminimum of thirty days
suspension  will be inflictea upon all licensecs found guilty of
dealing in bootleg liguor, because such action undermines the
basis princirle of Repeal which nermits the sale of legitimate
alcoholic heveragcs and, as & necessary consequence, outlaws all
bootleg liguor. Persons licensed to sell legitinmate beverages
nust conduct themselves so that the public 1s assured that they
are worthy of confildence. :

Hence for the reasons set forth in re Morris, the
petition to 1ift the statutory autcomatic suspension is denied
at thec present time, but will be granted effective February
[, O .

27, 1976.

Until then the license stands susiended. An order will
be entered sccordingly.

Dated February 10, 1336. ’

D. FREDERICEK BURNETT
Commigsioner

CONSUMPTION LICENSES ~ "MULLIGANY -~ WHAT IT IS AND UESTIONS
AS TO ITS EFFECT.

February 10, 1936.

Thomas MacNamara, Secretary,
N, J. Brewers Association,

Desr Mr. MacNanara:

I have request for ruling whether "muliigan" is permissible.
On inquiry as tc just what "wmulligan" is, I am informed: '"Mulligan
is made out of any one of the following substances: Wihiskey, Gin,
Beer or Ale, with rec pevpers. The dry red peppers are put 1in a
bottle the size of a catsup bottle, and about six or eight ounces
of the above named liquids are poured into the bottle to saturate
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the peppers. A few drops of this solution is put into a glass

of beer to give a heating effect when the sane is drunk.n

. While the idea is not particularly intriguing, I do
not think offhand of any objection if someone wants his beer
a la Tabasco.

However, I am not at 211 sure of the results of this
"heating effect". Who administers the dose--the bar keever or
the customer? Would the customer recognize it if put in
without his knowledge? If injected intc the customer's glass,
would it create a demand for a different brand? What are its
effects other than heating? What are its legitimate uses?
And its abuses? Is it conducive to temperance and control? .
Does it stimulate or satisfy thirst? Is its use approved by the
brewers? Do they use it themselves? What has been their ex-
perience with it¥ What 1s the considered recommendation of
your Assocation?

Decision reserved.

Cordially yours,

D. FREDERICK RURNETT
Conmmissicner

8. REVOCATION PROCEEDINGS - APPEALS - PROCEDURE INDICATED.

February 11, 1936

Rose Marie Micelil,
Union City, New dJersey.

Dear Madam:

In your letter your state that you are the innocent
victim of circumstantial evidence. You refer to the fact that
your retail consumption license was revoked by the Board of
Commissioners of Unilon City. You say the facts are that two
of the Investigators from this Department found four bottles
of inferior liquor which was dus to the carelessness of a bar-
tender; that after your license was reveked this bartender
telephoned you and sald he had tamperced with the bottles.

The reports in the file in this case indicate that
your husband Philip Yandolino, who was acting as bartender when
the Investigatorgs visited the licensed premises on October 29,
1935, admitted that he was the one wno had added water to the
liquor; that he also took the stand at tihe revocation hearing
before the Board of Commissioners of Union City and admitted
his guilt.

You further state that you consider the revocation
unjust; that you have read in the local papers where more serious
cases than yours have resulted in only a short suspension. The
extent and severity of secntence in your case--as in all revocation
proceedings handled by municipalities--rests entirely in the
hands of Board before whom you were summoned. Any petition by
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you directed solely’ﬂo the question of punishment should be made
to the Beard of Commissioners of Union City.

If you feel you were improperly adjudicated guilty on
the facts, you have the right, conferred by Section &8 of the
Control Act of this State, to file a formal appeal with the
State Commissioner within thirty (30) days after you have been
served with notice of your sentence. The pertinent part of
said section follows: :

"In the event of any suspension or revocation
of any license by the other issuing authority,
the licensee may, within thirty (30) days
after the date of service or of mailing of
said notice of suspension or of revocation,
appeal to the commissioner from the action of
the other issuing authority in suspending
or revoking such Jlicense which appeal shall
act as a stay of such suspension or revocation
pending the determinatlon thereof unless the
commissioner shall otherwise order.™

The file in your case further indicates that you
were scrved with the Order of Revocotion on January 15, 1936.
The thirty (30) day period within which you may file an appeal
would therefore expire on February l4th, next, If it is your
purpose to appeal you must proceed with the utmost speed. A
copy of the Rules Governing Appeals together with forms of
Petition of Appeal are enclosed herewith.

Very truly yours,

D. FREDERICK BURNETT
Commissioner

By: Jerome B. McKénna,
Attorney

9. RULES GOVERNING CONDUCT OF LICENSEES AND THE USE OF LICENSED
.PREMISES -~ RULE £ - BLECTION DAY CLOSING - RULE DOES NOT
APPLY TO SCHOOL ELECTIONS.

February 14, 19%6.
Emile E. Bugnon, Chief of Police, E&m-G$°£m&9h*(jxao”+$””'l %@ z; '
Wood-Ridge, N. J. ™. Codd, g e rude o hecadd
| oy arnd A»QLf}u>v14bulb1n b1ﬁ1&
I have yours of the 13th re school election in your 8o g
Boreough on February 1lth.

My dear Chief Bugnon:

You were entirely correct in your impression that
Rule £ governing the conduct of licensees, which provides that
"No licensee shall sell or offer for sale at retail or deliver
to any consumer, any alcoholic beverages in any municipality in
which a general, municipal, primary or special election is held,
while the polls are open for voting at such election" does not
apply to school elections.

The four classes of elections set forth in the rule
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are those specifically set forth in the Election Law. Since
the school election is not a special election within the
purview of the Election Law, the rule has no application to
school elections. '

Corclallj yours

i\/ /7<4 Z/mr/jémwf//

Commissioner

]\\ﬁ'” Wi QBQYJ’Q\‘“\S/ Staie Ltiorealy



