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1. APPELLATE DECISIONS - DE VITO vs. NORTH ARLINGTONo 

MARIE DE vrro ,, ) 

Appellant, ) 

-vs- ) ON APPEAL 

COivliv10N COUNCIL OF THE ) CONCLUSIONS 
BOROUGH OF NORTH ARLINGTON,· 

) 
Respondent. 

) 

Meehan Brothers, EsQs., by John J. Meehan, Esq., 
attorneys for Appellant. 

Bruck & Bigel, Esqso, by Joseph BigGlJ Esqa, 
Attorneys for Respondento 

Charles Ho Stewart, Esq. Attorney for Knights of Pythias 
Bo & L. Ass'n., Obj8ctor. 

BY THE COMMISSIONER: 

Appellant nppenls from the denial of her upplication 
for a plenary retail consumption lic0ns~ for premises locat0d nt 
the northwest cornerof Chestnut Strect 1 nnd Belleville Turnpike, 
North Arlington. 

Respondent denied the application becausG (1) residents 
objected that the granting thereof would decrease the value of 
their property; (2) parking facilities afforded by appellant will 
be J.nadt;•quo.t~;; (3) there:; aru a sufficient number of taverns in the 
vicinity. 

·Bollevi.lle Turnpik(j, on which the premis(:,!s are .lo-cutod.9 
is a heavily travelled thoroughfare, zoned for businDss, and 
largely comprised of small business properties. Interspersed 
among these buildings a.re several on0-family dwellj_ngs. The 
intersecting side streuts ar0 entirely rcsidLntial except for one 
which is light industri.:J.1. The objectors reside on these side 
streets. General objections to the issuance of a license on 
a business thorouehfare, filed by rQsidc:nt.s of side strc~cts which 
are residential, are not in themselves a sufficient reason for 
denying a license. K:i.tz vs .. S2ldw.~J . .1, Bulletin #143, Item 3 
and case~ therein cited. 

As to the second alleged re2son, it appears that there 
is a parking spac~ on th0 easterly side of appell2nt's premises, 
thE:~ dimensions of which are fourtee:m fec~t by forty-eight feet o 

Moreover, appellant testified that she hGd made nrrang~ments with 
thu ovvners of property loc.'.1 ted direct1y opposite hi.::::r· prc,misGs to 
take care of·~ars that may stop at her rost~urant. Respondent 
scGms to fear that patrons attending app0llant's plac8 of business 
might leave th0ir cars parked in front of residcnc~s on Chestnut · 
Street, but that seems t6 bo n matter for local police regulation 
ind sb6uld be easily controlled. The second reason alleg8d is, 
thereforG, not sufficient for denying th~ license. 
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As to the third reason alleged, it appears that within 
a radius of six blocks along the Turnpike there are already 
five licensed taverns and two package goods storeso This 
evidence standing alone would seem to demonstrate thnt the 
section is sufficiently suppliedo It appears, however, that 
after the denial of appellant's application respondent trans­
ferrE-~d a consumption license from 31 Ridge Road to 318 
Belleville Turnpike. These latter premises are in the 
immediate vicinity of appellant's premises, which are located 
at 346 Belleville Turnpike. In the case of Karpf vs. Way, 
Bulletin //=81, Item 15, in considering a somewhat similar 
situation, I said~ 

nvvbile it is proper to refuse to issue a 
license for premises located in a vicinity 
already adequately provided for, nevertheless 
where the respondent subsequently issues 
additional licenses in the same vicinity, 
the contention that the issuance of additional 
licenses is socially undesirable falls 
of its own weighton 

The same rule applies where, subsequer1t to the denial of an appli~ 
cation~ respondent trnnsfers a license into the so.me rndzhborhoud~ 
Respondent was afforded an apportunity to expJ.3~n tne transfGr 
of the license, but has failed to offer any explsra~·~o~. Fer ·~he 
reasons stated, the third alleged ground for denying the license 
is insufficiento 

The action of respondent. is reversed. Respondent is 
directed to issue the license as applied foro 

Dated~ January 20, 1937. 
D. FREDERICK BURNETT 

Commissioner 

2o SPECIAL PERMIT - APPLICATION BY RETA1LEH FOR PERMISSION TO 
PURCHASE OUTSIDE THIS STATE AND IMPORT SCHENLEY AND CALVERT 
PRODUCTS - DENIED AS TO SCHENLEY PRODUCTS UPON SHOWING THAT THEY 
COULD BE OBTAINED WITHIN NEW JERSEY UPON RE'liAILER' S BXECUTION 
OF FAIR TRADE CONTRiiCT REQUIRED OF OTHER RETAILERS SIMILARLY 
SITUATED - GRANTED AS TO CALVERT PRODUCTS ON THE BASIS OF 
ALLEGATIONS IN THE PETITION AND IN THE ABSENCE OF PROOF ON 
BEHALF OF CALVERT THAT ITS PRODUCTS WERE AVkILABLE TO THE 
PETITIONER WITHIN THE STATE UPON ITS BXECOTION OF FAIR 
TRADE CONTHi1CT OR OTHERWlSE. 

In the Matter 0f the 
Pet:i.tion by 

FRANKLIN S'I'OHES CO. , 

For permission to purchase 
alcoholic beverages outside 
Nev; J Qr sey 
• • • • • • • • 0 • • 0 • • 

Appearances~ 

) 

) 

) 

) 

) 

On Petition 

CONCLUSIONS 

Louis B. Englander, Esqo, Attorney for Petitioner, Franklin 
Storus Coo 

Herman C. Silverstein, Esq., Attorney for New J"ersey Rc;t~~ i1· 
Liquor Package btores Associrrtiono 

Henry Gillh~us, Pro Seo 
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On J·anuary 8, 1937, a verified petition by Franklin _ 
Stores Co. was filed allegtne;that it h2s been unable to purchase 
Calvert or Schenley products within this State and prayin6 for 
permission to purchase these products outside New Jersey. 
Ther8after notice was mailed to Calvert Distillers Corporation, 
Schenley Products Co. and their wholesale distributors, located 
in Essex and Hudson Counties, advising that the petition had been 
filed and that a hearing thereon would be held at the offices of 
the Department on 1I1hursday, Jc:.nuary 14, 1937, at 10~ 00 A. M" No 
one appeared at the hearing except representatives of the 
petitioner, New Jersey Retail Liquor Package Stores Association 
and Mr. Gillhaus, President 0f Gillhaus Beverage Co., a dis­
tributor of Schenley productso At the request of counsel the 
hearing was adjourned. 

Notice that a continued hearing would be held at the 
offices of the Department on January ·1s, 1937, at 4:00 P.M., was 
sent to Calvert Distillers Corporation, Schenley Products Co. 
and their wholesale distributors located in Essex o.nd Hudson 
Counties. The parties represented at the continued hearing were 
the same as those represented at the original hearing. 

. Mr. Gillhaus testified at the hearing that as a distribu-
tor of Schenley products he has at all times been willing to sell 
such products to the petitioner upon its execution of a Fair 
Trade contract. No testimony to the contrary was introduced ~n 
behalf of the petitioner. The matter, therefore, in so far o.s 
Schenley products are concerned, falls directly within the ruling 
contained in Bulletin #108, Item #9, and for the reasons therein 
set forth permission to purchase outside New Jersey and import 
Schenley products should be denied. See also Bulletin #109, 
Iteb.t #·19. 

The application to purchase and import Ca.lvert products 
stands, however, on a different footing. The petition, although 
general. in terms, is sufficient on its fo.ce to indicate an 
inability on the part of the petitioner to obtain Clavert 
products within New Jersey. Notices of the original hearing and 
the continued hearing wore sent to the Calvert Distillers· 
Corporation and its wholesale distributors locate.d in Essex and 
Hudson Counties for the purpose of affording them an· o)portunity 
to refute the petition and to establish, if such was the fact, 
that Calvert ~roducts were available to the petitioner upon 
execution of a Fair Trade contract or otherwise as the case may 
beo Since no one appeared on behalf of Calvert Distillers 
Corporation or its distributors and no testimony was introduced 
to establish that Calvert )roducts vvere availo.ble to the 
petitioner u~on its execution of a Fair Trade contract or other­
wise, the petition should be granted. See Bulletin #100, Item 
#9. 

The petition, in so far as it seeks to )urchase and 
import Schenloy products, is denied; in so far as it seeks a 
special permit to purchase and import Calvert products, it is 
granted. The special permit will authorize petitioner to pur­
chase outside this btate and import Calvert products n~exceed­
ing n specified quantity within a specified limited period of 
time and will be conditioned upon the naking of satisfactory 
arrangements with the State Tax Comrn:i.ssioner for the payment 
of taxes due to the State of New Jersey. 

Dated: January 19th, 1937. 

D. FREDERICK BURNETT 
Commissioner 

By Nathan L. Jacobs 
Chief De~rnty Corn1Jis sioncr. 
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3. ELIGIBILITY FOR EMPLOYMENT - MORAL TURPITUDE - FACTS EXHMINED -
CONCLUSIONS. 

Case Noo 151 January 21st, 19370 

As a result of an inv~stigation conducted by this 
Department, it ap~eared that the individual investigated herein 
had been convicted in 1931 of receiving stolen goods and that 
he was presently employed as manager and bartender by a retail 
licensee. At a hearing duly held, the individual was given nn 
opportunity to ex~lain the circumstances surrounding his con­
viction so that a final determination might be made as to his 
eligibility for employment by a licenseeo 

At the hearing said individual admitted that he had 
been convicted in 1931 for receiving stolen goods; that he had 
been sentenced to State's Prison and had actually served ten 

-----months at the Bordentmvn Farms o He testified further that in 
1929 he had been in the business of buying and selling used 
cars; that in the course of his business he had purchased and 
sold a certaln car which wns in fact a stolen car; that ·more 
than two years later he was indicted by a Grand Jury for re­
ceiving stolen goods, was thereafter arrested outside the State, 
returned voluntarily and at his trial was found guilty by a 
jury. He testified further that he had been in the business of 
handling second hand cars for three years, had never had any 
trouble with reference to any other co.r, did not know ·that this 
:Jarticular car had been st~)len, nnd, in fact, J:)aid a large sum 
of money therefor. All. of his evidence herein which relates to 
his knowledge that the car had been stolen was presumably passed 
u)on by the trial jury, and a re-determination as to his guilty 
intent cannot be made hereino 

Ordinarily the crime of ~eceiving stolen· goods involves 
m·Jre.l turpitude. ln.....r.s__Thom-i)Sor1, 1?4 P3.cific 86 (Ca1. 1918); 
!.J~--~~-~i_r!?x., 10 S • D. 32 2, 3 9 L , R • A.. 8 56 ; t_n r §.._!.~li c ati £~-[~r_ 
Solici to~§._R_§_r._rai t._Q.astz_ i'l:-2.!....&., Bulletin 1¥92, Item 11 o There is 
nothing in this case which would support & contrary conclusion. 

It is recommended that the individual be advi~ed that 
he is not eligible to be employed by a licensee in the State 
of New Jersey and, further, that notification be sent also to 
his employer to terminate his employment forthwith. 

Approved: 

D. FREDERICK BORNETT 
Commissioner 

1dward J. Dorton, 
Attorney-in-Chief. 

4. LICENSEES - THE OLD GAME OF RINGING THE CAN~ IS NOT TO BE 
RESURRECTED WITH LIQUOR AS THE PRIZE - HEREIN OF ALTRUISM AND 
SIDE SHOWS. 

January 20, 19379 

Dear Sir~ 

Will you he good enough to advise me whether any license 
will be required of one -0f my clients under the following 
circumstances: 
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IVJ.y client j_ntends to les.se spcwc at a beach or other 
resort to conduct the game of tossing rings upon canes for 
priz0s to consist of alcoholic beverages in original 
p&cknges as well as other merchandise, in n strictly ethical 
cmd legi tirnr:1tc.; manner, to.ki.ng proper precautions to prohib1t 
drinldng on the:; promises and to restrict minors to merchandise 
othor than liquors, m1d in ~111 respects to keep wj_thin the 
letter and spirit of the Alcoholic Bevurage Control Lnw. 

It is my opinion that the giving away of µ·izes of liquors 
er.s above stated doc::s not constitute' the s~~.lo of bevero.gcs undE.:r 
the statute, and that, therefore, no license is required. 

Maxwell N. Hudaw, ~sq., 
Nevv York, N. Y. 

Dear Mr. Rudn.Yv: 

Very truly yours, 

IVrn.Xh·ELL N • HUDAW 

J~nuary ~3, 1937~ 

I have yours of the 20th. 

I assume your client, if he leases the sp2ce and incurs 
other cxpensC?, j_ntcnds to charge an entry fee to the competj_tors o 

If so, such TY giving" of prizes is not apprc~cic.Lbly altruistic;; 
but ra thor an indirect sale, and, therefore~ rcq1 .. dros a 
license. 

How8ver, ev0n if he obtains a license, he will not be 
s.llowed to dispense his liquor to customt;I'S who h.'.1ppcn to ring 
the c:::mcs, nor wil1 he be! o.llowed to conduct any such game, 
whatever its year of vintage, upon licensE.~d prcimises. 

The sale of liquor is to be kept on a dignified business­
like basis and not conducted as a sj.de show. 

Very truly yours, 

Do FREDEhICK BUHNETT 
Cammi s sj_oner 

5. .fu1UNICIPAL 01-d)INANCE,S - T~iliNiSFER OF LICENSJ.1~ FHOlv1 P.EH80N TO 
PERSON - A RIGHT OF TRANSFER CRbATED BY STATUTE CANNOT BE 
NULLIFIED, POSTPONED OR OTHERWISE DIMINISHED BY ORDINANCE. 

Meyer Q. Kessel, ~sqo, 
Newark, N. J. 

Dear Mr. Kessel: 

January 2~, 19370 

I have before me your proposed 2mendment to Section 10 
of Ordinance 1400, which amendment provides~ 
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Y
1There shall. be no transfer, from person tD person, 
of any license of any clas0 authorized to be 
issued by the municipality, except club licenses, 
until the total number of licenses is~med ::lnd out­
st2ndi.ng is sixty o YY 

The Control Act, Suction 23, was QXpressly amended P. L. 
1935, ChQpter 257, to provide for just such transfer from person 
to person nnd the refus~l to grant such transfer was made the 
subject of appeal to th8 State Commissioner. 

Refusals to make specific transfers based Jn reasonQble 
grounds hnve been upheld. ~ni~hts of Sto Stephens vs. Trenton, 
Bulletin 37, Item 16; Botfnri vs. Howell, Bullutin 64, Item 9; 
Fnfnlak vs. Bayonne, Bulletin ~)5, I tern 5. But d(mit1ls mad~~ 
without re2s~nablc and proper grounds hsvc been reversed. 
Broadway LiQuor Stores vs. Trunton, Bulletin l~l, Item 5; 
Guenther vs. Parsippany-Troy Hills, Bulletin 121, Item 8; 
DeChristie vs. Gloucester, Bulletin 121, Item 10. 

hegardless of whether an applicnnt complies vvi th thE:: 
statute or not, and irrespective of the absence of .fault -:_)r 
the presence of g0od cause, your proposed ordinance attempts 
to postrunc all tr:rnsfers from person t·) pE;rsr;n untj_l some 
indefinite time in the future. 

This it cannot lawfully do. In re Phillipsburg, 
Bulletin 96, Item 4,'I I di~3approvcd a municipal resolution which 
attempted arbitr~rily to limit the number 0f transfers of a 
particular license t ~.: not more th:.:-t.n <..me in six m0nths. In Vo.n 
Schoick vs. Howell Township, Bulletin 120, Item 6, I disapprovod 
2. resolu ti,Jn which attempted .'l:n----·~ro-s·oiu"fe- pti·otrtbiti-Jn t)f all 
transfers from plnco to place~ 

The statutory provision allowing transfer fr~m person 
to person is state wide and is operntive in every municipnlityo 
It is n0t, likG th0 permissivo provision enabling municipalities 
to enact ordinances barring all other mercantile business to 
distributi~n licensees, Jpticnal with each municipality tu 
decide f..-)r its elf whether it will adopt such an ~)rdinancG o 

Whether the municipality ClVi)ruves or not, the statute 
is the law of th6 StatE;o Hence, ther(:.: i.s no power in any 
municipality either to abrogate the statut,:>ry right or tu 
postpone its operati~n. 

A rlght ~)f tr~msfe:c crentf:::d by statute and fortified 
by 2ppc:al cannot be nullified, postponed or otherwise 
diminished by ordinanC6 howovsr laudable the objective. 

The )roposed ordinnncc, is, therefore, disapproved. 

Very truly yours, 

D. FREDE.HICK .BUHNETT 
Cumrnissioner 
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6. APPELL.ATE DECISIONS - BUDD LAKE Mi1.RKET, INC. vs. MT. OLIVE TOWNSHIP 

BODD L.i:Jev~ M.tillKET, INC., 
a Cor1)ora ti on, 

-VS·-

TOWN SHIP COl\lllhITTEI~ OF THE 
TOWNSHIP OF MT. OLIVE, 

Hosoondent. 

. . . . . . .. . . .. . .. . . . 

) 

) 

) 

) 

) 

) 

CONCLUSION~) 

Robert M. Dix, bsq., rlttorney for AJJellant. 
Willian A. Hogarty, Esq., Attorney for Respondent. 

BY THE COIVD.HSSIONER: 

ApJell~nt aJ)Cals fron the d0nial of its application 
for a )lenary retail distribution license f~r prenis8s located 
at State Hi.ghway #6 and Elizabeth L~:1nc, in the Townshii; of 
Mt. Olive, Morris County. 

Resyn1d.ent denied the applicci.tion b$C2.mse it _alleged 
that there was no need for the licens0. 

The T0wnshi) of Mt. Olive hns an all-year ~)opulation 
of.aJJroxinately 12000 However, tho ~udd Lake sectian of the 
T0wnstd. 1:: ts a sur::nner rcsrJrt and during the surmer season the 
population is incre2s0d by several th0us3nd. There ure 
0ighte0n )lcnary retail consumJtion licenses n0w issued but no 
distribution licunsos. In February, 1936, rospondent·Townshi~ 
Cumr]i ttco ~;nssecl a resolution lini ting the nuraber of_ plen:i.ry 
retail consuDj)tion llcensos to twelve, E~xcept that subsequent 
renewals and transfers of existing licens6s are ~or~itt8da No 
new licenses 2f any kind hnv0 been issued since this res~lution 
vns ado i_Jted. 

The ap~ellant corporation 0~er2tes a grocery and 
vegetable narket on ::me of thE: !Jrrin through-highways to Pennsyl­
vania. The location is a shopping center for a large portion 
o.f thE; Tovmshi:). Th8re ~rE~ no r)rE:nises licensed for the sale 
of alcoholic beverages within thrcc-qunFters of a cile. 

It cannot be disputed that the po)ulation is adequate­
ly sup~lied with taverns, and it is the contention uf the 
res)oricient that these aro sufficient to anke a distribrition store 
unnecessary. How8vor, a forDer member of the TownshiJ C0mnitte8 
tc:stified on bc~ho.lf of hinself and :J. large ci Vic nssocia tion which 
he represented, that ·there vms rec.l nec~d for a dj_stribution licensG 
in the T·Jwnshi). In this he wo.s sup~)orted by n 1>etition signed 
by soce-170 ~ro~erty owners and residonts. At tht hegring on the 
3.Pi!lication beforr; the: Tovmshir) Cornui ttes the .-mly u 1»)USition w:-~s 
tbnt voiced by the tavern licensees. 

A package goods licunse fills a need quit~ distinct 
fron that sup)lied by the tavern, and it o~y wall be un inport2nt 
uatter of social convenience and necessity that such a license 
b8 gro.nted. See Sanford Drug~ vs_!__MQ...2.leWotJd, Bulletin #71, 
Iten 6. 
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In view of the very substantial senti~ent in favor of 
np)ellant's a)Jlication and in the absence of any convincing ob­
jection to its issuance, the action of respondent is reversed. 
Rcs~ondent is direct8d to issue the license as apJlied for. 

It o .. p~:)ears fr on the record thn t at the suggestion of 
respondent's.Clerk, the ap~ellnnt did not furnish the necessary 
Federal stanp with its application. No license shall issue until 
a~pellant shall have co~plied with all the fornal )rerequisites. 

D. FREDERICK BURNETT 
ConLissioner 

Dated: January 22, 1937. 

7. APPELLATE DBCISIONS - BARTHOLD vs. CLIFTON. 

LOUIS O. BARTHOLD, ) 

Appellant, ) 

-vs-

THE MhYdR AND CITY COUNCIL 
OF THE CITY OF CLIFTON, 

Respondent.· 

• 0 • • • • • I) • • • • • • • • 0 

) 

) 

) 

) 

ON 11PPEL.L 

CONCLUSIONS 

Donald G. Cc)llester, hisq., Littorney for ii)1)ellant. 
John G. Dluhy, Esq., li.ttorney for Respondent. 

DY THE COMMISSIONER: 

This is an appeal froD denial of a vlenary retail consuo)­
tion license for ~)remises known as 370 Crooks Avenue, Clifton. 

ResponGent alleges (1) that the neighborhood is residential 
cmd o. nu:mber of J.)ersons resicUng in the hmecliate vicinity objected 
to the issuo.nce of the license; (2) that there are enough saloons 
in the district and there is no derJand or need for such businc;ss 
or service,, 

R~spondent contends that the factual situation in the 
present case is the snae as that in the case of Borkowski vs. 
Clifton, Bulletin #139, IterJ 5. Hence, I have carefully --­
reviewed the testinony and the exhibits in the Borkowski case 
in conjunction with that in this case. 

It is c1tfficul t to draw an exact line in cases where a 
street, at one tiDe devoted wholly to rosidenti3.l purposes, has 
changed or is changing character so that it has becone or is in 
the process of becoming a strictly business street. 

I find thn t Pc::.ulison Avenue, on which the Borkowski prer:iises 
are located, is devoted to a very great extent to residential JUr­
poses, with a few scattered neighborhood stores as described in 
the conclusions filed in that case. 

On the other hand, the undisputed testioony in this case 
·shows, as regards a~pellant's preDises ~ocated on Crooks Avenue 
between Vernon and Trenton Avenues, that there n:re two car 
tro.cks and several bus lines r_unning o.l()f'fi' Crooks Avenue; th3.t 
this section of Crooks Avenue is designated as a business zone; 
tho.t on the saoe side of Crooks Avenue, beginning at.Vernon 
Avenue, there is first a National Grocery $tore, then a large 
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butcher shop, a private house, a barber shop, a laundry, three 
private houses, the premises in question, seven vacant lots, 7.wo 
private houses, a real estate offic~, a dry cleaning establish­
oent, a confectionary, another bnrber shop and a beauty shop; 
that in some of th~se buildings fawilies live above the stores; 
that on the op~osite side of Crooks Avenue (which is in the City 
of Paterson), there is a saloon and bowling alley directly 
opposite appellarit's premises; that there are a few residences 
on that side of Crooks Avenue, but there are also four or five 
stores in the ir:mediate vicinity. . 

Appellant testified that the nain thoroughfares of 
Clifton are Main Avenue, Clifton Avenue, Lakeview Avenue, VanHouten 
Avenue and Crooks Avenue. It was also testified that the Clifton 
side of Crooks Avenue has been known as a business section for the 
last fifteen years; that permits are readily obtained to put 
stores on that block; that the land is so expensive thc:it the seven 
empty lots can be used profitably only for business purposes. 

This evidence disti.nguishes the present case fror:1 the 
Borkowski case. In the enrli.er case, the neighborhood was sub­
stantially residential although a few neighborhood stores had 
crept in. Here the neighborhood is definitely devoted to 
business, although there are a few rema~ning residences. 

At the hearing before respondent, three ~ersons 
appeared and objected to the issuance of the license. Their ob­
jections were based upon the fact that the neighborhood was 
residential and that children play upon the vacant ,plot which 
adjoins the premises in question. Respondent considered also a 
written objection filed by persons residing in the vicinity. 1t 
n~pears, however, that the large r.mjo:rity of these objectors , 
reside on First, Sec.and and Fourth Streets, which streets run 
~ara~lel to Crooks Avertue to the south thereof, and admittedly 
are wholly residential. General objections filed by those 
living on residential streets in the vicinity do not justify an 
issuing authority in refusing to grant a license for preo~ses 
located in an or·dinary business district. Katz--Y.§_.- Caldwell, 

·Bulletin #143, Item 3. 

As to the second reason alleged by respondent for denying 
the licens53, it aPJ_)ears that .the nearest licensed lJlaces in the 
City of Clifton are located about four blocks away fron appellant's 
premiseso Of course, respondent pight take into consideration the 
licensed ];:ilac~ located directly across the. street in the City of 
Paterson in determining whether ther-e are · suffic.t-ent licensed 
places in th~ neighborhood. fiax_Qock vs. RoxburY. 1 Bulletin #101, 
Item 3 and cases thereih cited. However, respondent has hereto­
fore issued licenses j_n close proximity to other licensed premises· 
in other sections of the City which are similar :i.n character to 
the one now under consideration, Kirchies ys. Clifton, Bulletin #66, 
Item 1, and there is no evidence in the present case that re­
spondent has adopted and uniforaly applied a policy of denying li­
censes in close JroxiQity to preuises already licensed. Indeed, 
the evidence shows that at the first ueeting at which appellant's 
applico.tion was considered, the. City Council granted a lic_ense at 
148 Crooks Avenue; that on the night appellant's application was 
denied, a license was granted at 312 Lexington Avenue, and subse­
quently a license was granted at 714 Main Avenue. In view of the 
evidence that Lexington Avenue and Main Avenue are business streets 
of substantially the same character as Crooks Avehue, no reason 
appears why additiono.l licenses have been granted on these avenues 
and denied for ap)ellant's premises on Crooks Avenue, and more 
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' 

particularly does it seem to be unreasonable to grant a license 
for 148 Crooks Avenue and deny a license for 370 Crooks 
Avenue, the appellant's premlses. 

Under all circumstances, the action of respondent in 
denying the license appears to be arbitrary and unreasonableo 

The action of respondent is, therefore, reversed. 
rlespondent is directed to issue the license as applied foro 

Dated: January 23, 1937. 
D. FREDE.RICK BURNETT 

Commissioner 

8. CONVICTION OF CRIME - EFFECT OF PARDON - HOW SET FORTH IN 
APPLIC~i_TION FOR LICENSE 

Dear Sir~ 

On my application for liquor license, it is necessary 
for rD.l'.? to have ansvmred nyostt to question of vrheth(:;r I hnve 
been convicted of a crime (having been so - according as your 
recbrds will prove) on April 1934. . . 

I have just received from the Governor of the 
State 2 certific~1tion as to ttmy pardon and Re sturat;j,on of 
Suffrage and right of bci.ng crn ElectorH as of Nov. f;O, 1936. 

) 

I am therefore interested to know how I cnn correct 
your r2cords so that in future I·may answer such questions 
in the proper manner. Will it still be necessary for me to say 
vryes 11 and then answer Hpardoned vt or will I only he;:reaftcr say 
Hno" to quest:i.on whether I have been convicted of o. crlme. 

hespectfully yours, 

January 25, 1937. 

Dear Mr.--------: 

I have yours inquiring as to the 6ffect of u pardono 

You state that you were convicted of a crime in April, 
1904, nnd that in npplying for your rBtdl license to the City 
of Newark you disclosod sueh conviction by nnswcring "Yes" to 
th~? quo stion: nHave you Cjver been convi ctcd of a crime? H You 
further declare that th8 Govurnor of the Stute of New Jersey 
has issued to you a pardon, effective as of November 20, 1936. 
You inquire us to how you muy now correct th0 records so that 
in the futur8 you mny answer the 2forernentioned question satis-
factorily. : .. 

-In Bulletins r/50, Item lfJ-J ::1nd #92, Item #12 (copies 
enclosed), I pointed out th:J. t o. person vlho hc:s been convicted of 
2 crime involving moral turpitude and thereafter obtains a 
complete pardon is not disqualified from holding a licenseo This 
is based upon the statement of Ch~ncellor Walker in In re~ Court 
_?.f_Pard~.ns, 3 N.J. Misc, 585 (19i25) tho.t~ 
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ttThe effect of the pardon is to make the off ender 
a new man, to acquit him of all forfeitures annexed 
to that offense for which he obtains hi.s pardon, not 
so much to·restore his former, 2..S to give him a new, 
credit and capacity." 

So, when a pardon has been obtained, the offender 
is made a nnew man" in so far as his. convj_ction is concerned, 
wiping out the conviction and everything pertaining to it. The 
pardon gives the offender a clean bill, erasing the conviction 
as -th_ough the crime had never been committed a 

Under the circumstances, should you at any future 
time apply for a license or permit, you may honestly declare that 
you have never been convicted of the crime of which you have 
been pardoned. However, in respect to your application now on 
file in the City of Newark, your answer of "Yes" must stand be-
cause at the time you filed such 3.pplication·and. the affidavit 
to your answers thereto, on record you were convicted of the 
crime. 

However, you should j_rnmedintely take your pardon to 
the Secretary of the Alcoholic Beverage Control Board of the 
City of Newark, so that he may make note ln tho records of the 
fact that you have been pardoned of the crime disclosed in 
your application. 

Very truly yours, 

D. FREDERICK BURNETT 
Commissioner 

9. APPELLATE DECISIONS - BRIGGS vso OAKLANDq 

GEORGE W. BRIGGS, .) 

Appellant, ) 

-vs-

BOROUGH COUNCIL OF THE 
BOROUGH OF OAKLAND, 

Respondent. 

0 • • • • • • • • • • • • • • ·• 

) 

) 

) 

) 

ON 11PPEAL 

CONCLUSIONS 

Sariford Freedman, Esq., Attorney for Appell~nt. 
Emil A. Tra~tmann, Jr., E$Qo 1 Attorney for Respondent. 

This is an appeal from the denial of appellant's 
application for a transfer of his plenary retail consumption 
license from premises located in West River Road in Oakland to 
~remises located at Oakland Avenue and Elm Street, Oakland. 

. Respondent contends the application was ~roperly 
denied for the re~son, among others, that an existing licensed 
place within a short distance of appellant's vroposed premises 
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is ~cteoua+0 to supply all reasonable demands of the residents 
in ~~e~~i~inity nnd the establishment of an additional liconsed 
place there would be socially undesirable. 

Ap~ellant's proposed premises are located in the 
sm~1ll business neighborho;Jd (J'f thu Borough. This ent1re section 
Gxtends for approximately four blocks. There is a tnvern within 
this area, &~)roximately two blocks away. ApJellant concedes 
that one 1Jro 1)e:rly conducted ~)lace is adequate to sup:Jly the 
needs of the community, but argUE_~s (1) that the existing ~)lace 
is run by o. man who is generally disliki:?d and (2) thr~ denial 
of his application was improperly motivateQ. 

(1) The contention that the existing place does not 
adequately serve the local residents requires little considera­
tion. It rE)Sts on O.lYtJOllant' s mere nssertion; no facts are 
ndducc~d and no wi tncss8s 1jroduccd. Furthermore~, ap1Jellant 
admitted that he sought the patronage of transients and that 
there would not be enough local business to warrant his openin6 
a place thoreo 

(2)' We come then to the charge of improper motivation. 
Such a charge is serious and must be 1n·oved by clear and 
conv~pcing evidence. §chul.:t~L..Y.!-.1:!2_rth_Ambox, Bulletin 58, item 
13; J:.£anklJ.IL .. f3t.Qz:es _ _Q(.1 ~.-.Y .. !..-I?elJey:ille, Bulletin 102, i tern 8. 
The only evidence introclucod are statements alleged to have been 
rn.ade to np-y)LL.mt by two of the six Borough Councilmen. One is 
reported t::"> have ss.id that n.l though ap.i_-iellant' s license would 
not be transferred to the particular premises for which he now 
seeks a transfer, that his application would be granted if he 
np~lied for 2n old house located in this same business area 
imrnedintely across the street from the existing licensee, il.rt 
Seel. The Mayor's explanation of the circumstances under which 
this statement was made is adequate. He testified: 

YTQ. There has been an unfortuno.te inferenco at 
this hearing today, from Yvhich I took the :tm:i:wession 
that l_)erh@ps ()Ile raember at least of the council was 
trying to.force this aJplicant to make application for 
another property -- do you know anything about that? 

TYA. I thlnk he knows better than thato Everyone is, 
of course, entitled to his opinion. But &fter the 
meeting, when this application was first made, I hc.t~Jpened 
to hesitate as I went out the front door, and Mr. Briggs 
and Williams and Adamson were standing together, and 
Bert said plainly s.nd clearly, 'George, if you had i:mde 
application for permission to go into the Brindle 
Building, everyone would have voted for you' --it 
being n standing joke in the neighborhood that brt Seel 
pans everyone having nnything to do with thj_s adriinis­
trntion. 

"Q. Is there any politics connected with this? 

nA. No. n 

The second stD.te1~wnt referred to wo.s rnr..:.cle by a Council­
mo.n who is reported to have said that lf ap11ell8.nt were permi ttud 
to tr~:msfer his license from the outskirts of the Town where it 
is now located to the heart of the Town, he would bring :.ill the 
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Jews to Town and they preferred to keep them on the outskirts. 
This alleged statement is based upon the fact that sixty per­
cent of appellant's patronage is derived froc the Jewish 
summer.colony on the outskirts of the Borough. The Councilman 
charged vvi th having made this statement was not present at the 
appellate hearing and it stands, therefore, undenied. Racial 
prejudice has no proper place in the issuance of liquor 
licenses or anywhere else. Any action based on this ground 
will be rigorou~ly overruled. It does not follow, however, 
that the other five Councilmen who voted against apjJellant' s 
application were so notivated. On the contrary, the proof 
is that there was no discussion who.tsoever of this subject 
in the deliberations of the Council. The good faith of the 
majcirity or the Couicil, is, therefore, not impugned. 

The action of res~ondent is nffirmedo 

Dated: January 23, 1937. 
D. FREDERICK BURNETT 

Comr.1is sioner 

10. APPELLATE DECISIONS .... THE MOHi-iWK RESTAURANT, INC. vs. NEWARK 

THE MOHAWK RESTAURANT, INC., ) 

Appellant, ) 

-vs- ) 
ON APPEAL 

MUNICIPAL BOARD OF ALCOHOLIC ) 
BEVERAGE CONTROL OF THE CITY OF CONCLUSIONS 
NEWARK (ESSEX COUNTY), ) 

Respondent. ) 

. . . . . . . . . . . 
Charles Handler, Esq., Attorney for Appellanto 

Raymond E. Schroeder, Esq., Attorney for Respondent Municipal 
Board of Alcoholic Beverage Control. 

Thomas E. Fitzsimmons, E~q., Attorney for Objectors. 

Robert L. Hood, Esq., nttorney for Union National Bank, 
Owner of Premises. 

BY THE COMTulISSIONER: 

Appellant applied for a transfer of its plenary retail 
consum~.Jtion license fron 990 Frelinghuysen Avenue, Newark, to 
10 Read Street, Newark. Objections were filed with the City 
Clerk and a hearing held. One i1ember of respondent Board is a 
director of the corpora ti on owning the ~Jrm11ises to which the 
license was sought to be transferred, and he therefore ~operly 
refrained from participating in the consideration of or vote · 
upon the application. Re Cluesm_ann, Bulletin #·144, IteD #2. The 
reoaining two nembers split, one voting in favor of the applica­
tion, the other voting against it. An i:r1:;_x1sse thus preventing 
any effective disposition of the application, this appeal was 
filed. · 
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Res1Jondent Board filed an answer n.lleging various· 
reasons for the denial of the transfer. No witnesses were pro­
duced by the Bna:rcl, however, and no reason for its action 
offered except the written explanation for their respective votes 
filed by the two participating raenbers of the Board. Froc these 
explanations it is clear that the notivating force below w2s the 
fact that objections were filed. It is 2lso clear that in the 
absence of such objections the ap)lication for transfer would 
have been granted. 

The issue, therefore, is simply, whether thG objections 
nade should )roperly cause the denial of this particular applica­
tion. This, in turn, depends upon the validity of the reasons 
underlying the objections, weighed in the light of the established 
licensing policies adopted.by respondent Board. For, as said in 
Sweeney v. A.sbu~_§;rk, Bulletin 1¥39, Item #9: 

TVThe mere fact that there were objections to the 
issuance of any licenses tn a neighborhood where 
several had already been issued does not afford a 
reasonable basis for refusing to issue a license." 

See also Mg_Q.Q.g_!}.ell __ y.!..~ Tr§.n.t.oQ, Bu11eti.n #46, Item #8; Kiszonak 
.Y.!_Clifton, Bulletin #97, Item #12. · 

The, primary reason for the objections ffled, and the 
reason particularly stressed by four priests who testified,, is 
that the manner in whi.ch ·appellant proposes to conduct its 
business at its new location would not be conducive to the 
moral welfare of the patrons; that young people would be 
attracted to the premises and thereby come under the influence 
of undesirable $urroundings and associates. 

Appellant conducted a cabaret at its old location. 
It plans to continue. this cabaret at. its new premises, and in 
addition to run scheduled basketball games as well as maintain 
public bowling alleys. The building is peculiarly suited for 
this purpo~e. It was formerly the headquarters of the 
Engineers' Local, which erected it in 1930 as a rec·reational 
center. It is designed for entertainment purposes and built 
and created with that tho'Ught in mind. It has sound-proof walls 
specially constructed. Meeting with economic adversity, the 
Local was apparently unable to continue in sole possession of 
the building, and eventually title was taken over by the 
mortgagee. Prior to that time, however, American°League Basket­
ball Holding Co., Inco obtained and held a plenary retail con­
sumption license .for these premises for ·a period of over two 
years. The,last of thes~ licenses expired on June 30, 1936. 
W11ile this license ·was in ef feet the buildlng was used for 
purpo~es of public entertainment, basketball games, and bowling. 
No objection was ever filed with reference.to the original 
issuance or renewal of the license. The only proposed change in 
the use of the building under appellant's plan is the cabaret. 

Cabarets are not unique· in the City of Newark. There 
are manyo · If all cabarets w~re to be prohibited that would be 
one thing, out so long as the municipal officials tolerate and 
license them there is no reason for any discrimination against 
this one. 

It is suggested that the additional features of the 
bowling alleys and the· basketball games will attract particularly 
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the young to this cabaret and furnish the~ inducements to linger 
and be subjected to whatever evils come from close and prolonged 
contact with bars and bar habitues. As Father Duffy said when he 
testified: 

"I speak as one interested in the young men of our 
Parish. I know one of the worst influences~ as far 
as bringing them into a moral atmosphere, is the 
multiplication of taverns; and added to that would 
be a recreation center. A recreation center should 
be confined to more official channelso~HH~ If they 
·attract the young people, they should havE an 
official character; under present circumstances, 
a private organization should not be given charge 
of them." 

This point of view 9 so well put by Father Duffy, and 
stated in other language by Fathers Walsh, Toohey and Whitley, has 
given me considerable pause. It is the considered and sincere judg­
men of representative moral leaders of the community and is not 
lightly to be disregarded. Nevertheless i.t relates to a matter of 
policy which, under the Control Act, lies within the province of 
the local is suing authority. ~L1hey might well have determined that 
a place peculiarly attractive to young men and women is not a 
suitable place for a license. Had they done so I would gladly have 
honored their determination. Turner -~A~~ey, Bulletin #37, -Item 
#7. But so far from adopting any such policy 9 respondent Board 
has issued and renewed licenses for this very building despite the 
existence and use therein of the facilities complained of. The 
objection we are now considering applies not only to these premises 
as they are proposed to be run by appellant but also 9 to a greater 
or lesser degree, to many other places iri the city. The extra­
ordinsiry division of the vote by the members of' respondent Board 
which necessitated this applica:tj_on's coming to the Commissioner 
without an original determination should not operate to appellant's 
det~iment~. Respondent is under a duty to apply its policies 
uniformly. Barbuto v. T~enton, Bulletin #56, Item #5. This 
ground of obj~ction cannot suppoit the proposed discrimination 
agninst appellnnt. 

The second contention made by the objectors is that the 
neighborhood is residential and therefore the issuance of a liquor 
license for a cabaret to be conducted therein would constitute an 
abuse of discretion. It should be noted that this objection does 
not go to the issuance of a liquor license to an ordinary tavern .. 
Thus one objector testified: 

"Q Are you opposed to this application for a tavern 
and dance hall and cabaret? A Y8s. 

Q And why? A Because of th~ nature of the place they 
had before. She had quite a noisy following, and it 
would interfere with our private lives because it 
would be an all night affair, ~nd we are all working 
people down there. 

Q Would you have the same objection, or would you 
object if it was just a tavern and not a dancing 
establishment? 
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A If we didn't know about the ~eople that were going in, we 
woµld not have a chance to say anything, but there were 
rumors a noisy crowd were· coming down, and that ls why 
we objected.11 

The only other objector who testified stated: 

"Q Regardless of whether or not this application included a 
cabaret or d~rice floor, or recre2tion center, you would be 
opposed? 

A I woµld oppose it vehemently, ir·respecti Ve of whether the 
applicant is Mrs. Hudson or anyone else. We feel 
we have all we need in that locality. We don't want a 
cabaret and night club nnd floor show that goes on in 
a place of her kind. 

Q. If Joe Fay ap~lied would you object? A I don't think 
I would, if he was going to run a tavern, provided 
there vveren' t the number of taverns . that. are there now." 

It is clear from the foregoing that the objection, based on the 
nature of the neighborhood, runs only ag~inst a cabaret. The 
question of whether the neighborhood is suitable for a cabaret, 
however, is not within my province to determine. Licenses for 
dance halls are issuable by the Newark Department of Public 
Safety. The present objection should be raised there. In fact 
I am informed by the City Clerk's office that the dance hall 
license issued to appellant for 990 Frelinghuysen Avenue was 
tr3nsferred to 10 Read Street some time ago, but expired on 
December·l, 1936. The objectors are therefore tn a position to 
present their objecti.on in ths.t .])epartment when an application 
for ·a new dance hall license is file~. 

The objectors also argue that there are a sufficient 
numbe.r of licensed establishments in this neighborhood and no 
additional licenses are needed there. The nearest licensed 
place to appellant's premises is a block and a half away, 
approximately 450 feeto Respondent has issued licenses in much 
closer proximity thr.oughout the city_, sometimes several being 
on the same block. There is no evidence that respondent has 
o..dopted any policy to deny applications for premises close to 

·existing licensed places. While the Comndssj_oner· has often 
sustained denials of particular applications in accordance with 
a local policy not to overcrowd any given neighborhood, never­
thcle ss this ground for refusal is available only where such 
policy hns been ad·)pted 2.nd. uniformly applied throughout the 
munic.ipal1 ty. K~.2~lm1 v __ !.__~trenton, Bulletin #41, Item #9; 
Skwara and P..ro12~-;~_kJ. y_!_ Tr_gnt:on, Bulletin ~~57, Item 117; §.am 
K:irpf Co. v. C~~!_tgen, Bulletin //6B, Item :;f3o As said in the 
_Karpf case, supra: 

11 A municipal pol1cy with reference to the number of 
licensed places desirable in any given neighborhood 
must be uniformly applied through011t the 
municipality to all other neighborhoods of the same 
class. This is but one aspect of the gener~l rule 
~hat all municipal policies, in order to be valid, 
must be ur:iiformly applied. Tanko v o Trenton, 

#
Bulletin #56, Item #1"0; :e_QJ:Q.utQ_y_Jr_entQ_:g._, Bulletin 

56, Item #5. ' 
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In view of ·the lack of evidence that any such policy exists in 
Newark and the fact thnt licenses ho.ve beon issued without ap­
parent regard to the 1;roxirni ty of the licensod places, the 
denial by respondent of appellant's application on this ground 
would be arbitrary and discriminatory and therofore invalid. 

The fourth contention made by the objectors is that 
Olga V. Hudson, the principal stockholder and executive 0fficbr of 
ap~ellant corporation, has been convicted of a crime involving 
mornl turpitude and therefore she, and through her, appellant, is 
disqualified under Section 22 of the Control Act froLl receiving or 
holding any license of any clnss. This contention r0sts upon the 
conviction of Mrs. Hudson for adultery in 1924. I had occasion 
tG c~msider this conviction in August, 1934:, in comrnction wlth a 
prior license held by Mrso Hudson, when I said: 

"The real qrn:~stion is whether her conviction of 
adultery with Albert Hudson, her prcsent·husbc.nd, to 
whom she ho.s been married for the pnst ton years, con­
stitutes the conviction of n crime involving moral 
turpitude. 

"There is no question but that D.dul tery is an of­
fence against morals but whether those convicted are · 
guilty of moral turpitude within the meaning of the 
Alcoholic Beverage Act is one ~~.ich leaves roJo for 
reasonable difference of opinion. This is so because 
of the inherent difficulty of defining tht:; term 
'turpitude'. Tho dictionaries side-step it with the 
words 'inherent baseness or vileness of princi}les, 
words or actions; shaoeful wickedness; depravity'. 
Turpitude is Q conclusion bnsod on ur an inference 
derived frora thq facts of a given 1 case. In every · 
case of adultery it is a breach of ~lighted truth and a 
personal sin, but we cannot jurap from that to the 
general conclusion that every comnission signifies 
shnoeful wickedness or constitutes, per se, depravity. 
Everything de~ends on the f~cts .••.• 

"The duty to hear the facts and n10.lrn the decision in 
the first in3tanct.:: is u:)on thG issuing authority. n 
Re Hudson, Bulletin #45, Iteo #18. 

Pursuant to this ruling the Munici~al Board unanimously 
deternined that the offense dj_d not i.nvol ve nor al turpitude. Thus 
the issue was determined adversely to objectors' )resent conten­
tion. No facts were inttoduced indic3ting error in this deteroin~­
tion. The finding of respondent will not be disturbed in the ab­
senc0 of proof to the contrary. 

Objectors finally argue that ap~ellant has tc~roperly 
conducted its business o.t its old loc~1tL)n c:.ncl therefor(: should not 
be afforded the privileges of a transfer. Fafalak .Y.!._Bnyonne;; 
Bulletin #95, Iten #5. In support of their chargG the objectors 
point princi1"Jally to the fact that Mrs. Hudson wns convicted twice 
of violating the loe3l hour of sale ordinance. The first of theso 
C")nvictions occurred o.t 3~ 15 A, lV1. on Septenbor 2, 1934, and she 
was fined ~50.00; the second 8Ccurred at 3:15 A. M. on June 7, 1936 
and sentence was sus~ended. The Newark ordinance ~rohibits all 
sales o...fter 3~ 00 A. IVI. These facts had been bro1Jght to the atten­
tion o.f the respondent B.:)ard at th<:: tir.1E~ they issued ap)el.lant' s 
present license. They deterLlincd that these convictions wero not 
sufficient ground for refusing to issue the license. It follows 
that they are not sufficient ground for refusing to transfer the 
license. 

There is no other proof to substantiate the charge of 
L:ivroper C!Onduct eX..C8i)t that one witness stated shC:: h.1cl heard 
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rumors that ap?ellant had conducted a noisy place at its old loca­
tion. She refused to state, howeverj where she had heard these 
rumors. On the other hand, a number of witnesses appeared and 
testified that they had been in apiJellant' s place on several 
occasions and saw absolutely nothing wrong with th8 ·type of enter­
tainment offered, the conduct of the patrons, or the ~lace itself. 
The evidence fails to support the charge. 

After carefully reviewing and considering the entire 
record, I have come to the conclusion that in order to maintain 
uniformity of licensing action within the City of Newark 
Appellant's application for transfer should be granted. Respondent 
is therefore directed to make the transfer as applied for. 

Dated: January 24, 1937. D. Frederick Burnett 
Co ru.:li s s i oner 


