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Frank Muth,
Plaintiff in Error, 

vs.
Rufus Booye,

Defendant in Error

Error to 

Atlantic County 
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J. J. Crandall for Plaintiff.
Thompson & Cole, for Defendant.

The first assignment is abandoned. j q
Second— It will be seen p. 4 and 5 of case— that Vaughn 

was appointed— umpire between the Arbitrators— not the 
parties to the controversy].

It will be seen that this is all the authority given in the 
submission. The agreement to “perform the award or any 
two of them” is in that part of submission touching the 
condition of the bond. It is plain this part of the submis-
sion about the bond is functus— because the award was 
notmade before April 14th, hence so much of the submis-
sion as relates to the bond exclusively— is in the same con-
dition as though the bond provision and the whole of it 20 
had never been inserted.

The Arbitrator was not appointed for and never accept-
ed any duty between the parties. And the consent of the 
paries to such an appointment cannot fairly be stretched 
beyond its terms.
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A g ai n V a u g h n w a s n e v e r a p p oi nt e d at all — f o r t h e r e a-

s o n t h at t h e c e r e m o n y o f hi s i n v e stit u r e di d n ot t a k e pl a c e  

till J ul y i s t, t w o m o nt h s af t e r t h e A r bi t r at o r s w e r e b y t h e 

a g r e e m e nt a ut h o ri z e d t o m e et.  E v e r y ot h e r m e eti n g m u st  

h a v e b e e n p u r s u a nt t o t h ei r o w n a p p oi nt m e nt o n t h e n e c e s-
sit y o f t h e sit u ati o n.

T h e s e s u b s e q u e nt m e eti n g s o u g ht t o h a v e b e e n a ct e d o n b y  

all t h e a r bit r at o r s, V a u g h n t h e u m pi r e wit h t h e ot h e r t w o.  

T h e a p p oi nt m e nt o f a s u b s e q u e nt d a y f o r h e a ri n g w a s a n  

X O offi ci al a ct a n d m u st b e p a rti ci p at e d i n b y t h e w h ol e b o a r d.  

B u t it n o w h e r e a p p e a r s t h at t h e y a p p oi nt e d a n y ti m e f o r  
m e eti n g.

Re a de  vs.  D utt o n,  2 M e e s & W el s b y 6 9 

Wats o n  o n Ar bitr ati o ns  8 6 

H arris  vs.  Nort o n  7 W e n d, 5 3 4

T hi r d — T hi s a s si g n m e nt a r g u e s it s elf.

Mas o n  vs.  Wallis,  1 0 B a r n &  C r e s s 1 0 7

A n d t h e q u e sti o n o c c u r s — h o w di d t h e el e m e nt o f c o n-

s e nt t o t h e h e a ri n g s o m eti m e af t e r V a u g h n w a s s w o r n p.  

2 0 5 c o m e i nt o e vi d e n c e ?

T h e a w a r d i s sil e nt a s t o t h e hi at u s b et w e e n A p ril 1 4, A.

D. 1 9 0 2 a n d t h e h e a ri n g — N o n oti c e o f h e a ri n g.  N o a d-

j o u r n m e nt s r e c o r d e d.  T h e c o n s e nt t h at V a u g h n b e u m-

pi r e b et w e e n t h e A r bi t r at o r s c a n n ot b e t o rt u r e d i nt o si g nifi-

c a n c e f o r t h e r e a s o n t h at t h e a r bit r at o r s di d n ot m a k e a n y  

l e c o r d o f it s f a ct o r eff e ct.  T h e y m a d e n o eff o rt t o p r e-
s e r v e t h ei r j u ri s di cti o n.

T h e s u b mi s si o n w a s u n d e r s e al a n d i f e xt e n si o n o f ti m e  

b e w ai v e d b y p a r ol — t h e r e s h o ul d b e s o m e e vi d e n c e o f it.

I t h a s b e e n h el d w h e r e t h e o ri gi n al s u b mi s si o n i s b y  

d e e d  t h at t h e e xt e n si o n o f ti m e m u st b e b y i n st r u m e nt  
u n d e r s e al.
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G eor ge vs.  P arr  4 6 N H 1 7 1, 5  l d 2 2 3  
. . R ussel o n A war ds  6t h E d. 1 5 0 
.. Be n nett vs.  Wats o n  2 9 L. J. E x c h. 3 5 7.

Re  Mor p het  2 D. & L. 9 6 7

W e d o n ot c o nt e n d t h at t h e p a rti e s m a y n ot b e e st o p p e d

- f r o m  c o nt e sti n g e xt e n si o n of ti m e b y t h eir “  ' “ E  i e- 
h er e is n ot hi n g i n p r ot e st — b ut t h e b ar e f a ct t h at t h e e 
f e n d a nt M ut h di d n ot a b s e nt hi m s elf — di d n ot l e. t h e m.
t er g o b y d ef a ult. H o w  h e g o t t h e r e d o e s n ot a p p e al. E x -

tri n si c e vi d e n c e will n ot b e all o w e d.
2 We n d.  S 6 7: 1 Hill  3 1 9; 9  J o h ns 3 8 

F o urt h — T h e a w a r d m u st b e wit hi n t h e l ett er of t h e 

t er m s of s u b mi s si o n — I f it di s cl o s e s o n it s f a c e o r b y t h e 
e vi d e n c e a n d b ot h t h at t h e a r bitr at o r s di d n ot affir m ati v el y 

a ct wit hi n t h e t er m s o f t h e s u b mi s si o n — I h e a w a r d will 

b e stri ctl y c o n str u e d a n d b e v oi d.

Lesli e  vs.  Lesli e,  5 Di c k 1 0 3 & 1 5 7  
Ho a gl a n d  vs.  Ve g ht e  3 Z a b 9 2 & 9 5 

T h e a w a r d p u r p o rt s t o b e b a s e d o n t h e e vi d e n c e — p. 

a n d t h e e vi d e n c e r et u r n e d wit h t hi s w rit b e c o m e s a p a rt ot 

t h e a w a r d f o r t h e p u r p o s e s of t hi s c o nt r o v e r s y i n  i s

C o urt.
Bell  vs.  Price  1 Z a b 3 2 

Ry o n  vs.  Ho d ges  1 7 V r. 5 3 9

A s st at e d i n ( a ) of t h e f o u rt h r e a s o n s — n o q u e sti o n of 

li a bilit y w a s s u b mitt e d — u nl e s s it b e i n cl u d e d i n  a s w e 

“ a s all m att e r s i n diff e r e n c e b et w e e n t h e m c o n c e r ni n g  e 

“ p r o p e rti e s. ”  T h e r e a p p e a r s t o h a v e b e e n n o diff e r e n c e 

b et w e e n t h e m e x c e pt w h at i s i n cl u d e d i n t e w o r

a m o u nt. ” _
A mi ni st e ri al a ct — w hi c h i s n ot s u bj e ct t o a n a r bit r a -

ti o n fi at.
C ar  vs.  S mit h 5 Q -  I 2 °
Kell ey  vs.  Cr a wf or d  5 W all 7 8 5

1 0

2 0

3 °
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B ut t he y a war d li a bilit y t o p a y — t he y a war d t h at t here  
is d ue t o s ai d R uf us B o oy e — a n d t he y a war d a fi at of li a bil-
it y t o p a y o n t he 2 0t h d a y of Se pt e mber ne xt.

B gl est o n  vs.  T ayl or  4 5 U. C. Q. B. 4 7 9 

Be n well  vs.  H nx ma n  1 C. M. & R. 9 3 5 

1 D. z v u n g  P.  C.  5 0 0
T hi s i mpli es li a bilit y aft er all s et- off s ar e c o mp ut e d _ a

b al a nc e d ue, n ot t he v al ue of t he w or k a n d mat eri al s.
Ar mstr o n g  vs.  C ayl ey  2 C h a m. ( U. C.) 1 2 8  

1 0 S a mps o n vs.  Y o u n g  5 2 N. H. 5 2.
T h e y t o o k t he t ot al s i n t he bill s r es pecti vel y! —j ust as pr e-  

e nt e d — (s e e bill s) — a n d t ur ne d t he m i nt o a n i n de bt e d ness  
a n d a war de d p ay me nt. N o e vi de nc e of deli ber ati o n or  
c al c ul ati o n. N o e vi de nc e of i nv esti g ati o n.

H o w muc h f or w or k?
H o w muc h f or mat eri al s ?

tt ^ e s u b mi ssi o n is — “ Wor k d o ne a n d mat eri al s f u mi s h- 
“ e d u p o n t he t e ne me nts, ” T h e a war d s ays — p. 6 li ne 2 0 —  
“ w or k d o ne a n d mat eri al s f ur ni s he d t o a n d f or t he us e of  

2 0 “ s ai d Fr a n k M ut h o n pr e mi s es. ” B osc o bel $1, 7 8 8. 8 5. Ag ai n  
at li ne 2 6 A n d f or w or k d o ne a n d mat eri al s f ur ni s he d at  
“ 1 3 2 St. J a mes Pl ac e” — $ 3 3 6. 8 3.

B ut t he ne xt t w o fi n di ngs — ar e diff er e nt — t he y ar e “f or  
‘‘ w or k d o ne a n d mat eri al s f ur ni s he d o n t he pr e mi s es 1 8 
“ S o. Ke nt uc k y a v e n ue” $ 3 4 4. 7 2 a n d “f or w or k d o ne a n d 
mat eri al s f ur ni s he d o n C at h oli c P ars o n a g e” $7 0 9. 0 8.

T h e s u b mi s si o n  i s o n a q ua nt u m V al e b a nt  a s t o w h at 

i s t h e v al u e o f t h e w o r k d o n e a n d m at e ri al s a ct u all y a p-
pli e d t o t h e s e s e v e r al b uil di n g s ?

3 0 I n t he l att er t w o c as es — t he fi n di n g of a n a mo u nt —  
w hi c h i ncl u des t he w or k a n d mat eri al s ma y be wit hi n t he  
s u b mi ssi o n b ut t he f or mer t w o ar e e vi de ntl y n ot, “t o a n d 
f or t he us e of M ut h at t he pr e mi s es. ” ma y or ma y n ot be 

a n d he nc e t he y ar e n ot wit hi n t he s u b mi ssi o n.
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The value of the work and materials applied to these 
tenements are by the submission conceded to be due—but 
the work and materials furnished to and for the use of 
Muth at the premises— are not. Plainly not. They in legal 
hermenentics imply an entirely different controversy. The 
question whether they were so furnished to M uth as to 
make him liable for payment was not submitted. Ajid to 
inject the additional form or ingredient into furnishing 
for the use of M uth to round out liability— that they were 
furnished at the premises— justifies the inference that the 
arbitrators had departed from the plain object of the sub-
mission—simply quantum valebant calculations on the 
buildings themselves and explored for elements imparting 
liability for work and materials not applied on or imparted 
to the specific buildings. And because this inference is 
justifiable—the arbitrators have exceeded the terms of sub-
mission.

The true theorem is ennuciated in
Leslie vs. Leslie 5 Dick-

10

-107

“Nothing, it seems to me, can be clearer, both as a prin-
cip le  of sound law and plain natural justice, than, that 20 
“where two persons submit, in plain and clear terms, one 
“particular dispute or coneroversy to the determination of a 
“third, as their judge, his authority must be considered 
“to be inflexibly limited to a decision of that one particular 
‘‘matter, and that any attempt by him to pass judgment 
“upon any other question must be held to be unauthorized 
“and beyond his power, and consequently without the least 
“legal force.’

Citing authority.

It will be seen by Sec. 2 of the award p. 7 f^af ar~ 3°  
bitrators acted consistently with the above interpretation 
i, e.—that all possible controversies were included.

5



They say “respecting a claim for work done and materials 
“furnished by the said Booye to the said Muth in and for 
“the premises described in this award.” The claim was in 
no sense submitted.

But they interpret the submission themselves p. 6 line 3. 
They say “agree to submit all matters in difference be- 
“tween them.” And upon inspection it will be seen that 
the award is consistent with this assumption of all con-
troversies—direct and collateral—and it will be more ob-
vious when we examine Sec. 2 of the award—

10 (b) “That the said sum is in full discharge and satis-
faction only of the demands by either of the said parties 
“against the other respectively respecting a claim for work 
“done,” &c.

Whatsoever claim Muth may have against Booye is not 
submitted. What authority did they have to award any 
fiat of discharge or satisfaction ?

Because they have assumed such authority—it conclu-
sively demonstrates that they proceeded upon a wholly er-
roneous theory of the scope of the submission.

20 If there be an absolute right of recovery for work done 
and materials furnished for a building—this right is so 
incompatible with any right for a recovery of any damages 
for the nonfulfillment of any express or implied contract 
as to the time, quality or quantity of the work and mater-
ials that damages cannot be recovered—as they will be 
deemed res adjudicate in the judgment for the work and 
materials.

Dunham  vs. Bow er 77 N. Y. 76,
Blair vs. Bartlett 75 N. Y. 150,

3° Gates vs. Preston 41 N. Y. 113,
H aslack vs. M yers 2 Dutch 284,
B llis  vs. Hamlan 3 Taunt. 52,

( 0  This subdivision is exhausted in the previous illus-
trations.
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T he f act t h at “ All acti o ns, s uits, c o nt r ov ersi es, q uarr el s,  
“ a n d de ma n ds w h at e v er bet we e n t he m r es pecti v el y r e-  
. A cti n g s ai d pr e mi s es f r o m t he dat e of s u b mi ssi o n t o us 
“ af or es af d be n o f urt her pr os ec ut e d, ” o nl y i nt e nsifi es t  
i nf ere nce t h at t he ar bit r at ors p ai d n o att e nti o n t o t he t er ms 
of s u b mi ssi o n. T h e y wer e f or B o oy e.

( { J\ T h e i nv esti g ati o n as t o p ay me nt by t he $1, 0 0 0 
not e- —- pages 1 3, 1 4, 4 7, 4 § a n d 51, f urt her i nt e nsifi es t he i n-
f ere nce t hat t he ar bit r at ors i g n or e d t he sc o pe of t he s u b

missi o n. ,.
Fift h — Assi g n me nt. T o uc hi n g t hi s n ot e B o o y e hi ms elf

t estifi es — p- 1 3 -
O. Ha v e y o u ha d a ny p ay me nt s ?
A. N ot i n c as h, n o, si r, I h a v e h a d o ne n ot e.
P. 1 4. Q. O n w h at acc o u nt di d y o u gi v e cr e dit or

t his $1, 0 0 0?
A. O n ge ner al acc o u nt ri g ht t hr o ug h.
P.  47. Of t he mat eri al s w hi c h y o u f ur ni s he d t her e at  

t hat ti me, d o yj o u k n o w h o w muc h Mr. M ut h was i n de bt e d 

t o y o u at t h at ti me?

I O

2 0

A. $ 4 3 9 7 6 .
P. 4 8. Wher e di d y o u cr e dit t he $1, 0 0 0 n ot e.
A. T o Mr. M ut h’ s g e ner al acc o u nt.
Q. Has a ny p art of t he $1, 0 0 0 bee n cr e dit e d o n acc o u nt  

of t hes e it e ms her e i n c o nt r ov ers y ?
A. N ot i n p arti c ul ar.
P.  5 0. Q.  H o w m u c h d o y o u e x p e ct hi m t o h a v e c r e dit 

h e r e of t h at $ 1, 0 0 0 ?

A. O n t hes e j o bs ? 3 °
Q. Y e s: o n t hes e j o bs u n der ar bit r ati o n her e. ■

A. L et hi m t a k e t he f ull a mo u nt he o wes me a n d t a k e
o n e t h o u s a n d d oll a r s f r o m t h e w h ol e l ot a n d h e g et s c r e dit  

f o r $ 1, 0 0 0. T h a t i s t h e o nl y w a y I s e e.
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Now where Booye said that the $1,000 was not credited 
on any. of these 4 properties in particular—this statement 
is clearly fraught with the admission that Muth ?—was en-
titled to that credit and that it was or ought to be credited 
on the total for the whole in general and more especially 
where re says so in his last answer. In the uncontradict-
ed testimony—Booye took the $1,000 and applied it on 
these demands—and the arbitrators—found a balance— 
$1,000 more than Booye claimed. Bourgeois one of the 

Id arbitrators p. 46 simply asked Booye
Q. What is the amount of your claim for these jobs._

you have there, how much do you claim there is due for 
the Boscobel ?

A . $1,788.84.
Q. St. James Place?
A . $386.83.
Q. 18 So. Kentucky avenue?
A . $344.72.
Q. Now the Church ?

20 A . $709.18.
Question on the same page.
Q. When did you receive the $1,000?
A . I received a note about Dec. 13. B y looking at the 

bill for the Boscobel p. 100-— the account commences Nov
14 previously. So of the bill for the St. James Place p. 
102.

Now how can the arbitrators — find a balance— just 
equal to a cent of the above claims?

Booye is not asked to compute a balance. In the face of 
3°  this postulated payment of $1,000— one-third of the award 

--the arbitrators find a balance due just equal to the foot-
ing of the Bills. On the hypothesis that the arbitrators 
were stupid— they made a gross mistake. Supposing them 
to be endowed with ordinary intelligence— they intention-
ally abdicated their sworn and honorable function of im-

8



I O

o arti alit y a n d di d M ut h t o t h e e xt e nt t h at p a rti alit y c o ul d 
he b u s h e d b y t h e  m e ai e st  s ü b-sf er v a nt  of B o O y e. 
o p p o si n g t h e m c a p a bl e o f a rti sti c C hi c a n e, t h e n t a w gr o s s 

fr a u d t e n d s t o i m p e a c h t h eir s kill i n t h e art.

Si xt h. — F o r t h e p u r p o s e o f t hi s p r e s e nt i n v e sti g ati o n 

t h e a w a r d a n d t h e e vi d e n c e m u st b e r e a d t o g et h e r a n d t i e 

a w a r d i n cl u d e s t h é e vi d e n c e, a n d m u st b e j u stifi e d b y 1 .

Fi rst as t o t he Pri est’ s Cliti rc h Bill p. 9 7 ;
See evi de nc e of B o o y e p. 1 5 t o 2 2 — M ut h s 6 2 t o 6 3.

T h e r e a r e n o c h a r g e s l o r m at e ri al w o rt h i n v e sti g ati n g.

B o o y e s a y s p. 2 2 —

Q. Y o u f ur ni s h e d n ot hi n g b ut t h e l a b o r ?

A. No. .  ô
C o nc e di ng t he it e m of l a yi n g 6 9, 4 3 2 r o üg h bri c k p. p»,

bill of t hi s pr o pert y at $ 5 ^ 4  $3 2 I ^ 7  t o  c ol’ r ^ ’ u , ur n 
t he dec e nt j ustifi c ati o n f or c h ar gi n g — $7 ° 9 - dg —î “ s . ^ he 
$ 3 21. 87 f or l a yi n g t he r o ug h bri c k — Or t he diff er e hc e

$ 4 9 7- 3 1 t ° r l a yi n g t h e f a c e b ri c k ?

H o w m a n y f a c e b ri c k w e r e t h e r e.  M r. S hi m pf W h o 

m e a s ur e d t h e m p a g e s 7 7 a n d 7 8 s a y s 8 6 5 8. M r. M ut h s a y s 
t h e s a m e t hi n g p. 6 3. B o o y e p. 2 8 utt e rl y r ef u s e s t o gi v e 

a n e sti m at e — s o w e a r e c o nf r o nt e d wit h a c h a r g e o f $ 4 9 7 - 

3 0 f o r l a yi n g 8 6 5 8 p r e s s e d b ri c k o f 5 2- 3 c e nt s a b ri c k o r 

$ 5 6. 0 0 p e r t h o u s a n d. C a n a n y f o r m o f d r e s si n g m a k e t hi s

fr a u d p al at a bl e ? ................. k . .
T h e att e m pt i s m a d e t o m a k e t hi s c h a r g e C o n s ci o n a b e 

b y gi vi n g it t h e f o r m o f d a y s’ w o r k. T h é bill s h o w s t h at 

b ri c kl a y e r s w e r e p ai d 5 0 c e nt s p e r h o u r o r $ 4 t oi 8 o ur .̂ , 
a d a y s’ w o r k. B y a ct u al c al c ul ati o n 5 9 d a y s w o r k o f b ri c k -

l a y e r s w e r e c h a r g e d — f o r l a yi n g t h e s e 8 6 5 8 b h t k o f Ï4 7  
b ri c k p e r d a y o f 8 b d u r s — o r 4 8 b H c k s i n 6 b rtil ri üt e s — o r 3 0 

o n e b ri c k i n 3 mi n ut é s. M r.  S c hi m pf S d ÿ s p- 7 P A  
W brt h $ 1 5 p e r M  a n d M r.  W âl k éi * s à y s $i 6 p é r M p.  5 5 - 

M r. S c hi m pf s a y s 3 0 0 i s a d a y s w o r k.

2 0
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Now at $16 per M 8658 brick should cost $144.50 which 
taken from $497.30 leaves $352.80 for helpers— Mr. Muth 
finding all material and appliances.

Laying rough brick is billed............................ $381.87
Laying the pressed brick at $16 per M .................$144.50
Help, '«ay........... ..,............................................. .$50.00

W e have $576.37; which taken from $709.18— leaves 
$132.81 which canot be accounted for at all except on prin-
ciples of gross partiality— fraud.

IO Now let us look at the Boscobel bill p. 100. Now it will 
be noticed that the 5 first items are for brick— as though 
Booye had furnished brick on the Boscobel.

Now it was conceded by all parties at the hearing that the 
charges for brick before December 13th the date of the note 
pages 46 and 47 was material furnished for other buildings, 
which was so far outside of the submission— that nobody 
investigated them.

Booye says p 21— in answer to Umpire Vaughn,
Q. And you furnished all the rough brick?

20 ^  No; we did not furnish all the rough brick—My
father furnished some and Mr. M uth had some of his own.

Q. What were you to furnish besides the labor for the 
laying of the rough brick at the Boscobel and the Church 
for five dollars and seventy-five cents and five dollars and 
a half a thousand.

A. We didn’t furnish anything but the mortar.
Q. Were you to furnish the mortar?
A. Yes; furnished the mortar and lay the brick for five 

dollars and a half.
Then on page 46:
Q. When did you receive the $1,000?
A. I received the note December 13.
Q. Had you done any work for Mr. Muth before he 

gave the note?

IO



A I had been working at three or four places for him. 1 
q  You worked for him up to the time he gave you the

n°A. No; I furnished materials at other jobs.
Q. What other jobs?
A. Michigan avenue.
Q. Before December 13th?
A. Yes.
q * Before December 13th did you work on any other 

jobs—outside of these two for Mr. Muth? 10
A. Yes; I furnished material.
Q. Before that time?
A. Yes.
Q. Are they, paid for yet?
A. I never got any of it if they are.

Now after this testimony it was thought that the ma-
terials—the brick charges in November—had been estab-
lished as having been furnished on properties other than 
the specific ones within the submission. That Booye 
had simply, made a mistake. So they were no 20 
further investigated and they did not appear til t e ar 1 
trators had by their award covered all matters in difference 
These bricks were never furnished and they were included 
in the award to get the claim for furnishing to other jobs- 
within the award—and the bond given by Muth which was 
an afterthought of the fertile brains of the arbitrators.

But the bill will bear further examination.
Page 66 Mr. Muth says there were rough brick at the 

Boscobel main building 73,118—back up back walls 17,123 
and 1,140 under the concrete—9I>3&1 rough brick at ?5-75 30 
per M.—$525.44. The charge in the bill is laying 98,642
—$567.10, a clear fraud of $41.67.

The No. of face brick is 18,033, which reckoned at the 
maximum price of $16 per M.-$288.52-Making a total
of $813.44-

I I



But suppose we allow for all the brick charged in the bill 
$284— add tbaf tp the cost of laying the rough brick $525.- 
44,— we then have a total of $819.44, which subtracted 
from the award apd face of the bill $1,788.84 leaves $969.- 
40 to cover the laying including hod carriers, &c., of 18,000 
pressed brick. $54 per M as a penalty for days work. $16 
by the job and $54 by the day is simply outrageous.
But if we take off thé first five claims of brick which was 
deliyerpd ip November and not to the Boscobel at all to wit : 

10 $225.50, we have $1,194.90-—to cover the cost of laying 
18 M pressed brick or $66 per IVf.

So of the other two jobs. The same grotesque results 
will appear upon examination. Hence to vindicate the 
award under the submission there should have been a sepa-
rate finding in each case— of the materials independent of 
the work. There should appear some where in the award 
that they deliberated upon each quantity of the submission

The materials and the work on the specific properties.
Sixth.— This is a clear inference from the evidence and 

bills exhibited.

Seventh Assignment.— Is Mr. Booye’s testimony of any 
20 account in any forum— especially in a Court of Consci-

ence?

His witness Mr. Walker, says p. 56

Q. What share of the time was Mr. Booye around 
there when the work was going on around the Boscobel ?

A. Once a day at Jppst.
Q. How long would he stay?
A. Probably ten, fifteen or twenty minutes*,
Q. Is that all he would stay there during the day ?
A. Yes, sir.

30 Q- What part of the time was Mr. Booye around tHe 
building of the Church ?

12



A About the same; just came and see if things were 
going right; and ask if we wanted any! material and then

go away.
O How could he keep time. , , .
A. It is very hard for me to tell you Mr. Booye s. busi-

ness ‘— 'it is indeed. . -
o  Didn't you say you kept the time for one week?
A Well, I kept the time on the Boscobel In regard to 

how many men was there for about a week, and I gave it

to Mr. Booye.
O When ? A t the end of the w eek.
A. No, sir;— every night, and then I says to Rufus 

Will I continue the time of the men? and he says No, Jo n

I will attend to it. .
Q. Yet he was not there more than ten or fifteen minu-

tes of the day ? t
A. That is so far as I know ; I cannot say exactly to the

moment— but as near as I know.
Again Mr. Booye says p. 49- /_
Q. How many men did you have working on these se

eral jobs in question? ,  *
A. That is another question I cannot answer. 1 nav

so many men.
O. Can’t you tell about?
A. My gang of men varies. Sometimes I have thirty 

and thirty-four men at different places. Sometimes I would 
not have so many and maybe more. 

q  Are these all the books he keeps?
A. When I went home at night I  entered it on my

original blotter.
Q. You kept a time book didn’t you?
A. But I would take it home at night and post it in

my original blotter.
Q. You had a pocket time book??
A. I did at that time.

io

20

30
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Q. Haven’t you got it yet ?
A. I wouldn’t know where to go and hunt for it.
Q. Don’t you know where it is ?
A. No.
Q. Isn’t that an important question?
A. I think not; my charge is made directly in that.
Again on p. 26 and 37.
Q. Did you furnish the material that is charged on the 

books and set out in the bids?
10 A. Yes, sir.

Q. What price did you charge for the materials that 
you furnished?

A. I charged the market price there also—
See also p. 20.
His testimony from p. 37 to 44 discloses— That he is too 

evasive, too unreliable to be entitled to any consideration 
whatever.

Eighth Assignment.— The awarding of execution is un-
authorized by law. The rule of Court only applies to the 

20 submission, not to the award. The award can only be en-
forced in one of three ways: 1st, Attachment for contempt 
of the rale to abidt by the award; 2nd, suit on the award; 
3rd, suit on the bond.

The award must be set aside.

J. J. CRANDALL,
For Plaintiff.
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M a c C r El w s h  & Q u i g l e y , P r i n t e r s , T r e n t o n , N . J.

SEW JERSEY

t$mt cf ^uats and

RUFUS BO O YE, JR-,
Defendant in Err or,

vs. f
FRANK M UTH ,

Plaintiff in Error. _

Points of Defendant in Error.
There is nothing in the record to show that J. J. Cran- 

dall, before whom the arbitrators were sworn, was, at 
the time, the attorney of Muth. In the absence of proof, 
his subsequent appearance before the arbitration board 
as counsel for Muth cannot be related to the time of the 
administration of the oath. But conceding- he was such 
counsel at the time the oath was administered before 
him, that fact does not invalidate the award. There is 
no authority against such action, and if there was, the 
failure to raise the question or take advantage until 
after the award was a clear waiver. Muth and his coun-
sel both appeared'before the board and participated in 
the proceedings throughout, with knowledge of the 
claimed invalid oath. It was competent for a Master in 
Chancery to take the oath.

Ruckman v. Ranson, 6 Vr. 560.
It has been held that even the failure to swear the ar-

bitrators may be waived; much stronger the case where
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the oath is actually administered. Moreover, the reason 
here discussed was not included among the reasons on 
the rule to show cause, and should not therefore be con-
sidered. A t most it was a mere irregularity.

II.

The submission provides for the appointment of an 
umpire by the arbitrators. Vaughn’s appointment as 
umpire was assented to by Muth in writing and in the 
language of the submission. The award which is tech-
nically drawn, is signed by the arbitrators and umpire. 
It is now too late to seek advantage of the defect, if any 
after sitting throughout the proceedings without mur-
muring. A s the question is not jurisdictional, Muth 
must be charged with a waiver. *

Graham v. Graham, 12 Pa. St. 128;
Price v. White, 27 Mo. 275;
Know!ton v. Homer, 30 Me. 552;
Everett v. Charlestozvn, 94 Mass. 97.

III.

Had the award been made within the time named, but 
four days would have been allowed between the date of 
submission and the making of the award. The umpire 
was not appointed until July 1st, 1902, months after the 
day named for the making of the award, and, as stated, 
Muth expressly consented in writing to t,he appointment. 
As to this phase, there was also a waiver.

IV.

The award is within both the letter and spirit of the 
submission. Both submission and award are drawn ac-
cording to the statute and approved forms. The sub-
mission redites: “ Witnesseth that differences have 
arisen as to the amount due and Owing by the first party 
(Muth) to the second party (Booye) for work done,



3

materials furnished in and upon the tenements known as 
the Boscobel, No. 125, 127 and 129 South Kentucky 
avenue, etc., and the parties hereto agree, and by these 
presents do submit the amount which first party shall 
pay second party as for his work done and materials fur-
nished upon the aforesaid premises for first party as well 
as all matters in difference between them concerning the 
properties aforesaid, etc.”  An inspection of the record 
will disclose that the evidence taken was limited to the 
named controversy and the award uses the language of 

the submission.
Evidence was taken pro and con respecting the 

transactions between the parties as related to the prem-
ises in question. There was proof taken and considered 
regarding the thousand-dollar note. This answers, we 
think, the fourth assignment.

V .

It is admitted that Muth was not credited with the 
thousand-dollar note, but the evidence of Booye is that 
it was credited on the open account with Muth which 
was not involved in the submission. On this phase the 
arbitrators believed Booye. The finding of the fact con-
cludes Muth.

V I.— V II.

The sixth and seventh assignments deal with ques-
tions of fact passed upon by the arbitrators adversely to 
Muth. The evidence justifies the finding. This court 
will not weigh the evidence.

V III.

The execution is no part of the record. I f  an execu-
tion issued without authority, it may be stayed. The 
award itself does not allow execution. Only the award 
is under review by this proceeding.
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IX.

None of the errors assigned can be considered in this 
proceeding. The grounds upon which award may be 
set aside are named in Stoll v. Price, I. Zab. 32, and none 
of the grounds so named are manifest on the face of the 
award, which is all'there is before the Court- 

See Taylor v. Sayre, 4 Zab. 647 ;
Runyon v. Hodges, 17 Vr. 350;
Bell v. Price, 2 Zab. 578.

The evidence taken before the arbitrators is not be-
fore the Court and cannot be, under Runyon v. Hodges 
and Bell v. Price.

T H O M P SO N  & COLE, 
Attorneys for Defendant in Error.
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F r a n k 'M u t ò ,
P tff. m  E r r o t .

Ruf us Booye,
D e ft . in  E r r o r .

J. ]. Cr a nd a l l ,
F o r  P la in tiff .

Thompson & Co l e,
F o r  D e fe n d a n t

E r r o r , t o : 

C ir c u it  C o u r t  

f o r  C o u n t y  
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State of New Jersey, ss.

The State of New Jersey to Hon. Charles
E. Hendrickson, Judge of the Circuit Court 
for the County of Atlantic and thie Circuit 
Court for said County of Atlantic greeting:—

Because in the record and proceedings and also in 
giving judgment upon the rule to show cause why the 
award of arbitration issued the twenty-ninth day of A u g-
ust last past between Rufus Booye, Junior, and Frank 
Muth, should not be set aside and for nothing holden io  
manifest error has intervened to the damage of Frank 
Muth prosecuting said rule. -

We being willing in this behalf to correct the error if 
any thiere shall be and that speedy justice be done him 
said Frank Muth.

Command you that if judgment be thereon given and 
the matter of the award be terminated, then that you dis-
tinctly and openly send the record, evidence on the rule 
considered, and proceedings aforesaid with all things 
touching the same to our Co'urt of Errors and Appeals 2o 
in the last resort in all causes to be held at Trenton on 
the fifth day of January, nineteen hundred and three.

And this writ, that the records and proceedings afore-
said being inspected we may further cause to be done 
thereupon, for correcting that error what of right ought 
to be done.

Witness Hon. William J. Magie, Chancellor at Tren-
ton, this nineteenth day of December, A. D., 1902.

(Signed) S. D. D IC K IN SO N ,
Clerk. 30

J. J. C R A N D A L L ,
Attorney.
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The answer of the Judge of the Circuit Court of the 
County of Atlantic and the State of New Jersey within 
n; med. The record and proceedings and also the evi-
dence on the rule considered whereof mention is within 
made with all things touching the same, I hereby certify 
to the Court of Errors and Appeals of said State, in a cer-
tain schedule to this writ annexed, as within I am com-
manded.

Rufus Booye, Jr., and Frank Muth.

State of New Jersey, >
County of Atlantic, $ SS‘

John J. Crandall being duly sworn according to law 
upon his oath says that he knows Frank Muth and Rufus 
Booye, Jr., who executed the instrument a copy where- 

20 of is hereto annexed and that he was present and saw 
Frank Muth and Rufus Booye, Jr., sign, seal and deliver 
the same as their voluntary act and deed for the pur-
poses therein mentioned and that the names Frank Muth 
and Rufus Booye, Jr., subscribed to the agreement is the 
proper and genuine signatures of Frank Muth and Rufus 
Booye, Jr., respectively, and that this deponent set his 
name as a subscribing witness to the same at the time of 
its execution and delivery by the said Frank Muth and 
Rufus Booye, Jr., as aforesaid.

3°  J. J. C R A N D A L L .
Sworn before me this 21st day of August, A . D. 1902.

H A R R Y  R A U P , 
N otary Public.

C H A R L E S  E. H E N D R IC K S O N ,
10 Judge.

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T .

In the matter of the Arbitration 
between

2



T H IS  A G R E E M E N T , made this fourteenth day of 
Anril A. D., 1902, by and between F ran k M uth, of the 
City of Atlantic City, New Jersey, of the first part and 
Rufus Booye, Jr., of the same place, of the second part.

W I T N E S S E T H : T h at differences has arisen as to the 
„ t  due and ow ing by the first party to  the second 
oarty for w ork done, m aterial furnished in and upon the 
tenements known as Boscobel N o. 125, 127 and 129 
South K entucky avenue, A tlantic City.

No. 132 South St. James Place, N o, 18 S. K en tu cky 10 
avenue and the C atholic Parsonage, N o. 1417 and I4I9 
Pacific avenue, all in said Atlantic City, and the parties 
hereto agree and by these presents do. submit the amount 
which first party shall pay second as for his w ork done 
and materials furnished upon the aforesaid premises for 
the first party as well as all m atters in difference between 
them concerning the properties aforesaid to  an award 
and final determ ination of G eorge R. B ourgeois, Esq., 
and James F. E eyen n g , arbitrators with) full power in 
case said arbitrators so elect to  choose a third party as 20 
umpire and the said parties further m utually agree with 
each other that first party does upon the delivery of these 
presents covenant to  execute and deliver to the second 
party with good and sufficient surety in the sum of five 
thousand dollars and the second party covenants likewise 
to execute to  the first party good and sufficient bond 
with good and sufficient surety in the sum of tw o thous-
and dollars with the condition in each that each will 
stand to and abide perform  the award and determ ination 
of the said arbitrators or any two of them so that the same 30 
be in w riting made and signed by said arbitrators or any 
two of them and ready to be delivered to the said parties 
or such of them  as shall demand the same on or before 
the nineteenth day of A pril A . D . 1902, and the said

3



parties do agree that the said arbitrators meet at room 
twenty-six, L aw  Building, on Saturday next without 
further notice and afterwards, if necessary, at such times 
and places as they shall appoint.

And the said parties do agree that the submission may 
be made a rule of Court, the Circuit Court, for the 
County of Atlantic upon the application of either party.

In witness whereof, the said parties have hereto set 
their hands and seals, the day and year first aforesaid.

W e, George A. Bourgeois and James P. Levering, the 
arbitrators within named, do hereby swear that we will 
faithfully and fairly examine the matter in difference be-
tween the parties within named, and make a just and true 

20 award according to the best of their skill and understanding.

Sworn and subscribed to before me, April 19th, 1902. 
J. J. C R A N D A L L .

 ̂ W e, the within named George A. Bourgeois and James
F. Levering do hlereby appoint, and the within named 
Frank Muth and Rufus Booye, Jr.,- do* hereby consent

10

Sealed and delivered in the presence of

F R A N K  M U TH , (Seal). 
R U F U S  B O O Y E , JR., (Seal).

J. J. C R A N D A L L .

G E O R G E  A. B O U R G E O IS , 
JA M E S F. L E V E R IN G ,

M. C. C.

4



to the appointment of S. Hudson Vaughn as umpire be-
tween the above named arbitrators.

Witness our hands and seals this first day of July, A.

D., 1002.
G E O R G E  A. B O U R G E O IS ,
J. P. L E V E R IN G ,
F R A N K  M U T H ,

R U F U S  B O O Y E , JR.

I do hereby consent to act as arbitrator pursuant and 
under the above appointment. 10

S. H U D S O N  V A U G H N .

State of New Jersey, > ss>
County of Atlantic, )

S. Hudson Vaughn, being duly sworn on his oath, says 
that he will faithfully and fairly examine the matter in 
difference between the parties within named and make 
a just and true award according to the best of his skill 
and understanding.

S. H U D S O N  V A U G H N .

Sworn and subscribed before me this 31st day of July, 20 
A. D., 1902.
H A R R Y  I. R A U P ,

Notary Public.

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T .

In the matter of the arbitration J
between V Award.

Rufus Booye, Jr., and Frank Muth. )

Award between Rufus Booye, Jr., and Frank Muth 
made this twentieth day of August in the year nineteen 
hundred and two. 30
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The aforesaid parties having, by their agreement made 
on the fourteenth day of April, in the year nineteen hun-
dred and two, agree to submit all matters in difference be-
tween them to the award and final determination of 
G eorge Bourgeois and James F. Levering as arbitrators 
with power to choose a third party as umpire, and 
the said arbitrators having selected S. Hudson Vaughn 
as umpire, and the said arbitrators and umpire having 
been first duly sworn to faithfully and fairly hear and exam- 

io ine the matters in difference between the said parties and 
make a true award, according to the best of their skill 
and ability, and having heard the allegations and proofs 
of the parties, and considered the same, we, the sub-
scribers, G eorge A. Bourgeois, James F. Levering and
b. Hudson Vaughn the said arbitrators, do hereby make 
and publish our award of and concerning the matters to 
said arbitrators submitted, as follows: On the evidence 
before us.

™  * 1 W e find there is due to the said Rufus Booye. Tr., 
from said Frank Muth for work done and materials fur-
nished to and for the use of said Frank M uth on prem-
ises in Atlantic City, New Jersey, known as the Boscobel, 
the sum of seventeen hundred, eighty eight dollars and 
eighty four cents.

And for work done and materials furnished at 132 S. 
St. Janies Place, said city, the sum of three hundred 
thirty-six dollars and eighty-three cents.

( ^ nd f° r work done and materials furnished on the 
premises 18 South Kentucky avenue, said city, the sum 

30 of three hundred forty-four dollars and seventy-two 
cents.

And for work done and materials furnished on Catholic 
arsonage, 1417 and 1419 Pacific avenue, said city, the 

sum of seven hundred nine dollars and eight cents.

6



A n d i n all t h e s u m of t h r e e t h o u s a n d o n e h u n d r e d a n d 

s e v e nt y- ei g ht  d oll a r s a n d f o r t y - s e v e n c e nt s.

A n d w e d o a w a r d t h a t t h e s ai d F r a n k M u t h d o p a y 

t o t h e s ai d R uf u s B o o y e, J r., h e s ai d s u m of t h r e e h o u s a n d 

o n e h u n d r e d a n d s e v e n t y - ei g h t d oll a r s a n d f o rt y - s e v e n 

c e nt s o n o r b ef o r e h e t w e n ti e t h d a y of S e p t e m b e r n e x t.

2. W e d o a w a r d t h a t t h e s ai d s u m i s i n f ull di s c h a r g e 

a n d s ati sf a cti o n o nl y of t h e d e m a n d s b y eit h e r of s ai d 

p a rti e s a g ai n st t h e o t h e r r e s p e cti v el y, r e s p e c ti n g  a 

cl ai m f o r w o r k d o n e a n d m at e ri al s f u r ni s h e d b y t h e s ai d I O 

B o o y e t o t h e s ai d M ut h i n a n d f o r t h e p r e mi s e s d e s c ri b e d 

i n t hi s a w a r d, a n d t h at all a cti o n s, s uit s, c o nt r o v e r si e s, 

q u arr el s a n d d e m a n d s w h at e v e r b et w e e n t h e m r e s p e cti v e-

l y r e s p e cti n g s ai d p r e mi s e s f r o m t h e d at e o f t h e d at e o f 

t h e s u b m mi s si o n t o u s af o r e s ai d b e n o f u rt h e r p r o s e -

c ut e d.

A n d t h at t h e p a rti e s h e r et o' d o p a y t o t h e a r bit r a t o r s 

t h e s u m of si x t y d oll a r s t o b e b o u r n e a n d p ai d e q u all y 

b et w e e n t h e m f o r t h e c o st s of t hi s a r bit r a ti o n.

I n Wit n e s s W h e r e of, w e h a v e h e r e u n t o s et o u r h a n d s 2 0 

a n d s e al s t h e d a y a n d y e a r fi r st af o r e s ai d.

G E O R G E A. B O U R G E O I S , J R., ( S e al ).

S. H U D S O N  V A U G H N , ( S e al ).

J. F. L E V E R I N G , ( S e al ).

Si g n e d, s e al e d a n d d eli v e r e d i n t h e p r e s e n c e of 

S A M U E L C. K U L P .
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A T L A N T IC  C IR C U IT  C O U R T.

In the matter of the arbitration }
between 1 Rule.

Rufus Booye, Jr., and Frank Muth. J
Upon reading and filing the affidavit or John J. Cran-

dall, the subscribing witness to a certain agreement be-
tween the said Frank Muth and Rufus Booye, Jr., made 
on the fourteenth day of April, in the year nineteen 
hundren and two whereby they agreed to submit cer- 

IO tain matters in difference between them to the arbitra-
tion of George A. Bourgeois, Jr., and James F. Levering 
and to the umpirage of a person to  be chosen by said 
George A. Bourgeois, Jr., and James F. Levering and 
whereby they further agree that their said sumbission shall 
be made a rule of Court a copy of which agreement is an-
nexed to said affidavit and filed therewith. It is ordered by 
the Court that the said agreement be entered of record and 
that the said Frank Muth and Rufus Booye, Jr., shall sub-
mit to and finally be concluded by the arbitration that 

20 shall be made concerning them by the said arbitrators and 
umpire pursuant to such submission.

Entered on the twenty-second day of August in the year 
nineteen hundred and two on a motion of Thompson & Cole, 
attorneys of the said Rufus Booye, Jr.

Let this rule be entered.
C. G. G A R R ISO N , Judge.
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A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T
J

In the Matter of Arbitration of 

Rufus Booys, Jr., 

and

Frank Muth.

Before
Geo. H. Bourgeois, 
S. Hudson Vaughn, 
J. S. Levering, 

Arbitrators.

On submission under seal, Award and rule of Circuit 
Court for Atlantic County.

It is alleged by Frank Muth, one of the parties to the 
above Entitled Arbitration that the Award upon which a i o  
rule is entered thereon in said Court, and the said rule en-
tered thereon should be set aside and for nothing holden for 
the following reasons, to w it:

First.— The authority of the arbitrators Bourgeois and 
Levering expired on the nineteenth day of April, A. D . 1902 
and award made on the 20th day of August following is 

void.

Second.— The subject matter submitted presents no such 
controversy as authorized arbitration. It presents but the 
simple question of value for work done and material fur- 20 
nished and calls for no exercise of judgment; it presents 
a simple question.

Third.— It fully appears that the arbitrators so misin-
terpreted the agreement of submission as to include all mat-
ters in difference between the parties and the awarding that 
all quarrels and demands whatsoever between them respect-
fully respecting said premises from the day of the date of 
submission to us aforesaid be no further prosecuted evinces 
that they did not confine their investigations to the subject 
matter of the submission. 3°

9



Fourth.— The award is void as it fully appears that the 
same was not made by the umpire.

Fifth.— The award is void for the reason that it dose not 
appear by the award that the time for making the same had 
been in any wise extended.

Sixth.— The award is void for uncertainty, as there is not 
finding as to the value of the work and the value of the ma-
terials separately.

Seventh.— The award does not disclose any finding of 
10 facts to show indebtedness incurred before the date of sub-

mission.

Eighth.— The award is so excessive on inspection of the 
evidence submitted to the arbitrators as to evince and dem-
onstrate that the arbitrators exercised no judgment what- 
ever, gross bias in favor of Booye and so inequitable and 
unjust as to demonstrate partiality and corruption.

Ninth.— The award is void for the reason that arbitrator 
Bourgeois is a lawyer in active practice in Atlantic City, and 
in the course of his conduct and deliberation in the making 

20 of said award me deliberately and avowedly espoused the 
cause of Booye as a partisan and client of his and exercised 
his skill and finesse to influence the other arbitrators, and 
by refusing to act as the agent of both parties and employ-
ing his skill professionally to influence the other arbitrators 
to make the award in favor of Booye excessive, inequitable 
and unconscionable— wherefore it should be set aside.

Whereupon, on motion of John J. Crandall, it is ordered 
that said Rufus Booye, Jr., do show cause before the Circuit 
Court for the County of Atlantic at Mays Landing on the 

30 ninth day of September next at eleven o’clock A. M. or as 
soon thereafter as Counsel can be heard why the award and
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rule of Court thereon entered by said Booye be not set
aside and for nothing holden.

Done this twenty-ninth day of August A. D., 1902.
T et this rule be entered in the minutes. 
m  C. G. G A R R ISO N ,

Harry I. Raup, Stenographer, was duly sworn.

R U F U S  B O O Y E , JR., Sworn

BY MR. C O L E :—

Q. What is your business?
A. Contractor and builder.
Q. You are the plaintiff in this suit against Muth. 10

A. Yes, sir.
Q. This arbitration matter?
A  Yes sir.
Q. Have you had some dealings with Mr. Muth 
A  Yes sir.
Q. Have you had some dealings respecting the prop-

erty or properties that are named in this agreement, to ar-
bitrate the difference between you and him?

A. Yes, sir.
Q. You keep books . 20
A. Yes, sir.
Q. Have you your books here 
A. Yes, sir.
Q. Where are they?

(Books produced.)

Q. Are these books that you produce all of the books 
in which there is any record of transactions with Mr. Muth 
respecting the properties here in question?

A. Yes, sir.

11



Q. Who kept these books
A. I kept them myself.
Q. What do you call them ? By what name do they go ?
A. Just a general sort of books for my business.
Q. Don't they have a name?
A . Day book and ledger.
Q. They are marked, are they not ?
A. Yes, sir; I don’t know about the day book.
Q. There is printing on the book 

IO A. Yes, they are marked.
MR. C O L E :— W e offer them for identification now, 

both the day book and the ledger.
Q. Which book is the book of original entry
A. The blotter there.
Q. Did you make all of the entries that are made in the 

blotter and day book and ledger against Mr. Muth in the 
transactions in question here?

A. Yes, sir.
20 Q. I show you the bills, Rufus Booye, Jr., against 

Frank Muth one for work and materials 18 S. Kentucky 
avenue; one for the church property; one for St. James 
Place; one for Boscobel, and I ask you in whose handwrit-
ing is those bills?

A. Mine.

30

Q. Did you copy these items that are on the bills from 
your book?

A. Yes, sir.
Q. They were correctly copied?
A. Yes, sir.
MR. C O L E :— I offer the bills at this time for identifi-

cation.
Q. W as the work that is set out in the four bills mark-

ed for identification done by you for Mr. Muth ?
A . Yes, sir.
Q. On the properties named in the bills?

12



Q Was the material that is named in those bills fur-
nished by you to him for those properties?

A. Yes, sir.
Q. Have you had any payments?
A. Not in cash, no, sir. I have had one note.
Q. Has the note been paid ?
A. I don’t know whether it has or not; there was a re-

newal last time. . , Tr.
Q. Well, assuming the bills here to be correct, is the lull

amount of those bills due you?
A. Yes, sir, that is, understand, that $1,000 note 

wasn’t paid on no special job; it was just a general account, 
at least I suppose so.

Q. Did you get a note for $1,000 from Mr. Muth?
A. Yes, sir.
Q. When was that?
A. I can tell by my books.
Q. Well, look.
A. Note dated December 13, 1901. 20
Q. Have you had any cash at all from him?
A. Not on account of any of this work.
Q. Does he owe you other monies than that included in

these particular jobs?
A. Yes, sir.
Q. Where is that note no«w?
A. I suppose it is in the bank.
Q. Well, is it in the bank unpaid, or is it still alive, not 

yet due?
A. It came due and it was renewed; I endorsed it for 30 

renewal.
Q. Has the last renewal come due yet?
A. No, sir.
Q. Was it renewed for One thousand dollars?
A. No.
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Q. How much ?
A. There was $250 paid on it.
Q. Did you get the two hundred and fifty dollars?
A. I had the note discounted and the renewal was made 

and paid into the bank, I suppose. Mr. Muth took care of 
the note.

Q. Have you given credit on this account ?

MR. CR A N D ALL:— This note has been paid.

Q. On what account did you give credit for this $1,000?
IO A. On a general account, right through.

Q. But not on any of these accounts here in question?
A. No, sir.
Q. Now, the charge that you have made for the work 

that you did and materials that you furnished on the re-
spective jobs in question, were they made in accordance 
with your contract with Muth ?

MR. CR A N D ALL:— I object. First find out what the 
contract was and then what he did.

Q. Noiw, Mr. Booye, which was the first of the four 
jobs that you began work on?

A. The job at the church; some roof work on the 
church.

Q. What is the name of that church?
A. The Priest’s cottage.

MR. C R A N D A L L :— On St. James Place ?

MR. COLE: — No, the church on Pacific avenue.

Q. You mean the residence.
A. Yes, sir.

14



Q. What did you do on the property you call the church 
property ?

A, Put the foundations up there; put up the piers, the 
roof work and face work around the front.

MR. C R A N D A L L :— Go over them again

A. The roof work and the foundations and the face 
work. It is all a foundation but the piers underneath; the 
main building foundation, piers and porch;

Q. What was your agreement with Mr. Muth respect-
ing the laying of the brick for the church property? io

A. I was to lay the brick there for five dollars and a 
half, and the face—

Q. Five dollars and a half what?
A. A  thousand, and six dollars and a half for the front 

work, with the understanding that the front work, was to 
be a hard brick and a spread joint.

MR. B O U R G E O I S W h a t  is it, in fact

A. The work is all buttered work. The front work is 
buttered work.

MR. BO U R G E O IS What kind of brick 20
>

A. This Ventnor Company’s brick.
Q. In your bill for the laying of the brick, that is the 

rough brick, you have charged how much

MR. C R A N D A L L :— That don’t make any difference.
The bill has nothing to do with it; what the result is, not 
what the bill is. The contract was five and a half for the 
rough brick. If the bill, no matter if it is six or eight or
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ten or two or four dollars why it would cut no figure at all. 
He isn’t going to testify here a violation of his own con-
tract.

MR. C O L E :— I want to show that he is charging on the 
bills, which I will offer in evidence, precisely what the con-
tract was.

MR. C R A N D A L L :— He told you what the contract 
was; it was five dollars and a half. I object to his stating 
what was charged in the bill, without he modifies the con- 

IO tract. If that isn’t the contract, back out and say what the 
contract is. I make this objection now. I want the rul-
ing of this Board.

MR. BO U R G EO IS:— I think that we ought to have 
it because if he has in fact charged what he says the con-
tract was, that will help us a little.

MR. LEVER IN G :— Mr. Crandall, do you object to the 
question being asked whether the books show this amount 
or not ? ,

MR. CR A N D ALL:— Read the question.

20 (Question read by Stenographer.)

MR. CR A N D ALL:— If he says more or less, that is for-
eign to this question. He has sworn that he was to get five 
dollars and a half.

A. Five dollars and a half.
Q. Now, Mr. Booye, what kind of brick did you in 

fact lay at the church building for the face work ?
A. Why, these Ventnor people’s brick, they are called 

sand and cement, or supposed to be.
Q. Did you lay them with the buttered joints?

16



A. Yes, sir.
Q. Were they the kind of brick that you agreed to lay 

for six dollars and a half a thousand?
A. There was no special agreement as to the kind of 

brick, but it was to be a spread joint. No special brick

specified. . , .
Q. Did you or not lay the brick, that is the face brick,

with the kind of joint that you agreed with Muth you would 

•lay?
A. No sir. io
Q. Why didn’t you?
A. Because he wanted them made with a buttered joint.

Q. Who did?
A. Mr. Muth.
Q. And that is the kind of joint they were laid with?
A. Yes, sir.
Q. Is it less expensive or more expensive or equally ex-

pensive to lay a brick with a buttered joint or a spread 

joint?
A. More expensive to lay it with a buttered joint. 20 
Q. Were these Ventnor bricks that you laid a hard 

brick ?
A. No, they were not.
Q. Were they a soft brick?
A. They were a rotten brick.
Q. Now before you began to lay the face brick on the 

church job did you have an agreement with Mr. Muth 
about the laying of brick on some other job?

A. Yes, sir, the same kind of brick.

Q. On what job? 30
A. The Boscobel.
Q. What do you mean when you say the same kind of 

brick ?
A. The same kind that were used at the Boscobel. 
Q. Did you lay rough brick at the Boscobel?
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A. Yes.
Q. And did you have an agreement as to how much you 

were to charge for them ?

MR. CR A N D ALL:— Keep on this church until you get 
through.

MR. COLE:— I have to go to the Boscobel.

A. Yes, sir.
Q. What was the agreement?

A - The agreement there was that the price should be five 
dollars and seventy-five cents a thousand.

Q. And in your bill, which has been marked for identi-
fication, how much did you charge for the rough brick lay-
ing?

A. Five dollars and seventy-five cents.
Q. What was your agreement, if any, with Mr. Muth, 

i especting the laying of the face brick which was the Vent- 
nor brick at the Boscobel ?

A. That was agreed that the face brick at the Boscobel 
should be done by the day.

20 Q. Was that agreement that the face brick at the Bosco-
bel were to be laid by the day, made before you began the 
laying of the face brick on the Boscobel job?

A. Yes, sir.
Q. And you say that you laid the same kind of brick on 

the Boscobel as on the Church job?
A. Yes, sir.
Q. What, if any, reason was there why you didn’t 

agree to lay the brick, that is, the face brick, on the Bos-
cobel by the thousand ?

30 A. Because we couldn’t agree on a price. He told me 
that he had a price from Mr. Turner for the face work, and 
he told me Mr. Turner’s price, and I advised him to get Mr.
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Turner to do it for the price, and then we came to an agree-
ment to get it done by the day.

MR. BOURGEOIS :— How much did he say Mr. Turner 

would do it for

A. Ten dollars.

MR. BOURGEOIS:— Face brick?
A. Yes, and I advised him to have Turner to do it.
Q. And it was after that conversation that it was agre-

ed to lay these bricks by the day?
A. Yes. iO
Q. And you say that the bricks that you laid at the 

church were the same kind as at the Boscobel?
A. Yes.
Q. Now, in your bill for the face brick at the Boscobel 

and the laying of the brick at the Boscobel and the church, 
what have you charged ?

A. I have charged him by the day ; whatever time there 
was for the men’s time.

Q. And was the charge that yau made the usual charge 
per day for laying such brick? 20

A. Yes, sir.

MR. BOURGEOIS How much did you charge?

A. Four dollars for bricklayers and two and a quarter 
for laborers.

Q. Mr. Booye, you made the charge on the books for 
the men’s time in these two jobs?

A. Yes, sir.
Q. Do those books show correctly the number of days 

which the bricklayers and laborers worked on those two 
jobs? 3°
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A. Yes, sir.
Q. You made the charge yourself ?
A. Yes, sir.
Q. When did you make the charge on your books for 

the men’s time and the materials you furnished?
A. Those charges were made at night when I went 

home.
Q. The night of the day that the work was done and the 

,materials furnished?
io  A. No, that doesn’t apply to the materials, because ma-

terials I couldn’t charge for until I got my bills.
Q. Was all the materials that is charged for in the bill 

of the church job and the Boscobel furnished by you for 
these jobs?

A. Yes, sir. The labor was done and materials fur-
nished through me.

Q. What charge have you made for the materials fur-
nished, that is, did you make the usual charge for such 
materials ?

20 A. Yes.

MR. BO U RG EO IS:— Were you responsible for the ma-
terials ?

MR. V A U G H N :— Did you furnish the brick?

A. No; I furnished some of the rough brick at the Bos-
cobel, but not the face brick. They came from Ventnor.

Q. Then you didn’t furnish all the material?
A. Everything but the face brick and the cement. I 

furnished rough brick there and lime and sand and some 
stone used in the contract that I didn’t furnish.

30 Q. Did your contract call for furnishing mortar for the 
brick?

A. For the rough brick that was in the contract.
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Q. What was your contract price for the mortar ?
A. I should furnish the mortar and lay the brick for 

five dollars and seventy-five cents a thousand.
Q. You haven’t charged for the mortar?
A. He is only charged for the materials that were used 

in the work outside of the contract.

MR. VAU GH N :— Mr. Cole, let us find out what his 
agreement was, what he was to furnish in his agreement, 
what materials he did furnish.

Q. You may state that, Mr. Booye. The arbitrator io  
wants to know what materials you were to furnish and what 
you did furnish, that is, in the laying of the brick.

MR. V A U G H N :— Take one piece at a time. Take the 
rough brick.

A. We agreed on the prices of the brick, the rough brick 
that I furnished.

MR. VAU G H N :— And you furnished all of the rough 
brick ?

A. No, we didn’t furnish all the rough brick; my father 
furnished some and Mr. Muth had some of his own.

Q. What were you to furnish besides the labor for the 
laying of the rough brick at the Boscobel and the church 
for five dollars and seventy-five cents and five dollars and 
a half a thousand?

A. Why we didn’t furnish anything but the mortar.
Q. You were to furnish the mortar?
A. Yes, furnish the mortar and lay the brick for five 

dollars and a half.

MR. V A U G H N :— That is lime and sand?
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A. Yes, lime and sand.
Q. What were you to furnish with it? Were you to 

furnish anything with the face brick at the Boscobel or the 
church ?

A. I wasn’t to furnish anything; my men were hired 
by him the same as if they were hired by anybody.

MR. V A U G H N :— You were to furnish the mortar for 
the face brick at the church ?

A. No.
IO Q. You furnished nothing but the labor?

A. No.

Q. What were you to get for the face brick at the 
church ?

A. I was laying the face brick for six dollars and a half 
and they were to be a hard brick and a spread joint; that 
was for labor only.

Q. Didn t you understand that the work was to be done 
the same as it was in the old building that was torn down?

A. No, sir. As to rough brick?
20 Q- The building after it was moved. Wasn’t your 

price including the work the same as it was before it was 
moved, to put it up in the condition as before it was 
moved ?

A. No; they were to use a hard brick.
Q. Weren’t they a hard brick in the old building-?
A. Yes. 5

Q. Weren’t they a buttered joint in the old building, 
stretcher walls?

A. I don t know whether they were or not.

30 MR. C O L E Y o u  are speaking now about the church 
job, of course.
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A. Yes. I knew the work at the church was to be 
a spread joint and buttered brick.

MR. BOURGEOIS:— What charge did you make on the 
church job? You charged five dollars and a half for the 
rough work; what did you charge for the face work ?

A. Charged him by the day, because we had come to 
an agreement about those brick.

Q. I don’t mean for the Boscobel. I mean for the
church.

A. I charged him by the day for that work. io
Q. And the Boscobel also ?
A. Yes, sir.
Q. Before you began laying any brick on the church job 

you agreed upon a different kind of brick before you did 
the Boscobel job?

A. Yes, sir.
Q. Is that the situation ?
A. Yes, sir.
Q. Coming to the St. James Place, what did you do 

there ? 20
A. Why, I laid the rough brick there and the same kind 

of face brick that we used at the church and Boscobel.
Q. With respect to the church job and the Boscobel job 

was the St. James Place before them or after them?
A. After them.
Q. Now, did you have an agreement with Mr. Muth 

respecting the laying of the rough brick at the St. James 
Place ?

A. Yes, sir.
Q. What was your contract ? 30
A. The price there was five dollars and fifty cents for 

rough brick for the mortar and laying it, five dollars and 
a half a thousand.

Q. Was that what you charged?
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A.  Y e s.

Q.  W h a t w a s y o u r a g r e e m e nt, i f a n y, f o r t h e l a yi n g- of  
t h e f a c e b ri c k ?

A.  T h e r e w a s n o a g r e e m e nt.

Q.  A n d h o w m u c h di d y o u c h a r g e f o r t h e l a yi n g of t h e  
f a c e b ri c k ?

A.  C h a r g e d hi m b y t h e d a y.

Q.  S a m e p ri c e a s y o u c h a r g e d f o r t h e B o s c o b el a n d  
c h u r c h j o b ?

I O A.  Y e s, si r.

Q. H o w l o n g w a s it aft e r y o u h a d b e g u n t o l a y t h e f a c e  

b ri c k at t h e B o s c o b el o r t h e c h u r c h w h e n y o u b e g a n t o l a y  
t h e m at St. J a m e s pl a c e ?

A.  I d o n’ t j u s t r e m e m b e r h o w l o n g.

Q.  A b o u t ? C a n y o u f o r m a n i d e a ?

A.  W ell, I c a n’t.  I t w a s d oi n g w o r k all o v e r at t h e  
ti m e.  I c a n’ t r e m e m b e r.

Q.  Di d y o u d o all o f t h e w o r k a n d p ut it i n t h e n u m b e r  

o f h o u r s a n d f u r ni s h t h e b ri c k t h at a r e c h a r g e d i n t hi s bill  
2 0 t h at h a s b e e n m a r k e d f o r i d e ntifi c ati o n ?

A.  Y e s, si r.

Q-  Di d y o u f u r ni s h s o m e m at e ri al t h at w a s u s e d i n t h at  
b uil di n g ?

A.  A t t h e St. J a m e s Pl a c e ?

Q.  Y e s.

A.  Y e s, w e f u r ni s h e d — w ell, t h e m at e ri al s w e r e f u r-
ni s h e d t h r o u g h — t h at i s, t h e m o rt a r.

Q.  A n d w h at p ri c e h a v e y o u c h a r g e d f o r m at e ri al s f u r-
ni s h e d b y y o u o ut si d e o f t h e b ri c k ?

3 0  A.  H e i s c h a r g e d t h e r e wi t h t h e m a r k et p ri c e s.

Q.  Di d y o u f u r ni s h t h e m at e ri al s o n t h e o r d e r o f M ut h  

f o r t h at b uil di n g a s c h a r g e d i n t hi s bill ?

A.  Y e s, si r.  A n d t h e r e w a s w o r k d o n e t h e r e at St.  

J a m e s Pl a c e, af t e r it w a s u p, it w a s t a k e n d o w n b y M r.  

M u t h s o r d e r s a n d r e b uilt, a n d t o m a k e s o m e c h a n g e s t h at  
t h e p e o pl e w a nt e d.
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Q. You charged him by the day for tearing it down 
and putting it back ?

A. Yes, sir.
Q. Now, the work at 18 S. Kentucky Avenue; was that 

the last work?
A. That was the last work, yes, sir.
Q. What did you do there ?
A. I was putting the rough work there, the foundations, 

and the face work there also.
Q. Had you an agreement for the face brick laying? IO
A. No, sir.
Q. Had you any agreement for the rough brick ?
A. No, sir.
Q. Was anything at all said between you and Muth 

about any of that work?
A. I had just ordered them to go ahead and do it.
O. What kind of brick did you lay for face brick?
A. They were a Winslow brick; brick that he selected 

from samples.
Q. How much did you charge for the laying of the 20 

rough brick at 18 S. Kentucky Avenue?
A. He is charged for that whole work for building fire 

places and materials, and we charged by the day for we were 
working under difficulty; the movers were in our way.

Q. And did you charge him the going prices?
A. Yes, sir.
Q. How long was it, if you know, after the other three 

jobs were begun before you began work on No. 18 S. Ken-
tucky Avenue ?

A. I don’t remember how long, but it wasn’t very long; 30 
shortly after.

Q. Did you furnish all of the labor and put in the num-
ber of hours that are set out in the bill and charged on your 
books ?

A. Yes/ sir.
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Q. Did you furnish the material that is charged on the 
hooks and set out in the bills?

A. Yes, sir.
Q. And what price did you charge for the material that 

you furnished?
A. I charged the market prices there also.
Q. Now, Mr. Booye, these arbitrators may know, but 

I want the record to show the difference, if any, in the 
expense for laying these Ventnor brick and the laying of a 

io hard brick; just tell in your own way.
A. Well, in a Ventnor brick, those brick were soft and 

rotten, and my men often had to pick up five or six bricks 
before they could find one fit to lay. And often after they 
were laid, after they would find one fit to lay, and they 
would set the trowel in the brick in the wall and maybe a 
brick two or three courses under that would have to be 
taken out, and in a hard brick we would take a hard brick 
up and trowel it and lay it; that is all there is to it.

Q. Then does it take a longer time to lay one thousand 
20 of the Ventnor brick than it would one thousand hard brick?

A- Yes, sir. I called Mr. Muth’s attention to that and 
he said that those people would allow them for the bats.

Q. What people did he mean?
A. The Ventnor Brick people.
MR. BOURGEOIS: Did you have to take the wall 

down after it was up ?
A. Yes, we had to take sections of it out several times, 

where their own weight would break in the wall.
Q. What job?

30 A. Boscobel and the church and St. James. I called 
Mr. Levering s attention to that, and he said that the bricks 
were turned out on a crooked pallet and they had a streak.

Q. Did you submit a bill to Mr. Muth for this work 
before this arbitration began ?

A. Yes, sir.
Q. When was that, do you remember ?
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A. I don’t remember the date, no, sir. I went down to 
see Mr. Muth to try to get a payment, and it seemed to 
make him angry, because I wanted money and he made a 
remark something about forcing a settlement, and demanded 
his bills and I sent them to him, and the next I heard was
this matter here. . £ „

Q. How long was it after you submitted the bills before
you heard he was disputing them?

A. Some time afterwards.
Q. Did he ever come to you personally and tell you that 10 

the bills were not correct ?
A. No, sir.
Q. Were the bills you submitted to him copied from the

books here?
A  Yes sir.
Q. And the bills were the same as those offered in

evidence ?
A Yes sir.
Q. Did he ever, to you, personally dispute any of those 

items as to the work done or the materials furnished or the 20 
correctness of the bill ?

A. No, sir.

MR. COLE: I want to offer these books in evidence 
and I will also offer these bills.

MR. C R A N D A L L : I object to the books. The bills, 
of course, are not evidence, but I object to the books. He 
hasn’t shown that he had any timekeeper or anything. He 
said he put it down at night, but he hasn’t shown that he 
had a foreman or boss.

THE W IT N E S S : I did the timekeeping myself. 30

Q. And you made those charges of the time that these 
men made in the books of your own personal knowledge?

A. Yes, sir.
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M R. C R A N D A L L :  T h e b o o k s a r e i nt r o d u c e a bl e i n  
e vi d e n c e.

C R O S S - E X A M I N A T I O N .

B Y M R. C R A N D A L L :

Q.  N o w, t hi s c h u r c h, a s I u n d e r st o o d y o u t o s a y, y o u  

a g r e e d t o l a y t h e b ri c k f o r fi v e d oll a r s a n d a h al f a t h o u-
s a n d; t h at i s t h e r o u g h b ri c k ?

A.  T h a t i s t h e r o u g h b ri c k, y e s, si r.

Q.  W h a t i s t h e c h a r g e f o r i t ?  

i o   A .  W h e r e i s t h e r e st o f t h e bill ?

Q.   H e r e it i s. ( P r o d u ci n g bill. )

A.  L a yi n g 6 9, 4 3 2  b ri c k s.

Q.  Di d y o u m e a s u r e t h e b ri c k af t e r t h e y w e r e i n t h e  
w all ?

A.  Y e s, si r.

Q.  H o w m a n y b ri c k s w e r e l ai d i n d e p e n d e nt o f d a y s  

w o r k ?  D o y o u k n o w h o w m a n y b ri c k w e r e l ai d o f t h e  
p r e s s b ri c k o r t h e V e nt n o r b ri c k ?

A.  N o, si r; n ot o f t h e f a c e b ri c k a s y o u c all t h e m.

2 0 Q*  Y o u h a v e n o i d e a ?

A.  N o, si r; di d n’ t m e a s u r e t h e m.

Q.  W ell, c o ul d n’ t y o u gi v e a n e sti m at e b y t h e a m o u nt  
o f li m e a n d s a n d y o u u s e d ?

A .  N o, si r ; I h a v e n’ t a n y i d e a a s t o t h e n u m b e r.  I j u st  

c h a r g e d t h e s a m e f o r t h e w o r k ; h a v e n’ t a n y i d e a a s t o t h e  
n u m b e r i n t h e r e.

Q.  Y o u p ai d t h e m e n t h e s a m e p ri c e y o u c h a r g e d M r.

( O bj e ct e d t o.)

3 0  Q. Di d y o u p a y t h e m e n t h e s a m e p ri c e y o u c h a r g e d 
M r. M u t h ? s
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MR. C O L E : I object. It is not a matter of your con-
cern whether he did or didn’t. If there wasn’t any express 
contract he had a right to charge Mr. Muth whatever was 
the market price; if he got the labor for a good deal less 
or less than it wras worth, that is his business. He had a 
right to charge the going price of labor, for whatever it 
was worth.

Q.. How much brick ought a competent man to lay in 

a day?
A. That is very hard to decide; no man can answer that io  

question. It all depends upon the kind of brick that is used.

MR. LEVERIN G: What he means probably is what 
you base your contract on, making the contract. You have 
some basis to work from in making the contract.

MR. COLE: There is no contract involved here as to 
any figure for a specific thing, for a specific job.

MR. CRAN DALL:— That is anticipating the cross-ex-
amination. We will see.

Q. This St. James Place was an old house put in a new 
place, wasn’t it? 20

A. Yes, sir.
Q. The bricks in the old foundation were put in the 

new one?
A. Some of them were.
Q. And all those that were good enough, were used, 

were they not?
A. Well, I can’t answer that question. Mr. Muth in-

tended to bring those brick over there.
Q. You saw the house before it was moved, didn’t you ?
A. Whose house have you reference to now ? 30
A. I am talking about the St. James job; in other



words, in the church property, the understanding was that 
he should use the old brick ?

A. That is, the old rough brick?

MR. BO U R G EO IS: Was the St. Janies Place house 
moved ? Was that house moved ? They used the old bricks 
in the church.

MR. CR A N D ALL: Yes, and in the St. James Place, 
too.

MR. BO U R G EO IS: And which were moved ?

10 A. Both moved.
Q. Well, the first property that you talked about, the 

first bargain that you had with Mr. Muth was in respect 
to the church property?

A. Yes, sir.
Q. Then, as I understand you started out with Mr. 

Muth five dollars and fifty cents for one and six and a half 
for the other?

A. That was conditionally, understand. The five and 
a half price was all right, but the other price was condi-

20 ditioned.
Q. Didn’t you state in your direct examination that you 

in the first place agreed to lay the brick in the church prop-
erty for six and a half ?

A. Yes, and I do yet, but I tell you that they were under 
certain conditions that they were to be a hard brick and a 
spread joint.

Q. But you knew what brick they were ?
A. No.
Q. Why not?

3°  A. Because they hadn’t been sent there.
Q.  ̂Didn t you know they were the foundation of the 

old building?
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A. Yes, the rough brick; I knew that. There is no dis-
pute about that as I know of.

Q. Was there any face brick or rough face brick under 
the porch of the old building that was to be used ?

A. You refer to the church building, I presume ?
Q. Yes.
A. Yes, there was some brick; they were a hard brick.
Q. And you knew that?
A. I knew that they were hard brick?
Q. Yes. io
A. Yes.
Q. And you knew that they were to be used ?
A. No, I didn’t understand that at all.
Q. You didn’t?
A. No, sir.
Q. What did your six and a half a thousand apply to ?
A. It applied to a hard brick and a spread joint of 

mortar. • Do you understand that difference between a 
spread joint and a buttered joint of mortar?

Q. Yes, I understand it. When you come to lay the 20 
brick you found they had fetched the Ventnor brick and it 
gave you a good deal of trouble to make a spread, smooth 
joint ?

A. They weren’t a hard brick. They weren’t what he 
agreed to furnish.

Q. Well, now is it worth twice as much to lay these 
as though they had been hard?

A. Yes, I would want three times as much and more too.
O. Get yourself down and find out whether they would 

be worth four times as much? 3°
A. For that kind of stuff they furnished, I would want 

four times as much.
Q. You would want twenty-six dollars a thousand for 

laying them ? Do you say that they were worth twenty-six 
dollars a thousand for laying them ?

A. I wouldn’t lay them for any less.
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Q. Did you figure up the day’s work and see what you 
charged Mr. Booye they would amount to a thousand?

A. No, sir.
Q. Nor you don’t know the number of brick ?
A. No, sir; not the face brick.
Q. And how many items do you charge him in the 

church property? You charged him, then for the roush 
brick, at five dollars and a half ?

A. Yes, sir.
10 Q. And you charged him by the day for the face brick?

A. Yes, sir.
Q. And is that all there is to the church property? Is 

that the whole of your charge?
A. Det me explain.
Q. Is that all the controversy?
A. No.
Q. What then ?
A. My men were there on a lot of patching up where 

the men had tore out fire places, etc.; that is charged by 
20 the day; that is always considered.

Q. How much is that?
A. You will find it there in the bills. He is charged 

right in the days work with it all.
Q. It is charged separate then ?
A. No, it is charged in with the rest.
Q. Were the men that you engaged in the piece work 

engaged in the inside rough brick?
A. No, sir.
Q. Did you have an entire different set of men from 

30  those that laid the rough brick and the face brick ?
A. You mean a different gang?
Q. Yes.
A. Yes. There was a gang on the front, and a gang 

on the rough.
Q. And those on the front brick didn’t work on the 

rough and those on the rough didn’t work on the front ?
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A. No, sir.
Q. Well, then as I understand the whole of your testi-

mony is that there is 69,432 bricks at five dollars and a half 
and day labor for laying press brick and the patching up?

A. Yes, sir.
Q. Is that all there is of it, so far as the church is con-

cerned ?
A. Something, understand on the front work. The 

foundation work is charged by the day, because it came 
under the head of day work. IO

Q. How much was there of this front work or rough 
brick foundations?

A. I cannot tell you just what there was all around the 
porch and front building.

Q. You said you knew how much there was.
A. W e didn’t measure them.
Q. If you measured the rough brick under the founda-

tion then didn’t you measure the press brick too?
A. W e didn’t measure the press brick under the founda-

tion. The foundations I have reference to is the rough 20 
brick, the foundation under the brick is under the wall.

Q. You didn’t measure them at all?
A. No, it was charged by the day.
Q. If you charged them by the day and had already had 

charged for 68,432 (69,432 ?) at five and a half, you have 
duplicated that charge?

A. Yes, but that wasn’t included in the measurement; 
that was skipped when I measured that work?

Q. Then you have lost the laying of that brick there 
except by the day ? 30

A. Except by the day, yes, sir, but that is Mr. Muth’s 
advantage ?

Q. (MR. VAUGHN): How about the backing up?
A. There was no backing up. It was only four inches 

thick. And I think there were a few pilasters, a few bases.
1
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Q. Was that all laid by the day?
A. All charged by the day in this work.

BY MR. COLE:

Q. Do you pretend to say that you cannot give any esti-
mate at all of the front or press brick ?

A. No, sir; I haven’t the slightest idea.

BY MR. CRANDALL:

Q. You have got some idea of the dimensions of the 
wall; you know how thick the wall is?

10 A. Yes, I know how thick, but I don’t know the size.
Q. How thick?
A. Four-inch wall.
Q. How high does it average?
A. I cannot tell that; I don’t know; haven’t any idea. 
Q. Don’t you know how long?
A. Haven’t any idea of the length. Part of the wall is 

a circular wall.
Q. You can measure with a tape line, can’t you ?

20 A. What is the use of measuring; the work was charged 
by the day.

Q. In other words, it don’t make any difference how 
much it cost by the day he was obliged to pay for it?

A. I don’t say that.
Q. Then if it cost him thirty or forty dollars a thou-

sand he would have to pay it?
A. You just asked me what I wanted to lay those bricks 

and I told you.
Q. How long after you tnade this bargain was it that 

30 you made the bargain at the Boscobel?
A. I don’t remember.
Q. It was a month, wasn’t it, at least?
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A. I would answer your question if I knew, Mr. Cran-
dall.

Q. About ?
A. I don’t remember.
Q. Won’t you turn to your books and see if the books 

will show it?
A I don’t know whether the books will show or not, 

(Examines book.) I cannot tell.
Q. You cannot tell after referring to the books?
A. No, sir. 10
Q. How long before you commenced there was the time 

before you commenced work at the Boscobel property ? You 
commencê  work there at some time, didn t you ?

A. Yes, sir.
0 . And you commenced work at the Boscobel at some 

other time?
A. Yes.
Q. How long?
A. Which work have you reference to ?
Q. Any of the w ork; aoy of the work at all. 20
A. We were working at both jobs at the same time.
Q. I mean the beginning. How long after you began 

work at the church was it before you began at the Boscobel ?
A. Very near a month’s difference in the time.
Q. How long after did you commence the press brick in 

the Boscobel ? When did you commence the press brick 
work in the Boscobel?

A. Do you want the date of that?
Q. Yes.
A. This charge is made November 30th, but you under- 30 

stand the concrete work that went under this front work 
was charged by the day, because that was taken in by the 
day.

Q. In other words, you commenced November 30th on 
the press brick work?

A. That is for the concrete bottom.
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Q. That is where the press work begins?
A. Yes, sir.

MR. VAUGHN: That is in the Boscobel?
A . In the Boscobel, yes, sir.
Q. That was the foundations?
A. The concrete for the foundations.
Q. 30th o f November?
A . Yes, sir.

Q. W hat day, Mr. Booye, was the press brick work 
10  started on the church job?

There is a charge made there December 18th, but 
that is concrete work, or something for the heater pit.

BY MR. COTE:

Q. Y o u  had already laid the press brick in the church 
before that?

A . No, sir.

Q. Hadn’t you laid the press brick in the church?
A. That wasn’t commenced till after the Boscobel.

BY MR. CRANDATT:
20 Q. Don t you know that you laid the press brick at the 

Boscobel first?

A. The footing there, the concrete footing, was charged 
first for the front work.

Q. Didn’t you lay press bricks at the Boscobel first 
before you laid the others?

A . This w ork here, this day’s w ork at the Boscobel, is 
charged for, his concrete footing and he is charged for 
day’s w ork at the church; he is charged at the church for 
pitch or something.

3°  MR. BOURGEOIS: What date was that ?
A . December 23; here is another one on the 24th.
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Q. Isn’t it a fact now, that you didn’t keep any regular 
time?

A. The regular time as to what?
Q. As to anything.
A. Yes, sir; I did.
Q. Well, then, wouldn’t it show when the press brick 

was laid at the Boscobel?
A. The work that he is charged for by the day was 

press brick at the Boscobel and his concrete work there, the 
work that was done outside of his rough work, which was io 
charged for by the thousand.

Q. MR. VAUGHN: Do you keep a time book?

A. Yes, sir.

Q. MR. VAUGHN: Is that here?

A. No.
Q. Who kept the time 

foreman ?
on these jobs? Did you have a

A. I had a foreman there, yes, sir.
Q. What is his name?
A. John Walker.
Q. Is he here? 20
A. Yes, sir.
Q. And is he the man who kept the time and gave you 

the time?
A. No, I would get my time and compare my time.
Q. With his?
A. Yes. I would say such and such a man’s time was 

right and then I would compare it with his to make sure 
that it was all right.

Q. You say the price on the rough brick work at the 
Boscobel was five dollars and a half? 30

A. No, five seventy-five; we agreed on that.
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Q. Where is that charge here on this bill ?
A. There it is.
Q. Laying 98,642 rough brick? Were there 98,642? 
A. That is what I measured it.
Q. That is what you measured it ?
A. That is what is there.

Q. MR. BOURGEOIS: Where was this work ?

A. Boscobel.

MR. VAUGHN: That was done by the thousand?

01 A. Yes, five dollars and seventy-five cents.
Q. How about the rough brick back of the face brick 

on the Boscobel?
A. That was charged by the day.
Q. How many face brick did you lay? The only job 

there is laying the rough and the face brick; that is all the 
work that was done?

A. Rough brick and face brick and concrete there.
Q. A little concrete ?
A. You would find a good bit.

20 Q. What are the dimensions of the concrete work?
A. I don t know, because he had my men on the front. 
Q. He didn t have your men at all. You had his men 

under your contract.
A. He had these men on the front.
Q. He had these men, I know, to lay them.
A. These men were hired to Mr. Muth by the day, the 

same as I would hire to you or some one else.
Q. The only thing I want to know is the size of the 

concrete work.

3°  MR. COLE: Explain the matter as you started.
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MR. CRANDALL: Not on cross-examination. I asked 
him this simple question, the dimensions of the concrete 
work. What is the dimensions of the work that you filled 
with concrete?

A. There are several there. I offered you an explana-
tion, and you shut me up.

Q. I ask you how many there are?
A. You shut me off both times.
Q. All I want to know is the size.
A. I cannot give you the size. That is concrete work io 

in the heater room and boiler room and both of these places 
he would take the men on the front and would say, “I want 
these men to go back here, and do so and so,” and I would 
charge for the-,men that he took by the day.

Q. On top of the concrete work, on top of the boiler 
that was rough brick that was used there, wasn’t it ?

A. On top of the boiler?
Q. No; under the boiler on top of the concrete.
A. Rough brick used? It was concrete used there.
Q. No brick at all? 20
A. Brick walls around the side.
Q. Press brick or concrete ?
A. Rough brick.
Q. Did you lay them by the day or—
A. The rough work under the concrete was by the 

thousand.
Q. How many thousand went there?
A. Around these walls?
Q. Yes.
A. I don’t know how many we have there. 3°
Q. Then in your estimate of the rough brick, you in-

cluded them? You took that in?
A. In the measurement it was not customary to make 

every section of a wall—
Q. What I want to know is, is this rough brick cal-
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culated here to take in all the rough brick except such as 
was taken of the press brick in the front ?

A. No.
Q. You laid them all by the thousand ?
A. No; that isn’t right. The work was in the house, 

m the new chimney was charged by the day, but they 
weren’t taken in the estimate of the rough work.

MR. LEVERING: Were they rough brick in the chim-
ney?

IO A. Rough brick?
Q. Yes.
A. They weren’t press brick nor face brick.

MR. LEVERING: The same as we use in the walls 
outside of the building?

A. I don’t know whether they were or not. They were 
just a hard brick.

Q. Then you laid for five and a half a thousand ?
A. Which ?
Q. In the chimney and around.

20 No, I didn t say I laid them for that. My price, five
dollars and seventy-five cents, was for under pinning, not 
building any chimneys.

Q. Five dollars and seventy-five cents for rough brick 
for underpinning ?

A. Yes, sir.
Q. Then as I understand it, you got underpinning, and 

then you have got all the balance charged by the day?
A. That is the underpinning, the rough walls under-

neath the house.
30 Q . And then the rest charged by the day?

A. Yes.
Q. How many face brick did you lay,?
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A. I haven’t the least idea of how many there are.
Q. Haven’t any idea at all ?
A. Don’t know; haven’t any idea at all.
Q. I asked you about the church. I come now to the 

Boscobel.
A. I don’t know.
Q. What is it worth a thousand to lay that rough brick 

in the Boscobel—I mean that press brick—how much worth 
a thousand?

A. They were the same kind. 10
Q. I asked you how much it was worth?
A. I told you I wouldn’t have anything to do with them 

for twenty-six dollars a thousand. If a man gave me that 
kind of brick to lay I would throw the job up.

Q. Did you keep an account of taking down some piers 
and building them up again?

A. No, sir.
Q- Didn’t keep an account?
A. No, sir.
Q. Why not ? 20
A. Because I had no occasion to.
Q. Who did it?
A. Who did what ?
Q. Then the only thing that you have an accurate

knowledge is the number of rough brick that you 
him and the number of days?

charged

A. Yes, sir.
Q- That is all ?
A. Yes, sir.
Q. Whether the men laid ten bricks or one hundred 30

bricks or a thousand bricks a day ?
A. I didn’t agree that they would lay any certain amount 

of bricks in a d ay; I didn’t agree as to what they would do 
or what they wouldn’t do. It is hard to tell what a man can 
do by the day.
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Q- N ow > the St. James Place; what was the agreement

A. That was five dollars and a half and to furnish the 
mortar and to lay the rough brick there to the underpinning. 

Q. How many rough brick ?
A. You will find it in the book there.
Q. 24,782 at $5.50, under the charge of January. What 

kind of press brick were used?
A . Same grade o f press brick as the Boscobel.

IO Q. Have you any idea how many press brick were laid ? 
A. No; some were laid, and at Mr. Muth’s orders, plans 

were changed and taken down again.
Q. What do you mean, alterations?
A. A section of the wall gave out, extended out, and we 

took it down and put it up again.
Q. How long did that take ?
A. I don’t know that.
Q. How much of it was there ?
A . There was one-half o f the front.

20 Q. The front is divided into two sections and the porch 
goes between the two; which was taken down?

A . The section toward the boiler.
Q. How many brick in that section?
A. I don’t know.
Q. Don’t you know how high it is ?
A . '  N o ; not now I don’t.
Q. Don’t you know how long?
A . No.
Q. Nor what the thickness of the wall is?

30 A. I know the thickness of the wall, but that wouldn’t 
help me any.

Q. What is the thickness of the wall?
A . Four inches.
Q. Do you know how many days that took ?
A . No, sir.
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Q. Didn’t charge that by itself ?
A. No, that was charged right in the days work, with 

the rest of the front. My men took the work down at his 
orders, and cleaned the brick and then laid them again.

Q. 18 S. Kentucky Avenue; what was the contract in
that respect?

A. No contract there at all?
Q. What did you do there ?
A. Well we put in the walls, the rough walls and foot-

ing, and fixed up the hearths, the fire-places. t o
Q. How many rough brick were laid there?
A. I don’t know.
Q. You say there was no contract?
A. That work was all charged by the day.
Q. I see it is charged by the day, but was there any 

agreement that they should be charged by the day, the rough 
brick ?

A. No agreement was made; he ordered me to go there 
with the men and do it.

Q. And do it the same as the other jobs? 20
A. No, he didn’t say that.
Q. Well, five and a half is a fair price on rough brick ?
A. I got stuck; that is why I asked him more.
Q. Is five dollars and seventy-five cents enough?
A. It is if you can’t get any more.
Q. Is six dollars enough? How many rough bricks

were laid ?
A. I don’t know.
Q. How many pressed brick were laid?
A. I don’t know that either. I can tell you by looking 30 

at the bill.
Q. Didn’t you charge Mr. Muth with the bricks ?
A. That is what I just told you. I can tell you the 

pressed brick that was laid. There was three thousand 
delivered there, twenty-five hundred at one time and five 
hundred at another, sent there by Mr. Muth s orders.

43



Q .  W e r e t h e y all l ai d t h e r e, o r d o n’t y o u k n o w ?

A.  T h e s u p p o siti o n i s t h e y w e r e.  T h a t a m o u nt w a s 

o r d e r e d b y M r. M ut h f r o m m e a n d t h e y w e r e d eli v e r e d 
t h e r e; if s o m e o n e c a r ri e d t h e m o f f I d o n’t k n o w.

Q.  Di d y o u c o u nt t h e m w h e n t h e y c a m e t h e r e ?
A.  N o, si r, b ut I p ai d f o r t h e m j u st t h e s a m e.
Q.  Y o u p ai d f o r t h e m ?

A.  Y e s, si r, I p ai d f o r t h e m.

Q. Di d y o u l e a v e a n y t h e r e w h e n y o u l eft ?

I O  A.  N o, si r, t h e r e w a s n o n e t h e r e w h e n I l eft.
Q.  T h a t i s t h r e e t h o u s a n d h a r d b ri c k ?

A.  T h e y a r e w h at w e c all R o m a n b ri c k ?

Q.  A n y ot h e r ki n d o f b ri c k t h e r e ?
A.  R o u g h b ri c k, n o f a c e b ri c k.

Q.  Di d y o u f u r ni s h t h e r o u g h b ri c k ?

A.  N o, h e f u r ni s h e d t h e m hi m s elf.

Q.  H o w m a n y t h o u s a n d o f t h e r o u g h b ri c k w e r e t h e r e ? 
A .  I a n s w e r e d t h at q u e sti o n a w hil e a g o.  I s ai d I 

di d n’t k n o w.

2 0  Q.  B u t t h e r e w a s t h r e e t h o u s a n d o f t h e R o m a n b ri c k ? 
A.  Y e s.

Q.  W h a t i s it w o rt h t o l a y t h r e e t h o u s a n d o f R o m a n 
b ri c k ?

A.  T h a t all d e p e n d s u p o n t h e ki n d o f w o r k y o u w a nt.
Q.  W h a t i s it w o rt h t o l a y it, w h at y o u di d l a v ?

A.  W ell, I d o n’t k n o w. T h e p e o pl e w e r e o r d e r e d t o g o 

t h e r e a n d d o t h e w o r k, a n d t h e y w e r e w o r ki n g u n d e r diffi -
c ulti e s.

Q.  W h a t di d y o u c h a r g e b y t h e t h o u s a n d f o r t h e s e 
3 ° R o m a n b ri c k s ?

A. T w e nt y- ei g ht  d oll a r s,  i s n’t it ?
O. T h e  b ri c k  t h e n, s o f a r as  t h e R o m a n b ri c k  ar e  c o n-

c e r n e d,  i s ei g ht y-f o u r  d oll a r s,  a n d  t h e ot h e r  b ri c k  y o u  d o n’t  
k n o w  a n yt hi n g  a b o ut  h o w  m a n y  t h e r e w e r e ?

A.  I d o n’t k n o w, n o, si r.

Q.  W e r e t h e r e t e n t h o u s a n d ?
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A. Mr. Crandall, if I had any idea, I would have told 
von.

Q. BY MR. BOURGEOIS: About these Ventnor 
brick, could you lay them with a spread joint ?

A. Not very well, no, sir.
Q. Why?
A. Because they were soft, and they are brick that have 

to be handled very carefully.
Q. You wouldn’t be able to settle them ?
A. No, because they wouldn’t stand their own weight, io
Q. Won’t you tell me in which of these jobs you placed 

concrete footing?
A. In the Boscobel job, and that was concrete footing 

for the brick work there, and the boiler rooms had concrete 
bottoms, and the different rooms in back.

Q. Any concrete in the church job?
A. Yes, in the heater.
Q. Not in the footing?
A. No, sir.
Q. In the St. James Place footing? 20
A. No, sir.
Q. At 18 S. Kentucky Avenue?
A. No, just ordinary footing.
Q. What about those piers that were taken down and 

put up again ?
A. Those piers were run up and were covered. They 

were covered positively to my knowledge and they didn’t 
have the caps there for them, and they left the rain beat 
in on them; this work was done in cold weather and they 
bulged the piers out and broke in pieces. 3°

Q. What job was that?
A. The Boscobel.
Q. How many were there ?
A. I think there was four.
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Q. What is the amount of your claim for these jobs you 
have there, how much do you claim is due to you for 
Boscobel ?

A. $1788.84.
Q. St. James Place?
A. $386.83.
Q. 18 S. Kentucky Avenue?
A. $344.72.
Q. Now the church?

I O  A. $709.18.
Q. Now, is Mr. Muth indebted to you in any other sum 

than these four acounts ?
A. Yes, sir.
Q. For what amount?

MR. C R A N D A L L: We object.

Q. Is it as much as one thousand dollars or more?

MR. CR A N D ALL: What has that to do with it?
i

MR. BOURGEOIS: There is evidence of a note here 
for one thousand dollars.

20  ̂ MR. C R A N D ALL: The question is, what is the find- 
ing' of the arbitrators, and take one thousand dollars out; 
the balance belongs to him.

Q. When did you receive the one thousand dollars ?
A. I received a note about December 13th.

BY MR. LEVER IN G :

Q. Had you done any work before for Mr. Muth, before 
you gave him the note?

Q. I had been working three or four places for him.
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Q. You worked for him up to the time he gave you 
the note?

A. No; I furnished material at other jobs.
Q. What other jobs?
A. Michigan Avenue.
Q. Before December 13th?
A. Yes.
Q. Before December 13th did you work on any other 

jobs outside of these two for Mr. Muth ?
A. Yes, I furnished material. IO
Q. Before that date?
A. Yes. *
Q. Are they paid for it?
A. I never got any of it if they are.

BY MR. BOURGEOIS:

Q. You got the note?
A. Yes.
Q. And if he paid the note, it is paid for ?
A. Yes, sir.
Q. Do you know how much there was of that ? 20
A. Of which?
Q. Of the materials which you furnished there at that 

time. Do you know how much Mr. Muth was indebted to 
you on the 13th of December, 1901?

A. $439.76.
Q. That was for what ?
A. Materials and work done at Congress Street and 

materials furnished at the Boscobel; they had been mate-
rials furnished there previous to that.

Q. Did you give your note for more than was due to 
you?

A. Well, I can’t tell anything about that, because my 
men had been to work on this work.

Q. Where?
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A. At the Boscobel and different places, and they hadn’t 
been charged only after it was done; whatever piece work 
was done. This work was by the thousand and hadn’t been 
charged at that time.

MR. LEVERING: Didn’t this one 'thousand dollar 
note go in part payment of the Catholic Church and the 
Boscobel, wasn’t that what it was for ?

A . No.

MR. COLE: Where did you credit the one thousand 
IO dollar note?

A. To Mr. Muth’s general account.

BY MR. COLE:

Q. Was any part of the one thousand dollars credited 
on account of these items here in controversy ®

A. Not in particular.
Q. Can you state about when you began the first work 

of the four jobs in question, and when you completed the 
last of the four jobs ?

A. The press work, the work that was done by the 
20 thousand, wasn t charged until it was done. It was finished 

and a memoranda made up and charged and I have no 
record of just when it was because it was not necessary 
that I should keep one.

Q. Can’t you tell about how much time intervened be-
tween the beginning of the first work and the ending of the 
last?

A. I can only tell as to the way the work was charged. 
The first charge was made November 11th.

Q. When was the last charge made?
30 A . A pril 19th, 1902.
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Q. How many men did you have working on these sev-
eral jobs in question ?

A. That is another question I cannot answer. I have
so many men.

Q. Can’t you tell about ?
A. My gang of men varies. Sometimes I have thirty 

or thirty-five men at different places. Sometimes I wouldn’t 
have so many, or maybe more.

MR. VAUGHN: Are these all the books that he keeps ?

MR. COLE: As I understand it, this is all he keeps. 10

A. When I went home at night I entered it on my 
original blotter.

Q. You kept a time book didn’t you ?
A. Yes; but I would take it home at night and post it 

in my blotter.
Q. You had a pocket time book?
A. I did at that time.
Q. Haven’t you got it yet ?
A. I wouldn’t know where to go to hunt for it.
O. Don’t know where it is? 20
A. No.
Q. Isn’t that an important question?
A. I think not. My charge is made directly in that.

MR. LEVERING: You don’t Tseem to have them 
dated ?

A. What is that?

Q. MR. LEVERING: Have you got those entries on 
the book dated ?

A. Do you mean the days work?

49



MR. LEVERING:—The book that you took your copy 
from, your time book; your time book ?

A. My blotter is dated, yes.

MR. COLE: He says that he put those in the book at 
night out of the time book in the blotter. The blotter shows 
the date, and he didn’t any longer retain the time book. It 
was simply a memorandum.

BY MR. CRANDALL:

Q. You say Mr. Muth owes you, independent of these 
I O  four cases under arbitration, something like three or four 

hundred dollars?
A. Do you mean at the present time?
Q. Independent. Besides these contracts here, he owes 

you three or four dollars ?
A. I don’t remember saying anything like that.
Q. In other words, you don t consider that he owes you 

on the Strumpf job or any job where he hasn’t finished and 
didn’t get the money ? You agreed to wait until he got the 
money ?

20 A. No, sir. I never made any such agreement.
Q. Wasn’t it understood that you should wait until he 

got the money on this St. James job before you were paid?
A. No, sir; I never made such an agreement with him, 

positively no I did not.
Q. Turn to your book. It may figure in this one 

thousand dollars, do you pretend to say that on these 
four jobs you haven’t got one thousand dollars of that note 
paid off.

A. If he has paid it he has got credit for that one thous- 
30 and dollars in that general account.

Q. What do you mean. Does it take in Strumpf’s ac-
count.
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A. Yes, it takes in all.
q ’ How much do you expect him to have credit here 

of that one thousand dollars ?
A. On these jobs?
Q. Yes. On these jobs under arbitration here.
A. Let him take the full amount he owes me and take 

one thousand dollars from the whole lot and he gets credit 
for the one thousand dollars. That’s the only way I see.

Q. Didn’t Mr. Strumpf come to you and offer to pay
the bills? 10

A. He came and told me he paid Mr. Muth.
Q. He told you he paid Mr. Muth?
A. He tried to work a very cute trick.
Q. He did? He and the other gentleman?
A. I suppose-------

JOHN WALKER, Sworn.

DIRECT EXAMINATION.

BY MR. COLE:—
Q. Were you in the employ of Mr. Rufus Booye, Jr. ?
A. Yes, sir. 20
Q. How long have you been in his employ ?
A. As near as I can state, a year and a half.
Q. What is your business?
A. Bricklayer.
Q. How long have you been a bricklayer?
A. Twenty-five years.
Q. Did you work for him while he was doing the work 

on the Boscobel and Eighteen South Kentucky avenue, St. 
James Place and the Church, here in question?

A. Yes, sir. 30
Q. Did you foreman these jobs?
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A. I foremaned in this way; when he was away I looked 
out for his interest, but when he was there I didn’t con-
sider myself such.

Q. You were there in his employ at that time?
A. Yes, sir.
Q. Do you know the brick that was used in the facing of 

these several jobs ?
A. Yes, sir.
Q. What were they known by?

IO A. The Ventnor Cement brick.
Q. Were they a soft brick or a hard brick ?
A. Well, sir, they were a brick—it was in winter time 

that we got the brick, and the brick to the outside appearance 
wasnt very hard. You could take your hand and milt 
them off and when we would go to lay them and attempt to 
settle them down to a bed they would break.

Q' Now what is the particular difference in the laying 
of those bricks, so far as the expense is concerned, and the 
laying of a hard brick that wouldn’t break?

20 A. In laying a hard brick you can lay about two-thirds 
more than you can of a press brick. That is what they term 
them, spreading between one another; you could probably 
lay three bricks while you laid one.

Q. Could you lay the Ventnor brick and give the spread 
joint for the same amount of money that you could a hard 
brick?

A. No, sir, and I will tell you why; for the simple reason 
in a hard brick, if you spread the mortar and you have to 
settle the brick to a bed, they have the strength to resist the 

3°  setling; whereas, in laying the Ventnor brick, if you would 
spread and attempt to settle with the trowel handle to a bed, 
you would have tQ take up every two out of three, two out of 
three would break in two. That is my experience of the 
brick that we set at that time and the weather we had.
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MR. BOURGEOIS '•—
Q. Were those bricks Roman or Standard?
A. Standard.
Q. Don’t you suppose you heard any conversation be-

tween Mr. Muth and Mr. Booye about the laying of these 
bricks ?

A. None whatever.
Q. You never heard any talk between them at all about 

the laying of them?
A. No, sir, for I am a person; the business of anybody io 

else doesn’t concern me. I get right away. I don’t want 
to mix up in it, and for that reason I don’t know anything 
about it.

Q. Did you have anything to do with the measuring of 
this work?

A. Yes, sir.
Q. For whom did you measure it?
A. Mr. Booye, Jr., and I went over it specially, and then 

Mr. Schimpf and Mr. Booye and myself and Mr. Muth’s 
foreman went over it. 20

Q. Did you agree?
A. Well, yes.
Q. As to the number of brick?
A. Yes, sir.
Q. Your measurement and that of Mr. Booye, Jr., how 

did they agree ?
A. Well, when we measured, and the accounts were taken 

and afterwards Mr. Booye, Jr., told me that the accounts 
came out correct and that is about all I know.

Q. Now Mr. Walker, from your knowledge of the lay- 30 
ing of the hard brick with the spread joint, and your know-
ledge and ability to lay the Ventnor brick, I ask you whether 
it would be reasonable to ask the contractor to lay the Vent-
nor brick for the same price per thousand as it would the 
hard brick ?
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MR. CRANDALL:—That isn’t based on anything.
A. No, sir.

CROSS EXAMINATION.
BY MR. CRANDALL:—

Q. How much is it worth a thousand to lay the Ventnor 
brick ?

A. That would depend where you had to lay them and 
how you had to lay them.

Q. For instance, the Ventnor brick laid under the church 
how much is it worth a thousand to lay them under the 

io church?
A. There was a figure given to Mr. Muth and he 

wouldn’t accept it, of eleven dollars.
Q. Would twelve dollars have been a proper price?
A. If they offered to lay them at eleven dollars, twelve 

dollars would be unreasonable.
Q. Who gave him that figure, Mr. Booye?
A. Mr. Muth told me personally that Mr. Booye told 

him that he would lay them at eleven dollars, and he says: 
“No, John, I won’t give that, but I will let him do them by 

2 0  the day.”
Q. Is eleven dollars a thousand a proper figure in your 

judgment?
A. I wouldn’t take that job at eleven dollars.
Q. Would twelve dollars be a good figure?
A. Well, that depends upon the men; men experienced 

with them brick and the breakage, etc., no, sir, I wouldn’t.
Q. I ask you if twelve dollars a thousand would be a 

proper compensation?
A. Well, for me personally, I wouldn’t lay them for 

3° twelve dollars.
Q. Would you lay them for thirteen dollars ?
A. No, sir, I wouldn’t lay them for thirteen dollars.
Q. Would you lay them for fourteen dollars?
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A. I wouldn’t want to lay them under sixteen dollars, 
and then it would be nip and tuck whether I would get out 
at that.

Q. Do you know that Mr. Booye offered to lay them at 
eleven dollars?

A. Only from Mr. Muth’s conversation, he gave it to me 
himself voluntarily, sir.

Q. How many brick of these Ventnor brick ought a man 
to lay in a day ?

A. Not over three hundred, not to save his life. IO
Q. How much were bricklayers getting at that time?
A. Three dollars and a half.
Q. That was the going wages ?
A. Yes, sir.
Q. Now, when you measured the bricks in the church— 

have you got that measurement now ?
A. Me?
Q. Yes.
A. No, sir.
Q. How did you measure it, with a tape line? 20
A. Yes.
Q. How did you know that it agreed with Mr. Booye?

Did you keep the figures in shape ?
A. The only thing I know Mr. Booye took down the 

figures and Mr. Schimpf took down the figures.
Q. Is Mr. Schimpf here?
A. Yes, sir. And afterwards I asked Mr. Booye how 

the figures came out and he said all right, and that was all 
I know, sir.

Q. But didn’t you see any figures ? 3°
A. Only at the time they were taken down; the dimen-

sions.
Q. Did you see Mr. Booye take them down ?
A. Yes, sir; and saw Mr. Schimpf.

55

N e w  J e r s e y  S t e t e  L it e r a r y



Q. Have you any idea how many brick were used at the 
Boscobel ?

A. No; I had no ocasion to keep any acounts.
Q. Haven’t you any idea at all ?
A. No, sir.
Q. What share of the time was Mr. Booye around there 

when the work was going on around the Boscobel?
A. Once a day, at least.
Q. How long would he stay?

IO A. Probably ten, fifteen, twenty minutes.
Q. Is that all he would stay there during the day?
A. Yes, sir.
Q. What part of the time was Mr. Booye around the 

building at the church?
A. About the same; just come and see if things was go-

ing right, and ask if we wanted any material and then go 
away.

Q. How could he keep time?

MR. COLE:—I object.

20 A. It is very hard for me to tell you Mr. Booye’s busi-
ness ; it is, indeed.

Q. Didn’t you once say that you kept the time for one 
week?

A. Well, I kept the time on the Boscobel in regard to 
how many men was there, for about a week, and I gave it to 
Mr. Booye.

Q. When? At the end of the week?
A. No, sir; every night, and then I says to Rufus, “Will 

I continue the time of the men ?” And he says, “No, John, 
30 I will attend to it.”

Q. Yet he wasn’t there any more than ten or fifteen min-
utes of the day?

A. That is as far as I know; I cannot say exactly to 
the moment, but as near as I know.
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Q. Wasn’t he up in Philadelphia several times when you 
were at work there ?

A. I don’t know.
Q. All you know he wasn’t there?
A. All I know he was there.
Q. Then you haven’t any figures on the brick on any of 

the properties?
A. That is none of my business.
O That is what I supposed. What did you measure iothem for?
A. At the request of Mr. Booye.
Q. It was your business at that time, wasn’t it ?
A. Yes, sir, holding the tape lines for Mr. Booye.

BY MR. COLE:—

Q. Who is Mr. Schimpf ? Who did he work for?
A. Mr. Muth.
Q. What was he doing there on the occasion of this 

measurement?
A. Went to see, I suppose, if the figures were right.
Q. He is Mr. Muth’s employe, is he? 20
A. Yes, sir.
Q. And how came he to go to make this measurement?
A. At the request of Mr. Muth, I suppose; I don't know, 

sir.

MR. VAUGHN:—Was he acquainted with the work that 
had been done?

A. No, only what he saw before him.
Q. He had never been on the job?
A. No, sir, not during construction.

MR, BOURGEOISWhat efforts did you make to get 30 
at the dimensions?
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A. We took the heights and the lengths and the widths.
Q. What about the foundations ?
A. The foundations, we took the depth and allowed for 

the spread.
Q. Did you dig down each of them and find out how 

deep they went ?
A. No.
Q. What about the concrete work ?
A. Well, the concrete work—the measurement ? 

io Q. Yes.
A. Took no note at the time I was there.
Q. Now what about those piers ? There was some tes-

timony given about some piers that were taken down and 
put up again.

A. I was sent there to put in the concrete footings for 
the piers which I did, and the brick came on the ground, and 
I looked at the brick and after we started to lay them I saw 
that the bricks wouldn’t stand the weights and every four 
we had to take up one, (that is giving them a big skip;) we 

2o didn t get over three feet high with the wall and I mentioned 
to Mr. Muth that these bricks wouldn’t stand the weight; he 
looked at me and said “John, if you don’t keep quiet, you 
will be discharged.” Of course I shut up. I says to Mr. 
Booye,„Jr., and Mr. Booye, Sr., “I am afraid of these 
bricks.” I was worried, but nothing was said, and I was 
told to go on, which I did. The weather was freezing very 
hard, and they sent the cement there (I don’t know in 
regards to the quality of it) and we put the cement in, and 
there was portions of work went up there; we would go in 

30 there in the morning, and say eight or ten from the top of 
the line, the bricks would crack, and of course instead of 
trying to gouge them out, I would take the piers down, and 
start up new, and Mr. Muth knew the condition of the 
weather and the material we were using, and he never said 
stop, but “go ahead; we want to get done;” and I thought



to myself, we will go ahead and there was brick there that 
wouldn’t stand the weather and I said “those footings won’t 
stand, I am afraidand he says “haven’t you got any hard 
brick?” I says, “I don’t know, I think there are some on 
the back.” I said, “What about those bricks I have put in?”
He says, “They are good enough; put them in,” and what 
was I to do but go ahead, and he told me to begin those piers 
and I was afraid to do it.

Q. And what did you do?
A. We went ahead and we decided when we got up to I Q  

the girder line we wouldn’t risk our lives and we didn’t.
Q. What was finally done with them? Did you take 

them down entirely?
A. Mr. Cox was in Mr. Booye’s employe, and the piers 

that were the worse started to crack down at either side. 
Rufus says, “You had better take them down.” So we 
started and took them down and rebuilt it. Then we went 
on to another pier and was about to take it down when Ru-
fus came along and threw up the job.

Q. He didn’t finish the work, then? 20
A. No.

MR. VAUGHN:—How far had you gone then?
A. To the girder line.
Q. Was the other brick work all finished?
A. Everything was finished but the front. And another 

thing I would like to state. He knew we run the piers up to 
the girder line. We covered them up and the weather at that 
time was raining and snowing and so on, and them piers 
stood fully a week without cap stones on them, and they be-
gan to work on the work and run the frame work up two 30 
stories high and left them piers open for the rain to beat in 
there and the water to freeze and of course the contraction 
and expansion didn’t do the piers any good.

Q. Did it burst them ?
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A. Yes, sir.
Q. It was the piers you took up, but the veneering__-
A. We were up to the girder line; we were up to the 

second story line.
Q. What do you know, if anything, about Muth taking 

the men away from the front of the building back to the con-
crete ?

A. We would be working on the front and on that wall 
on the back of the porch and Muth’s foreman would come 

I O  and say “John, I want this done or that done,” and I says 
to Mr. Booye, “How about Mr. Muth taking us off of this 
front work?” And Booye says, “Whatever he tells you to 
do, go do;” which we did. We put in a wall and built 
around the heater, and concreted and cemented and fixed up 
for a range and boiler.

Q. All this was on the Boscobel you are talking about?
A. Yes, sir.

MR. LEVERING:—Did you say that these bricks were 
20 too soft and wouldn’t stand the weight; is that the idea?

A. Yes, sir.
Q. Well, do you know that the building was finished 

afterwards with the same brick and is still standing?
A. Yes, sir; but are they the same quality sent there 

first ?
Q. Did those bricks break because they were too soft; 

before they had any cement on them; that is why they 
broke ?

A. I don’t know much about the bricks unless it was the 
30 expansion or the contraction.

Q. You stated that those bricks broke while you were 
putting them up ?
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A Yes, I say that when we took a brick and attempted 
to settle it down to a point, if you tapped it, she was gone; 
any bricklayer knows that when you butter brick you must
settle it to a bed, we buttered them. f

Q. You stated that these bricks were soft and wouldn t
stand the weight?

A. That is my opinion, sir.
Q. Why is it they are standing the weight today with a 

finished building and they wouldn’t stand before?
A. I tell you as I suppose, $ue to action of weather ex- io 

pansion and contraction; one day it was cold and the next 
day warm. Did you ever take a brick and put it in the 
water and see how it would absorb—

Q. Did you ever see a brick that wouldn’t absorb?
A. No, I never seen a brick that wouldn’t absorb water, 

but I have seen bricks that will absorb water, but at the same 
time the weather won’t take hold of them.

BY MR. CRANDALL:—
Q. You said the brick expanded and contracted?
A. As near as I know, yes, sir.
Q. A brick don’t expand or contract. Is a brick any 2o 

bigger—suppose you fill it with water, or rather put it into 
the water, measure it, and put into water again; has the 
brick expanded? Is the brick any bigger in its dimensions?

A. Not a clay brick, no.
Q. Is a Ventnor brick?
A. Well, if you will let me explain—
Q. I don’t want any explanation.
A. I will say no.
Q. It is the hard, pungent—
A. I am trying to give you facts. 30
Q. I don’t care.
A. Well, I can’t give you any satisfaction then; if I 

can’t explain I will keep quiet.
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F R A N K M U T H, S wor n.

DI R E C T E X A MI N A TI O N.

B Y M R. C R A N D A E L: — ■

Q. Y o u  a r e  a  p a rt y  t o t hi s a r bit r ati o n ?
A. Y es, si r.
Q. N o w y o u h a v e a b ar g ai n wit h Mr. B o o y e a b o ut  

b uil di ng t hi s pr o pert y c all e d t he c h urc h pr o pert y.
A. Yes, si r.
Q. N o w w h at was t he b ar g ai n ?
A. T h at he l a y all my r o ug h bri c k f or fi v e a n d a  

I O h alf a t h o us a n d a n d t he pr ess bri c k —
Q. W h at d o y o u me a n b y “ All my r o ug h bri c k ?”
A. All my r o ug h bri c k o n all t he j o bs.
Q. A n d all t he r o ug h bri c k was t o be l ai d at fi v e a n d a  

hal d a t h o us a n d?
A. Yes, sir.
Q. O n all t he j o bs ?
A. Yes, si r.
Q. Y o u me a n t he j o bs t he n i n c o nt e mpl ati o n ?
A. Yes.

2 0  . . Q'  y° u h a v e a ny c o nv ers ati o n a n d e x pl ai n t o
hi m w her e a n d all a b o ut it ?

A. Yes, si r.
Q. W h at was s ai d a b o ut t he f ac e bri c k
A. W h y, Mr. R uf us B o oy e, Jr., c a me ar o u n d. He was  

s e nt b y hi s f at her t o s ee me a b o ut l a yi n g t he bri c k t h at was 
o n t he c h urc h pr o pert y. I t ol d hi m t h at we h a v e t o us e u p  
all t he bri c k, b ut I will cl e a n t he m a n d h a v e t he m br o ug ht  
t o t he pl ac e a n d w h at he was t o l a y t he m f or a n d f ur ni s h 
l a b or a n d mort ar a n d s a n d, et c. S o fi n all y we c o me t o t he 

3 0 pri c e; t h at was fi v e d oll ars a n d a h alf a t h o us a n d.
u Q -  N o w y° ur t esti mo ny c o nt e mpl at es t hr e e ki n ds of 
bri c k. D o y o u me a n r o ug h bri c k?
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A. No, I say rough brick, five dollars and a half. Now 
I want to explain how the conversation happened in regard 
to the press brick. W e were on the ground there, and the 
St. James property which we moved to the St. James Place 
owned by Charlie Baake, and Charles Baake’s place had a 
press brick front on it and rough face press brick the same 
as the Ventnor brick, and I showed him those brick and he 
said that was worth six and a half a thousand. That was 
the conversation I had with him ; that was the contract.

Q. Did you agree to give him six and a half a thousand ? i o
A. Yes, sir.
Q. As I understand your recital of the agreement then, 

you was to pay him five dollars and a half for rough and all 
the balance six and a half?

A. The bricks for the two jobs, St. James and the Cath-
olic parsonage, six dollars and a h a lf; them two jobs came 
first.

Q. After that the Boscobel?
A. Yes.
Q. Then I understand you, you say that all of the cal- 2,0 

culation between you and Mr. Booye is to reckon the bricks, 
the one kind of bricks at five dollars and a half and the 
other six and a half for the two properties, the church and
the St. James Place ?

A. Yes, sir.

Q. Now how many brick were there in the church
at five and a half? How many brick?

A. The rough brick on the church 'were 64,020.
Q. At five dollars and a half?
A. Yes, sir.
Q. How many press brick ?
A. 8658.
Q. At six and a half ?
A. Yes, sir.
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Q. Well, is that all the controversy there is between you 
and Mr. Booye?

A. On this job and the St. James Place.
Q. Does this take in both of those jobs?
A. No, sir.
Q. As I understand you, this church or priest’s house is 

64,020 and the press brick 8658 at six and a half?
A. There is 5,244 rough brick under this wall in front.

MR. L E V E R IN G :— Is that outside of these other fig- 
10 ures?

A. Yes, that is the rough brick.

MR. C O L E :— In addition to the 64,000?

20

30

A. Yes, 5,244.
Q. Is that all there is then in controversy between you 

and Mr. Booye on the church ?
A. Yes.
Q. And that is all about it?
A. Yes.
Q. And it was all done by contract?
A  Yes, sir.
Q. Now, we come to St. James Place. How many brick 

there; rough brick ?
A. Main building, 23,210; chimney, 7,229; range, 

1,140.
Q. How much did the contract call for laying those?
A. Five dollars and a half.
Q. Is that all the business you had with Mr. Booye?
A. There is face brick in this building.
Q. How much was he to lay the face brick for ?
A. S ix and a half.
Q. How many?
A. 3493 face brick.
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Q. At six and a half ?

A. Yes.
Q. Does that take in all the controversy as to that?
A. No.
Q. What else do you owe him for?
A. There was a wall there, a piece of porch wall which 

was taken down by Mr. Booye’s men. I told him to do it 
and build the same again. I expected Mr. Booye to take 
that and to charge me by the day.

Q. To take that wall down?
A. Yes, and build that again. I expected that.
Q. How much was that?
A. I haven’t figured that.
Q. What is the size of it?
A. About fourteen feet in length and three feet wide 

and eight feet high.
Q. Fourteen long, three wide and eight high?
A. As near as I can come to it.
Q. He was to take them down, and what to do with the 

brick ?
A. Clean them and put them up again, because there 

were more bricks furnished there; well, a few more.
Q. Did you furnish all those bricks ?
A. Yes, sir.
Q. So that he didn’t furnish any brick or anything ?
A. I furnished all the brick and cement.
Q. Then all the items in controversy here between you 

and him on the St. James Place is the rough brick, the face 
brick and taking down and clearing this fourteen feet wall, 
three feet wide and eight feet high ?

A. Yes, sir.
Q. Is that all of it?
A. Yes, sir.
Q. Now, suppose we take up 18 S. Kentucky avenue.
A. Next comes the Boscobel.

io

20

30
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Q. Well, we will go to the Boscobel.

A. I want to make a statement here. Before we started 
that job, Mr, Booye came to me and says he could 
not furnish the laying of the bricks for five dollars and 
a half; he ought to have five dollars and seventy-five 
cents. I told him what was the reason; because there was 
a great big w all; he could make time on it cheap work and 
rough work, and I was willing to give him five dollars 
and seventy-five cents; then of course I understood this 
price would go for all other work, that is, the 18 S. Ken-
tucky Avenue; that was the understanding.

IO Q- Well, how many rough brick then were laid at five, 
seventy-five there?

A. 73>i j 8 on the main building.
Q. What else ?
A. Then there were 17.123 what backed up the wall.
Q. And that is the rough brick ?
A. That is the rough brick in the Boscobel.
Q. How much was that a thousand ?
A. Five dollars and seventy-five cents.
Q. Now, what else was to be done?

20 A. Well, there were rough face brick laid.
Q. What was the contract about laying the face brick ?
A. The face brick were laid by the day. I come to see 

Booye and asked him how much he was willing to lay them 
brick for by the thousand.

Q. What brick?
A. The face brick. He knew the brick because we had 

been using them. I told him the Ventnor Company’s brick. 
Q. What do you mean by his having been using them ?
A.  ̂ It was understood that he was to use them on all the 

three jobs; use the Ventnor brick on day jobs; that is where 
the conversation took place.

Q. About the Boscobel ?
A. Yes. In the first place he was going to use them
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h ri c k t h e m r o u g h f a c e b ri c k, w hi c h i s j u st a s h a r d t o l a y a s 

t h e ot h e r o n e s; all t h e wit n e s s e s h e r e will t ell t h at. W h e n 

w e c o m e t o t h e p r e s s b ri c k I a s k e d hi m h o w m u c h h e c a n 

l a y t h e m b y t h e t h o u s a n d. H e di d n’t k n o w.

M R. C O L E : — Y o u a r e t al ki n g a b o ut t h e B o s c o b el ?

A  Y e s. I s a y s, I will s e e M r. T u r n e r a n d I c a n g et 

t h e m m a d e at t e n d oll a r s a t h o u s a n d a n d h e s a y s h e di d n’t 

w a nt t h e m at all, a n d I s a y s I di d n’t w a nt t o 

c d v e t h e j o b t o  a n y o n e el s e; h e h a d b e e n d oi n g 
t h e r o u g h w o r k a n d t o gi v e m e a p ri c e a n d h e t h o u g ht h e i o  

c o ul d l a y t h e m f o r t w el v e d oll a r s a t h o u s a n d a n d I g o e s t o 

w o r k, a n d I s a y s I c a n s a v e . m o n e y b y h a vi n g t h e m l ai d b y 

t h e d a y; a n d t h at e n d e d t h e c o n v e r s ati o n, a n d t h e y w e r e 

l ai d b y t h e d a y.
Q.  H o w m a n y b ri c k s w e r e l ai d ?

A.  l 8’ ° 3 3' • , ,  , .,■ >
Q.  A n d t h at i s all t h e f a c e b ri c k t h at w e r e l ai d ?

A. Y e s, si r; N o w t h e r e w e r e s o m e r o u g h b ri c k u s e d, 

1 1 4 0; u s e d o n t h e c o n c r et e.

M R. B O U R G E O I S A r e  t h e y r o u g h ? 2 0

A. Y e s, si r.

M R. C O L E : — 1 1 4 0 o n t h e c o n c r et e ?

A. U n d e r n e at h t h e c o n c r et e.

M R. V A U G H N : — A s t h e b ott o m l a y e r ?

A.  T h e y w e r e l ai d d r y.
Q.  W h a t a b o ut t a ki n g d o w n t h o s e pi e r s ?

A.  O n t h e B o s c o b el ?

Q. Y e s.
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A. W hy when we started to lay them brick, Mr. Cran-
dall, the witnesses here will swear, that I requested Mr. 
Walker and his laborers to use all cement necessary or use 
all the cement if needed to, make a job out of those piers, 
as they had to carry all the weight. O f course, I wasn't 
around there all the time. I instructed my foreman to look 
to it to be put up proper. O f course, there was bad 
weather.

Q. I want you to state what the fact is ; what has the 
10 weather got to do with the cement?

A . I told him that it wouldn’t make any difference, the 
bad weather, if they use all cement. So when they got 
up half way, of course, some of the bricks broke, but they 
wasn’t broke because they were poor; they were broke 
because they used too much lime and sand in the mortar; 
the brick, there is no question about that.

Q. It was the lime and mortar that did it?
A. Y e s ; when they come to the piers they went to work 

and put up eighteen inches or two feet to. make a nice job 
20 and when they  Sot them high enough, they took mortar and 

dropped them in, and never tied the piers at all.

MR. L E V E R IN G :— Those were the piers that carried 
the whole building?

A . Yes, sir. There was a great deal of fuss about those 
piers right along. I have asked Mr. Building inspector to 
come around here to-night He would tell you that my work 
went up there before he had hardly started; that he was 
afraid of it; behind my back. I  never; knew a thing about 
it and Mr. Westcott came here and I took him down, and he 

30 tested the strenght of the brick, you know.
MR. V A U G H N :— Did he take one of those brick that 

were at the building?

Yes, and they were all the
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MR. B O U R G E O I S W h a t  kind of pressure?

A. Compression. Testing machine.
Q. But there was nothing to show their strength as re-

garded their support?
A. Yes, that is the same thing they showed. Now Mr. 

Wescott, after he saw the brick, was satisfied, to let them, go 
on with the work,, you know, to build them piers, There was 
too much mortar in them and in the cold weather the brick 
expanded. The stuff was inside of the piers; it wasn’t out-
side of the piers. They are up now and they never show 
anything.

Q. How much did it cost to take those down and put 
them up?

A. I cannot tell exactly. I expect about two hundred 
dollars.

Q. What did Br. Booye say about it? W hy didn’t he 
do it ?

A. Before Rufus Booye, Jr., came around,. I got Mr. 
Booye, Sr., the job for moving and we were talking about 
the brick work and he said “ W hy don’t you- give my son the 2o 
job; he could wait for the money and, wouldn’t bother 
you;” and if he done just as he ought to, he should have 
come to me. Mr. Booye knows as well as I do that I sent 
for him to meet me at the Boscobel. He brought Mr. 
Booye, Jr., along and we took a pier down about two feet 
on the outside to show what kind of work was done on the 
inside of them. Mr. Booye says, “ How much will it cost 
you to take them down?” “ Thirty dollars?” I says, “ I give 
ten dollars,” that was all that was said. O f course the 
Ventnor company sent me a letter that it was very strange 
that these things should happen for Mr. Booye. They sent 
me a man who can lay them brick, which they did, which 
the man had charge o f  after Mi?; Booye left. There the
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wall is up now and you cannot show me a crack in the 
whole business.

Q. How much did it cost you to make that change?
A. I haven’t taken any time, because at that time I 

thought we could do it myself.
Q. How much?
A. I should say about two hundred dollars. I would 

measure it up exactly and find out. I have no statement 
here at all, but I could furnish that at any time.

10 Q- About two hundred dollars?
A. I should judge so.

MR. V A U G H N :— How did you have them done by the 
day?

A. \ e s  I had to use 8x8 yellow pine and support the 
building and take everything o ff and take those piers down 
and we took one down at a time, and then finally we got 
some more lumber. Our time got short to take down every 
one of them.

MR. B O U R G E O IS ‘— One of them testified that you 
20 told them to build those piers up------

A . I didn’t. Here is a man who will prove that. Their 
own bricklayer will prove that. I have always said, “ Use 
plenty of cement.”  Don’t you think I know that?

MR. B O U R G E O IS :— I ask you whether you did or not ?

A. I did not. I knew those piers had to carry all of the 
weight and any good bricklayer couldn’t use any such stuff 
as that.

Q. That is all about the Boscobel then?
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A. Yes, sir. There was some concrete done which Mr. 
Schimpf will testify to.

Q. Now, we come to 18 S. Kentucky Avenue; what was 
the bargain about that?

A. The bargain was five dollars and seventy-five cents
per thousand.

Q. Any press brick ?
A. Yes, sir. Press brick was laid by the day.
Q. How many rough bricks?
A. 22,421. 10
Q. Was that all the rough brick?
A. Yes.
O. How many pressed brick were there?
A. 2387.
Q. Is that all the work done there?
A. Yes, sir.
Q. That ended it?
A. Yes; that is what we got to dispute over.
Q. Then when 22,421 is multiplied by five seventy-five 

and you have paid for laying 2,387; then your job is at an 20 
end?

A. Yes, sir.

C R O SS-E X A M IN A T IO N .

BY MR. C O L E :—

Q. You have testified to the number of rough and face 
brick that were laid on the several jobs on a piece of 
paper held in your hand?

A. Yes, sir.
Q. Whose writing is on that paper?
A. Mr. Schimpf’s. 3°
Q. What do you personally know of the number of face 

and r' ugh bricks that were laid on those jobs?
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A. I don’t know anything about it, but I will explain. 
You must know this, when we had the first ireetin^ iiere 
we decided that I shall send two men there, strange men* 
and Mr. Booye shall send two there to settle; two men.

Q. You personally had nothing to do with the measure-
ment?

A. No.
Q. Is it not a fact that long before this question of 

arbitration came up that Mr. Rufus Booye, Jr., the plaintiff 
IO here, sought to have you go with him to make these meas-

urements ?
A. No, sir.
Q. Did he ever do it before?
A. No, sir.
Q. On what job did he begin to lay the Ventnor brick 

first ?
A. On the Boscobel.
Q. And what job second?
A . The St. James Place and the church; they were put 

up together.
Q. When did Mr. Booye first know that he was to lay 

as face brick on the three jobs, the Boscobel, St. James 
Place and the church, these Ventnor brick ?

A. When? On the Boscobel?
Q. On the Boscobel he first knew he had to use the 

brick for this work ?
A. Yes.
Q. And on that occasion he refused to lay the Ventnor 

brick, for twelve dollars a thousand ?
3°  A. Yes, sir.

Q. And you then and there agreed to pay him by the 
day?

A. Only on the Boscobel.
Q. W as it after that that he agreed to lay the Ventnor 

bricks by the thousand ?
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A. He didn’t agree no more on that.
Q. There was no other agreement afterwards?
A. No, sir; because the bricks he was going to use on 

those two jobs, on the church and St. James Place, they 
were rough face brick.

Q. But they didn’t use those kinds of bricks?
A. No, sir.
Q. You used those Ventnor brick in the St. James Place 

and the church ?
A. Yes, sir. i o
Q. In other words you used a different brick from what

you were first going to use?
A. Yes.
Q. And the first time that Mr. Booye had any intima-

tion that you were going to lay the Ventnor brick, he re-
fused unless you paid him twelve dollars a thousand?

A. Yes, sir.
Q. And it was after that that he laid the brick on the 

two jobs here in question ?
A. Yes, sir; after that. 20
Q. And there was never any other agreement about the 

face brick after the Boscobel contract was made?
A. No, sir.
Q. And as I understand the only question there is in 

controversy between you and Mr. Booye is as to the price 
to be paid for the face brick and the number of brick that 
were laid ?

A. The number of brick that were laid, yes, and the 
price of the face brick.

Q. That is the only thing in dispute between you? 3°
A. Yes, sir.
Q. It all comes down to that?
A . Yes, sir.
Q. In every other respect this is correct?

A. There is more brick there than is charged.

73



Q. In every other respect save as to the number of bricks 
laid and the amount of the—

A. His bricks are not correct. Yes, sir; they are not 
correct. He charged me with more lime and sand there, too.

B Y  MR. C R A N D A L L :—

Q. Do you mean to say that the number of days charged 
there is correct?

A. No.
Q. He asked you if it was all right except the number 

10 of brick.
A. There is too many days.
Q. How much too many days ?
A. I should judge quite a good many of them. It is for 

the arbitrators to say. He agreed to lay them for twelve 
dollars. They started on the front and then went back on 
the main building. Now, I am not supposed to pay the 
front brick and the rough brick by the thousand and pay him 
six dollars a day too. I don’t expect to do that and that is 
why this arbitration has to come about.

20 Q. In other words you are willing to pay a proportionate 
amount for laying these bricks?

A. I will leave it to the arbitrators.
Q. A  proportionate amount you are willing to pay, but 

3rou are not willing to pay five days work for one ?
A . No.

M R B O U R G E O I S W h a t  was the agreement as to the 
price for laying the chimney ?

\ A . They were all rough brick. That rough brick was 
to be laid for five and a half.

30 Q. No special agreement as to the chimney at all ?
A. None whatever.
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g  is it customary to have a chimney built by the thou-

S*n<A . Yes, when you make whole new walls under a build-
ing. It is different when you just build a chimney.

Q. He wouldn’t get very much at building a chimney 
for five and a half a thousand?

A. No, sir.
Q. You say the chimney and that sort of thing wasn t 

mentioned?
A. No; five and a half for all rough brick.
Q. But you do admit it was small for just making a

chimney? e .
A. Yes; not when you have big work like this. Well, 1

have no more to say. W e had a bargain for five and a half
for them rough brick to be laid.

io

MR. V A U G H N  -.— There was no agreement in writing 
for any of the work ?

A. No, sir.

Q- No witness to it?
A. No, sir. 20

W IL L IA M  SC H IM P F, Sworn.

D IR E C T  E X A M IN A T IO N .

B Y  MR. C R A N D A L L :—

Q- What is your business?
A. I am a bricklayer.

Q. How long have you been a bricklayer ?
A. Thirty or thirty-five years, I guess.
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Q.  I n w h o s e e m pl o y h a v e y o u b e e n f o r t h e p a st y e a r o r  
t w o ?

A.  P a r t o f t h e ti m e I h a v e b e e n wi t h F r a n k M ut h.

Q.  Di d y o u g o i n c o m p a n y wi t h a n y b o d y a n d m e a s u r e  
t h e b ri c k s i n t h e c h u r c h p r o p e rt y ?

A .  I di d.

Q.  W h o w e nt wi t h y o u ?

A .  M o r ri s G rif fi t h, R u f u s B o o y e, J r., a n d J o h n W al k-
e r.

1 0  Q.  A n d y o u r s elf ?

A .  Y e s.

Q.  H o w c a m e y o u t o g o ?

A.  W ell, w e m et t o t h at eff e ct, I b eli e v e, f o r t o g o a n d  

m e a s u r e i t; M r. B o o y e a n d m y s el f, M r. W al k e r a n d M r.  
G ri f fi t h w a s al o n g al s o.

Q.  Y o u h e a r d y o u n g B o o y e s a y t h at h e h a d n o i d e a as  

t o t h e n u m b e r o f t h e s e b ri c k i n t h e c h u r c h ?

A.  I h e a r d hi m s a y s o h e r e t o- ni g ht, y e s, si r.

Q.  W e r e t h e fi g u r e s f o r hi m t h e r e ?

2 0   A .  I t o o k t h e m e a s u r e m e nt s a n d w e fi g u r e d t h at af t e r-

w a r d s.  W e di d n’ t fi g u r e t h at t h e r e.

Q.  Di d h e t a k e t h e m e a s u r e m e nt s ?
A.  Y e s.

Q.  W h o el s e ?

A   I d i d ; t h at i s all, hi m a n d I.

Q.  Di d y o u e v e r c o m p a r e t h e m af t e r w a r d s ?
A .  N o, si r .

Q.  I n t h e c h u r c h, h o w m a n y b ri c k di d y o u fi n d, r o u g h  

b ri c k ? Di d y o u a n d M r. B o o y e t a k e t h e r o u g h a n d f a c e  
3 0 b ri c k ?

A .  I d o n’t t hi n k w e t o o k t h e f a c e b ri c k; h e t o o k t h e  

r o u g h b ri c k; b ut h e s ai d t h e ot h e r w e r e d a y s’ w o r k.

Q.  Di d y o u t a k e t h e m ?

A .  I di d.

Q.  H o w m a n y r o u g h b ri c k at t h e c h u r c h ?
■ • /
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A., 64,020.
O. How many face? r
A. 8658 and then there were 5244 in the footings under

the face brick, around the porch. , . ,
Q. How much is it worth a thousand to lay those face

brick there?

MR. COLE:— I object. There was either a contract or 

there wasn't.

A. Well, it is worth fifteen dollars a thousand to lay 
them. I wouldn’t want to lay them for any less. 10

Q. You heard what the other man said, he said sixteen

dollars? . t _ . ,
A. Yes, I heard what he said and what Mr. Booye said.
Q. I don’t care anything about that; but you heard Mr.

Walker say it was worth sixteen dollars?
A Yes.
Q. Did you and Mr. Walker have any conversation

about it j  ,
A. No, sir. It is worth fifteen dollars a thousand to

lay any smooth brick. 20
Q. Is it worth any more to lay these brick than to lay

Mays Landing brick or any other press brick?
A. No, I think not. I would want that price to lay any 

press brick. I don’t think they can be laid for any less.

MR. V A U G H N :— Isn’t it a fact that there is more break-

age in handling?

A. There is more breakage in the handling.
Q. Didn’t it require more care in handling?
A. No; we laid them afterwards and we laid them be-

fore and since. Of course there is flaws and cracks in them 3® 
the same as others, but I don’t think there is one-fourth or
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one fifth. I didn’t find it so when I put the front up at the 
Boscobel.

MR. V A U G H N :— Do these bricks cut as well as ordi-
nary bricks?

A. Yes, sir; better. You can cut them all right.

MR. B O U R G E O I S :— Aren’t they all the same grade?

A. Seem to be. Once in a while you might find one 
with a kiln crack; of course where you find that and tap it 
it will break.

IO MR. BO U R G EO IS :— Suppose you butter the brick and 
lay it and in settling it, it breaks; do you then throw it away?

A. Yes.
Q. And you are obliged to scrape off the mortar before 

you lay the next brick ?
A. Undoubtedly so.

B Y  MR. COLE:—

Q. How many rough brick did you find on the St.James 
Place ? Is that the same paper you have there that Mr. Muth 
testified from?

20 A. Yes.
Q. When you came to the Boscobel; what is it worth to 

lay these Ventnor brick in the Boscobel?
A- To go as high as the Boscobel went it is worth fifteen 

or sixteen or eighteen dollars a thousand to get them up 
there, understand there was a 4 inch wall and we had to get 
them up there about six stories from the ground. O f course 
the higher you go the more you want to lay them. It is 
a veneered wall.
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Q. Do you know what Mr. Booye laid there? Did he 
lay above the fiont porch?

A. He laid up to the front porch and some of the piers 
were up. When I went there, there were two down, I 
guess, and one of them they had taken down and put up 
again.

Q. Do you pretend to say it is worth sixteen and eigh-
teen dollars a thousand to lay them to the front porch ?

A. I say it is worth fifteen dollars to lay them any-
where. IO

Q. Did Mr. Booye lay above the front porch?
A. I suppose he did; the piers were up, part way any-

way.
Q. He laid nothing but the front porch except what was 

done at the piers ?
A. That is all, I believe; there were two of them done, 

when I went there.
Q. What was the matter with the piers that were done ?
A. They were in bad condition.
Q. What was the matter with them ? 20
A. They weren’t fit in properly.
Q. In other words, the mason work wasn’t done proper-

ty?
A. No, sir; it was not.
Q. Was there anything the matter with the material?
A. The mortar didn’t have cement enough in it; I don’t 

know if it had any there at all, and the bricks were thrown 
in there on their ends and the joints were thrown in, the way 
it looked, the way they threw the mortar in.

Q. Is that a part of the mason’s work, to mix the mortar 
properly?

A. It is a part that he should know what he is using in 
a job like that.

Q. Did you take those piers down?
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A. Yes, and buttered them out clear down to the con-
crete.

MR. BO U RG EO IS:— What is the size of the piers ?

A. What they were filling in were about three bricks 
with about two foot scale and then the smooth work out-
side of that. That made the inside brick three.

MR. V A U G H N :— Did Mr. Muth furnish that cement

A  So I heard There was plenty of it when I went 
there.

10 Q. What object would Mr. Booye have had not to 
put the cement in there ?

A. That I don’t know. There was plenty of it there. 
Whether it was an oversight in watching the labor, I don’t 
know; but it didn’t seem to have much in it, some of it, any-
how.

Q. Was that the reason that the piers had to be taken 
down?

A. I suppose it was. They didn’t seem to be put up 
properly, because if they had been put up properly, the in-

20 side courses, whether there was any weight outside or not, 
would have held them.

Q. How many piers were there?
A. About eight or nine, I guess; I don’t know exactly 

now.
Q. How much was it worth to put them up the way you 

put them up ?
A. Well, I don’t know exactly what it would be, because 

I don’t know how many days we were at it.
Q. About how much?

30 A. I expect it was worth a couple hundred dollars as Mr. 
Muth said.
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Q. MR. BOURGEOIS:— How high?

A. Laid up to the second story; away from the base up 
to the second story; the piers run up to the second story.

Q. That is about how many feet?
A. I should judge in the neighborhood of twenty feet.

I don’t know what the first story is.
Q. About twenty feet high ?
A. I should judge about twenty feet high. Maybe a lit-

tle higher or maybe not so high, but about twenty feet, I 
should judge. io

Q. When you took measurements on 18 S. Kentucky 
avenue ?

A. Yes.
Q. And so far as laying the press brick or rough brick 

is concerned, there was nothing particular about that at all; 
it was a straight job ?

A .' That is all that I seen.

MR. BO U RG EOIS:— How many piers did you have to 
rebuild there?

A. We took them all down to the porch and some of 20 
them we took clear down to the foundation, and the others 
on the corner we took them down to the porch, and then I 
took all the inside out and put hard brick and good cement 
mortar in them.

MR. V A U G H N :— Do you mean to say that it cost two 
hundred dollars for that work ?

A. Yes; the whole business; it wouldn’t cost two hund-
red dollars to build the piers.

Q. Does it include the shoring up?
A. Yes, it includes all the work around there. i q
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CROSS EXAM IN ATION .

BY MR. COLE:—

Q. How did you measure in order to ascertain the num-
ber of face brick that were used in the church?

A. With a line.
Q. Did you do that in the foundation to make the meas-

urement in the church?
A. Yes, sir.
Q. And that is true of the other places ?

IO A. Yes, sir.
Q. No difficulty to ascertain the number of face brick?
A. No, sir.
Q. Did you make the measurements before or after ?
A. After, I think.
Q. Was Mr. Booye there, or had he gone?
A. Yes, he had gone.
Q. The face brick you mean?
A. Yes, sir.
Q. You don’t know anything at all about the laying of 

20 these brick on the piers at the Boscobel; you weren’t there 
when any of the work was done?

A. Not the first time, no. I went there when they were 
taken down.

MR. V A U G H N :— Was there any of those same press 
brick used in the construction of the new piers at the Bosco-
bel?

A. Well, there might have been one now and then clean-
ed off, but very few.

Q. Why weren’t they used?
30' A. Well, they were full of color. You know they were 

stained and they wouldn’t have been fit. We used some of
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them on the end of the building and Mr. Marion objected to 
them, and we stopped them. They seemed to be solid and 
all right, but they were stained.

Q. You used quite a number of these brick?
A. We used quite a number, till Mr. Marion ordered

us to stop.
Q. They are still in the wall without being broken ?
A. Yes, they are in the wall.

RTCHARD COX, Sworn.

D IRECT EXAM IN ATIO N . io

BY MR. C R A N D A L L :—

Q. What is your business?
A. Bricklayer.
Q. How long?
A. I think this is the thirty-second year I worked at it.
Q. Were you engaged in the laying of the brick there 

at the Bosscobel?
A. At the first of their being built?
Q. Yes.
A. I was there for about two hours one day; worked on 20 

the back part, but no longer; on the first construction of 
them, about two hours, I should think in the afternoon.

Q. How is it you did not work longer?
A. I was sent to do other work.
Q. Did you have any conversation with Mr. Booye 

about the construction of these piers ?
A. Not with Mr. Booye to the best of my recollection.

I did with Mr. Walker. I expressed by opinion in regard to 
them to him.
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Q. What was it ?
A. Before they were started, I told him that much de-

pended on the filling in of those piers; that in order to make 
a job to support that heavy work, care should be taken to 
fill them in properly.

Q. What did he say about it?
A. He said yes, that was a fact, it should be done that 

way.
Q. Did he obey your suggestion ?

IO  A. N o ; it didn’t prove to be that way when they were ex-
amined afterwards. I wouldn’t say that it was his fault, but 
they were badly constructed.

Q. Did you have any conversation with Mr. Booye 
about it?

A. Not that I recollect. I might have spoken to him 
about it, about their not being built properly. I don’t recol-
lect of ever saying anything to him.

CROSS EXAM IN ATIO N .

BY MR COLE:—

20 Q. Mr. Booye was your employer at the time you were 
first on this building?

A. Yes, sir.
Q. And you were dismissed by him, were you not?
A. Yes, but that was after the piers were being built.
Q. You were dismissed for condemning these bricks, 

weren’t you ?
A. No, they condemned themselves.
Q. Did they have anything to do with it?
A. It had; the result of it proved to be that, but not

30 directly.
Q. You did condemn these bricks didn’t you?
A. Which?



Q .  T h e b ri c k w e a r e t al ki n g a b o ut.

A.  T h e i n si d e I di d.
Q. Y o u  c o n d e m n e d t h e s e V e nt n o r b ri c k ?

A.  I s ai d t h e y w e r e s o ft a n d n ot c a p a bl e o f s u st ai ni n g  

t h e w ei g ht.
Q.  A n d f o r w h at y o u s ai d a b o ut t h o s e b ri c k y o u w e r e  

di s c h a r g e d ?
A.  T h a t mi g ht h a v e b e e n it a n d it mi g ht n ot.

M R. C R A N D A L L : —

Q.  I f t h e pi e r s h a d b e e n p r o p e rl y fill e d it w o ul d h a v e I O  

b e e n all ri g ht ?
A.  T h e y p r o v e d af t e r w a r d s w h e n t h e y w e r e p r o p e rl y  

b uilt t h at t h e y w e r e all ri g ht.  T h e y c o ul d h a v e b e e n c o n-

st r u ct e d all ri g ht i n t h e fi r st pl a c e.

Q.  T h e di f fi c ul t y w a s i n t h e fi r st c o n st r u cti o n ?

A.  Y e s.

B Y M R. C O L E : —

Q.  W h y di d y o u s a y t h o s e b ri c k s w e r e s of t ?

A.  B e c a u s e t h e y w e r e.

B Y M R. C R A N D A L L : —  2 0

Q.  I s t h at a n y t hi n g a g ai n st t h e m ?

A.  I t hi n k it i s, t o b e f ai r; I d o n’t t hi n k M r. B o o y e i n-

t e n d e d t o d o a n y t hi n g li k e t h at.

R U F U S B O O Y E , J r., R e c all e d.

B Y M R. C O L E : —

Q.  B ef o r e y o u w e nt t o m e a s u r e t h e b ri c k i n q u e sti o n  

wit h M r. S c hi m pf a n d M r. W al k e r, h a d y o u e v e r s o u g ht  

M r. M ut h t o h a v e hi m g o wi t h y o u ?
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A. Yes, sir; on several occasions.
Q. What did he say ?
A. Well, he made three or four promises and never 

kept them.
Q. Why did you want him to go with you and make the 

measurements ?
A. Because we had a chance to do it before the floors 

were laid and we could have made our figures and both be 
there together.

10 Q. Under whose direction were the men, the bricklay-
ers, who worked on the Boscobel ?

A. They were practically under Mr. Griffith’s orders 
here.

Q. And who is Mr. Griffith?
A. He was foreman for Mr. Muth. My orders to my 

foreman was whatever Mr. Muth wanted that they should 
do, as my former testimony on the stand.

Q. What have you got to say about the ability of Mr. 
Schimpf to measure the number of face brick that were in 
the church job?

A. I should think he was capable of doing it if he had 
had the chance.

Q. Did he have a chance?
A. No, because the floor was built.
Q. Did you make your measurements at the same time?
A. No, before they made theirs.
Q. What advantage had you in determining the number 

of bricks by the measurement from what they had?
A. I had a chance to get down to the footing.

30 Q. Did they make their measurements after the floors 
were in?

A. Yes.
Q. Then they didn’t have the ability to get under the 

floors to take the measurement?
A. No it was only hearsay.
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Q. And was it before the floors were in that you wanted 
Muth to go there and help to make the measurements?

A. Yes, sir.

MR. VAUGH N:— You say it was only hearsay?

A. They only had to take Mr. Griffith’s word for it.
Q. You were there with them?
A. Yes, sir.
Q. When they measured?
A. Yes, sir.
O. What he said, was that correct?*  i o
A. I couldn t say, because I couldn’t get under there 

and see because I had taken the measurements before the 
floor was laid, but I couldn’t remember what they were 
and those are my measurements in the bills.

Q. Why did you go there that day to measure?
A. Simply because Mr. Muth asked me.
Q. Did he ask you for any data as to the depth of tl e 

wall?
A. I couldn’t tell him no depths.
Q. You gave him no information that day at all? ort
A. I couldn’t.
A. Only as to where some of the walls were, but not as 

to the depths.
Q. You assisted all that you could?
A. Yes, a^d my foreman went there to assist him.
Q. Couldn’t your foreman tell him the depths?
A. No, because the grades were lower some places

than other's.*

BY MR. COLE:—

Q. Mr. Muth says that you agreed to lay all the rough 30 
*brick for the five and a half and five seventy-five as the 
ĉ se was; is that so ?
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A. No, sir; it is not.
Q. What have you to say with respect to the custom 

of the trade with laying for the chimney? Is that included 
'.in the general charge for laying?

A. Where an old building is laid, it is customary to 
underpin the chimneys to what you could to build the new 
chimney outside of that; it was always customary to do 
that work by the day.

Q. And they were new chimneys were there? 
io  A. Yes.

Q. Did you agree to lay all the rough brick including the 
chimney at five and a half or five seventy-five?

A. That was the underpinning that I agreed to do for 
five seventy-five.

MR. V A U G H N :— Have you had the data that you took 
off the rough brick ?

A. I only had the figures there as I charged them. You 
mean the memo?

Q. Yes.
20 A. No, I took the measurements and marked them 

down and figured them up.
Q. You haven’t those figures now?
A. No; they may be around my desk.

MR. L E V E R IN G :— Didn’t you go to the Boscobel with 
Muth’s foreman and his bricklayer at our suggestion?

A. I think we did, yes, sir.
Q. That is why you went and that is why they went?
A. Yes, sir; went at your suggestion and Mr. Bour-

geois. I believe everyone of them are capable of measur- 
30 ing it if anyone of them could get at it.
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MORRIS GRIFFITH, Sworn. 

DIRECT EXAM IN ATIO N .

BY MR. CRAN DALL:—

Q. What is your business?
A. Carpenter.
Q. Were you present when this measurement was had.

A. Yes, sir.
Q. You heard the figures given by the other gentle-

men?
A. Yes, sir. 10
Q. Are they correct?
A. Yes, sir.
Q. Now as to those piers; did you hear any conversa-

tion between Mr. Muth and Mr. Booye about the piers?
A. Yes, sir.
Q. What?
A. I have heard Mr. Muth tell Mr. Booye to be as 

careful as he could and use plenty of cement and not to use 
any Salmon brick inside.

Q. Where were you? 2P
A. Right on the sidewalk opposite the Boscobel.
Q. You were a carpenter in the Boscobel?
A. Yes, sir.
Q. Right there all the time?
A. Yes, sir.
Q. And the carpenter work and the mason work was 

going on at the same time?
A. Yes, sir.
Q. Did you see Mr. Booye there to measure the brick 

wall before the flooring was down? 3^
A. No, sir.
Q. Was he there to measure it before?



A. It must have been at night.
Q. He wasn’t there in the day time?
A. No, sir.
Q. Is there any trouble about measuring it?
A. No, sir.
Q. Anybody can measure it?
A. Anybody that knows how.

MR. BOURGEOIS :— Mr. Griffith, how did you get 
the location of the walls and size when you went there and 

io measured it?

A. We dug down for the foundations on the outside 
and Mr. Walker and Mr. Booye and all come to the con-
clusion that we would take the wall through, because the 
foundation, as a rule, was down on the same level.

Q. How about the footing? How did you arrive at 
the number of bricks there was ?

A. We dug it and measured how far it was.
Q. That wouldn’t give you the width of the footings?
A. We went down so much farther.

20 Q- Just made a calculation? You couldn’t find out?
A. Even if it was measured you couldn’t find out.
Q. How about the cross walls ? Were you able to get at 

all the footings?
A. Yes.
Q. The floor and nothing interfered with you?
A. We didn’t see the footings because Mr. Walker said 

how big they were and I saw them before and there was 
no dispute over it.

MR. VA U G H N :— Did you dig down a long the wall?

30 A. Only one.
Q. What became of the measurements you made?
A. Mr. Schimpf had them.
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MR. SCHIMPF, Recalled.

BY MR. BOURGEOIS :—

Q. Where are they Mr. Schimpf ?
A. I didn’t put them down in a book. I put them down 

on a piece of paper and lost it.

MR. GRIFFITH, Recalled.

BY MR. BOURGEOIS:—

Q. Did you simply help him measure it or did you go 

over it with him ?
A. I went over it with him. io

MR. W ALKER, Recalled.

BY MR. BOURGEOIS:—  20

Q. Tell us about these measurements?
A. The only thing I did was to hold the tape line.
Q. Did you explain to them where the different walls 

were and the width and depth of those footings?
A. Yes, sir.
Q. You were foreman on those buildings?
A. Yes.
Q. And you worked there on those buildings all the 30 

time?
A. Yes.
Q. How many of them did you dig down?
A. To my recollection, we didn’t dig down.
Q. Just took what you could remember ?
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A. Just from memory.
Q. How accurately do you suppose you could remember 

at that time of the depth of the wall ?
A. At that time we calculated, if my memory serves 

me right two feet below the line.
Q. At that time you were satisfied with the depths you 

gave?

A. We were all satisfied with the depths that we gave. 
At that time it was more fresh in our mind than it is now.

IO Q* ^  you had made a mistake of only one course of 
brick it would have made a great difference. One course 
of brick would have made a good many?

^  Yes; one of those courses was twenty-four inches in 
width and that meant three bricks.

Q. Laying crosswise?
A. No; lengthwise and through the length of that build-

ing it is pretty deep and of course it would seem a good deal 
and some of them was only nine inches.

MR. V A U G H N :— Did you take any data that day?
20 A. No, sir; Mr. Booye took all the figures. I had noth-

ing to do with putting them up, but it was agreed among 
the four of us that it was all right.
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A TLA N TIC C O U N TY  CIRCUIT COURT.

In the matter of Arbitration 
between

Rufus Booye, Jr., and Frank Muth 
before

George A. Bourgeois,
J. S. Levering and 
S. Hudson Vaughn,

Arbitrators.

On rule to shiotw cause on the petition of brank Muth 
why the award and the rule of Court entered pursuant 
to the submission should not be set aside.

For the rule, Mr. John J. Crandall 
Contia, Messrs Thompson & Cole.

Memorandum by
H EN D R ICK SO N , J.

The objecion that the arbitrators were not lawfully 
swiarn, because the officer administering the oath was 
the Attorney of one of the parties, will not be con-
sidered because it was not within the reasons upon 20 
which the rule was granted. Under point one to the 
effect that the submission fixed April 19, 1902, as the 
limit for thie making and signing of the award and 
hence the award made on the 20th of August follow-
ing is void, I conclude that strict compliance with this 
requirement is waived in the submission itself. The 
instrument is dated April 14, 1902, and directs the 
first meeting of the arbitrators to be held on the fol-
lowing Saturday which was th|e 19th of the same 
month adding the words “and afterwards if necessary 30 
at such times and places as they shall appoint.” An 
indorsement upon the submission also shows on July
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i, 1902, the two arbitratos therein named appointed 
the umpire therein referred to and that both the 
parties to the arbitration gave their consent thereto 
in writing at the same time. The stenographer’s notes 
of the evidence, shows that it was taken on July 31, 
1902, before all three of the arbitrators, and that both 
the parties were present with their counsel and par-
ticipated and that no objection was raised as to the 
time limit having expired or to thle jurisdiction of the 

10 arbitrators. So that if it could be said that there was 
a time limit in the submission it was waived. The 
time limit may be enlarged by an agreement not un-
der seal Bloom vs. Sherman 2 Edw. Ch. 452— Id 5 Page 
575, or by the parties proceeding with the arbitration 
after the time limit without objection. Wood vs. Tun- 
nicliff 74 N. G. 38 Matthews vs. Miller 25 W. Va., 817, 
Leslie vs. Leslie 7 Dick 382, Everett vs. Charlestown 12 
Allen 93. In Evans vs. Thompson 5 East 189 it was 
held that where the parties by general indorsement on 

20 the bonds, enlarged the time, such agreement included 
all the terms of the original submission and also the 
agreement to make the same a rule of Court. This 
case was fully approved in McClure vs. Gulick 2 Har-
rison 340.

Under the third point it is contended that the award 
shows the arbitratlolrs to have exceeded the authority 
of the submission and to have failed to confine them-
selves to the subject matter of the submission. There 
is a mis-recital perhaps in the award of the terms of 

30 the submission, but their finding shows that they did 
confine themselves to the disputes concerning the 
amount claimed to be due flotr work and materials on 
the four properties mentioned in the submission. The 
award that all actions, &c., between the parties re-
specting said premises from the date of the submission
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to be no further prosecuted is confirmatory of this 
conclusion.

It is also contended that the award is void for the 
reason that it was not made by the umpire. Thè sub-
mission in speaking of the condition of the bonds to' be 
executed requires the parties to abide by the award of 
the arbitrators or any tw|o* of them. In the appoint-
ment made with the consent of the parties describes the 
third person as ‘‘umpire” between the above arbi-
trators the case shows that the three sat together as arbi- 10 
trators and acted as such in making the award, and 
that the third person was not selected as umpire be-
tween the parties. Under such circumstances the third 
party though called an umpire will be treated as an ar-
bitrator.

2 Am. & Eng. Enc. (2 Ed) 712 Mullins vs. Arnold 4 
Sueed (Tenn.) 262 Kelderhouse vs. Hall 116, 111, 147,
Ins. Co. vs. Doying 26, Va. 596. Another contention is that 
in this case the award is void for uncertainity, in not 
defining amount allowed for work and materials sep- 20 
arately; that the evidence is undisputed that no ma-
terials were furnished by Booye at all. I do not so 
read the testimony. Booye testified that he furnished 
rough brick and mortar. As to the charge of uncer-
tainty in the award, the objection is not well founded, 
because it is not required to specify particulars of the 
finding any more than it would be in a judgment.
The account books were produced, and itemized bills of the 
accounts were offered for indentification at the hearing.

Another reason urged is that the award is so ex- 30 
cessive as to evince gross bias on the part of the arbi-
trators in favor of Booye and show partiality and cor-
ruption. It is a settled principle of jurisprudence that 
awards are to be expounded favorably and every reasonable 
intendment made in their support. Rogers vs.
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Tatum i Dutch 281-284, Leslie vs. Leslie 5 Dick 103, 
Thomas vs. W . J. R. R. 9 C. E. Green 568. It is furth-
er held that no Court will review and correct ah 
award: the only power is to set it aside for corruption 
or mis-conduct in the arbitrators on a plain mistake 
of law or fact. W . J. R. R. Co. vs. Thomas (Supra) Id 

-6 C. E. Green 205 Id. 8 C. E, Green 431. In this case 
the award is for the exact amount of the accounts pre-
sented by Booye without interest. The arbitrators 

IO heard the evidence on both sides which was consider-
able and they chjojose to  give greater weight to  the evi-
dence presented by Booye than they did to that pre-
sented by Muth. There was evidence on the part of 
Booye that he had received on account a note for 
$1,000, which had been renewed on payment of $250, 
and was not then due; that Muth owed him over four 
hundred dollars oln other work not included in the ar-
bitration ; that the cash he received was not received 
on acount of the work and material included in the ar- 

20 bitration. If these facts were true, and Muth though 
a witness did not contradict them, then it cannot be 
said that the arbitrators have acted in bad faith or in clear 
mistake of the law if failing to credit the cash oh. these 
accounts. The charge of gross bias or other want of 
good faith against the arbitrators is not sustained by 
the evidence. I find no sufficient ground in the points 
raised for setting aside the award or the rule of Court 
entered upon the submission. The result is that the rule 
to show cause is discharged with costs.
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(E n d o r s e d o n B a c k ).

A T L A N T I C  C I R C U I T  C O U R T .

I n t h e m att e r of a r bit r a ti o n b e t w e e n R uf u s B o o y e, 

J r. r a n d F r a n k M ut h.  O n r ul e t o s h o w c a u s e w h y 

a w a r d  s h o ul d n ot b e s et a si d e.  M e m o r a n d u m o f c o n -

cl u si o n s of C o u rt.

D u pli c at e.

F R A N K M U T H, ( C h u r c h )

T o R U F U S B O O Y E, J r ., D r.

C o nt r a ct o r, B ri c kl a y e r a n d Pl a st et e r, I O

J o b bi n g p r o m p tl y att e n d e d t o 

Offi c e: 2 3 0 5 A tl a n ti c A v e n u e. .

R e si d e n c e: 1 2 8 N. Mi s si s si p pi A v e.

1 8, t o 1 ^  d a y s, L a b o r e r, $  3 - 3 8
i t “  6 h o u r s, B r i c k l a y e r,  . •  3. 0 0

2 3 li M a t e ri a l u s e d i n C o n c r e t e, 3. 0 0

3 ° u  6 h o u r s, B ri c k l a y e r,  . 3. 0 0
i t l < 1 2  “   L a b o r e r, 3 - 3 9

3 1 “  4 d a y s a n d 3 h o u r s, B ri c k l a y e r, 1 7. 5 0
a u  3 6 h o u r s, L a b o r e r, g. 0 2 2 0

I “  5 h o u r s, B ri c k l a y e r, 2. 5 0
i f “  “   “   L a b o r e r,  v i - 4 5

3 “  1 b bl s. F r e n c h G r a y C o l o r s, 1 5. 4 0
f t “  3 6 h o u r s, B ri c k l a y e r, 1 8. 0 0
i f “  1 yi  d a y s, L a b o r e r, 3 - 3 7

6 “  3 “   B ri c k l a y e r, 1 2. 0 0
f t “ 2  “   L a b o r e r, 4. 5 0

7 “  8  “   B ri c k l a y e r, 3 2. 0 0
i t “ 4  “   L a b o r e r, .  9. 0 0

8 “  1 6 h o u r s, B ri c k l a y e r, 8. 0 0 3 0
i f “  1 8  “   L a b o r e r, .  2. 4 0
f t “  3 7 “   B ri c k l a y e r, 8 - 7 5
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“  M o rtar & c .,

“  7 days, B rick la y er,
“ 3 “  L ab o rer, .
*4 6J^ “  B rick la y er,

“  3 ** L ab o rer,
“ 6 “  B rick la y er,
“ 2 “  L aborer,

“ 4 “  and r hour, B rick layer,
“  “  L ab o rer, .
«< j (i

“ 4 ** B rick la y er,

“  4̂  “
“  1 “  and 3 hours, L ab orer,
“  L a y in g  69432 b rick , 5 ^
“  L im e sand & c .,

2.10
2.00

• 28.00
6* 75

26.00
6 -75

• 24.00
4 -5°

16.50
2.25
2.25

16.00 
. 18.00

3.00 
. 381.87

9-55

Total . . . .  $¡709.18

Duplicate.
F R A N K  MUTH, 18 So. Kentucky

20 To RUFUS BOOYE, J r ., Dr.,
Contractor, Bricklayer and Plasterer,

Jobbing promptly attended to.
Office: 2305 Atlantic Ave.
Residence: 128 N. Mississippi Ave.

1892 Jan. 15, to  1 y2 days, B rick la y er, #4 . $ 6.00

“  “  “  “ 2 “  L ab o rer, 2 #  . . 4 . 50
“  “  16  “  2 “  B rick la y e r  and L ab o rer, . 12.50

“  “  l 7 “  2 “  “  “  “  . 12.50
“  “  18 “  2 “  “  “  “  . 12.50

3 9  “  “  “  “  C a rtin g  Sand, . . . .  2.25
“  “  20 ** i/^  days, B rick la y er, . . 6.00
“  “  “  “  ^  “  L ab orer, . . . liX a

“  “  21 “  1 “  B rick la y er  and L ab o rer, . 6.25
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1892 Jan. 22, to 6 hours Bricklayer and Laborer, 50 3.00
a a a <e  ̂ ** “  “ .90
it “  25 “  4 days, Bricklayer, . 6.00
a « «« <* 2 “  Laborer, 4-5°
\it Feb 1 “  1 “  Bricklayer, . 4.00
it it it “  “  Laborer, 1.12
a U <( “  Carting, • 1.50
ii “  12 “  2 days, Bricklayer, . . 8.00
ii << (t “ 2 “  Laborer, 4.50
ii “  13 “  2 “  “  • • 4-5° 10
ii << (t “ 2 “  Bricklayer, V, . 8.00
ii “  14 “ 1 “  Laborer, 2.25
ii “ 15 “  i 'A “  Bricklayer and Laborer* • 9 -38
ii ii ii Lime, &c., used, i 7-5°
ii ii ii “  Carting Sand, . . ? . 4.00
a “  24 “  5 hours, Laborer, i -45
a “  25 “ 6 “  Laborer, 1.74
a a a “  Carting Sand, 1.00
a “  1 “  5 hours, Bricklayer and Laborer, . 4.00
a a a “  15 bus. lime, 3-75 20
a “  6 “  3 “  “ •75
a “  12 “  1 day, Laborer, 2.25
t. it ii “  2500 Roman brick, $28. . 70.00
a “  27 “ 42 hours, Bricklayer, 21.00
a tf it “  1 days, Laborer, 2.25
a Mar. 28 “  4%  “  Bricklayer, . 18.00
a it it “ 2 “  Laborer, 4.50
it t* 29 “  2̂ /2, “  Bricklayer, . 10.00
ii ii ii ** “  Laborer, • 3-38
it it it “  Mortar Color, &c., . 5 °° 20
ii “  31 “  2 days and 2 hours, Bricklayer, . 9.00
ii it ii “ 1 “  Laborer, 2.25
ii Apr. 1 “  500 Roman brick, $28. . 14.00
a “  3 “  14^ bus. lime, • 3 -63

Total . . . . $344-72
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D u pli c at e.

F R A N K  M U T H , B o s c o b el.

T o R U F U S B O O Y E, J r , D r.

C o nt r a ct o r, B ri c kl a y e r a n d Pl a st e r e r,

J o b bi n g p r o m p tl y att e n d e d t o.

Offi c e: 2 3 0 5 A tl a n ti c A v e.

R e si d e n c e: 1 2 8 N. Mi s si s si p pi A v e

N o v. 1 4, t o 1 5 0 0 0 s m all bri c k, 6} 4 • $  9 7 -5 °
“ 1 6 “ 5 0 0 0  “  “ it

3 2. 5 0<< it “ 5 0 0 0 h ar d  “ 9  H 4 7 -5 °a  it “ 6 0 0 0 s al m o n “ e y 2 3 9. 0 0
“   2 2 “  1 0 0 0 h ar d  “ 9. 5 0
*’  3 ° “  d a ys, Bri c kl a y er, •  2. 0 0
a  a “  “ L a b or er, .

3 -3 8a  a “ S a n d, # 1. 0 0
D e c.  2 “ 1 d a y, Bri c kl a y er, 4. 0 0

a  a “  2 “  L a b or er, . 4. 5 0
“  1 3 “  2 0 0 0 s al m o n bri c k, 1 3. 0 0
“ 1 4 “ 2 5 0 0 if  ** it

1 6. 5 0
9 “  2 d a ys, Bri c kl a y er, $ 4 •  8. 0 0

a  a “ 2 “ L a b or er, 2. 5 0
“ 1 0 “ 7 “ Bri c kl a y er, .  2 8. 0 0
it  (i “ 3 “ L a b or er, £ 2- 2 5 * . 6 . 7 5
“  I  I “ 1 1 “  Bri c kl a y er, $ 4. .  4 4. 0 0
a  a ‘ * 5 “ L a b or er, 1 1. 2 5
«  1 2 “ 5   “  “ 1 1. 2 5
a  a “ 1 1 “ Bri c kl a y er, . 4 4. 0 0
“ * 3

f * j  ̂ (t  it . 5 2. 0 0
it  a “ 4 7 h o urs, L a b or er, .  . 1 3. 21
“ 1 4 “ 1 5 d a ys, Bri c kl a y er. 6 0. 0 0
it  a “ 6  “  L a b or er, . I 3 ’5 °
" * 5 “  2 9 h o urs, Bri c kl a y er, . 1 4. 5 0
a  a “  3 d a ys a n d 3 h o urs, L a b or er, . 5 - 3 4
li 2 4 “ 6 2 h o urs, Bri c kl a y er, 5 0 31. 0 0
u a “ 3 2  “ L a b or er, ■ • .  8. 9 6

1 0 0



Dec. 26, to 9 days, Bricklayer, $ 4 . . 36.00
a  << “ 5 “  Laborer, 2 %  . 11.25
« t* “  3 bbls. Green Colors, 15.40 0006ro

“  27 « 48 hours, Bricklayer, 5° 24.OO
«< u “  24 “  Laborer, 7.20

00 “  1000 salmon brick, 6.50
«( <« “  1296 dow C. brick, 8 IO.36

Jan. 3 “  Mortar slams, . 39-7*

“  7 “  1 days, Bricklayer, • . 4-00
<< (< “  “  Laborer, . T.25 IO

“  8 “ 3 “  Bricklayer, $4- . 12.00
“  1 “  Laborer, . 2.25

“  9 “  1 y2 “  Bricklayer, • . 6.00
<« << u  1 “  Laborer, . 2.25
“  18 “ 7 hours “ . 2.10
“ 20 “ Carting. •5°
“  21 ** 3 days, Bricklayer, . 12.00
« << “ 2 “  Laborer, . 4-5°
“  22 “ 5 “  Bricklayer, $ 4 . . 20.00
«< <« “ 2 “ Laborer, . 4-50 20
“ 23 << 2 “  “ 4*5°
4< il “ 5 “  Bricklayer, 20.00
i t  i t “  Sand and lime for front work, . 20.00
t i  i t “  Laying 98642 rough brick, 567.10
“ 24 ** 7 days, Bricklayer, $4. 28.00
i t  i t “ 2 “  Laborer, 4-5°
“  25 “ 5 “  Bricklayer, . . 20.00
i f  f t “ 3 “  Laborer, . 6 .75

Feb. 1 “  215 lbs. French Gray Color. 6.45
“  7 “  y2 day, Bricklayer, . 2.00
i t  t i “  1 y2 “  Laborer, . 3 38
“ 12 “ 2 “  Bricklayer, . 8.00
<« (< “ 3 “ and i y  hours Laborer, 7.29

“ 13 “ 3 “  Bricklayer, $4- 12.00
«< << “ 1 “  Laborer, . 2.25

“ 14 “  3 “  Bricklayer, . . 12.CO
(( ii “ 2 “  Laborer, < 4-5°

ior



F eb . 14, to C artin g  Sand, 2.2J
11 11 “  2 days, L ab orer, 4-5°
"  15 “ 2 “  B rick layer, . . i 8.00
u n ** C artin g , . . . . 4-00
ii 1a ** 3 days, L ab o rer, . 6 -75
11 it “  “  C a rtin g  Sand, M S
11 21 “  1 “  B rick la y e r  and L ab orer, 6.25
“  24 “  2 yi “  B rick la yer, 10.00
i i  11 “  2 *?' L ab o rer, 4 -5°
11 11 “  C artin g , . . . . 1.25

“  25 “  2000 S. &  I. b rick , 20.00
11 11 “  4 d ays and 1 yi hours, B rick la y er 16.75
11 11 “  3 “  “  5 “  L ab o rer, 8.50
“  26 “  3 “  L ab o rer, 6-75
11 11 “ 3 “  B rick la y er, 12.00
“  27 11 . 11 24 00
11 11 “ 3 “  an d  6 hours, L ab orer, 8.49

td Oo “  1000 S. &  I. b rick , 10.00
11 11 “  7 days and 5 hours, B rick la y er, 30-50
11 11 “  3 “  L ab o rer, 6-75

N o v. 1 “  2 hours, B rick la y er  and L ab orer, 1.60
II II “  L im e , & c ., 4 -5°

T o ta l . . . $1 788.84

Duplicate.

FR A N K  MUTH, St. James PI.

To RUFUS BOO YE, JR., D r,
Contractor, Bricklayer and Plasterer,

Jobbing promptly attended to.
Office: 2305 Atlantic Ave.

3 0  Residence: 128 N. Mississippi.

1892 N o v. 1 1 ,  to  4 bbls. C em en t,
“  Jan. 2 “ 1 “  R . “
“  “  6  “ 6  hours, B rick la y er, 50

. $ 10.00
2 ^
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i 8 q 2  T a n. 6 t o  1 2 h o u r s L a b o r e r, 3 - 5 °

i t t i
7

“  2 } 4  d a y s, B ri c k l a y e r, $ 4 - • 1 0. 0 0

i t i t . t t “ 2 “  L a b o r e r, 4 - 5 °

t t i t t t “  1 b b l. F r e n c h G r a y C o l o r,  . 1 5. 4 0

i t t t 8 “  4 h o u r s, B ri c k l a y e r, 5 ° 2. 0 0

t t i t t i “  1 “  L a b o r e r, . 6 0

i t t t
9

“  2 d a y s, B ri c k l a y e r, $ 4 - 8. 0 0

i t t i t t “  1 * •  L a b o r e r, . 2. 2 5

t t i t 1 0 1 1  2   “  B ri c k l a y e r, 8, 0 0

t t t t
i i “  1 2 h o u r s, “ 5 Q 6. 0 0 j o

t t t t t i “  5 “  L a b o r e r, . . 1. 5 0

t t t r t i “  H a u li n g s a n d, 2. 0 0

t t t t
i 5 “  2 d a y s, B ri c k l a y e r, . . 8. 0 0

t t t t i t “  1 y 2  “  L a b o r e r, 3 3 8

i t  t t 1 6 “  2   “  B ri c k l a y e r a n d L a b o r e r, 1 2. 5 0

f t t t 1 8 t (  2  <f  f <  ,f f t 1 2. 5 0

t i t t 2 0 n  j   t t  t t . . 4. 0 0

i t a i t u ^  “ • 8. 0 0

f t a i t “  6 h o u r s, L a b o r e r, 1. 8 0

i t 11 2 1 “  1 d a y,  “ 2. 2 5 2 0

i t  t t 2 2 “  y 2  “   “   . 1. 8 7

i t t t • l “  i  “   B ri c k l a y e r, 4. 0 0

i t t t
2 3

(( 2 ii . 8. 0 0

t i t t a ** 2  “   L a b o r e r, . 4 - 5 °
C f i t a “  L a y i n g 2 4 7 8 2 b ri c k , s' A   • i 3 r’ - 3 °
I t t t 2 4 “  1 d a y, B ri c k l a y e r, 4, o o

i t a t t “  1 *■*  L a b o r e r, 2. 2 5

t t i t
2 5

i i  j t t   i i . 2. 2 5

t i f t  t t “  1  “   B ri c k l a y e r, . 4. 0 0

. i t F e b. 7 “  y 2  “   B ri c k l a y e r a n d L a b o r e r, 3  • 1 * 3 °
11 i t

2 4 “  y 2  “   B ri c k l a y e r 4 2 . 2. 0 0 ,
t i  f t t t “  6 h o u r s, L a b o r e r, 1 * 7 5
t t t i a “  C a r ti n g. ► 1. 2 5
t t t i a “  6 h o u r s, B ri c k l a y e r, . . 3  0 0
t t i t  i t “ 6  • *  L a b o r e r, • • 1. 7 4

t t  f t
2 7 “  A i n’ t b r o u g h t f o r w a r d, 3 l 3  7 l

1 0 3



1902 Feb. 27 to 1 days, Bricklayer, . - 6.004 4 €4 44 “  1 “  Laborer, 2.25
it 44 28 “  1 “  Bricklayer and Laborer, 6.25
“  Mar. i “  y2 “  “ (( 44 31244 1» 6 *‘ 22 bus. lime, • 5-5°

Total • Î336-83

A T L A N T IC  C IR C U IT C O U R T .

In the Matter of Arbitration of j Rule Dismissing.
Between / Rule to Show

Frank Muth and Rufus Booye, Jr. ) Cause

This matter coming on to be heard on rule to  show 
cause why the award of the arbitrators should not be 
set aside and for nothing holden, in the presence of 
John J. Crandall, Esq., of counsel for Muth, and 
Thompson and Cole, of counsel with Booye, and the 
Court having read and considered the testimony and 
the points and argument of counsel respectively, and 
being of the opinion that no legal or effectual error 
has been or is shown;

20 It is, on motion of Thompson and Cole, attorneys 
for Rufus Booye, Jr., ordered that the rule to  show 
cause heretofore allowed be and the same is dischaged 
with costs.

On motion of Thompson and Cole, Attorneys of 
Booye, Jr.

November 21st, 1902.
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A TLA N TIC  C O U N T Y  C IR C U IT  C O U R T.

¿Ward between Rufus Booye, Jr., and Frank Muth 
made this twentieth day of August in the year Nine-

The aforesaid parties having, by their agreem ent 
made on the fourteenth day of April, in the  year nin^- 
teen hundred and two, agreed to  submit all m atters m 
difference between them  to the award and final detei- 
mination of George Bourgeois, and Jam es F. Lever-
ing as arbitrators, with power to  choose a th ird  party 
as umpire, and the said arb itra to rs having selected S. 
Hudson V aughn as umpire, and the said arb itra tors 
and umpire having been first duly sworn to  ̂ faithfully 
and fairly hear and examine the matters in differ-
ence between the said parties, and make a true award 
according to  the best of their skill and ability, and 
having heard the allegations and proofs of the parties, 
and considered the  same, we, the subscribers, George 
A. Bourgeois, James F. Levering and S. Hudson 
Vaughn the said arbitrators, do hereby m ake and pub-
lish our award of and concerning the m atters to  said 
arbitrators submitted, as follows: O n the evidence be-
fore us. -

i. W e find there is due to  the  said Rufus Booye,
Jr from said F rank  M uth for work done and m aterials 
furnished to and for the use of said F rank  M uth on 
oremises in A tlantic City, New Jersey, known as the 30 
Boscobel, the sum of seventeen hundred, eighty-eight 
dollars and eighty-four cents.

Award.

teen and two.
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And for work done and materials furnished at n .2 
Place, said City, the sum of three hundred 

and thirty-six dollars and eighty-three cents.
And for work done and materials furnished on 

premises 18 South Kentucky avenue, said City, the sum 
of Three hundred and forty-four dollars and seventy- 
two cents. *

And^ for w ork done and m aterials furnished on 
C atholic Parsonage, 1417 and 1419 Pacific A ve., said 

3 0 C ity, the sum of Seven hundred and nine dollars and 
eight cents.

And in all the sum of Three thousand one hundred 
and seventy-eight dollars and forty-seven cents.

And we do award that the said Frank Muth do pay 
to the said Rufus Booye, Jr., the said sum of Three 
thousand one hundred and seventy-eight dollars and 
forty-seven cents on or before the twentieth day of 
September next.

2. W e do award that the said sum is in full dis- 
20 charge and satisfaction only of the demands by either 

of said parties against the other respectively, respect- 
ing a claim for work done and materials furnised by 
the said Booye to the said Muth in and for the 
premises described in this award, and that all actions, 
suits, controversies, quarrels and demands whatever 
between them respectively respecting said premises 
from the date of the date of the submission to' us afore-
said be no further prosecuted. Judgment signed, &c., 
and ordered to be entered this 27th day of August, A. 

3® D., Ninteen Hundred and two.
C H A R L E S  E. H E N D R IC K S O N ,

Judge.
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A T L A N T IC  C O U N T Y  TO  W IT :
The Stat of New Jersey to our Sheriff of 
our County of Atlantic, greeting :

We command you that of the goods and chattels of 
Frank Muth in your County, you cause to be made the 
sum of Three thousand one hundred and eighty-nine 
dollars and twenty-eight cents which to Rufus Booye,
Jr., lately before our Circuit Court, holden at M ay’s 
Landing, in and for our said County of Atlantic were 
adjudged for the damages which he had sustained as t o  
well by occasion of the not performing certain 
promises and undertakings, then lately made by the 
said Frank Muth to the said Rufus Booye, Jr., as for 
his costs and charges by him about his suit on that 
behalf expended whereof their is a recovery.

And if sufficient goods and chattels of the said 
Frank Muth canont be found in your county of A t-
lantic whereof the damages and costs of aforesaid may 
be made there you are hereby further commanded that 
you cause the whole or the residue as the case may re- 20 
quire, of the said damages, to be made, of the lands, 
tenements and hereditaments and real estate whereof 
the said Muth was seized on the twenty-seventh day of 
August in the year of our Lord, One thousand nine 
hundred and two or at any time afterwards in whose 
hands so ever the same may be.

And have you there that money before our Court afore-
said at Mays Landing aforesaid on the second Tuesday of 
April next, to render to the said Rufus Booye, Jr., for his 
damages aforesaid. And have you there this w rit. 50

Witness Charles E. Hendrickson, Esq., Judge of our said 
Court at Mays Landing aforesaid, the thirteenth day of
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December, in the year of our Lord, one thousand nine hund-
red and two.

TH O M PSO N  & CO LE,
Attorneys.

LEW IS P. SCOTT, Clerk. 

Received and recorded December 13, 1902.

LEW IS P. SCOTT, Clerk.

State of New Jersey,

IO I, Lewis P. Scott, Clerk of the County of Atlantic and 
also Clerk of the Circuit Court holden therein, do hereby 
certify that the foregoing is a true and correct copy of a 
certain judgment record as the same is recorded in my 
office.

County, this thirty-first day of December, in 
the year of our Lord one thousand nine hund-

County of Atlantic,

In witness whereof I have hereunto set my 
hand and affixed the seal of said Court and

red and two.

LEW IS P. SCOTT, Clerk.
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Court of Errors and Appeals in the last resort in all

County of Atlantic.

Now comes Plaintiff in Error by his attorney, John J. 
Crandall, and avers that Hon. Charles E . Hendrickson, 
judge of the Circuit Court for the County of Atlantic, 
Committed error in refusing to make the rule absolute ana 
set aside the award of Arbitrators returned with the testi-
mony by the writ in this cause for the following reasons to

mtpirst._The Judges erred in refusing to set aside the
award on the ground that the arbitrators proceeded with-
out being sworn except before the counsel of plaintiff in 
Error who was counsel for said Muth before the arbitra-
tion and the reason by him assigned that the question was 
not raised in the mere application for the rule to show 
cause why award should not be set aside before Justice 20 
Garrison, is without merit as the proceeding on the rule 
before Justice Hendrickson contemplated and called for a 
review of the whole case in the nature of an appeal. In 
contemplation of law, the arbitrators were not sworn and as 
this prosecution is in the nature of an appeal from the whole- 
case the award should be set aside on this ground. .
Second.— S. Hudson Vaughn participated in the delib-

eration of the arbitrators without anv authority whatever.
He was appointed as umpire between the arbitrators—not 
the parties to the controversy—and the consent given by 30 
the parties covered only the point of umpirage between the 
arbitrators and not the parties to the controversy.

causes in N. J.

Error to 

The Circuit 

Court for the
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Third.—  The award made on the 20th day of August, 4 
months after the date of submission— without any evi-
dence of any meeting by the arbitrators on the Saturday 
following the date of submission— and without showing 
any necessity for meeting at any other time and place ami 
without appointing judicially any time or place, demon-
strates that they were without authority to bind the parties 
at the time the testimony was taken and the assumption of 
Judge Hendrickson that this plaintiff who in fact had and 

IO in law was defrauded in the proceedings waived this error 
of the arbitrators by simply appearing and contesting on 
the merits instead of absenting himself or protesting want 
of authority in the arbitrators to proceed is error in law. 
It is he who holds the affirmative of the inquisition that 
is bound by proceeding himself. He proceeds at his peril. 
It requires affirmative consent on the part of defendant to 
bind him.

Fourth.— The Award itself is not within the letter or 
spirit of the submission for the following reasons:

20 (a.) The specific things submitted are 1st “The
“amount which first party shall pay, second for his work 
“done and materials funrished” * * * * 2d as “well as 
“all matters in difference between them concerning the 

properties,” and as there does not appear by the whole 
case, evidence and all, any difference between them con-
cerning the properties, this element of submission must be 
dismissed as too vague for consideration. There as to “the 
amount which first party should pay second” is a submis-
sion of mere question of calculation— measure of damages 

30 contra-distinguished to any question of right or liability, 
debt and liability is conceded and hence nothing was sub-
mitted capable of arbitration and the funding of liability to 
a large amount and awarding payment is not within the 
submission and every element not within the letter of the

no



submission is without it and the finding of Judge Hendrick-
son that awards in this respect must be liberally construed 
as error in law.

(&.) The award “that the said sum is in full discharge 
“and satisfaction only of the demands by either of said 
“parties against the other respectively, respecting a claim 
“for work done,” &c., is not within the submission as to 
the amount which Muth shall pay second party for his work 
done, &c. Any elements of counter claim which Muth may 
have against Booye is not within the submission. The *o 
work may have been damagingly performed. The work 
may have been so defective as to be damaging instead of 
useful and the award in terms merges and forecloses all 
suits by Muth vs. Booye as for such damages.

(c.) If there could be doubt as to the award attempting 
to merge any claim Muth might have against Booye for 
damages as appears by the above action of award— it is 
“thoroughly fixed by the subsequent fiat and that all ac-
tions, suits, controversies, quarrels and demands, what-
ever between them respectively, respecting said premises—  20 
“from the date of the date of the submission to us afore-
said be no further prosecuted.” The question whether 
suits already begun— or in contemplation of the parties 
should be included in their deliberations was not submitted 
to them and the learned Judge erred not making the rule 
absolute.

(d.) It is clear that the application of the thousand dol-
lars paid by^^aye to M crtir Vas not within the submission 
and the award is vitiated by this investigation outside of 
the submission. 30

Fifth.— The testimony discloses that the payment of one 
thousand dollars by Muth was not credited by the arbi-
trators on his account and such a clear act of injustice by 
the arbitrators calls for setting aside of their award.
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Sixth.— It is clear from the inspection of the bills rend-
ered for the respective jobs and the evidence,— that Booye 
charged Muth for the laying of the bricks by the thousand 
and then duplicated the charge by a charge by the day for 
the same work.

Seventh.— It is clear from the evidence that the charges 
were improvised fraudulently from memory by Booye and 
that his evidence as to the number of days’ work done is 
valueless and that the award based upon the mere bills of 

io  items in evidence without the least regard for the amount 
and value of the work done evinces unfairness on the part 
of the arbitrators to such an extent as to vitiate the award.

Bighth.— The awarding of execution upon the judgment 
on the award is unauthorized by law.

Wherefore plaintiff prays that said award may be set 
aside and for nothing holden.

J. J. CRAN D ALL for Plaintiff.

(Joinder in Error.)
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