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7:7-4.8 Publication of the final decision

(a) The Department shall notify the applicant of the
decision by mail, shall publish notice of the decision in the
DEP Bulletin, and shall also notify all interested persons
who specifically requested notice.

(b) The permittee may, if it chooses not to wait for the
decision to be published in the DEP Bulletin, publish notice
of the final decision in a newspaper of regional circulation
which inclides the municipality in which the project site is
located, and by certified mail to any person who commented
on the application during the review process or requested
such notice, in writing, during the application review period.
The Department shall maintain a list of such newspapers.
Such notice shall also be given to the clerk of the municipal-
ity in which the proposed development will occur, the
environmental commission and planning board of the mu-
nicipality in which the proposed development will occur, and
the environmental commission and planning board of the
county in which the proposed development will occur.

1. Publication of notice by the permittee by publica-
tion of a display advertisement of at least four inches in
width in a newspaper of general circulation in the munici-
pality shall begin the 10 day appeal period (see N.J.A.C
7:7-5) if publication takes place prior to publication of
notice of the final decision in the DEP Bulletin.

2. Proof of such publication and of mailing shall be
submitted the Department.

(c) The permit application review process may be extend-
ed pursuant to the provisions of N.J.A.C. 7:1C-1.8(¢) or by
mutual agreement.

Amended by R.1994 d.378, effective July 18, 1994.
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).

Case Notes

Failure of the Department of Environmental Protection to notify
developer of its action in disapproving developer’s application within 90
days did not result in automatic approval of the application; failure of
the Department to act within the required time, rather than failure to
notify the applicant of its action, constitutes approval (citing former
N.J.A.C. 7:7C-1.8 and 7:7D-2.3). DiDonato v. Wildwood Municipal
Body Corporate and Politic, 194 N.J.Super. 83, 476 A.2d 297 (App.Div.
1984).

7:7-4.9 Withdrawal, resubmission and amendment of
applications

(a) An applicant may withdraw an application at any time
in the application review process. All fees submitted with
such applications are non-returnable following the conclu-
sion of the initial 20 working day review period except that
the fee may be credited for the same project within one year
of the date of the notice of withdrawal.

(b)_ If an application is denied, the applicant may resub-
mit an application for a revised project of the same or
reduced scope on the same site within one year without
additional fees. The resubmitted application will be treated
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as a new application, although references may be made to
the previously submitted application. An applicant who
wishes to appeal the denial, and at the same time revise the
application may do so in accordance with procedures in
NJ.A.C. 7:7-5.1.

(¢) Permit applications may be amended at any time as
part of the permit review process. Copies of amendments
and amended information shall be distributed by the appli-
cant to the clerk of the municipality in which the proposed
development will occur, the environmental commission and
planning board of the municipality in which the proposed
development will occur, and the environmental commission
and planning board of the county in which the proposed
development will occur.

(d) Amended applications submitted within 30 days of
the deadline for final decision must be accompanied by a
request to extend the decision date by 30 days or by a
period agreed to by the applicant and the Department.

Amended by R.1987 d.217, effective May 18, 1987.
See: 18 N.J.R. 2056(a), 19 N.J.R. 861(b).
Added text “public hearing or final review.”
Amended by R.1994 d.378, effective July 18, 1994.
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).

7:7-4.10 Requests for modifications

(a) A permittee may apply for a modification to an issued
permit for projects which do not result in a significant
change in the scale, use or impact of the project as ap-
proved. The determination as to what constitutes a signifi-
cant change is within the sole discretion of the Department
and will be based on a review of the original application file
and new information submitted by the applicant. A change
that will result in less environmental impact than the origi-
nal approved development will not constitute a significant
change. Significant changes generally include, but are not
limited to, increased clearing, grading or filling or impervi-
ous coverage, reduction in buffers, and change in footprint
location.

1. Permits may only be modified during the initial five
year term of the permit or beyond this five year period if
the permit is still active pursuant to N.J.A.C. 7:7-1.5(d).
At the Department’s discretion, a modification may be
granted to a permit for which approved construction has
been completed to allow additional minor construction to
occur on-site.

(b) Modifications shall require an applicant to amend the
issued permit, including a new LURP application form,
notice requirements pursuant to N.J.A.C. 7:7-4.2, a copy of
the original permit, summary report, and approved plans,
and any additional information necessary to review the
proposed modification. At the Department’s discretion,
notice requirements may be eliminated, reduced or modified
if the proposed modification is contained within the foot-
print of the existing structure or paved areas, and there is no

proposed change in land use, and no offsite impacts beyond
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those associated with the formerly approved project are
anticipated. For example, the Department may not require
public notice for permit modification in cases where a minor
expansion is proposed in an area previously approved for
structures or paving.

(c) A fee shall be required for any modification and shall
be in accordance with the provisions of N.J.A.C. 7:1C (90
day Construction Permits).

(d) The status of an application to amend an issued
permit shall be published in the DEP Bulletin.

Amended by R.1987 d.217, effective May 18, 1987.
See: 18 N.J.R. 2056(a), 19 N.J.R. 861(b).
Added “minor”.
Amended by R.1994 d.378, effective July 18, 1994.
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).
Amended by R.1995 d.356, effective July 3, 1995.
See: 27-N.J.R. 998(a), 27 N.J.R. 2599(a).
In (b) substituted “Land Use Regulation Program (LURP) permit
application form” for “CP-1 form”.
Amended by R.1995 d.550, effective October 16, 1995.
See: 27 N.J.R. 1005(a), 27 N.J.R. 3976(a).

7:7-4.11 Suspension and revocation of permits

(a) A permit is suspendable for good cause, such as, but
not limited to, violations of permit condition, significant
changes in the plan for the development which occur after a
permit is issued which are not explicitly authorized in writ-
ing by the Department, the applicant’s failure to correctly
identify project impacts, or unanticipated adverse effects
caused by the development.

1. Prior to the suspension, the Department shall fur-
nish written notice to the permittee by certified mail,
providing 10 days within which to either remedy the
violations, provide an explanation of why such violations
cannot be remedied, offer a plan to remedy these viola-
tions, or demonstrate to the Department that good cause
for suspension does not exist. Any remedial plan shall
indicate the time necessary to implement the remedy.

2. If the above requirements have not been met, the
permit shall be suspended. Construction may not com-
mence, or if underway, shall then cease until the Depart-
ment has lifted the suspension.

3. A permittee may appeal suspension of a permit
according to the provisions of N.J.A.C. 7:7-5 only if
construction has ceased.

(b) A suspended permit is revocable for good cause.

1. Prior to revocation, the Department shall provide
the permittee with written notice, by certified mail, of
intent to revoke the permit and of the permittee’s right to
a hearing pursuant to the provisions of N.J.A.C. 7:7-5. A
request for a hearing shall be addressed to the Office of
Legal Affairs, ATTENTION: Adjudicatory Hearing Re-
quests, Department of Environmental Protection, CN 402,
Trenton, New Jersey 08625-0402.
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2. If such a hearing is not requested within 10 days of
receipt of said notice, the permit shall automatically be
revoked.

3. Should a permit be revoked, the permittee shall
make all reasonable efforts to restore the site to its pre-
construction condition.

Administrative change to (b)1.

See: 23 N.J.R. 3325(b).

Amended by R.1994 d.378, effective July 18, 1994.

See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).

7:7-4.12 (Reserved)

Amended by R.1987 d.217, effective May 18, 1987.

See: 18 N.J.R. 2056(a), 19 N.J.R. 861(b).
Added “final review or public hearing”.

Repealed by R.1994 d.378, effective July 18, 1994.

See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).
Section was “Expedited application process™.

SUBCHAPTER 5. APPEALS

Law Review and Journal Commentaries

Administrative Procedure—Environmental Law. Steven. P. Bann,
137 N.J.LJ. No. 1, 67 (1994).

7:7-5.1 Request for review on appeal

(a) Subject to the limitation on third-party hearing rights
specified in (d) below any interested persons who consider
themselves- aggrieved. by a final decision of the Land Use
Regulation Program may, within 10 days of publication of
notice of the final decision in the DEP Bulletin or within 10
days of publication of notice by the permittee pursuant to
N.J.A.C. 7:7-4.8(b), whichever occurs first, appeal to the
DEP Commissioner by requesting a hearing by addressing a
written request to the Office of Legal Affairs, Attention:
Adjudicatory Hearing Requests, Department of Environ-
mental Protection, 401 East State Street, CN 402, Trenton,
New Jersey 08625-0402 and including a completed “Admin-
istrative Hearing Request Checklist and Tracking Form for
Permits” incorporated herein by reference as Appendix A.

1. The notice of request for a hearing on appeal shall
include the appropriate agency project number and,
where the appeal is taken by someone other than the
applicant, evidence that a copy of the request has been
mailed to the applicant.

2. The appellant shall, within 14 days of the date on
which the initial hearing request was postmarked, submit
an additional statement describing, in detail, how that
person is aggrieved by the decision, and which findings of
fact and conclusions of law are being challenged.
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7:7-5.4

(b) Copies of an appeal request from a decision on a
CAFRA permit application shall also be mailed to the clerk
of the county and the municipality in which the project site
is located, and evidence of such mailing shall be included
with the appeal request.

(c) A hearing request may include a request that the
permit be stayed.

(d) Nothing in this section shall be construed to provide a
right to an adjudicatory hearing in contravention of N.J.S.A.
52:14-3.1 through 3.3 (P.L.1993, c.359).

Administrative change to (a)l.

See: 23 N.J.R. 3325(b).

Amended by R.1994 d.378, effective July 18, 1994.

See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).
Amended by R.1995 d.550, effective October 16, 1995.

See: 27 N.J.R. 1005(a), 27 N.J.R. 3976(a).

Case Notes

Issuance of waterfront development permit during pendency of appli-
cation did not entitle marine conservation group to a review hearing.
In re Waterfront Development Permit No. WD88-0443-1, Lincoln
Harbor Final Development, Weehawken, Hudson County, 244 N.).Su-
per. 426, 582 A.2d 1018 (A.D.1990) certification denied 126 N.J. 320,
598 A.2d 880. :

Marine conservation group had standing to seek judicial review of
grant of waterfront development permit. In re Waterfront Develop-
ment Permit No. WD88-0443-1, Lincoln Harbor Final Development,
Weehawken, Hudson County, 244 N.J.Super. 426, 582 A2d 1018
(A.D.1990) certification denied 126 N.J. 320, 598 A.2d 880.

Two avenues of appeal of permit decision are an appeal to the
Department Commissioner or to the Coastal Area Review Board
(citing former N.J.A.C. 7:7D-1 and 7:7D-2.8). In re Egg Harbor
Associates, 185 N.J.Super. 507, 449 A.2d 1324 (App.Div.1982), affirmed
94 N.J. 358, 464 A.2d 1115 (1983).

Noted that conceptual approval permit not granted and additional
evidence from objectors not permitted by Coastal Area Review Board
(citing former N.J.A.C. 7:7D-1.9). Crema v. Dept. of Environmental
Protection, 94 N.J. 286, 463 A.2d 910 (1983).

7:7-5.2 Response to appeal request

(a) Any interested person may, within 10 days of receiv-
ing notice of a hearing request or appeal statement, submit
a written response.

(b) If the responding party contends that the appeal
request should be denied, the answer should fully explain
the basis for that contention.

(c) Any person or entity having a significant interest in
the outcome of a hearing request may, in addition to filing a
response, request permission to participate in the appeal
process. A request to participate must be postmarked
within 10 days of publication of notice of the original
hearing request in the DEP Bulletin, and must specify the
requesting party’s interest in the matter being appealed.

(d) Where the request to participate is filed by someone
other than the applicant, evidence that a copy of the request
has been mailed to the applicant shall be submitted.
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7:7-5.3 Action on appeal request

(a) The Department shall publish notice of all appeal
requests in the DEP Bulletin.

(b) The Commissioner shall act on any appeal which
complies with the requirements of this subchapter within 21
days of its receipt.

(c) The Commissioner may, upon request and for good
cause shown, stay any or all of the conditions of the permit
pending a final decision on the appeal.

(d) Requests for which a hearing is granted shall be
referred to the Office. of Administrative Law which shall
assign an administrative law judge to. conduct a hearing on
the matter in the form of a contested case hearing pursuant
to the Administrative Procedure Act, N.J.S.A. 52:14B-1 et
seq., and the Uniform Administrative Procedure Rules,
NJAC. 1:1.

(e) Within 45 days of receipt of the administrative law
judge’s decision, the Commissioner shall accept, reject, or
modify the decision.

(f) The Commissioner’s action shall be considered final
agency action for the purposes of the Administrative Proce-
dure Act, and shall be subject only to judicial review as
provided in the Rules of Court.

Amended by R.1994 d.378, effective July 18, 1994.
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).

Case Notes

Permit granted while permit application was still pending was invalid.
In re Waterfront Development Permit No. WD88-0443-1, Lincoln
Harbor Final Development, Weehawken, Hudson County, 244 N.J.Su-
per. 426, 582 A.2d 1018 (A.D.1990) certification denied 126 N.J. 320,
598 A.2d 880.

Appeal by interested persons of decision granting CAFRA permit
does not require a contested case evidentiary hearing; hearing received
was fair and adequate; permit decision supported by ample credible
evidence; Commissioner not required to hold hearing in considering
appeal (citing former N.J.A.C. 7:7D-2.8). Normandy Beach Improve-
ment Assn. v. Dept. of Environmental Protection, 193 N.J.Super. 57,
472 A.2d 156 (App.Div.1983) certification denied 96 N.J. 305, 475 A.2d
596 (1984).

7:7-5.4 Review of revised application to settle appeal

(a) Any applicant who has appealed a decision or has had
a decision appealed by a third party pursuant to this sub-
chapter may, at any time prior to the rendering of a decision
by the Office of Administrative Law, submit a revised
application for the purpose of negotiating a settlement of
the appeal.

(b) Applicants will be required to submit information
adequate to allow the Department to fully assess any pro-
posed revisions to the project.

(c) Notice of a proposed settlement which is arrived at
pursuant to this section shall be published in the DEP
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Bulletin, and shall be provided to any interested third party
who commented on the project in writing or at the public
hearing (if one was held), and any interested person shall
have 10 days from the date of publication in the DEP
Bulletin to comment on a proposed settlement.

(d) Any permit which is issued as a result of a settlement
may be appealed by an affected party not a party to the
settlement, in the manner provided for in this subchapter.

Amended by R.1994 d.378, effective July 18, 1994,
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).

7:7-5.5 (Reserved)

Repealed by R.1994 d.378, effective July 18, 1994.
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).
Section was “Coastal Area Review Board procedures”.

Case Notes

Two avenues of appeal of permit decision are an appeal to the
Department Commissioner or to the Coastal Area Review Board
(citing former N.J.A.C. 7:7D-1 and 7:7D-2.8). In re Egg Harbor
Associates, 185 N.J.Super. 507, 449 A.2d 1324 (App.Div.1982), affirmed
94 N.J. 358, 464 A.2d 1115 (1983).

SUBCHAPTER 6. INFORMATION
REQUIREMENTS FOR ENVIRONMENTAL
IMPACT STATEMENTS AND COMPLIANCE
STATEMENTS

7:7-6.1 When an EIS is required

(a) An Environmental Impact Statement (EIS) or Com-
pliance Statement, which shall provide the information
needed to evaluate the effects of the proposed development
on the environment of the coastal area, is required for all
CAFRA permit applications. The Department also re-
quires an EIS for all major Wetlands and Waterfront Devel-
opment permit applications.

(b) The purpose of the EIS or Compliance Statement is
to assist the applicant and the Department in assessing the
probable effects of a proposal on the natural resources and
human activities at the project site and surrounding region
and in determining the proposed development’s compliance
with the Rules on Coastal Zone Management, N.J.A.C.
7:7E.

1. Both the Environmental Impact Statement and
Compliance Statement are intended to provide a discus-
sion of a proposed project in terms of the specific rules
which apply to the proposed development. An EIS is
required for major projects, including those projects
which, based on site conditions and/or the surrounding
area, are anticipated to have greater environmental im-
pacts. A Compliance Statement is required for minor
projects.
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2. A Compliance Statement is an abbreviated form of
an EIS which may be submitted for minor projects. All
applicable rules which apply to a proposed development
or development site must be addressed in the Statement.

3. In cases where a proposed project appears to be
neither major or minor scale, prospective applicants are
encouraged to contact the Department’s Land Use Regu-
lation Program prior to submission of the permit applica-
tion to determine what type of information is required.

- The goal of the Department is to have all applicable rules
or policies addressed and all potential impacts clearly
discussed in the permit application.

Amended by R.1994 d.378, effective July 18, 1994.
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).

Law Review and Journal Commentaries

Implications of the New CAFRA Legislation. Michael J. Gross,
Jeffrey S. Beenstock, 168 N.J.Law. 13 (Mag.) (April 1995).

7:7-6.2 Formats and contents

(a) The applicant shall prepare and submit the EIS or
Compliance Statement in the form and manner set forth in
this subchapter. Failure to comply with these requirements

" may result in a determination that an application is not

complete for public hearing or final review, depending on its
status (see N.JLA.C. 7:7-4.1 and 4.4).

(b) The applicant shall include in the EIS or Compliance
Statement the following:

1. Summary: A brief one or two page summary shall
preface the EIS or Compliance Statement, and shall
contain:

i. A description of site, including location, tax map
designation, and existing conditions;

ii. A description of the size, nature and location of
the proposed development;

iii. A description of the major environmental im-
pacts associated with the proposed development, in--
cluding possible areas of controversy or significant is-
sues to be solved; and

iv. A list of any other municipal, state or federal
approvals required or received, if any;

2. Project description: The project description con-
sists of eight elements which, when taken together, de-
scribe what the applicant proposes to do, where it will be
done, how it will be constructed, and how it will be
operated.

i The description shall consist of written and graph-
- ic material and development plans as specified in
N.J.A.C. 7:74.2(a)7.
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