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SENATE, No. 935 

STATE OF NEW JERSEY 

PRE-FILED FOR IXTRODL'CTIOX P.\ THE 19S4 SESSIOX 

By Senator RCSSO 

A~ Ac-r permitting certain persons to execute documents directing 

discontinuance of maintenance medical treatment in the e\ent 

of terminal illness. 

l Br, IT E=-AcTED by the Senate atzd General .&.ssemUy of the State 

2 of Neu· J ersev: 

1 1. This act shall be l-nown and may be cited as the "Death "'itb 

2 Dignity Act". 

1 2. The Legislature finds that adult persons ha\e the fundameLtul 

2 right to control the decisions relati11g to the rendering of their O"lrn 

3 medical care, including the decision to ha.-e life-sustaining pro-

4 cedures mthbeld or withdra"'11 in instances of a terminal condition. 

5 In order that the rights of patients may be respected enn after 

6 they are no longer able to participate acti,ely in decisions about 

7 thcmsel,es, the Legislature hereby declares that the lall"s of this 

8 Staie shall reco~·nize the right of an adu1t penon to make a written 

9 declaration instructing bis physician to withhold or withdraw life-

10 sustaining procedures in the ennt of a terminal condition. 

1 3. As used in this net: 

2 a. "Attending physician" means the physician selected by, or 

3 assigned to, the patient who bas primary responsibility for the 

4 treatment and care of the patient. 

5 b. "Declaration" means a witnessed document in writing, \olun-

6 tarily executed by the declarant in accordance with tbc requirc-

7 ments of this act. 

8 c. "Life-sustaining procedure" means any medical procedure or 

9 inter\ention which, when applied to a qualified patient, woulJ ser;e 



.., 

10 only to prolong tbe dying process and wl:erF., in tbe judgment of 

11 tl:e attendin~ pbysician, deatb will orri.:!· .,., et1!c·~· or no: th.' pro-

12 cedures are utilized. "Life-sustaining pror"dnre" sball not inc1ude 

13 the administration of medication or thr performance of llny medical 

14 procedure deemed necessary to pro,ide comfort care. 

15 d. "Qualified patient" means a patient wbo has executed a 

16 declaration in accordance with this art anfl who bRs been diagnosed 

1i and certified in writing to be affiicted wifl1 '.1 terminal condition by 

lS two physicians who ha\e personally examined thP patient, one of 

19 whom shall be the attending physician. 

1 4. a. Aiiy person of sound mind and 18 years of age or older may 

2 execute a declaration directing the witbholdin7 or withdrawal of 

3 life-sustaining procedures in a terminal rondition. The declaration 

4 shall be signed by the declarant in tbP pre~enr..P of two subscribing 

5 witnesses who are not (1) related to tbe declarant by blood or 

o marriage, (2) entitled to any portion of the estate of the declarant 

7 under any will of declarant or codicil thereto then existing or, at 

8 the time of the declaration, by operation of law then existing, (3) a 

9 claimant against any portion of the estate of the dedarant at the 

10 time of his decease at the time of the execution of the declaration, 

11 or (4) directly financially responsible for the declarant's medical 

12 care. 

13 b. It shall be the responsibility of the declarant to pro'ride for 

14 .filing of the declaration with the agency established by section 4 of 

15 this act. The attending physician of an indi,idual with a terminal 

16 condition for whom the decision of whether to utilize life-sustain-

17 in,g procedures is required to be made shall contact such agency to 

18 determine the existence and contents of a declaration. 

1 5. a. The declaration shall be substantially in the following form: 

2 Declaration made this day of (month, year). I, 

3 ........................... , being of .sound mind, willfully and 

4 voluntarily make kno"ITTi my desire that my dymg .shall not be 

5 arti£cially prolonged under the circumstances set forth below, do 

6 hereby declare: 

7 If at any time I should ba'\"e an incurable injury, disease, or 

8 illness certified to be a terminal condition by two physicians who 

9-10 ha'\"e personally examined me, one of whom shall be my attending 

11 physician, and the physicians ha>e determined that my death mll 
12 occur whether or not life-sustaining procedures are utilized ar:d 

13 where the application of life-sustainin;: procedures would eerre 

14 only to artificall)· prolong the d)ing process, I direct that the 

15 procedures be withheld or withdrawn, and that I be permitted to die 

16 naturally with only the administration of medication or the per-



1'.'." fo:·mai:ce of any medical procedure dt-emer: IJ~cessary to pro'1de 

F me witb comfort care. 

J 0 In the absence of my ability to giYC directioLs regarding the u~e 

2r of sncb life-sustaining procedures, it is my intention that this 

declaration shall be honored by my family and pbysician (s) as tbe 
,.,, 
.·._t 

2~ final expression of my legal right to refuse medical or surgical 

23 treatme::t and accerit the comequeuces from tbE' refusal. 

24 I understand the full import of ibis declaration and I am emo-

25 tionally and mentally competent to make this declaration. 

2r Signed ............... . 

27 City, County and State of Residence 

28 The declarant bas been personaUy knom1 to me and I belie;e 

2fl him or her to be of sound mind. 

30 Witness 

31 'Witness 

32 b . .A declaration may include other specific directions. Should 

33 any i>f tbe other specific directions be held to be i:.m:i.liJ, tlH' 

34 in·rnlidity shall not affect other directions of tbe declaration which 

:cl:'i can be gi•en effect without the in>alid direction, and to this end 

31) the directions in the declaration are severable. 

1 6. A declaration may be re"Voked at flDY time by tbe declarant, 

2 without regard to bis or her mental state or competency, by any of 

3 the following methods : 

4 a. By being canceled, defaced, obliterated, or burnt, torn, or otber-

5 wise destroyed by the declarant or by .some person in his or her 

6 presence and by his or her direction. 

7 b. By a written re>'ocation of the declarant expressing bis or her 

S intent to re\'oke, signed and dated by tbe declarant. The attending 

9 physician shall record in the patient '.s medical record the time and 

10 date when be or she recei>ed notification of the 'tl"ritten re\'ocation. 

11 c. By a verbal expression by the declarant of bis or her intent to 

12 revoke the declaratioL. The revocation shall become effective upo11 

13 communication to the attending physician by the declarant or by a 

14 person who is reasonably belie>ed to be actin~ on behalf of the 

1!1 declarant. The attending physician shall record in the patient 'e 

HJ medical record the time, date and place of the re.ocation and tbe 

17 time, date and place, if different, of when be or she receind noti-

18 ii.cation of tbe revocation. 

7. a . .Ail attending physician who bas been notified of the existence 

"' of a declaration executed under this act e:LalL 'tl"ithont delay after 

::; the diagnosis of a terminal condition of tbE- declarant, take tbe 

4 necessary steps to pronde for written certification and con.firma­

~ tion of the declarant 's terminal condition, so that declarant may be 

6 deemed to be a qualified patient. 



7 b. An attending physician wbo fails to compl3· with thi~ sectio::i 

S sl.ia".l be deemed to ha>e refused to comply with the declaration 

9 and shall be liable as speci£ed in Section 8 of this act. 

1 8. a. Tbe desires of n qualified pntient wlio is competent shall at 

2 all ti.mes supersede the effect of the declaration. 

3 b. If the qua!i.fied patient is incompetent at tbe time of the 

4 decision to mthbold or mthdraw life-sustaining procedures, a 

5 declaration executed in accordance with this act is presumed to 

6 be \-alid. For the purpose of this act, a physician or health care 

7 facility mar presume in the absence of actual notice to the contrary 

S that an indh·idual who executed a declaration was of sound mind 

~ when it v;as executed. The fact of an indi>idual 's ba>ing executed 

10 a dt>claration shall not be considered as an indication of a declar-

11 ant's mental incompetency. 

12 c. In the absence of actual notice of the re>ocation of the declara-

13 ti on, none of the f ollomng, when acting in accordance "1.th the 

14 requirements of this act, shall be subject to ci>il liability therefrom, 

15 unles:: negligent, or shall be guilty of any criminal act or of 

16 unprofessional conduct: 

17 (1) A physician or health facility which causes the withholding 

18 or withdrawal of lif e-snstaining procedures from a quali£ed 

19 patient; or 

20 (2) A licensed health professional, acting under the direction of 

21 a physician, v;ho participates in the withholding or withdra-wal of 

22 life-sustaining procedures. 

1 9. a. AL attending physician v;ho refuses to comply mth the 

2 declaration of a quali£ed patient pursuant to this act shall make 

3 the necessary arrangements to effect the transfer of the quali£ed 

4 patient to another physician v;ho mll e:ff ectuate the declaration of 

5 the quali£ed patient. A.JJ. attending physician v;ho fails to comply 

fi with the declaration of a quali£ed patient or to make the necessary 

7 arragements to effect the transfer shall be ci>illy liable. 

8 b. A.JJ.y person -who willfully conceals, cancels, defaces, obliterates, 

9 or damages the declaration of another 'Without the declarant'::; 

10 <'onsent or "ho falsi£es or forges a re>ocation of the declaration 

11 of another shall be ci>illy liable. 

12 c. Any person who falsifies or forges the declaration of another, 

13 or willfully conceals or 'Withholds personal knowledge of a re•oca-

14 tion ac: pwdded in section 6 of this act, mth the intent to cause a 

1~ 'Withholding or mtbdrawal of life-sustaining procedures contrary 

16 to the wishes of the> declarant, and thereby, because of the acL 

li directly causes life-sustaining procedures to be withheld or with-

18 dra'W!l and death to thereby be hastened, shall be subject to prose-

19 cntion for unlawful homicide. 



l 10. Tbe "ithboldin~ or withdrawal of lif "-rnstainin~ procedures 

2 from a qualified patient in accordance witL tLe: pronsions of ttis 

~~ act shall not, for any purpose, constitute a suicide. 

11. Tl.Je making of a declaration pursu&nt to tbis act shall not 

" affect in an; manner the sale, procurement, O) issuance of any 

3 policy of life insurance, nor shall it be deemed to modify the terms 

4 of an eris ting policy of life insurance. ::\" o policy of life insurance 

5 shall be legally impaired or invalidated in any manner by the 

(i withholding or withdra\\al of life-sustaining procedures from an 

7 insured qualified patient, notwithstanding any term of the policy 

8 to the contrary. 

1 12. No physician, health facility, or other health provider, and 

2 no health care service plan, insurer issuing disability insurance, 

3 self-insured employee welfare benefit plan, or non-profit hospital 

4 plan, shall require any person to execute a declaration as a condi-

5 tion for being insured for, or recei·dng, health care services. 

1 13. Nothing in this act shall impair or supersede any legal right 

2 or legal responsibility which any person may have to effect the 

3 withholding or withdra\\al of life-sustaining procedures in any 

4 lawful manner. In this respect the provisions of this act art 

5 cumulative. 

1 14. This act shall create no presumption concerning the intention 

2 of an individual who bas not executed a declaration to consent to 

3 the use or withholding of life-sustaining procedures in the event 

4 of a terminal condition. 

1 15. This act shall take effect immediately. 

STATEMEN"T 

Death with dignity is to be a personal decision if humanly 

possible. This bill permits a person of sound mind, 18 years of age 

or older, to legally direct that in the event of a terminal illness 

no maintenance medical treatment ii; to be used to prolong hi.s 

or her life. 
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INTROD'CCED XOYE~IBER 19. 1954 

By Senators FELD)!AN' and D"GMOXT 

Referred to Committee on Judiciary 

AN AcT concerning the withholding or withdrawal of life-sustain­

ing medical procedures from a person diagnosed and certi£ed as 

suffering from a terminal condition. 

B:r IT ENACT:ED by the Senate and General .Assembly of the State 

of Kew Jersey: 

1. This act sba11 be kno"ITTl and may be cited as the "Right to 

Die Act." 

2. The rights of a person include the right to a peaceful and 

natural death. Arti£cial prolongation of life for a person with a 

terminal condition may cause loss of indi>idual dignity and un­

nec-essary pain and suffering. The Legislature finds that a person 

'has the fundamental right to control decisions relating to the 

rendering of medical care, including the decision to ba>e lif e-sus­

taining procedures withheld or withdrawn if a terminal condition 

exists. 

The dignity, prh·ac~·, and sanctity of a person witb a terminal 

condition is to be respected enn after the person is no longer able 

to participate actively in medical decisions. Therefore, the Legis­

lature declares that the laws of this State shall recognize the right 

of a person to execute an oral or written declaration instructing an 

attending physician to withhold or withdraw life-sustaining pro­

cedures in the event that the person is diagnosed and certified as 

snff ering from a terminal condition. 

3. As used in tbis act : 

a. "Attending physician" means the physician selected by or 

assigned to a patient who ba"S -primary respom;ibility for the treat­

ment and care of tbat patient. 



5 b. "Dc·cl.srei:ior, ·· mean" (J) a "Written docurncr;t '\\Lic1 is ·wit-

6 nessed and YoluntariJ~- executed by tlJe declarant in accord::n:c·: 

7 v;itb section 4 of tbis act. or (2) an oral document v;bicb is "Wit-

8 nessed and >oluntarily made by tbe declarant in accordance v;itL 

9 section 4 of this act. 

10 c. "Life-sustaining procedure" means a medical procedure, 

11 treatment, or internntion v.11icb utilizes mechanical or otber arti-

12 ficial meam to sustain, restore, or supplant a spontaneom >ital 

13 function or which affords a patent no reasonable expectation of 

14 recovery from a terminal condition, and, if applied, serves only 

15 to prolong the dying process. The term shall not include the ad-

16 ministration of medication or the performance of a medical pro-

17 cedure deemed necessary to pro>ide comfort, care, or the alle-da-

18 tion of pain. 

19 d. "Person" means an indi>idual 18 years of age or older. 

20 e. "Physician" means a physician or surgeon licensed by tbe 

21 New Jersey State Board of Medical Examiners. 

22 f. "Qualified patient" means a patient diagnosed and certified 

23 in writing to be suffering from a terminal condition by tbe attend-

24 ing physician and by another physician chosen by the patient, bis 

25 immediate family, or the attending physician. 

26 g. "Terminal condition" means an incurable condition caused 

27 by injury, disease, or illness which, regardless of the application 

2S of life-sustaining procedures, would, within reasonable medical 

29 judgment, produce death and the application of life-sustaining-

30 procedures sen-e only to postpone the moment of death for the 

31 patient. 

l 4. n. A person may execute at any time a written declaration 

2 directing the -withholding or withdrav.al of life-sustaining proce-

3 dures if the person is diagnosed and certified as suffering from a 

4 terminal condition. The 'ITT'itten declaration made under this sec-

5 tion shall be (1) dated; (2) signed by the declarant or by another 

6 person in the presence and at the direction of the declarant; and 

. 7 (3) signed in the presence of two or more witnesses. The witnesses 

8 shall not be related to the declarant by blood or marriage, shall 

9 not be entitled to any portion of the estate of the declarant under 

10 a will or codicil to the best of knowledge of the witnesses, shall not 

11 be a claimant against an~ portion of the estate of tbe dec1arant, 

12 and shall not be directly re~po.nsible for the cost of tbe medical 

13 care pro>i<led to the declarant. 

14 b. An oral cleclaratior. may be made by a person at an:;- tim~-

15 subsequent to the diagnosis of a terminal condition in the presence 

16 of a physician and two witnesses. No more than one of the v.it-



li ne;;:se.' n;r,~: l:". rcla:.:cl to tL.· dE,r}arar;'. b:· blood or ma;nag-:·, u,­

lS fr]u] tc• a11y portici1; of' tLe e~ta'.(· of tLe declarn!1t by will or codicil, 

19 a claimad agaii;~t anY portior, of tLe estate o: the declarant, c.r 

20 direi:tl;· respomi1J .. for the cost of the medical care pro;-idec1 to 

21 tLe dec:la ran L 

22 

23 

c. If tLe ckc:larant i~ u re~iJe:nt of a sanitarium, rest home, r,ur~­

ing borne, or relatH] in·titutio1J at the Lme be wishes to execute a 

24 declaration. one of the witnes~e:s to the execution of that decbra-

25 tion sLaJl be c representati.-e from the bh-ision on Aging in tLe 

26 Deµartme:nt of Community Aff;.iin. Tile representatiYe sL<ill a~-

27 certain tbat tbe declarant i" mal:ing a voluntary declaration and is 

2S aware of the consequence:; of the declaration. 

29 d. The declarant shall notify the attending physician of the exis-

30 tence of a declaration. If the declarant is comatose, incompetent 

31 or otlier\\iH· mentally or pb~•sically incapable of notifying- tLc· at-

32 tending pbysician, arjy otlier person may notify the physician of 

33 the existence of a dec}aration. An attendinp: physician wbo i" no'.i-

3-± fied of a written declaration sball promptly make a copy of the 

33 declaration a part of the medical record of the declarant. If tLe 

36 declaration is ora:, the pbysician shall promptly make a notation 

37 of the existence of the oral declaration a part of the medical record 

3S of tbe pa tier, t. 

39 e. rrJess re,oked, a declaration is effecti\e and binding from 

40 tbe date of execution. If the declarant has executed more than one 

41 oral or written declaration, the last declaration to be executed 

4:? sball control. 

43 f. If the declarant is diagnosed as pregnant and that diagnosis 

44 is known to. tLe attending physician, the declaration shall ha\e no 

45 effect during the course of the pregnancy. 

1 5. A written declaration shall be in the following form, but may 

2 include other specific directions. If a specific direction is held in-

3 valid, tbe im·a1idity shall not affect the remainder of the declara-

4 tion. 

5 This declaration is made the .... day of ... 

·6 (month, year). I, ... ' 
7 being of sound mind, willfully and voluntarily do declare: 

8 If at any time I am diagnosed and certified as suffering from an 

9 incurable injury, disease, or illness certi£ed to be a terminal condi-

10 tion by two physicians w bo ha\e personally examined me, one of 

11 wborn shall be my attending physician, and the two physicians ha-re 

12 determined that my deatli will occur whether or not life-sustaining 

13 procedures are used and the use of these procedures would sen-e 

14 only to extend the dying process, I direct that life-sustaining pro-



4 

.l5 cednres shall be mthleld or "W"ithdra"ITTl. I direct that I am per-

16 mitted to die naturally with only the administration of medication 

li or the performanre of mediral procedures deemed necessary to pro-

18 nde me with comfort, care and the alleviation of my pain. 

19 · If I am unable to gin directions regarding the use of the lift:-

20 !ustaining procedures, this dec:laration shall be honored by my 

21 family and my attending physician as the final expression of my 

22 legal right to refuse life-sustaining medical or snrgiral treatment. 

23 I shall arcept tbe con~equences of my refusal. 

24 If I ha\e been diagnosed as pregnant and that diagnosis is known 

25 to my attending physician, this directi'nl shall have no effect during 

26 the course of my pregnancy. 

2i I understand the full import of this declaration and I am emo-

28 tionally and mentally competent to make this declaration. 

29 . . . . . . . . . . . . 
Date Declarant 

30 
City, County, State of Residence 

31 The declarant is personally known to me and I believe the 

32 declarant to be of sound mind. 

33 
Date Witness 

84 
Address 

Date Witness 

36 
Address 

1 6. A declaration may be revoked at any time by the declarant 

2 'Without regard to his mental state or competence. A declaration 

3 may be re\oked by: 

~ a. Being canceled, defaced, obliterated, burnt, torn or otherwise 

5 destroyed by the declarant or by another person in the presence of 

6 and at the direction of the declarant; 

7 b. A written statement dated and signed by the declaranf ex-

8 pressing his intent to revoke the declaration; or 

9 c. A verbal or other physical expression of the declarant express-

10 ing bis intent to revoke the declaration. 

11 The re•ocation shall become effectin upon commtmication to the 

12 attending physician by the declarant or by a peTson who is reason-

13 ably belie•ed to be acting on behalf of the decla.rant. Ciru or crimi-

14 nal liability shall not be imposed against a person for a failure to 

15 act on a re•ocation unless the person bad actual knov;ledge of the 

16 re•ocation. 



l i. An atter,ding p~ysic·ian ~ho has b0en notified of the exiqE:LC'f· 

2 of a declaration executed under th!!' act sba~l, without delay aftEr 

3 the diagnosi$ of a terminal condition of the declarant, tah tl.J.: 

4 necessary steps to pro,·ide for confirmation and written certiflc11-

5 tion of the terminal condition so that the declarant may be certifit-ci 

6 to be a qualified patient. An attending physician v;ho fails to 

7 comply ~ith this section shall be held liable in accordanct=- witL 

8 section 10 of tliis act. 

1 8. A declaration executed in accordance with section 4 of tliis act 

2 is presumed to be valid e>en if the declarant is incompetent at the 

3 time the decision is made to '\\itbhold or withdraw life-sustaining 

4 procedures subsequent to the certification of the terminal condition. 

5 A physician shall presume in the absence of actual notice to tlie 

6 contrary that a person v;lio executed a declaration was of sound 

7 mind at the time the declaration was executed. The fact that a 

8 person executes a declaration shall not be considered an indication 

9 of mental incompetency. 

1 9. a. In the absence of actual notice of the revocation of a decla-

2 ration, civil and criminal liability shall not be imposed against: (1) 

8 a physician or health care facility which withholds or 'rithdrav;s 

4 life-sustaining procedures from a qualified patient who bad executed 

5 a declaration; or (2) a licensed health care professional, acting 

6 under the direction of a physician, who participates in the with-

7 holding or withdra-wal of life-sustaining procedures from a quali-

8 fied patient who bad executed a declaration. 

9 b. The pro,isions of this section shall apply unless it is shown 

10 by a preponderance of tlie e>idence that the person authorizing or 

11 effectuating the withholding or withdrawal of life-sustaining pro-

12 cedures was negligent or did not in good faith comply mth the 

13 pro>isions of this act. 

1 10. An attending physician may refuse to comply with the decla-

2 ration of a qualified patient only if the physician makes the neces­

S sary arrangements to transfer the qualified patient to another 

4 physician who mll comply 'rith the declaration. An attending phy-

5 sician "'ho faili;: to comply with the declaration of a qualified patient 

6 or to make the necei;sary arrangements to transfer the patient is 

7 liable in a ch-D action. 

1 11. a. A person "'ho knowingly conceals, cancels, defaces, obliter-

2 ates, or damages the declaration of another person without the con-

3 sent of the declarant. or a person who falsifies or forges a re\oca-

4 tion of the declaration of another person, h guilty of a crime of 

5 the fourth degree . 

. 6 b. A. person who falsifies or forges a declaration for another, or 



7 a person wbo knov:ingly conceds or mthbold5 knowkdge of a re-

8 >ocation of a dec:laration W'ith the intent to cause tlie witlllioldir.g 

9 or withdrawal of life-sustaining procedures contrary to the wishes 

10 of the declarant, and, thereby, directly causes life-sustaining pro-

11 cedures to be withheld or withdrawu, is guilty of criminal homicide. 

1 12. 'This act shall not be deemed to create the prernmption that 

2 a person wants extraordinary life-sustaining measures to be taken 

3 if the person bas not made a declaration. 

1 13. The withholding or '"ithdrawal of life-sustaining procedures 

2 from a qualified patient in accordance with the pro>isions of this 

3 act shall not, for any purpose, constitute suicide. 

1 14. The making of a declaration directing the withdrawal or 

2 withholding of life-sustaining procedures under section 4 of P. L. 

3 . , c. (C. . ) (now pending before the Legislature 

4 as Senate Bill Ko. 2387 of 19S4) shall not restrict, inhibit, or im-

5 pair the sale, procurement, or issuance of any policy of life insur-

6 ance nor shall it be deemed to modify the terms of an e,_isting life 

7 insurance policy. A policy of life insurance shall not be legally 

8 impaired or in>alidated by the withholding or 'Withdrawal of life-

9 sustaining procedures from an insured qualified patient, notwith-

10 standing any term of the policy to the contrary. 

1 15. A physician shall not requite a person to execute a declara-

2 tion as a condition to receiving health care services. 

1 16. A health facility or other health care provider shall not re-

2 quire a person to execute a declaration under P. L. . . , c. 

3 (C. ) (now pending before the Legislature as Senate 

4 Bill No. 23S7 of 1984) as a condition to receiving health care 

5 ser>ices. 

1 17. A health care serdce plan, insurer issuing disability insur-

2 ance, self-insured employee welfare benefit plan or nonprofit hos-

3 pita! plan shall not require a person to execute a declaration under 

4 P. L ..... , c .... (C. . ..... ) (now pending before the Legis-

5 lature as Senate Bill No. 2387 of 1984) as a condition to being 

6 insured for, or recei>ing, health care services. 

1 18. a. Subject to the requirements of subsection b. of this section, 

2 life-sustaining procedures may be withheld or withdrawn from a 

3 qualified patient who (1) is comatose, incompetent, or otherwise 

4 physically or mentally incapable of communicating, and (2) has 

5 not made a declaration in accordance with this act, provided there 

6 is confirmation of the condition of the patient by a committee of 

7 at least three physicians, not including the attending physician, 

8 appointed by the medical staff of the health care facility . 

. 9 b. If the requirements of subsection a. of this section are m~t, 
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10 life-sustaining procedures may be with.held or withdrawn upon tLe 

11 direction and superYision of the attending physician at tbe reques~ 

12 of any of the following persons in tbe following order of priority: 

13 (1) The judicially appointed guardian of tbe quali£ed patient if 

14 one has been appointed, except tbat tbis section shall no! be coY:-

15 strued to require an appointment so tbat a withbolding- or witb-

16 drawal decision ca11 be made:; 

17 (2) The spouse of the qualified patient, if the spouse is 1$ years 

18 of age or older; 

19 (3) An adult child of the patient or, if the patient has more tban 

20 one adult cbilcl, by a majority of the children who are reasonably 

21 a•ailable for consultation; 

22 ( 4) Tbe parents of the patient; or 

23 ( 5) Tbe nearest li•ing adult relati•e of the patient. 

24 If the decision is ma<le by a person specified in paragraphs 2, 

25 3, 4, or 5 of tbis subsection, two witnesses shall be present at the 

26 time that the decision is made. 

1 19. a. If a minor bas been certified under this act as a quali£ed 

2 patient, tbe following persons in order of priority may execute a 

3 declaration on behalf of tbe mi.nor: 

4 ( 1) The spouse, if the spouse is 18 years of age or older; or 

5 (2) The parent or guardian of the minor. 

6 b. A person named in subsection a. of this section shall not ex-

7 ecute a declaration if: 

8 (1) The person has actual notice that the minor opposes a decla-

9 ration: or 

10 (2) A parent or guardian bas actual knowledge of opposition to 

11 a declaration from either another parent or the spouse of the minor 

12 

13 

regardless of tbe age of tbe spouse. 

c. A minor may re•oke this declaration in the manner provided 

14 under section 6 of this act. 

1 20. This act shall not be construed to condone, authorize, or ap-

2 pro•e of mercy killing nor to permit any deliberate act or omission 

3 to end a life other than to permit the natural process of dying. 

1 21. This act shall take e:ff ect immediately. 

-STATEME~T 

The purpose of this bill is to establish a procedure whereby a 

person IS years of age or older could execute an oral or written 

declaration providing that life-sustaining procedures should be 

v;ithbeld or withdrami if that person is diagnosed and certified as 
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10ufering fron, a terminal illness and tbe pro~dure:: "Would srrn 

only to prolon;! tbe dyin~ proces:::. 

Tb is bill relieves p1ysicians, licensed health prof essionah ncti!)g 

under the direction of a physician, and bealtL facilities from ci'ril 

or criminal liability if life-sustaining medical procedures art> v;itt­

held or -withdra-wn. 

The bill proYides that a withholding or withdrawal of lif e-sus­

taining procedures shall not constitute a suicide or impair o·· in­

>alidate lift- imurame policies, and the bill specifies tbat tlie mak­

ing of an oral or WTitten declaration shall not restrict, inhibit. or 

impair the sale, procurement. or issuance of life insurance policies 

or modify existing life insurance policies. The bill prondes that 

health insurance carriers could not require the execution of a di­

rectiH as a condition to being insured for, or receh-ing, health care 

tiernces. 



SENATE, No. 875 

STATE OF NEW JERSEY 

PRE-FILED FOR IXTRODrCTIOX IX THE 19S4 SESSIOX 

By Senator ff[RLEY 

AN Ac:r allowins- an adult to execu~e a directi>e pw\iding that lii'e­

sustaining proceuul'l:'S be '"ithbeld or withdrawn in t1e event 

of termil,al illness, prescribing the fo; m of th· diree:~i1e and 

providing for tbe rueans of re>ocation thereof. 

1 BE IT ENACTED by the Set1Gte a1zd General .A.ssernbly of tJie State 

2 of Neu· Jersey: 

1 1. This act shall be lrnown and may be cited as the ":Katural 

2 Death Act." 

1 2. As med il1 this act: 

2 a. "Attending pbysician" means the physician selected by, or 

3 asi;igned to, the patient who has primary responsibility for the 

4 treatment and care of the patient. 

5 b. "Directin" means a written document voluntarily executed 

6 by the declarant in accordance 'With the requirements of section 3. 

i 'Ibe directin, or a copy of the directin, shall be made part of the 

8 patient 't; medical records. 

9 c. "Life-sustaining procedure" means any medical procedure or 

10 inter>cntion which utilizes mechanical or other artificial means to 

11 sustain, restore, or supplant a vital function, which, -when applied 

12 to a qualified patient, would serre only to artificially prolong the 

13 moment of death and where, in the judgment of the attending 

14 physician, death is imminent '"hether or not the procedures are 

15 utilizc-d. "Life-smta;ning procedure" sb.U not include tLe 

16 ad.ministration of medication or the performance of any medie:i:.1 

17 procedure deemed necessary to al1e•iate pain. 

18 d. "Physician·' means an indi>i<lual licensed to practice me di-
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19 cine and surgery by the State Board of ~foc:ica'. Examiners. 

2CJ-21 e. ''QG.lifad ro.ticJJt'' mc-o.::s a patici•t dia;nosed e.1d certifit:C. 

22 in '\\riting to be affiicted with a terminal condition by t'\\o physiciar:s, 

23 one of whom shall b~ the attending physician, who ha~e personally 

24 examined the patient. 

25 f. "Terminal condition" means an incurable condition caused by 

26 injury, disease, or illness, which, regard.less of the application of 

2i life-sustaining procedures, would, within reasonable medical judg-

28 mcnt, produce death, and where the application of life-sustaining 

29 procedures sern only to postpone the moment of death of the 

30 patient. 

1 3. An~· adult person may execute a directin directbg the 

2 wit.h1ol<l.ing or withdrawal of life-sustaining procedures in the 

3 eyent of a terminal condition. The directiYe sb.11 be e:xecuted vitli 

4 the same formalities as a V'ill under chapter S of Title 3B of the 

5 New Jersey Statutes. In addition to the formalities required ur:cler 

6 chc.pter 3 of Title 3B of the New Jersey Statutes the directin 

7 shall be signed by the declarant in the presence of two witnesses 

8 not related to the declarant by blood or marriage and who would 

9 not be entitled to any portion of the estate of the declarant upon 

10 his decease under any will of the declarant or codicil thereto then 

11 eristing or, at the time of the directh-e, by operation of law then 

12 existing. In addition, a witness to a directi"e shall not be th~ 

13 attending physician, an employee of the attending physician or a 

14 health faci?ity in wliich the declarant is a patient, or any person 

15 '\'\"ho has a claim against any portion of the estate of the declarant 

16 upon his decease at the time of the execution of the directin. The 

1 i direcfrre shnlJ be in the follo~ing form: 

18 
19 

DIP..ECTI\"E TO PRYSICUNS 

Directi>e made this ..... day of ............ (month, year). 

20 I . . . . . . . . . . . . . . . . . . . . . . , being of sound mind, willfully and 

21 voluntarily make kno'ITTl my desire that my life shall not be 

22 artificially prolonged under the circumstances set forth below, and 

23 do hereby declare: 

24 1. I! nt any time I should have an incurable condition caused by 

25 injury, disease, or illness certified to be a terminal condition by t'lto 

26 pbysiciaus, and '\\here the application of life-sustaining procedures 

2i '\\ould ser>e only to arti£cially prolong the moment of my death and 

28 wbere my attending physician determines that my dea:h is iru-

29 minent whether or not life-sustaining procedures are utilized, I 

30 direct tba t the procedures be withheld or withdrav."11, and tba t I 

31 be permitted to die naturally. 

32 2. In the absence of my ability to give directions regarding the 
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33 use of sud:: life-sustaining procedures, it is my intention tlint tliis 

34 directin slia11 be honored by my family ancl p:Cysicians as the £n::.1 

35 expression of my l1:gal rigbt to refuse medical or surgical treat-

3G ruent and accep~ the consequences from tl1e refusual. 

87 3. If I ba>e been diagnosed as pregnant and that diagnosis is 

38 kno'l\Il to my physician, this direcfo-e shall ha>e no force or efiect 

39 during the course of my pregnancy. 

40 4. I ha>e been diagnosed and notified at least 14 days ago as 

41 ha>ing a terminal condition by 

42 address is .. 

... , M.D., 'I\ hose 

. , and whose telephone number is 

. I understand that if I ba>e not filled in the 43 

44 physician's name and address, it shall be presumed that I did not 

45 ha>e a terminal condition when I made out this directi>e. 

46 5. This directiYe shall haYe no fore€ or effect fi>e years from the 

47 date filled in abo>e. 

48 6. I understand the full import of this directi>e and I am 

49 emotionally and mentally competent to make this directin. 

50 7. I understand that I may re>oke this directi>e at any time. 

51 Signed 

52 City, County, and State of Residence .................... . 

53 The declarant bas been personally known to me and I belie>c him 

54 or her to be of sound mind. I am not related to the declarant by 

55 blood or marriage, nor would I be entitled to any portion of the 

5G dec:larant 's estate on his decease, nor am I the attending pbysician 

57 of dec1arant or an employee of the attending pbysician or a health 

58 facility in wbicb declarant is a patient, or a patient in the health 

59 care facility in which the declarant is a patient, or any person who 

60 has a claim against any portion of the estate of the declarant upon 

61 his decease. 

62 Witness 

63 'Witness 

64 STATE OF NEW JERSEY 

65 Cot."NTY OF ......... . 

66 Before me, the undersigned authority, on this day personally 

6i appeared . . . . . ... , ............... , nncl ............... , 

68 known to me to be tbe declarant and 'Witnesses wbose names are 

69 subscribed to the foregoing instrument in their respecti>e capac-

70 ities, and, all of these persons being by me duly s~orn, the declarant, 

71 ..... , declared to me and to tbe witnesses in my 

72 presence that the instrument is his Directi>e to Pbysiciam, and 

73 that be had willingly and voluntarily made and executed it ns bis 

7 4 free act and deed for the purposes therein expressed. 
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78 

79 

80 
81 

82 

1 

Declarant 

'TI"itness 

\\itness 

4 

Subscribed and acknowledged before me by- tbe Declarant, 

, and by the witnesses, 

, on this . . . day of 
K otary Public in and for 

, and 

'19 

Count:, 1\ew Jersey 

4. a. A directin: may be re>oked at any time by the declarant, 

2 without regard to his mental state or competency-, by any of the 

3 following methods: 

4 (1) By being canceled, defaced, obliternted, burnt, torn, or 

5 otherwise destroyed by the declarant or by some person in hi8 

6 presence and by his direction; 

7 (2) By a written re\ocation of the declarant expressing bis 

8 intent to revoke, signed and dated by the declarant. The re•oca-

9 tion shall become e:ff ectiH only on communication to an attending 

10 physician by the declarant or by a person acting on behalf of tbe 

11 declarant or by mailing the revocation to an attending physician. 

12 An attending physician or bis designee shall record in the patient's 

13 medical record the time and date when he received notification of 

14 the written revocation and shall enter the word "VOID" on each 

15 page of the copy of the directive in the patient's medical records; 

16 or 

17 (3) By a verbal expression by the declarant of his intent to 

18 re•oke the directiYe. The revocation shall become effectiYe only 

19 on communication to an attending physician by the declarant or by 

20 a person acting on behalf of the declarant. An attending physician 

21 or his designee shall record in the patient's medical record the time, 

22 date, and place of the re.-ocation and the time, date, and place, if 

23 different, of when be recei.-ed notification of the revocation and 

24 shall enter the word "VOID" on each page of the copy of the 

25 directive in the patient's medical records. 

26 b. Except as otherwise provided in this act, there shall be no 

27 criminal or civil liability on the part of any person for failure to act 

28 on a re.-ocation made pursuant to this section unless that person 

29 has actual knowledge of the revocation. 

1 5. A directiYe sha11 be effective for frre years from the date 

2 of its execution unless sooner revoked in a manner prescribed in 

3 section 4 of this act. K othing in this act shall be construed to pre-

4 ~ent a declarant from reexecuting a directive at any time in 

5 accordance with the formalities of section 3 of this act, includins-

6 reexecution subsequent to a diagnosis of a terminal condition. If 
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i tLE- cleclani;.t has E:Xecu:ed more tha:. 011e directin, the fin yecr~ 

S sl;aJ; be detern:i:,ec1 from the date of execution of the last direc:in 

9 known to tbe attending physician. If the declarant become~ 

10 corr.atose or is rendered incapable of communicating witb tL0 

11 attending physician, the directi>e shall remain in effect for the 

12 duration of the comatose condition or until such time 8" thr 

13 declarant 's condition render:; him or her able to communicate with 

14 the attending physician, but in any e'\"ent sha'.1 terminate at th C'nJ 

15 of fln years from the date of execution. 

1 6. !\ o physicia11 or health facility, which, actin~ in accor-

2 dance with thE' requirements of this act, causes the v•ithhold-

3 ing or withdrawal of life-sustaining procedures from a qualified 

4 patient, shall be subject to ch·il liability therefrom unless negligent. 

5 No licensed health professional, acting under the directi011 of 

6 a physician, who participates in the withholding or withdnmal of 

7 life-sustaining procedures in accordance with the provisions of this 

8 act shall be subject to any ch·il liability unless negligent. Ko 

9 physician, or licensed health professional acting under the direc-

10 tion of a physician, who participates in the withholding or witb-

11 drawal of liie-sustaining procedures in accordance with the 

12 provisiom: of this act shall be guilty of any criminal act or of 

13 unprofessional conduct unless negligent. No physician, health care 

14 facility, or health care professional shall be liable either cinlly or 

15 criminally for failure to act pursuant to the declarant 's directi>c 

16 where such physician, health care facility, or health care pro-

17 fessional bad no knowledge of the directin. 

1 7. a. Prior to effectiuC" a withholding or withdrawal of life-

2 sustainin;- procedure:- from a qualified patient pursuant to the 

3 directi>c, the attending physician shall determine that the directin 

4 complies with the form of the directi'\"e set out in section 3 of this 

5 act, and, if the patient is mentally competent, that the directi'\"e and 

6 all steps proposed by the attending physician to be undertaken are 

7 in accord with the existing desires of the qualified patient and are 

8 communicated to the patient. 

9 b. If the declarant was a quali£ed patient at least 14 days prior 

10 to executing or reexecuting the directi'\"e, the directive shall be con-

11 clusinly presumed, unless re'\"oked, to be the directions of the 

12 patient regarding the withholding or withdrawal of lif e-snstaining 

13 procedures. ~o physician, and no health professional acting under 

14 the direction of a pbysician, shall be criminally or civilly liable for 

15 failing to effectuate the directi>e of the quali£ed patient pursuant 

16 to this subsection. A failure by a physician to effectuate the direc-

17 ti'\"e of a qualified patient pursuant to this subsection may con-
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IE stitute unprofessional conduct if the physician refuses to make foe 

19 necessary arrangements or fails to take tbe necessary ster•i' to 

20 effect tbe tramf er of the qualified patient to anothe' physician 

21 who will effectuate the directi>e of the qualined patient. 

22 c. If the declarant becomes a qualiflc.d patient subsequent to 

23 executing the directin', and has not subsequently ree.xecuted the 

24 directin, tbe attending physician may gi>e weight to the dircctiH 

25 as e>idence of tbe patient's directions regarding the withholding 

26 or withdrawal of life-sustaining procedures and may consider otl.;er 

21 factors, such as information from the patient's family or the nature 

28 of the patient's illness, injury, or disease, in determining whether 

29 the totality of circumstances kno"l\-n to the attending physician 

30 justi£ed effectuating tbe directi>e. No physician, and no health 

31 professional acting under the direction of a physician, shall be 

32 criminally or ci>illy liable for failing to effectuate the directive 

33 of the qualifled patient pursuant to this subsection. 

l 8. a. The withholding or withdrawal of life-sustaining proce-

2 dures from a quallfied patient in accordance with the provisim:s 

3 of this act shall not, for any purpose, constitute a suicide. 

4 b. The making of a directh·e pursuant to section 3 of this act 

5 shall not restrict, inhibit, or impair in any manner the sale, pro-

6 curement, or issuance of any policy of life insurance, nor shall it be 

7 deemed to modify the terms of an existing policy of life insurance. 

8 No policy of life insurance shall be legally impaired or in;alidated 

9 in any manner by the mthbolding or withdrawal of life-sustaining 

10 procedures from an insured qualified patient, notwithstanding any 

11 term of the policy to the contrary. 

12 c. N' o physician, hea1th facility, or other health prorider, and no 

13 health care serrice plan, or insurer issuing insurance, may require 

14 any person to execute a directive as a condition for being insured 

15 for, or receinng. health care serrices nor may the execution or 

16 failure to execute a directi•e be considered in any way in establisb-

17 ing the premiumi:: for insurance. 

1 9. A person who purposely conceals, cancels, defaces, obliter-

2 ates, or damag-es tht< directh·e of another without the declar-

3 ant's consent is guilty of a crime of the fourth degree. A person 

4 who falsifies or forges the directiYe of another, or purposely 

5 conceals or mthholds personal 1.-no·1·dedge of a re;ocation as pro-

6 videa in section 4 of this act, 'With the inte::t to cause a withboldir:f' 

1 or withdrawal of life-sustaining procedu".'es contrary to the wishe<:: 

8 of the declarant. ai;a thereby. because of any act, directly rame:-

9 lifo-su<::ta~ni~g procedures to be withheld or withdra\\-n and 

10 death to thereby be hastened, shall be subject to prosecution for 

J1 homicide as pronded under Title 2C of the Xew Jersey Statutes. 
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1 Hi. ::'\ o:L:.; ii. Li~ a.:t shall Le construed to co1Jdo:,e, au fr.: :·iz>:. 

2 0r n1;pr0Ye mere:> kiJJir,t;. or to permit any affirn;a~iw or d•.>·c:-

3 ate act or ornissio:. to end life o~lier tha1; to permit th· rJa:un..: 

4 proce::::: of dyiq; as proYided in this act. 

1 11. ~othi1Jg iJ, this act shall impair or su11ersecJ.:. a;_:. h·~~: 

2 rif;Lt or legal re:::pomiLility whidi any perso;j n10.:· lrnYe tu efft·C: 

3 the withliokliiig or withdrawal of life-sus~ainiiig proe1:..=Lir.:~ in 

4 any lawiul manner. In this respect the proYisions of this act are 

5 cumula tfre. 

1 12. This act shall take effect immediately. 

STATEME~T 

This bill allows an adult to execute a directiYe proYiding that 

life-sustaining procedures should be withheld or withdra'"TJ if 

that person becomes terminally ill and the procedures would sen·e 

only to prolong the moment of death. 'l'he directin would genH­

ally be eff ectin for fin years from the date of execution unless 

sooner revoked. This act would relieve physicians, licensed health 

professionals acting under the direction of a physician, and health 

facilities from civil liability, and would relieve physicians and 

licensed health professionals acting under the direction of a 

physician from criminal prosecution or charges of unprofessional 

conduct for withholding or withdrawing life-sustaining procedures 

in accordance with the provisions of the act. 

The bill would pwdde that a "ithholding or withdrawal of 

life-sustaining procedures shall not constitute a suicide or impair 

or im·alid.ate life insurance, and the act would specify that the 

making of a directin shall not restrict, inhibit, or impair the 

sale, procurement, or issuance of life insurance or modify existing 

life insurance. The act would pronde that health insurance 

carriers could not require execution of a directive as a condition 

for being insured for, or receiving, health care services. 

'Ibe bill would make it a crime to purposely conceal, cancel, 

def ace, obliterate, or damage the directive of another without the 

declarant's consent. Any person, not justified or excused by law, 

who falsifies or forges the directive of another or purposely con­

ceals or withholds personal kno-wledge of a prescribed revocation 

with the intent to cause a withholding or withdrawal of life-sustain­

ing procedures contrary to the wishes of the declarant and thereby 

causes life-sustaining procedures to be withheld or withdrami, and 

death to thereby be hastened, would be subject to prosecution for 

criminal homicide. 





SENATOR .:1.JHN A. LYNCH (Chairman): Good morning. As far as 

the order today is concerned, we have three bills on the agenda dealing 

with the Death With Dignity Act, the Right to Die Act, or the t-..atural 

Death Act, depending on which one you are referring to. We will start 

off the hearing with opening statements by Senator Russo, who has 

S-935; Senator Feldman will follow with S-2387; and, Senator Hurley on 

S-875. 

Senator Feldman has indicated that he has to go to an 

Education Committee meeting. Senator Russo, would you like to say 

something first? 

SENATOR RUSSO: I wouldn't dare not afford the courtesy to 

Senator Feldman. I would pay a high price for it if I didn't, Mr. 

Chairman. Because of that, I will have to defer. 

SENATOR LYNCH: Good morning, Senator Feldman. 

SENATOR MATTHEW rELl»4AN: Good morning. Thank you, Mr. Chairman, and 

thank you, Senator Russo, for your kindness. 

·At the outset, Mr. Chairman, I wish to compliment the aide to 

the Senate Judiciary Committee, John J. Tumulty, and his staff, for 

what I know to be a very worthy comparison of the three bills before 

us. It is something that those in the audience -- witnesses to come -­

should read and digest. So, Mr. Tumulty, you have done a favorable 

job, even though the report somehow tilts toward my bill. It is 

honest; it is direct; and, it is forthright. 

The right to die with dignity is now law in 22 states of our 

nation. We have the Conroy decision by our own Supreme Court. Of 

course, these bills were in prior to the Supreme Court decision. My 

colleagues and I believe in the same principle -- death with dignity 

but, the bills are slightly different on how to accomplish it. 

The purpose of my bill, S-2387, is to establish a procedure 

whereby a person 18 years of age or older could execute an oral or 

written declaration providing that life-sustaining procedures should be 

withheld or withdrawn if that person is diagnosed and certified as 

suffering from a terminal illness, and the procedures would serve only 

to prolong the dying process. 



This bill would relieve physicians, licensed health 

professionals acting under the direction of a physician, and health 

facilities from civil or criminal liability if life-sustaining medical 

procedures were withheld or withdrawn. The bill pro\ides that a 

withholding or a withdrawal of life-sustaining procedures shall not 

constitute a suicide or impair or invalidate life insurance policies, 

and the bill specifies that the making of an oral or written 

declaration shall not restrict, inhibit, or impair the sale, 

procurement, or issuance of life insurance policies, nor modify 

existing life insurance policies. 

The bill also says that any declaration made by a woman will 

not be valid if she is pregnant at the time she becomes terminally 

ill. My colleagues, this act shall not be construed to condone, 

authorize, or approve mercy killings, nor to permit any deliberate act 

or omission to end a life, other than to permit the natural process of 

dying. 

Something has come to my attention through a former nurse by 

the name of Janet Kelly of Westwood. She went to Rutgers Law School, 

after graduating from nursing, and was very concerned about her 

experiences as a nurse, where patient after patient, afflicted with a 

terminal disease, would say, "Why are you keeping me alive? Why are 

you feeding me? I can't be cured." Ms. Kelly listened to these 

lamentations, to the pleadings of the families, and yes, to spiritual 

advisers. Ms. Kelly's last act at law school was to get together with 

a number of Rutgers Law School seniors. This bill is the fruition of 

their labors. 

There should be justice for the dying. I received a call, 

Mr. Chairman that I would like to bring to your attention from 

Dr. Luka of the Board of Medical Examiners of New Jersey. Dr. Luka 

advised me that the Board of Medical Examiners has not taken a vote as 

yet. The vote will be taken next week. However, he told me that I 

could relay to the Judiciary Committee, and to its Chairman, Senator 

Lynch, that the Board of Medical Examiners look with fa\or upon 

S-2387. They feel the bi 11 is comprehensive and takes in many of the 

problems that the Medical Society would have with a bill such as this. 

I know you expect to have a long day today--
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SENA TOR LYNCH: (interrupting~, 

sure we are not going to complete this hearing today, we will await the 

report from the Board of Medical Examiners. 

SENATOR FTLDMA.r\: Fine, that will be forthcoming. I kno1" 

this is going to be a decision by this Committee that will make history 

in New Jersey, supplementing the Supreme Court decision. 

are going to view it with a great deal of sensitivity. 

I know you 

For the record, I am a religious person. I believe very 

firmly in the Creator of mankind: I believe very firmly and strongly in 

God. I do not attempt to play God, but I feel there are people who--

Why should we prolong the lives of persons when their brains are no 

longer functioning, and only by some mechanical processes are we 

keeping them alive. Death is natural. It is the finality of life. 

Those whom we can cure, yes, by all means cure them with medication. 

But, let's not prolong life where people will only vegetate and become 

a source of great sorrow to their families, as well as to those who are 

serving them in the medical fraternities. 

Thank you very much for listening, and for your courtesy. If 

you need me to answer any questions, you may summon me from the 

Education Committee meeting where we have some heavy bills today. 

Thank you. 

SENATOR LYNCH: Senator DiFrancesco has a long list of 

questions he would like to ask you later. Are there any questions from 

the other members of the Committee~ 

SENATOR RUSSO: I will defer my questions perhaps to a later 

hearing. 

SENA TOR LYNCH: Senator Feld>nan, Senator Russo may wish to 

recall you at a later date. 

SENATOR FELCtlAN: Fine. Thank you. 

SENATOR LYNCH: Senator Russo? 

SENATOR RUSSO: Thank you, Mr. Chairman. I will be brief 

because I think that Senator Feldman states the issue well. I think 

probably there is very little disagreement between his position and 

mine, if I understood him correctly. 
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First of all, let me make it clear regarding Senate Bill 935, 

sponsored by myself, that it is my intention to amend that bill, unless 

I hear any reasons why it shouldn't be done, because the bill is just a 

starting point. Frankly, I think the bill goes too far. I also feel 

that the Supreme Court decision in the Conroy case goes too far. I 

would propose that the bill be amended so that it applies only when 

in my words -- there is irreversible brain damage, and, as Senator 

Feldman just indicated, in his words, "when the brain is no longer 

functioning." In that regard we disagree. But, it should be made 

clear that none of the bills before us at the present moment read that 

way. The bill, as originally drafted by me at its starting point, 

and I think Senator Feldman's bill, as well as the Conroy decision, 

in my judgment, actually border on euthanasia. Each of these bills, as 

originally drafted, talks about the determination of life support 

facilities, but without the requirement of irreversible brain damage. 

There is a very strong humane argument that can be made for 

keeping the bills the way they are. Imagine, if you will, a person 

with an illness which everyone medically agrees is terminal. The 

patient is not brain dead, but is being kept alive by life support 

systems including, as I understand it, intervenous feedings, and things 

of that sort. The bills, as originally drafted, and the Conroy 

decision, would allow determination of those life support systems upon 

certification that the illness is terminal and that there is no hope of 

recovery. 

I can imagine, for example, being in that situation myself -­

God forbid -- and certainly I can tell you now that if I had the 

choice, I wou 1 d not want to be kept al he. I can probably imagine a 

similar situation where I would not want members of my family kept 

alive. However, I am just not sure that I ought to have that power, or 

that anyone else ought to have that power where, in fact, a person is 

still alive, but the illness is hopeless and terminal. I don't want to 

get involved with esoteric things such as miracles medical, 

religious, or otherwise. I don't think we can discuss legislation on 

that basis, but I just don't know if legislatively we ought to be able 

to say that there is no hope of reco\ery, the illness is terminal, and 
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we should terminate life support s;sterns so as not to drag it on and 

cause tremendous emotional and financial burdens. J recog'.lize those 

emotional and financial burdens. It is difficult. I think most 

people, if they were asked if they wanted to be kept alive under those 

circumstances, would say "no." J recognize that. I am not talking 

about doing something that a patient wouldn't want done. I am assuming 

that the patient would want it done. I just think it gets too close to 

a dangerous precedent, where without irreversible brain damage, or 

whatever, we in government have the right to say on behalf of someone 

else, or even on behalf of ourselves, that we want to terminate life. 

Then, I think, we would be treading in dangerous waters, because the 

next argument will be, what happens, for example, when someone is born 

hopelessly afflicted with, say, a mental illness, or what have you? It 

is a short step to go that step further. 

So, I think we need a bill in order to establish a la1-1. I 

think legislatively this has to be responded to. 1 think, though, as 

Senator Feldman said, when the brain is no longer functioning or, in my 

case, where there is irreversible brain damage -- as I would suggest my 

bill read -- that we could at least take a step so that the hospitals 

and doctors will know what the procedure is and that legally they may 

terminate keeping a person artificially alive, even though he is dead. 

That I can accept. I have difficulty, though, with the Conroy decision 

and the bills as originally drafted which basically, in each case, do 

not provide that provision. I suspect most people would favor the 

bills as originally drafted if they were to apply to their own case or 

their own families. I acknowledge that, but I just don't feel that 

legislatively we can go to that extent, or go that far, because if it 

isn't euthanasia, I think we are coming very close to it. 

Perhaps to set the initial tone of the discussion, Mr. 

Chairman, I think we all agree we need a death with dignity law in this 

State. I see no quarrel with that. We need something. I think the 

question, though, is, do we go too far when we terminate life support 

facilities when the person's brain is still functioning and still 

alive, even though terminal? It is a tough, tough decision. I am not 

comfortable when answering this in the affirmative. I pref er to answer 
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it in the negati\e and only apply this bill where there has been 

irreversible brain damage. Perhaps an argument could be made for 

irreversible circulatory damage where the person could ne\ er function 

with it. I would not want to terminate ordinary life support 

procedures just because a person had a terminal illness, or at least 

had what the medical profession said at the time was a terminal 

illness, with no hope of recovery. 

Thank you, Mr. Chairman. 

SENATOR LYNCH: Thank you, Senator Russo. Our next speaker 

will be Senator James Hurley, sponsor of S-875, which has been 

rereferenced to this Committee through the exercise of sound discretion 

by our Senate President. We wish he would use that same discretion in 

rereferencing some of the other bills which are pending before this 

Committee. Senator Hurley? 

SENATOR JAMES R. tlJRLEY: Senator Lynch and members of the Senate 

Judiciary Committee: I want to thank you for allowing me to appear 

here. I particularly want to thank the Senate President for moving my 

bill from where it was to where it is. 

My interest in this subject goes back eight or nine years to 

the Karen Ann Quinlan case. This bill, as a matter of fact in its 

exact form, has been before the Legislature for all those years. 

During those intervening years, there has been very little interest in 

having this bill heard. I requested it over and over again and, as you 

know, it is only because of the interest that has been peaked by the 

Supreme Court decision, and 1 think by the changes in medical science, 

and the discussion that has been ob\ ious in the press, that we have 

arrived at this hearing. I commend this Committee for coming to grips 

with this issue. 

When the Karen Ann Quinlan matter was before the court eight 

or nine years ago, Legislative Services took ideas from several states 

in the nation which then had right-to-die or natural-death acts' or 

whatever you want to term them. We took what we thought at the time 

was the best of those bills, or the best from those bills. I want to 

tell you too that it is fascinating to observe legislation as it lives 

through these various years, as courts speak to issues, and as other 

states address issues. 

6 



At the time I put this bill in, the attention this 

legislation received was not popular at all. As a matter of fact, to 

the contrary, it was controversial legislation and was not about to be 

heard by members of this Committee or any other committee. I am not 

going to take a lot of time describing my bill. It calls for a written 

directive that is witnessed by two people when it is executed. It 

requires two physicians, one of whom may be the attending physician to 

the patient. It is valid for a five-year period, and it can be 

renewed. The directive imposes a 14-day waiting period after 

certification of terminal illness before it can be executed. It can be 

revoked by being physically destroyed or by a written or verbal 

statement. It differs from the other two bills before you because, 

as in four other states, it requires physicians to determine the 

validity of the declaration. The other two bills do not require a 

physician to do that. I happen to think that is an important point. 

It provides for an exemption from liability, as the other bills do. It 

provides for criminal penalties up to the fourth degree, penalties up 

to 18 months and/or a $1,500 fine for destroying or forging the 

document. It is not valid if the declarant is pregnant. On the advice 

of learned legal counsel, it satisfies or responds to all of the tests 

of the Conroy case of the Supreme Court, but I hasten to say that I 

agree wholeheartedly with the comments of Senator Russo. I think we 

ought to move in the direction he led us in his testimony. 

Very frankly, we are long past the time in New Jersey 

particularly because of the acthity of the Supreme Court -- when we 

ought to speak to this issue legislathely. I commend you for your 

willingness to tackle this, and I certainly believe it ought to be a 

bipartisan bill that addresses it. I am going to leave the disposition 

of this matter to this Committee. I am neither an attorney nor a 

physician; however, I do have a long and active interest in it. I 

wanted very much to come here today to give you my thoughts on why I 

sponsored this bill so many years ago. 

Thank you, Mr. Chairman. 

SENATOR LYNCH: Are there any questions from the members of 

the Committee? Senator Russo? 
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SENA TOR RUSSO: Jim, I think I am clear on this issue, but 

I just want to make sure how you fee 1. I gather from your statement 

that you agree with the comment I made that it should only apply where, 

in fact, the person is brain dead. 

SENATOR HURLEY: That's right, yes. 

SENATOR RUSSO: Because you see, all of our bills, as 

drafted by Legislative Services, went further than that. They actually 

went as far as the Conroy decision, and I gather from your comments 

that you and I agree that goes a little too far. 

SENA TOR HURLEY: That is the reason I wanted to make that 

clear here. Even though it has been examined against the Conroy case, 

it satisfies all of those tasks. But, I want to go on record as 

stating that I agree with your comments that our legislation goes 

beyond the brain dead category, and that final legislation ought to 

address what you spoke to. 

SENATOR RUSSO: Fine. Thank you, Jim. 

SENA TOR LYNCH: Thank you. Jim, are you and Senator Russo 

going to collaborate on preparing an amended version of your two bills 

for submission to this Committee before we complete our hearings? 

SENA TOR HURLEY: Mr. Chairman, I would be happy to 

collaborate with Senator Russo at any time. As I stated ear lier, I 

would like to see this as a bipartisan measure which comes out of this 

Committee. I am certainly disposed to leave whatever happens to the 

bill in the hands of this Committee. I commend you for bringing it to 

_the public's attention by having these hearings. I have no pride of 

authorship in the final product of this Committee; I simply want to 

have my feelings and thoughts known on this subject. For that I thank 

you. 

SENA TOR RUSSO: The problem with that is, there are now two 

bills pending which we are here to discuss today. There are many 

people here who have analyzed these two bills and are prepared to 

testify as to the substance of the bills contained in the legislation 

before us. However, since it is such a topical subject, I'm sure most 

of the speakers are going to talk about it generally, as well as give a 

specific analysis. The issue is certainly not moot. 

SENATOR LYNCHi Thank you very much, Senator Hurley. 
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SENATOR HURLEY: Thank you. 

SENA TOR RUSSO: Mr. Chairman, I think that probably applies 

to all three bills, as indicated by Senator f eldman' s comment, "once 

the brain is no longer functioning." I suspect we three are all in 

agreement on that particular "amendment" -- we' 11 call it at least 

at this point. I think Senator Feldman would probably agree. 

SENATOR LYNCH: The next speaker today will be Commissioner 

Joseph Rodriguez, from the Department of the Public Advocate. Good 

morning, Commissioner. Thank you for waiting: I apologize for the 

delay. You know all of the members of the Committee who are here. 

Some of them have stepped out to other meetings, etc., so why don't you 

go ahead with your testimony. 

CCM4ISSIONER JOSEPH H. RODRIGUEZ: Good morning, Senators. I would 

like to thank Senator Lynch and the rest of the members of the Senate 

Judiciary Committee for allowing me to address you today on the subject 

of living will legislation and the broader aspects of death and dying 

raised by the Supreme Court's recent decision in the case of Claire 

Conroy. 

My Department -- the Department of the Public Advocate -- was 

a party in that case, having intervened several days after the trial 

court decision was announced. I personally argued the case before both 

the Appellate Division and the Supreme Court. I believe that the 

Conroy ruling is not only an important decision of national 

significance, but also, if understood, a compassionate one that will 

help patients and their families better come to terms with the agony of 

death and dying. 

Let me note that the Department of the Public Advocate 

favors living will legislation, and that we have testified several 

times in the past before the Legislature in support of this concept. 

Senators Feldman, Dumont, Hurley, and Russo are to be commended for 

their efforts. For reasons that I will go into in a minute, I think 

that whatever legislation is eventually passed on the subject should be 

as comprehensive as possible and the best features of these bills and 

others should be incorporated into a composite bill. 
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I also belie\e, again for reasons I will explain, that Conro; 

lays the foundation for broad legislation that deals not only with the 

subject of living wills, but also surrogate decision-making on behalf 

of incompetent patients and a host of related topics, including various 

procedures that should apply in hospitals, nursing homes, hospices, and 

State institutions for the handicapped. I think these issues should be 

considered together by a joint Legislative Branch/Executive Branch 

commission, and a unified legislative package developed. I believe a 

piecemeal approach should be avoided. 

I am troubled that the public might misconstrue the Conroy 

case. It is inaccurate to categorize it as a right-to-die decision. 

What the court held was that, as a general rule, patients have a right 

to determine the course of their treatment, and in so doing, can refuse 

or discontinue treatment. 

treatment if they wish. 

Converse I y, patients are free to continue 

More properly, Conroy involves the right of 

patients to make treatment decisions and control what will be done to 

their bodies, stating, "even if that decision appears to be against the 

values of the medical pro fess ion." 

Perhaps the most significant aspect of Conroy is the 

rejection of such treatment labels as "ordinary" versus 

"extraordinary," "artificial" versus "natural," or "passive" versus 

"active." The court noted that such terms confuse the issue and stand 

in the way of clear analysis. Instead, the court ruled that the 

patient's right of self-determination extends to any form of care or 

treatment, including feeding. The key element in decision-making is 

the opinion of the patient and not the nature of the treatment itself. 

The Supreme Court in Conroy extended this right of 

self-determination in a carefully limited way to incompetent patients. 

Surrogate decision-makers may refuse treatment when the wishes of the 

patient are known, life expectancy is short, and appropriate procedures 

have been followed. Where the wishes are not known with precision, 

several rigorous tests must be met which involve the patient's medical 

condition. Repeatedly, the court emphasized that where the evidence is 

equivocal, it is best to err in favor of preserving life. 
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The court encouraged the use of written directives prepared 

by patients while competent, and expressly invited the Legislature to 

adopt living will or other suitable legislation that would help 

patients record thei~ views on the subject. I would like to point out 

that if a person believes, for religious or ethical reasons, that 

treatment should never be discontinued as long as a glimmer of life 

remains, a written directive coupled with his right of 

self-determination would normally guarantee continued treatment. 

The Conroy court also established a procedure for surrogate 

decision-making on behalf of elderly nursing home residents that 

involves family, health care providers, the courts, and, importantly, 

the Ombudsman for the Institutionalized Elderly. But because the 

Ombudsman's jurisdiction is restricted to nursing home residents age 60 

or older, the Conroy court, by necessity, limited this procedure to 

that population. Again, the court explicitly invited the Legislature 

to develop procedures governing other situations such as those 

involving younger nursing home residents, patients in hospices, 

institutions for the developmentally disabled, and hospitals that lack 

ethics committees. As I read Conroy, the Legislature is even free to 

modify the procedure regarding elderly nursing home residents, provided 

their safety is assured. 

One aspect of Conroy must be mentioned. I am comforted that 

the court embraced the Public Advocate's request to clearly distinguish 

severely handicapped persons from the dying. The court expressly 

declined to authorize decision-making based on assessments of quality 

of life or social utility. To do so would, according to the court, 

"create an intolerable risk for socially isolated and defenseless 

people suffering from physical or mental handicaps." 

The court noted the unique difficulties posed by the 

innumerable variations on Conroy which they did not address, like the 

case of a severely impaired newborn, a mentally alert quadriplegic who 

has given up on life, or an adult suffering from a painful and 

debilitating illness. But the court declined to rule on such cases, 

again pointing out that the Legislature is better equipped to frame a 

comprehensive plan to resolve these difficulties. 
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Where are we in the aftermath of Conroy? The hardest 

question posed by the death and dying debate has been answered -- all 

forms of care and treatment can be refused under appropriate 

circumstances. We now have a workable framework in which to analyze 

treatment decisions, and a rudimentary procedure to permit 

decision-making on behalf of elderly incompetent persons has been 

established. What we need now is comprehensive legislation that brings 

all of these pieces together and sets forth the procedures necessary to 

implement them. Beyond this, I personally think we must begin to help 

people with terminal illnesses spend their final days at home, in a 

hospice, or in another comforting place, instead of in the sterile and 

laboratory-like world of a hospital. 

Notwithstanding my reservations about a piecemeal legislative 

approach, I would like to give several examples of the issues this 

Committee should examine if it proceeds with living will legislation: 

All three bills bar relatives and other persons who stand to 

inherit property from the patient from being witnesses. This 

prohibition should be extended to include persons financially 

responsible for the patient's care, nursing home staff, and other 

facility operators. Senate Bill 2387 requires that in nursing home 

settings, one witness should be the Division on Aging. In keeping with 

the Conroy opinion, we believe it would be more appropriate for the 

Ombudsman to be given the authority in that case, but that concept is 

an excellent idea. 

All three permit the verbal revocation of living wills 

without regard to the patient's mental state. I ani afraid this might 

be unworkable in practice. How is a doctor to regard the declaration 

of a semiconscious patient to "help me" or "save me"? 

None of the bills require medical certification that the 

person is incompetent before the living will can be activated. This is 

necessary and further safeguards might be in order for nursing home 

patients and residents of State-operated institutions. 

All three qualify or limit what treatment can be withdrawn by 

using terminology that has not been made legally obsolete by Conroy. 

None of the bills give mature minors or their parents a say 

in how they will be treated. 
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I could go on, but I think these examples illustrate tne 

point that living will legislation involves a host of complex iss~c:s 

which must be studied carefully. There are close to 10 different bills 

before various committees of the Legislature, and each has its own set 

of pluses and minuses. At the very least they should be examined 

together and a composite bill developed. 

One final note: The Supreme Court in Conroy observed that 

the death and dying issue involves an interplay of many disciplines and 

that "no one person or profession has all of the answers." It is 

necessary to collect data from a variety of fields and synthesize it 

into comprehensive legislation which reflects the social values at 

stake in ways applicable to a variety of cases. 

I am hopeful that we in New Jersey can build upon the Conroy 

decision to show the rest of the nation how to realistically, and yet 

compassionately, approach the consequences of aging and rapidly 

developing medical technology. We should not rush ahead and enact 

legislation in a piecemeal fashion and miss the great opportunity that 

Conroy presents. For this reason, I believe a Commission on Death and 

Dying comprised of some of New Jersey's most knowledgeable citizens, 

directed to examine the broad implications of Conroy and to recommend a 

complete legislative package, will best serve the needs of our State. 

I think in that way we can give real meaning to what we mean 

by way of the policy of the State to the dignity of life and what that 

dignity and that life deserve at the moment of death. 

Thank you for your attention. I will be happy to answer any 

questions you may have. 

SENATOR LYNCH: Commissioner, I'm sorry. You referred to 

Senator Dumont's bill and, unfortunately, we do not have that before 

us. However, your report does not do an analysis of each speci fie 

bill. Do you have the number of Senator Dumont's bill by chance? 

COMMISSIONER RODRIGUEZ: Yes. Senator Dumont as I read 

the proposed bill -- is the cosponsor with Senator Feldman. 

SENA TOR LYNCH: Oh, right; I'm sorry. I thought you had him 

as a prime sponsor of one of the bills. Do I take it, Commissioner, 

since you start out with the premise that Conroy is not a right-to-die 
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decision, and that the basic ruling is that patients ha\ e a right to 

determine the course of their treatment-- I take it that yo;J would 

disagree with the attempts here to limit the scope of this bill to 

those situations dealing with the brain dead only. 

COMMISSIONER RODRIGUEZ: I am slightly confused, Senator, 

with the words we use stating that there should be a unified framework 

of reference. If we look at the Quinlan case -- and we have been 

Ii ving with that case now for some seven or eight years brain 

function is divided into, let's say, three separate categories. The 

main category is the intellectual component. When you remove the · 

intellectual component, you are left with brain stem function. Karen 

Quinlan is functioning with brain stem function. Let's say that any 

time you delve into another discipline's words, you have trouble. I am 

aware of that as you de he into medical profession terminology. But 

let's say for the purpose of understanding that the intellectual 

component is missing in Karen Quinlan, and what survives is the brain 

stem. The brain stem gives rise to the involuntary action. Quinlan, 

at that level, said that certain decisions could be made with respect 

to removing treatment -- a respirator. They did not address feeding. 

So, treatment decisions were made in Quinlan with brain stem function. 

The other category is brain death. Now, once the brain stem 

does not function either, you ha\ e brain death, which we know today. 

It is from that patient that the transplants are taking place, because 

there is brain death, there is no brain stem, and there is no 

intellectual component. I would assume when we refer to brain death 

here that we are saying what the patient has is brain stem activity, in 

that there is a possibility of living without a respirator, but no 

intellectual component. 

The area where we have to be very careful is where there is 

brain stem activ~ty. Rigorous guidelines should be set as a matter of 

policy to determine when those decisions can be made on that patient. 

If there is the intellectual component, that patient today has the 

right to make treatment choices. We know that under the concepts of 

informed consent. So, we have to determine the level of brain activity 

at which we say the threshold has been passed, which will then dictate 

when surrogates can make decisions for the patient. 
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Conroy tells us that the individual has the right to dictate 

the course of treatment, but not the right to die, because he is not 

dying. Conroy says you can surrender to a disease. It does not say 

you can take your life. Now, if we understand that, we know that we 

are talking about the right to make decisions that are treatment 

decisions, and not the right to life and death decisions. 

That is why I think it will take a comprehensive analysis of 

the levels we are discussing so the Legislature, as a matter of policy, 

can say what this dignity of life means at the moment of death, and 

where the definitions are for the thresholds. 

SENATOR LYNCH: Senator Russo? 

SENA TOR RUSSO: Thank you, Mr. Chairman. Commissioner, do 

you agree with the concept that we should allow people to surrender to 

a disease by choice? 

COMMISSIONER RODRIGUEZ: Yes, because that has been the rule 

of New Jersey since we adopted informed consent. A competent person 

can surrender to a disease. Today in New Jersey, if a person has 

gangrene of the foot and has informed consent, the doctor can say, 

"Without an amputation of that foot, you are going to die," and the 

patient has a right to say, "Well, let rr.e die," as long as he has 

informed consent. So, that right has been with us now for quite some 

time. 

SENA TOR RUSSO: I gather he would have the same right to 

refuse penicillin in the case of an infection. 

COMMISSIONER RODRIGUEZ: Yes. A competent person with 

informed consent would have that right. 

SENA TOR RUSSO: Okay. Assume for the moment -- and I am not 

quarreling at all with that that a person has the right to, in 

effect, say, "I want to die, and the quickest way to do it is to catch 

pneumonia and not let them give me penicillin or whatever cures 

pneumonia." Would you then extend that concept to a person who is not 

able to make that decision for himself, providing a relative or 

guardian is willing to make the decision for him? 

COMMISSIONER RODRIGUEZ: No. See, I want to be very careful 

about the surrogate decision-making. The Conroy opinion says that the 
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individual has that right today with informed consent. They 

specifically say it is not a right-to-die case. A prisoner in ~ew 

Jersey cannot starve to death. A person who is carrying a child cannot 

refuse a transfusion if that transfusion will terminate the life of 

that child. 

You can make decisions, but you cannot, even with your 

informed consent, offend the medical profession, in the sense that you 

can't go into a hospital and say, "I don't want the transfusion." You 

have the right to say that, but you don't have the right to say that if 

you say, "I want surgery, but I don't want a transfusion." You can't 

handcuff the medical profession to just go halfway. 

Conroy says, "If you know the person's intention, his 

individual intention, and he is close to the moment of death, let that 

intention rule." The problem is that when you ha-. e a surrogate 

decision-maker, the surrogate decision-maker has to look back to see if 

he can find out what this person would have wanted, and the degrees of 

proof are laid out in the opinion. Barring that, the court says, "If 

equivocal, you suffer on the side of life. You continue life." So, 

where the court is asking for legislative oversight, it is not really 

saying that that surrogate can terminate life, because it took from 

that package the terribly deformed newborn. It took from that package 

the quadriplegic who wants to ghe up on life. See, he is not dying. 

He can't say, "Give me the lethal injection." He can't say to a third 

party, "Stop feeding me," because he has not reached the threshold of 

dying, so he doesn't have the right to die. That is why I say it is 

not a right-to-die opinion. 

I think we have to carefully set the guidelines for when we 

determine a person is competent or incompetent for this decision. Some 

of'these bills allow the revocation orally, but there is missing that 

step of being very careful to determine the competency level of the 

patient, because Conroy's opinion says that even though a guardian has 

been appointed for the purpose of managing affairs, that is not to 

say-- We still have to look to see if this patient is sufficiently 

competent to make his own judgment. So, they keep drawing attention to 

the individual right, lea\ing open that one category for 

decision-makers where it becomes so burdensome. 
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Where can it be burdensome? What do we do with the child who 

goes into the hospital and says to the parent, or the doctor: "Mom'.T1), 

I'm afraid to die," and says no more? Under Conroy, a strict reading, 

all must be done to preserve that life no matter what means or methods, 

because if you can take that to be the knowledgeable will of the 

patient, you can't terminate life. So, it depends on how you read it. 

But, it touches on so many sensitive and emotional areas that it calls 

for a deep analysis, because it is not just a will making. This is a 

good first step, and we are for it if properly composed. But there is 

so much more in that opinion that has to be addressed, and should be 

addressed by a compassionate society. That is basically what we are 

saying. The issues are not simply about will making; they are death 

and dying issues. 

SENATOR RUSSO: Well, you know, one of the difficulties--

For example, you said -- and I gather that you accept the Conroy 

decision and rationale -- where the patient has reached the threshold 

of dying, as you put it. I think, though, that clearly we are going to 

agree, without any question, that you do not cross some point where a 

green light goes up instead of a red one saying we have now reached 

that threshold. That threshold is probably going to be one of the most 

debated and difficult things to determine that one can imagine, isn't 

it? 

COMMISSIONER RODRIGUEZ: Well, I think once you introduce the 

definition of terminal-- See, terminal is used in this opinion. Let's 

take for instance a very young person who suffers horrible injuries in 

an accident. He is otherwise healthy. When he goes into the hospital, 

all must be done to pre sen e that life, no matter how painful the 

administration of medication. When you say "terminal," something new 

has occurred. What has occurred is a dying process, not a variety of 

illnesses that you say eventually he will die from, but he is dying. 

Now, if he is dying, we then have to understand what is occurring to 

the body. Is it possible -- and this is one of the issues which was 

raised in the Conroy argument -- to stop feeding a patient who is 

dying? We argued the distinction between basic care and treatment. A 

compassionate society can never stop loving a person and must give him 
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the basic care that he deserves. What is feeding? Is it treatment, or 

is it basic care? The court has indicated it is part of treatment in 

the category that they obliterated. If a person is dying and his 

kidneys are shutting down, if you continue to try to hydrate that body, 

you will drown it. That feeding becomes a burdensome intervention, and 

it should never be called for simply to be humane. 

So, what we ask is -- and several bil ~s refer to feeding 

what is occurring to the body? What treatment is indicated? What is 

the will of the patient? Yes, it may be difficult, but I think if we 

are going to address it-- See, it is addressed now in the opinion and 

people will be working within the four corners of the Conroy opinion. 

If it needs polish to demonstrate the policy judgment of this 

Legislature and this State, I think a commission should look at' the 

full picture as we perhaps address living will legislation. Perhaps we 

should polish durable power legislation. More importantly, we should 

be sure that we put protective guidelines into place for people we do 

not want to put on a slippery slope. The court did say in Conroy that 

handicapped persons, no matter how serious their disability, are not 

dying, and you cannot touch them under this opinion if you try. The 

issue is, close to the moment of death. Incidentally, Senator, in that 

opinion, they indicated that regarding treatment conditions in nursing 

homes, the time frame in which death would occur should be projected to 

within one year. Now, that may be difficult to determine, but they 

want to make sure that these are dying decisions that are being made. 

SENA TOR RUSSO: Well, you know, the interesting problem, and 

one that I have a great deal of difficulty with, is the analogy to your 

arguments on the capital punishment bill. I find myself now in a 

reversal of roles with you. You argued at that time -- as I recall -­

that one of the dangers of capital punishment was the possibility that 

we might execute someone who was not really guilty. So, we tried to 

meet that by making the bill so strong that it would not be likely to 

happen. We are in the same situation now. I think you will agree with 

me that there have been instances where a person who came within the 

definition of Conroy as being hopelessly terminally ill, who could 

never recover, did, in fact, reco' er. How, why, we don't know. The 
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religious say these are miracles; medical science says there is an 

explanation. But, it has happened. 

I find myself now with the same concern you had on another 

issue. Might we not be terminating the life of someone who might 

otherwise not have died, even though this would be extreme, unless, of 

course, we have irreversible brain damage? Now, with that, I will not 

accept the argument that anyone has ever recovered. At least I have 

never even seen an allocation made that anyone with irreversible brain 

damage -- anyone brain dead -- ever recovered from it. That is why I 

can be comfortable with having a death with dignity law when you have 

brain death. But, short of that, under the situations in Conroy, I am 

awfully concerned that we might be taking a step that our society has 

never taken. The surrender to a disease argument has got me terribly 

perplexed because what do you do in a situation where a competent 

person says, "I don't want pen~cillin for my pneumonia." Then he says 

to his guardians, or whomever, or anyone else who will listen, "Look, 

if I lose consciousness, I don't want penicillin for this." We know 

what his wishes are, and he now becomes terminally ill with pneumonia. 

Aren't we in a situation then, under those circumstances, under the 

legislation we are talking about, or Conroy, where we can hold back 

penicillin from him, because he has made his intentions clear? Or, am 

I missing something? That may well be. 

COMMISSIONER RODRIGUEZ: Senator, what we then have to 

determine-- See, let's ·understand that under informed consent, the 

patient has that right today. Will you take away that right because he 

becomes unconscious, if he clearly tells you that he still wants that 

right after he is unconscious? 

That is a very different issue. I don't think that right 

will be taken away from him in either Conroy or Quinlan, because he is 

exercising the treatment decision. When I say surrendering to a 

disease, I say that almost as a word of art for this reason: If you 

accept that I talk about surrendering to a disease, you have immunized 

my clients. My clients are the mentally retarded in institutions. 

They are not dying. The severely handicapped in Totowa are not dying. 

They have serious disabilities which are going to accompany them to the 
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grave. They do not yet have the medical judgment that we should have 

before we use the word "terminal" as a diagnosis. 

Now, terminal is a specific body function, or body inability, 

that is leading them to the grave. Therefore, all of the handicapped 

and mentally retarded are preserved. The elderly in nursing homes are 

preserved, unless someone says they are dying. Now, I want to know 

what that dying means. If treatment decisions are made for the dying, 

a competent has a right to say, "l don't want," or "l want." If he now 

becomes incompetent-- If he had the right while competent and could 

clearly demonstrate that that was what he meant, almost with the same 

informed consent in the process of dying, then it should be honored. 

You don't want to take someone's life who doesn't want to die. I 

always say, "We shouldn't take anyone's life who doesn't want to die." 

That is consistent with our argument on capital punishment, because 

society is taking it, and it is a healthy person. So, it is not part 

of this. 

Now you are looking at that dying person. He can make 

treatment decisions because he has that right. He is not incompetent; 

he is unconscious. You can make judgments if he doesn't want 

treatment, yielding to the disease. As the kidneys shut down, you give 

no further water. He no longer needs whatever medication because the 

body is rejecting it. The body is almost telling you, in an unstated 

way, that it doesn't need the treatment. These are things that happen 

to terminal patients. Yet, we are using these as laymen and lawyers. 

_Probably if there are any doctors in the crowd, the hair on the back of 

their heads is standing up as we play with these concepts. But they 

are important, because each concept crosses a threshold. 

SENATOR RUSSO: Well, you know, you keep talking about the 

informed patient, the conscious patient. Forget that for the moment. 

I do not dispute with you on that. Let's assume that for six months a 

patient insists he will not take penicillin. I use that as an 

example. He says, "I will not take it; I will not take it; I will not 

take it." He has that right, as you said. Now, he lapses into 

unconsciousness. I gather what you are saying is-- And, he also drew 

his will and it said, "I don't want penicillin," .or \'tlatever you want 

20 



to say. Then society should not inject him with penicillin after he 

lapses into unconsciousness because he has made it clear that he didn't 

want it. Do I correctly understand your view? 

COMMISSIO~ER RODRIGUEZ: Because that is the state of the law 

today, yes. 

SENATOR RUSSO: Even after he is unconscious that is the 

state of the law today? 

COMMISSIONER RODRIGUEZ: 

result of the--

That is the state of the law as a 

SENATOR RUSSO: (interrupting) Stay there for just a minute 

because I may have just learned something I didn't know. I do that 

every day. If that is so, why do we have the Conroy or any other 

decision? All we need is the patient, unless you mean that is the 

state of the law under Conroy--

COMMISSIONER RODRIGUEZ: (interrupting) Yes, it is the state 

of the law today. 

SENATOR RUSSO: Okay, all right, because of the Conroy 

decision. Our concern here is whether that should be the law. It is 

your position that under the hypothesis I just gave you, our 

legislation should be so drafted that we will not give that person the 

penicillin. 

COMMISSIO~ER RODRIGUEZ: I think the legislation you ha\e 

drafted gives the patient the right to make that judgment on penicillin 

now, even under your legislation. 

SENATOR RUSSO: Bear in mind that my legislation, as drafted, 

will not be the legislation that I will present to this Committee for a 

vote. I stated in the beginning, as basically all three Senators did, 

that the legislation will only apply where there is irreversible brain 

damage, or brain death. Okay? So, it is kind of unfair, because you 

came here expecting to address yourself to one thing, and we sort of 

changed the rules of the game on you real quick. With that 

consideration in mind, and the rules now being changed, I am proposing 

to this Committee that the right-to-die legislation only apply where, 

in fact, there is irreversible brain damage, or brain death. 

Would you agree with that approach, or do you think it should 

apply to something beyond that? 
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COMMISSIONER RODRIGUEZ: Let's take this person you are 

talking about with the penicillin. He is competent and alhe; he has 

the right to make the judgment; and, he doesn't get the penicillin. He 

now lapses into unconsciousness and has a diagnosis made o• 

irreversible intellectual brain death, which is the Quinlan level. He 

has made that judgment before. 

SENATOR RUSSO: Well, he doesn't ha\e to have made that 

judgment before. 

COMMISSIONER RODRIGUEZ: Well, let's assume he did. 

SENATOR RUSSO: Okay. 

COMMISSIONER RODRIGUEZ: That is the brain death I think you 

are referring to. You would honor his wish about the penicillin in the 

three pieces of legislation which are before us now. 

SENATOR RUSSO: Correct. 

COMMISSIONER RODRIGUEZ: And, I agree with that. See, the 

brain death that we do not want to confuse is when even the brain stem 

has terminated, because that is where we do work with transplants. We 

maintain that person on a respirator just to continue to oxygenate the 

organ before we remove it. That is brain death. Brain death plus one 

is brain stem. That is what I think we are talking about. Permanent 

unconsciousness, no intellectual component, brain stem activity -- here 

is the judgment making we are talking about. We are taking organs 

today without any concern because there is no possibility of anything. 

The serious problem is-- Incidentally, in the Conroy case the court 

ruled that Claire Conroy, if alive, would not have met the test to have 

her life terminated and would ha\e to meet the proofs. Even though 

they reversed the Appellate Di vision, they agreed with some of our 

concerns that the record below was loose with respect to the 

neurological findings of Claire Conroy. The court agreed. Why? 

Because you can't guess whether the brain stem is mimicking the 

intellectual component; you need very clear neurological testing. The 

bills provide for the diagnosis. Once they drop into that brain stem, 

they are never going to have the intellectual component. This is where 

the decision-making takes place. You will permit it under the three 

bills, so I have no problem with that. 
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SEr\A TOR L Yr\CH: Commissioner, let me interrupt for a second 

because I don't know how long we can debate this issue. It seems to me 

there needs to be some clarification on the answer to Senator Russo's 

question, if you can address the question itself. Maybe this doesn't 

have any practical effect on the medical realities, but when Senator 

Russo spoke about a patient who had pneumonia, who made a declaration 

or whatever it is that he didn't want to be treated with penicillin, 

and he lapsed into unconsciousness, he is not brain dead; he is not at 

that level or at that point where it is irreversible in any fashion. I 

think the question was, in the first instance, can .. that person have 

made that decision, and do the hospital, the doctors, and the 

technicians have to honor that decision knowing that they are not 

dealing with a brain dead, irreversible brain damaged patient? It may 

ultimately lead to that, but I'm talking about a patient who is headed 

downhill quickly if he or she is not treated with penicillin. 

COMMISSIONER RODRIGUEZ: You would honor that wish. The 

confusion--

SENA TOR LYNCH: 

not treating him? 

(interrupting) You would honor the wish by 

COMMISSIONER RODRIGUEZ: By not treating him. 

SENA TOR LYNCH: And that is what you say the existing law is 

as a result of Quinlan and Conroy? 

COMMISSIONER RODRIGUEZ: And what the three bills envision. 

SENA TOR LYNCH:. Is this the practice that is going on in 

hospitals with the medical profession today? 

COMMISSIONER RODRIGUEZ: \'/ell, no. See, in the medical 

profession there is confusion. That is the very reason why it has ta. 

be addressed. Senator, not to leave that point, but I will comment 

this way. If you say unconsciousness but not irreversible 

unconsciousness, you have to be very careful with that label. 

SENATOR LYNCH: I'm assuming that it is not irreversible. 

That is the question. 

COMMISSIONER RODRIGUEZ: Well, no, there you would want to be 

careful because if he has the ability to regain consciousness, you want 

to be sure you are dealing with the last competent wish. That is wh · 
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you need that neurological e\aluation. If there is a chance to be 

bouncing back and forth, you do not really trigger what you are doing 

in these bills. You trigger it only when it becomes irreversible. At 

that point then, the living will moves in. That is why--

SENA TOR LYNCH: (interrupting) The question that was raised 

by Senator Russo is really not dealt with in the context of this bill. 

It is something that is 8 matter of practice, but yet on the other 

hand, you indicate that we need to answer those questions. 

COMMISSIONER RODRIGUEZ: No, it is dealt with in the bill. 

SENATOR LYNCH: How is it dealt with? 

COMMISSIONER. RODRIGUEZ: If he leaves it as his last 

direction with respect to treatment and then lapses into 

unconsciousness that is irreversible--

SENATOR LYNCH.: (interrupting) If it is not irreversible? 

COMMISSIONER RODRIGUEZ: Then he is still not at the category 

that you are asking him to be--

SENA TOR LYNCH: (interrupting) Then, 'it is not covered in 

the· bill. And, you say it is not covered in medical practice. So, 

where is it? 

COMMISSIONER RODRIGUEZ: Well, in medical practice today what 

they would probably do would be to continue to give the penicillin. 

SENA. TOR LYNCH: Not continue; you mean start to gi ,.e the 

penicillin. 

COMMISSIONER RODRIGUEZ: Probably some would start, but they 

would do it in a great sense of confusion, because see, the--

SENA TOR LYNCH: (interrupting) So, there is a problem, and 

this bill doesn't address it because we are not dealing with 

irreversible brain damage. So it is purely self-determination, and 

that depends on whether the medical profession in that area or that 

hospital decides to handle it one way or the other. 

COMMISSIONER RODRIGUEZ: If it understands what it is that is 

being done. It is not handled in a uni form way. I think we have to 

give them some uniformity. 

SENATOR LYNCH: Then, we have a problem. Is that what you're 

saying? 
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COMMISSIO~ER RODRIGUEZ: That is why what I am trying to do 

here today is indicate the variety of problems and why there should 

be a commission to study it in a comprehensive manner. 

SENATOR LYNCH: We heard that. Senator Zane, do you have a 

question? 

SENA TOR ZANE: Yes, I have a couple of things which concern 

me. Number one, I am a bit surprised, and I am not so sure I agree 

with the decision of the sponsor to limit it only to situations where 

there is brain damage. At the same time, I am also concerned with what 

the Commissioner said, which I also understand to be the state of the 

law, that someone can refuse penicillin. It strikes me that somehow 

there should be some safeguards when there is something that is-- I 

think the mortality rate for pneumonia, as the example given, without 

treatment is somewhere in the neighborhood of 5mcl. I think with 

penicillin, if there are no other complications in a reasonaply healthy 

person, recovery is almost assured. Somehow there should be some 

provision that where medical science is at such a level that recovery 

would certainly be anticipated, that that right should not be given to 

anyone. That is the thought I have on that. 

Commissioner, a question I have is -- and this may go beyond 

what you are addressing -- you mentioned the mature, competent minor 

and his parents. What do they do? Something that concerns me ~- not 

knowing exactly in what form this bill will come out, because I guess 

with brain death, as Senator Russo mentioned, it might not even apply 

-- is the parents, and possibly this mature adult minor, who have 

religious problems with any form of medical treatment. I believe there 

are such religions. I think we are all familiar with cases where 

parents have been brought into court because of not wishing a child to 

have a transfusion or, I guess, not wishing a child to have certain 

medication. It strikes me that somewhere along that line, again not 

knowing if the bill is going to come out in the form that Senator Russo 

suggested, there should be some sort of a safeguard. What was your 

thinking when you were talking in terms of the minor -- the competent 

minor, as you said -- and the rights of his parents? How would you 

separate that out? Do you have any suggestions for instances where 
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there might be one of those religions involved which does not accept 

medical science? 

COMMISS10NER RODRIGUEZ: Senator, the state of the law today 

is-- When I talk about informed consent and the fact that the person 

can make his own treatment decisions, a person because of religious 

beliefs can refuse to have a blood transfusion. But if parents bring 

their child to the hospital, they cannot impose that refusal on the 

child. The hospital will treat the child. It will take the child away 

from the custody of the parents and give him or her the transfusion. 

So, that part of it today is pretty clear. As a matter of 

fact, if a woman is expecting and can, by Caesarean section, deliver a 

healthy child, and she refuses the surgery, some courts have enforced 

the surgery because the child is the innocent victim. Where do we then 

have a concern? The concern comes when we now take that infant who has 

the right to wait until he becomes an adult to make his own judgment, 

and cross a threshold with it. That threshold you are now crossing is 

a place where that child is now dying -- not handicapped, dying. The 

terminal process is taking place. The parent has a right to tell the 

doctor that he has a right. One thing the doctors do not have in their 

bags of cures is the white flag of surrender. There are times when the 

treatment becomes more oppressive than letting the child alone. 

At that threshold, the parent has a right to measure the 

burden of dying -- not handicap, not serious illness, dying; at that 

point, in a moment of compassion, a right to make treatment decisions 

for that child because death is overcoming the child. 

Another situation is where that child can be saved by 

whatever means. That child does not get put into the decision-making 

category in either Quinlan or Conroy. That is why I'm saying that as 

we talk about these terms and these areas, these areas have to be very 

carefully carved out so that as a matter of policy we only put that 

infant past the threshold that the Legislature dictates for 

decision-making. But, we cannot say, "Always do everything," because 

if that infant's kidneys shut down, to continue hydration is torturing 

the child into drowning. That is a medical statement, but that means 

we cannot impose legislation that will create inhumane conditions. 
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Therefore, it very clear 1 y calls for a com bi nation of legal , medic al , 

legislative, societal, and health care providers to more clearl) define 

these thresholds on what it is we are getting into, before we use words 

like terminal, dying, treatment, and withholding. 

That is basically what I am trying to say, Senator. I am not 

trying to give you all of the answers. I know where the law is toda;, 

and I want to reflect, because we are the lawyers in the case, that we 

need a careful study as a result of Conroy. 

SENATOR LYNCH: Are there any other questions? Senator 

O'Connor? 

SENA TOR 0' CON'JOR: I do not have a question, Mr. Chairman, 

but an observation. I think that the example that Senator Russo posits 

about the person refusing penicillin and suffering from pneumonia would 

still be covered by all of the bills, or at least by S-2387 and S-875, 

because of their definition of terminal condition, that being an 

incurable condition. Jn that situation, all you have to do is start 

giving the person the penicillin and the situation can be reversed. I 

think the way a terminal condition is defined, we still do deal with it 

under your bills. 

SENATOR LYNCH: Do you think the bills would change something 

that is out there now where a doctor would be able to inject penicillin 
once a person lapses into a coma, if he had refused treatment before? 

What does he do then? 

SENA TOR 0 'CONNOR: I don't know. 

SENA TOR LYNCH: Is he going to hit the patient with 

chemotherapy when he refused chemotherapy before without the bill? 

SENATOR RUSSO: That is where the bill doesn't cover it. I 

don't think it does. I don't think the Commissioner says that it does 

with those issues. 

SENATOR VAN WAGNER: Would you please clarify the point that 

was made, because I am not quite sure I understand what the distinction 

was in the example given by Senator O'Connor as opposed to the-­

SENATOR LYNCH: One is reversible. In one situation, there 

is a condition where death is inevitable and the situation is not 

reversible. In the other situation, by the giving of medication, it 

would be reversible. 
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SENA TOR VAr:\ WAG"iER: I thought you were addressing the fact 

that if the patient had indicated a wish not to have that medication 

administered and then lapsed into unconsciousness, later, under medical 

advice, the medication could, in fact, be administered. 

SENATOR LYNCH: I think we're saying that that isn't covered 

by these bills at the present time because, as Senator O'Connor 

indicated, by definition, these bills are only dealing with a situation 

that is irreversible, regardless of whether or not they are amended to 

conform to Senator Russo's wishes. 

SENATOR ZANE: Senator Lynch? 

SENATOR LYNCH: Senator Zane. 

SENATOR ZANE: I think Senator O'Connor is indicating -- if I 

understood him reading from the comments -- just the opposite. He is 

talking in terms of where, by definition, the illness would have to be 

incurable, and it is pretty clearly recognized -- which is what I was 

alluding to before -- that someone with pneumonia is very, very likely 

to be cured with penicillin; therefore, not covered by this; therefore, 

contrary to what is existing law, that being the right of the 

individual to refuse that treatment. So, I think he is pointing out 

and resolving a concern I had. I think the bill is giving greater 

safeguards in that area so the bill ends up in that final form, but it 

is apparent! y al so changing what is present law, which I happen to 

think is a step in the right direction. I think the present law 

allowing someone to refuse penicillin, if their only problem is 

pneumonia--

SENATOR LYNCH: (interrupting) Do you think that is wrong? 
SENATOR ZANE: Yes. 

SENA TOR LYNCH: I don't see how this bill would change that 

anyhow because it doesn't speak to it. So, specifically, since it 

doesn't speak to it, it is not going to change the current law. 

Secondly, I don't know how you can go that far into not letting a 

person have self-determination. Are you going to tell him he has to 

take chemotherapy if he does not want it, if he lapses into a coma? 

Would it be the same with any kind of treatment a person didn't want? 
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SENATOR ZA~[: If the state of the art of chemotherap~ was to 

the level that someone taking the chemotherapy had a great assurance 

that he was going to be cured, yes, I think he should have to. I hate 

to get into chemotherapy because that is so far off. With penicillin, 

it is such a simple thing that is easily administered, and it does, in 

fact, cure pneumonia. And the bill, by definition, as I understand it, 

unless the comments are incorrect, says that for this to apply, the 

disease, illness, or injury must be incurable. 

SENA TOR LYNCH: Exactly, so it doesn't cover the other 

situation. 

SENATOR ZANE: To the contrary, pneumonia with penicillin is 

curable. 

SENATOR DiFRANCESCO: The definition speaks to incurable, 

even if you do something to prolong it. 

SENA TOR LYNCH: These bills cover beyond the scope of what 

they seek to address, but by inference they do not clarify the problem 

of existing law that the Commissioner referred to. 

COMMISSIONER RODRIGUEZ: If I may, Senator, not to 

interrupt-- Again, only for clarification, what might be the concern 

there? The patient says, "If I reach a certain level of irreversible 

brain damage." Now, you are going to give him penicillin, which he 

chooses not to have, because you say you are going to cure the 

pneumonia. You have cured the pneumonia, but he is still irrevocably 

brain damaged. You have. not cured what it is that has made him brain 

damaged. So, you are maintaining him at a level where he is tel ling 

you he does not want to be maintained, even if it means refusing the 

penicillin. You have not cured him. Have I made the distinction? You 

see, you are put ting him back into his level of permanent 

unconsciousness for a more permanent period, having violated his wish 

not to have the penicillin, not that the penicillin was going to be a 

cure. 

SENATOR LYNCH: Are there any other questions? (negative 

response) Thank you very much, Commissioner. 

COMMISSIONER RODRIGUEZ: Thank you very much. 

SENA TOR LYNCH: Our next speaker will be Jack D' Ambrosio, 

Ombudsman for the Institutionalized Elderly. 
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JACK. R. D'AHBROSIO, JR.: Thank you, Mr. Chairman and members of the 

Committee. I will be brief because I know there are a lot of people 

who are here to speak today. 

J would like to begin by commending the Committee for holding 

today's hearing on this most controversial and important issue. It is 

an issue that deserves careful study and analysis, and giving the 

public an opportunity to be heard is essential in understanding the 

many sides of this issue. 

I would also like to take this opportunity to applaud the New 

Jersey Supreme Court for its recent decision in the matter of Claire 

Conroy. This decision addresses a most difficult and serious dilemma 

by outlining guidelines for deciding whether to continue 

life-sustaining treatment for the terminally ill. Great effort was 

taken to point out that these guidelines address only the situation and 

the particular facts before the Court. It is clearly stated, however, 

that there are many other situations with different circumstances that 

should be addressed and for which procedures should be established. 

The Court suggested that the Legislature is best equipped for many 

reasons to study and review these other situations, and then to act in 

doing what is necessary to resolve the problems presented to them. I 

wholeheartedly agree with this recommendation, and I congratulate those 

legislators who attempted these resolutions even before the challenge 

was given. 

The Court warns that the Legislature should move slowly and 

gain experience in this highly sensitive area. While I agree with this 

warning, I would also point out that the Legislature should not move 

too slowly, because I believe that there are many who would admit that 

everyday, and possibly at this very moment, all across this nation, 

there are "Do Not Resuscitate" orders being given. There are requests 

for over-medication from sympathetic families, and there are physicians 

and medical personnel faced with dilemmas that no one should have to 

face alone; that is, the dilemma of the patient asking to die, and the 

physician trapped between what the law requires and what the patient 

wants. We must realistically deal with the situation because it wil 1 

not go away. · Procedures must be established that will create checks 
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and balances for all of the interested parties who will participate in 

making a decision for someone who is not able to make that decision for 

himself or herself. 

As a beginning, I would urge the Legislature to be consistent 

with the Common Law in recognizing the legal right of 

self-determination. In New Jersey, we must create a procedure that 

enables a patient to effectively assert his right to refuse treatment. 

After a lifetime of deciding how to live, one should be able to decide 

how to die. I believe that the right of a competent adult to write a 

living will, or some similar legal document that will have the same 

effect, is absolutely essential. Such written documents will serve to 

make the jobs of physicians, hospitals, and other health-care 

facilities less difficult when addressing the decision of whether or 

not to use life-prolonging equipment. They will facilitate the 

fulfillment of the declarant's wishes. In fact, shouldn't those wishes 

be the most important consideration in arriving at an ultimate 

decision? 

There are no easy answers to the many questions that will be 

raised here today, and there are no easy answers for the many families 

facing the subject of this Senate Judiciary Committee hearing. I hope 

that the comments made here today by representatives for all sides of 

the issue of the right to refuse treatment will, in some way, give 

added strength to the Legislature, so that this most serious dilemma 

can be dealt with. 

Thank you for your time. 

SENA TOR LYNCH: Are there any questions from any members of 

the Committee? (negative response) Thank you very much. 

MR. D'AMBROSIO: Thank you. 

SENATOR LYNCH: Our next speaker on the list is Elmer 

Matthews representing the New Jersey Catholic Conference. 

Good morning, sir. 

ELMER MATTHEWS: Good morning, Senator. Mr. Chairman and members of 

the Senate Judiciary Committee, I appreciate the opportunity to appear 

before you this morning. I realize your list of speakers is long, so I 

will not abuse a privilege I trust. 
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I get a little feeling of deja vu sitting here before you 

because I can remember, only three years ago, discussing this very 

subject before the Senate Judiciary Committee with regard to Senator 

Russo's bill, and also before the Assembly Judiciary Committee to 

discuss living will legislation. The result of those hearings was, at 

that time, that these Committees didn't feel that living will 

legislation was necessary. 

Since that time, the President's Committee on Biomedical 

Research and Ethics conducted extensive studies and arrived at no real 

conclusion in the area of living will legislation, although they were 

stronger in the area of the de-power of attorney. 

Interestingly enough, with all of this studying, New Jersey 

has been the focus State in America on these issues. It is probably 

more attributable to our New Jersey Supreme Court decision in the 

Quinlan case more than anything else. You will recall that after the 

Quinlan case, a state of bills were introduced in the Legislature to 

try, again, to confront the problem. This Legislature, in its wisdom, 

chose not to legislate, but to follow the tests and the leads as laid 

down by our Supreme Court in the Quinlan case. Those tests, leads, and 

procedures have served us well over the years. 

The Conroy case came on the scene about 18 months ago, and, 

of course, it was considered by the Supreme Court. Now we have a new 

set of rules and guidelines a new set of theories, if you will -­

about this whole problem of death and dying. I just wonder how we got 

-there. Why are we vklere we are today? 

Interestingly enough, with the progress in medical science, 

it has become more and more evident that maintenance therapy seems to 

have caught up with and passed the curative ability of the medical 

profession. 

Over the years, all of these decisions have been made in 

hospitals and even nursing home situations with the doctors and the 

patients participating in these decisions. In those areas where the 

patient is comatose, many times the decisions are made by the family, 

the treating physician, and the consulting physician. It only appeared 

that in those cases where disagreement existed between the family, the 
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patient, and the medical physician that these cases found their way 

into our courts. 

But, we must never lose sight of the fact that the basic 

decision in all of these matters, no matter what is legislated and no 

matter what the courts decide, has to be made by the medical profession 

in order to create the scene under which these decisions are going to 

be made. 

The previous witnesses testified about the treatment that can 

be administered in speci fie situations. I don't think we can lose 

sight of the fact that what we are talking about here is treatment in 

the face of imminent death. 

that frame of reference. 

Quinlan and Conroy were both placed in 

What we should approach here is a situation where death is 

imminent, not a situation where the patient feels that the comforts of 

life no longer exist and he would like to surrender them. 

We must be very, very careful in our zeal to face the problem 

that faces us today, and that we do not do harm where we intend to do 

good. The bills before the Committee this morning are all 

well-intentioned bills. I don't say that in a condescending manner, 

because they really are well-intentioned. They attempt to face a 

problem, but interestingly enough, they all have a genesis in other 

jurisdictions, and in some cases, in other motivations. 

I think Senator Russo's bill, which we discussed before this 

Co111T1ittee about three years ago, first appeared in New Jersey in an 

appendix or an article in The Seton Hall Law Journal. That legislation 

originally came from an organization in New York that drafted it under 

the name of "Concern for Dying." Their former title was The Youth and 

Aging Society. The Russo bill also appears in the appendix of the 

President's Commission on Biomedical Research. 

The bill that is sponsored by Senator Feldman and Senator 

Dumont appears, to a great extent, again, in the appendix of the 

President's Commission on Biomedical Research, and seems to attract 

most accurately legislation that is now extant in the State of 

Washington. 
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These are all products of other jurisdictions. Perhaps it is 

time though for New Jersey to approach the problem in its own 

jurisdiction, and to not only look at Senator Russo's bill, Senator 

Feldman's bill, Senator Hurley's bill, and Assemblyman Wiedel's bill, 

but to look at it from the standpoint of, "What do these bills mean to 

the people of New Jersey?" In looking at these bills, there are 

certain things that we must concern ourselves with. First of all, we 

must respect the dignity of a person's life, but I hasten to add, if we 

cannot in our zeal prolong life, we must not degrade it in a misguided 

attempt to defeat that. We have to realize that death will come, and 

sickness that creates the imminence of death is the situation 

under which we should be acting in this legislation. 

Some of the questions that were posed to the Public Advocate 

raised some of these issues. For example, what is a terminal illness? 

Hardly pneumonia. But, is myasthenia gravis or muscular dystrophy 

considered a terminal illness? By medical definition, the answer is 

yes, but not in the thoughts of this Legislature, I hope, in framing 

bills of this kind. 

What are life-sustaining procedures? This question was the 

subject of discussion in the Conroy case. Is dialysis a 

life-sustaining procedure? Is nutrition? Is oxygen? 

All of these things must be dealt with. How does this 

Legislature hope to treat the idea of familial relationships to the 

patient? I have difficulty carving out of the decision-making process 

the spouses and the children -- all of the relatives of a patient -­

under perhaps the misguided idea that anyone who is related to the 

patient has the idea in the back of his mind that he might be the 

recipient of a bequest or a devise. I think that with the concern that 

we, as a jurisdiction, have for family life and for the dignity of 

people, it would behoove us not to be too ready to carve those people 

out of consideration in legislation of this type. 

We also have to look at--

SENA TOR RUSSO: (interrupting) May I interrupt you for a 

moment? 

MR. MATTHEWS: Sure. 
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SENA TOR RUSSO: How would the amendment I proposed-- Ho1" 

would you feel if the bill were amended to read "only irreversible 

brain damage?" 

MR. MA TT HEWS: To be very candid with you, Senator, I would 

have some problems with that. 

SENATOR RUSSO: You would? 

MR. MATTHEWS: I bring you back to the consideration of your 

bill that this Committee had on the definition of death, a bill which 

was conditionally vetoed by the Governor and never did become law 

because the Legislature never acted on it. 

We define death -- I say "we," and I am using it arbitrarily 

as you did and the President's Commission did as the cessation of 

all brain activity, including the brain stem. Now, when that happens, 

a person is dead. Forty jurisdictions, I think, now have laws on their 

books to that effect, so I don't think it enters into this type of 

situation. Where you have brain stem death, you don't need legislation 

o~ this type. What you are talking about is the mechanics of taking a 

cadaver off of a respirator. 

If you want to redefine brain death -- to go back through the 

levels as Joe Rodriguez attempted to do, to go back through the levels 
of the brain, to the second level and to the first level, and to go 

back into a simple unconsciousness -- I think you will have real 

problems. I think you ·have the problem in a nursing home because you 

have to use sophisticated equipment in order to define whether or not a 

person is brain dead. 

Brain death was discussed in the Quinlan case. They used the 

Harvard encephalogram test where there was a flat brain wave over a 

certain amount of hours; I think it was 24 or 36 hours. That was a 

determination of brain death which incorporated the death of the 

brain stem. I know it is improper for a witness to ask a question of 

the presiding officer of a committee, but when you define brain death, 

are you defining the same kind of brain death you are talking about in 

the bill you sponsored two years ago? 

SENATOR RUSSO: Well, I suspect so, yes, subject to further 

discussion with the Committee and hearing other witnesses. What I am 
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really trying to get at is a bottom line. I thought -- at least I was 

certain in my own mind, but I was wrong that at least those you 

represented would agree that if this bill were amended to provide that 

when brain death had occurred, then the life support systems could be 

terminated. 

MR. MA TT HEWS: We did endorse your determination of that 

bill, if you wil 1 recal 1. I testified in favor of it in this very 

room. 

SENA TOR RUSSO: Right, but that is not law, so we don't have 

a determination of death definition. I question you: If we amend 

these bills so that they only apply where there is brain death -- when 

a person is brain dead -- would you then still object to them? 

MR. MATTHEWS: I don't think anyone could object to that bill 

because, as I said, you are just removing apparatus -- a ventilator -­

from a cadaver. 

SENATOR RUSSO: Okay. You know, some people would agree with 

that, and some wouldn't. Since we don't have a definition of death law 

in New Jersey, we can't assume anything. So, you have no difficulty 

with that? 

MR. MATTHEWS: No, but what I am saying is, you are solving a 

different problem with that bill. 

SENATOR RUSSO: Whatever we are solving, you don't object to 

it? 

MR. MATTHEWS: I don't object to your determination of death 

definition, no. 

SENA TOR RUSSO: Okay. Now, the next question is: Do you 

clearly oppose the bills as they exist without amendment? 

MR. MATTHEWS: There is no question about it. 

SENA TOR RUSSO: Am I correct that you oppose those bills on 

the basis that there is life and anything that terminates life-support 

systems to allow death to occur--

MR. MATTHEWS: (interrupting) Rather than fence on this 

whole thing, basically what my position would be is this: We are now 

faced with a situation where perhaps this Legislature ought to explore 

living will legislation. I think in light of the Conroy case, enough 
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is out there for grabs to make it time for the Legislature to exercise 

its function and to make a determination. 

SENA TOR RUSSO: You don't agree with the Conroy case, do you? 

MR. MATTHEWS: That is a difficult answer to give you because 

there are some sections of the Conroy case that I agree with, and there 

are some sections I don't agree with. 

one-year provision. 

I am concerned about the 

SENATOR RUSSO: Mr. Matthews, as far as the Conroy case is 

concerned, would you want the law to remain as is? 

MR. MATTHEWS: No, I think the Legislature should act. 

SENA TOR RUSSO: You would not want these bills to be passed 

in their present form without amendment? 

MR. MATTHEWS: Absolutely not. 

SENATOR RUSSO: You have no problem if they are amended to 

include irreversible brain damage, regardless of which problem it 

solves. Is that correct? 

MR. MA TT HEWS: No, that is not right. 

SENATOR RUSSO: That is not right? 

MR. MATTHEWS: It is because I don't think--

SENATOR RUSSO: (interrupting) The next time I get the 

correct favorable answer from you on a question, I'll stop right there, 

and I won't ask it again. 

Now, let me go through that once more. If these bills were 

amended so that they would only take effect when there was brain death, 

and only then would we terminate life-support systems, do you or do you 

not oppose those kinds of bills? 

MR. MATTHEWS: I would probably oppose them because they 

would be meaningless. I would endorse a definition-of-death bill, but 

not a living will bill. John, we are talking about different things. 

We are talking about apples and oranges, as I said on the Assembly 

floor last week. 

SENATOR RUSSO: You would oppose it because it is nothing 

more than chicken soup. It does no harm nor any good. Is that right? 

MR. MATTHEWS: Right. 

SENA TOR RUSSO: Okay, that is clear. Have you put together 

any suggestions for us, since you agree that we should meet this issue? 
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MR. MATTHEWS: I was prepared this morning to critique every 

one of the bills that have been introduced, but I think in the interest 

of time and in the interest of another recommendation I am going to 

make, that to critique them is not the answer. 

I was going through some of the problems I saw in the bill 

when you interrupted me and asked me a question. 

In the final analysis, what I would like to see is -- given 

the tremendous indecision that exists even here this morning about what 

should be the content of this legislation -- this Legislature, or the 

Administration and the Legislature jointly, set up some sort of a 

blue-ribbon commission along the lines of what Mr. Rodriguez indicated, 

and to report back within a certain period of time. This blue-ribbon 

commission should not just be made up of legislators, al though I have 

respect for the legislative staff. I think we should add the medical 

profession to it -- possibly administrators, theologians, attorneys, 

doctors, and other interested parties -- so that we can come up with 

some sort of a recommendation that this Legislature could endorse. 

SENATOR RUSSO: Okay. Mr. Matthews, your first suggestion is 

this commission. Since we won't complete this hearing today, in 

addition to that, if you would like to present your thoughts as to what 

the legislation should say, we would be happy to receive them. 

MR. MATTHEWS: I would be very happy to critique every 

individual bill if you like. 

SENA TOR RUSSO: No, I didn't ask you that. I asked you if 

you would like to tell us what you think the bill should say. That is 

all. 

MR. MATTHEWS: I would be glad to do that too. 

SENATOR RUSSO: That is more positive than telling us what we 

did wrong. Okay? 

MR. MA TT HEWS: Okay. 

SENATOR RUSSO: Thanks, Elmer. 

MR. MA TT HEWS: Thanks, John. 

SENATOR RUSSO: We will be having another-- I'm sorry, are 

there any other questions from any member of the Committee? 

(no response) We will be having another hearing, so there will be time 

for that. 
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Are there any other questions? Senator DiFrancesco? 

SENATOR DiFRANCESCO: No, not of Elmer. 

SENATOR RUSSO: Okay, thanks, Elmer. Senator DiFrancesco? 

SENATOR DiFRANCESCO: I would like to ask you a question 

in-between witnesses. You are going to address the concept of the 

written declaration in your bill no matter what, aren't you? 

SENA TOR RUSSO: I would assume so. 

SENA TOR DiFRANCESCO: This is a written declaration. This 

can be made even before anyone becomes ill. Is that correct? 

SENATOR RUSSO: That is correct. 

SENATOR DiFRANCESCO: All right. 

SENATOR RUSSO: Joseph Henry, Nevi Jersey Hospital 

Association? If you have a written statement, we would like to ask you 

to present it and then summarize. Obviously, there are many, many 

witnesses, and we are not going to be able to even make a dent in them 

today. There is no sense in reading a five-, six-, or seven-page 

statement; we can read it just as easily ourselves. 

SENA TOR DiFRANCESCO: By the way, will you have Elmer put 

something in writing? 

SENA TOR RUSSO: I suggested to him-- Did he leave? Oh, he 

left. Senator DiFrancesco suggests that he put something in writing to 

us as to what he thinks the bill should contain. 

Mr. Henry? 

JOSEPH 1£~Y:. Thank you, sir. The membership and the agencies of the 

New Jersey 1-bspi tal Association are currently studying and analyzing, 

to the best of their ability, with all the help they can get across the 

State, all of the issues that are involved in these very, very 

sensitive items of legislation. Our studies have produced some 

concerns up to date, and many of them have been expressed here already 

this morning. 

We would be much obliged if we could have the opportunity to 

present our findings, recommendations, and suggestions at a later date 

for the Commit tee's consideration. In the meantime, I would like to 

introduce Mrs. Betty Sanderson of the Monmouth Medical Center in Long 

Branch, who has had much experience and exposure to the issues we are 

talking about in these proposed items of legislation. If you please? 

39 



BETTY SANDERSON: Thank you. The remarks I am going to make today 

were prepared in conj unction with Dr. Kern, who is chairman of our 

Prognosis Committee and Director of the Department of Medicine at the 

hospital. 

SENATOR RUSSO: Is that J. Kern? 

MRS. SANDERSON: Yes, J. Kern. We, at Monmouth Medical 

Center, have been attempting to develop guidelines for the care of our 

hopelessly ill patients for the past two years, and our tasks have been 

made particularly difficult because there isn't any appropriate 

legislation, as you are all well aware. 

The recent Conroy decision is helpful to us, and if it could 

be extended to include hospitals, that would probably meet most of our 

present needs. However, if you proceed with legislation, we would like 

to support the efforts, at least in the bills I have in front of me of 

Senators Russo, Feldman, Dumont, and Hurley. 

I am not prepared to support, however, the bill as you have 

indicated you would change it. I certainly would like to see that 

before I would go on record as supporting it. 

We would like to make a few suggestions, which in review of 

the bills, and in light of the day-to-day application and dilemmas we 

meet, we hope you will consider in the final bill or package of bills. 

Hopefully, you will do this expeditiously. 

Your bill, Senator Russo, is fine as far as it goes. It does 

not, however, provide for the incompetent patient who did not make a 

declaration as to discontinuance of medical treatment when he was 

competent. Care of the incompetent, comatose, terminally-ill patient 

for whom there is no possible hope for return to a cognitive state, 

presents the greatest dilemma for all of us the families, the 

physicians, and the health care providers. 

SENATOR DiFRANCESCO: Do you mean incompetent because of the 

comatose situation? 

MRS. SANDERSON: Absolutely. We would like to have you add 

under the word "medication" on Page 2, the words "pain relieving." We 

feel this should be added, because otherwise, you face the problems of 

a terminally-ill patient being required to be given chemotherapeutic 
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agents, a patient with pneumonia and some other terminal illness being 

required to be given antibiotics, or a patient with a terminal heart 

problem for whom there is no hope of recovery being gi> en 

anti-arrythmic drugs. As I am sure that there are physicians in the 

group who could attest better than I, many of these drugs have side 

effects that may make the patient pretty miserable and uncomfortable. 

Senator, I am interested in your proposition of forming an 

agency, which would determine the existence and contents of the 

declaration. This could be a very helpful resource to those of us in 

the hospitals; however, in some fashion, it would have to be available 

24 hours a day, seven days a week, so that ~en the patient came into 

the emergency room, we would be able to contact the agency. 

We are also concerned that the bills not make the 

requirements so complex that a patient would require a lawyer, along 

with his fees, to make a living will. 

There are some items I will skip over, but there is one I 

would like to mention. The physicians would like to know what the 

words "without delay" mean. Is this 24 hours, 48 hours, or could it 

mean as soon as possible? Our physicians are concerned about being 

held civilly liable if they are unable to make the necessary 

arrangements to effect a transfer to another physician. If they do not 

wish to follow the living will, and they are unable to find another 

physician to accept the patient, they would like the bill to read "make 

an attempt" to find another physician. 

Senator Dumont's and Senator Feldman's bil 1, in general, is 

very helpful to those of us in the hospitals. It gives clear standards 

for withholding or withdrawing the life-sustaining medical procedures. 

I'm not sure, Senator Russo, which portions of this bill Senator 

Feldman would want to remain, since he left before your discussion. 

We are a little concerned about the procedure of death, as 

some people have pointed out. We are concerned about the time frame. 

Multiple sclerosis is an incurable disease, and death is expected 

within five years. We certainly wouldn't consider that in the same 

frame as a patient with a terminal illness who is expected to die 

momentarily. 
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We particularly like the priority list on Page 7, which gi,es 

us a list of all the people who can help us in determining who could 

sign for the patient. 

The current Conroy case helps us by saying that there should 

be no distinction between withholding or withdrawing life-sustaining 

treatment. We have great difficulty distinguishing between 

extraordinary and ordinary treatr.1ent. Is artificial breathing 

equivalent to or different than artificial feeding? 

We also want a patient's family to know that when they come 

into the emergency room, they cannot expect an immediate response to a 

living will. Time is required for evaluation, assessment, and 

consideration before an action can be made. If families come into the 

emergency room with a living will in hand, we will have to institute 

treatment while we are evaluating whether, indeed, this is a terminal 

illness, and whether the living will is a valid one. 

I have one final point. The Conroy decision draws a lengthy 

distinction between hospitals and nursing homes, leading one to believe 

that problems are more prevalent in nursing homes. I contend that they 

are as common, if not more so, in hospitals. Patients are not on 

respirators in nursing homes, seldom do they receive I Vs, and 

pacemakers are not inserted. 

Thank you. 

SENATOR LYNCH: Are there any questions? (no response) 

Thank you very much. 

MR. HENRY: We would appreciate the opportunity of presenting 

the findings of an analysis from the Association's standpoint. 

SENATOR LYNCH: Absolutely. 

MR. HENRY: Thank you, sir. 

SENA TOR LYNCH: You are very welcome. There are other 

Committees meeting this afternoon, so we will not be able to continue 

this hearing at the present time. We will continue it sometime in the 

future, and that date will be announced almost immediately. We will 

have our last group of speakers right now; they are from Summit and 

represent the Steering Committee of the Citizens Committee on 

Biomedical Ethics. We have Mary Strong, who is the Chairman; Paul 
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Armstrong, who is the attorney; and William Strasser. I understand you 

want to speak jointly. 

PAUL ARMSTRONG, ESQ.: We would like to do that, Senator, if it is 

convenient for you. 

SENl\TOR LYNCH: That is fine. We will continue with the rest 

of the speakers at our next session. In other words, some witnesses 

who wanted to be here today, but couldn't because of other reasons, 

will be notified that we will be continuing this hearing. 

probably have to have at least three hearings. 

We will 

MR. ARMS TR ONG: Good afternoon, Senator. In preface, let me 

echo the sentiments of those who have preceded us here today, and 

express our gratitude to you for the privilege and opportunity to share 

in the important labors of the Committee's profound deliberations. 

In order to put the members of this Committee at ease, as a 

veteran of several appearances before you and the Assembly on these 

issues, I will not proffer an in-depth analysis of the pros and cons of 

each bill, although I, along with Mr. Strasser, would be happy to 

submit such a review in writing, should the members feel it would be of 

value. 

SENATOR LYNCH: That would be fine. 

MR. ARMSTRONG: In addition, I want to publicly express, as 

well, my admiration for the scholarship and draftsmanship of the bills 

introduced by Senators Russo, Hurley, Feldman, and Dumont. Each, after 

their own fashion, squarely addresses the special procedures 

implicit in the right of individuals to make fundamental treatment 

decisions while they are dying. 

I would like you to know that I have eschewed the so-called 

right to die of the important Quinlan and Conroy decisions, as well as 

any law within the United States. They do not recognize so broad a 

prerogative. What the decisions do is, they allow for individuals, 

while they are dying, to make fundamental treatment decisions. 

What have emerged from the public and private travail of 

Quinlan and Conroy are predicative procedures that are premised on the 

constitutional right of privacy. They spring from a central concept 

that the individual may, in certain circumstances, refuse medical 
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treatment even if death is a likely result, and that certain 

individuals may, in the best interest of incompetent persons, refuse 

treatment on their behalf. These principles, as Quinlan and Conroy 

underscore, have evolved from young and old alike, and thus ha\e broad 

application to the terminally ill of all ages. 

Senate Bills 875, 935, and 2387 recognize and honor these 

principles, which we, with much pride here in New Jersey, know have 

been recognized and vindicated by our own New Jersey Supreme Court. 

What I would like to achieve by my presence here today is to 

point out what you, above all, already know. That is, the New Jersey 

Supreme Court has affirmed the ad hoc nature of its own deliberations 

and, at the same time, has requested that the Legislature take a long, 

deliberate view of the important interrelationship of the various 

branches of government, and the special relationship of patient, 

family, physician, and society. The Judiciary, Executive, and 

Legislative Branches, in light of the great wonders of medicine and 

science, must now be responsive to the pleas for individual autonomy 

and integrity, and at the same time, protect the innocent and weak from 

the abuse of arbitrary decisions. 

From the perspective of nearly a decade of labor in our 

courts and Legislature, I join in the urging of the formation of a 

commission, much in the manner of the recent President's Commission and 

that of our sister State of New York, to address the important 

responsibilities delimited for the Legislative, Executive, and 

-Judiciary Branches by the New Jersey Supreme Court in its Quinlan and 

decisions. 

Here in New Jersey, we are rich in the genius of experience 

and wisdom borne of wrestling with these issues longer than any others 

worldwide. In addition, the hand of history has placed a special 

national and international responsibility on what we do here in our 

State. In light of this, I ask your advice, counsel, and support for 

such a commission, which we feel will best serve to meet this 

historical challenge. 

Thank you, Senator. If there are any questions--
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If I could step out of my prepared segment and try to address 

whether or not it may be appropriate to specifically limit the exercise 

of a constitutional right to the clinical circumstance only of brain 

damage-- Clearly, I would argue against that. As we are all aware, 

there are a number of maladies that can bring us into the terminal 

circumstance. First of all, none of these bills would do that, as was 

suggested. Clearly, if that is the interpretation, I would argue that 

they are indeed an impermissible, unconstitutional fettering of the 

exercise of that constitutional right. 

SENATOR LYNCH: Thank you. Are there any questions? (no 

response) Mr. Strasser? 

WILLIAM STRASSER, ESQ.: Senator, I would like to echo Mr. Armstrong's 

gratitude and my own gratitude for permitting us to appear before this 

Committee. 

It has been almost two years to the day since Judge Stanton 

rendered his trial court decision in the Conroy case. On that date, I, 

as the attorney for Mr. Whitmore, was fully satisfied that, in fact, 

Judge Stanton had recognized that one does have a right to terminate 

medical treatment under certain circumstances, including termination of 

a nasogastric tube feeding. 

After hearing the testimony this morning, and hearing the 

questions coming from the Senators on the Committee, I feel it would be 

most helpful to give some factual background very briefly as to how the 

Conroy case came about. I know Senator Russo has proposed an amendment 

to his bill, which would, in effect, limit it to a permanent brain 

damaged status. If I may go back to the Conroy facts, the Conroy case 

was brought on two precepts: One was that nasogastr ic tube feeding 

could be terminated, and that it did constitute medical treatment which 

one could terminate; and two, that, in effect, the individual, who was 

not brain dead, comatose, or in a persistent vegetative state, had the 

same rights to terminate medical treatment as those who were clinically 

described as being in that state. 

The trial court, as you all know, agreed with this premise. 

The Appellate Court disagreed, and just recently, the New Jersey 

Supreme Court stated that, in fact, nasogastric tube feeding was 

medical treatment which could be terminated. 
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Most importantly, the Court clarified the issue -- that is, 

the rights of one who is terminally ill are equal to the rights of 

those who are brain dead, comatose, or in a persistent vegetative 

state. 

I see the Committee hovering on the problem area of limiting 

the rights of those who are suffering from permanent brain damage, as 

opposed to those who are terminally ill. 

The Court, in its decision, dealt with elderly nursing home 

residents. We requested the Court to set down standards and guidelines 

for individuals of all ages. However, we came to realize that this is 

and was an impossible burdensome task for the Court. The Court has 

stated that the Legislature is better equipped than the New Jersey 

Supreme Court to develop and frame a comprehensive plan for resolving 

the life-and-death decision-making problems and a variety of other 

situations that are before the Court in this case. 

I believe it is most important for the Committee to remember 

that we must recognize and establish that just as one has the right to 

be sustained under any and all circumstances, we must also recognize 

the right of one to self-determination to cease medical treatment under 

certain circumstances. 

I also echo the beliefs and suggestions of my prior speakers 

in suggesting that a commission to resolve these vast issues be formed 

to analyze the case carefully so that no matter is left unresolved by 

the pending legislation. 

Again, if there are any questions, I would be happy to answer 

them. 

SENATOR LYNCH: Thank you very much, Mr. Strasser. Are there 

any questions? (no response) Mrs. Strong? 

MARY STRONG: Thank you for allowing me to be here. I also want to 

thank the others; they have spoken very eloquently. 

Just to explain the Citizens Committee in the hopes that it 

can be of assistance to the Legislature and to a commission which I 

hope wi 11 be appointed, we were incorporated last summer. In the last 

year, we have had five forums with the idea of trying to glean what the 

public's wishes are -- what they need to know, what they want to know, 

and what their concerns are in this area. 
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We talked to about 750 people at those five forums, anC:: it is 

so obvious that the public needs much more information. They are awed 

and anguished by the decisions they may have to make for themselves and 

for others. 

Some of the things they want to know more about are patients' 

rights and to understand the principles that guard treatment 

decisions. They really have no idea about that. They don't know what 

an ethics committee is supposed to do, and many of the ethics 

committees are grappling with the same thing. The nature of the ethics 

and ethical decision-making is something they need to know more about. 

It is obvious that whatever develops, it is going to be the 

process that will be the product of all of this. It is the process 

that people wish to know how to proceed with. 

I would hope that in the next year, we will have many more 

forums and many more small gatherings of people, along with experts 

from all fields. We are a committee of not only citizens, but of 

professionals from all the medical fields the health care givers, 

the lawyers, the theologians, the chaplains, the social workers, and 

every other one I can think of. We have expanded it; we will be 

reaching more and more people. We would like to be able to get from 

them what I believe the Supreme Court said in the Conroy case, which 

was to listen to the public and see what their wishes are. I believe 

we can do this. 

If we can be of assistance, please contact us. 

SENATOR LYNCH: Thank you very much. Are there any 

questions? (no response; 

That will conclude our hearing for today. 

announcing a date shortly to continue with testimony. 

for coming and for your attentiveness. 

MR. ARMSTRONG: Thank you. 

MR. STRASSER: Thank you. 

MRS. STRONG: Thank you. 

(HEARING CONCLUDED) 
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Schiller Institute, Inc. 
1010 16th Street, N.W., Room 300, Washington, D.C. 20036 (202) 955-5938 

~estjmonv for New Jersey State Legislature 
Senate Ju~jcjary Cornrn)ttee hear)ngs 
February A, 1~85 

Re: "Rj ght to D) e" Legj slat j on 

Submj t t ed by : 
Marianna t1ertz, V)ce Pres)tient 
Sc.hj ller Inst j tut e, Inc.. 
l(")l"l-lnth St. N.U., SuHe 30(") 
Wash)ngton, D.C. 20035 
(..,0"'-1)55-Sc::>Jn) 

AMERICAN TRIBUUAL AT NUREMBERG ESTABLISHED 
ANTI-EUTIIANASIA DOCTRINE IN 1947 
EU':'IIA!lASIA IS A CAPITAL OFFENSE 

':'hese hear)ngs are be)ng called to draft leg)slat)on wh)ch 
js illegal unner the cones establ)shed by the Internat)onal 
M)Utary Tribunal created at the close of World Har II to 
nef)ne anti ~eal w)th Nazj c.r]mes, ]nc.luti)ng euthanas)a. It 
matters not that other states have passed s]milar leg)slat)on, 
or that this legislat)on is c.ouc.hen )n humanitarian terms. It 
matters not that the New Jersey Supreme Court has established a 
prec.enent jn the c.ase of Claire Conroy, whose intent ]s to 
force the legislature to bend to the will of a morally corrupt 
iunic.iary. It remajns a fac.t of natural law and of history that 
every one of these bills before us today is illegal, and, jf 
enacte~, would render its authors subject to prosecution under 
the Nuremberg Codes. 

The Sc.hiller Inst)tute, a republ]c.an policy-making bony 
nameti for the German Poet of Freedom Friedr]c.h Sc.hiller, has 
announc.en its neterminat]on to prevent the kind of nat]onal 
tragedy from oc.c.urring ]n America, which brought Germany to the 
ultimate horror of fascism a half century ago. Ue appeal to you 
today to examine in your hearts why you are draft)ng 
legislation that differs in no important way from that which 
Adolf Hitler was afraid to publ) c.ly announce in Naz] Germany. 
lle urge you to have the courage to stand up to the pervasive 
propaganda of the death lobby, of suc.h fi nanc.i al institutions 
as the International Monetary Funn, the llorld Bank and 
Prudential Life Insurance, whose goal in pushing suc.h 
legislation is to c.ut costs by cutting out human beings • 

. And we warn you, that the people of the Un]ted States will 
avenge the premature death of every individual who dies as a 
result of the policies you are debat]ng today, exactly as we 
rUrt in 1947. 

Nuremberg Tribunal Decision in 1947 
Unit en States of America v. Karl Brandt, et al. 

':'he actions of the International Military Tribunal created 
at the close of llorld Har II to define and deal with Nazi 
crimes yielneti the precenents which cover the question before 
us in these hearings. The Tribunal defined war crimes, crimes 
against peace, and crimes against humanity as its areas of 
jurisdiction. In the case of the Nazi doc.tors--the United 
States of America v. Karl Branot, et al.~the ':'r1bunal 
indicteti, trie~, and executed )nd)vjduals found gu]lty of 
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euthanasia, a crjne agajnst hunanjty. 
TJ.S. J~st jce ~ober1 Jackson form~la1 e~ the concepl jons on 

•4hjch the Internal jonal :'rjbunal was baser-1: "':"ne real 
complajning party at yout bar is Civilization," he told the 
'::'ribunal. ':'he prjnc.iples of natural la"" were to be the basis 
for the '::'ribunal's act ions. Hence, actions which violated 
natural law were punishable, whether or not they were 
s ecific.ally outl~wen in the laws of an individual nation. 

A ~esc~1ptJon of the c.rJme or which Brandt and others 
were hangen in 1~47, should make those among you who are st]ll 
moral, shur!oer in rec.ognition: "':'h]s ~euthanasia] program 
jnvolve~ the systemat)c and secret execution of the aged, 
insane, incurably ill, of deformed children, and other· 
persons •••• Suc.h persons were regarded as 'useless eaters' and a 
bur~en to the Oerman war machine." 

Brandf 's final statement to the '!'ribunal, on July l~, 
1~47, ~iffere~·little from the "subjective stanoard" 
established by Supreme Court Associate Justice Sidney M. 
Schrieber in the case of Claire Conroy. Brandt asserted "\lhen I 
sai,, 'yes' to euthanasia I did so with the deepest c.onvi c.t j on, • 
iust as it is my conviction tonay, that it was right. Death can 
mean deUverance. Death is life--just as much as birth." 
In~ee~, Anolf Ilitler himself hid behind humanitarianism in 
legalizing euthanasia: " ••• Persons who, according to human 
iu~gment, are incurable can, upon a most careful diagnosis of 
their condition of sickness, be ace.or ded a mer c.y death." 

The rluremberg '!'ribunal decision, however, was emphatic. on 
just this point: the intent of the person committing euthanasia 
j s not an issue. A "humanl tar i an" cover is just that -- a cover 
for crime. '!'he '::'ribunal stated: 

"1~ have no noubt that Karl Brandt--as he himself 
testifieo--is a sincere believer in the administration of 
euthanasia to persons hopelessly ill, whose lives are 
burdensome and an expense to the state or to their families. 
~e abstract proposition of whether or not. euthanasia is 
iust i fi ed in certain cases of the class referred to is no 
concern of this '!'ribunal •••• ':'he Family of Nations is not 
obligated to give recognition to such legislation [that is, 
legislation 'legalizing' euthanasiaJ when it manifestly g)ves 
legality to plain murder and torture of defenseless and 
powerless human be:ings." 

'!'hat fs, legislation that purports to "legalize" 
euthanasia is not in conformity with natural law, and therefore 
cannot be tolerate~ by the human community. 

I brfng you today telegrams from the Federal Republjc. of 
Germany, the nation that Amerjc.a helped rebuild after the 
holocaust of Hitler, from doc.tors, jurists and common citizens 
who appeal to you not to repeat Il]tler's crimes. I ask you to 
read these with c.are. 

Internat]onal Protest 
On January 15 of this year , the birthday of Mart j n Luther 

King, the Sc.hjller Instjtute hel~ a rally of 10,000 c.]t]zens 
from around the world ]n Wash]ngton, D.C. to protest the 
polic.jes of the InternaHonal Monetary Fund. '!'hose policies, 
which are responsible for the genoc]de now ongo]ng in Africa 
an~ parts of Ibero-America, are based on the IDEA which is at 
the core of these bills before us today -- that there is "a 
life not worthy to be live~." 
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3 - Wertz test~~c~~ 

':::'he Sc'1jller InslHuie utterly rejects thjs jdea. He 
rieclare ourselv-:s ::irepare-1 to ~raft legjslatjon . .,hjch dghtly 
~e~ines the ljmjt of ljfe as the lim]t of the most advanced 
technology of our sod et y. TECHNOLOGY \1IIICH EX':'ENDS LIFE IS ':'HE 
BF.Si:' EXPRESSI01! OF ':'HE IIUfW1 HIND. Use of that t ec.hnology j s an 
act of human love, jndeed, the most supreme act of human love. 

We a 1 so riec.lar e that we w j 11 ex er c] se every power 
·available to us to prosecute those who c.omm]t nazj c.r]mes. Be 
H the International Monetary Fund or the He·,o1 Jersey Supreme 
Court, we wjll not allow the dark age of fascism to rule the 
world once again. 

As representative of the Sc.h]ller Inst]tute, and as a 
human being who has battled through ten years of cane.er 
treatment anti heart surgery, I appeal to you to make New Jersey 
an exc.ept]o·n to the moral dec.l]ne of our country. Let us start 
a new more hopeful age right here, by rejecting the dictates of 
the pessimists and the doom-sayers. 

Let me close wHh a poem, written by He]nric.h Heine, the 
great German Jew, who spent eight years on what he called h]s 
"mattress grave," ]nc.urably ill, bllnd, and in such pain that 
he often asked for death. Our modern practitioners ~f "mercy 
killing" would have killed him long before he could have 
written h] s wonderful lyr j c. poetry. I' 11 let Heine tell you, j n 
wor,;s I translated, why we must fight for life, even to the 
bitter end: 

Hy day was happy, blissful was my night. 
Rejoi c.ed my people when I st ruck the lyre 
Of poetry. My song was joy and fire: 
D~d many lovely glowing flames excite. 

Still blooms my summer, yet the harvest bright 
Have I already brought inside my bower--
And now must I give up, what made so dear 
So sweet and dear the world before my sight. 

The han,; falls off the lyre's strings. And lying 
In pi ec.es is the glass, that I so willing 
Unto my froUc.s.ome two lips have pressed. 

Oh God! how ugly bitter is our dying! 
Oh God! how sweet and cosy to be dwelling 
In this so cosy sweetened earthly nest. 
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':'ext of ':'elegra~ 
Fron the PeAe:al Repuhl5c of Ger~a~/ 
Rece5ve"1 by Sc~j ller Ins~ it ut e, Inc.. 

T,., t"'ie Ne•-1 Jersey State Legjslature Junjdary Comrdttee 
February 1, 1')('35 

As ~erman cjtjzens, we strongly oppose the legalizatjon of 
euthanasia, represented through the New Jersey court-decision 
in tl\e case of Clajre Conroy. Noone has the right to shorten 
the life of a human being through ac.tve or passive measures. 
Uith small changes in end c.s and law, esped ally the 
~ifferentiation between valuable and nonvaluable life, the most 
brutal 9enoei~e against old, ill and handicapped people was 
unleashed by the Nazis in the Third Reich. 

lle the un~ers:fgned do not want the Amer:f c.an population to 
undergo the same suffering, the Germans did during the horrors 
of fascism. 

Therefore we call on you to listen to your allies to 
refuse any kind of legalization of euthanasia and to condemn 
the ?le'..J Jersey court-decision ann the "Right-to-die" bills. 

Dr. Kar 1-He:f nz Mayer, medj c.al doc.tor, Dort lilund 
Dr. n. Hellemann, medic.al doctor (dentist), Bonn 
Karl-Josef Hegemann, Protestant Priest, Remscheid 
Dr. Har :fa Elisabeth D:f c.kmann, medic.al doc.tor, Neuss 
Hans Dieter Fraun~, Baptist Reverend, Uuppertal 
Josef Uason, Catholic. priest, Euskirchen 
Hans-Oeor g Seidel, male nurse St • Mart j nus Hosp it al, Duesseldor f 
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~elegra~ froM Fe~eral Republjc of Germany 
February ~, 11)05 

':'o the .JucHcjary CommHtee of the Uew Jersey State Leg:islature 

The follm·dng js a statement from Mr. Ermjn Brjessmann, member 
of the Central Commjttee of German Catholjcs (Zentralkomjtee 
der deutschen Katholjken) in the Federal Republic of Germany, 
ano a Ju~ge ]n the Bavar5an State Supreme Court (Bay~rischer 
Oberst es Landesger5cht ): 

':'he right to enn one's own life, has turned into a nangerous 
buzz-wor~. A majority of our population, seized with pangs of 
sympathy, is now demanoing the admiss]b]lity of active--and 
hence life-shortening~-euthanasia. This, however, ]s the 
sympathy of inaens]tive ]nd]v:iduals who do not wish to truly 
take to heart the m]sfortune of their fellow men. Such sympathy 
]s aimen at creating a certa]n distance, and consists, not in 
participation ann living through the other's suffering, but 
rather is a flight :into a comfortable attitude of mere 
acknowledgment. ':'his kind of sympathy :is not human, since it 
noes not take in.the full truth of human existence. 

l'll1oever confronts life's reality, must recognize that 
human nign5ty becomes manifest in all forms of human 
existence--whether it be in times of happiness or of tragedy, 
in the beauty of a youthful body, or in deformation and 
~isfigurement. In none of these phases should anyone set hand 
on another's life: otherwise, we would be weighing one human 
life against another, and we would once again arrive at the 
assumption that there be such a thing as a life not worth 
living. This wouln be a denial and a violation of human dignity. 

Those who might nesire to permit active euthanas]a will 
have-to obta]n, either from the patient himself or from a 
noctor, a declaration favoring premature death. But who among 
us, is capable of completely ruling out all human error, 
psychological pressure, or even criminal influences? 

Each encroachment on human 1 i fe makes the human being into 
an object, ann is therefore a betrayal of man's dignity. 
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':'ext of ':"elegra:"1 
FroM the Fe~eral Repu~l~c o~ ~er~a~y 
Rec.ejvea by Sc.rd ller !ns1 jt ut e, :::.:. 

'!'O '!'TIE SE!TA':'E JUDICIARY COrH1I':'':'EE 
OF THE NEH JERSEY S':'ATE LE'JISLA':'TJRE 
January 31, l~ns 

"We, the un~ersiqne~, fully c.on~eM the ~ec.isjon o~ the Supreme 
Court of New Jersey in the c.ase of Claire Conroy, who ~as 
starve~ to ~eath, whic.h was ~ec.lare~ to be legal and ~hjc.h c.an 
be use~ as a model for other si r.d lar c.ases. iwe c.an only 
emphasize, that every step to devalue human life and give up 
the conception that it ]s sacred, is very dangerous - as we in' 
Germany ha~ to experience ~ur]ng the nazi perjod. Therefore, we 
want to urge you to reject any euthanas5 a bills, j n whichever 
forrn they are be]ng brought forwarr! to you!" 

Sincerely yours, 

Hr. Ascher!, Fer'3eral Olairman of the Catholic llorkers Hovernent 
(KAB - Katholische Arbeitnehmerbewegung) and former llorld 
Presi~ent, Hu.nic:h, Feoeral Republic: of Germany 

Pater Ouenther Firlus, member of aid society "Church in Trouble" 
(Kirche in Hot), Hunic.h, Fe~eral Republ:ic of Germany 
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~elegra~ ~rom Hanover, Federal Republ:ic of Ger~any 
Recejved by the Schjller Instjtute, Inc. 

Ue, the untiers:igneti, are tieeply d:ismayeti at the dec:is:ion of 
the Supreme Court of New Jersey, :in wh:ich euthanas:ia is 
legalized again fifty years after Hitler. 

Thjs vjolatjon of the Inalienable Right of Life contradicts 
anti destroys the Judeo-~rist:ian trad:it]on of the American 
Declaration of Independence, which guarantees the Right of L:ife, 
:in its uniqueness and :inviolability. 

Every culture wh:i ch denies these Inalienable Rights of Life 
anr=t Development condemns itself necessarily to its ru:in. 
Therefore, we support the fight and the campaign of the Sch]ller 
Institute anti tne Club of L:ife against that inhuman decision and 
,,emand its :immediate withdrawal. 

He also r=temant'i the Amer:ican government and the world publ:ic ' 
to condemn the scandalous statement made by Cov. Lamm (Colo.), 
who sa:iti that ·famine anr=t starvatlon are Cod's will and therefore 
demanded that no food or aid be given to Africa. 

Let us fig~t the ev:il idea of euthanasia and develop Africa. 

Dr. Esther Volkmann, medical doctor 
J. Morr:isson Konneh, university student, Liberia 

end of telegram 
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