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Notice of Appeal. 

(Filed .) 

Nrw ~rrsry ~uprrmr illnurt 
UNION COUNTY. 

WILLIARD G. WILKINSON, 
Plaintiff, 

v. 

ORANGE MOUNTAIN LAND COMPANY, 
a corporation of the State of Action at Law. 
New Jersey, and RocK SPRING 
CouNTRY CLUB, a corporation of 
the State of New Jersey, 

Def end ants. 

To Messrs. STAMLER, STAMLER & KOESTLER, Esqs., 
Attorneys for Plaintiff. 

GENTLEMEN: 

PLEASE TAKE NOTICE that the defendant Orange 
Mountain Land Con1pany appeals to the New Jer-
sey Supreme Court from the whole of the judg-
ment entered in this cause. 

GROSSO, BRUNDAGlE & ANDERSON, 
Attorneys for Defendant, Orange 

Mountain Land Cmnpany. 

Dated November 10th, 19,26. 
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Grounds of Appeal. 

(Filed .) 

NEW JERSEY SUPREME COURT 
' 

UNION COUNTY. 

WILLIA1-rn G. WILKINSON 
' Plain tiff-A ppellee, 

V. 

ORANGE MOUNTAIN LAND COMPANY, Action at Law. 
a corporation of the State of 
New Jersey, 

Defendant-Appellant. 

The appellant states the following grounds of 
appeal: 

1., The. Trial Court erroneously denied appel-
lants 1nohon for a nonsuit, when thereunto moved 
whereas, s~id motion should have been granted 0 ~ 

~,he follow1ng grounds, urged in support thereof: 
It (the co1~tract) provides that $2,000 is to be paid 

t? the arch1tect, $250 when the plans and specifica-
tions have b_een furnished to the company, and 
$!,750 at such time as the cmnpany shall have de-
c1ded to proceed w.ith construction of the said golf 
course. There is nothing in the testin1ony to indi-
cat~ that the Orange Mountain Land Company has 
dec1ded, or did decide to proceed with the con-
struction of a golf course." 

~- There is no evidence that the Orange Moun-
tain Land Company constructed or decided to con-
struct a golf course. 

3, 

Grounds of Appeal. 

3. The Trial Court erroneously ref used to direct 
a verdict in favor of the def end ant Orange l\!Ioun-
tain Land Company when thereunto moved, 
whereas said motion should have been granted on 
the following grounds . urged in support thereof: 
"There is no evidence before the jury to show that 
the Company decided at any time to proceed with 
the construction of said golf course. By the plain 
terms of the contract, the contra ·ct provides that 
for a payn1ent of a specific amount, $,250', and the 
delivery of plans and specifications, which has 
been paid, $1,750 at such time as the company 
shall have decided to proceed with the construc-
tion of the said golf course." 

4. The Trial Court refused to instruct the jury 
as follows, when thereunto requested by counsel 
for defendant Orange Mountain Land C01npany: 
"If the jury shall find that the Orange Mountain 
Land Company prevented the plaintiff fr01n per-
forming the contract sued on in this case, then 
your verdict must be such a proportion of the en-
tire p.rice as the fair cost of the work done bears 
to the fair cost of the whole work and in respect 
to the work not done such profits as he would have 
realized by doing it." 

5. The Trial Court ref used to instruct the jury 
as follows, when thereunto requested by counsel 
for defendant Orange Mountain Land Con1pany: 

, "If the jury shall :find that the Orange Mountain 
Land Company prevented the plaintiff f.r0111 per-
forming the contract sued on, and as there is no 
evidence to indicate either the value of the work 
perf orrned or the profits the plaintiff would have 
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Summons. 

realized if he had performed, your verdict must 
be limited to nominal damages." 

GROSSO, BRUNDAGE & ANDERSON, 
Attorneys for Defendant-Appellant. 

A true copy, 
JOSEPH B. FITZPATRICK, 

Clerk. 

Summons. 

(Filed .) 

THE STATE OF NEw JERSEY: To ORANGE MOUNTAIN 
LAND COMPANY, a corporation and the 
RocK SPRING COUNTRY CLUB, a corpo-

(Seal) ration. 
You are summoned to answer the an-
nexed cmnplaint of Williard G. Wil-
kinson, in an action at law, in the ~ew 

Jersey Supreme Court. AND TAKE Nor:r1cE that un-
less you file your answer to said complaint with 
the Clerk of the said New Jersey Supreme Court 
at Trenton, wlithin twenty days after service upon 
you of this writ and the annexed cmnplaint, the 
plaintiff may proceed in said suit and judg~nent 
1nay be entered against you. 

"\VITNESS, WILLIAM S. GUMMERE, Chief Justice of 
our New Jersey Supren1e Court at Trenton, this 
Twenty-sixth day of December, Nineteen Hundred 
and Twenty-five. 

ED"\VARD J. KELLEHER, 
Clerk. 

STAMLER, STAMLER & KOES'ILER, 
Attorneys. 

5 

Complaint. 

(Filed .) 

NE"\V JERSEY SUPREME COURT, 

UNION COUNTY. 

WILLIARD G. WILKINSON, 
Plaintiff, 

v. 
ORANGE MOUNTAIN LAND COMPANY, 

a corporation, and the Ro c K 
SPRING COUNTRY CLUB, a corpo-
ration, 

Defendants. 

The plaintiff, Williard G. "\Vilkinson, residing_ in 
the Borough of Fanwood, in the County of Union 
and State of New Jersey, complains: 

1. That on and before the eleventh day of Au-
gust, 1924, the plaintiff was a golf course architect. 

2. That on and before the eleventh day of Au-
o·ust 19·24 the defendant Orange l\1ountain Land 
o ' ' T Cmnpany was a corporation of the State of New 
Jersey and as such was the owner and possessor 
of a large tract of land known as property belong-
jng to the South l\Iountain Park Lan~ Company, 
upon which it desired to construct an eighteen hole 
golf course. 

3. That thereupon on the eleventh day of Au-
~ust, 19'21, the said Orange Mountain Land Com-
;any and the plaintiff did enter into a contract, 
in writing, in and by which said architect, for a 
consideration of two thousand ($2,000.00) dollars, 
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agreed to prepare plans and specifications and to 
stake out all tees, fairways, greens, traps and 
bunkers and do other work mentioned in said 
agreement for which said Coinpany agreed to pay 
said plaintiff said two thousand ($,2:,000.00) dollars 
as therein provided, copy of said contract is here-
to annexed and 1nade a part hereof as Schedule 
"A." 

4. That said plaintiff did perform certain of 
the work as provided in said contract and did re-
ceive payment of two hundred and fifty ($250.00) 
dollars on account of the sa1ne, and said plain tiff 
has been ready and willing to perfonn said con-
tract and complete the same and has, in fact, ,made 
the entire layout of the said golf course and has 
prepared leaflets and booklets in reference to said 
course which have been sub1nitted to and adopted 
by said defendants. 

5. That after the making of said contract, Exhib-
it "A," the said defendant Orang;e Mountain Land 
Company caused to be incorporated another corpo-
ration known as the Rock Spring County Club and 
the said Orange l\tlountain Land Cmnpany turned 
over to the said defendant, Rock Spring Country 
Club, the n1atter of developing said golf courSie 
and thereafter all matters in connection ,vith the 
building of said golf course and n1aintaining the 
sa1ne were conducted by the Rock Spring Country 
Club. 

6. That the said defendant Rock Spring Coun-
try Club at the request of the Orange Mountain 
Land Cmnpany, did adopt the work, plans and 
drawings of the plaintiff and did use the infor-
mation compiled by the plaintiff and his 1naps, 

7 

Co:mplaint. 

drawings and layout of said Golf Course in getting 
subscriptions to the membership of the said Rock 
Spring Country Club and did in all things adopt 
the contract and agree1nent made by and between 
the plaintiff and the Orange Mountain Land Com-
pany and assu1ned the obligation for payments 
therein contained, which contract is annexed here-
to as Schedule "A." 

7. That the 1nembers and organizers of the two 
def end ants are the same men and the two corpo-
rations are being run jointly for the purpose of 
building, constructing and operating said eighteen 
hole Golf Course. 

8. That the said def end ants decided to con-
struct said Golf Course upon said property and 
have actually done work thereon and although 
plaintiff was ready and willing to perf or1n all of 
his duties and work as provided to be done under 

· said contract Schedule "A," the said defendants 
have unlawfully and ilnproperly and without any 
justification breached said contract and have re-
fused to per1nit plaintiff to perform any work 
thereon and have placed another architect in 
chan.r.e of said work. 

To__, the damage of the plaintiff seventeen hun-
hundred and fifty ($1750.0.0) dollars besides 1n-
terest. ' 

SECOND COUNT. 

1. Plaintiff repeats the allegations contained in 
the First Count. 

2. Plaintiff did, pursuant to the terins of said 
contract, prepare and deliver to the def end ant the 
OranQ:e Mountain Land Company detailed plans 
and s;1ecifications for the construction of said Golf 
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Complaint. 

Course and did receive two hundred and fifty 
($250.00) dollars on account of said contract price 
as provided in said contract. 

3. That thereafter the said defendant Orang;e 
Mountain Land Co111pany decided to proceed with 
the construction of said Golf Course and had con-
veyed to it the land and property upon which said 
Golf Course ,vas to be constructed and actually 
did work of constructing a portion of said Golf 
Course. 

4. That the said Orange Mountain Land C0111-
pany irn111ediately upon receiving the deeds of 
conveyance for portions of said property, in turn, 
111ade a deed of conveyance for the same to the 
defendant Rock Spring Country Club and that said 
defendant Rock Spring Country Club thereupon 
assun1ed the obligation of the Orange Mountain 
Land Company contained in said contract of Au-
gust 11, 19124, and did further work for and upon 
the construction and developn1ent of portions of 
said Golf Course laid out and designed by the 
plaintiff and used the prospective drawings and 
plans of the plaintiff in soliciting me111bership to 
said Golf Course. 

5. That plaintiff has been ready and ,villing an<l 
able at all times to perf onn and co111plete his part 
of said contract, in accordance with the true in-
tention and n1eaning thereof and that the defend-
ants have refused to perinit plaintiff to cmhe upon 
the ground and to further supervise the erection 
and construction of said Golf Course and have 
thereby breached the terms and conditions con-
tained in said agreement and said defendants have 
held out to the public that said Golf Course has 

9 

Complaint. 

been planned and is being constructed under the 
supervision and direction of the plaintiff. 

Judgment will be claimed against both def end-
ants on both counts for seventeen hundred and 
fifty ($1750.00) dollars, or in the alternative against 
either of said defendants. 

STAMLER, STAMLER & KOESTLER, 
Attorneys of Plaintiff. 

SCHEDULE "A." 

AGREEMENT 111ade this 11th day of August, 
1924, between the Orange Mountain Land Co., a 
corporation of the State of New Jersey, hereinafter 
called the Company, party of the first part, and 
Williard G. Wilkinson, hereinafter called the ar-
chitect, party of the second part, witnesseth that 
the Company agrees to employ the said architect 
for the purpose of designing an 18 hole golf Course 
to be located on the property shown the architect, 
and known as property belonging to the South 
Mountain Park Land Company. 

THE SAID ARCHITECT agrees, for and in consid-
eration of the su111 of $2,000, to be paid as here-
inafter stated, to prepare a plan and specifications 
for the erection and construction of an 18 hole golf 
course on the above property. Said plan is to in-
clude all of the details and landscape effects of 
the entire property and its available features, for 
golf, tennis, riding, and swimming. In addition 
thereto and for the same consideration, to act in 
an advisory capacity to the said C0111pany in all 
111atters pertaining to the promotion and planning 
of the above. 

THE SAID ARCHITECT also agrees to personally 
stake out all Tees, Fairways, Greens, Traps, and 
Bunkers on the said property, in accordance with 
the plan above. 

• 
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Complaint. 

THE SAID ARCHITECT also agrees to make all 
necessary models of Greens to enable the construc-
tor of said course to build the said Greens with the 
desired characters and undulations as indicated on 
the said plan. 

THE SAID ARCHITECT also agrees to use his pro-
fessional status and his best efforts to carry out 
the designing and construction of the said course 
to a successful completion. 

The company agrees to pay the architect, the 
aforementioned sum of $;2,000 in the following 
manner. 

$250.00 on the delivery of details, plans and spe-
cifications. 

$1,750 at such time as the Company shall have 
decided to proceed with the construction of the 
said golf course. 

It is further agreed -between the parties, that in 
case the Company shall decide not to construct 
the golf course on the property, aforementioned, 
that the initial payment of $250.00 shall be in full 
settle1nent and satisfaction, for any services which 
the said architect may have rendered to the said 
Company and shall complete the terms of this con-
tract. 

IN WITNESS WHEREOF, the party of the first part 
has caused these presents to be signed by its Presi-

. dent and attested by its Secretary, and the party 
of the second part has signed this agreement and 
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Answer. 

affixed his seal hereto, the day and year first above 
written. 

Signed, Sealed and Delivered ( 
in the presence of S 

ORANGE MOUNTAIN LAND CO., 
By FRANK BREWER, 

President. 
Attest: 

ALFRED J. GROSSO, 
Secretary. 

W. G. WILKINSON. (L. S.) 

Answer. 

(Filed .) 

NE\V JERSEY SUPREME COURT, 

UNION COUNTY. 

WILLIARD G. WILKINSON, 
Plaintiff, 

u. 

ORANGE MOUNTAIN LAND COMPANY, 
a corpo.ration of the State of 
New Jersey, and RocK SPRING 
COUNTRY CLUB, a corporation of 
the State of New Jersey, 

Defendants. 

Action at Law. 

The def end ant, Orange Mountain Land Com-
pany, a corporation of the State of New Jersey, 
with its principal office in the City of Orange, 
County of Essex and State of New Jersey, says: 
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Answer. 

ANSWER TO FIRST COUNT: 

1. It has no knowledge or information suffi-
cient to forn1 a belief as to the first paragraph of 
the complaint. 

2. It denies Paragraph 2 of the cmnplaint. 

3. It ad1nits Paragraph 3. 

4. It ad1nits Paragraph 4 in so far as the alle-
gation therein contain .ed of a pay1nent of $250, on 
account of the same, but denies the remainder of 
the said paragraph. 

5. It denies Paragraph 5. 

6. It denies Paragraph 6. 

7. It denies Paragraph 7. 

8. It denies Paragraph 8. 

ANSWEIR TO SE:COND COUNT: 

1. This def end ant repeats the allegations con-
tained in the answer to· the first count as its an-
swer to Paragraph 1 of the second count of the 
complaint. 

2. It ad1nits that it paid to the plaintiff the sun1 
of $250, but denies the remainder of the said para-
graph. 

3. It denies Paragraph 3 of the said count. 

4. It ad1nits that it conveyed certain real estate 
to the Rock Spring Country Club, and denies the 
remainder of the said paragraph. 

5. It denies Paragraph 5. 

.......................... ' 
Attorney for Defendant 

Orange Mountain Land Co1npany. 

,. 

13, 

Appearances. 

NEW JERSEY SUPREME COURT, 

UNION COUNTY CIRCUIT. 

October Ter1n, 1926. 

WILLIARD G. vVILKINsoN, 

V. 

ORANGE lYiouNTAIN LAND COMPANY 
and THE RocK SPRING CouNTHY 
CLUB, a Corporation. 

Transcript of stenographer's notes of evidence 
in the above entitled cause taken before Hon. Peter 

10 

F. Daly, Circuit Cou'.rt Judge, and a Jury, at the 20 
Union County Court House, in the City of Eliza-
beth,. New Jersey, on the third day of November, 
A. D. 19·26, at 11 :45 A. M. 

APPEARANCES: 

MESSRS. STAMLER, STAMLiER & KOESTLER, 
HARRY YouNG, Esq. (Present), 

Attorneys for the Plaintiff. 
MESSRS. RIKER & RIKER, 

80 THEODORE McC. MARSH, Esq. (Present), 
Attorneys for the Def end ant The Rock 

Spring Country Club. 
MESSRS. GROSSO, BRUNDAGE & ANDE:RSON, 
ALFRED J. GRosso, Esq. (Present), 

Attorneys for the Defendant The Orange 
Mountain Land Company. 

Mr. ;young opens the case for the plaintiff. 

Mr. Marsh opens the case for the defendant The 
Rock Spring Country Club. 

/ 
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Alfred J. Grosso, direct. 

Mr. Grosso opens the case for the def end ant 
The Orange Mountain Land Cmnpany. 

ALFRED J. GROSSO, a witness called on be-
half of the plaintiff, being duly sworn according 
to law, on his oath saith: 

Direct examination by Mr. Young: 

Q. You are a member of the fir1n of Grosso, 
Brundage & Anderson, in Orange, the attorneys 
for the Orange Mountain Land Con1pany in this 
suit? A. I am. 

Q. You are secretary of the Orange Mountain 
Land Company? A. I ain. 

Q. vVere you also a n1ember of the co1nmittee 
for farming the Rock Spring Country Club? A. 
I don't know of any comn1ittee for f orn1ing the 
Hock Spring Country Club. 

Q. Are you secretary of the Rock Spring Coun-
try Club? A. Yes. 

Q. Will you please tell me who is the chairman 
of the golf cmnmittee of the Rock Spring Country 
Club? A. Charles Robbins. 

Q. Mr. Grosso, are all the members or incor-
porators of the Orange Mountain Land Company 
also founder members of the Rock Spring Country 
Club? A. Yes. 

Q. \Vhat was the object of the Orange Mountain 
Land Company? A. The Orange Mountain Lan<l 
Company is a corporation that was organized in 
the early part of the year 19·24, and it purchased 
a large tract of land in the Orange Mountains. 
The original idea being to go into the real estate 
development business. The certificate of incor-
poration gives it that power. It was organized as 
a real estate company. 

15 

Alf red J. Grosso, cross. 

Q. Has it any other powers outside of the power 
of a real estate company? A. Just the usual gen-
. eral powers. 

Q. But pri1narily for buying and selling real 
estate, is that correct? A. Yes, that is correct. 

Q. What, on the other hand, is the object of 
the Rock Spring Country Club? A. The Rock 
Spring Country Club's powers are purely social 
and recreational, and for the purpose of sports. 

Q. Mr. Grosso, do you know at what time, -
you say it was son1e ti1ne in 1924,-that the Orange 
Mountain Land Company was incorporated? A. 
Yes. 

Q. Was it July 21, would you say? A. I have 
the certificate of incorporation. 

Mr. Marsh: I think these matters should 
be proved 1by the certificate of incorpora-
tion, not from the mouth of the witness. I 
object to the questions. 

Mr. Young: I asked him merely as the 
secretary of the company, if it is within his 
knowledge. If it is not, it is not of such im-
portance. I will withdraw the question. 
That is all, Mr. Grosso. 

Cros.~ examfrzation by Mr. Marsh: 

Q. l\!Ir. Grosso, you speak of founder n1embers 
of the Rock Spring Country Club; what do you 
n1ean by that terin? A. Well, I took it fro1n the 
question that he meant n1emhers of the Rock 
Spring Country Club. There are no founder men1-
bers in the plan of organization of the Rock Spring 
Country Club. 

Q. How is the 1ne1nbership constituted of the 
Rock Spring Country Club? A. As I recall it the 
membership is djvided into three classes, certifi-
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Alf red J. Grosso, cross. 

cate members, associate 1ne1nbers, and non-resi-
dent me1nbers. 

Q. How 1nany me1nbers are there of the certifi-
cate membership class? A. 32:4. 

Q. How many persons who have any interest in 
the Orange Mountain Land Company -are there 
who have any n1e1nbership in the Rock Spring 
Country Club? A. 19. 

Q. Who are the officers of the Orange l\tloun-
tain Land Company as of the time in 192:4 when 
the contract was made? A. Mr. !-?rank Brewer 
was president; John S. Francis, vice-president; and 
Alfred J. Grosso, secretary and treasurer. 

Q. Have they held those offices froin 192--1 to the 
present tilne? A. They have. 

Q. Did Mr. Brewer hold any office ju the Rock 
Spring Country Club? A. No. 

Q. Does Mr. Francis hold any office in the Rock 
Spring Country Club? A. No, he holds no office. 

Q. Is he on the board of governors or trustee 
of the Rock Spring Country Club? A. No, he is 
not. 

Q. Are either of those gentlemen? A. No. 
Neither of them are. 

Q. When was the first n1eeting of any of the 
persons interested in the Rock Spring Country 
Club? Have you your minute book here that will 
tell us that fact? A. Yes, I have. 

Q. Using that, will you tell us the tilne when 
that was first contemplated? A. The first meeting 
of members of the club was held on February 18, 
1925. 

Q. Can you tell 1ne who the persons were who 
were interested at that time in the for1nation. 
pointing us as to any interrelationship between 
the two units : 9£ the Oran ge Mountain Land Coin-

17 

Alf red J. Grosso, cross. 

pany and the Rock Spring Country Club? ' A. I 
didn't get that question clearly. 

Q. Have you there the persons who were present 
at the 1neeting and interested in the organization 
of the Rock Spring Country Club? A. Yes. I have 
a list. 

Q. Will you tell me how n1any? A. Do you 
mean how many are interested in the land c01n-
pany who were present at that 1neeting? 

Q. How many were present altogether and how 
n1any of those who were present were interested 
in the land c01npany? · A. There were sixty-one 
persons present at the meeting. Twelve of the 
sixty-one are me1nbers of the Orange Mountain 
Land Company. 

Q. vVho were the officers of the Rock Spring 
Country Club and who were the 1nembers of the 
board of governors? A. Do you mean the officers 
at that ti1ne? They are the saine now. The presi-
dent is T. H. Powers Farr; Vice-President Charles 
Robbins ,; Secretary Alfred J. Grosso; Treasurer 
Clarence S. A. Willian1s. The board · of governors 
are Mr. Farr, Mr. Russell Colgate, Stanley M. 
Babson, Clarence S. A. Williams, George 0. L. 
Moore, T. McCurdy Marsh, Worrall F. Mountain, 
Dallas W. Haines, George S. Spottiswoode, Miner 
W. Osborn; Mr. Dolson was a governor at, that 
time but he ,vas succeeded by Dallas Haines. 

Q. Of that group of officers and directors which 
you have mentioned, how 1nany are there that 
have any relationship to the Orange 'Mountain 
Land Company?' A. Two. 

Q. And who are those? A. Mr. ·Farr and Alfred 
J. Grosso. 

Q. Is there any interrelationship whatsoever 
between the organization known as the Orange 
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Mountain Land Company and the Rock Spring 
Country Club except the fact that in the cases in 
which you have mentioned individuals belonged 
to the two organizations? ' A. None. 

Q. Have you the certificates of incorporation of 
the two companies with you? A. Yes, I have. 

Mr. lYiarsh: Have you any objection to 
having them n1arked for identification? 

The Court: Why don't you agree to put 
them in? 

Mr. Young: I agree to put the1n in. 

A. ( Continued.) This is the certificate of in-
corporation. Here they are, both of then1. 

(Certificate of incorporation of Orange 
Mountain Land Company entered in evi-
dence and marked Exhibit D-1.) 

( Certificate of incorporation of Rock 
Spring Country Club entered in evidence 
and marked Exhibit D-2.) 

Redirect- examinaif-iorn_ b,y Mr. Young: 

Q. When you speak of Alfred J. Grosso being 
interested you mean yourself, don't you? A. I 
n1ean myself, yes. I thought I would mention the 
name for the purpose of the record. 

lYir. Young: That is all. 

WILLIARD G. WILKINSON, the plaintiff, being 
duly sworn according to law, on his oath saith: 

Dire ;cf-examination by Mr. Young: 

Q. Mr. Wilkinson, where do you live? A. Plain-
field, New Jersey. 

Q. What is your profession? A. Golf architect. 

H) 

Williard G. Wilkinson, direct. 

Q. How many years have you been in that pro-
fession? A. About eleven years. 

Q. Mr. Wilkinson, before the 11th day of August, 
19124, did you have any conversation with an o-fll-
cer of the Orange Mountain Land Com .pany in 
relation to drawing a contract to make a golf 
course? A. Yes, sir. 

Q. Mr. Wilkinson, is this the contract, is this 
your signature? A. Yes, sir. 

Q. And is that the contract which you entered 
into with the Orange Mountain Land Co1npany? 
A. Yes, sir. 

The Court: Is it the same as in the plead-
ings? 

Mr. Young: Yes, sir. 
Mr. Grosso: That is ad1nitted. 
(Contract entered in evidence and 1narked 

Exhibit P-1.) 

Q. Did you make an effort to carry out the 
tenns of this contract? A. In every way; yes, sir. 

Q. What did you do? A. I first made an exain-
ination of the property, after the first conference 
which was held about August 2 or 3 or thereabouts. 
I made an examination of the property in cmnpany 
with Mr. Brewer and Mr. Grosso, and an e1nployed 
surveyor, that is a surveyor employed by the com-
pany for the purpose of defining the boundary 
lines of the property upon which the golf course 
was to be designed. In addition that I made s0111e-
thing like twelve visits to the property for the 
purpose of designing the various eighteen holes on 
the property. 

Q. And from that inspection, and so forth, and 
examination, did you draw up a set of plans for 
the working plans for the course? A. Yes, sir. 
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Q. Are these the plans which you drew? A. Yes, 
sir. In addition to blue prints. 

Mr. Young: Have you any objection to 
these? 

Mr. Marsh: I would like to ask · one or 
two questions before. 

Special cross examination by Mr. Marsh: 

Q. Mr. Wilkinson, . in preparing these plans is 
this the f orin in which you prepared them origin-
ally, or do you prepare then1 on a tracing paper 
and blue prints? A. Of course on a tracing. It 
could not be put on there without a tracing. 

Q. Is this in the sa1ne form as appears on your 
original tracing? A. Exactly. 

Q. Have you your original tracing here? A. I 
have not, sir. The exact plan, however, was turned 
over to the club in blue print form. Not in colored 
form. 

Q. You say turned over to the club. Who do you 
mean? A. The people with wh0111 I was doing 
business at the time. 

Q. Who were the individuals? A. Mr. Grosso 
Mr. Schwartley, Mr. Brewer and Mr. Farr himself 
saw the plans and examined the plans. That is, 
just a colored black and white print .of the original 
plans and blue print. 

Mr. Young: Have you any obJection? 
Mr. lVlarsh: No. He says it is not the 

original, but it is an . exact duplicate. 
(Plan entered in evidence and 1narked 

Exhibit P-2.) 

Q. What else did you do besides preparing the 
plans which have just been introduced? What 

21 

Williard G. Wilkinson, cross. 

else did you do in carrying out the terins of your 
contract? A. I staked out the course as far as 
the tees, ,greens and bunkers were concerned; part 
of the work, such as m.aking the models, was not 
done because it was understood that before-

Mr. Marsh: I object. 

Q. Do not testify as to what was understood, Mr. 
Wilkinson. You say that the models, you did not 
do the models; why didn't you do the 1nodels? Not 
what you supposed. A. Because the models could 
not be prepared until construction, work was 
started. 

Q. Is that a usual course 1n your business to 
prepare the models after the construction has 
started? A. Yes, sir. 

Q. Why is that? A. In a number of instances 
it is impossible to make 1nodels for the prepara-
tion of greens until such clearing has been 1nade, 
in order to give me the opportunity of seeing ex-
actly what kind of contour and work I have g.ot 
to do before I can make the 1nodels. 

Q. Was that the case in this particular instance? 
A. Yes, sir. 

Q. Now, in your contract you agreed to act in 
an advisory capacity to the Orange Mountain Land 
Company in all matters to the pr0111otion and 
planning of both. Will you kindly explain to the 
Court and jury any advice which you .g:ave the1n 
regarding the organization of this golf club? 

Mr. Marsh: I object until he fixes to 
who1n and under what circumstances he 
gave this advice. 

Mr. Young: Very well. 
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jury at what time you gave the advice which I 
asked you in the former question, or any advice, 
just the time, give us the time and the place? A. 
The first meeting was held at the Rock Spring Inn 
about August 1. 

Q. Is that the meeting Mr. Grosso testified to? 
A. That was the first meeting. No, that is not the 
.meeting Mr. Grosso ref erred to in which he said 
there were sixty-one me111bers. This was the first 
1neeting. 

Q. By the way, were you at that meeting where 
the sixty-one members ,vere? A. Yes, sir. 

Q. Go ahead. This was at the Rock Spring Inn, 
in the Orange Mountains? A. Yes, sir; in the 
Orange Mountains. At that time-.__,, 

Q. Wait a minute. Who did you speak to in 
regards to advice as to the planning of the club, 
or proposed club? A. Mr. Grosso, Mr. Schwartley, 
Mr. Samuel Supplee, Mr. Ralph Supplee, Mr. Fran-
cis. 

Q. Mr. Grosso, he is the secretary or was the 
secretary of the Orange Mountain Land Con1pany? 
A. Yes, sir. 

Q. Who else? A. Mr. Brewer. 
Q. What is lVIr. Brewer, what capacity has he? 

A. He was vice-president at the time of the Orange 
lYiountain Land C01npany. 

Q. Any other officer? A. I don't ren1ember. 
Q. Just tell the Court and jury what was said, 

what you said to them and what they said to you. 
A. Well, it was discussed that the present gather-
ing of n1en promote a country club, and I was 
asked to attend the meeting for the purpose 'Of 
giving what advice I could about the 1natter, as I 
had had considerable experience with the pron10-
tion of a number of clubs. Various n1atters were 
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discussed as to the means of acquiring the prop-
erty and forming the club. 

(Adjourned until 1 :30 P. M.) 

Afternoon Session 1 :30 P. M. 

Q. Mr. Wilkinson, before lunch you were tes-
tifying as to a conference had at the Rock Spring 
Inn. Will you tell the Court and jury just ,vhat the 
conversations were at that place and tiine? 

Mr. Marsh: May I ask whether or not this 
conversation was before or subsequent to 
the making of the contract? If it was before 
the contract, and relates to it, it seems to 
me it should be excluded . 

Q. Will you please fix a date as to the time 
when this meeting was held? A. About August 1. 

Q. It was before the contract was drawn? A. 
Yes, sir. 

Mr. Marsh: I object to it as the contract 
would be the result of the negotiations and 
anything prior to that ti1ne. 

The Court: Objection sustained. 
Mr. Young: In the contract itself it says 

that he :is to act in an advisory capacity. He 
was in such capacity that evening, although 
it was before the making of the contract, it 
was the basis upon which the contract was 
drawn. It is one of the provisions of it. 

The Court: He takes the position that 
he carried out his contract. Hasn't he sworn 
to that? ' 

l\!Ir. Young: Yes, sir. 
The Court: He said he did everything he 
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was required to do under the terms of the 
contract. 

Mr. Young: Yes. 
The Court: Why does not that stand un-

til it is contradicted? You see when the con-
tract refers to the duty of acting in an ad-
visory capacity, it certainly means after the 
contract. 

Mr. Young: May I proceed on the line of 
testimony of him acting in an advisory ca-
pacity after the contract was signed? 

The Court: If you want to go into specifi-
cations he can tell all that he really did after 
the contract was signed, yes. The contract 
is admitted. He has generally stated that 
he did everything that he was required to 
do under the terms of the contract, as I re-
me1nber his testimony. 

Mr. Young: In 1ny opening and also in 
the pleadings I am endeavoring to prove 
that he had this club-this new club, a sepa-
rate club which they claim it is, was n1ade 
and was formed at his own suggestion, and 
they a.re using his own suggestion to go back 
on him in this contract which he made with 
the Orange Mountain Land Con1pany. 

The Court: That was not your question. 
Your question was whether he acted in an 
advisory capacity as to the physical work 
that he did. What .is your contention, that 
it was arranged to organize this club, the 
Hock Spring Country Club, before the con-
tract was signed?' ... 

Mr. Young: Bef?re, during, and after the 
contract was signed. Of course, I could 
bring that in in rebuttal but I would much 
prefer to introduce it now, if it is proper. 
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The Court: Your question did not imply 
that that was .its purpose. Your question 
was whether he acted in an advisory ca-
pacity. Advisory capacity with .reference to 
the contract 1neans an advisory capacity as 
to construction of the work, physical con-
struction. 

Mr. Young: In the contract it says: "In 
addition thereto and for the sa1ne considera-
tion to act in an advisory capacity to the 
said company in all matters pertaining to 
the promotion and planning of the above." 
The planning would probably be physical, 
but the promotion is what I wish at this tiine 
to place before the Court and jury. 

The Court: Ask your question. 

Q. Mr. Wilkinson, please confine yourself to con-
versations had after the signing of this contract 
for the promotion of the golf course. A. Well, the 
first meeting after the drawing of the contract 
was held in my office. 

Q. \,Vhere is that? A. At that tiine at 35 Cort-
landt Street. 

Q. And who was present? A. Mr. Grosso, Mr. 
S.chwartley. 

Q. Who is Mr. Schwartley? A. One of the 
founder members of the Rock Spring Country 
Club. 

Q. Who else? A. Mr. Ralph Supplee. 
Q. What is Mr. Ralph Supplee? A. Also one 

of the founder members of the Rock Spring Coun-
try Club. And Mr. Brewer. 

Q. What took place at that meeting?' They 
came to your office? A. Yes, they ca1ne there for 
the purpose of looking over tentative plans that 
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I haa drawn for the layout of the eighteen holes 
for the country club, and also to discuss generally 
the way to promote the club. In other words, it 
was discussed at that meeting that a country club 
lbe formed; that the present founder 1ne1nbers, 
that is the original organization committee, con-
sisting of those gentlemen, was to interest other 
people in Orange and the vicinity of the Oranges 
in the promotion of the club. 

Q. Who said that? A. Mr. Grosso. 
Q. What else was said? A. The matter of draw-

ing up a prospectus was discussed and it was sug-
gested at that time that photographs be taken and 
that I complete a definite plan of the course, and 
that that plan be incorporated in the prospectus. 
The prospectus also contains photographs which I 
did not take personally, but which I directed the 
photographer to take. 

Q. Mr. Wilkinson, from the outcome of this 
meeting were you directed to furnish photographs 
for the prospectus which the Rock Spring Country 
Club was to send out to obtain 111embership? 

Mr. Marsh: I would like to object unless 
he indicates who directed him. 

Q. Yes, or no? A. Yes. 
Q. Who was it that directed you to do this? A. 

M.r. Grosso and Mr. Brewer. 
Q. Mr. Brewer is the vice-president of the Orange 

Mountain Land Company? A. Yes, sir. 
Q. And Mr. Grosso is the secretary of the Orange 

Mountain Land Company? A. Yes, sir. 
Q. Is this the prospectus which you speak "of, 

Mr. Wilkinson? A. Yes, sir. 
Q. Are those the photographs which you had 

taken under your supervision? A. Yes, sir. 
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Q. There is a map in the back here which says, 
"Rock Spring Golf Course, Orange, New Jersey, 
by W. G. Wilkinson." Is this the plan which you 
drew? A. Yes, sir. 

Q. And on the fourth page of the prospectus ap-
pears the fallowing: "The golf course: A survey 
of the property has been made and Mr. W. G. Wil-
kinson, the golf architect, makes the following re-
port about its possibility: The property is indeed 
one of the most interesting tracts of land it has 
been my pleasure to examine and plan, and cer-
tainly lends itself to a golf course of distinct char-
acter," is that your own quotatio _ns? A. Yes, sir. 

Q. "The _ cqntour is ideal, making it possible the 
development of a sporty course and one of cham-
pionship character. You will note in the plans that 
I have made good use of the inte.resting water 
space known as Cable Lake, the tenth and 
eighteenth holes over this beautiful stretch of 
water should prove to be the equal of the 1nost 
picturesque that can be found anywhere. The en-
tire eighteen holes are planned giving one a variety 
of play throughout; the length a little over sixty-
four hundred yards, with a par of seventy-four, 
1nakes the entire circuit n1ost interesting. I have 
planned also to build double and chainpionship 
tees, and the yardage, of course, as 1nentioned, will 
be from the cha1npionship or back tees.'' Was 
that all which I have read put into the prospectus 
at your suggestion? A. No. There was another 
paragraph on the end of that letter which Mr. 
Grosso thought was not necessary to insert in the 
prospectus and it had to do ·with the construction 
of the course. 
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Q. As. far as this is concerned, this is directly 
quoted from your letter to them? A. Yes, sir. 

Q. At their request? A. Yes, sir. 
Q. At whose request? A. Mr. Grosso's. 
Q. When did he make this request? A. I believe 

it was at Mr. Parr's house. I am not quite positive 
about that. The present president of the club. 

Q. Do you know whether these pa1nphlets were 
sent out to prospective members, or to-be members, 
of the Rock Spring Country Club? A. Yes, sir. 

Mr. Marsh: We will ad1nit they were. \Ve 
will admit that is a copy of the prospectus 
that was sent out to members who were 
suggested for membership in the club. 

Mr. Young: Do you also admit they were 
sent out after the Rock Spring Country 
Club was organized and incorporated? 

Mr. Marsh: Some were sent before and 
some were sent after. 

Mr. Young: I ask this be marked in evi-
dence, and the envelope attached, addressed 
to Mr. A. D. Honeyman, 26 Broadway, New 
York; the postmark is dated November 5, 
19'25. The company being incorporated in 
May, 192:5. 

(Prospectus entered 1n evidence and 
1narked Exhibit P-3.) 

(Envelope entered 1n evidence an<l 
1narked Exhibit P-4.) 

Q. Mr. Wilkinson, did you prepare a state1nent 
for the Rock Spring Country Club as to finances 
of other clubs? A. I gave some inforination- to 
the president of the club for that purpose. 
· Q. And who was the president of the Rock 

Spring Country Club? A. Mr. T. Towers Farr. 
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Q. You gave that to him? A. Yes, sir. 
Q. This circular which the Rock Spring Country 

Club sent out, is that financial information set 
forth in it? A. Some of it; yes, sir. 

Q. vVhat part? A. Not all of it. 
Q. What part? A. The Winged Foot Golf Club, 

Lakeville Golf Club, and the Greenbrook Country 
Club. And some of the inf orn1ation regarding the 
formation as to bonds. 

Q. There you set forth the usual metho ,d of 
financing these golf and country clubs? ' A. Yes, 
sir. 

Q. And the 1nanner in which it is done? A. Yes, 
sir. 

Mr. Young: I ask that be admitted in evi-
dence. It being sent also with your pros-
pectus. 

Mr. Marsh: I will admit it was sent out 
by Rock Spring Country Club but that is as 
far as I will go. 

Mr. Young: D'o you also admit that was 
sent out after the incorporation of the Rock 
Spring Country Club? 

Mr. Marsh: Yes, we will admit that was 
sent out after its incorporation, as well as 
before. No. Just after; not before. 

(Circular entered in evidence and marked 
Exhibit P-5.) 

Q. Is Mr. Brewer an officer in the Rock Spring 
Country Club? A. I don't know, sir. 

Q. Is he an officer of the Orange Mountain Land 
Company? A. Yes, sir. 

Q. What position does he hold?' A. Vice-presi-
dent. 
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Mr. Marsh: He is president. He signed 
the contract as president. 

Q. December 4, 19124, did you receive a letter 
from him? A. Yes, sir. 

Q. Is that the letter you received? A. Yes, sir. 

Mr. Marsh: No objection. 
Mr. Young: The letter is: "Orange 

Heights A venue, West Orang :e, Deceinber 4, 
19'24. My dear Mr. Wilkinson: Your letter 
of the second received. Many thanks. I am 
glad to tell you that the club is going along 
very well, the or.ganization committee hav-
ing been completed yesterday and the book 
is now in the printer's hands. I will mail 
you a copy on Tuesday next. Please let ine 
have by return mail the names of your 
friends who want to get in first one hundred 
at $500 each. As you will see by our sheet 
such men as Russell Colgate, Charles Edi-
son, etc., it should he filled up very quickly. 
I have been looking for the colored plan 
you spoke of for a long while and I believe 
if you can hurry this along it may assist to 
our mutual advantage. I am sorry you found 
no one at the house. There should have 
been some one there all the time. Had I 
known you were coining over would have 
been ,glad to have met you there. Perhaps 
we can get together one day next week. I 
am now living in my house just under the 
brow of the inountain, at the above address, 
so it is easily accessible. Kind regards. Sin-
cerely, Frank T. Brewer." 

(Letter entered in evidence and marked 
. Exhibit P-6.) 
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Q. What else did you do as to pr01noting this 
Rock Spring Country Club beside the things you 
have already testified to? 

Mr. Marsh: I do not think he has testified 
already that he is promoting the country 
club. If he says promoting .golf course per-
haps it comes under the language of the 
contract, but not the country club. I object 
to the form in which the question is now 
presented. 

Mr. Young: I will withdraw that cluestion. 

Q. Mr. Wilkinson, will you explain to the Court 
and jury any method or inethods which you pro-
posed for the making of this golf course to any of 
the members of the Orange Mountain Land Com-
pany, or the Rock Spring Country Club? 

Mr. Marsh: I object to that until he fixes 
it with someone in authority. 

Mr. Young: He may answer yes or no. 
The Court: He n1ay answer. 

A. Yes, sir. 
Q. To whom and at what time was this? · A. 

Some time in Septeinber, at my office. And an-
other time at the home of Mr.-

Q. September, 1924? A. Yes, 1924. And at the 
home of Mr. Farr on one occasion, the president 
of the club. And several times at Mr. Grosso's 
office. And once at my own office. 

Q. Take the first one that you spoke of in Sep-
tember, what was said there as to any methods 
which you proposed for the carrying out of this 
contract you signed? 

Mr. Marsh: I object unless he indicates 
who sent it. 
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Mr. Young: I am asking him the first time. 

Q. Where was the first one after the signing of 
the contract, where was the first conversation held? 
A. In my office. 

Q. You testified before-was that the conversa-
tion you testified before that Mr. Grosso and Mr. 
S_chwartley and Mr. Supplee were there? A. Yes, 
sir. 

Q. What was said there as to method of pron1ot-
ing this golf course and carrying out that contract? 
A. vVell, several suggestions were given as to 
which was the best way to promote the country 
club. 

Q. Did you make any sug:g:estion as to a 1nethod 
to promote the country club? A. Yes. 

Q. What was it? A. That the Orange lVIountain 
Land Company, as a holding con1pany, pr01note 
the club, do the primary work, such as the acquir-
ing of the property, the making of the plans for 
the golf course, the drawing up of the prospectus, 
so that those things could be presented to men 
who would be financially interested in the club. 

Q. Was all the property - do you know whether 
all the property at that ti1ne was in the hands of 
the Orange Mountain Land Company? A. I under-
stood that it was not. I understood that they had 
an option on it. 

Q. Was your plan adopted? A. Yes, sir. 
Q. By whom? A. By Mr. Grosso. 
Q. Was that carried out in the prospectus which 

you helped to prepare? A. Yes, sir. 
Q. When was the next conversation after the 

one in your office? A. The next conversation was 
at Mr. Grosso's office. 

Q. Mr. Grosso the secretary of both orcr · 
5 ,aniza-

tions? A. Yes, sir. 

Williard G. lVilkinson, cross. 

Q. And what was said at that time? A. We dis-
cussed the plan of the course, and the printing 
matter, that is the text of the prospectus, and the 
photographs, before being finally accepted by the 
club or incorporated in the prospectus. 

Q. Was that carried out? A. Yes, sir. 
Q. It was adopted by the Rock Spring Country 

Club? A. Yes, sir. 
Q. Who suggested the name of the Rock Spring 

Country Club? A. I suggested the name. 
Q. To whom? A. Mr. Grosso and Mr. Brewer. 
Q. Under what circumstances? A. We w·ere dis-

cussing what name we should call the country 
club, and Mr. Brewer suggested that we call it the 
Rock Spring Country Club, for one reason that 
he owns the Rock Spring Inn, and the Rock Spring, 
which is adjacent to the property, and we agreed, 
both of us, that would be a fair name for the club. 

Q. During all this time, as I understand, you 
were asked your opinions and your advice as to 
the promotion of this company - or the promotion · 
of this club? A. Yes, sir. 

Q. Have you had any experience prior to this 
in organizing golf courses? 

Mr. Marsh: I object. 

A. Yes, sir . 

Mr. Young: I merely wish to show it is 
quite reasonable that the man's state1nent 
is true, on account of courses; I want him 
to testify that he has figured the finances 
and has promoted them in a similar man-
ner. That was my object of the question. 

The Court: I do not think it is necessary 
for you to go into that no,v. His ability in 
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that direction has not been questioned, that 
is, his ability to do what the contract re-
quired hi1n to do. 

M.r. Young: All right. I will withdraw it. 

Q. Mr. Wilkinson, you are familiar with the 
ground owned by the Orange Mountain Land Con1-
pany? A. Yes, sir. 

Q. According to your contract you went all over 
the ground and surveyed the same? A. Surveyed 
it for the golf course; yes, sir. 

Q. I show you a circular that is entitled "Rock 
Spring Country CJub, dated June 15, 192,5, signed 
by T. H. Towers Farr, president," and ask you 
if you received that? A. Yes, sir. 

Q. It is dated June 15, 1925, and a1nong other 
things it says: "The stumps about seven hundred, 
have been moved from the lake, and part of the 
shore has been put in order for swim1ning, as soon 
as the lake fills." Is that work pa.rt of the cou-
struction of a golf course? A. Yes, sir. 

Q. And from your experience as a golf architect 
how long would you say on this particular course 
it would take to remove seven hundred stumps? 
What length of time would it take? A. Oh, prob-
ably two or three months. 

Q. You have seen the ground there? A. Yes, 
Slr. 

Q. So that as an expert I am asking you would 
you say that that work was begun before May 1 
or after May 1? 

Mr. Marsh: I object. I do not get the 
materiality of this at all. 

The Court: I do not either, but I will al-
low it. If it is not right I will strike it out. 

(Question re1)eated by stenograp h er.) 
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A. Before. 
Q. In other words, before the Rock Spring 

Country Club was incorporated? A. Yes, sir. 

(Circular entered in evidence and 1narked 
Exhibit P-7.) 10 

By the Court: 

Q. And before the contract was signed? A. No. 

By Mr. Young: 

Q. Was there anything else which you did in 
order to promote the Rock Spring Country Club? 

lYir. Marsh: I object again to that use 
of the term "Rock Spring Country Club." It 
seems to me that is not under his contract. ~O 

The Court: Their claiin, as I understand 
it, is that in the work of planning the course 
required by the contract, or pron1oting the 
course, that the claim is that they deter-
1nined the best way to promote the course 
was to form a separate and distinct golf 
club. And the clai1n, as I get it, is that or-
ganization and creation of that club is the 
result of the work and the influence of the 
0Tange Mountain Land Company. That is ao 
the position of his claim. And that the or-
ganization of the Rock Spring Country 
Club was the method that was the agency 
determined upon by the Orange Mountain 
Land Company through which they would 
promote the golf course that this man, the 
plaintiff, was to furnish plans and specifi-
cations -for, and act in advisory capacity in 
relation thereto. It may be an unhappy use 
nf the word to say he is asked to prmnote 4 0 



10 

20 

30 

-10 

36 

Williard G. Wilkinson, cross. 

the golf club, instead of saying golf course. 
However, I will not stand on any quibbles 
like that. 

Q. Mr. Wilkinson, at the time in Septe1nber 
which you speak of, the meeting in September, 
was it at your suggestion that this club should be 
formed instead of having the Orange Mountain 
Land Company form the golf course itself? Was 
that at your suggestion? A. Yes. But at that tin1e 
the me1nbers of the Orange Mountain Land Com-
pany were founder members of the club and 1ny 
advice at that time was that the founder members 
could not promote the club the1nselves and still 
be the holding company at the same time. In other 
words, they had to have s01nebody to sell, they had 
to have the plan, the prospectus, before they could 
sell it to the men who ulti1nately became inter-
ested in the club. 

Q. Were you ever notified by the Orange Moun-
tain Land Company, or this subsequent club, that 
your services were no longer needed or required? 
A. Never. 

Q. Were you ever discharged by any officer or 
any member? A. No, sir. 

Q. When was the first you heard of the work 
going on without you, according to this contract? 
A. Through the newspapers. 

Mr. Marsh: When? 

Q. At what time was that, lVlr. Wilkinson? A. 
About a year after, I should say. I don't just re-
member. 

Q. A year after what? A. After the contract. 
Maybe a little rriore than a year. I don't know 
exactly. I don't just remember. 
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By Mr. ~larsi1: 

Q. Do you mean around September, 19125, you 
heard that? A. Yes, about that. And then I re-
ceived the notice that Mr. Seth Raynor had been 
employed by the club about the same time. 

By Mr. Yoll'ng: 

Q. I show you, Mr. Wilkinson, a circular put out 
by the Rock Spring Country Club in which the 
club desires to purchase this tract of land on the 
Orange mountains in West Orange. Did you re-
ceive that circular? A. Yes, sir. 

Q. Did you have anything to do with making 
up that circular? A. The same as in the other 
one. 

Q. That is the same as the other one? A. Yes, 
sir. 

Q. Did Mr. Grosso tell you that there was such 
a thing in the Rock Spring Country Club as founder 
me1nbers? A. Yes, sir. 

Q. He did? A. Yes, sir . 

Cross examination by Mr. Marsh: 

Q. What date did you c01nplete this plan which 
is Exhibit P-2? A. That particular plan for the 
tracing and the blue prints? 

Q. The tracing upon which this is based? A. 
About the end of August, 1924. 

Q. You testified that you laid out some stakes. 
·when did you do that? A. Between the time the 
contract was made and the time that the plan was 
furnished to the club. 

Q. After the tiine when the plan which is n1arked 
P-2 was completed what did you do, if anything, 
with reference to the actual construction of the 
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golf course? A. Nothing so far as the actual con-
struction of the golf course was conc .erned. 

Q. And all that you did beyond the plans which 
we have here, and the staking which you have re-
f erred to, were these various conferences with 
members of the Orange :Mountain Land Company 
or Rock Spring Company Club? A. With both, 
yes. 

Q. Conferences were all that you did further? 
A. I made the plan. 

Q. V,..T ell, you made the plan? A. Yes. 
Q. That was completed by September, 19,24? A. 

Yes. 
Q. And after the time when the plan was com-

pleted you did nothing except the conferences 
which you a.re talking about? A. Exactly. 

Q. You testified to conferences in August or Sep-
tember, 1924, at which Mr. Grosso and Mr. 
Schwartley and Mr. Supplee and Mr. Brewer I 
think were present. Those gentlemen represented 
the Orange Mountain Land Company, did they 
not? A. To me, yes. And the club. Mr. Grosso 
especially. 

Q. The club was not organiz ,ed at that time, was 
it? A. No, it was not. 

Q. Then these gentlemen were officers and ac-
tively interested in the Orange Mountain Land 
Cmnpany? A. Yes. And the promotion of the golf 
club. 

Q. Did you ever talk to Mr. Robbins? A. Yes, 
sir. 

Q. When was that? A. I don't quite recall the 
date lbut I believe it was in the spring of 19·25. 

Q. You knew he had charge of the golf work for 
the Rock . Spring Country Club, did you not? A. 
Yes, sir. 
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Q. And you went to see him about it? A. Yes, 
sir. 

Q. And you asked him at that time if you could 
be hired to complete the course, did you not? A. 
No, I didn't. 

Q. Did you go there to find out what your status 
was in connection with the golf work? A. Yes, 
I did. 

Q. What did he tell you? A. He told me that 
construction work could not proceed until the club 
had sufficient funds to go ahead with it. 

Q. Didn't he tell you when the club came to any 
such fonn they wanted to construe the golf ·course 
that they would let you know if you were the one? 
A. Yes, sir. 

Mr. Young: I object to this question as 
there is-- as far as the construction is con-
cerned it is separate and apart. This is the 
fact, that $2,000 does not include the con-
struction of the golf course, it is merely as to 
laying out of the golf course and at the time 
when they were to proceed with their con-
struction he was to get the balance. He was 
not to do any construction work for the 
$,1,750. 

The Court: He was not to do any con-
struction work, but there was a lot of work 
he had to do under the tenns of the con-
tract in order for the construction work to 
proceed. 

Mr. Ma.rsh: It says use the best efforts to 
carry out the construction of the course to a 
successful cmnpletion as part of his task. 

The Court: I will allow the question. 
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Q. You knew then at that time that the Rock 
Spring Country Club was trying to secure a golf 
architect to perform their construction w'Ork? A. 
No, sir. 

Q. And design the course? A. No, sir. 
Q. You did not? A. No, sir. 
Q. Did you sub1nit an application to Mr. Robbins 

for the work? A. No, sir. 
Q. Did he ask you for any references for what 

you had done? A. Yes, sir. 
Q. Did you give them to him? A. Yes, sir. 
Q. Mr. Robbins at no time employed you to do 

any work, did he? A. No construction work, no. 
Q. Didn't employ you to do anything? A. No, 

sir. 
Q. Did Mr. Farr ever e1nploy you to do any-

thing? A. No, sir. 
Q. Did anyone rep res en ting the officers or the 

boa.rd of governors of the Rock Spring Country 
club e1nploy you to perform any work? A. Yes, 
Sir. 

Q. \Vho? A. Mr. Grosso. 
Q. Mr. Grosso was a member of the Orange 

Mountain Land Company, wasn't he? A. Yes, sir. 
Q. And signed the contract with you as secre-

tary of that company? A. Yes, sir. 
Q. And he is the only person you had anything 

to do with from the Rock Spring Country Club, 
is that a fact? A. Othe.r than go over the property 
with the president of the club with my plans. 

Q. And when did you do that? A. It was in the 
Fall of 1924, late Fall. 

Q. Late Fall of 19214? A. Yes, sir. Or 19Q.5. 
Q. When you prepared the prospectus which is 

offered in e,vjdence, who did you see in connection 
with that? A. Well, it was the president, Mr. 
Brewer, and Mr. Grosso. 
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Q. When did you do that? A. I don't just recall 
the date. 

Q. That was the Fall of '24 too, was it not? A. 
I think so hut I am not positive. 

Q. Well, it was shortly after the time when you 
completed the plans? A. Yes. 

Q. And the time when you gave the financial re-
port of these clubs, when was that done? A. At 
Mr. Farr's house. 

Q. That was also shortly after the time when 
you completed the plans? A. Yes, sir. 

Q. So that those conferences you have referred 
to all took place before January 1, 1925? A. I 
would not swear to that, sir. I don't know. 

Q. Well, when did they complete themselves? 
\Vhen were you through with those conferences? 
A. Not before the Spring of the next year, the en-
tire conferences . 

. Q. Well, what time in the Spring?' A. About 
May. 

Q. vVhat did you do in April, 1925? A. I think 
I went to see Mr. Robbins in April, 19'2fi. 

Q. Did you do anything else? A. I went to the 
property, went to the course and that time they 
were taking out the stumps in the lake, draining 
the lake. 

Q. You had nothing to do with that work, did 
you? A. I hadn't been asked to take the stu1nps 
out of the lake. 

Q. You didn't have anything to do with either 
the taking out of the stu1nps or the contract un-
der which they were taken out? A. ~o, sir. 

Q. And you didn't plan that at all? A. Yes, sir. 
Q. \Vhere does it appear? A. On the plan. 
Q. vVcll, in what ,vay does it appear? A. You 

can see it on the plan. 
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Q. \Vhat do I see? About removing stumps? A. 
Maybe I misunderstood you. You said did I plan 
that? I didn't plan the actual taking out of .the 
stumps. 

Q. That is what I ain referring to. A. No, I had 
nothing to do wi.th taking out the stumps at all, 
other than the suggestions that I gave to Mr. Rob-
bins at the time. 

Q. Mr. Hobbins? A. Yes, sir. 
Q. \Vhen did you do that? A. About May, 1925. 
Q. How many tin1es did you see Mr. Robbins? 

A. Only once. I had telephone conversations with 
him, but I have only seen hi1n once. 

Q. At that conference was the time you sub-
mitted the references which you had with ref er-
ence to your job work? A. No. I sent them by 
1nail, I believe. 

Q. It was following that conference? A. Yes. 
Q. It was as a result of that conference you sent 

your references? A. Yes, sir. 
Q. So far as these stumps were concerned, the 

removal of those stu1nps had nothing whatever to 
do with the golf course itself, had it? ' A. Yes, sir. 

Q. The stumps were under the level of the sur-
f ace of the water, were they not? A. No, sir; not 
entirely. 

Q. \Vell, so far as the playing of golf was con-
cerned a few stu1nps don't a~ect the golf, do they? 
A. Yes, sir. In that particular position very much 
so. 

By the Court: 

Q. The grounds were also to be arranged for 
tennis and swi1n1ning as well, were they not? A. 
Yes, sir. These stumps happened to be in a lake, 
your Honor. 
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Cross e:ramiination by Mr. Grosso: 

Q. Mr. Wilkinson, you testified that you sur-
veyed the property? A. As far as the golf course 
was concerned. 

Q. What do you mean by that, that you made an 
actual survey of the property? ' A. The lines of the 
eighteen holes; yes, sir. 

Q. You were furnished with a survey of the 
property, weren't you? A. The boundary line of 
the property only. 

Q. Are you a surveyor, Mr. \Vilkinson? A. No, 
sir. 

Q. How did you survey the property if you are 
not a surveyor? A. With an engineer, my engi-
neer at the time. 

Q. Your engineer? A. Yes, sir. 
Q. Weren't you furnished with a cmnplete out-

line survey and topographical survey of the prop-
erty :by the Orange Mountain Land Company? A. 
Yes, sir. 

Q. So that you did not survey the property? · A. 
I surveyed the lines of the eighteen holes, which 
is entirely different from the contour survey. 

Q. What stakes, if any, did you put out on the 
property? A. Tees, greens, and bunkers. 

Q. What did they consist of? A. Just stakes with 
numbers. 

Q. How many stakes did you put out? A. I 
should say about thirty-six or f o.rty altogether. 
Some of the bunkering was indicated by blazing 
on trees; at that time we had to take care of all 
the trees, we could not cut any down until we went 
ahead with the actual construction of the course. 

Q. You also testified, Mr. Wilkinson, that you 
took care of the making of the photographs that 
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appear in the prospectus? A. I didn't make the . 
photographs. I directed the taking of the photo-
graphs. 

Q. Who did you direct to take them? A. The 
photographer. 

Q. Who was the photographer? A. I don't re-
member his name now. 

Q. Is he a photographer that you selected?' A. 
No. 

Q. As a matter off act, Mr. vVilkinson, the taking 
of the photographs was not under your direction 
at all, were they? A. Yes, sir. Twice. Two sets 
of photographs. 

Q. But you don't know who the photographer 
was? A. I wasn't interested who he was. 

Q. Who engaged the photographer? A. Mr. 
Brewer. 

Q. You happened to be on the property at the 
ti1ne the photographer came there, is that the fact? 
A. No, sir. 

Q. Do you mean you took the photographer 
around and showed him different places that you 
wanted photographed? A. I was asked to take 
the photographer around and select the places 
where my greens were going to be built. 

Q. Well, do any of the photographs in this p.ros-
pectus show any of the places were your greens 
were going to be built? A. It shows the fairways. 

Q. Well, where? A. I believe it shows in one 
particular. It should. One photograph shows the 
entrance to the club house, or to the club grounds. 

Q. Answ ·er the question. You say that the pho-
tographs were photographs of the greens. Shovv 
n1e a photograph of one of the greens. A. It does 
not say that. 
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Q. So that you have no photographs of any of 
the greens? A. No. 

Q. The photographs are general views of the 
property? A. Yes, sir. 

Q. And property in the vicinity? A. Yes. 
Q. Now, you also testified that this prospectus 

was drawn, prepared by you? A. In part. 
Q. What part? A. The photographs, the plan in 

the back. 
Q. The photographs you say were taken by a 

photographer that Mr. Brewer tbrought there? A. 
At 1ny direction, yes. 

Q. Under your direction? A. Yes, sir. 
Q. vVhat else was done in this prospectus by 

you? A. The plan and some of the copy. 
Q. What part of t~e copy? A. Let inc see it 

please and I can tell you. 
Q. What part of the copy was prepared by you? 

A. The location was prepared by me. 
Q. The what? A. The location. 
Q. You prepared that paragraph? A. Yes, sir. 
Q. Have you any proof of it? A. No. 
Q. I mean did you 1nake a rough proof of it? 

A. Of course I did, but I haven't it here now. In 
n1y own letter, and the plan in the back. 

Q. As a matter of fact, Mr. Wilkinson, the only 
thing in this prospectus that you have anything to 
do with is the quotation from your letter and the 
copy of your sketch, jsn't that a fact, M.r. '\Vilkin-
son? A. No, sir. 

Q. You had nothing to do-do you know who 
prepared the prospectus? A. No, I don't. 

Q. vVho did you subn1it this inf orrnation to, if 
you don't knffw who prepared it? A. To you, Mr. 
Brewer and Mr. Farr. 

Q. You subn1itted it to n1e? A. Yes. 
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Q. Did I prepare the prospectus? ' A. In what 
way prepare? I don't know what you mean. 

Q. You have testified on direct examination that 
you prepared this prospectus. A. Yes. 

Q. And now you say that you didn't prepare this 
prospectus but you prepared certain parts of it? 
A. Yes. 

Q. I want to know what parts you prepared? A. 
The text in there under location, my own letter, 
and also the plan in the back. 

Q. To whom did you suhn1it the text? · A. You, 
Mr. Farr and Mr. Brewer. 

Q. Was it by word of mouth? ' A. Yes. And 
some of it in written form. 

Q. Have you any copies of any written form of 
text that you submitted? A. No, I have not. 

Q. How many copies of the text did you submit? 
Did you submit it to Mr. Farr and Mr. Brewer and 
I jointly, or was there a letter written to me, or 
to Mr. Brewer or to Mr. Farr? A. That particular 
tin1e there were several suggestions as to what 
should go in that prospectus. Mr. Hess drew up 
six or eight or ten pages . of what should go in 
the prospectus. We discussed it generally. 

Q. Be specific, please. You say you prepared 
part of the text of this prospectus. What part did 
you prepare and to whom did you submit it? A. 
Mr. Farr, yourself, Mr. Grosso, and Mr. Brewer. 

Q. You sub1nitted part of the text to Mr. Farr, 
myself and Mr. Brewer? A. Yes, sir. 

Q. You also testified, Mr. Wilkinson, that there 
was a 1neeting held at your office after the signing 
of the contract, at which I was present? A. Yes, 
sir. 

Q. Have I ever been in your office? ' A. Yes, sir. 
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Q. You are sure of that? A. Quite positive you 
were there with Mr. Supplee. 

Q. \\There is your office? · A. It was at 25 Cort-
landt Street at that time. 

Q. And you are sure that I attended a meeting 
at your office? A. Yes, sir. 

Q. Do you recall con1ing: to my office and re-
questing me to invite you to a 1neeting of the 
board of governors of the Rock Spring Country 
Club? A. Requesting you? 

Q. Yes. A. No, never. 
Q. Do you recall asking me to speak to the board 

of governors to see if they would retain you as 
architect for the Rock Spring Country Club? A. 
No, never, sir. 

Q. Did you ever furnish a copy, or did you ever 
furnish a colored sketch of the .golf course to any 
men1ber of the Orange Mountain Land Company 
or the Rock Spring Country Club? A. Yes, sir. 

Q. To whom? A. You and Mr. Brewer. 
Q. You furnished a colored sketch? A. That 

was the sketch which I presented to you, which 
vou asked me to put some additional work on, ..., 

which I never cmnpleted, for the reason that at 
that time I was under the impression that some-
one else was going to do the work. 

Q. You say this had . not been cmnpleted? A. 
Yes, it was complete in so far as my contract was 
concerned, but Mr. Brewer asked me to put on 
smne develop1nent possibilities in the corner, 
which the Orange Mountain Land Co1npany-

Q. Was this sketch in any f onn ever given to 
any 1nember of the Orange :Mountain Land Com-
pany or to any men1ber of the Rock Spring Coun-
try Club? A. No, not given to the1n. It was pre-
sented to them. 
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Q. It was presented to the1n? A. Yes, sir. 
Q. To whon1? A. To you and ,Mr. Brewer. 
Q. Did I ever have this sketch in my possession? 

A. You had it in your office. I took it away with 
me. You have seen that before, more than once. 

Q. Isn't it a fact, Mr. Wilkinson, that all that 
you ever did for the Orange Mountain Land Cmn-
pany was to prepare a sketch, of which you sub-
mitted a blue print to the Orange Mountain Land 
Company? A. I sub1nitted several blue prints. 

Q. You mean several copies of the same tracing? 
A. San1e as that, only not in color. 

Q. You never furnished anything else to the 
Orange Mountain Land Co1npany? A. No. 

Mr. Grosso: That is all. 

Redirect examination by Mr. Young: . 

Q. Mr. Wilkinson, did you ever do any work 
or expect to do some work for B. B. Miller & 
Company, 215· Broad Street, Elizabeth, N. J.? A. 
Yes, sir. 

Q. I show you a letter here and ask you-it is 
addressed to Mr. B. B. Miller, and ask you if that 
was turned over to you from Mr. Miller? A. Yes, 
sir. 

Mr. Grosso: I object to the ad1nission of 
this letter. It is not addressed to any of the 
parties. I think it is inuuaterial and it has 
no bearing on the n1atters in issue. 

The Court: You have not proved the let-
ter. I do not say it is inunaterial, if the 
letter is proved in the proper way. 

Mr. Young: Mr. Grosso the other day told 
me he would admit the letter was written 
by a stenographer. I subpoenaed his sten-
ographer to cmne to court with it, and he 

Alf red J. Grosso, direct. 

said it was written on his stationery, he 
would ad1nit that. That is the only way I 
can possibly bring it into evidence, by his 
stenographer. I asked for a subpoena duces 
tecun1, to bring her stenographic notes for 
the method of testimony. 

The Court: I do not see how you can 
prove it through this witness. 

Mr. Young: No further questions. That 
is all. 

ALFRED J. GROSSO, recalled. 

Direct examination by ll1r. Young: 

Q. I show you a letter on your stationery, Alfred 
J. Grosso, addressed to B. B. Miller & Co1npany, 
215 Broad Street, Elizabeth, New Jersey, and ask 
you if you dictated that to your stenographer, and 
if that is your stenographer' 's signature? A. Yes, 
sir. 

·Mr. Young: At this ti1ne I ask this be 
offered in evidence. 

Mr. Marsh: I object to it upon the ground 
it is inunaterial. 

The Court: If that is the only ground the 
objection is overruled. You may take an 
exception. 

Mr. Young: This letter is addressed to 
Messrs. B. B. Miller & Cmnpany, 2'15 Broad 
Street, Elizabeth, ~ew Jersey, it is on the ! 
stationery of Alfred J. Grosso, secretary. 
~'Gentlen1en: Re Rock Spring Country Club, 
your letter of the 22nd ult. addressed to thei 
Rock Spring Golf and Country Club has 
been handed to 1ne for attention. I a1n a 
n1ember of the c01nn1itlee that engaged Mr. 
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Q. However, you ad1nit writing this letter? A. 
Yes. 

Mr. Young: That is all. 
Mr. Marsh: That is all. 
Mr. Young: I do not believe I have asked 

Mr. vVilkinson as to the a1nounl due. 
Mr. l\!Iarsh: You admit you got $250 and 

you are suing for $1750. 
Mr. Young: Yes. But I hadn't asked hin1 

that. 
The Court: Asked him what? 
Mr. Young: As to the an10unt that was 

due and owing. 

WILLIARD G. WILKINSON, recalled. 

Direct examination by Mr. r oung: 

Q. Nir. Wilkinson, how 1nuch is there due to you 
on this contract? A. $1750. 

Cross examination by Mr. Mdrsh.: 

Q. You have been paid $250? A. Yes, sir. 
Q. vVhen? A. On the signing of the contract. 

Redirect exaznination by Mr. Young: 

Q. Mr. Wilkinson, the Court raised a question 
as to $1750. \Vhen was that to be paid to you? 

Mr. Marsh: I object to the question. 
The Court: The contract deter1nines that. 
Mr. Young: All right. That is all. 

By Mr. Marsh: 

Q. You say that $250 was paid to you on the 
signing of the contract? A. No. I made a n1is-
take. I meant on the presentation of the plans. 
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By Mr. Marsh.: 

Q. When was that, do you know the date? A. 
About the end of August, l9 i24. 

Q. Did you ever render any bill for the $1750? 
A. Yes, sir. 

Q. To wh0111 ?' A. Mr. Grosso. 
Q. vVhen? A. In about May or June of the next 

year. 

Mr. Marsh: That is all. 
Mr. Grosso: That is all. 
Mr. Young: That is our case. 

MOTION FOR NONSUIT. 

Mr. l.V[arsh: I would like to 1nove for a 
nonsuit on behalf of the Rock Spring Coun-
try Club. 

The cmnplaint alleges that the Rock 
Spring Country Club, as a corporate organ-
ization, has assun1ed the contract of the 
Orange ,Mountain Land Company. I take it 
that in1plies smne contractual undertaking 
between the Rock Spring Country Club and 
the Orange Mountain Land Cmnpany, and 
there is no proof that that corporate organi-
zation, which is being sued as a def end ant, 
has anything to do with any contract of 
Mr. Wilkinson. The Court intiinated that 
possibly the construction n1ight be that the 
Orange l\![ountain Land Con1pany incorpo-
rated the Rock Spring Country Club for 
the purpose of constructing the golf course. 
If so, that would not necessarily in1ply that 
the agent was under any express or in1plied 
contractual obligation to the plaintiff. The 
contract still would re1nain with the Orange 
i\Iountain Land Con1pany. And there being 
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no privity whatever between the plaintiff 
and the def end ant the Rock Spring Country 
Club, apart from anything else, we ask for 
a nonsuit on that ground. 

The Court: I will deny the n1otion at 
the present tin1e. It n1ay be renewed sub-
sequently. You may take an exception. 

Mr. Grosso: I would like to make a si1ni-
lar motion on behalf of the Orange Moun-
tain Land Company. 

The only evidence before the Court is the 
contract and Mr . Wilkinson's testimony and 
my testimony, and the contract is very clear 
and explicit. It provides that $2',000 is to 
be paid to the architect, $250 when the plans 
and specifications have been furnished to 
the c01npany, and $1,750 at such tin1e as 
the company shall have decided to proceed 
with construction of the said golf course. 
There is nothing in the t~stimony to indi-
cate that the Orange Mountain Land Cmn-
pany has decided . or did decide to proceed 
with the construction of a golf course .. And, 
therefore, under the tenns of the _contract, 
he is suing for. 

The Court: Motion denied. You 1nay 
take an exception. 

DEFENDANTS' CASE. 

CHARLES F. ROBBINS, a witness produced on 
behalf of the defendants, being duly sworn ac-
cording to law, on his oath saith: 

Direct examination by lvlr. Marsh: 

Q. Mr. Robbins, were you connected with the 
Rock Spring Country Club in any capacity?' A. 
Yes. 
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-Q. If so what? A. I a1n a member of the board 
of governors and vice-president and chairn1an of 
the golf c01n1nittee. 

Q. Have you been chairman of the golf co1nmit-
tee since the organization of the Rock Spring 
Country Club? A. Yes, I have. 

Q. All matters connected with golf have been 
within your charge, is that correct? A. That is 
correct. 

Q. Will you tell us what relationship you have 
had with Mr. Wilkinson, if any? A. I have had 
none. 

Q. Did you ever see hi1n ?' A. Yes. Saw him 
once. 

Q. Under what circumstances? A. He called at 
1ny office. 

Q. And what was the conversation? A. He 
called to introduce himself as being the Mr. Wil-
kinson who had drawn a plan of a golf course, an 
eighteen hole course for the Orange Mountain 
Land Company, with which we were all familiar, 
to off er hin1self as a candidate for the job of golf 
architect for the Rock Spring Country Club. 

Q. Did you have anything to say to hi1n with 
reference to references? A. Yes, I asked hi1n for 
references. As we asked all architects. 

Mr. Young: Pardon 1ny interrupting the 
testin1ony, but here again I claim that this 
is the construction which is being testified 
to. Mr. Robbins says that he knew nothing 
at all about Mr. Wilkinson until the time 
caine to construct the course . It seems that 
is outside of the original intention of the 
parties. 

The Court: Go on. 
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Q. Did he furnish thern? A. I think he did. He 
has testified he did, and I don't recall, but I imag-
ine he did. 

Q. Has the Rock Spring Country Club at any 
time ever used the plans of Mr. Wilkinson in con-
nection with its golf work? A. No. 

Q. Have you ever seen him or had any inter-
views with him on any other occasion except the 
one in your office which was referred to? A. I 
can only answer if you mean a telephone inquiry, 
he called me on the telephone once. Does your 
question mean to cover that? 

Q. He did call you on the telephone. When and 
for what purpose? A. My recollection is it was 
in the su1nmer of 19,25 after the lake committee 
had started to remove stumps from the lake. He 
called me to tell me that he thought that the 
method that was employed in removing those 
stumps was a mistake. I thanked him for his in-
formation. That was all. That was the interview. 
A telephone conversation. He called fro1!1 son1e-
where out here in Jersey. 

Q. Were the stumps remov~d in connection with 
the golf work? A. Oh, no. No relation to it. Golf 
work wasn't started at that tiine. 

Q. That was prior to any work being done in 
connection ,,,ith the golf course? A. Long before 
that. 

Q. Who handled that? A. Lake committee. 
Q. You are a 1nember of the board of governors 

of the Rock Spring Country Club? A. Yes. 
Q. Has the Rock Spring Country Club, as a 

board, at any time taken any action with respect 
to the employn1ent of lVIr. Wilkinson? A. No, 
never. 

Q. Who is the architect on the golf course that 
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is now being constructed? A. Seth J. Raynor was 
the architect. He is since dead. His successor is 
Mr. Charles H. Banks. 

Q. Do you know when he was engaged? A. On 
the seventh of .May. Just a minute. May 7, 1925·. 

Q. Are the plans which he made distinct from 
the plans Exhibit P-2 made by Mr. Wilkinson? 
A. Entirely. 

Mr. Marsh: That is all. 

Cross examination by ~Ir. Young: 

Q. Mr. Robbins, you are chainnan of the golf 
c01nn1ittee. You say that as to these stun1ps in 
the lake, that was taken care of by another con1-
1nittee, the lake committee, was it not? A. En-
tirely. 

Q. So you really don't know whether that was 
the beginning, or anything, as far as the golf course 
v.ras -concerned, do you? A. Yes, I do know, be-
cause a member of the board of governors, all 
committees report there, I am entirely familiar 
·with the reason for the stumps being re1noved, and 
the time, and I know distinctly, as a member of 
the board of governors, it had no relationship 
whatever to the golf work. 

Q. What 'Was the purpose of this land here, to 
lay out a golf course, was it not? The purpose 
of acquiring this land was lo lay out a golf course, 
was it not? A. Purely a golf course. Not solely a 
golf course. To furnish all facilities of a country 
club, it included horseback riding, tennis, and par-
ticularly the lake feature. That was the distinc-
tive feature of it. The ,golf in this club was _ a 
secondary consideration. 

Q. You say that the Rock Spring: Country Club 
never took any action as to anything whatsoever 
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before as to Mr. Wilkinson, is that true? Never 
took any action at all on Mr. Wilkinson's work? 
You never took any action? Is that true? A. Why, 
only in so far as we didn't-the work was aban-
doned by us. We didn't ca.re to take it. We didn't 
think the work was of the quality we wanted. 

Q. Mr. Robbins, did you write a letter to Mr. 
Wilkinson so1ne ti1ne in February, the twenty-fifth, 
1925? A. I did, if you have a letter. 

Q. Is that your signature there? A. Yes. 
Q. Then when you wrote this letter-

Mr. Young: Have you any objection to 
this? 

Mr. Marsh: If he says he signed it I do 
not doubt that it is all right. 

Q. In this letter, Mr. Robbins, where you state 
that Mr. Wilkinson personally will receive every 
consideration from the committee, it was just 
merely to put him off, wasn't it? You testified 
before that the committee never took any action 
one way or the other. 

The Court: You have not allowed hi1n 
to answer the question. 

Q. When you wrote that letter to Mr. Wilkinson 
it was merely fo.r the purpose of putting him off, 
as it were, is that not so? 

Mr. Marsh: I object. 

A. I say no, certainly not. 
Q. Why was it that your cmnmittee didn't take 

any action, or consider him one way or the other? 
A. They did. 

Q. Didn't you just testify before that they didn't 
take any action at all in his case? A. On his work. 
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My recollection of your question was you asked if 
they took any action on his work. Not in his case. 
He was considered very carefully. 

Q. I was merely taking the question from your 
attorney. You said in answer to his question that 
you didn't take any action as to his work. Now,-

Mr. Young: No further questions, Mr. 
Robbins. 

Redirect examination by Mr. Marsh: 

Q. Are you associated in any way with the 
Orange Mountain Land Company? A. No. 

By the Court: 

Q. Mr. Robbins, at the ti1ne this c.o.rporation was 
effected you were one of the incorporators, weren't 
you, one of the ten who signed the certificate? A. 
Of the Rock Spring Country Club? 

Q. Yes. A. Yes. 
Q. And as I understand it you were the first 

chairman of the greeris or golf c01nmittee, is that 
right? A. That is correct. 

Q. Your con11nittee had the i1n1nediate charge 
of the construction of the golf course, didn't they? 
A. No. We had n1ore than that. We had-the en-
tire question of golf was turned over to the golf 
committe, first off, and the selection of the archi-
tect who was to draw the plans, and then follow-
ing that, of course, the cmnplete construction of 
the course. 

Q. That ·was entirely left to the golf eommittee? 
A. Subjed to the review of the board of governors. 

Q. You were also a governor? A. I was. 
Q. How many governors ·were there? A. I think 

at that ti1ne there were about fourteen. 
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Q. You call them trustees, don't you? A. No. 
Board of governors. 

Q. The certificate says the board of trustees. A. 
Well, then that is the proper term. 

Q. Not less than ten nor mo.re than fifteen? A. 
Yes. 

Q. Those nained as the first trustees to the nu1n-
ber o_f ten are the same men who signed the cer-
tificate of incorporation. Does that bring that 
back to your n1ind? A. Yes, sir. 

Q. And the trustees - are the same officials - you 
ref erred to as governors, is that right? ' A. Gov-
ernors, yes. 

Q. That nu1nber is now about fourteen, or was 
at that time? A. I think about fourteen. 

Q. Can you inform the jury as to just how they 
got the property from the Orange Mountain Land 
Company? A. How the Rock Spring Club? 

Q. Yes. A. They acquired it by direct purchase. 
Q. Purchased it outright, without any strings? 

A. They had a mortgage on it, certainly. 
Q. I don't mean that, but I mean so f a.r as the 

0Tange Mountain Land Company is concerned, it 
was an absolute purchase from them? A. Cer-
tainly. 

Q. Did the Orange Mountain Land C01npany 
have any stock in the golf club? A. No, not the 
Orange Mountain Land Company. There was one 
provision, to answer the question you have given 
me, that the 1ne1nbers of the Orange Mountain 
Land Company were to be pennitted to acquire 
stock certificates in the club, in the first class of 
$500 per certificate. The ce.rtificates are marked 
in classes. The first one hundred are $500. The 
second fifty are $750. And one thousand dollars, . 
$1,250, and $1,500, and so on to the three hun-
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dred, and I was permitted to get in in this $500 
class. That was the only possible qualification. 

Q. How many stockholders ~ere there of the 
land company, to your recollection, if you know? 
A. No, I do not. I think there were approximately 
nineteen. - Io 

Q. Of course we are concerned not with the ex-
act number. A. Approximately nineteen. 

Q. You knew generally about how many could 
do that? A. Not definitely. They were considered 
in the 1naking up of the shares and the certificates 
of the club. 

Q. How many of those kind of shares were there 
issued? A. Total of 324. 

Q. They were entitled to a share apiece, is that 
right? A. At $500. That was the privilege they ~O 
got, instead of paying $1,000. 

Q. Nineteen of the three hundred? A. 324. 
Q. Did they all take a share? A. Oh, yes, in-

deed they did. 
Q. And they paid for those? A. No. They got 

those at no cost to the1nselves. It might be con-
sidered as part of the price. In other words, in-
stead of paying them, and that is the way it is 
worked out, instead of giving them over, we put 
that in and charged them back. • So that was used JO 
in figuring the price of the land we paid the Orange 
Mountain Land Company. 

Q. Did you pay any cash for this land besides 
the giving, in addition to the giving of the nine-
teen shares of $,500 apiece? ' A. Yes, sir; we did. 

Q. What? A. Oh, they paid cash and they took 
a mortgage back. 

Q. Paid what? A. I think we paid $75,000. 
Q. You paid $75,000? A. I think so. The price 
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was $175,,000, and I think there was $100,000 mort-
gage. I may be very much mistaken in that. 

Q. Then you paid in actual cash $75,000, or ap-
proximately that, less $13,500 that you gave them, 
that represented their stock, is that ,right? A. That 
1s approximately my understanding of it. 

Mr. Marsh: He has got his figures a trifle 
wrong. It is $187,000. 

The Court: The question is whether the 
one was sin1ply a creature of the other, or 
whether it was entirely an independent or-
ganization. 

Mr. Marsh: I think he has got his dollars 
and cents wrong, not his construction. I did 
not want it to go in -

The Court: That is s01nething nobody 
will dispute, the true facts, so give it to us. 

Mr. lVIarsh: It is $187,500 was the pur-
chase price, and $175,,000 was to be in cash, 
and $12,500 being represented by the stock-
holders of the Orange Niountain Land Com-
pany's shares of stock. Instead of paying 
$175,000 with the $13,000 off, it is $187,500. 
So we paid cash above the 1nortgages of fifty 
thousand dollars. 

Q. How much land did you acquire? A . . We 
bought from the Orange Mountain Land Company 
I think about one hundred and twenty or less acres. 
We afterwards acquired further pieces, we had 
bought from other individuals to round out suffi-
cient to get the golf holes on there. We bought 
since then about thirty acres, I think it is, twenty-
five or thirty acres. 

Q. Did you get plans from this architect who 
did the work? A. Fro1n Mr. Wilkinson'? 

.63, 

Charles F. Ro ,bbins, redirect. 

Q. Yes. A. We never took any plans from hiin; 
no, sir. 

Q. Not Mr. "\Vilkinson. The other architect, the 
man who died? A. Certainly. 

Q. Specifications also? A. Certainly. 
Q. Have you compared them at any tiine with 

the plans of Mr. Wilkinson? A. No, sir. 
Q. You never looked at Mr. Wilkinson's plan? 

A. No, not .after we looked at them when the club 
first started. After we ,really got down to brass 
tacks, and another contract was let, then we never 
paid any attention to his plans. 

Q. You saw them before you gave the job to 
the other man, didn't you? ' A. What I mean to 
say is that I naturally saw those plans when they 
were incorporated in the prospectus that was 
mailed around. I have seen the plans but they 
were not used in any sense. 

Mr. Marsh: Perhaps it is not legal, but 
I have a copy of the Raynor plans, if the 
Court would like to have them. 

Mr. Young: Do you wish to offer your 
whole prospectus? 

Mr. Marsh: This is a recent circular of 
the Hock Spring Country Club, It came out 
in 19'26. I do not know that it is material 
but I have not the slightest objection to its 
being -used, and it shows the Raynor plans 
for the golf. 

Q. Do you know how many of the nineteen 
shareholders, Mr. Robbins, who got this founder 
stock, so-called, that is the $600 shares, are in-
cluded in the incorporators of your club, the ten 
incorporators of the club? A. The only ones, my 
understanding is that Mr. Farr was a member of 
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the Orange Mountain Land Company, also Mr. 
Grosso, and Mr. Spottiswoode, he has resigned. 
Just the two, Mr. Fa.rr and Mr. Grosso are the only 
two me1nbers of the Orange Mountain Land Cmn-
pany. 

Mr. Marsh: I will tender this. 
Mr. Young: I have no objection. 

By Mr. Marsh: 

Q. Then I can ask Mr. Robbins if that is a sketch 
from the copy of the Raynor plan for the golf 
course? A. Yes. · 

Q. Which is now going under construction? A. 
· It is. Nine holes of it are. 

20 (Circular entered in evidence and 1narked 
Exhibit D-3.) 

Mr. Marsh: I do nol know whether the 
Court or jury wishes to compare these 
sketches. 

The Court: It is in evidence. Undoubt-
edly if it reaches the jury they will do so. 

By Mr. Young: 

Q. Both Mr. Farr and Mr. Grosso are president 
· 30 and secretary of the Rock Spring Country Club, 

is that so? A. That is. correct. 
Q. And they are also members of the Orange 

·Mountain Land Company? A. That is my under-
standing. 

Q. Did any of these seventeen men1bers which 
you have been speaking of, or fourteen, have any 
of those been paid anything at all for their n1em-
berships? Have they had to pay anything in cash 
themselves? A. Oh, no. Because the shares were 

T. H. Towers Farr, direct. 

figured in the purchase price of the land. It cost 
us less cash. 

Q. That was figured in the purchase price of the 
land? A. As 1Mr. Marsh has pointed out. It was 
in lieu of cash we got the stock certificates. 

By Mr. Marsh: 

Q. Mr. Robbins, on this last question what you 
mean is that when he refers to the 1nembers of the 
Orange Mountain Land Co1npany not having paid 
anything for the stock, you mean that the value 
of that stock was deducted from the purchase 
price of the land, isn't that what you mean? Not 
that the Orange Mountain Land Co1npany received 
their shares for nothing? A. That is what I am 
trying to say. As has been pointed out by his 
Honor, $187,000 was the purchase price of the land. 
For that we paid $12,500 in stock certificates, and 
the first one hundred class $50,000 in cash, and the 
balance was on mortgage. That is the way that 
land was paid for. 

T. H. TOWERS FARR, a witness produced on 
behalf of the defendant, being duly sworn accord-
ing to law, on his oath saith: 

Direct examination by Mr. Marsh: 

Q. Mr. Farr, are you an officer of the Rock 
Spring Country Club? A. President. 

Q. And have been since its organization? A. 
Yes. 

Q. And are you connected with the Orange 
Mountain Land Company? A. I think I was the 
last one to have an opportunity of joining that 
group. 

Q. Are you an officer of the Orange Mountain 
Land Company? A. No. 
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,Q. You are sin1ply one of the members of that 
organization? ' A. Yes. 

Q. Do you know 1Mr. Wilkinson the plaintiff in 
this case, golf architect? A. I have had the pleas-
ure of meeting Mr. Wilkinson. 

10 Q. When did you first have anything to do with 
hiin? A. I think it was early in 1925, that I went 
over the land with Mr. vVilkinson and smne of 
the members of the Orange Mountain Land Con1-
pany, and was shown the layout that Mr . Vlilkin-
son had prepared for the Ora .nge Mountain Lan<l 
Company. Then after that Mr. Wilkinson can1e 
over to my house, I think we had a cup of tea to-
gether, and during the course of conversation Mr. 
Wilkinson discussed more or less some of the other 

20 clubs that had been organized, and gave me smne 
figures on the prices at which their shares were 
selling, indicating that the tendency in golf shares 
was upwards. 

Q. Did you have any conference with hi1n with 
respect to the prospectus Exhibit P-3,? A. No, I 
never had any conference with hi1n on that. I 
spent a great many nights working that out alone. 
The letter, of course, was e1nbodied in it that he 
wrote, and also the plan that he had prepared 

30 for the Orange Mountain Land Company . Bnt the 
rest of the material I think I am responsibJe for. 
I saw the plans, the plans submitted by Mr. Hess, 
but that was · not adopted. We reduced it very 
much and condensed it, as that existed . I never 
had any conference except that one tiine where 
we had a little talk about the price of shares of 
other golf clubs. 

Q. Did 1Mr. Wilkinson ever submit to you any 
text of the prospectus, except that letter of his 

40 which is incorporated? A. No. 
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Q. Has the Rock Spring Country Club ever as-
sumed the contract of the Orange Mountain Land 
Company with Mr. Wilkinson? A. Never. 

Q. Have you ever employed Mr. vVilkinson in 
any way? A. No. 

Q. Has he ever done any work for you? A. No. 
Q. Is there any understanding between the 

Orange Mountain Land Company and the Rock 
Spring Country Club with reference to this golf 
course? A. No. The Rock Spring Country Club 
were entirely free to e1nploy its own golf archi-
tect, after investigating the various golf architects 
that might be available . 

Q. How did the Rock Spring Country Club get in 
possession of this property? A. Through purchase 
from the Orange Mountain Land Cmnpany. 

Q. Did that purchase carry with it any obliga-
tion with reference to the golf or the golf archi-
tect?' A. None whatever. 

By Mr. ' Gross 10: 

Q. Mr. Farr, was any part of the construction 
work in connection with the golf course done by 
the Orange Mountain Land Company? A. I don't 
think any was done by the Orange l\!Iountain Land 
Company. 

c~oss e.xa:mina :tfon by Mr. Young: 

Q. Mr. Farr, you say there was none done by the 
Orange Mountain Land Company. I understand 
that corporation was incorporated on May 1. . On 
June 15 a circular was sent out which speaks of 
removing seven hundred stu1nps fron1 the lake. 
Would you say now that work had not been 
started before the Rock Spring Country Club or-
ganized? A. It n1ay have been done in advance 
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of incorporation but it was not done by the Orange 
Mountain Land Company. It was all paid for by 
the Rock Spring Country Club. 

Q. Before they were incorporated? A. Yes. 
Q. This booklet here, you got 1nost of this up 

yourself, · didn't you? A. Yes. That is to ~he best 
of my recollection. 

Q. Did you feel that you were not fair to re-
lease Mr. Wilkinson, after having put his plan in, 
and also put in his photographs which were taken 
under his direction, and also citing him as the golf 
architect, did you feel free to go out and select 
another architect after that? ' A. Well, we never 
selected Mr. Wilkinson. He ,vas part of the assets 
-his plans were part of the assets of the Orange 
Mountain Land Company, and they loaned them 
to us in our endeavor to promote this Rock Spring 
Country Club. 

Q. The Orange Mountain Land Company gave 
you over the contract? A. No. No contract. They 
provided those plans which they had purchased, 
I think, from him. 

Q. And you took these plans, incorporated the1n 
in that syllabus to get members-or rather in your 
prospectus, to get members for the Rock Spring 
County Club, is that true? A. That was put in 
with a view of showing it was possible to develop 
an eighteen hole course up there, but not with the 
idea of employing Mr. Wilkinson . 

Q. These were sent out as much as four or five 
months after the incorporation of the Rock Spring 
Country Club? A. I think they were sent out in 
March they were first sent out. There may have 
been some others sent to members who ,vere sug-
gested later, but they were originally sent out in 
March, I think. 

Frank Brew ,er, direct. 

Q. But you continued sending the111 out until 
some time in November, 19Q:5? A. I dare say, but 
they were mostly all sent out in March before the 
club was incorporated. 

Q. There are figures on this sheet which you sent . 
out; there are some checked here. Were they the 
figures that Mr. Wilkinson gave you the amount of 
costs of shares? A. I think probably they were. 

Q. Did you take those down? A: Undoubtedly. 
Q. And you used those in sending out? A. Yes. 

I got that information from hiln. 

Mr. Young: That is all, Mr. Farr. 

FRANK BREWER, a witness produced on be-
half of the def end ant, being duly sworn according 
to law, on his oath saith: 

Direct examination by Mr. Grosso: 

Q. You are an officer of the Orange Mountain 
Land C0111pany? A. I am president. 

Q. Were you present at the first meeting that 
was held in August, 1924, that Mr. Wilkinson has 
testified about, at a meeting which he testified was 
held at the Rock Spring Inn? 

Mr. Young: That testimony was all 
stricken out, as it was before the 1naking of 
the contract. I believe I am correct in that. 

The Court: Isn't that true? 
Mr. Grosso: I think that is correct. 

Q. Were you present at any meeting at Mr. Wil-
kinson's office? A. Yes. 

Q. How 111any meetings were held at his office? 
A. Either one or two. I think only one. 

Q. Do you recall son1e of the 1nen who were at 
the n1eetings? A. Colonel Bankhead, Mr. Haines, 
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Mr. Peckha111, Mr. Swartley was there, and n1yself. 
That was all. 

Q. Did you or any me111ber of the co111pany at 
any of the meetings you attended ever request ad-
vice from Mr. "\Vilkinson regarding the purchase 
of the land? A. No. 

Q. Did you have anything to do with the pre-
paring of the prospectus that was done by the Rock 
Spring Country Club? A. Why, I 111ade several 
of them and Mr. Hess made several. Then finally 
Mr. Farr c0111pleted it and it is practically all of 
his work. 

Q. Did you have anything to do with the photo-
graphs? A. I did. 

Q. In what capacity? A. I took a photographer 
U:p there, a local man, I have been trying to think 
of his na111e but I can't think of it, and took sev-
eral pictures. I showed them to Mr. vVilkinson and 
he said, well, much better ones than that could be 
taken; and he said that he would be up there the 
next morning, or the next fine day and he would 
show the man where there were better vistas than 
what we had; so he went up there, and the only 
ones that were taken were the entrance from 
Northfield Road, and one at the lake that hap-
pened to catch a couple of ladies on horsebaok 
up there. 

Q. But he wasn't retained to take photographs 
of the property? A. Not at all. 

Q. Do you know who named the club? A. Gor-• 
don, my son, named the club. 

Q. Gordon, your son? A. •Yes. 
Q. Did Mr. Wilkinson have anything to -do with 

nan1ing the club? A. Absolutely nothing that I 
know of. •Gordon suggested the name, because he 
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is the originator of the Rock Spring Water Co111-
pany. And we wanted to perpetuate that name. 

Q. The name was suggested by your son Gor-
don? A. Absolutely. 

Q. Do you know of any work that Mr. vVilkin-
son did for the Orange Mountain Land Con1pany 
with the exception of the preparation of the plan 
of the .golf course shown by the blue print which 
is in evidence? ' A. That is all that I have ever 
seen. I have never seen any specifications. And 
personally I have never seen any stakes. 

Cross examination by Nlr. Young: 

Q. Mr. Brewer, you said that Mr. Wilkinson said 
these pictures you took first were not as good vistas 
as you say as 1night be taken. Is that so? A. Yes. 

Q. So you had him come with the photographer 
up there and take others, is that so? A. Well, he 
suggested he would be up there and meet us up 
there. 

Q. They were the ones that were finally adopted, 
is that correct? A. Not all of then1. 

Q. What one was adopted? A. This one here 
was the entrance to our private way. Stood down 
here and took a picture there. We already had 
one of that, but this was a little bit clearer be-
cause it-the other one showed a couple of tele-
graph poles and he thought that would be better. 

Q. He thought this one would be better than 
the one with the telegraph poles? A. Yes. This 
is an old established one we have owned for years, 
this Rock Spring, and he had ahsolntely nothing 
to do with it. 

Q. How about the view showing part of Cable 
Lake? A. We had taken several of Cable Lake, 
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but the day we happened to be up there with the 
photographer these ladies can1e along horseback 
riding and we thought-we asked them to stay and 
pose. 

Q. That was when Mr. Wilkinson was with you? 
A. Mr. Wilkinson was with us, yes. 

1Q. Those were put in the prospectus, those ones 
I spoke of? A. Yes, sir. 
. Q. Is your son Gordon in court today? A. 0 , 

sir. 
Q. How did he propose the na1ne of the country 

club? A. Well, because he-
Q. When did he do this? A. At the time we had 

lunch at the Rock Spring Inn. That was in, I think 
in July, 1924. ' 

Q. Didn't you say to Mr. ,vilkinson, when he 
spoke to the governors, it would mean a whole lot 
to yourself if the club was named the same as 
the Rock Spring Inn, and so forth, didn't you say 
that to Mr. Wilkinson it would mean a whole lot 
to you if the name was Rock Spring Country Club? 

Mr. Grosso: I object to that question. 

A. No. 

Mr. Young: That is all. 

By Mr. Nlarsh: 

Q. Mr. Brewer, did the Orange Mountain Land 
Company sell this land to the Rock Spring Country 
Club? A. Yes. 

Q. Do they still retain other lands in that vicin-
ity? A. Yes. 

Q. This was only part of the tract? A. Only 
part of the tract. 

Q. At the time of that sale did the Rock Spring 
Country Club ever assun1e or take over this archi-
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tect's contract fro1n the Orange 1\-1ountain Land 
Co1npany? A. No. 

By the Court: 
Q. Were you one of the owners of the Orange 

Mountain Land Company? A. It was the original 
one to get the option on it. 

Q. And you were one of its incorporators? A. I 
was. 

Q. You bought that at the time that you were 
incorporated as the Orange :Mountain Land Com-
pany? A. We incorporated shortly after I had the 
option. 

Q. ,How many acres? A. There were one hun-
dred and twenty acres, I think it was. 

Q. How many were there at the tiine that you 
sold to the Rock Spring Golf Club? A. We sold 
the1n one hundred acres, retaining twenty, think-
ing we 1night have golf under the brow. 

Q. Now, you entered into a contract with the 
plaintiff to map out a golf course for you on this 
ground and wanted to n1ake the ground also avail-
able for tennis and riding and swiI111ning, didn't 
you? A. Yes, sir. 

Q. What were you going to do with it after you 
had the golf course? How were you going to get 
your money back? A. Why, it is organized under 
an ownership plan. 

Q. I know, but were you going to run it under 
the managei1nent of the real estate corporation that 
had the ownership of all the land, the Orange 
:Mountain? A. No. vVe were going to run it- to 
sell it out to the Rock Spring Countr y Club. 

Q. Did you know that at the thne that you 
bought it? A. ~o . "\Vhen we originally had tlic 
option on it there were a nun1ber of real estate 
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people after it at the time, and I thought it w'ould 
be a much better proposition to have a club up 
there. It was near my own property and I thought 
it would protect us all. 

Q. Then when you got this option and when 
this realty company was incorporated you bought 
it for the purpose of making a golf club of it, did 
you, or a golf course out of it? A. After we had 
bought it; yes, sir. · 

Q. After you bought it? A. Well, after we had 
organized the Orange Mountain Land Cmnpany 
we at once proceeded to organize a golf club. 

Q. When you got the option and when you in-
corporated as a real estate corporation these lands 
of about 125 acres .? A. Yes. 

Q. Your purpose in getting that option and your 
purpose in incorporating this land company was 
to use these lands, or as much of the lands as was 
necessary, for a golf course, and to make it avail-
able for landscape features and otherwise as the 
contract says for tennis , driving, swi1nming, is that 
right? A. Yes, sir. 

Q. Well, now, what I have asked you before was, 
and I now again ask you, hov.r did you intend to 
carry out the purposes for which you say you got 
the option on that land? \Vas it in your 1nind at the 
time, and in the minds of the other incorporators 
that they would have a golf club or country club 
organized? A. If it were possible. Those things 
you have to have a lot of interviews with people 
and find out whether such a thing is needed, and 
whether it can be carried through. 

Q. Who started this golf club? ' A. Well, I had 
the original option. I was really the -

Q. I am talking about the club now. A. The 
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club was started by the Orange lVIountain Land 
Company. 

The Court: That is all I have. 

By Nlr. Grosso: 

Q. Mr. Brewer, might it have been possible for 
the Orange Mountain Land Company to sell the 
land as a real estate development to better advan-
tage than if it w'as sold to the club? A. Yes. 

Q. It could have been sold for more money? A. 
More money. 

Mr. Young: I object to that, what might 
have been. 

By · the Court: 

Q. Why didn't you? A. Well, we ,van ted a golf 
links. 

Q. In other words, you bought it in the first place 
to organize a golf club, didn't you? A. I thought 
a golf club would be much better than having 
small development. 

Q. That is what you got your option for? You 
admitted that in the first place, to buy these lands 
and then form a golf club, and let the golf club 
use the land? A. If it were pos •sihle. If not, ,ve 
could fall back on real estate. 

Q. If it was not possible then you would try to 
use it in a general realty development and get your 
1noney back, is that right? A. Yes, sir. 

By Mr. Young: 

Q. In other words, you wanted to get as much 
as you could get out of it, is that so?' A. No. ,v e 
would rather have -
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Case. 

The Court: No, he has not said so. He 
has explained it. 

Mr. Young: That is all. 

, (Adjourned until tomorrow, Thursday, :Nove1n-
ber 4, 19126,, at 91.30 A. M.) 

NEW JERSEY SUPREME COURT 
' 

UNION COUNTY CIRCUIT. 

Octobe~ Te~m, 1926,. 

WILLIARD G. \VILKINSON 

V. 

ORANGE MOUNTAIN LAND COMPANY 
and the RocK SPRING CouNTHY 
CLUB, a Corporation. 

Transeript of stenographer's notes of evidence 
in the above entitled cause taken before Hon. Peter · 
F. Daly, Circuit Court Judge, and a jury, at the 
Union County Court H,ouse, in the City of EJiza-
beth, New Jersey, on the fourth day of ~ove1nber, 
A. D. 1926, at 9 :30 A. M. 

APPEARANCES : 

Messrs. STAMLER, STAMLER & KOESTER, 
HARRY YouNG, Esq. (Present), Attorneys 
for the Plaintiff. 

Messrs. RIKER & RIKER, THEODORE Mee. 
MARSH, Esq. (Present), Attorneys for 
the Defendant The Rock Spring Country 
Club. 

Messrs. GRosso, BRUNDAGE & ANDERSON, AL-
FRED J. GRosso, Esq. (Present), Attorneys 
for the Defendant the Orange l\1ountain 
Land Company. 

77 

Frank Brew 1er, direct. 

FRANK BREWER, recalled. 

By the Court: 

Q. Do you know when these prospectus were 
first issued? A. I think it was in the early part of 
19125. 

The Court: What is the date of the in-
corporation of the country club? ' 

Mr. Young: The date of the incorporation 
of the country club was May 1, 19-

Mr. Marsh: April 28, 1925, was the date 
of the certificate. 

The Court: Filed in the County Clerk's 
office on May 1. In the Secretary of State's 
office on May 2. 

Q. Were these prospectus published and circu-
lated before the incorporation of the Rock Spring 
Country Club May 1? A. I am not sure, your 
Honor. 

Mr. Marsh: That was covered in the evi-
dence 1bef~re by a statement that both be-
fore and after it was used. It was published 
before. 

The Court: I was not certain about that. 
That is all I want to know. 

Mr. Marsh: I think, by agreement of 
counsel, that was stated. It was published 
before and used both before and after. 

By Mir. Marsh: 

Q. Mr. Brewer, in answer to one of the Court's 
questions at the end of the day, yesterday, you 
stated that the Orange Mountain Land Company 
had some idea off orming a golf club. Is that cor-
rect? A. Yes. 
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Q. What, if anything, did the Orange Mountain 
Land Company do to carry out that idea? A. 
Well, we had it determined whether it was practi-
cal to lay out a links there, and made the contract 
with Mr. Wilkinson to prepare the drawing. 

Q. What, if anything, did the Orange Mountain 
Land Company do with reference to the Rock 
Spring Country Club, which was the organization 
that later developed? · A. The Orange Mountain 
Land Company was the holding company, and we 
sold the idea of a country club to a group of men 
that had looked over the situation and saw that it 
would make a good golf course, and we sold part 
of the land to them, retaining what was not neces-
sary for our own profit. 

Q. And the group of men to whom you have re-
ferred to as having sold the idea, is that the list 
which was termed as the organization committee 
in the front of this prospectus, Exh:ihit P-3,? A. 
Yes. 

Q. Of that list of the organization comn1ittee, 
consisting of nine names, who, if any, are associ-
ated with the Orange Mountain Land C01npany in 
any capacity? A. Mr. T. H. Towers Farr and Mr. 
Alfred J. Grosso. 

Q. Was the organization of the Rock Spring 
Country Club in any way controlled by the Orange 
Mountain Land Company? A. No. 

By the Cou:rt: 

Q. \Vhen you sold this idea to this group of gen-
tlemen, in selling the idea did you embrace a sale 
of the plans and specifications made by Mr. \Vil-
kinson? A. Only - no, there was nothing 1nen-
tioned of that. 

Q. Oh, I know not specifically of passing over 
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plans and specifications, but when you went to 
these gentlemen it was your plan to turn over to 
them certain part of your land, you to reserve, as 
you say, the balance for your own profit; in order 
to show the1n that it was available for a golf 
course, did you submit to these gentlemen and 
turn over to them the plans and specifications that 
Mr. \Vilkinson had made, in order to show the1n 
that it was available for a golf course? A. Yes, 
your Honor., we turned over the plan, but we had 
no specifications. 

Q. But the plans themselves and whatever speci-
fications are on the plans you turned that over, 
didn't you? A. Yes. 

Q. And that was used in a prospectus prepared 
by whom, before ever there was an incorporation 
of a golf club? A. By the Orange Mountain Land 
Cmnpany. 

Q. In other words, that prospectus was pre-
pared by the Orange Mountain Land Cmnpany, 
was it? A. Why, it was prepared by Mr. Farr, 
practically the wording, the actual wording of it. 

Q. Mr. Farr, was he . connected with the land 
c01npany? A. Yes, sir. 

Q. He was also connected with the .new club, 
wasn't he? A. Yes, sir. 

Q. And l\tlr. Grosso, the secretary of the land 
company, was also secretary of the new club, 
wasn't he? ' A. Yes. 

The Court: That is all I have. 
Mr. Young: I have no further questions. 

By Mr. Grosso: 

Q. Mr. Brewer, did the Orange Mountain Land 
Company furnish l\ifr. Wilkinson with a survey of 
the property? A. They did. 
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Q. And paid for it? A. Yes. 
Q. Do you remember who surveyed the prop-

erty? A. Vincent Freeman. 
Q. Do you know how much the Orange Moun-

tain Land Company paid for that survey? A. 
$600. 

Q. I show you a check of the Orange Mountain 
Land Company dated November 8, 19,24, to the 
order of Freeman & Winston, in the sum of $500, 
and ask you if that is the check that was criven 

5 
to Freeman & Winston for the survey? A. It is. 

l\1r. Young: I do not see where this is 
material or evidential at all. 

The Court: I do not know. It may be. 
Mr. Wilkinson does not claim that he 1nade 
a survey of the general contour of the land. 

Mr. Grosso: I offer that check in evi-
dence. 

The Court: It is admitted. 
(Check entered in evidence and marked 

Exhibit D-3.) 

Q. You testified that yo.u had the photographs 
n1ade? A. I did. 

Q. That are used in the prospectus. Were they 
1nade under your direction? A. They were. 

Q. And paid for by the Orange :Mountain Land 
Company? A. They were. 

Q. Do you remember who the photographer 
was? A. Harrison of Orange. 

Q. I sho,v you check dated December 29, 1924, 
for $3,2 to the order of G. L. Harrison -and ask vou 
if that is in payment of the photographs? V A. 
It is. 

Mr. Grosso: I off er that in evidence. 

81 

Frank Brew ier, direct. 

(Check entered in evidence and marked 
Exhibit D-4.) 

Q. vVas the engraving of ·the photographs paid 
for by the Orange Mountain Land Con1pany? A. 
It was. 

Q. I show you a check to the order of Moss 
Photo-Engraving Company, for $81.76 dated Janu-
ary 6·, 19'25,, and ask you if that is in payment for 
the engraving of the photographs? A. It is. 

Mr. Grosso: I off er that. 
( Check entered in evidence and marked 

Exhibit D-5.) 

Q. Was the printing of the prospectus paid for 
by the Orange Mountain Land Company? A. It 
was. 

Q. I show you a check to the order of the Essex 
· Press, in the sum of $254.36 and ask you if that 
check was given in payment of the printing of the 
prospectus? ' A. It was. 

( Check entered 111 evidence and marked 
Exhibit D-6.) 

Mr. Grosso: I also wish to offer in evi-
dence a check to the order of Mr. "\Vilkin-
son for $250, which he has already admitted. 

Mr. Young: That is admitted in the 
pleadings. 

Mr. Grosso: Dated October 23, 1924. 
(Check entered in evidence and 1narked 

Exhibit D-7.) 

Q. Mr. Bre·wer, did Mr. Wilkinson furnish any-
thing to the Orange Mountain Land Company be-
sides the plan? A. He only furnished a blue print. 
I saw that plan at one 1neeting. I didn't have it 
in 1ny hand but I saw he had it with him, but 
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that is the first time I have ever seen the colored 
plan, which he agreed to deliver us. We were to 
have a picture for the money we paid hi1n, but 
we never got it. 

Mr. Young: I object to any evidence of 
this sort. They are all extras., things which 
do not appear in the contract. This promise 
certainly would have been put in the con-
tract. 

The Court: It is agreed in the contract 
that he was to furnish plans and specifica-
tions, and any explanation as to what kind 
of plans and specifications is entirely 
proper. 

Q. Did Mr. Vlilkinson ever ask you to see what 
you could do to have hiin engaged as architect for 
the Rock Spring Country Club? A. No, he did 
not. 

Mr. Grosso: That is all. 
The Court: Anything else? 
Mr. Young: No further questions. 
The Court: That is all. 

ALFRED J. GROSSO, recalled. 

Direct examination by Mr. Nlarsh: 

Q. Mr. Grosso, did you deal with Mr. Wilkin-
son in connection with the making of the contract 
which is being sued upon? A. I did. 

Q. And did you have transactions with him sub-
sequent to the date of it in reference to his per-
formance? 

Mr. Young: I object to anything that hap-
pened subsequent to the contract. I believe 
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that was earlier in my direct examination. 
The contract speaks for itself. 

The Court: No. The ruling was to the 
effect, what the Court had in mind was that 
anything said before the contract could not 
be testified to, because the contract spoke 
for itself. 

Mr. Marsh: What the question specifically 
lin1ited itself to was with respect to the per-
formance under that contract. 

The Court: I will allow it. 

A. Yes. 
Q. Well, now, will you tell just what you did 

in that connection and what you had to do with 
Mr. vVilkinson? A. Mr. ,vilkinson came to n1y 
office. 

Q. Please fix the time. A. I would like to go 
back a little ways. I met Mr. Wilkinson August, 
19·24, at a meeting that was held of some of the 
me1nbers of the Orange Mountain Land Company. 
We had 1net for the purpose of going over the 
land. 

Mr. Young: That is exactly the sa1ne tes-
timony that Mr. Wilkinson was trying to 
testify to on direct examination, this meet-
ing at the Rock Spring Inn, and he was not 
permitted to. 

The Court: If he insists on it then I will 
allow Mr. vVilkinson to con1.e back on the 
stand and give his story of it. Of course, I 
have explained it before. 

Mr. Marsh: I did not understand the wit-
ness was going back prior to that time, be-
cause that has been eliminated by the Court 
already. 
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Q. I do not think you want conversations prior 
to the making of the contract, Mr. Grosso. See if 
you can take the history of this 1natter on fron1 
the tin1e the contract was . made. A. vVell, the 
contract was made, it is dated August 11, 19'24. 
Mr. Wilkinson can1e to my oflice on that date and 
the contract was drawn for the . purpose of re-
ducing to writing substantially what had been our 

· oral agreement. After that time I saw Mr. Wil-
kinson on a nun1ber of occasions. He came to 1ny 
office while he was working on the plan and sub-
sequently delivered a blueprint of the plan which 
he has sub1nitted in evidence, which is colored, 
and he was paid $-250. 

Q. When did he deliver the plan, do you know? 
A. I don't re1ne1nber the exact date, but the check 
is dated, I believe, in October, and it must have 
been around that date. 

Q. What else did he do prior to the tin1e when 
he delivered the plans in performance of the con-
tract? A. _ The only thing that he ever did in per-
formance of the contract was to 1nake the plan 
of the golf course. 

Q. Well, now, how about the staking out tees, 
fairways, greens, traps, and bunkers as required 
by the contract? A: I visited the property very 
frequently, being secretary of the Orange Mountain 
Land Cmnpany, I visited the property very fre-
quently and I never saw a single stake, outside of 
the stakes that were placed there by Free1nan & 
Winston, the surveyors who had 1nade the outline 
survey of the property. 

Q. The agreen1ent calls for a plan to include all 
of the details and landscape effects of the entire 
P.r~perty and its available features for golf, tennis, 
riding and swi1n1ning. 
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Q. Was anything furnished to you other than 
this plan having to do with tennis, riding and 
swimming? A. No. 

Q. Now, following the delivery of the plans what 
happened so far as Mr. Wilkinson was concerned? 
A. Following the delivery of the plans an organi-
zation committee had been formed for the pur-
pose of promoting a club and from then on the 
organization committee worked among different 
people to see whether it was feasible to start a 
club. 

Q. That organization committee that you refer 
to is the one mentioned on the first page of the 
circular, Exhibit P-3, is that correct? ' A. Yes. 

Q. \Vill you look at it?' A. Yes. That is the 
organization comrnittee. 

Q. All right. Now I ask you what your rela-
tions with Mr. Wilkinson were and connected with 
the performance of the contract?' I will come back 
to the organization of _ the club. A. Well, I was 
secretary of the company and as I have stated 
before the only work which was performed by 
Mr. Wilkinson in connection with that contract 
was the preparation of the plan of which we were 
given a blueprint. 

Q. Mr. Wilkinson testified to the fact that he met 
you at various times, with and without other mem-
bers of the Orange Mountain Land Company, and 
gave you certain advice in connection ,vith the 
prmnotion of the golf course. Did you n1eet him 
and if so when, and under what circumstances? 
A. I c.an't recall the nun1ber of tiines I saw 1\'.Ir. 
Wilkinson, but they were very infrequent. He 
came to 1ny office several times. I was at one 
meeting in New York City, held at Mr. Farr's office, 
and Mr. ,vilkinson was not present at that meet-
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ing - I don't reme1nber whether he was present. 
I was at one meeting at the Hock Spring Inn that 
l\fr. \Vilkinson attended, and he came to my office 
several times. He never gave me, or the Orange 
Mountain Land Con1pany, any advice with regard 
either to the acquisition of the property, or to the 
pron1otion of a club. The property had been ac-
quired ,vhen we first met Wilkinson. 

Q. The contract says that he shall act in an 
advisory capacity to the said company in all mat-
ters pe r taining to its promotion and the planning 
of the above. Did he ever perfonn or do any-
thing which con1es within that language of the 
contract? A. No, he did not. The club was , pro-
1notcd by the organi zation committee that is 
nan1ed on that folder. The Orange l\!Iountain Land 
Company did not need promotion. It was a cor-
poration already in existence when we first 1net 
Mr. \Vilkinson. 

Q. Did the Orange Mountajn Land Co1npany 
control in any way the organization committee? 
A. No. The Orange :Mountain Land Company was 
originally created for the purpose of purchasing 
a tract of land which had just come into the 
market. It was known as the South Mountain 
Park land tract. Mr. Brewer had obtained an 
option on this large tract of land and he induced 
a nu1nber of his friends to form a corporation for 
the purpose of acquiring that land. There were 
nin eteen all told, who made up the Orange Moun-
ta in Land Company. The land was purchased 
prin1arily for real estate develop1nent. A number 
of projects were sub1nitted to the Orange Moun-
tain Land Company and entertained. For in-
stance, at one time the cmnpany seriously enter-
tained a propo sition fron1 the American Telephone 
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and Telegraph Company of selling a portion of 
this land. 

Mr. Young: Does your Honor feel this is 
material?' 

Mr. Marsh: The question I raised was as 
to whether or not the Orange Mountain 
Land Company controlled in any way the 
organization con1mittee, and I thought he 
was answering that question by explaining 
the Orange Mountain Land Company' 's rela-
tion, if any, with that. I think he went hack 
a little too far. 

A. I may have gone back a little too far but I 
wanted to explain the thing thoroughly. When it 
was finally decided by the Orange Mountain Land 
Company that it might be advisable to sell this 
property for the purpose of a club, there was no ,-
it was not unanimous by any means among the 
members of the Orange Mountain Land Company. 
Son1e of them favored selling this property for 
the purpose of creating a club, and others favored 
going ahead with the original idea and developing 
it . It was then decided that the Orange Mountain 
Land Company co:qld not itself create a club and 
deal with the club which it was creating. A num-
ber of people were approached who had evinced 
interest in the formation of a club in that locality, 
and they were asked if they would form an organ-
ization committee and feel out sentiment in the 
neighborhood in the Oranges, so that that organ-
ization c01nn1ittee was sort of a self-appointed 
connnittee. The Orange Mountain Land Company 
in turn agreed to assist the organization committee 
in every way possible. For instance, in the 1nat-
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ter of defraying the expense incident to the prepa-
ration of the prospectus, and so forth. 

Q. Did the Orange Mountain Land Co1npany in 
any way control the operations of the organiza-
tion committee, or the Rock S1pring Country Club, 
after it was formed? A. No, it did not. After the 
organization committee was formed the Orano·e 

:::, 
Mountain Land Company was in the background. 
The organization committee had frequent meet-
ings, I was a member of that organization comn1it-
tee, at Mr. Farr's house, and we discussed various 
ways and means of promoting a club. We went 
to see friends of ours, and the Orange Mountain 
Land Company had nothing to do with it what-
ever. It was a separate and distinct organization, 
not controlled in any way by the Orange Mountain 
Land Con1pany. 

Q. In connection with the preparation of this 
prospectus, which is 1narked Exhibit P -3, what can 
you tell us as to the circumstances of that? A. 
The prospectus was prepared by Mr. Farr. It was 
sub1nitted to the organization c01nmittee for their 
approval. ,ve met at Mr. Farr's house one Sunday 
afternoon and he read the prospectus which he 
had prepared in his own handwriting. 

Q. What, if anything, did Mr . Wilkinson have 
to do with it? ' A. He had nothing to do with it 
whatever, except that a quotation was taken fro1n 
a letter which he had written to the Orange Moun-
tain Land Cmnpany regarding the availability of 
the property for golf purposes. 

Q. I show you Exhibit P-5. \Yhat, if anything, 
did Mr. ,vilkinson have to do with that? A. As 
I recall it this circular was prepared also by 1.Ylr. 
Farr, 1but he has testified he received the infor-
n1ation with regard lo the cost of the shares of the 

----
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Lakeville, and \\Tinged Foot Club fro1n Mr. \Vil-
kinson. 

By the Court: 

Q. Was this Exhibit P-5 , circulated before the 
prospectus? A. No. It was circulated afterwards. 

Q. After the organization of the club, or before? 
A. Before. All of this work was done before the 
organization of the club. The organization co1n-
1ni ttee was functioning and working hard to see 
if they could induce enough people to take an in-
terest in the club to warrant forming a club. 

By Mr. Marsh: 

Q. lVIr. Grosso, you were shown a letter yesterday 
written to B. B. :Miller & Company, which is known 
as Exhibit P-8. Have you refreshed your recol-
lection at all with reference to that letter? A. 
Yes, I have. 

Q. vVhat have you to say about it? ' A. After 
leaving the court yesterday afternoon I examined 
my files and I found that I had received a letter 
from this concern, B. B. Miller & Company, in 
which they requested certain information regard-
incr Mr. Wilkinson; they wanted to know as to his ::-, 

qualifications as a golf architect. The letter had 
been addressed to the Rock Spring Golf and Coun-
try Club, and was ref erred to me by the-it was 
brought to my office by the letter carrier. 

Q. Is that the letter referred to? A. Yes. The 
letter ,vas addressed to the Rock Spring Golf and 
Country Club, and I had a file which I kept for the 
Rock Spring Country ·club, and it was filed in that 
file, and that was the reason for the caption on 
rny reply, "Rock Sprjng Country Club," so that it 
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would be filed along with the original letter which 
I received from Miller. 

Mr. Marsh: I would like to have that let-
ter marked. The witness has ref erred to it. 

(Letter of B. B. Miller & Company en-
tered in evidence and marked Exhibit D·-8.) 

Q. There has been some testimony with ref er-
ence to Exhibit P-7, concerning the removal of the 
~tu1nps from the lake. Was that done in any way 
1n connection with the improvement of the golf? 
A. No. The Rock Spring Country Club, in addi-
tion to the building of a golf course, desired to 
make that lake available for swinuning. There 
were some seven hundred stumps in the lake en-
tirely covered over by water, but they felt that it 
would be dangerous to swim in the lake as long 
as _the stumps were there. A co,inmittee was ap-
pointed, of which I w'as the chairman, and, the 
stumps were removed from the lake; but it had 
nothing to do with the construction of the golf 
course, and was charged up to a different-under 
a different heading "clearing of lake." 

Q. Did Mr. "\Vilkinson have anything whatever 
to do with that work?' A. Nothing whatever. I 
n~ver consulted Mr. Wilkinson, I never spoke to 
him about the clearing of the lake. I engaged a 
contractor and supervised the work n1yself. I 
we1:t to the property so1netimes ~hree times a day 
while that work was in progress. I never saw l\!lr 
:"ilkinson from the time the work started untii 
it was finished. He had nothing to do whatever 
with it. 

Cross exan1ination by Mr. Young: 

Q. Mr. Grosso, you told the Court in answer to 
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a question whether or not this pamphlet Rock 
Spring Country Club was sent out before or after, 
I understood you to say it was sent out before the 
organization committee? A. No. I said after. I 
said it was sent after. 

Q. After the organization committee? A. No. 

Mr. Marsh: The ·question was whether it 
arose after the organization of the Rock 
Spring as a corporation. That was the ques-
tion. 

The Witness: As I understood the ques-
tion it was whether or not this circular was 
sent out before or after the sending out of 
the prospectus. That is the way I under-
stood it. 

By .the Court: 

Q. That was the first one, and then you said both 
the prospectus and that were all sent out before 
the actual incorporation of the club, didn't you? 
A. Yes. 

Mr. Marsh: That js what I understood the 
question to be. 

By Mr. Young: 

Q. How would you account then, on the back of 
this sheet it has a 1nembership list, one hundred 
and twenty men1bers of the Rock Spring Country 
Club? A. The organization co1nmittee solicited 
1ne1nbership to a proposed corporation long be-
fore the certificate of incorporation was filed, long 
before the corporation was organized. As a n1at-
ter of fact, the original organization 1neeting of 
these gentle1nen, son1e of whose names appear on 
the back of that circular, was held in Febru-
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ary~ as I recall it from the n1eeting, which was be-
fore the certificate of incorporation was filed. We 
had actually secured memberships to a proposed 
club before the corporation was organized. 

Q. lVIr. Grosso, you also, in explaining Exhibit 
P-8, say that this quotation, "Re Rock Spring 
Country Club," was most likely because of it be-
ing in the same file, you had all your papers in 
that file, and you captioned it for that reason? A. 
Yes. 

Q. How do you explain in your letter where you 
say, "I am a member of the committee that en-
gaged Mr. Wilkinson to lay out the proposed golf 
course for the club"? ,vhy didn't you mention 
the Orange Mountain Land Company? Was that 
also in there? A. Because at the time, Mr. Young, 
the Orange Mountain Land Company was in being 
and while the club had not been organized we were 
working very hard to form a club and we were 
securing memberships to a proposed club, and I 
had two different files, I kept two files in my ofllce, 
one entitled, "In re Orange Mountain Land Com-
pany," and the other entitled, "In re Rock Spring 
Country Club." That was in answer to a letter 
which was sent to me addressed, "Rock Spring Golf 
and Country Club," and I filed that letter in the 
Rock Spring file and entitled the reply, "In re 
Rock Spring Country Club," so that it would be in 
the sa1ne file. 

Q. In other words, you had separate files for the 
Orange Mountain Land Cmnpany and for the Rock 
Spring Country Club? A. Yes. 

Q. But as far as was concerned in your mind, one 
was the same as the other, isn't that so? A. No, 
one was not the same as the other. 

Q. As an attorney, ·wouldn't you have been likely 
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to notice such an error as that? A. Well, I dic-
tated quite a few letters in a day, Mr. Young, and 
you probably do the same. I in no way intended 
by this letter to mean that I was on the golf com-
1ni ttee of the club. 

Q. ;you don't say that either, do you, here? You 
don't say that you are on the golf com1nittee in 
your letter? A. I don't remember just exactly what 
I do say in the letter, but I say that I was on the 
original committee that engaged Mr. Wilkinson to 
lay out the proposed golf cou:rse for the club, anf 
I was on that com1nittee. 

Q. You say nothing about the Orange Mountain 
Land Company? A. No. 

Q. You were a member of the organization com-
mittee of the Rock Spring Country Club? A. Yes, 
I was. 

Q. I believe you testified on direct exa1nination 
that this prospectus was turned over to you and 
that all it contained was a letter which Mr. Wilkin-
son wrote to yourself, or a n1en1ber of the club, is 
that so? A. A letter and a copy of the 1nap. 

Q. Now, Mr. Grosso, according to the contract 
Mr. Wilkinson was supposed to lay out places for 
tennis, riding and so forth; did you 1nean to testify 
that that is not on this plan? A. I didn't testify as 
to what was on the plan. If I remember the ques-

. tion Mr. Marsh asked me was whether or not Mr. · 
\Vilkinson had n1ade any plans in connection with 
the tennis, swimming and riding, and I said he 
had not, that the only work he had done was to 
prepare this sketch which we have here in evi-
dence. 

Q. Here is a plan which is connected, or partly 
connected to the prospectus. 

l\lr. Marsh: It was originally connected. 
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Mr. Young: It was originally connected. 
It is getting a little off. 

Q. And I show you here up in the left-hand cor-
ner of this plan, it says "Riding clubs"; do you 
recognize that? A. Yes. 

Q. And I show you down here in the lower cen-
ter "Tennis"? A. Yes. 

Q. And I show you the club house is also marked 
on there, the position of the club house? A. Yes. 
They are all tentative locations. 

Q. That is what his work was to do, make tenta-
tive locations? It would not have been permanent 
until you accepted it. A. I understood he was to 
do more work than just merely suggest locations 
of things. The building of a tennis court, for in-
stance, requires more than a mere location of the 
court. 

Q. You heard Mr. Brewer say that the Orange 
Mountain Land Company was really a holding 
company for the golf club, didn't you? A. Yes. 

Q. And he is president of the-

Mr. Marsh: What was that question? 
That the Orange Mountain Land Company 
was a holding company for what? 

Mr. Young: For the purpose of having a 
golf club. 

lVIr. Marsh: There is no such testimony. 
The Court: Mr. Grosso says yes, he heard 

him say that. He did use the expression 
" holding company." 

lVIr. Marsh: A holding company. Well, 
all right, go ahead and ask the question. 

Q. Mr. Grosso, do you know anything about golf 
clubs, about the preparing plans for golf clubs? 
A. No. 
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Q. You spoke of there not being any-you never 
saw any staking on the ground and so forth? ' A. 
Yes. 

Q. Vv ould you say that it was possible to draw 
a plan of the course without having made the 
stakes and the blazing of trees and so forth at the 
time? A. I am not sufficiently versed in golf archi-
tecture to answer that question. 

Q. But as far as you were concerned- A. As far 
as I was concerned I never saw stakes. I walked 
over the ground frequently. I never saw any stakes 
except the stakes that were placed on the property 
by Freeman & Winston the surveyors whom we 
engaged. 

Q. Then there was more in this prospectus than 
just the conversation. There was also this plan of 
the Rock Spring Golf Club with lVIr. Wilkinson's 
nan1e on it? A. Yes. 

Q. You realized you must pay him something to 
send out a prospectus to members, after your club 
is formed, with his map and his name in there, 
didn't you? 

The Court: That is argu1nentative. 

A. Mr. Young, I realized-shall I answer the 
question? 

The Court: It is argu1nentative. 
Mr. Young: I will withdraw the question. 

Q. You are secretary of the Rock Spring Country 
Club? A. I an1 secretary of the Rock Spring Coun-
try Club. 

Q. Don't you know, as a matter of fact, that at 
the proposed time of taking over the land that the 
Orange :Mountain Land C01npany had still some 
further land to buy in order to close the deal? A. 
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No. The Orange Mountain Land Co1npany had ac-
quired all of the land necessary for the :golf course. 
Subsequently the Rock Spring Country Club en-
gaged another architect, and the plan which he 
made of the golf course was entirely different from 

10 the plan which had been made by Mr. Wilkinson, 
and that necessitated the purchase of other lands, 
which were purchased by the Rock Spring Country 
Club. But at the time the Orange Mountain Land 
Company sold to the Rock Spring Country Chili 
they sold all of the land that the club needed for 
that purpose. 

By the Court: 

Q. Does the plan that shows on that prospectus, 
20 Mr. Grosso, substantially harmonize with the blue-

print that had been submitted to you by Mr. Wil-
kinson? A. It is the same, your Honor. It was 
reduced photographically. It is the same plan. 

30 

40 

By Mr. Young: 

Q. Mr. Grosso, of course, between J\,fr. Wilkin-
son and the Orange Mountain Land Company, did 
you not? A. Mr. Wilkinson drew a contract. He 
came to 1ny office with it and he did ·not-

Q. I am asking you the question. A. You asked 
me if I drew the contract and I am answering that 
question. Mr. Wilkinson drew a contract which 
was intended to carry out our agreement. It did 
not carry out our agree1nent. There was one 
thing that was specifically understood and that 
was that he was to get $250, and that was to be in 
full settlen1ent of any work he did for the co1n-
pany, unless the company proceeded with the erec-
tion of the golf course, and I drew the contract, 
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and I was very methodic about putting that clause 
in 1he contract. 

Q. Now, Mr. Grosso, the reason you did not 
adopt the other contract was because it also em-
bodied provisions for the construction of the 
course, isn't that so? A. It did not embody provi-
sions for the construction of the course. I have it 
here, Mr. Young, ,jf you would like to see it. It 
did not embody any provisions for the construc-
tion of the course. Do you want to see it? 

Mr. Young: I understood that there prob-
ably was. If there is not, it does not 1natter 
one way or the other. 

The Court: Mr. Grosso says that there is 
not. 

Mr. Young: All right. 
Mr. Marsh: Do you want that contract? 
Mr. Young: No. 
Mr. Marsh: That is all. 

SAMUEL G. SUPPLEE, a witness produced on 
behalf of the defendants, being duly s\vorn ac-
cording to law, on his oath saith: 

Direct examination by Mr. Grosso: 

Q. Mr. Supplee, are you a member of the Orange 
Mountain Land Co1npany? A. I ain. 

Q. Were you a member at the ti1ne the land 
c01npany was organized? A. I was. 

Q. Do you know Mr. Wilkinson? A. I do. 
Q. How long have you known lVIr. Wilkinson? 

A. Oh, a number of years. 
Q. Do you know whether any of the me1nbers 

of the Orange Mountain Land C01npany knew Mr. 
Wilkinson prior to August, 19·2-1? A. ~ot that I 
know of, excepting 1ny own brother-
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lVIr. Young: I object to that question 
whether any of the members knew it. How 
does he know? 

The Court: It does not amount to very 
much. 

Mr. Young: All right. 

Q. Did you introduce Mr. "\Vilkinson to the n1en1-
bers of the Orange Mountain Land Company? A. 
I did. 

Q. For what purpose? A. For the purpose of 
persuading them to let hi1n become interested 1n 
laying out a golf club. 

Mr. Young: I object to what his purpose 
was. I do not see where any of this is nia-
terial. 

The Court: I do not know what it will 
lead up to. Go on. 

Q. Did you know anything about the contract 
that was made between the Orange Mountain Land 
Company and Mr. Wilkinson? A. I do, I know 
something of it. 

Q. You are familiar with the provisions of the 
con tract? A. I am. 

Q. Did you ever have any conversation with Mr . 
Wilkinson subsequent to the making of that con-
tract? · A. I did. 

Q. Regarding it? A. Yes, sir. 
Q. "\Vhat was the nature of that conversation? 

lVIr. Young: I object to that unless J.\,fr. 
Supplee was there at the making of the con-
tract in the presence of Mr. vVilkinson, it 
certainly is not binding upon him, any con-
versations which he had beforehand. 

The Court: That is after the niakina of 
t:, 

it. 
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Mr. Grosso: With Mr. "\Vilkinson. 
Mr. Young: That is all right. 
The vVitness: Your Honor, in answering 

that question may I include a little previous 
history so as to tie it up close? 

The Court: All right, go ahead. 

A. In my bringing of Mr. Wilkinson and intro-
ducing him to the golf club, Mr. vVilkinson did not 
want to accept any fee for the work he had done, 
as a personal courtesy to myself and my brother. 
Later on he performed some assistance to the 
members in helping them, and they wanted to pay 
him something for his trouble. He did not want 
it, because he felt that he could sell himself to the 
entire organization. Later on they .insisted on pay-
ing him something for the work that he had al-
ready done. He thoroughly understood that he 
was not being employed to go further, excepting . 
as far as the Orange Mountain Land Company 
felt that they could go, and for that reason the 
contract was made and it was embodied in that 
contract that they wanted to pay him for the work 
he had done. Farther than that they owed hin1 
nothing, but Mr. Wilkinson, in his conversation 
with me, told me specifically, Mr. Supplee, he 
says, I want to go on and sell n1yself to this other 
board of directors. 

By the Court: 

Q. Was this before or after the contract?' A. 
After the contract. I believe that I can sell myself 
to this other group, because I know that it is a dif-
ferent organization; and I asked him if he realized 
what was in that. 

Q. When and where did he say that? A. In a 
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conversation, I can't recall the exact date, :but Mr. 
Wilkinson and I had several conversations. 

Q. About when did he say it, and where did he 
say it, and who was present when he said it? A. 
I believe my brother was present at one time. I 
can't fix the date. 

Q. Where? A. At one tiine he called in my 
house. And we discussed it. 

Q. About when? A. It was in the fall of 1924. 

The Court: Proceed. 

By Mr. Grosso; 

Q. Go ahead, Mr. Supplee. A. I had a later con-
versation with Mr. Wilkinson, I can't fix the date 
but I again reminded him - ' 

. 'Mr. Young: All of this testi1nony - the 
plaintiff cannot 1neet any of this testi-
mony, it is so indefinite, and it surely is- it 
has not happened so long ago it certainly 
should be easy enough to fix a time. · 

A. (Continued.)-! felt a n1oral obligation to the 
Orange Mountain Land Con1pany and to l\fr. Vlil-
kinson and wanted to have the n1atters perfectly 
clear. 

Q. Will you answer the questions, please, instead 
of rarnbling along? In a conversation which you 
had with Mr. Wilkinson su:bsequent to the 1nakina 
of this contract, did you discuss the pay1nent of 
the $250 which had been paid Mr. Wilkinson? A. 
I knew that it had been paid to him. 

Q. Did you discuss that feature of the contract 
with him?' A. I don't know as we discussed it, but 
it was mentioned, that question, and I knew-

The Court: Never mind what you knew. 
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You were asked what was said and done. 
That is in his mind. 

A. (Continued.) It was mentioned, yes. 
. Q. Was anything said by you or Mr~ Wilkinson 

about $250 being payment in full for the work 
which he had rendered to the Orange Mountain 
Land Company? A. I don't recall it at that ti1ne. 

Q. At any time after the making of the contract? · 
A. I can't recall definitely to fix a date. I would 
have to make an indefinite statement again be-
cause it was thoroughly understood that was in 
payment for all he had done. 

The Court: Strike out that last state1nent 
as to what was thoroughly understood. 

Q. Did you ever speak to him about the amount 
of work he was doing for the clu:b? A. I did. 

Q. Or for the company? A. I did. 
Q. Was that after the making of the contract? 

A. 1. es. 
Q. What was his comment or his reply, if any, 

with regard to that? 

Mr. Young: What did he say? What was 
the question put to hi1n? I would like to 
have the conversation rather than just a gen-
eral statement. Make it a little 1nore defi-
nite, it would be much easier f o.r us to meet 
the issues. 

(Testi1nony read by stenographer.) 

A. His reply was to the effect that he was willing 
to take his chances on getting the new board of 
directors or organizers of the Rock Spring Country 
Club to employ hiin to carry out thefr plans. 

Mr. Grosso: That was after the making 
of the contract. 
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The Court: When and where? 

Q. Where was that and about when was it? A. 
I would have to refresh my me1nory at the ti1ne. 
I know it was discussed twice, once at the time he 
was in my house, and another time that I saw him 
in 1ny office. He was in my office I think once or 
twice when we discussed the matter. 

Q. That was after the n1aking of the contract? 
A. I believe so. 

Q. How long after the making of the contract? 

Mr. Young: I object to what the witness 
believes, Mr. Grosso. 

The Court: That is his best recollection. 

A. It sure was after the n1aking of the contract. 

Mr. Grosso: That is all. 

Cross examination by Mr. Young: 

Q. Mr. Supplee, do you mean to say that Mr. 
Wilkinson here was going around doing work 
gratuitously, and that all of a sudden the Rock 
Spring Country Club or the Orang,e Mountain Land 
Company decided to be a good Samaritan and pay 
him? 

Mr. Grosso: I object to that question un-
less he defines whether he is talking about 
the Orange Mountain Land Cmnpany or the 
Rock Spring Country Club. 

The Court: Objection sustained. 

Q. Well, I will ask you as to the Orange Moun-
tain Land Company, is that so? 

The Court: The form of the question is 
wrong, Mr. Young. Any further questions? 

Mr. Young: No further questions. 
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JOHN S. FRANCIS, a witness produced on be-
half of the defendants, heing duly sworn accord-
ing to law, on his oath saith: 

Dir,eC't examination by Mr. Gro,s:so: 

Q. Mr. Francis, are you connected with the Or-
ange Mountain Land Company in any capacity? 
A. Yes. 

Q. In what capacity? A. Vice-president. 
Q. Are you also on the board of directors of the 

cmnpany? A. Yes. 
Q. Do you know the contract between the Or-

ange Mountain Land Company and Mr. Wilkinson? 
A. Yes. 

Q. Do you know what work was perf onned by 
Mr. Wilkinson under that contract? A. I do. 

Q. What work was performed by him? ' A. The 
blueprint was turned over to the con1pany show-
ing an outlay of the golf course. 

Q. Did you ever visit the property after that 
blueprint-before or after the blueprint was suh-
mitted to the Orange :Mountain Land Cmnpany? 
A. A great many tin1es. 

Q. Did you ever see any stakes that were put out 
by Mr. Wilkinson? A. I never did. 

Q. Did you visit the property frequently? A. A 
great many times. 

Mr. Grosso: That is all. 

By Mr. Marsh: 

Q. Did he do anything else, Mr. Francis, except 
to sub1nit the blueprint? A. Not that I know of. 

Q. Were you in a position to know? A. As a 
rule. Yes, I ·was. 
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Cross examination by Mr. Young: 

Q. Mr. Francis, how many times have you seen 
Mr. Wilkinson, not just immediately, but I 1nean 
at that time? A. I met Mr. Wilkinson twice. 

Q. Two different times? A; Yes. 
Q. You say Mr. Wilkinson submitted a plan to 

the Rock Spring Country Club? 

Mr. Young: Make that to the Orange 
Mountain Land Company. 

A. Yes. 
Q. The Rock Spring Country Club adopted a 

plan prepared by Mr. Wilkinson in their pros-
pectus? 

Mr. Grosso: I object to the forn1 of the 
question. 

The Court : Of course. There was not 
any Rock Spring Country Club at that time. 

Q. After the Rock Spring Country Club was or-
ganized was this prospectus used in getting me1n-
bers for the club? 

Mr. lVIarsh: I object. 
The Court: He is not a me1nber of that 

club, as far as the evidence goes. Besides, 
it is admitted that they did. 

_Q. Do you know what size this tract or land is 
' how many acres? A. Do you 1nean that is owned 

now? 

The Court: No, originally. It has already 
been testified it was about 125 acres and 
they sold about one hundred acres off. 
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By the Court: 

Q. Is that whait it 1s approximately? A. Yes, 
approxi1nately. 

By Mr. Young: 

Q. Have you gone over that acreage very care-
fully looking for these stakes? A. I have walked 
over the acreage a great many times. 

Q. Were you looking for stakes? A. No. 
Q. Do you know how a golf course is staked? 

A. I don't. 

Mr. Young: That is all. 
Mr. Grosso: That is all. 
lVIr. Marsh:· No questions. 
lVIr. Marsh: The defendant The Rock 

Spring Country Club rests. 
Mr. Grosso: The def end ant The Orange 

Mountain Land Co1npany rests. 

PLAINTIFF'S REBUTTAL TESTIMONY. 

WILLIARD G. "\VILKI~S.ON, recalled: 

Mr. Young: Do you adn1it Mr. Wilkin-
son's qualifications as an architect? If not, 
I will prove them. 

lVlr. Marsh: I do not quite sec how it is 
rebuttal. 

Mr. Young: Yes, to the question they 
claim there were no stakes or anything on 
the course. 

Mr. Marsh: That is a 1natter o.f fact, not 
of his qualifications. 

The Court: Ask your question and I will 
pass on it. 

Q. Mr. Wilkinson, did you stake out all the dif -
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ferent tees on this plan which you sub1nitted to 
the Orange Mountain Land Company? A. Yes, sir. 

Q. Could you have drawn that plan without 
staking out all the different tees? A. No, sir. 

Mr. Marsh: I object as not rebuttal. 
lVIr. Young: I think it is proper. 
The Court: I will allow that to stand. 

Q. Did you do all the work that was required 
under the terms of the con tract? 

lVIr. lVIarsh: I object. 

A. Absolutely in every detail. 

The Court: That objection 1s sustained 
and the answer is stricken out. 

l\Ir. Young: No further questions. 
Mr. Marsh: No questions. 
l\!lr. Young: Plaintiff rests. 

Motion for Direction of a Verdict. 

Mr. Marsh: I would like to move for a directed 
verdict on behalf of the Rock Spring Country 
Club, the grounds being the sa1ne as on the 1notion 
for nonsuit, on the ground which I then indkated 
that the Rock Spring Country Club is a corpora-
tion which was organized on or about the first of 
lVIay, 1925. That that corporation May 1, 1925, or 
at no time, ever assumed any obligations which 
arise under the contract which is 1narked Schedule 
A, which is the contract sued upon. The allega-
tion of the complaint is that there is a distinct as-
sumption of the obligations of that contract by the 
Rock Spring Country Club as a corporation~ and 
so far as I can see the evidence is entirelv barren ., 
of any such proof of a contractual assun1ption of 
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the obligation, and in the absence of that I fail to 
see how the Rock Spring Country Club is charge-
able for any 1noney due, or clain1ed to be due to 
Mr. Wilkinson. That is the basis of the n1otion. 

Mr. Young: As to the Rock Spring Country 
Club, there is evidence introduced in Exhibit P-8, 
which the secretary of the Rock Spring Country 
Club ad1nits, he says, "I am a me1nber of the con1-
mittee that engaged Mr. "\Vilkinson to lay out the 
proposed golf course for the club." (Argun1ent in 
reply to the motion.) 

The Court: The Court is constrained to the 
conclusion that there has no such evidence been 
presented in this cas ,e as would show a contractual 
relationship behveen the country club and this 
plaintiff. The country club was a distinct cor-
poration, and while it is true that its organization 
was inspired by the activities of the land com-
pany, yet the gentle1nen who were in there, who 
were not members of the land company, went into 
this corporation without assu1ning any obligation 
of the land co1npany. There were ten of them; 
two of the1n were n1embers of the land company. 
The golf club was a distinct legal entity. After 
it was organized it was free and independent, so 
far as its legal powers were concerned, free and 
independent of the land company. There must 
be a contractual relationship, in a case like this, 
before the plaintiff can llold a defendant for a 
breach of a contract, or a failure to perform a 
contract. There never was a contract between 
this distinct corporation, the golf and country 
dub, and :Mr. vVilkinson. The motion for a 
directed verdict is granted. You may have an 
exception. 

Mr. Grosso: I would like to again 1nove at this 

10 

20 

30 

40 

• I 1 1' ,-

·, •• 1\'1\t . 



10 

20 

:30 

40 

108 

Moti0in for Di 1rection of Verdict. 

time that a verdict be directed in favor of the 
defendant, The Orange Mountain Land Company, 
for the reason "that there is no evidence before 
the jury to show that the co1npany decided at 
any time to proceed with the cbns ,truction of the 
said golf course. By the plain terms of the con-
tract, the contract provides that for a payment 
of a specific ainount, $250, and the delivery of 
plans and specifications, which has been paid, 
$1,750 at such time as the cmnpany shall have 
decided to proceed with the construction of the 
said golf course." 

The Court: Didn't they decide to proceed with 
the construction of a golf course? 

Mr. Grosso: There is no testimony. 
The Court: vVhat is the difference whether they 

decided to proceed in their own name or decided 
to proc 'eed through a company that they inspired 
and encouraged, and really brought about its or-
ganization? What is the difference? 

Mr. Grosso: I think there is a lot of differ-
ence according to the tenns of the contract. 

The Court: Here is the situation, Mr. Grosso: 
According to the undisputed testimony, including 
your own testimony, Mr. Brewer is the n1an who 
got the option for the 125 acres , of land in the 
first place; he says on the witness ' stand that the 
main purpose of getting that option was because 
they felt it was available for the development of 
a country c.lub, and that in case it would not 
develop as a country club, then they would have 
to rely upon its general development for general 
real estate purposes. That is his evidence. Now, 
then, he had this option, and this land cmnpany 
was organized, and right frmn his testimony there 
is but the one inference that it was organized 
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for the purpose of developing the land along the 
line of country club purposes, golf, tennis, riding, 
swimming, and the like; and this land company 
is organized on July 21, that is, its incorporation 
is filed in the County Clerk' 's office then, and in 
the Secretary of State' ·s office two days later, and 
when it was filed in the Secretary of State's office 
it was a complete corporation. What do they do? 
As you said in your testimony, as early as Feb-
ruary 1nen1bership for a country club was being 
solicited, and then as early as May 1 the Rock 
Spring Country Club was incorporated. That is 
in a period of about nine months and a half after 
the incorporation of the land company, the 
land company succeeded in effecting a corpo-
ration for club purposes. And what do they 
do in the meantime? What do they do as 
a preliminary to this ,? They take the plans 
that Mr. Wilkinson prepared and they constantly 
used that plan in the encouragem .ent of the in-
corporation of this club, of which you, as the sec-
·retary, and one of the other members say, one of 
the so-called charter members or incorporator, 
founder members, smne call it; and you get up a 
prospectus, two distinct prospectus, and you take 
Mr. Wilkinson's plan, have it reduced in size, 
photographed and printed upon that prospectus, 
and you use his plan all the way through, before 
there is any incorporation of the country club. 
You decided to go ahead ·with the erection of a golf 
course as far back as February, and you had it in 
your 1ninds, according to the 1nan who had gotten 
the option and was really the inception of this land 
cmnpany itself, that it was for the purpose of de-
veloping it for golf purposes, and the like. I can-
not see ho"v, fro1n all the evi<lence in the case, 
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you can evade the conclusion that this company, 
the land company, did decide to proceed with the 
construction of the golf course. Because what 
practical difference is it whether they did it in 
their own na1ne, or whether they were responsi-
ble for the doing of it through something which 
their own acts created? ' Of course, that can ·not 
bind that corporation that resulted fro1n their 
efforts, because there were other men in that, and 
it was a distinct corporation. Surely it is at least 
a question of fact for the jury. Besides that, and 
assun1ing we could not conclude that the company, 
according to the terms of the contract, decided to 
proceed, aren't they responsible anyway? vVha t 
was this man Mr. vVilkinson to do? According to 
the contract the company agreed to e1nploy him 
as an architect for the purpose of designing an 
eighteen hole golf course to be located on the prop-
erty shown, and for that he was to get $2,000. The 
contract says: "Said architect agrees for and in 
consideration of the su1n of $2,000 to be paid as 
hereinafter stated to prepare the plans and speci-
fications for the erection and construction of an 
eighteen hole golf course on the above property; 
said plan is to include all of the details and land-
scape effects of the entire property and its avail-
able features for golf, tennis, riding and swi1n-
1n1ng. In addition thereto, and for the sa1ne con-
sideration, to act in an advisory capacity to the 
said c01npany in all matters pertaining to the pro-
rnotion and planning of the above." He not 
only prepared the plan but he did act in an ad-
vistory capacity for the pron1otion of a dub. His 
letter appears in one of the prospectus, it is ad-
vertised and circulated by your company for the 
purpose of effecting this organization of a golf or 
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country club, and his plan is put upon that pros-
pectus. What is that but promotion and acting in 
an advisory capacity? Of course, there were other 
things he was to do; he was to stake out the fair-
ways, greens, traps and bunkers. He says he did. 
He says further no plan could be 1nade unless 
those stakes had been placed, and he says he 
placed from thirty-six to forty stakes. Then he 
was also to make all necessary ~odels of greens 
to enable the constructor of said course to build 
the said greens with the desired characters and 
undulations as indicated on said plans; and I got 
from the evidence in the case that particular kind 
of work, the preparation of models, is so1nething 
which c01nes along when the actual construction 
has started, and it is not something that can be 
definitely prepared before the construction starts. 
He was to use his professional status and his best 
efforts to carry out the designing and construction 
of the said course to a successful completion. Was 
his professional status so used? It surely was 
when that letter was included in the prospectus, 
when his plan was included in the prospectus, and 
according to his evidence, and there is other evi-
dence, that in his interviews he was using his best 
efforts to bring a golf course to c01npletion in an 
effective and proper manner. 

There are many cases, for example, along the 
line of architectural building, where an architect 
enters into an agreement and he is to be paid a 
total sum for the plans and for his work during 
the erection and construction of the building, and 
if the owner decides and concludes not to build 
the building, then there is a figure for the plans 
alone. Suppose that owner decided not to erect 
the building and says to the architect, well, I have 
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got your plans, and that is all I need you for, and 
he turns around the next day and employs an-
other architect. He cannot do it. The plans and 
specifications had been prepared according to the 
contract, and the owner of that building has to 
give the rest of the job to smnebody else? No. 
Because we know, as a matter of com1non knowl-
edge, that these architects, when they prepare these 
plans and specifications upon the basis of so much 
for plans and specifications and so much for the 
\vork that goes -along with the actual construction 
of the work, that they work on the plans and 
specifications on the basis of a figure that is to 
encourage them to get what is the real velvet or 
1:1o~ey i~ the job. That is common knowledge. 
So, 111 this case, once those plans and specifications 
were used by your c01npany for the promotion of 
this general job, even though they were used by 
son1ebody else, as long as you were responsible 
for the use, since this man was willing to do all 
that he agreed to do, then you cannot take part 
of his work and simply say, because he did not 
physically do it all, when you stopped him from 
doing it, you cannot stop hiin from the balance of 
the n1oney, as I look at it. However, I will listen 
to you about it. 

Nlr. Grosso: May I have an exception? 
The Court: There may be some questions of 

fact. I an1 only giving you the kind of conclusions 
I feel that the jury might be entitled to draw fron 1 
the evidence in this case. I refuse, of course, your 
n1olion for a directed verdict. 

(Mr. Grosso sums up the case for the defendant 
The Orange Mountain Land C01npany.) 

(Mr. Young sums up the case for the plaintiff.) 
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Request to Charge by the Defendant 
Orange Mountain Land Co:mpany. 

(1) 

"If the jury shall find that the defendant Orange 
Mountain ·Land Company decided not to construct 
the golf course on the property then the sum of 
$250 paid by the def end ant Orange lVIountain Land 
Co1npany to the plaintiff completes the terms of 
the contract and is in full satisfaction thereof." 

(1) 

"If the jury shall find that the Orange Mountain 
Land Company prevented the plaintiff from per-
forming the contract sued on in this case, then your 
verdict must be such a proportion of the en tire 
price as the , fair cost of the work done bears to 
the fair cost of thr whole work and in respect to 
the work not done such profits as he would have 
realized by doing it." 

(2) 
"If the jury shaU find that the Orange Mountain 

Land Co1npany prevented the plaintiff fro1n per-
f onning the contract sued on, and as there is no 
evidence to indicate either the value of the work 
perform -ed or the profits the plaintiff would have 
realized if he had perfonned, your verdict must 
be limited to nmninal da1nages." 

Charge. 

Court's Char.ge to the Jury by Honorable PETER 

F. DALY, Circuit Court Judge, is as follows : 

lVIe1nbers of the Jury: I have been requested 
to charge by the counsel for the defendant: 
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' :1. If the jury shall find that the def end-
ant Orange Mountain Land Company de-
cided not to construct the golf course on 
the property then the sum of $250 paid by 
the defendant Orange Mountain Land Com-
pany to the plaintiff completes the terins 
of the contract and is in full satisfaction 
thereof." 

That is true, provided, however, you also find 
from the evidence in the case that the company . 
did not prevent, improperly prevent, the defendant 
from doing the work which would have entitled 
him to the balance of the $2,000. 

Nu1nber two I refuse to charge. 
The Orange Mountain Land Company was a 

"Real Estate" corporation incorp,prated on July 21, 
and according to the evidence in the . case it was 
incorporated for the purpose of taking over abollt 
one hundred twenty acres of land, and . the pur-
pose behind the purchase, so far as the develop-
ment of the land was concerned, was primarily to 
convert it into country club purposes, golf and the 
like. That did not, of course, limit them in case 
they could not to their satisfaction so successfully 
develop the land, or sell the land for that purpose, 
and that purpose alone. They were the owners of 
the land and could use it for · whatev _er purposes 
they pleased, under the . .terms of incorporation, · 
any purpose they pleased that was within the law · 
generally. But, it is undoubtedly the fact, from the 
evidence in this case and fro1n their own admis-
sions, that that was why they bought the land, feel-
ing that it could be developed for country club 
purposes. That is shown, for example, that al-
though it was incorporated on July 21 or 23, that 

115 

Charge. 

nineteen days afterward, on August 11, this com-
pany entered into a contract with Mr. Wilkinson 
to lay out a golf course; that in February follow-
ing, long before there was a golf club incorporated, 
the land company was endeavoring to interest men 
in the formation of a golf club to whom they might 
sell the whole or part of the lands they had ac-
quired. 

Under this contract what was Mr. Wilkinson to 
do for the $2,000, in order to be entitled to the $2,-
000? In consideration of that he was to design an 
eighteen hole golf course, and he was to prepare 
plans and specifications for such a course as that, 
and also one that would show up the available 
features of the land and the landscape effects, so 
far as golf, swimming, riding and tennis were con-
cerned. He was also to stake the tees, and the 
greens, and the like, and he was also to make 
1nodels for the greens to enable the construction 
of said course in accordance with the desired char-
acters and undulations, as indicated on the plan; 
and he was to use his professional status and his 
best efforts to carry out the designing and construc-
tion of the course to a successful completion. He 
was to be paid $250 on the delivery of the details, 
plans and specifications. That he has been paid. 
And he was to be paid $1,7;)0 at such tirn.e as the 
club decided to proceed -with the construction of 
the said golf course. It has been ar ,gued that this 
company, after they paid hi1n the $250, could do 
as they pleased with the plans and specifications. 
They could do with those plans and specifications 
what the contract and the law, under the contract, 
authorized them to do. 

A proper interpretation of this contract is to the 
effect that those plans and specifications eould be 

10 

20 

40 : 



10 ' 

20 

3,0, 

4'0 

116 

Charge. 

used by this company for the purpose of their de-
terinining as to whether or not they were to pro-
ceed with the erection and the construction of this 
course. They could not take those plans and 
specifications, for example, and give them to Tom, 
Dick and Harry, for the purpose of Tom, Dick and 
Harry. When a man arranges to erect a house, or 
has that in his mind, and he engages an architect, 
and the architect is to get so much for the plans, 
and then if the work gnes on he is to get so much 
for supervision, and the aigreement is so framed 
in language that one is connected with the other 

' you cannot say to the architect after you have ac-
cepted the plans and specifications, "Well, I will 
use and follow these plans and specifications but I 
will direct and supervise the construction of this 
building in my own way and ' simply pay you for 
your plans and specifications, and nothing for su-
pervision.'' But, of course, in such a case, if you, 
as an owner, decide not to build, then the payment 
of the plans and specifications is all the claim . that 
the architect would successfully have against you. 
That is rather crudely illustrating this. Mr. Wil-
kinson was to prepare these plans and specifica-
tions, and if this company decided not to build, 
that is all he was entitled to. But the question is 
did they decide not to build. There is no substan-
tial difference, as far as their obligation is con-
cerned, whether they decided to build and to ac-
tually do that work themselves, or whether they 
decided to build and get smnebody else to do that 
work. Did they decide to build this course and in 
accordance with the plans and specifications of Mr. 
Wilkinson? Were they to do it themselves, as the 
corporation known as the land company, or were 
they to see that it was done, leaving it to a sepa-
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rate, distinct and new corporation to do it? Did 
they decide to see that this ,golf course was built, 
according to this contract and according to these 
plans and specifications, either by their decision 
to do that themselves, or by their decision to bring 
into being some other corporation that was to do 
this? If they did decide, according to the terms of 
this contract, to have that course built, then, since 
there is nothing to show that they ever objected to 
these plans, or that they were not done satisf ac-
torily according to the terms of the contract, Mr. 
Wilkinson would be entitled to that $1,750, because 
the contract says so. Did they decide to do it? 
They never did this work as a land company; but, 
what did they do, according to the undisputed tes-
ti1nony? As I have already told you, nineteen 
days after they were incorporated they entered 
into this contract to have a golf course built, or 
that expressed desire to have a ,golf course built, 
and as early as February fallowing the incorpora-
tion, they were engaged in trying to induce gentle-
men to get together and form a separate, distinct 
country club corporation. This they did, they ad-
mit they did; ten 1nen incorporated then1selves. 
But before the incorporation there was a pros-
pectus prepared by the1n and a p:rospective list 
effected of some one hundred and nineteen names, 
or some number about that, showing that they had 
been enga,ged practically frmn the start of their 
incorporation to see that a golf course w·as built, 
not through themselves directly, as a separate, 
distinct corporation, but through a corporation of 
a country club which they were encouraging and 
which they were endeavoring to create, and which 
they succeeded in creating. They succeeded in 
inducing n1en to get together and f onn this country 
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club to take over part of their lands for the pur-
poses of a country club generally. \Vhat did they 
do in their efforts to secure the incorporation, to 
secure the consent of other men to get together 
and form a distinct country club corporation to 
take over these lands? 

As I have already stated, among the things that 
Mr. Wilkinson was to do was to give his profes-
sional status to this, and to assist in the promotion 
of the course. Did he? Did they use his plans for 
that purpose? Or did they limit the use of his 
plans to decide simply whether or not they should 
have a golf course? They took his letter, which 
went into detail, as you will see from a reading 
of this prospectus, in which he puts out over his 
name that this land was available for a golf 
course, that it had superior attractions in certain 
respects for a golf course, and they took his plan 
and printed the plan upon this prospectus that they 
were using, in order to get together enough men 
to effectively incorporate a successful golf club to 
take over this land for the building of a golf course. 
The building of a .golf course how? The building 
of a golf course, it seems to me, but that is for you 
to pass upon, according to the promotion advocated 
by the architect, Mr. Wilkinson, according to that 
letter, as to its attractiveness and its availability, 
and according to his plan which is printed upon 
the prospectus. 

Of course, like any other contract, if you or I 
enter into a contract, any one of you gentlemen, 
for _a cmnpleted job, and the 1nan we enter into 
the contract with honestly does his work up to a 
certain point, and he is ready and able and will-
ing to go on with it to the finish, and through our 
act we ilnproperly prevent him from finishing that 
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contract, then, he is entitled to whatever profits he 
has lost by our wrongful act in preventing him 
from completing that contract; or whatever he 
w·ould have been entitled to if the contract had 
been completed. Was that this case? If it was then, 
if Mr. Wilkinson did not complete his contract be-
cause he was improperly prevented by the other 
parties to the contract from doing so, he is en-
titled to whatever you determine he lost as a re-
sult, actually lost, as a result of that,-not of course, 
exceeding the mnount he would have earned if the 
contract had been completed. 

_In this case, like in any other case when a party 
comes in and looks for money from another party, 
the burden of proving that he is entitled to it rests 
upon hi1n, according to law. He has to show, 
through a preponderance of the evidence, the 
clai1n that he makes is a proper one. 

You may take the case, re1nembering that the 
only defendant in this case now is the land com-
pany. 

Mr. Grosso: Will you note an exception to the 
refusal to charge on the two requests of the de-
f end ant, the land con1pany? 

Exhibit P-1. 

AGREEMENT made this 11th day of August, 
1924, between the Orange Mountain Land Co., a 
Corporation of the State of New Jersey, herein-
after called the Con1pany, party of the first part, 
and \Villiard G. Wilkinson, hereinafter called the 
architect, party of the second part, witnesseth that 
the Cmnpany agrees to employ the said architect 
for the purpose of designing an 18 hole golf course, 
to be located on the property shown the architect, 
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and known as property :belonging to the South 
Mountain Park Land Company. 

THE SAID ARCHITECT agrees, for and in considera-
tion of the sum of $2,000, to be paid as hereinafter 
stated, to prepare a plan and specifications for the 
erection and construction of an 18 hole golf course 
on the above property. Said plan is to include all 
of the details and landscape effects of the entire 
property and its available features, for golf, tennis, 
riding and swimming. In addition thereto and 
for the same consideration, to act in an advisory 
capacity to the said Company in all matters , per-
taining to the promotion and planning of the 
above. 

THE SAID ARCHITECT also agrees to personally 
stake out all Tees, Fareways, Greens, Traps, and 
Bunkers on the said property, in accordance with 
the plan above. 

THE S.Aro ARCHITECT also agrees to make all 
necessary models of Greens to enable the construc-
tor of said course to build the said G.reens with 
the desired characters and undulations as indicat-
ed on the said plan. 

THE SAm ARCHITEGr also agrees to use his profes-
sional status and his best efforts to carry out the 
designing and construction of the said course to a 
successful completion. 

The Company agrees to pay the architect, the 
aforementioned sum of $2,000 in the following 
manner:-

$250.00 on the delivery of details, plans, and 
specifications. 

$1,7.50 at such time as the Company shall have 
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decided to proceed with the construction of the 
said golf course. 

It is further agreed between the parties, that in 
case the Company shall decide not to construct 
the golf course on the property, aforementioned, 
that the initial payment of $250.00 shall be in full 
settlement and satisfaction, for any services which 
the said architect may have rendered to the said 
Company and shall complete the terms of this 
contract. 

IN WrTNE:SS WHEREOF, the party of the first part 
has caused these p.resents to be signed by its Presi-
dent and attested by its Secretary, and the party 
of the second part has signed this agreement and 
affixed his seal hereto, the day and year first above 
written. 

Signed, Sealed and Delivered 
in the presence of 

ORANGE MOUNTAIN LAND 1 CO. 

Attest: 
ALFRED J. SIMMS. 

. Secretary. 

By FRANK BREWER 

President. 

W. G. WILKINSON 
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Exhibit P-2. 

Plan of Golf Course. - Su I J 2. A 
Exhibit P-3. 

Prospectus. -

E,xhibit P-4. 

Exhibit P-4 was an envelope, sta1nped Rock 
Spring Country Club, 2&2 Main St., Orange, N. J., 
and mailed to 1Mr. A. D. Honey1nan, 26 Broadway, 
N. Y. C. The envelope is postmarked as follows: 
"Orange, N. J.; Nov. 5, 19'25; 10 :30. 

Circular. 

Tel. Orange 909 J. 

Exhibit P-5. 

Exhibit P ·-6. 

Orange Heights Avenue, 
vVest Orange, :N. J. 

Dec. 4/ 24 

My dear Mr. Wilkjnson :-

Your letter of the 2nd inst. rec'd. ,Many thanks. 
I an1 glad to tell you the Club is going along well, 
the Organization Committee having been com-
pleted yesterday & the book is now in the printers 
hands. I will mail you a copy on Monday next. 
Please let me have by return n1ail the na1nes of 
your friends who want to get in the first 100 at 
$600.00 as you will see by our Committee, with 
such men as Russell Colgate, Charles Edison, etc., 
it should be fill€d up very quickly. I have been 
looking for the Colover plan you spoke of for a 
long while and I believe if you can hurry this 
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along, it 1nay assist to our 1nutual advantage. I 
am sorry you found no one in at the bottling 
house, there should be some one there all the time 
and had I have known you were cmning over, 
would have been glad to have 1net you there. Per-
haps . we can get together one day next week. I 
ain ·now living in my home just under the brow 
of the mountain at above address, so ain easily 
accessible. 

With kind regards, believe n1e 

Yours sincerely, 

FRANK BREvVER. 

Exhibit P-7. 
ROCK SPRING COUNTRY CLUB 

On July 1st, the Rock Spring Country Club will 
take title to the property on pay1nent of $•22:,500 
($,2,500 having already been paid on the s_i~ning 
of the Contract), On Septen1ber 1st, an additional 
payment must be made of $10,000 and the Govern"'. 
ors have authorized the Treasurer to call for a 
payment of 30% of subscriptions to the Member-
ship Shares. 

The stumps (about 700) have been 1noved from 
the Lake and part of the Shore has been put in or-
der for swiinming as soon as the Lake fills. 

Mr. Seth Raynor, the golf architect, is actively 
at work on the plans for the course and Mr. Clif-
ford C. W endehack has prepared plans for the 
Club House. 

The enlarged stables are in commission and 
horses can now be kept or hired on the Club prop-
erty. Those interested should con1111unicate with 
Mr. Holden of East Orange. 
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The Governors are pushing the work as rapidly 
as possible, consistent with the careful determina-
tion of all the questions involved. 

T. H. POvVERS FARR, 
President. 

June 15th, 1925, 

Exhibit P-8. 

Messrs. B. B. Miller & Co., 
215 Broad Street, 

Elizabeth, N. J. 

Decen1ber 3rd, 19·24. 

Gentlemen:- Re: Rock Spring Country Club. 

Your letter of the 22nd ult., addressed to the 
Rock Spring Golf and Country Club has been 
handed to me for attention. I am a member of 
the Committee that engaged Mr. vVilkinson to lay 
out the proposed golf course for the Club. We 
have carefully investigated his qualifications and 
feel that he has had considerable experience in 
golf course construction and that he thoroughly 
understands his business. 

Very truly yours, 

AJG:R 
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CERTIFICATE OF INCORPORATION 

OF 

ORANGE MOUNTAIN LAND COMPANY. 

THIS IS TO CERTIFY that we, Frank Brewer, 
John S. Francis and Alfred J. Grosso, do hereby 
associate ourselves into a corporation, under and 
by virtue of the provisions of an Act of the Legis-
lature of the State of New Jersey, entitled, "An 
Act Concerning Corporations, (Revision of 1896,)" 
and the several supplements thereto and acts 
amendatory thereof and do severally agree to take 
the number of shares of capital stock set opposite 
our respective names. 

1. The name of the corporation 1s "Orange 
Mountain Land Company." 

2. The location of the principal office in this 
State is at #282 Main S,treet, in the City of Orange, 
County of Essex. The name of the agent therein 
and in charge thereof, upon whon1 process against 
this Corporation 1nay be served is Alfred J. 
Grosso. 

3. The objects for which this corporation is 
formed are: To purchase, hold, own, take over, 
maintain, develop, sell, lease, have, iinprove and 
to deal in real estate and real property; or any 
interest and rights therein, without limit as to 
amount; to purchase, hold, own, take over, sell or 
lease, mortgage, pledge chattels and chattels real 
without limit as to an1ount. To acquire by pur-
chase, lease or exchange, hire or otherwise, lands 
or any interest therein; to erect, construct, 1nain-
tain and improve houses, buildings, sewers, drains 

10 

20 

40 

---- - ·~,1-.-f 

.,., - f . , I'' r . ' 
1~· ;,~ 



10 

20 

30 

40 

126 

Exhibits. 

or works of other kinds, on any lands of the 
Company, or upon any other lands and lo rebuild 
and improve existing houses and buildings 
thereon; to convert any of the lands so acquired, 
into roads, streets or other public places or con-
veniences and to generally i1nprove the property 
of the Company. 

4. The ,Company shall also have power to con-
duct its business in all its branches, have one or 
more offices and unlimitedly to hold, purchase, 
111ortgage and convey land and personal property 
in any State, Territory or Colony of the United 
States and in any part or place. 

5. The total authorized capital stock of this 
corporation is $100,000., divided into 2,000 shares 
of the par value of $50., each. 

6. The naines and post-office addresses of the 
incorporators and the nun1ber of shares sub-
scribed for by each, the aggregate of which $1200., 
is the amount of the capital stock with which the 
Company will c01n1nence business are as follows: 

NAME 

Frank Brewer, 
John S. Francis, 
Alfred J. Grosso, 

POST-OFFICE ADDRESS 

West Orange, N. J. 
Orange, N. J. 

West Orange, N. J. 

NUMBER OF 

SHARES 
8 
8 
8 

7. The period of existence of this Corporation 
is unlimited. 

IN WITNESS WHEREOF, we have hereto set our 
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hands and seals the Fifteenth day of July, A. D. 
1924 

FRANK BREWER, 
J0 1HN S. FRANCIS, 
ALFRED J. GROSSO, 

Signed, Sealed and Delivered 
in the presence of: 

WM. A. CALHOUN. 

State of New Jersey, 7 
County _of Essex, ~ss.: 

(SEAL) 

(SEAL) 
(SEAL) 

BE IT REMEMBERED that on this . 15th day of July, 
A. D. 1924, before me, A MASTER IN CHA~CERY OF 

NEW JERSEY, personally appeared Frank Brewer 
and Alfred J. Grosso, who, I ain satisfied, are two 
of the persons na1ned in and who executed the 
foregoing Certificate of Incorporation, and I hav-
ing first made known to them the contents thereof, 
they did acknowledge that they signed, sealed and 
delivered the saine as their voluntary act and 
deed. 

vVILLIAM A. CALHOUN, 
M. C. C. OF N. J. 

State of New Jersey, (c,c, . 
County of Monmouth, 5~"· · 

BE IT REMEMBERED that on this 17th day of July, 
A. D. 1924, before me, a Notary Public of N. J. 
personally appeared John S. Francis, who, I ain 
satisfied is one of the persons named in and who 
executed the foregoing Certificate of Incorpora-
tion and I having first made known to hiin the 
contents thereof, he did acknowledge that he 
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signed, sealed and delivered the same as his volun-
tary act and deed. 

(Seal) 
HORATIO CLAYTON 

' Notary Public of N. J. 
ENDORSED: 

"Received in the cle~k's office of the county of 
Essex, on the 21 day of July A. D. 19124 and re-
corded in book 90 of Buss. for said county, 
page 

"FILED AND RECORDED 
Jul 23, 1924 

Thomas F. Martin 
Secretary of State." 

JOHN H. SCOTT 
Clerk 

Per Ch." 

STATE OF NEvV JERSEY 

DEPARTMENT OF STATE. 

I, THOMAS F. MARTCN, Secretary of State of the 
State of New Jersey, do hereby certify that the 
foregoing is a true copy of the Certificate of In-
corporation of '~ORANGE MOUNTAIN LAND COMPANY " 
and the endors ,ements thereon, as the same is 
!aken from and compared with the original filed 
in my office on the Twenty-third day of July, 
A. D. 192:4, and now remaining on file and of 
record therein. 

IN TESTIMONY WHEREOF., I have hereunto set my 
hand and affixed my Official Seal at Trenton this 
Twenty-third day of July, A. D. 1924. ' 

(Seal) · 
THOMAS , F. MARTIN 

' Secretary of State. 
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CERTIFICATE OF INCORPORATION 

OF 

ROCK SPRING COUNTRS CLUB. 

The undersigned, persons desiring to associate 
themselves into a corporation pursuant to an Act 
of the Legislature of the State of New Jersey, en-
titled "An Act to incorporate associations not for 
pecuniary profit," approved April 21, 1898, and 
the amendments thereto, do hereby certify:-

I. That the name 'by which such corporation 
is to be known :by law is "Rock Spring Country 
Club." 

II. That the purpose for which it is for1ned is 
to furnish athletic and recreational facilities for 
its members, to promote social intercourse among 
its 1nembe~s . and to maintain a club house for the 
use of its members. 

III. The prin~ipal office of the corporation is 
to rhe located at #282 lVIain Street, Orange, New 
Jersey, and the name of the agent therein and in 
charge thereof, and upon whom process against 
the corporation may he served, is Alfred J. Grosso. 

IV. The number of trustees shall be not less 
than ten or more than fifteen and the names of 
the trustees selected for the first year are: 
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NAMES. RESIDENCES. 

T. H. Powers Farr Orange Mountain, "\Vest 
Orange, N. J. 

Alfred J. Grosso Walker Road, West 
Orange, N. J. 

Stanley M. Babson 2:30 Harvard Terrace, 
West Orange, N. J. 

Russell Colgate Llewellyn Park, Vv est 
Orange, N. J. 

Charles Edison Llewellyn Park, "\Vest 
Orange, N. J. 

Clarence S. A. Williams 27 Glenside Road, South 
Orange, N. J. 

W. Miner Osborn 477 Vose Avenue, South 
Orange, N. J. 

Charles F. Robbins, 170 Prospect Street, East 
Orange, :N. J. 

Farnum Yardley Llewellyn Park, "\Vest 
Orange, ~- J. 

Theodore McC. Marsh 20 E. Highland Ave., 
East Orange, N. J. 

V. The corporation may have an office outside 
of the State of New Jersey for the convenience of 
its officers and trustees, and where meetings of the 
trustees may be held. 

IN WITNESS "\VHEREOF, we have hereunto set our 
hands the 28th day of April, Nineteen hundred and 
Twenty-five. 

T. H. PO"\VERS FARR (LS) 
ALFRED J. GROSSO (LS) 
STANLEY M. BABSON (LS) 
RUSSELL COLGATE (LS) 
CHARLES EDISON (LS) 
OLARENCE S. A. WILLIAMS (LS) 
vV. M. OSBOR~ (LS) 
CHARLES F. ROBBINS (LS) 
FARNUM YARDLEY (LS) 
THEODORE McC. MARSH (LS) 
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State of New Jersey lcw . 
County of Essex f~"· · 

BE IT REMEMBERED, that on this 28,th day of April 
1925,, before me, A Notary Public, Theodore McC. 
Marsh personally appeared, W. Miner Osborne, 
Charles F. Robbins and who I ain satisfied are 
three of the persons named in and who executed 
the foregoing certificate, and I having first made 
known to the1n the contents thereof, they did ac-
knowledge that they signed, sealed and delivered 
the same as their voluntary act and deed. 

EDWARD D. SlVIITH 
Notary Public of New Jersey 
Comm. expires Aug. 30th, 1928 SEAL 

State of New Jersey L.c, . 
County of Essex f~0

• • 

BE IT REMEMBERED, that on this 28th day of 
April, 1925,, before me a Notary Public of the 
County of Essex, in the State of New Jersey, per-
sonally appeared, T. H. Powers Farr, Alfred J. 
Grosso, Stanley M. Babson, Russell Colegate, 
Charles Edison, Clarence S. A. Williams and Farn-
ham . Yardley, who I am satisfied are seven of the 
persons named in and who executed the foregoing 
certificate, and I having first made known to them 
the contents thereof, they did acknowledge that 
they signed, sealed and delivered the same as their 
voluntary act and deed. 

ENDORSED: 

EDWARD D. SMITH 
Notary Public of New Jersey 
Comm. expires Aug. 30th, 1928 SEAL 

"Received in the Clerk's Office of the Count:· 0f 
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Essex on the first day of May A. D. 19Q5 and re-
corded in Book Y of l\i1is for said County, page 

"FILED AND RECORDED 
May 219 ;25 

THOMAS F'. MARTIN 
Secretary of State." 

• 

JOHN H. SCOTT 
Clerk 

Per J. H." 

STATE OF' NEW JERSEY 
DEPARTMENT OF STATE 

I, THOMAS F. l\iARTIN, Secretary of State of the 
State of New Jersey, Do HEREBY CERTIFY that the 

20 foregoing is a true copy of the Certificate of In-
corporation of "RocK SPRING COUNTRY CLUB," and 
the endorsements thereon, ais the same is taken 
from and compared with the original filed in my 
office on the Second day of May, A. D. 19125, and 
now remaining on file and of record therein. 

30 

40 

IN TESTIMONY WUEREOF, I have hereunto 
set my hand and affixed my Official 

(Seal) Seal at Trenton, this Second day of 
May, A. D. 19'25. 

THOS. F. MARTIN, 
Secretary of State. 
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Due to the expected limitation of member-
ship to 325 golf members all congestion of the 
golf course should be avoided . A clock golf 
course will be located close to the clubhouse 
near the first tee and ninth and eighteenth 
greens. 

Four clay tennis courts of exceptional size 
and merit are being constructed alongside the 
club private road about 200 yards from the 
clubhouse . These courts are most advantage-
ously situated with ideal backgrounds of trees 
and are amply protected from winds. If suffi-
cient interest is created for tennis, there is 
available ample space for additional courts. 

A stable consisting of carriage house , nine 
box stalls and thirty-two single stalls is ex-
pected to be completed by October 15th this 
fall, and preference will be given to members 
for the stabling of their horses and for the hire 
of horses. 

A large paddock and ring will afford ideal 
conditions for riding instruction and for jump-
ing. ~The-stable -will be located a little south 
of the clubhouse near the club private en-
trance to the thirteen miles of bridle path of 
the Orange Mountain Reservation. An an-
nual horse show is contemplated as a club 
activity of special attraction. 
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and will be available for play in the summer 
of 1928. REGULAR TEMPORARY 

COURSE COURSE 
Hole s Yard s Par Hole s Yard s Par Hole s Yards Par 

1. 358 4 10. 133 3 1. 358 4 
2. 390 4 11. 366 4 2. 390 4 
3. 190 3 12. 433 4 3. 190 3 
4. 433 4 13. 483 5 4. 490 5 
5. 400 4 14. 325 4 5. 425 4 
6. 490 5 15. 400 4 6. 133 3 
7. 404 4 16. 146 3 7. 366 4 
8. 316 4 17. 420 4 8. 433 4 
9. 425 4 18. 400 4 9. 400 4 --- -- - -

3406 36 3106 35 3185 35 
The Golf Architect, the late Mr. Seth J. 

Raynor, designed among other important golf 
courses , the following: Shinnecock Hills, Pi-
ping Rock, Sleepy Hollow , Oakland, Lido , 
Blind Brook, Links Club, Nassau , North Shore, 
Morris County, Rumson , WhiteSulphur, Ever-
glades (Palm Beach ) and Mid-Ocean (Ber-
muda). 

Members will find the attached map a help-
ful guide for inspection of the golf course and 
oth er club prope rty. The locati on of the tees 
and greens are clearly marked and numbered 
flags indicate the respective greens. Members 
will be greatly interested in walking around 
the golf course to see the wonderful progress 
that is being made from week to week . 
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·COURTOF --ERRORS AND APPEALS 

WILLIARD G. WILKiNS0N., 

Plaintiff-respondent 

vs. 

ORANGE MOUNTAIN LAND COM-
PANY, 

Def end ant-appellant. 

On Appea! 

BRIEF FOR WILKINSON 

The plaintiff , vVillard G. "\Vilkinson, a golf ar-
chitect, on the 11th · day of August, 1924, entered 
into a contract, in writing, with the appellant, 
Orange :Mountain Land Company, to design an 
eighteen hole golf course. It seems that the Land 
Company had an option to purchase the property 
which comprised approximately one: hundred and 
twenty acres and they had not made up their minds 
·whether they were going to develop it for building 
purposes or use it for the construction of a golf 
course. They did not want to go to a great expense 
in designing a golf course, unless they were actually 
to construct a golf course. 

Therefore, they entered into t:he contract on 
,-vhich this suit is based, which in our opinion, is an 
alternative one and provides for the payment of a 
consideration of $250.00 on the one hand and of 
$2,000.00 on the other hand. The Land Company 
was to pay vVilkinson on]y $250.00 in .the everi.t it 
was deter:mined not .to build a golf course, : but were . . 
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to pay -him $2,00tr.(19,ifit' were -determined to build 
a golf course. -- . . ,, . - ., - . - . 

~-°'. -~9"\V•~h~:r~ we~/~ec~~~~ly,,~~ny ~n1~ti~e-s, )~-
garding this matter and Wilkinson prepared a 
colored diagram ,and plan giv1ng ·the lay:out or-nre 
entire eighteen hole g_olf_ .~9_1!.r.s.e. on\ w_4_ic_h_ J:!e.._indi-
cated by a legend tI:e l9cati0Ii o:f_ th~ t~es~ ·fairways, 
greens, traps an~ bunkers .i-n:-detail and showed the 
fands _cape effect~ of the property. __ and its available 
features;-·· all · of <, which is de1ine~.ted in miniature 
form on the photogr_aphic :0op,y -of his .-plan annexed 
to Exhibit P-3 ( See separate addenda of the, entire 
prospectus with VVilki:nson's -map , annexed follow-
il1g Page 132 of the case.) 

The con tract provides 

"The company agreed to pay the architect 
the aforementioned sum of $2,000.00 in th,~ 
following manner: $250.00 on the delivery of 
details, plans and · specifications, $1,750 at 
such time as the company shall have decided 
to proceed ,vith the construction of the said 
golf course." ( Case Page 9). 

It is a conceded fact that VVilkinson delivered a 
detailed plan to the Land Company and received 
$250.00. ·Thereafter, the Land Company, through 
the men who were interested in it held meetin<>" 

f ' b a ter meeting with VVilkinson and finally determin-
ed that the golf course should be built, but that it 
would be best to organize an independent club to 
do it and subsequently such a club was incorpor-
ated, but prior to the formation or incorporation 
of that club, these men, who were the controllino· 
factors and agents of the Land Company, and th; 
Land Company itself, adopted VVilkinson 's schen1e 
and lay-out and printed up a prospectus for tlie pur-

3 

--pose-of soliciting :fuembers for \the proposed--club 
and finally .. sallied forth on the venture .of the build-

. fng of a golfcqurse under the naine of Rock Sp_ring 
· Country Club. · 
. · __ This prospectus contained the · pictures which 

were made under the direction of Wilkinson it con-
tained vVilkinson's letter describing the golf course 
and its advantages and also contained a photogra-
phic copy of Wilkinson's plan· or lay-out of the en-
tire golf course, and prio,r to the incorporation of 
the Rock Spring Country Club, many booklets were 
sent to prospective members ( Case Page 28 Lines 
15 and 22; Case Page 77, Lines 10, 28 and 32. 

VVilkinson testified that he did •everything that 
was required of hin1 to be ct.one· under the contract_, 
except the maldng of the small models for the 
greens, and that h:e could not do this until there 
was sufficient work progressed upon the ground to 
permit of his making the1n and that before that tilne 
arrived another architect was put on the job of the 
actual construction of the golf cours-e ( Case Page 
21). 

It is pertinent to notice that the contract (Ex-
hibit P-1) does not provide that VVilkinson shall 
act as a contractor or constructor in the construc-
tion of the golf course, nor that he shall super-'fise 
the construction of the golf course. He was m•ere-
ly to use his professional status and to act in an 
advisory capacity and was to stake out the tees, 
fairways, greens etc. Wilkinson testified that he 
did all this ( Case Page 21), and you will find in 
the testimony of the several witnesses produced by 
the defendant corroboration of this. 

Frank Brewer testified he was the president of 
the Orange :Mountain Land Company ( Case Page 
6 Line 22) ; VVilkinson came up one morning to as-
sist in taking pictures ( Case Page -70, Line 20) ; 
\\lilkinson.:s _picture ·was a little clearer than -the o;ne 
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· ·tney_-·ha(l-before-: ( Ca'se: _Page -11,':Line-36 )>.and·,he 
-.-wa_s -the orie who_, obtained the original , option f~r 
· t~e )and _ -(Case J>age ~73,. Line _10 )· .. · At .page·· 14, 
Line 18, he says "After we had _·organjzed _the 

. ·orange ~· Mountain _·Land Company_ w~ at -once_ .pro-
- ce~ded to o,rganize _ a g,olf .club." At page 75 he tes-

tified that _the _land could have been sold for more 
-_1~1oney but that they wanted a golf links and .they 
tnought a, golf club would be _ 1nuch better thau 
~aving small ~evelopn1ents; prospectus. was pub-
hshed and mailed out before the incorporation of 
the Rock Spring Country Club ( Case Pao-e 77 LinP 98 b , 
..i ) ; at the bottom of page 77 he says that the 
Orange }\fountain Land Company had some idea of 
forming a golf club; 

"Q .. What is anything did the Orange :Mountain 
Land Co. do to carry out that" idea? A. Well we 
had it ~etermined whether it was practical to' lay 
ou~ hnks there and made the contract with lVIr. 
,v1lk1nson to pr•epare the drawing. The Orano·e 
l\Iountain Land Company ,vas the holding c01npai7v 
and we sold the idea of a country club to a groui) 
of men that had looked over the situation and saw 
that it would make a good golf course, and we sold 
1iart of the land to them, retaining what was not 
necessary for our profit." ( Case Pao-e 79 L' 90 ) i::, , 1ne _, . 

l\1r. Farr prepared practically the wording, he 
was connected ·with the Land Company and also 
th: club ( Case Page 79, Line 28) ; Orange Moun-
tain Land Co.mpany paid photographer for the 
photographs by check dated December 29 1924 f , 
$~2.00 ( Case Page 80, Line 38) and the ~ngravi:; 
of the photographs was paid by the Orange ~11" _ t • L -'1.0Uil 
run and Company by check dated January 6 
925 for $81. 76 ( Case Page 81 Line 10) ; the print: 

in~ of prospectus was paid for by the Orange l\1oun-
ta1n Land Company by check to the order of Essex 
P.r~-~~ ~or_ $2~:J=.36: ( Oa~e: Page 81,. Line 22); ___ __ __ 
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---Pi°a.intiff, Wilkinson testified ~that he-made: an eX· 
ainination of the property with Mr. Brew~r and Mr. 
Grosso and · a -surveyor and in -addition made · some-
thing like twelve visits to the property for the pur-
pos•e of designing the various ·eighteen holes on tht~ 
property ( Case Page 19, Line 36) and he had deal-
ings with :Mr. Grosso, l\Ir. Schwartley, :Mr. Brewe1· 
and :Mr. Farr ( Case Page 20, Line 28) ; in addition 
to preparing the plans, he staked out the course as 
far as the tees, greens and bunkers were conce •rned; 
that he could not make the models until construc-
tion work ,vas started and until cle·arings were 
made, he could not tell exactly what kind of contour 
there would be ( Case Page 21) ; that Brewer was 
the Vice President of the Orange Mountain Land 
Company ( Case Page 22, Line 30) ; that the gentle-
men named and others came to his office in Cort-
1 and t Street, N. Y. ( Case Page 25) and discussed 
the way to p·romote the club; that the matter of 
drawing up the prospectus was discussed and he 
eumpleted a definite plan of the course which was 
incorporated in the prospectus, together with photo-
graphs taken under his dire ·ctions; that he was di-
rected to do this. by l\Ir. Grosso and l\1r. Brewer. 
The witness identified the prospectus offered as Ex-
hibit 3 ( Case Page 26). 

According to the testiinony of vVilk:inson the 
map in the prospectus is a copy of his plan and the 
printed matter in the prospectus as quoted on Case . 
27, is also his own language; Wilkinson called 
Brewer the Vice President of the club ! but l\1r. 
:Marsh corrected this and at the top of page 30 ad-
111its Bre,Yer is the President and signed the con-
tT·act as the Presiclent; letter dated December 4th, 
1924 fro1n l\Ir. Brewer to '\Vilkinson shows that the 
club is going along well and .that the book is in the 
printer's hands (Case Page 30). This evidently 
relat~.~ _to_th,e prospectus whi~h . was printed by the 

-
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-O.rabge: 1V1ot1ntai:n·:Lanct Company an.ct paid• ·for by 
the .-orange· Mountain L-a1+d ConipanJ. ~-

. ,vitkin son·~further testified· ·_th:a.t·.•his · suggestion 
was that ·the Orange Mountain Land Con1pany, as 
a holding company, promote the club, do the pri-
mary work such as acquiring the · property, 1nake 
the plans for the golf course and draw up the pros-
pectus, and that this plan was adopted and carried 
out in the prospectus ( Case Page 32). 

vVilkinson further testified that he received the 
drcular letter of June 15, 1925, and that the clear-
ing of the lake was part of the construction of the 
g-olf course ( Case Page 34) ; that he ,vas not dis-
charged, but he r ead in the newspaper that ~Ir. 
Seth Raynor had been employed . ( Case Pages 36 
and 37) ; that his tracings, and blue prints were 
ready about the end of August, 1924 ( Case Page 38 , 
Line 32) and that he laid out the stakes and fur-
nished the :m with the plan; that the gentle men ·with 
w ho1n he had conferences represented th~ Or ang e 
l\fountain Land Company and the club and that 
the se gentlemen were officers actively interest ed in 
the Oran ge :Mountain Land Co1npany ( Case Page 
38, Lines 22 to 34) ; that in connection wi th the 
preparation of the prospectus he saw the President, 
:Mr. Br ewer and 1\1:r. Grosso ( Case Page 40, Line 
40+:•) ; th at in April of 1925 they were draining the 
lake and taking out the stumps which was a part of 

. his plan ( Case Page 41) ; that the position of the•· 
~;tu1nps affected t4e playing of golf which 1nade it 
11ecessary for re1noving them ( Case Page 42). 

~rhat he staked the tees , greens and bunkers, put-
tjng in about thirty-six or forty; son1e of the bunk-
ering was indicated by blazing on trees ( Case Pa ge 
43) ; that he rendered a bill to lVIr. Grosso for $1,750 
b: the 1nonth of l\![ay or June, 1925 ( Case Page 53, 
Line 11). · 

This suit \Yas brought against two defendant coe-
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. lH:>rations~ · one,' 'Ora.nge "i\1ountain Land, ·Coriip,an:y 

. ·and the other the Rock Spring Country Club~ -, ·At 
the coriclusiori. ,of the plaintiff's case, a motion was 

· made on behalf of each .def.endant for a non-suit, 
which was reserved ( Case page 54) .· The motion 
was renewed . at the conclusion of the case in the 
v.ature of a 1notion for a directed verdict on behalf 
of each defendant and such motion was granted for 
the defendant, Rock Spring Country Club but de-
nied for the appellant ( Case Page 10'.7,· 112). The 
ct:se went to the jury which rendered the verdict 
upon which judgment was entered from which this 
appeal is taken. 

·The only exceptions , taken or objections entered 
upon the record by the appellant are three in num-
ber ; exception to the refusal to non-suit, exception 
to the r efusal to direct a verdict and the exception 
to the refusal to charge one request. 

POINT I 

THERE WAS EVIDENCE TO SUSTAIN 

PLAINTIFF'S CASE 

The evidence of the plaintiff was that he had per- . 
formed all of the contract as required by him, ex-
cept the making of the models for the greens and 
that said work could not be done by him un til the 

I 

work of the actual construction had sufficiently pro-
gresBed upon th e ground, and that before that time 
arrived another architect was employed in his place 
nnd st ead (Case Page 37). The story as to what 
he did and how it was decided to go ahead with the 
cons t ruction of the golf course is told by vatiou/3 
witne :::ses produced by the defendant as above 
stated ( Case Pages 69, 7 4, 75, 77, 78, 79, 80 and 81). 

, r .. . v~,,; - - - - . ·.>" ....,, 
' 



It_.,Will_· he <?bserved--tha~;, a.lthough-t-he- ,defendant 
__ rnade motion for a non-suit at the conelusion- of the 
~-plai11tiff's case;. -this 'Y;s -r~fus~d - by ·.the ·c~~rt:~~d 

thereafter -additiona} evid.enc~ _ vVas ·_ p1~i in f:r~n1 
-which the jury could find that the defendant 

) 

Orange Land Company, had decided to proceed 
with the construction of the golf course. This de-
termination to proceed with the construction of the 
golf course was the crux of the whole case and the 
one point that plaintiff had to prove in order to re-
cover th e $1,750.00. 

It is true that the r e was no resolutio -n for1nally 
adopted at a stated meeting of the ct.irectors and 
stockholders of the Land Company and the minute 
book of the Land Company was; not produced in evi-
dence to sho-w that they held such meeting , but 
these men who were the 1noving spirits and agents 
and officers of the Land Company perfo1 ·med cer-
tain actions which are susceptible of no oth er con-
clusion than that _ the Land C01npany, or the se 
people acting as its agents, determined that the 
land in question should be used for a golf course. 

It is well settled that although this evidence may 
have been supplied o.n the defendant's case, the r~-
fusal of a non-suit for failure of proofs was not a 
ground for reversal. Dennery vs. Ur eat Atlantic ((; 
Pacific Tea Co.)· 82 N. J. L. 517; Van Ness vs.North 
Jersey St. Ry. Co.) 77 N. J. L. 551; Farnsioorth vs. 
31 iller) 60 Atl. 1100; Leiiis ; vs. National Cash Regis-
ter Go . ., 87 Atl. 345; Benoliel vs. II omack) 87 N. J. 
L. 375, and Sefler vs. Vanderbeek) 88 N. J. L. 636. 

.9 

,.· , .' POINT·11· -~--

MOTION FOR DIRECTED V~RDICT 
. • 

WAS PROPERLY REFUSED 

Upon the sa1ne grounds as covered by Point 1, the . 
motion for directed verdict ·was properly refused , 
because at the conclusion of the entire testimony 
there was sufficient evidence before the jury from 
·which it could be detern1ined that there was a de-
cision hy the Orang ·e Mountain Land Company to 
go through with the construction of the golf course. 
In other \Yords, the plaintiff had demonstrated that 
the land was of practical utility for the construc-
tion of a goH course and pointed out to the gentle-
men inte1·ested in the Land Company how a golf 
course could he successfully constructed and oper-
ated on the property, and that they then prepared 
and paid for the printing of a prospectus and pel'-
fcrmed other actions which were conclusive evi-
dence to any jury that there was a determination to 
utilize the land in question for the construction of 
a golf course. 

"A directed verdict cannot be granted 
where the facts and inferences to be drawn . 

. therefrom are in dispute." Jones vs . .Public 
Service Ra.ilroad Co . ., 86 N. J. L. 646. 

"A verdict will not he directed where there 
is a fair conflict of testimony on a funda-
mental issue." Carton vs. Trenton <:£ JJ1 er-
cer Corp . ., 90 N. J. L. 311; J erolarnan vs. 
Belle1;ille., 90 N. J. L. 206. 

"In passing on motion for directed verdict, 
all evidence against mo van t must be taken 
as true, and the adverse party 1nust be given 
the benefit of all legitimate inferences reas-

--:--.._-~ -· - -~ ~---~- - - •r._ ..... .. ' 
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ona.bly · deducibl~ ,-the:r-e.from." Andre vs. 
_ Mertens) 8~ N. J. L. ·626; Selfer vs. Vander-

·:- ~, ·beek-; supra;j·an-d Hoff v&~-Pitblic Service- Ra-il~ 
road Co., 90 N. J . L. 386. · 

POINT III 

THE REQUEST TO CHARGE 

The request to charge made by the defendant and 
which was refused by the court relates to the mea-
sure of dainages which the plaintiff was entitled to 
recover on a verdict in his favor. The jury render-
ed to the p,laintiff a verdict for the full amount of 
the balance of the contract price, plus interest. 

The appellant in support of his claim that error 
was committed relies upon the doctrine which is 
firmly established by the well known line of cases 
of Kehoe vs. Rutherford) 56 N. J. L. 23; Sullivan 
vs. jlI offatt., 70 N. J. L. 40 and vVils:on vs. Borden) 
gs N. J. L. 627 and other cases which have since 
follo-wed the saine doctrine. That doctrine is so 
·well established that we do not for a 1non1ent at-
te1npt to controvert it and the only question is 
\\·hether the doctrine has any application to a cas,~ 
such as is now submitted. 

The case of Kehoe vs. Rutherford) supra arose on 
a contract for doing actual work of excavating, 
filling and grading a street. Sullivan. vs. J.}f off att, 
~Mtpra was like,Yise based upon a contract to supply 
and set the marble in a ne,-w banldng house. Both 
of these cases came before the Supren1e Court on a 
Rule to Show Cause where the question of n1easuro 
of damages ,vas properly considered. Wilson vs. 
Borden arose on a building contract where the con-
tr·actor was put off the job , alleged improperly, and 
,vas permitted to recover the costs · of the work h(~ 
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·had donffan'dthe ma.terials -he·ha,d. fu·rnished~ There 
.-was . ,offered as a defense evidence .to prove the ~ost 
to . finish ·the contrac·t w,ork i and this · Hoin0:rabJe 
Court held that there was error in · over- ruling _ this 
offer. 

Appellant also , cites the cas,es of Harrison vs. 
Clark) 78, N. J. L. 234; l{itchell vs. Krossby, 90 N. 
eJ. L. 57 4 and Sullivan vs. _n{ ag·nolia Construction 
Co . ., 96 N. J. L. 214. 

Harrison vs. Clark was a con tract to make sonie 
oil paintings for an entire price of ~300.00. Be-
fore the work was any,vhere near completed, there 
,vas an atten1pt to cancel the contract by the de• 
fondant. It was held that recovery of the contract 
price was contrary to the rule adopted in the Kehoe 
ease. 

In l(itchell vs. 1(rossby supra, an architeet was 
to be paid for his services in designing and super-
vising the construction of a building and after set-
tling a dispute, a price ,,ias agreed upon which was 
to be paid in partial payments, the first payment 
un completion of the plans, the second payment 
,;,hen the building was half compl eted and the thir l1 
pay111ent on completion of the building. The first 
payment was 111ade. Defendant, however, never· 
constructed the building at all so that the times 
1nentioned in the contract for the second and third 
pay1nents nev er, in fa.ct, arrived. Therefore it was 
held that the doctrine in the Kehoe case was applic-
able. The r eason for the reversal in the KitcheJJ 
case was that judgment was rendered on the the~ry 
that Kitchell's written contract of settlen1ent ·was 
not controlling and that he was entitled to recove1· 
on a quantum meruit irrespective of the price wr it -
ten in the contract of settlement. 

In Su,llivan YS. J.vl agnolia Construct ·ion Co.) supra 
tl1ere was an agre :-:n1ent to pr ocure a n101•tgage, to 
dr~:w contracts and to supe rvise the erection of th,· 
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bui~lairig for the consideration of·$66ff.00·to·be paid 
to .plaintiff 011t of the moneys to he received from 
the .mortgage . The mortgage moneys· were .never 
received so that there again the time. sjiecified for 
payment did not arrive and for that reason the case 
feH ·within the Kehoe case. 

In the instant cas·e the contract provides a speci-
fied time for the pay1nent of $1,750.00 and the plain-
tiff contends that the time had arrived, as disclosed 
by th e evid ence, and, therefore, as the time as men-
tioned in the contract had arrived, it was t he duty 
of the defendant to pay plaintiff the $1,750.00 unless 
the defendant on its own case showed a good reason 
for not doing so. 

In Feen ey vs. Ba ,rclsley 66 N. J. L. 239, it was 
held that if there was a substan tial performance of 
the contract, the cont ract price may be re covered 
less a fair allowance to owner to make : good defects, 
and in c01nmenting upon that rule the court said 
in Dyer vs. Lintz) 76 N. J. L. 204, "'Vhat this allow-
ance should b.e it was the d t of~he d feaj~~t t.Q 
establish:"~~~w11 ~ G,,..--c,vc)( 

It · f · '7¥--?J J cR': / 7..3-
lS apparent rom t e entire tes . ri1ony fdrat · · 

nothing ·was left undone by the plaintiff, except the 
n1aking of the 1nodels showing the character and 
undulation of the greens and which the plaintiff 
testified could not be made by him until the ,vork 
of the construction was underway and before that 
Ume ar r ived, he was supplapted by another archi-
tect. 

The defendant did not attempt to offer any evi-
dence as to the cost that might be involved in the 
1naking of these models and, therefore, waived the 
l'ight of th e ju1·y to consider such a reduction. For 
that r eason there ,vas no error in the charo ·e of the 

b 

Court to the jury because there was no evidence of 
ony detail or circumstance submitted, fron1 which 
the jury coulfi have determined what reduction .to 
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:mn.ke· from -th~~ contract,. :~nd · in the .-absence-of any 
:-~uch _evi<i~nJ~e., the jury, on.its findings as a. verdict 
· th~,t. t .h~ defendant, Orange -~Mountain _Land'.Coin-
. pany; had dete.rinine:d to consti ~uct. .the golf c·ours-e, 
. the time arrived when the plaintiff was entitl ed to 
collect his $1,750.00. The,refore, the verdict was 
proper and the judgment below should be affirn1ed. 

It will be observed by an exa1nination of the 
printed case that the defendant, Orang ·e :Mountain 
Land Company, by its answer merely 1nade denial 
of the allegations of the complaint, except for1nal 
parts, which were admitted and did not file any set 
off or recoui::m1ent so, therefore, the sole issue of de-
tc,rmination was whether the time specified in the 
contract fo,r the paym ent of $1,750.00 ever arrived. 

The exact language , of th•e contract is: 

"$1,750 at such time as the company shall 
have decided to proceed with the construc-
tion of the said golf course." 

~ehe company in order to be obligated to pay vVil-
kinson $1,750.00 need do nothing but 1nake a deci-
1:sion. The Company did not have toi award a con-
tract for the construction of the golf course, or do 
any actual work of construction. vVhen the com-
pany by its officers: or agents came to determina-
tion, decision or conclusion to build a golf course, 
then the time arrived when Wilkinson might step 
in and demand his $1,750.00. 

It follows frmn this that the charge of the trial 
jndge was correct. The question which he submit-
ted to the jury was whether the corporation kno,vn 
as the Orange lVIountain Land Company decided to 
have a golf course built. There was no exception 
taken or objection entered to the charge of the 
judge; the only exception was to the refusal to 
charge. 
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· The s.econd · request to charge (Case Pa .ge 113, 
. Line 20) was . based upon . the .. rule laid down in 
-Kehoe vs -Rutherford) supra) but as above outlined 
in reading fr0111 all of the cases following Kehoe vs. 
Rutherford and including Kehoe vs Rittherford) in 

· each and every one of the:se cases there was certain 
definite construction work to be done and the time 
for payment, as provided for in the contract never 

' arrived. In son1e instances pay111ent was -to be 
1nade upon the completion or partial c0111pletion of 
the specified work, or upon the happening of an 
event ·which never occurred. Therefore, the rule 
,,·as that the measure of damages should be fixed 
not in acco,rdance with the value of the work pe:r-
forn1ed, but based upon the contract price. 

There is a distinction between those cases and 
the instant case in that here ,vilkinson was prom-
ised to be paid the $1,750.00 at a certain tiine, to-
wit, when defendant decided to proceed) and the 
whole · question, therefore narrows itself in dete1·-
rnining ,vas ~here any evidence from ,vhich the jury 
could determine that the defendant had decided to 
proceed. 

Wilkinson himself testified that the people with 
'\Yhom he was doing business being representatives 
of the Orange l\iountain Land Cmnpany, dete ·r1nin-
ed to proceed; that he ad vis,ed the 1nanner in which 
the golf course should be constructed and his sug• 
gestions were adopted. In addition to which '\Ye 

have the testimony of l\lr. Brewer, the President of 
the Orange l\lountain Land Company, that the 
8theme was adopted by them . and that although 
they could get more money on development of the 
land, they determined that they wanted a golf links. 
T~ey went so far as to adopt VVilkinson's plan, 
printed up photographs, had them •eno-raved and the 

- b 
Orange Mountain Land Company paid for all of 
this as well as for the printing and distribution 0 f 

tln~---prospectu~,- alL,of 'which'· w~s ·aone: before· :tbe 
-Hock ~spring Country . Club was inc.orporated .. 

A chronology of . events is as follows .: ( Gase Page 
128) July 23rd, 1924. Orange Mountain Land Com-
pany was incorporated. ( Case Page 119) A uglist 
11th, 1924, contract of hiring vVilkinson and in 
Septe111ber, 1924, vVilkinson delivered the plans 
( Case Page 38 Line 16). October 23, 1924., $250.00 
was paid to ,vilkins-on ( Case Page 81), D-ecen1ber 
29th, 1924, photographer paid $32.00 ( Case Page 
80 Line 3'8), January 6, 1925 $81.76 paid to engrav-
ing c0111p-any ( Case Page 81 Line 10) shortly there-
after 254.36 paid for printing prospectus ( Case 
Pag~e 81, Line 21) ; :May 1, 1925 Certificate of In-
corporation of Rock Spring Country Club filed 
( Case Page 132). 

Thus it is appa1·ent that everything that was done 
,Yorking toward the construction of the g·olf course, 
was perf or1ned by the 111en, who in fact, were the 
active authorities of the Orange ~1:ountain Land 
C0111pany long before the Rock Spring Country 
Club was incorporated; that all the mass of testi-
mony shows a decision by these controlling factor8 
of the Orange :Mountain Land Company to devote 
the land to the construction of the golf course. 

CONCLUSION 

There being in the case sufficient facts and evi-
dence from ·which any jury could conclude or dra,v 
an inference that the Orange ~1:ountain Land Com-
pany had decided to proceed) the case· became one 
·\Yhere the jury might justifiably give a verdict to 
the plaintiff for $1,730.00 and interest. 

Under the 1912 Practice Act, Section 13 set forth 
in Sheen's Practice Act as Section 273, defendant 
may set up a pa .rtial failure of consideration. De-
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·ftmdant's" pleadings· does · not do .. so; but the arg1.1-
_ment is directed to a · partial _failure of considera-
tion in the incomp ,leted contract. · This was a ques-
tion on which the evidence was wholly 3:nd solely 
within the control of the defendant and it did not 

deem it proper to set forth that evidence. Defen-
dant knew how much it cost to make these small 
models ,of the greens and offered no evidence. 

The question of damages cannot be considered 
upon this appeal excepting in connection with the 
1·equest to charge and inasmuch as the instant case 
does not follow squarely vdthin the rule of J[ehoc 
vs. Riitherf ord) there is really nothing before this 
Court to determine on the appeal, excepting w heth-
er we are correct or not in contending that the case 
is no,t squar ,ely within J(ehoe vs. Rutherford) fo1· 
the reason that -vYe advance that the contract con-
tains a specific time or instant when $1,750.00 is 
payable to ,Vil _kinson, to wit, a decision to JJroceed 
and the decision to proceed having been found to 
have been made by the jury, that is all there is to 
the case. 

The Orange :Mountain Land Co1npany having de-
cided to proceed was, thereupon, bound to pay vVil-
kinson $1,750.00 and Wilkinson ·was at that time 
entitled to have and possess the $1,750.00 and if he 
thereafter breached his contract, the Orange :Moun -
tain Land Con1pany would have had a cause of ac-
tion against him. 

Ina sn1 uch as the Orange )1oun tain Land Com -
!Jany did not pay the n1oney, in lieu of their action 
for an alleged breach, they could have recouped 
damages for so much of the contract as was in fact 
nn1Jer-fo1°med by ,Vilkinson at a subsequent tilne 
to the time fixed for the payment of the $1,750.00. 

Under all the circumstances of the case, the -rer-
dict of the jury is sustained by the evidence and 
there is no error and, the ref ore, we respctfully su h-
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- mit that the judgment below should .be affirmed in 
all things with costs. · 

Respectfully submitted, 

STAMLER, STAl\1:LER & KOESTLER, 

Of Oouns,el for Williard G. Wilkinson 

[2253] 
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New Jersey Court of Errors and Appeals 
\,VILLIARD G. WILKINSON, 

Plaintiff-Appellee, 
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ORANGE MocNTAIN LANn · COM-

PANY, a ·corporation of the 
State of New Jersey, 

Defendant-Appellant. 

BRIE :F OF DEFEND ·ANT-APP ·ELLANT. 

Statem.ent of Facts. 

The OTange Mountain Land Cmnpany, a corpo-
ration of this State, received its charter on July 
23rd, 1924 (p. 128, lines 25-40). The object of the 
corporation was to purchase and develop real es-
tate. Shortly after its incorporation, the company 
purchased a tract of land of about one hundred 
and twenty acres in the Orange lVIountains in the 
Town of West Orange (p. 14, lines 30-40). 

Plaintiff was a golf course architect. On the 
eleventh day of August, 1924, the land company 
entered into an agreement with plaintiff by which, 
in consideration of the sum of Two Thousand 
($·2.,000) Dollars, to be paid by the land con1pany, 
plaintiff agreed to prepare plans and specifications 
for the construction of an eighteen hole golf course 
on the tract of land recently acquired by the land 
co111pany, and also to stake out the tees, fairways, 
greens, traps and bunkers on the property, and to 
1nake all necessary models of the greens to enable 
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the contractor constructing the course to ,build the 
greens with the desired characters and undula-
tions .; and to use his professional status and his 
best efforts to carry out the designing and con-
struction of the said course to a successful com-
pletion. The agreement provided that the consid-
eration of Two Thousand ($2,000) Dollars was to 
be paid in the following manner: $250 on the de-
livery of details, plans and specifications, and 
$1,750 "at such time as the Company should de-
cide to proceed with the construction of the said 
golf course." The agreement contained a further 
provis~on that: "It is further agreed between the 
parties hereto that in case the Company shall de-
cide not to construct the said golf course on the 
property aforementioned, that the initial payment 
of $250 shall be in full settle1nent for any services 
which the said architect may have rendered to the 
said Cmnpany and shall complete the terms of this 
contract" (p. 119, lines 30 et seq.). 

Shortly after the execution of this contract, 
plaintiff prepared a plan of the g,olf course, show-
ing the location of the tees, greens, bunkers, etc., 
and also of the tennis courts and riding stables; 
he testified he also staked out on the ground the 
location of the tees ., greens, bunkers, etc., but this 
was contradicted by witnesses called by def end-
ant. He did not, moreover, furnish specifications 
of the golf course, nor did he make the models of 
the greens, or use his professional status and his 
best eff.orts to carry out the designing and con-
struction of the golf course to a successful conclu-
sion, as provided for in the agreement (p. 37, lines 
30-40; p. 40, lines 1-20) . 

At the time of the formation of the land com-
pany, several of its members were of the opinion 
that the land might be advantageously used as a 
golf course; accordingly, they made inquiry among 
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their fr :iends to ascertain if it were possible to form 
a golf club. An organization committee, the mem-
bership of which included some of the members 
of the land company, as well as non-1nembers, was 
formed and prepared a prospectus of the golf 
course, to which was given the name of Rock 
Spring Country Club (p. 87, lines 18-38). The or-
ganiz :ation committee was successful in obtaining 
a number of persons who were willing to become 
members of the p.roposed club with the result that · 
on the second day of May, 1925, the Rock Spring 
Country Club was incorporated under the laws of 
this State (p. 119). Shortly thereafter, the Country 
Club purchased of the land company, about one 
hundred acres; and fro1n that tiine the construc-
tion of the golf course was handled exclusively 
by the Country Club, who employed its own archi-
tect to prepare plans for the sarne. Plaintiff re-
ceived the sum of $250.00 when he delivered the 
plans to the land company. He brought his suit 
against the Orange •Mountain Land Company and 
the Rock Spring Country Club, to recover the bal-
ance of the consideration of $1,750, alleging that 
the members and organizers of the two def end ants 
were the same men and the two corporations were 
being run jointly for the purpose of building, con-
structing and operating an eighteen hole golf 
course and that said def end ants . unlawfully and 
improperly breached their contract (p. 6, lines 25-
40; p. 7, lines 1-20). At the conclusion of the whole 
case, the Court directed a verdict in favor of the 
defendant Rock Spring Country Club. The con-
tention of the land company was that it had not 
built nor did it ever decide to build, the golf 
course, within the meaning of the agreement 
(p. , lines ) . The jury found for the plain-
tiff and against defendant, Orange Mountain Land 
Cornpany, in the sum of $1,907.50. 
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BRIEF O1F THE ARGUMENT. 

POINT I. 

The Trial Court erroneously denied the 
motion for a nonsuit, when thereunto 
moved by counsel for the defendant, Orange 
Mountain Land Company. 

At the conclusion of the plaintiff's case, counsel 
for the land company moved for a nonsuit on 
the ground that: 

"It (the contract) provides that $2,000 
is to be paid to the architect, - $250 when the 
plans ., specifications, etc. have been furnished 
to the company, and $1,750 at such ti1ne as 
the company shall have decided to proceed 
with the construction of the golf course and 
there is nothing in the testimony to indicate 
that the Orange Mountain Land Cnmpany had 
decided or did decide to proceed with the con-
struCJtion of the said golf course.'' 

This motion was denied and an exception was 
taken to the ruling of the Court (p. 54, lines 
10--30). · 

The testimony shows that the defendant com-
pany w·as organiz:ed for the purpose of acquiring 
and developing a tract of land of approximately 
one hundred and twenty acres in the Orange 
Mountains, in the Town of West Orange. The 
company received its charter on the twenty-first 
day of July, 19124. The officers of the company 
were: F'rank Brewer, President, John S.. Francis, 
Vice-President, Alfred J. Grosso, Secretary and 
Treasurer. There are at least nineteen stock-
holders in the company (p. 14, lines 30L40; p. 16, 
lines 12-18). 

Plaintiff is a golf course architect (p. 18, line 
40). Within less than a month after the inc:or-
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poration of the land company,-on August 11th, 
1924,-the land company entered into a contract 
with plaintiff where in plaintiff agreed, in consid-
eration of the sum of $2,000, to prepare a plan 
and specifications for the construction of an eigh-
teen hole golf course on the land company 's prop-
erty; and to do certain other things as therein 
provided. The consideration of $,2,000, it was 
agreed, was to be paid in the following manner: 
$,250, on the delivery of details, plans and speci-
fications, and $1,750 at such time as the c01npany 
shall have decided to proceed with the construc-
tion of the said golf course. The contract spe-
cifically provided: 

''It is further agreed between the parties 
that in case the co1npany shall decide not to 
construct . the said golf course on the prop- . 
erty aforementioned, that the initial payment 
of $250, shall be in full settlement and satis-
faction for any services which the said archi-
tect may have rendered to the said compaRy 
and shall complete the tern1s of this contract'" 
(p. 119, lines 30 et seq.). 

Plaintiff, in accordance with his contract , pre-
pared and delivered a plan of the golf course; 
but no specifications of tlie same as called for 
by the contract. After the execution of the con-
tract, several conferences were held by individuals 
of the land company, with plaintiff, regarding 
the possibilities of the land for a golf course. It 
is clear, however, from the testimony that at the 
ti1ne of the execution of the contract, the land 
company had not yet c01ne to a decision as to 
whether it would construct a golf course on its 
land, or would use the land for purposes of real 
estate development. According to plaintiff's tes-
timony, for some time after the execution of the 
agree1nent. it had not been decided whether the 
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land company should construct the course, or 
whether a · cluh should be formed to which the . 
land cmnpany might convey the · land and the 
construction of the golf course to be undertaken 
by the cluh. In this connection, the plaintiff tes-
tified as fallows (p. 32, lines 1-28) : 

"By Mr. Young: 
''Q. Where was the first one after the sign-

ing of the contract, where was the first con-
versation held? A. In my office. 

"Q. You testified before - -was that the con-
versation you testi:fied before that Mr. Grosso 
and Mr. Schwartley and Mr. Supplee were 
there? A. Yes, sir. 

"Q. What was said there as. to method of 
promoting this golf course and carrying out 
the contract? A. Well, several suggestions 
were given as to which was the best way to 
promote the Country Club. 

"Q. Did you make any suggestion as to a 
method to promote the Country Club? A. Yes. 

"Q. What was , it? A. That the Orange 
Mountain Land Company as a holding com-
pany, promote the club, do the pri1nary work, 
such as the acquiring of the property, the mak-
ing of the plans for the golf course, the draw-
ing up of the prospectus, so that those things 
could be presented to men who would be 
financially interested in the club." 

Subsequently, an organization committee was 
formed, consisting of certain members of the land 
company, as well as non-members. On February 
18th, 1925, a meeting was held to discuss the pos-
sibilities of the Country Club, at which sixty-one 
persons attended, among whom were only twelve 
members of the land company (p. 217, lines 8-20). 
On May 2nd, 19·25, the Rock Spring Country Club 
was incorporated and thereafter undertook the 
construction of the golf course. 

There is no evidence that the Country Club took 

7 

over the contract of the land company with plain-
tiff. Membership in the club is divided into three 
classes: certificate, associate and non-resident. 
There are three hundred and twenty-four certifi-
cate me1nbers, of whom only nineteen were stock-
holders of the land cmnpany (p. 16, line 2:12). Of . 
the officers and board of governors of the Country 
Club, only two had any relation to the land con-i-
pany (p. 17, lines 20-38). The testimony is un-
disputed that there is no interrelationship between 
the Orange Mountain Land Company and the Rock 
Spring Country Club (p.17, lines 38-40; p. 18, lines 
1-8). 

With these facts, how can it be said that the land 
company constructed or decided to construct a 
golf course within the 1neaning of the contract? 
It has been seen that at the time of the execution 
of the contract, the land company had not yet de-
cided how it would use the land, whether for real 
estate development or a golf course; we have also 
seen that at the time of the execution of the con-
tract and for some ti1ne thereafter no definite 
plan had been decided upon as to whether the land 
company would construct a golf course or whether 
it would sell the land to the country club, which 
would undertake the construction of the golf 
course. Certain individual me1nbers of the land 
company were me1nbers of the organization cmn-
mittee and assisted in the organization of the coun-
try club. There is nothing in the test ,imony to 
show that they were acting pursuant to any au-
thority given by the land company. The country 
club had its own officers and board of governors. 
Of the three hundred and twenty-four 1ne1nbers of 
the country club, only nineteen were n1e1nbers of 
the land company, and of the officers of the country 
club only two were in any way related to the land 
co1npany. These facts are undisputed, and clearly 
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demonstrate that the land company and the coun-
try club were two separate, distinct organizations. 
In no sense can it be said that the country club was 
the alter ego of the land company. The construc-
tion of the golf course by the country club was, 
we think, clear from the testimony, not the con-
struct ,ion of the course by the land company. 

POINT II. 

T 'he Trial Court erroneously denied th .e 
motion of the defendant Orange Mountain 
Land Company for a direction of verdict. 

At the conclusion of the whole case, counsel for 
the land company moved for a direction of ver-
dict on the ground that: 

"There is no evidence before the jury to 
show that the Company decided at any time to 
proceed w,ith the construction of the said golf 
course, by the plain terins of the contract, ~he 
contract provides for a payment of a specific 
amount, $250, and the delivery of plans and 
specifications, which said sum has been paid; 
and $1,750 at such time as the Company shall 
decide to proceed with the construction of the 
said golf course." 

Exception was duly taken to the Court's refusal 
to direct a verdict in favor of the land company 
(p. 107, line 40; p. 100, lines 1-20; p . 112, line 31). 

The testimony of the defendant's witness shows 
more distinctly the uncertainty that prevailed at 
the time of the formation of the land company as 
to what use the land would be devoted. l\1r. 
Brewer testified that at the time the land was pur-
chased, he was personally of the opinion that it 
would be advisable to construct a golf course upon 
it. Mr. Grosso's testimony was that: 
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"Mr. Brewer had obtained ari option on this 
large tract of land and he induced a number 
of his friends to f or1n a corporation for the 
purpose of acquiring that land. They were 
nineteen, all told, who made up the Orange 
Mountain Land Company, which land was 
purchased primarily for real estate develop-
ment. A number of projects were submitted 
to the Orange Mountain Land Company and 
entertained. For instance, at one time, the 
company seriously enterta ,ined a proposition · 
from the American Telephone and Telegraph 
Company of selling a portion of this land. 
* * * * * * 

"When it was finally decided by the Orange 
Mountain Land Company that it might be ad-
visable to sell ' part of this property for the 
purpose of a club, there was no-it was not 
unanimous by any means among the 111e111bers 
of the Orange Mountain Land Company, some 
of them favored selling this property for the 
purpose of creating a club and others favored 
the idea of going through with the original 
idea and developing the property. It was then 
decided that the Orange Mountain Land Com-
pany could not itself, create a club and deal 
with the club which it was creating. A num-
ber of people were approached who had 
evinced interest in the formation of a club in 
that locality and they were asked if they would 
form an organization committee and feel out 
sentiment in the neighborhood in the Oranges, 
so that that organization committee was a sort 
of self-appointed committee" (p. 86, lines 23-
40; p. 87, lines 1-40). 

The Orange Mountain Land Company -in turn, 
agreed to assist the organization committee in 
every possible way. 

There is an abundance of testimony that the 
land company did not in any way control the or-
ganization or operation of the Rock Spring 
Country Club after it was formed. On the con-
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trary, after the -organization committee was 
formed, the land company was in the background. 
Frequent meetings of the organization comn1ittee 
were held to discuss ways and means of promoting 
the club. Mr. Grosso testified: 

"We went to see friends of ours and the 
Orange Mountain Land Company had nothing 
to do with it whatever. It was a separate and 
distinct organization not controlled in any way 
hy the Orange Mountain Land Company" (p. 
88, lines 2-22). 

The contract was drawn by Mr. Grosso and he 
says that he took pains to provide that in the event 
the course was not constructed by the land com-
pany, plaintiff's compensation was to be only $250 
(p. 96, lines 30-40). 

According to the testimony of a witness, Samuel 
G. Supplee, who introduced the plaintiff to the land 
company, the plaintiff understood that in the event 
the Rock Spring Country Club was forn1ed, he 
would receive nothing further from the land com-
pany under his contract. The uncontradicted testi-
mony of Mr. Supplee is as follows: 

"The Court: All right, go ahead. 
"A. In my bringing of Mr. Wilkinson and 

introducing hiin to the golf club, Mr. Wilkin-
son did not want to accept any fee for the 
work he had done, as a personal courtesy to 
myself and my brother. Later on he per-
formed some assistance to the members in 
helping them, and they wanted to pay hiin 
something for his trouble. He did not want 
it, because he felt that he could sell himself 
to the entire organization. Later on they in-
sisted on paying him something for the work 
that he had already done. He thoroughly 
understood that he was not heing employed 
to go further, excepting as far as the Orange 
Mountain Land Company felt that they could 
go, and for that reason the contract was 1nade 
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and it was embodied in that contract that they 
wanted to pay him for the work he had done. 
Farthe: t~an th~t th~y owed him nothing, but 
Mr. W1llunson, 1n lus conversation with me 
told n1e specifically, Mr. Supplee, he says, i 
want to go on and sell myself to this other 
board of directors" (p. 96, lines 10-30). 

And further as follows: 

."~. His reply was to the effect that he was 
willing to ~ake his chances on getting a new · 
boa~d o! directors or organizers of the Rock 
Spring Country Club to emplov him to carry 
out their plans" (p. 101, lines 35-40). 

!he argu1nent under Point I is equally ap-
plicable here. The construction of the golf course 
was never undertaken by the land company. The 
Rock Spring Country Club was a separate and dis-
tinct corporation, having its separate board of . 
di_rectors, only two of whom had any connection 
with the land company; only nineteen of its three 
hundred and twenty-five resident members were 
members of the land company. It had a separate 
golf c0111mittee, the chairman of which was not 
a 1nember of the land company. In view of these 
facts, it is respectfully urged that the evidence 
shows that the land co1npany did not build or 
:ver decide to build a golf course within the mean-
ing of the agreen1ent; and hence, the Trial Court 
should have directed a verdict in favor of this d _ 
fendant when thereunto moved. e 
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POINT III. 

The Trial Court refused to charge two of 
the requests submitted by counsel for the 
land company; exception to the Court's re-
fusal to charge these requests was duly 
taken. 

The first request to charge was: 

"If the jury shall find that the Orange Moun-
tain Land Company prevented the plaintiff 
from performing his contract sued on in this 
case, then your verdict must be such a pro-
portion of the en tire price as the fair cost of 
the work done bears to the fair cost of the 
whole work and in respect to the work not 
done, such profits as he would have realized 
by doing it" (p. 113, lines 12-23). 

Assuming there was a breach of the contract on 
the part of this defendant and that plaintiff was 
entitled to recover damages for the same, he is, 
however, not entitled under the evidence in this 
case to the balance of the whole consideration of 
$1,750. The testimony is undisputed that plain-
tiff did not fully perform all of his obligations - re-
quired of him by the contract. Plaintiff did not, 
as required by the contract, (1) make all necessary 
models of greens, (2) prepare specifications for the 
erection and construction of the golf course, (3) 
act in an advisory capacity to the land company 
in matters pertaining to the planning of the course, · 
(4) use his professional status and best efforts to 
carry out the designing and construction of the 
course to a successful co1npletion (p. 21, lines 10-
18; p. 37, lines 28-40; p. 38, lines 1-12; p. 48, lines 
10-20). Indeed, plaintiff did not perform all that 
was required of him by the agreement as a condi-
tion precedent to the payment of the first sum of 
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$250; this sum, by the agree1nent, was to be paid 
by the defendant, upon the delivery of details, 
plans and specifications of the g,olf course, and no 
specifications of the course were ever made or de-
livered. There is no testimony in the whole case 
to show what profits plaintiff would have realized 
in respect to the work done. 

Under this situation, the measure of damages 
applicable is that set forth in the case of Kehoe 
V. Rutherford, 56 N. J. L. page 23, wherein it was 
held that where, in a contract to perfor1n a speci-
fied work for a specified price, plaintiff has done 
part and has been prevented frmn performing 
cmnpletely, through the fa ult of the defendant, the 
legal measure of plaintiff's damages, generally for 
the work done is such a proportion of the entire 
price as the fair cost of the work bears to the fair 
cost of the whole work and in respect to the work 
not done, such profits as he would have realized 
by doing it. To the same effect are the following 
cases: Wilson v. Borden, 68 N. J. L. 627; Sullivan 
v. Mofl 'et, 70 N. J. L. 4·; Harrison v. Clark, 78 N. J. 
L. 236; Kitchell v. Crossley, 90 N. J. L. 574. The 
situation presented in this case is that although 
plaintiff performed but only a sn1all part of the 
contract, he asks to be rei1nbursed to the same 
extent as though he had fully performed. The 
sa1ne situation was presented in the case of Har-
rison v. Clark, supra, where the Court said at page 
238: 

"But that the plaintiff without proof to show 
his loss should be awarded a recoverv under 
a contract not performed, or only partially 
performed, of the same an1ount as he would 
be entitled to upon the full perfor1nance, 
would be to perinit what in Kehoe v. Ruther-
ford, supra, was rejected because 'The absurd-
ity of the result condemns the application of 
such a rule.' This leads to a reversal of the 
judg1nent." 

II 
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The Trial Court also ref used to charge: If the 
jury shall find that the Orange Mountain Land 
Company prevented the plaintiff from performing 

- his contract sued on and if there is no evidence 
to indicate either the value of the work performed 
or the benefits that plaintiff would have realized 
if he had performed, your verdict must be limited 
to nominal damages (p. 113, lines 213-32)'. 

There is no testimony in the whole case which 
relates to the value of the work performed by the 
plaintiff or to the profits plaintiff would have real-
ized if he had performed the whole con tract. The 
only testimony relating in any way to the damage 
sustained by plaintiff is as follows: 

"Q. Mr. Wilkinson, how much is there due 
you on this contract? A. $1,750. 

"Cross examination by Mr. Marsh: 
"Q. You have been p·aid $250.00? A. Yes, 

sir. 
"Q. ,vhen? A. On the signing of the con-

tract. 

"Redirect examination by Mr. Young: 
"Q. Mr. Wilkinson, the court raised a ques-

tion as to $1,75~when was that to be paid to 
you? 

"Mr. Marsh: I object. 
"The Court: The contract deter1nines that. 
"Mr. Young: All right, that is all. 

"By Mr. Marsh: 
"Q. You say that $250 was paid to you on 

the signing of the contract? A. No, I made 
a mistake, I meant on the presentation of the 
plans. 

"Q. Did you ever render a bill for the $1,-
750? A. Yes, sir. 

"Q. To whom? A. Mr. Grosso. 
"Q. When? A. In about May or June of the 

next year" (p. 52, lines 2,0-40; p. 53, lines 1-12). 
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In the case of SulliV'an v. Magnolia Construction 
Company, 916 N. J. L. 214, BER 1GEN, J., speaking for 
the Court of Errors and Appeals, said (p. 2:17): 

"The opinion of Mr. Justice PARKER for this 
Court, clearly demonstrates that Kehoe v. 
Rutherford, supra,' is applicable to the point in 
controversy and therefore in the case under 
review, the trial court was right in holding 
that plaintiff in order to recover for partial 
perfor1nance of the contract, although prevent-
ed by the def end ant, 1nust sho,v the value of 
the work done as one of the factors neces-
sary to establish the proportion it would bear 
to the contract price; as there was no legal 
evidence of the value of the work done by 
plaintiff, the jury had no hasis on which to 
ascertain what proportion its value was of the 
work contracted to be performed by the plain-
tiff. It 1nay be doubtful whether there was 
not error under the proof, to direct a verdict 
for plaintiff, even for nominal damages, but if 
so, plaintiff was not injured and def end ant has 
not appealed." 

See also, 

Kitchell v. Crossley, supra. 

The jury returned a verdict inf avor of the plain-
tiff against the def end ant Orange Mountain Land 
Company, in the stun of $1,907.5.0, which repre-
sents the balance of the $1,750 due under the con-
tract, with interest. In the absence of testimony 
to establish the value of the work performed bty 
plaintiff, or the profits he would have realized 
with respect to the work not performed, it is n1ani-
f est from the above cases that plaintiff was en-
titled to recover only no1ninal dainages. The 
Court's refusal to charge each of the above re-
quests worked a hardship on defendant Orange 
Mountain Land Coinpany. 
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CONCLUSION. 

For the reason given above, it is respect-
fully subntitted that the judgn1ent against 
Orange Mountain Land Com .pany be set aside 
and a new t1~ial ordered. 

GROSSO, BRUNDAGE & AND~RSON, 
Attorneys for Defendant. 

NORMAN L. BRUNDAGE, 
Of Counsel. 

The Chronicle Press, Orange, N. J. 
[6426] 

Exhibit P-3. 

'R.!)CK SPRING COUNTRY CLUB 
ON TOP OF THE ORANGE MOUNTAIN 

WEST ORANGE, N. J. 



Organization Committee 

T. H. POWERS FARR, Chairman 

STANLEY BABSON 

RussELL CoLGATE 

CHARLES EDISON 

w. MINER OSBORN 

CHARLES F. ROBBINS 

C. s. A. WILLIAMS 

FARNHAM YARDLEY 

ALFRED J. GRosso, Secretary 

ADDRESS ALL COMMUNICATIONS TO THE SECRETARY 
AT 282 MAIN STREET, ORANGE, N. J. 

PRIVATE ROAD AT LEFT RUNNING FROM NORTHFIELD ROAD ALONG BROW OF MOUt\TAIN 
TO WALKER ROAD 

{!;cation 

ON the top of the Orange Mountain, 
between Northfield Road and Walker 

Road, and reached by a private road running 
along the brow of the mountain. The prop-
erty consists of about 125 acres, 610 feet 
above sea-level, 50 minutes from New York, 
5 minutes from the Orange Station and 10 
minutes from any of the Oranges, and 
directly at the north entrance of the South 

Mountain Reservation. 



ROCK SPRING 

The Club is named for the famous Spring on Northfield 
Road directly across from the Club property 

VIEW SHOWING PART OF CABLE LAKE 

The {itke 

Generally known as Cable Lake, is a beautiful sheet 
of water of 6½ acres 1 fed by springs and is stocked with 
bass and other fish. It is of sufficient depth for diving 
and water sports and large enough for boating and 
canoeing as well as for skating and winter sports, and 
will be an ideal resort for members and their families. 
No other Club within the New Jersey Metropolitan 
District can offer such a combination of attractions for 
the amusement of its members at all seasons. 



The site commands a view of Manhattan and Staten 
Islands and the intervening cities and country. The 
view from the Orange Mountain is famous for including 
a greater population than from any other place in the 
world. At night the myriads of electric lights suggest the 
"heavens reversed" and must be seen to be appreciated. 

VIEW FROM BROW OF ROPOSED CLUB HOUSE 

On account of the elevation the temperature averages 
many degrees lower than in the valley and the daylight 
lasts about 20 minutes longer. 

The property is surrounded by old forest trees and 
many delightful walks may be taken in all directions. 



PART OF CLEARED PORTION OF PROPERTY 

The (}off (ourse 

A survey of the property has been made and Mr. 
W. G. WILKINSON, the golf architect, makes the fol-
lowing report about its possibilities: 

"The property is indeed one of the most interesting 
tracts of land it has been my pleasure to examine 
and plan, and certainly lends itself to a Golf 
Course of distinct character. 

"The contour is ideal; undulating enough to make 
possible the development of a sporty Course and 
one of championship character. 

PART OF CLEARED PORTION OF PROPERTY 

The Golf Course (continued) 

"You will note on the plans that I have made good 
use of the interesting water situation known as 
Cable Lake. The 10th and 18th holes over this 
beautiful stretch of water should prove to be not 
only two excellent tests for golf but equal to the 
most picturesque that can . be found anywhere. 

"The entire 18 holes are well planned, giving one a 
variety of play throughout; the length a little 
over 6400 yards with a par of 74, makes the entire 
circuit most interesting. 

"I have planned also to build double or champion-
ship tees and the yardage, of course, as mentioned, 
will be from the championship or back tees." 



VIEW SHOWING BRTDLE PATH ENTRANCE TO SOUTH MOUNTAIN RESERVATION OPPOSITE CLUB GROUND S 

~ding 

No place in this section offers such a delightful 
opportunity for Riding as does the South Mountain 
Reservation with its 13 miles of Bridle Paths through 
fascinating woods, the entrance to which is directly 
opposite the club grounds. 

This is a feature that no other Club in the vicinity 
can offer its members. 

Arrangements will doubtless be made for stabling 
accommodations for the horses of members and also for 
the hiring of good saddle horses so that members will 
be able to ride free from the danger of hard roads and 
automobiles. 
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VIEW SHOWING BRIDLE PATH ENTRANCE TO SOUTH MOUNTAIN RESERVATION OPPOSITE CLUB GROUNDS 

~ding 

No place in this section offers such a delightful 
opportunity for Riding as does the South Mountain 
Reservation with its 13 miles of Bridle Paths through 
fascinating woods, the entrance to which is directly 
opposite the club grounds. 

This is a feature that no other Club in the vicinity 
can offer its members. 

Arrangements will doubtless be made for stabling 
accommodations for the horses of members and also for 
the hiring of good saddle horses so that members will 
be able to ride free from the danger of hard roads and 
automobiles. 
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VIEW SH VIEW IN SOUTH MOUNTAIN RESERVATION NEAR ROCK SPRING COUNTRY CLUB 

The South Mountain Reservation commences at 
Northfield Avenue and Walker Road directly across 
from the Club property, and contains 2000 acres of 
protected par ks. 



TENNIS, SQUASH, BOWLING, CLAY PIGEON 
SHOOTING, etc., will be given special consideration. 

It is hoped to make the RO C K S PR I N G 
COUNTRY C LU B the leading all-round Sports 
Club in this section. 

CLUB HOUSE. While the location of the Club 
House has not yet been determined, it will be on the 
shore of the Lake and near enough to the brow to 
command a view of the valley in all directions, which 
will be a source of never-ending pleasure and entertain-
ment to members. 

While sports of all kinds are being emphasized, due 
attention will be given to the social side of Club Life. 




