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" ASSEMBLYMAN ELDRIDGE HAWKINS (Chairman): Good
morning. We are about to begin. It is about three minutes
after ten. We welcome everyone.

We are going to receive testimony today on
sentencing. We're going to be interested to hear facts
to bolster anybody's opinion about what should happen in
the area of sentencing dealing with any particular
offense in the penal code. We are not considering drug
offenses and we are not considering motor vehicle offenses.

The Honorable Dick Codey is in the House and
he will be interested also in your comments regarding
the death penalty. I believe young Dick Codey very well
may be sponsoring a death penalty provision and the
Committee will be interested in hearing just what one has
to say about that.

Also because sentencing is inextricably inter-
twined with parole, we may be interested in hearing what
you have to say about that.

The Governor's Office is preparing a position on
parole and we may be looking at their particular sug-
gestions but their suggestions won't be incorporated
fully or won't be drafted fully until April so, therefore,
we're at a loss at this particular time to be able to
determine whether or not we're going to be recommending
what the Governor's Office recommends or not. So we will
be looking at anything that anyone has to say in the area
of parole.

So, with that introduction, Mr. Luciani, you're
on.

ALFRED LUCTIANTI: Our office has submitted
two documents pertaining to sentence and the sentencing
provisions of the Code and I don't see any real need to
go over, in detail, the contents of those. I would like

to make a few points in addition to that material. And



if you don't have copies of our original presentation, I
will be glad to make them available.

I would like to point out specific areas in
the sentencing provisions of the Code, as it exists now,
that have presented problems to us or at least, I believe,
warrant comment.

The first one is the area mandating that the Court
determine whether restitution to the victim is feasible
in a given case. Quite obviously, we are very much in
favor of the concept of restitution but we would like to
point out o you the possibility that there may be
constitutional problems in the provision as it stands.

The provision as it stands now allows the
Judge after the trial by jury to determine the amount of
the loss involved and to order restitution for the
victim. In substance, it's a substitution for a civil
trial. The victim no longer has to file a separate
complaint, no longer has to prosecute it, and the
defendant no longer has a right to contest the damages
before a jury.

If it's viewed in that light, given the way
it's currently drafted, I believe it will be held
unconstitutional. If it's viewed from a penological
standpoint, a different result might obtain. But I
think we ought to look at the provision and perhaps
from a public policy standpoint identify it for what
it is. 1It's intended as a penological aim and to assist
as a deterrent to take the profit motive out of certain
types of offenses. And I think if it's identified as
such, it will have a better chance in the courts if it's
ever litigated in that light.

Another area. I think the first statement I
should make is that the Attorney General's Office is

generally in favor with the sentencing provisions of the



Code, as they stand. We think that the normal provisions
dealing with sentences from the disorderly persons -—-

ASSEMBLYMAN HAWKINS: Excuse me, Mr. Luciani.
Would it be necessary then in order to define such a
provision as penal in nature as opposed to civil in
nature? Would it be necessary, in your mind, to have a
monitary limit or can we keep it open?

MR. LUCIANI: The Code as it currently stands
doesn't have a monitary limit. The Court can impose a
fine for two or three times the amount of the gain but
it's called a fine, and the fine then would go to the
general ccffers of the State. Our problem is when a
"fine" is taken and given to the victim, to make the
victim whole again, which is in substance a civil cause
of action.

I think the State would have the right to do it
and should have the right to do it, but I think it's
a very delicate situation.

ASSEMBLYMAN HAWKINS: Well, with the existence
of a violent crimes commission, would there be any
duplication of effort in the two?

MR. LUCIANI: There could be.

ASSEMBLYMAN HAWKINS: Or could we possibly allow
that particular commission to have additional powers?

MR. LUCIANI: Yes. That was one of the recom-
mendations that was contained in our original document,
at least coordinating the effort under the restitution
provision with the violent crimes compensation board.

I think there's much to be done. 1It's an entirely
untried area, so anything we do will be a step forward.

ASSEMBLYMAN HAWKINS: I'm sure we'll further
define it later. Continue.

MR. LUCIANI: On the general sentencing provision



of the Code, again I think that the Attorney General's
Office is pretty much in favor of the sentences as they
stand, all the way from the disorderly persons offenses
through crimes of the first degree.

There are a couple of exceptions for particular
offenses, most of which we've voiced during the course of
the Committee hearings, I think. For example, in
conjunction with our recommendations on gambling offenses,
we believe that the fines available for a gambling offender
should be multiplied because in substance the crime is one
of profit and if you can remove the profit from such a
situation I think it will act as as much a deterrent, if
not more, to engaging in such conduct as would certain
prison sentences.

Other crimes of profit probably would have the
same result. And you would have to go through the
Code, in terms of white ccllar crimes, public corruption.

If we could have a mechanism within the Code
whereby the Attorney General would have standing to impress
a constructive trust on public officials for breaching
public trust, whereby we could recover whatever monies
were obtained by virtue of the breach of trust, I think
we'd go a long way.

ASSEMBLYMAN HAWKINS: Do you have any proposal
drafted on that?

MR. LUCIANI: It's a very simple proposal, Mr.
Chairman.

ASSEMBLYMAN HAWKINS: Would you submit it at a
later time?

MR. LUCIANI: Certainly.

MR. LUCIANI: Dealing with the monetary limitations,
I think that they're modernized and I think we're making
a step in the right direction. We can't deal in terms of

one or two thousand dollars anymore. I think the economy



just belies it. We're talking now in terms of $25,000
in certain circumstances, and I think you have to make
that available. You have to hit corporations, business
entities very heavily because they can't be jailed. You
have to insist that there be a punishment, if you will,
for organizations of that type. And I think the only
way we can inflict a punishment of any sort is either

to destroy them - that is, forfeit their charter or
penalize them monetarily.

In terms of the actual prison sentences, we have
researched the area of capital punishment and at this
particular time, given the fact that there is present’
litigation in the United States Supreme Court, given the
hope that nine wise men in Washington will come down
with more definitive rulings than they have in the past,
we're not prepared to move one way or another on recom-
mending death penalty legislation. We have reviewed

several that have been submitted in the past. We have
.kept abreast of the other 31 states in the Country that
have passed it or is in contemplation of passing it but,

at this particular point in time, I just don't believe we
can say definitively what the United States Supreme Court
is going to say on this subject. So I would not include
that aspect of penology in the Code at this time.

ASSEMBLYMAN HAWKINS: Let me ask you something.
Do you think that any harm or is there any evidence that
any harm would come out of our failure to include the
death penalty?

MR. LUCIANI: I think that this Committee could
rightfully simply reserve itself on the question and
quite rightfully say that the area is simply too indefinite
in the law to reach a definitive conclusion at this time,
without committing itself one way or another.

ASSEM3LYMAN HAWKINS: I think young Dick Codey



wants to ask a question.

ASSEMBLYMAN CODEY: Well, I would like the
Attorney General's Office to commit itself one way or
the other. 1I'm not asking him what they think about the
Supreme Court or any appeal before that, I'm asking the
Attorney General's Office how they feel about the death
penalty. Are they for it or against it?

MR, LUCIANI: I really can't say - the Attorney
General's not prepared to say he's for it in a sense that
it might be considered to be unconstitutional. I know
that the Attorney General has personally requested many
of the 31 states' legislation on the subject for review. But
I believe he thinks it's an important enough step, a drastic
enough step to proceed cautiously and I don't believe he's
prepared to say he's for it or against it until he can
say from a view of reflection, after the Supreme Court
has hopefully said something more definitive than it did
in Furman vs. Georgia, whether or not it's good for the
public policy of the State, in his view.

ASSEMBLYMAN CODEY: In other words, his decision
would rest on how the Supreme Court ruled?

MR. LUCIANI: I wouldn't say totally. I think
that that would weigh very heavily.

ASSEMBLYMAN CODEY: Okeh.

MR. LUCIANI: When we think of the Code's
sentencing provisions I can't separate concepts of parole
from them. I don't think the Attorney General would
be in a position to support the sentencing provisions of
the Code as they stand if there weren't some assurance
that parole rrovisions would be modernized at the same
time or concurrently.

ASSEMBLYMAN HAWKINS: Well, we are trying to
possibly do that.

MR. LUCIANI: I know that. It was a lead-in



because this has been a theme that we've spoken of for
six months.

The sentences in the normal sense are fair,
we believe. The extended terms are necessary although
I don't necessarily agree with the criteria. I hope
that we will have more input on that in the immediate
future.

One area that I'm concerned with is the
presumption against imprisonment. I know that's one
area where the Public Defender's Office and our Office
disagrees. The presumption against imprisonment, in
my view, is improper as a legislative policy. Sentencing
has always been viewed as an individual situation and
should be so. You should consider the offender as well
as the offense. I think what we should do is create
alternatives to prison in the form of diversionary
programs, employment programs, things of that sort.

Get people that don't belong within the criminal justice
out of it as soon as possible; those who do belong in

it, have the judges free to impose such sentences as

they deem fair without the burden of any presumption.

I don't say eliminate the criteria. I think the criteria
are good as a guiding light, and I think it's necessary
that the judges explain why a particular sentence has
been imposed. The Supreme Court, I understand is trying
to revitalize a rule that would require that. I think
it would be very beneficial to any reviewing authority,
whether it be the courts or a parole board, in terms of
the sentence that was actually imposed.

ASSEMBLYMAN HAWKINS: Mr. Codey?

ASSEMBLYMAN CODEY: Mr. Luciani, what did you
mean when you referred to modernizing sentencing? I
thought I got a drift of something like say persons who

commit victimless crimes you would not want them sent to




our penal institutions?

MR. LUCIANI: No. What I mean is, I think what
we need is an expanded diversionary program; conditional
discharge programs; programs that are adequately funded
and staffed; mechanisms whereby we can treat people that
are 111, whether it be for drug cffenses or some other
psychological situation; methods where youthful offenders,
although they're over the age of say 18 years old, can
find a mechanism outside of Yardville to get back on their
feet, so that they don't have to go through the horror
of defending a criminal prosecution to get a suspended
sentence. If a man is going to get a suspended sentence,
then we should find an alternative.

ASSEMBLYMAN CODEY: Alternative to criminal
prosecution?

MrR. LUCIANI: If possible, and I think we should
look to the diversionary and conditional discharge programs
to take that class of offender out of the criminal
justice system. Let's make crimes crimes again.

ASSEMBLYMAN HAWKINS: Yes, sir. I'm inclined to
agree with you.

MR. LUCIANI: And let's put offenders that are
convicted of criminal offenses in a situation where they
know the punishment is speedy, just and certain. This
is where you get into the area of some people saying true
sentences are necessary. I think a lot of people believe
that and I don't necessarily disagree with it.

ASSEMBLYMAN HAWKINS: Is the Attorney General in
favor of true sentencing or not?

MR. LUCIANI: No, I don't think it's practical.

I think ycu're going to find exceptions and everybody
here is willing to make exceptions for particular offenders.
There will be offenders that if you cut the sentences by a

quarter or by a half or by a fifth you're going to reduce



them to such an extent that you're going to be fearful
to walk the street because there are people who are not
fit to be out on the street. By the same token, if you
make them real, there are offenders that, despite the
fact that they didn't enroll themselves in a conditional
discharge program or diversionary program, maybe the
prosecutor had some disagreement as to this man's capacilities,
but after six months or a year the individual is fit to be
out on the street, can make a useful contribution to
society.

ASSEMBLYMAN HAWKINS: Let me give you an example,
Mr. Luciani. Say right now on a 3 to 5 you're eligible
after 18 months. So if we incorporate true sentencing,
say we knock the sentence down to 2 to 4,it means actually
just six months more that he would have to wait before
he would be eligible for parole, and one year less if he
had to serve maximum. That seems rather reasonable,
doesn't it?

MR. LUCIANI: It depends on the offender, on the
offense, and now you're talking about --

.ASSEMBLYMAN HAWKINS: Well, on the offender he
would still have to wait 18 months to get out anyway.

MR. LUCIANI: Certain offenders wouldn't have
to spend that period of time unless you're thinking in
terms of retribution, actual punishment for an offénse.
Now actual punishment, if you're looking for that, what
we should have is a trial and incarceration the day'
after the offense is committed, like when you'were a kid
you stuck your hand in the cookie jar, you didn't get
slapped in the face three weeks later when you forgot
what it was all about, you got hit then and there.

Now if you can find a way to reduce the delay
have a trial as close in time after the offense as is
physically possible, I don't think you'll need lengthy

prison terms at all. I mean, that's my personal point



of view. But I think what we're losing in this criminal
justice sysﬁem by its complications is a corelation in
an individual's mind between the punishment and the
offense. It doesn't mean anything anymore.

ASSEMBLYMAN CODEY: As evidenced by the high
recidivism rate.

MR. LUCIANI: Well, it certainly would contribute
to it.

ASSEMBLYMAN HAWKINS: Isn't the high rate of
recidivism showing that thete may be some people who we
have to separate from society and we can't let out?

MR. LUCIANI: There's no question that there
are some people who have to be separated from society.

I think anybody would be naive to say there aren't.

The point is though, sir, that not everybody is in

that class and I really don't believe - I'm not so much
of a cynic as to think that every man who has committed
a crime for a second time, every man who is a recidivist
is not fit to live in society. And, again, I think
you're talking selectively in terms of the type of
offenses that are involved.

I believe it would be harsh treatment for
a gambling offender, a low eschelon gambling offender
to be mandated to serve two, three or four years under a
true sentencing situation.

ASSEMBLYMAN HAWKINS: Well, if he keeps doing
it, you know, if he's a second or third offender, what
we're doing is saying -- he's saying to you, listen,
it's profitable enough for me to take the risk and take
the gamble because doing two years is not that bad.

Just the same as a drug offender when he gets 12 years

and he can get out in 4, what the hell, why not make

a million and take a chance on serving the 4 years.
MR. LUCIANI: If you're talking about true
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sentencing or an increased minimum for recidivists, that's
a different question. If you're talking about true
sentences for first offenders, I think you run into a
world of problems because there are too many relative
factors involved. Apart from the offender, just think

of the offenses. Are we going to go back to Title 2A
where you're going to have a different punishment for
every offense? And then, are we going to go into
different parole eligibility for every offense?

I think what we have to do is rely upon, for
lack of any alternative, the sentencing court, the
parole authorities, within the guidelines that you're
willing to give them. And that's one thing I believe
wholeheartedly in. I think people have been, in
certain instances, released too early on parole. There's
no question about that in my mind but it's an individual
case situation. And what I think this Legislature
should do is give guidelines, give criteria, give a
checklist, if you will,to the parole board and wait
until A, B, C and D are fulfilled before the man can
be released.

ASSEMBLYMAN CODEY: Well, as our system works
now, has it worked?

MR. LUCIANI: What do you mean, has it worked?

ASSEMBLYMAN CODEY: Well, the way our parole
system works now.

MR. LUCIANI: I can only say that I think the
parole system hasn't worked because I believe our prisons
have failed to rehabilitate. The parole system can't
work if the incarceration that we provide just fosters
criminality.

ASSEMBLYMAN CODEY: So, in other words, you're
saying a great number of people can be rehabilitated in
prison?

MR. LUCIANI: Can be?

11



ASSEMBLYMAN CODEY: Yes.

MR. LUCIANI: I think certain people can be
rehabilitated in prison; I think others prison is
totally unnecessary for.

ASSEMBLYMAN CODEY: Are there some people who
go to prison and after they come out they sure as hell
don't want to go back, that imprisonment serves as a
deterrent to?

MR. LUCIANI: Yes, I think it's a deterrent to
an individual but the concept of deterrent I believe is
intended or directed toward society in general.

ASSEMBLYMAN HAWKINS: Mr. Luciani, you made a
statement that prisons as they exist foster criminality --

MR. LUCIANI: I think in many cases they do.

ASSEMBLYMAN HAWKINS: -- which is bolstering,
contrary to what your opening statement was, I believe,
the belief that we shouldn't put people - or maybe it is
in line with your statement - that we shouldn't put
people in prison if they don't belong in prison.

MR. LUCIANI: This probably will get me in
trouble but what I'm suggesting is that the prison system
as it exists in this State is inadequate, to say it in
the nicest way possible. I think that prison is necessary.
I think that different types of incarceration are necessary.
I think that work and education are necessary. We don't
have very many of these programs on an organized basis.
Trenton State Prison, you can't describe it. I don't agree
with you that I'm suggesting that prison isn't necessary;
prison reform is necessary and so are sentences. I don't
think that this Committee should fall victim to the
popular belief that because the conditions are abhorent
in the Stete's prisons that we should open the doors,
because I, as a citizen, and you, as a citizen, and my
family have rights too. And I think that everything we

12



do has to be a balancing act. We have to balance their
rights against ours. And right now I'm willing to say
that even though those prisons are abhorent my rights

are greater than theirs because I'm out here on the
street and I'm a free man in the sense that I don't think
I've done anything wrong that would justify my being

put in there, and they have.

ASSEMBLYMAN HAWKINS: They have been found guilty
of doing such.

MR. LUCIANI: Well, that's our system. So they
have in fact by a jury of their peers been found guilty
of committing the offense.

ASSEMBLYMAN HAWKINS: Do you have anything else?

MR. LUCIANI: I have a couple of more specific
areas that I would like to mention.

The de minimis infraction section, I think,
ought to be eliminated. And it's not said from some
prosecutorial zeal that one might impute. I think the
de minimis infraction section will frustrate one of the
main objects of the code, and that is uniformity in
sentences, more uniformity in sentences. You're going
to have judges making individual decisions again; you're
going to have judges reviewing a set of facts, after a
jury has come back with a verdict of guilty, found all
the elements to exist as a matter of law, and the Jjudge
coming back and nullifying their verdict.

Rather than do that, have the judge, when he
sentences them, sentence them to a low term of years
within the degree that he was convicted of with a
statement, as has been recommended in our document, -

a statemert to the effect that this is a marginal case,
the man is a good subject for rehabilitation and let
that go to the parole board, let that be a factor in

their consideration.
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By the same token, when a judge comes across an
individual where the mere setting of a maximum term is
insufficient to do justice, he should have the ability
to recommend a minimum term. Now this isn't the across-
the~board minimum that everybody objects to, not like
under the old Uniform Narcotics Drug Law. What this
would be, if you have a situation where you have a
particular heinous offense or where you have a particular
breach of trust or some other type of offense that is
considered abhorent to our system, the judge will be
free to recommend that a certain minimum term be spent
before the individual would be paroled stated in
reasons on the record. That aspect of it could be
appealed to the Appellate Courts. If they agree with
it, it doesn't become binding but it certainly becomes
very persuasive in release. And the prosecutor, be it
the county or the state, should have the opportunity
to be heard on any parole release that would be subject
to a release before they recommended minimum.

I think in that way we can accommodate the
concept that certain people have to have a punishment,
they have to be removed. But by the same token, we
don't have to sweep with such a broad brush, we don't
have to get every offender in. And I think that's
really what we're looking for. Give us enough flexibility
to work and I think we can create a system that will work
a little bit better than the one in the past.

ASSEMBLYMAN HAWKINS: We can discuss that a little
later alsoc in more detail. Have you finished?

MR. LUCIANI: That's generally it.

ASSEMBLYMAN CODEY: I want to just find out
what was the feeling in the Attorney General's Office
with regard to plea bargaining?

MR. LUCIANI: Plea bargaining? Well, it's

14



looked upon as an "evil" that's necessary, given our
system of justice.

Now I recommended before a great expansion of
diversionary and conditional discharge programming. If
we can make our system efficient again, we may be able
to eliminate or limit plea bargaining. And if you look
at it in that way, if you look at expanding conditional
discharge and diversionary programs to an extent where
we can eliminate any backlog based upon cases that ought
not be prosecuted criminally, we could concentrate on the
most important cases.

ASSEMBLYMAN CODEY: How do you feel about
someone who plea bargains to a lower offense which mandates
that he be given the maximum for that lower offense?

MR. LUCIANI: I don't think it would be appro-
priate because again I think it would be too broad a
sweep. You'll have a situation where a prosecutor,
although all the elements may be colorably there, may
have a weak case and you have a situation where an
individual may colorably have committed all the elements
of the offense but be a peripheral character. And to
automatically impose the maximum sentence, even if it's
a lesser degree, doesn't take into consideration all of
the factors that ought to be taken into consideration.

I think you may run into a problem constitutionally
because you remove the discretion of the court in imposing
any sentence other than the maximum.

ASSEMBLYMAN HAWKINS: A further example. 1It's
quite possible that, as you have stated, the prosecution
has a weak case, if the prosecution were to force a
maximum of a reduced penalty on the offender, if they
were to acree to plea bargaining, the offender may not
agree to it, may go to trial and be found not guilty
and then you get nothing, there is no justice because

we refuse to plea bargain.
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MR. LUCIANI: A lot of people feel there's no
justice the other way.

ASSEMBLYMAN HAWKINS: A lot of people very well
may be able to get away clean if the prosecution did not
have the ability to plea bargain.

MR. LUCIANI: Assemblyman Codey, I think the
criticism of plea bargaining in many instances is well
taken. I don't think it's particularly apt for this
State. I think we hear a lot about it but I don't think
that the State's prosecutors or the county prosecutors
are involved in cases that you would read about in the
newspapers in terms of the concept of justice becoming
a victim.

ASSEMBLYMAN CODEY: Yes, well how about - I think
we mentioned in Committee about the Campisi trial, where
a confessed murderer confessed that he killed four
individuals.

MR. LUCIANI: That's not a consideration of plea
bargaining. Are you talking about Tully or Pesnick?

ASSEMBLYMAN HAWKINS: I think that's who he's
talking about.

MR. LUCIANI: Which one?

ASSEMBLYMAN HAWKINS: Tully.

MR, LUCIANI: Tully?

ASSEMBLYMAN CODEY: Didn't they make a deal with
him where he would be eligible to get out in four years?

MR. LUCIANI: The only deal that was made was
that he plead to a term of 20 years. Now when the Parole
Board intercedes and releases him is another consideration.
We don't really have control over that.

ASSEMBLYMAN CODEY: Yes, but they've made it
possible for him to kill four persons and be out in
three and a half or seven years.

MR. LUCIANI: 1It's possible. It shouldn't happen

16



in that case. But you have to rely on the system.

Now the point that we discussed up in Committee
-also was the fact that based upon our case, the quantum
of evidence, the Attorney General made a decision that
it was necessary to get the testimony of this individual
to assure convictions in the other nine cases.

ASSEMBLYMAN CODEY: Did you see what those
convictions were, though?

MR. LUCIANI: Certainly I saw what they were.

ASSEMBLYMAN CODEY: Well, I didn't think they
were too great for the offenses.

MR. LUCIANI: Again you have to deal with the
individual involved. Now an indictment is merely a
public charge. Based upon what we had in our files
in terms of real hard evidence, based upon what the
witnesses were able to tell us, we were able to tell
who were the main operating characters and who were
peripheral. characters, and on that basis entered into
the final arrangements that were made. I doubt very
much that there's a very real difference in terms of
our contemporary law, the one that we're acting under
here, between a 25 year sentence and a life sentence.

ASSEMBLYMAN CODEY: Do you feel we should make
life more realistic?

MR. LUCIANT: In the past we made a recommendation
based upor some bills that have been submitted to the
Assembly and Senate that would allow for, in certain
circumstances, based upon certain given criteria, to
have a more real life sentence, say with a 30 year
minimum sentence based upon the offense but based upon
objective criteria to limit --

ASSEMBI YMAN CODEY: In other words, you would
give the judge discretion as to whether life would be
say 13, 14 1/2 or 30 years. So, in other words, life

could range from 13 to 30 years.
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MR. LUCIANI: Well, that's the minimum time.

ASSEMBLYMAN CODEY: That's what we're talking
about.

MR. LUCIANI: Well, our suggestion was that you
have the same criteria that you would or that has been
recognized or applied to a death penalty situation in
other areas of the State. If it's A, B, C and D and
they coalesce then it may justify a life term with a
minimum of 30 years. But it would depend totally on
the facts and totally on the criteria that was selected.

ASSEMBLYMAN CODEY: Yes, but at least the most
serious ones could be put away for at least 30 years.

Let me ask you, do you feel that we should
allow persons to plea bargain, who have committed a
felony with a load of firearms, to a lesser offense?

MR. LUCIANI: There are firearm offenses and
there are firearm offenses. You have possessory
offenses. Felonies in this State are misdemeanors.
Some of the possessory offenses, which fall into a
serious type crime category, even though it wasn't
used, - sales of guns, for example. I'm not sure but
what again it wouldn't be sweeping with a broad brush.
I think that one of the reasons for extended terms
in the code as it is now is the use of a firearm
during a crime. That's one of the provisions for an
extended term under 151-5 in Title 2A now. It's used.
But we're not sure whether it deters. There aren't
any statistics available. But what we can say is that
it does -~

ASSEMBLYMAN CODEY: We don't know what's in
somebody's mind.

MR. LUCIANI: There's no way to know.

ASSEMBLYMAN CODEY: You seem to be making

statements on something general because it wouldn't
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affect all. Of course, each case is different.

MR. LUCIANI: That's the point. Each case is
different and you have to consider the particular
offense invonlved and the particular offender. And if
the judge thinks that a more extended term should be
available - I'm not averse to giving him the discretion,
what I'm averse to is in every single case involving a
firearm to have a mandatory minimum term --

ASSEMBLYMAN CODEY: A loaded firearm.

MR. LUCIANI: A loaded firearm.

ASSEMBLYMAN HAWKINS: I can give you an example.
I had an individual - for Dick Codey's benefit -- I had
an individual who was a private practitioner arrested
with three loaded weapons --

ASSEMBLYMAN CODEY: That he used during a felony.

ASSEMBLYMAN HAWKINS: No.

ASSEMBLYMAN CODEY: Well, I'm talking about --

ASSEMBLYMAN HAWKINS: Well, a felony, that's a
felony. If he has three loaded weapons he's guilty of
a misdemeanor that's considered equivalent to a felony.
And it was obvious to everyone that he had them for a
particular reason, he had a station that - two of the
weapons weren't his anyway, they happened to be his
parents. One weapon he carried with him under the
seat for protection when he took his gas money home
during the day. Now, obviously, he was breaking the
law and wasn't supposed to have these weapons but
the judge, the prosecutor, the police, everybody there
knew why he had the weapons. There was no dispute.

He did not have them for any illegal purpose other than
possessing them illegally. The Judge in Essex gave him
a 6 months suspended sentence with no fine because he
was otherwise a good citizen.

ASSEMBLYMAN CODEY: You're using the wrong
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terminology. I'm talking about armed robbery. I'm
talking ebout someone who is carrying a loaded firearm,
saying he's carrying it in the course of the robbery.

MR. LUCIANI: If it's limited to circumstances
like that, I don't think we'd be averse to it.

ASSEMBLYMAN CODEY: That's what I meant to say.
I'm sorry.

MR. LUCIANI: I think there wouldn't be any
sense to limit it to a firearm because a knife is nearly
as dangerous. I think again it would require an examination
but if it were properly limited, the only thing you would
have to consider is its application, and its application
might be broader than you would be willing to accept.
As a citizen, for example, I think that most of the
offenses conmitted in the cities involve dangerous weapons
and involve youthful offenders. And if the prosecutor
lost all discretion in terms of levying a charge like that,
if he must levy that charge because it involved a dangerous
weapon then if he gets a conviction that individual must
be impriscned.

Now, if you're willing to go that far - it's a
legislative policy and we're bound by it. If it could
be narrowlv drawn to reduce the threat, if you will, on the
streets, we certainly wouldn't object to it. What we're
concerned about again is just overapplication and to lose
somebody who could have been rehabilitated by putting them
in Trenton State Prison. Because, as I said before, I
think in many instances criminality is fostered by our
institutions as they exist. So you have to be selective
in terms of who you are willing to put in there and how
soon you are willing to let them get out.

ASSEMBLYMAN CODEY: Let me ask you one last
question. Weculd you say the Attorney General's Office -
you know, how would you say we should attack crimes?

Should we beef-up law enforcement? should we go at the
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roots or so-~called causes of crime or should we have
bigger deterrents?

MR. LUCIANI: Well, I think it's probably a
combination of those three and more. I think one of
the problems that we've had is cooperation from citizens
in general, not cooperation necessarily in terms of
becoming a witness when they're at a particular scene,
which is a problem, - don't get me wrong. Reporting
crime is astounding the number of crimes that go
unreported would shock you,nationwide. Community
involvment, getting an understanding of the criminal
justice system is, what it's intended to be, having
the community become responsive and responsible is
important. I'm talking about public awareness, really.
It's a massive educational program. For one reason oOr
another, it seems to me, the public has lost touch with
what we're supposed to be doing. And in some instances
I think prosecutors are not responsive anymore.

ASSEMBLYMAN CODEY: I would question whether
they have lost touch, I think maybe they've lost faith.

MR. LUCIANI: Well, it's a combination of two
things. We're not mystics. We can't know which of the
crimes, the Legislature has denominated as such, you
want us to enforce. If you say gambling is a crime
and you say mayhem is a crime, we enforce them both.
Now if you want to reduce the number of crimes so that
we can be more selective in our concentration, that's
a legislative policy decision.

I think the public has become dissatisfied,
not so much by what law enforcement has done but I
think what publicity has been generated over what the
courts have done, down in Washington, all the way
through the state court systems. I think they are
concerned, and rightfully so, that their rights are



being subrogated for the rights of an individual, an
individual offender. But I think --

ASSEMBLYMAN CODEY: In other words, we're
more concerned about the criminal than the individual.

MR. LUCIANI: I think they have that image.

I don't think it's necessarily true.

ASSEMBLYMAN CODEY: No.

MR. LUCIANI: But I think that's part of the
problem and that's what I'm talking about, public
educatior: and public awareness, have an understanding
of what the criminal Jjustice system is. I think you're
right in certain areas, if we can have a deterrenée
and have a deterrence made meaningful, it might work.

I don't know. But I don't know too many offenders,
especially with the crimes you're talking about,
Assemblyman Codey, the street crimes, that think about
what the punishment is before they're committed. That's
the problem with deterrence.

ASSEMBLYMAN CODEY: Well, you don't think --

MR. LUCIANI: They think they may get caught
and they may go to jail but I don't think it matters
to them.

ASSEMBLYMAN CODEY: May - that's the problem,
may.

MR. LUCIANI: But it will always be that way.

ASSEMBLYMAN CODEY: I forget the statistics
but how many persons commit muggings or assaults and
never even see the inside of prison.

MR. LUCIANI: You would be even more surprised
how many are never reported.

ASSEMBLYMAN CODEY: True.

MR. LUCIANI: But that doesn't make the criminal
justice system work. I mean, it's a combination of all
the different things, all the different problems that



we've mentioned. It's not just one thing.

ASSEMBLYMAN CODEY: Let me read something, very
briefly, that was in the New York Times Magazine yester-
day, an article on crime, and I thought it was very
significant. In ending he says: "Some persons will
shun crime even if we do nothing to deter them while
others will seek it out even if we do everything to
reform them. Wicked people exist. Nothing avails
except to set them apart from innocent people. And many
people, neither wicked nor innocent but watchful,
dissembling and calculating of their opportunities
ponder our reaction to wickedness as a cue to what
they may profitably do. We have trifled with the
wicked, made sport of the innocent, and encouraged
the calculators. Justice suffers and so do we all."

I think that really sums up my feelings.

MR. LUCIANI: Well, I think it sums up every-
body's feelings in particular cases. I mean, there
is no question that our criminal justice system is
behind the times. I don't think anybody is going to
seriously question that. But I think there is more than
one problem. It's not only the punishment that's behind
the times. They used a word in there that's very
important to me and that's "profit". ©Now, you take
the profit out of crime and I think you're going to
reduce crime. It's as simple as that. And whether a
man has to go to jail not to profit is another question.
I'm not bright enough to be able to answer it but I
know, as a citizen and as a public prosecutor, that there
are certain individuals that have to be isolated, and
there's no question that we should have the mechanisms
to deal with that. But by the same token, I think
there are certain people that do not. And merely

because of a coincidence that an individual stole a loaf



of bread to feed his family doesn't mean he should go to
jail for that. I think we would do the same thing if
the circumstances were bad enough.

You know, crime is merely a definition of anti-
social conduct, and we deal with antisocial conduct
every day at all different levels and in all different
forms. And our response to every piece of antisocial
conduct is not always the same.

ASSEMBLYMAN CODEY: Yes, but I think that thing
about a person doing that to feed his family is greatly
overused and overexaggerated, to put it mildly.

MR, LUCIANI: You can analogize that situation
to a situation where a kid is on the street suffering
from use of narcotics and withdrawal. He's compelled:
he's sick. Now if you treat him as an individual, you
treat him for being sick; if you treat him simply as
a criminal offender, you put him away. And that's really
what the issue is. Do you treat him as an individual?
Do you try to help him and get him back to become a
productive member of society or do you put him away
and write him off? That's why I think in many instances
these diversionary programs and conditional discharge
programs hopefully are the wave of the future; they're
going to reduce, hopefully, the backlog; they're going
to ferret out the insignificant offenders and leave in
the significant offenders:; they're going to reduce the
need for plea bargaining.

Now, if it can be done in that manner, I think
everybody would be satisfied. We don't know how suc-
cessful it's going to be until we try it.

ASSEMBLYMAN HAWKINS: Any other questions from
the Committee? Hearing none, I thank you, Mr. Luciani.
We will be discussing everything a little bit later so
please be available.

Mr. John Cannel, outstanding man with the Public
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Advocate's Office. Welcome.

J OHN CANNEL: Thank you. As the Code is
presented before the Committee, as it came out of the
Commission, I have certain problems with the sentencing
provisions.

Sometime ago I submitted to the Committee a
joint draft with the Department of Institutions and
Agencies. I am not really convinced that this is the
best of all possible things and I haven't asked that they
be made available to all the Committee members. But the
point of that draft is that we have serious problems
with the whole concept of extended sentence and with the
particular terms which are chosen in the particular Code.

As Mr. Luciani said, there are problems with the
particular criteria used. I tried to draft other
criteria; I have the criteria I attempted back in my
office and could come forward with it but I was so
dissatisfied with the criteria or any criteria that could
be drafted for extended sentencing that I abandoned that
entirely and went to accepting their regular terms as
the general maximum terms. I think the terms as they
are drafted there are either equal to or in excess of
what we now have, and I don't think there is anything
to be gained by extending sentences further. I think
we've seen that prisons don't do much and if there is
an effective time in the prison it is that first shock
of being put in prison. After you learn to live there
and get by, the effect declines day by day and the
educational effect of being put in the society composed
completely of other criminals takes over.

Most of the people you send to prison you are
writing off. What you are saying is, when we send you
here we know you are going to come out a worse criminal
than when vou went in, but we are willing to take that

risk because we have to do something. I think that
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should be done to a small group of people and we should
minimize that effect by having the term as short as
possible.

Now I know that doesn't cover all cases, as
Mr. Luciani said, and I must agree. There is a class
of people who at least in both the present state of
knowledge and our present knowledge of that particular
person - that sort of person must be assumed to need
long-termr incarceration because we just can't predict
the time when he's going to be safe on the street. So,
fine. Give him a long sentence, watch him through
the whole time and if at any time he becomes safe for
the street, let him out.

The basic point that I'm making is there is
only one purpose to the whole sentence provision in
the Code end that is to make it safe to walk the streets,
to provent crime. Anything that will prevent crime,

I think you can count on the hearty support of the
Public Advocate's Office and the Public Defender's
Office, and everyone else.

The problem is that some of the things which
sound nice --

ASSEMBLYMAN HAWKINS: May I interrupt?

MR. CANNEL: Yes.

ZLSSEMBLYMAN HAWKINS: You say there is only one
purpose, to prevent crime. What about a duplicious purpose
in rehabilitating the individual.

MR. CANNEL: I think that that is justifiable
in terms of preventing crime. Most of the people whom we
send to jail --

ASSEMBLYMAN HAWKINS: What about just the humane
purpose of rehabilitating the individual-?

MR.CANNEL: Okeh. I'm sorry. I will accept that as

a second purpose. There's no question. But I think it

26



can be justified in terms of preventing crime. Most
of the people who go to jail are going to be out again.

ASSEMBLYMAN HAWKINS: If that's what it's all
about, we could just have the death penalty for everyone
who has committed a crime.

MR. CANNEL: Shoot them all.

ASSEMBLYMAN HAWKINS: Right.

. MR. CANNEL: Society is not willing to do that.
We never have been willing to do that. The reason that

the death penalty was cut back in the nineteenth century
was —-

ASSEMBLYMAN HAWKINS: What I'm saying is, there
is more to what we're doing than to make it safe on the
streets.

MR. CANNEL: All right, I will stand corrected
in that the broadening of the point is correct. But,
basically, if we don't rehabilitate these people, they're
a danger when they get back out. We must do what we can
in jail, knowing that it is the least effective place to
do it. And if we can do it someplace else, fine; if not,
let's do the best we can in prison. But to that point,
there have been a lot of suggestions that no sentence
in the ordinary case be more than five years, on the
theory that anything beyond that is no longer useful,
it actually harms.

ASSEMBLYMAN CODEY: Would you back up on that?

MR, CANNEL: That no ordinary sentence --

ASSEMBLYMAN CODEY: What do you mean by ordinary
sentence?

MR. CANNEL: That is no sentence for a person who
does not meet special criteria for extended sentence be-
cause of his special nature or the special nature of the
crime.

This recommendation came out of the National
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Commission on Standards and Goals for the Criminal
Justice Process. It's been around before.

ASSEMBLYMAN HAWKINS: It's being followed by
Sweden, I believe.

MR. CANNEL: Oh, the sentences in the United
States are among the longest in the free world, with
the excepcion of certain strange oddities, Saudi Arabia
has a longer sentence, stranger ones too. But, with the
exception of places like that, the American sentences are
among the longest. But it hasn't reduced our crime rate.
I'm not sure if we were to shorten them that that would
reduce our crime rate either. I don't think there is
a simple answer. But I don't think that we can just
abandon the things which appeared from what we know about
sociology to work just because we have troubles with
the high crime rate. We have troubles with the high
crime rate. It was falling before the last economic
downturn. It had begun to turn around in the cities and
maybe the economic problems are the reason why the crime
rate has gone back up. I don't know. I just don't know.

ASSEMBLYMAN CODEY: Another probliem is that with
regard to other countries or whatever, that in other
countries they commit a crime and go to prison whereas
here --

MP.. CANNEL: I'm not sure that's so, although
it may be. The statistics in the United States - they're not
reliable at all because of the very nature of them -
say that there is about a one-in-two or one-in-three
chance that if you commit a crime you will be reported,
and if the crime is reported it has about a one-in-ten
chance of yielding a conviction.

So, to begin with, before we get to the sentencing
point, we're dealing with between a one-in-twenty and one-

in-thirty chance of being convicted. That being the case,
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no deterrent will ever work. If you were told to follow
through with the cookie jar analogy, which is not a
particulaxly good one but it will do, - if you knew

that you could put your hand in the cookie jar and take
cookies and 19 times out of 20 or 29 times out of 30

you wouldn't get caught, the fact that you would get
smacked pretty hard the 30th time or the 20th time would
have no effect on you at all.

ASSEMBLYMAN CODEY: Each person is going to
make a determination for himself whether it's profitable
enough for him to do it.

MR. CANNEL: As a psychological matter, I don't
think that's so. People don't sit there and calculate
what they do. They say, ah, I'll never get caught.

ASSEMBLYMAN CODEY: So in other words you mean
to tell me there are not some people who deal in drugs
to make that money that will hold them for a lifetime,
realizing that if I'm caught I'll serve four years - you
know, it's worth it.

MR. CANNEL: Well, I've had very little
experience with the big drug cases. I can't tell you
for a fact there are none. Most of the drug traffic in
New Jersey is a lot less calculating than that. It's
people who are living in the present, they're here for
today. They want the money to spend tomorrow; they
don't believe they're getting caught.

ASSEMBLYMAN CODEY: So don't you accept the fact
that some people go into crime just for the profit?

MR. CANNEL: Yes, but they don't ever believe
they're getting caught. I think that's the important
thing. They don't sit and say, well 7 years I'll take
the risk for but 12 I wouldn't, because they say, I'll
take the risk because I don't think I'm ever going to

get caught. They never believe - these are people who
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do not believe that the law will ever catch up with them.
And when it does,it usually makes the whole thing un-
profitable by any reasonable calculation. But by then
the crimes have been committed and it's all over.

The same is true of the death penalty. There
has been no showing that it has any deterrent effect
at all., As a matter of fact, the old statistics - I don't
put too much credence in them - say that the murder rate
rises the day before, the day of and the day after an
executior, that the furor associated with an execution
brings out this kind of thing in people. And there are
a certain number of people who commit capital crimes and
get killed.

ASSEMBLYMAN CODEY: So you don't feel there are

certain individuals who, if the possibility of the
death penalty existed, would not plot to kill someone.

MR. CANNEL: I think if you were to apply it to
certain kinds of white collar crime it might be effective.

ASSEMBLYMAN CODEY: I didn't know murder was a
white collar crime.

MR. CANNEL: No, that's not what I'm saying. I'm
saying, leave out murder. I don't think you can deter
murder.

ASSEMBLYMAN CODEY: Well, we're talking about
the death penalty.

MR. CANNEL: I know but if you're talking about
the death penalty - if you're talking about deterrents,
it would probably deter, oh, misconduct in office, things
like --

MR, CODEY: I'm talking about the death penalty
and murder and you're talking about misconduct in office,
so we got into politics.

MR. CANNEL: No, the person who steals from a
bank, the person who misappropriates funds from a
corporation or the person who otherwise does a white

collar crime is deterrable. What I'm saying is, a death
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penalty for murder will not deter. If you talk about
death per.alty in terms of murder, forget it.

ASSEMBLYMAN CODEY: So, in other words, you feel
there is nobody who, you know, might not go out to kill
someone.

MR, CANNEL: Out of profit? 1It's such a small
part of murcder, it is conceivable there are some but most -
statistically the largest number of murders are what the
police call "friendly" murder, that is the victim was known --

ASSEMBLYMAN CODEY: I didn't ask you about
friendly murders.

MR. CANNEL: Okeh.

ASSEMBLYMAN CODEY: I asked you about plotted
murders, premeditated murders.

MR. CANNEL: Plotted, premeditated murders
are so few that I don't think it's possible to make any statement
about them. It's a very rare crime, and I don't know what
deters it and what doesn't deter it.

ASSEMBLYMAN CODEY: Wasn't there a group in New York
that went around killing policemen as part of their --

MR. CANNEL: Yes. I'm not sure that that fits
in as those people were a little abnormal mentally.

ASSEMBLYMAN CODEY: Well, obviously they were.

MR. CANNEL: I'm not sure, therefore, they're
the kind of person that's going to calculate based on
a deterrent. What you're really talking about is a person
who is in the business of committing murder for profit.
There are such cases. Usually they use - the Campisis
who were charged with that kind of operation were not
accepted as full members of the Mafia because they were
considered tco bad calculators, too mentally unstable
for admission in the Mafia. These are the most planned,
these are the most calculating people.

ASSEMBLYMAN CODEY: Did they commit murders?
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MR. CANNEL: I don't know. They pleaded
guilty to murder, I assume they committed murder.

ASSEMBLYMAN CODEY: Okeh. Some of them were
sentenced to five years or seven years.

MR. CANNEL: No one who pleaded guilty to a
murder was sentenced to that length of time. I'm
not familiar enough with the particular sentences
involved but they were very happy to get them.

ASSEMBLYMAN CODEY: Well they were great
sentences for them.

MR. CANNEL: I mean, the prosecuting agency was
very pleased to get them behind bars. For a long time
it looked as though it was going to be a not guilty.

But the particular case like that yields - if
it's a hard case it's apt to yield bad law. There are
some cases where the prosecutor has to practically give
away the court house to get a conviction if he con-
siders giving away the court house is less of a mis-
carriage of justice than, as Assemblyman Hawkins said,
letting the man go free if he doesn't have sufficient
evidence to convict him in an open court. I don't know
what's a more extreme carriage of justice. But I will
say that in the State of New Jersey, by and large, with
some exceptions, plea bargaining is not a problem, that
generally the person who pleads gets the same sentence
he would have if he went to trial.

ASSEMBLYMAN CODEY: Then why would a lawyer
plea bargain?

MR. CANNEL: For the guarantee, to know in advance.

ASSEMBLYMAN CODEY: A good lawyer --

MR. CANNEL: It's a matter of avoiding a gamble.
You know that the odds are very great..your client will get
no more than one to two, but he's facing two charges which

could give him a lot more than that. If you can guarantee
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to him in advance that he will get what everybody assumes
he will probably get, there will be a plea, and you don't
need to try a case that nobody contests. And I think for
that it's very useful. But it doesn't have the same
significance. If no one were to plead guilty again in
most of New Jersey, the courts could handle the load.
ASSEMBLYMAN HAWKINS: Let me make a suggestion on

that. Dick, if someone were to be charged with two

armed robberies and it was obvious to the defense attorney
the odds are his man is going to be found guilty of one
of them and the prosecution may say, well, we're going to !
find him guilty of one of them, but maybe the prosecution i
wants to save the time and money that it would cost the
State to prosecute, and the judge would still have the
discretion to sentence. And everyone feels he's going to
get sentenced, justifiably so, enough time by saying he's
pleading guilty to one, why go through the process of two
when there's a possibility he may be found not guilty. ;
In other words, everyone weighs certain things.
MR. CANNEL: But in one county our office is
trying half of its cases, that is, for every one that
ends in a plea there is one that ends in a trial. There
is no burden on the courts and the sentencing pattern
there is no different from anyplace else.
ASSEMBLYMAN CODEY: What is your feeling about
the way we use Jjudges with serving concern, you know,
sentencing concurrently?
MR. CANNEL: What the judge is really trying to
do is decide what time that particular man needs as a
sentence and if there are six charges and he makes
them concurrent, - I don't know, 10 to 15 on all six,
say armed robberies, that really is no different from
giving him a series of small sentences and running them
one after another. What he has decided is, I have a

particular man before me, the maximum he's going to need
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to spend in jail is 15 years.

ASSEMBLYMAN CODEY: That's fifteen and he's
eligible after a third of that.

MR. CANNEL: Yes, he's eligible earlier than
that but what the judge is saying therefore is the
maximum is 15. When you're dealing with a large number
of charges as part of a plea bargain, the man will
probably not get out in the minimum. The Parole Board
has discretion. The theory of the discretion is that
if you are going to have workable projects in the prisons,
you have to be able to reward the man who has made strides
in rehabilitating himself by letting him out, because if
you don't, you make those projects impossible and you just
put an unreconstructed criminal back on the street. This
is the only purpose of parole, to aid in the rehabilitation
of inmates. And the primary purpose, although not the only
purpose of that, is for safe streets.

ASSEMBLYMAN CODEY: You just said something, you
know in regard to true sentence, you said about sentencing
a man to 10 or 15, and the public's problem is he was
sentenced to 10 to 15 and I see him out after 5, what's
the story, what's going on, don't tell me he's sentenced
to 15 when h2's out in 5. You know, be honest with it
and not sentence him to 10 to 15.

MR. CANNEL: I think that maybe the way to handle
that would be more education, that is if the public knew
the 10 to 15 is a deceptive sentence. If you were to say
indetermirate to 15 and everyone knows that 15 is the
maximum, then people aren't surprised. There is a lot
of lack of knowledge on the part of the public about the
system. Most people, for instance, would ask whether
our sentences are high enough and say they are not. When,
on the other hand, they're told the particular sentences
and which are the sentences for the particular crimes and

are asked whether those sentences are too high or not high
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enough or about right, they all say those sentences are
too high. So, in fact, the public in terms of polling
has shown an inconsistent view - one, that the sentences
are too high; and, two, that they're not high enough.

ASSEMBLYMAN CODEY: Well, they might say if he
serves 10 tc 15 that they're high enough but if you
tell them he's probably going to get out in 5, then they'll
say no.

MR. CANNEL: No, but what they're really saying
is that they think the maximum sentences for crimes are
a lot lower than they are. And that's just a function of
education. Besides, I think we owe to people to do the
best we can to prevent crime, and if that means having
to do a massive education program to convince people that,
look, I know it seems to you like a short time for him
to spend in jail but if he's safe for the street when he
is done with the time, that's what important.

MNMow I think we have to redo our parole. I think
right now in some cases we're letting out people too early
because they're not ready, and others we're holding in
too long after they're ready. And often you undo all the
good you did. But that's a matter of reforming parole
and takirg a look at that structure, much more than doing
it in terms of what the maximum sentences are.

ASSEMBLYMAN CODEY: Well, we are considering that
also, if you want to comment.

MR. CANNEL: Well, in terms of parole, I think
the important thing is to draft a statute and state clearly
to the parole board what they're trying to decide is whether
this person can be safely released. There has been too
much in the past of use of parole to keep quiet in the
prisons. What the structure has said, there has been a
tendency that the man got into no trouble, therefore he
should get out. That isn't the way it should be. He

should get out earlier than the time we now let him out in
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if he's safe, and he shouldn't get out at the time if he
isn't safe. And it's a matter of putting a lot more
structure in parole, in the parole decisions. There
should bz a formal report, there should be studies, there
should be special programs which are geared directly
toward a person's release, plus, of course, there should
be less use of prisons.

ASSEMBLYMAN CODEY: So what you're saying is
that people are paroled not because they're "rehabilitated"
but‘because they have the intelligence to mind their own
business and not get into any trouble.

MR. CANNEL: The good convict, the person who
gets into no trouble, the persone who does, again in
prison language, quiet time will get out rather quickly.
He also has shown that he can adjust to the inside of
a prison. He hasn't shown a thing about what his
adjusﬁment on the street is going to be like. Either we
have to develop programs which will tell us that in
prison, which is very difficult, or we have to do more
on-the-street rehabilitation. You cannot train a man
behind bars to live without those bars unless you want
to walk around with a cage around him the rest of his life.
You're going to have to do something which trains him
how to live in a society where there are temptations,
where there aren't guards and where there aren't bars.
And in some cases that is impossible but in the great
majority of cases it is a matter of working at it rather
than taking the simple solution of, well an armed robbery
is worth 3 to 5 today and off he goes for 3 to 5 which
is a mindless sentence. I don't know what part of it
he will serve but whatever he serves of it will be
useless. He shouldn't have been there if he didn't
need it and, if he needs it then something should be
done --

ASSEMBLYMAN CODEY: What do you mean, he shouldn't
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have been there?

MR. CANNEL: That he shouldn't go to jail at
all, even for a robbery, if that will not serve the
interest of society.

ASSEMBLYMAN CODEY: Where does he go?

MR. CANNEL: Well, a certain number of offenders
get probation, often with special projects - the Newark
Defendant Employment Project, for one very useful
project in a town I know of, but there are others.

ASSEMBLYMAN CODEY: In other words, if somebody
robs me and he just goes on a special work project.

MR. CANNEL: If someone robbed you, that's a
problem to you and to society.

ASSEMBLYMAN CODEY: Well, I see it as a problem

ASSEMBLYMAN HAWKINS: May I make a suggestion

on another case. In a matter that I represented an

individual he robbed a liquor store because he was drunk
and he wouldn't be the same type of individual to get
into trouble. 1In fact, he never got into trouble before
and he hasn't since then. Because he was an alcoholic

he robbed a liquor store. And the people, the judge, the
prosecution, everyone allowed him to enter the project
that was just opened up by Mr. Cannel. And I think
justice was served.

ASSEMBLYMAN CODEY: I don't think extremes make
good rationale.

MR. CANNEL: Even if we threw away the extremes
and say this was a person who committed a crime without
some very unusual thing in his background. Still, if we
had a magic wand that we could wave that would make him
safe for the street, that he wouldn't commit crimes
again, it wouldn't bother me as the victim that all they
did was wave the wand over him and he didn't make him
unhappy that he wasn't punished in any way. The important
thing is, can you make him safe for the street. And if
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that's done in terms of prison, fine; if that's done outside
of prison, that's also fine.

ASSEMBLYMAN CODEY: In other words, if we gook
somebody wno assaults somebody on the street and robs him
and we put him away for a long time for that kind of a
crime, say maybe six years, you don't think that he's
going to think twice of knocking some old lady over again
and robbing her because it sure as hell is not worth it?

MR. CANNEL: I wish I could say that that were
so because it would be very nice and straightforward and
simple. In my limited experience, representing people --

ASSEMBLYMAN CODEY: I'm talking about the majority,
not the extremes that you want to use.

MR. CANNEL: Well, I've represented a great
number of people and most of the ones I've represented
had done it before.

ASSEMBLYMAN CODEY: They didn't get anything for
it, in other words 9 out of 10 people who commit burglary
don't see the inside of a prison.

- MR. CANNEL: Well, that's so because most of them
aren't caught.

ASSEMBLYMAN CODEY: No, caught.

MP.. CANNEL: Okeh. Maybe that's true, and I'm
not sure if that's good or bad, is my point. Most of the
burglars whom I've represented who were old enough to
have spent time " had spent time in jail and it hadn't
deterred them in the slightest.

ASSEMBLYMAN CODEY: Because the deterrent wasn't
there. It wasn't long enough. It was profitable enough
to be a burglar.

MR. CANNEL: No. I've talked to people who have
spent over half their lives in jail, of one sort or
another, so it isn't a matter of any reasonable person
who was calculating wouldn't commit burglary. These people

know nothing else, and all they've done in jail is hone
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their skilils to where they're better burglars.

ASSEMBLYMAN HAWKINS: Has there been any evidence
produced to you that would show that the length of the
term would serve as a deterrent?

MR. CANNEL: The statistics go the other way.
The longer the term, the more likely the higher the rate
of recidicism until you get beyond a certain age of
release. That is, people do burn out. It takes a certain
amount of agility to be a burglar, and beyond the age of
35 or 40 you don't find many burglars. There are some.

If you were to take everyone who committed a
crime at the age of 15 and hold them until the age of 30,
you would reduce crime a great deal.

ASSEMBLYMAN CODEY: As long as they're in prison
they are not a threat to society.

MR. CANNEL: That's true. But if when they get
out - I represented a juvenile for whom I fought very
hard to keep out, and lost. He had stolen a car. After
his first term away, he was a burglar. After his second
term away,he was an armed robber. The terms were of
increasing length and each time he came out he was
more dangercus to society than before. When I knew him,
back in the first time round, he was a kid who could have
been saved. I had at least my own personal confidence
that he could be. Now I don't know where he is. I've
stopped following him because I don't want to know the
next thing. But unless you're willing to keep people in
for a very large portion of their lives, the length of
the prison sentence does no more than, as you say, keep
them out of circulation for a little while but gives
him an education which makes him more dangerous when
he's back in circulation again.

Now it's a trade-off. 1In serious enough crimes,
let's say of a compulsive, repetitive sex offender, we

give such people a maximum term of 30 on the theory that
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that's lots of time - essentially, that's life - and that
is just so dangerous that we are willing to override all
of our other considerations. At the same time, a burglar,
it may be that it's worth a lot more to us to try to
rehabilitate him, even if we're not successful in every
case.

I didn't come here with any easy answers. I
would hate to see the sentences which are imposed by this
State be increased by the Code. I think as it is now
drafted those sentences would be increased. I think the
criteria for extended sentences, as they're drafted, as
Mr. Luciani said, are not good, and I will do what I can
to help in any way to help in tightening those down if
you want to continue with the extended sentence.

Beyond that, I believe that people should be
eligible for parole from the moment they enter prison. And
I think the people who deal with them, the prison staff,
are the ones who are best able to tell us when the prisoner
is safe for society. And I think we have to give to them
and to the parole board --

ASSEMBLYMAN CODEY: They should be eligible when?

MR. CANNEL: Immediately. I mean, reformatories,
for instance, people are eligible for parole immediately.
It doesn't mean that they spend one day there. 1I've
never known anybody who spent one day.

ASSFMBLYMAN CODEY: In other words, armed robbery,
under your theory, a day after the prisoner enters he's
eligible for parole.

MR. CANNEL: That's right. And I don't suppose
he'll get out.

ASSEMBLYMAN CODEY: I sure as hell hope not.

MR. CANNEL: I can conceive of situations where
a man was on the road to Damascus, in his second day of
prison, and you've got a very different man the third
day, and then he should be out.
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ASSEMBLYMAN CODEY: But you have a lot of
con artists too.

MR. CANNEL: Well, that's why we have prison
staff who should be able to separate them out. And I
think that's something that's legitimate and deserved.

ASSEMBLYMAN CODE?: Well, they haven't done it
up to now.

MR. CANNEL: I'm proposing some changes.

Thank you.

ASSEMBLYMAN HAWKINS: Any other questions?

Thank you, Mr. Cannel. We will be looking
forward to discussing it further with you, sir. You
will be around later? ;

MR. CANNEL: I will be back later.

ASSEMBLYMAN HAWKINS: Thank you.

David Gilman, National Council on Crime and
Delinquency.

ASSEMBLYPERSON BERMAN: Mr. Chairman, I was
wondering if I could make a request. I wondered ifb
we might follow the more traditional pattern on a
hearing and allow whoever is appearing before us to
get through with their statement before we try to
question them because I find that perhaps we're losing
the total impact of what they're trying to say. So,
could we let them make their statement and then gquestion
them at whatever length we might wish to.

ASSEMBLYMAN HAWKINS: There will be no problem
with that.
DAV ID GILMAN: Mr. Chairman and members of
the Committee. I have prepared this statement but I
thought it would be best 1if I just give this to the
Committee and you can read it at your leisure because
I think the give and take of a discussion will highlight

for us the issues that we are most concerned about.
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ASSEMBLYMAN HAWKINS: In other words, are you
suggesting then that we --

MR. GILMAN: You can interrupt me at will but
we've done an analysis of the sentencing and parole
provisions of the Code. I will speak to them but I
would not just read it to you because I don't think that
would be as profitable to you. (See p. 1 X)

A3SEMBLYMAN HAWKINS: In other words, you are
suggesting to us that we have a dialogue and interrupt
you. Is that right?

MR. GILMAN: If that's what you wish, yes.

I would first 1like to state that I would hope
that the Committee would give serious consideration to
delay of introducing this Code before the Assembly.

Tne questions that arise in our minds, as we
analyzed the provisions of the proposed Code, were:
What would be the effect of this Code upon crime in
New Jersey? Would it reduce the swollen population?
Would it clearly delineate between those who are
dangerous and those who are not dangerous, in terms
of long prison sentences? Is the parole procedure one
that would, in effect, make simpler and less complex
the release procedures? What are the criteria for
imprisonment? Who shall be imprisoned?

And as we look at this Code, we are concerned
that we're not going to affect criminal justice very
much in the State of New Jersey:; that the Code provisions
are not in any substantive way going to bring about a
reduction in the prison population or protection of
society with the imprisonment of dangerous offenders.

Now, we may be wrong or we may be right in
terms of our analysis of the Code. But I suggest that
you be right, that you set up a revision commission,

a continuing revision commission that will analyze the
effect of whatever code you pass, that will report

back regularly to your Committee and to the Assembly
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and offer amendments on an interim basis to improve
those aspects of the code which are not working.
Because to do a massive code revision every few years
is an enormous job and a difficult one, but a continu-
ing revision commission, to give you the kind of input
that you will need on a day to day basis to see how
your code is operating.

And the problem we have with the Code is that
it doesn't have a philosophy; it doesn't say to the
public, and it didn't say to us when we read it, that
we are concerned about dangerous criminals, we are
concerned with those criminals that threaten society
with physical violence. That is one of the major
problems with the Code, it's overextended - the extended
terms, the ordinary terms, the criteria for extended
terms, the criteria for ordinary terms are so sweeping
and so vast that it just about takes in everyone.

For example: Start with Chapter 43. You have
a provision for extended terms - I'm on page 2 - you
authorize very long periods of incarceration, extended
terms. A defendant who had been previously convicted
of two or more crimes of any kind could be incarcerated
up to a period of - well, for second degree he could
get as long as 20 years maximum term. He could have
two priore on his record but they may have nothing to
do with any threat to another individual, may have
nothing to do with any kind of violence or assaultive
behavior, it could solely be a property crime.

ASSEMBLYMAN CODEY: Wouldn't the judge use his
discretion there?

MR. GILMAN: I wonder how the judge could use
his discretion because what is the guidance that the
Legislature is giving.

ASSEMBLYMAN HAWKINS: You are suggesting that

we tighten our language.



MR. GILMAN: I am suggesting that you do what
our Model Sentencing Act does, divide crime into at least
two categories - dangerous and non-dangerous - and talk
in terms of crimes against the person as being dangerous
and crimes against property as being non-dangerous.

Under your extended term provision you could
have someone who only did property crimes going away for
a 20 year maximum.

ASSEMBLYMAN CODEY: The problem is, you always want
to go into the extremes that are in most cases not going
to happen, to use that to supplement your argument.

MR. GILMAN: I suggest that that's exactly what
does happen. When we speak to wardens and people in
correction they tell us that most of the people who are
in prison should never be there, that they are people
who are not dangerous, not the violent offender, not the
young man described in the New York Time Magazine article
yesterday, the kid with the knife and the man with the
gun. We find people in there for thievery, for burglary,
for car theft or bad check writing, or larceny, we find
people there for all sorts of property crimes. And
when I ran down the list of crimes that are included as
second degree felonies, I saw more property crimes than
I saw crimes against the person.

I'm suggesting that you take our Model Sentencing
Act - it's not perfect, there is no code that is perfect,
but you look at it in terms of crimes against persons -
those are the ones - and you build criteria for judging
who are dangerous and who are not dangerous. Eliminate
the property crimes. They make up over 60% of the people
in prison across this country. We have a swollen prison
population because we overextend the net.

ASSEMBLYMAN HAWKINS: Incidentally, are you

going to be available later, sir?
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MR. GILMAN: If this Committee would like, I will
be here later.

ASSEMBLYMAN HAWKINS: Because this Committee
will be meeting this evening and tomorrow, in session,
not before the General Assembly but in a meeting room,
trying to tighten up this entire Code and you are welcome
to stay, if you wish.

MR. GILMAN: I will certainly try to do that.

ASSEMBLYMAN HAWKINS: Continue. I'm sorry to
have interrupted.

MR. GILMAN: No, that's all right.

We suggest, for instance, on 2C:43-7 when you
talk about criteria, you be specific about the kinds of
crime. We would suggest, for instance, - you talk about
repetitive violent - a man who has a repetitive violent
criminal record. That would seem to me that you structure
it and you gear yourself toward a philosophy that it's
violent crimes that you're concerned about, not property
crimes.

For instance, you have a Section C which talks
about what I think you were trying to do which is talk
about the professional criminal, and you say, one
who commits a felony and circumstances show that he has
devoted himself to criminal activity which constitutes
a major source of his income - but in all the language
of that sub-section there is no talk about being a
member of an organized criminal ring. It could be a sole
of fender goirg out and stealing TV sets. Is that the
man you want to label to be a member of an organized
criminal ring? I don't think that's what you want.

Our Model Sentencing Act though gives you a guide to
defining the professional criminal with more specificity

and more exactness in terms of what kind of behavior and

with whom and how.
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ASSEMBLYMAN CODEY: But how do you define or
what criteria do you use to say somebody is a member of
an organized crime ring?

MR. GILMAN: Well, in our Model Sentencing Act,
for instance, we talk about working in a group of four
or five reople. I don't have my Act in front of me but
if you give it to me, I will read you the definition.

Now this is our definition on the dangerous
offender - we're talking here specifically about
organized crime: The defendant that is sentenced for a
felony committed as part of a continuing criminal activity
in concert with five or more persons, the defendant
having been in a management or supervision position or
having given legal, accounting or other managerial council,
or as a public servant having unlawfully done or admitted
to do anything in order to promote the criminal activity.

I do not think that is a perfect definition.
You can challenge that, as you can challenge them all,
but I think it brings us closer to what I think your
intent was but what your language failed to do. Because
under the language in the proposed code I think it
exaggerates and doesn't give us enough specificity to
come in to do what I think you are trying to do. 1In
other words, I think you have to tighten that in terms
of being more specific about what it is that you're
getting at because I could read that to mean the Lone
Ranger type criminal, a soul offender, and that I don't
think is what your intention is or was when that was
put together.

For instance, Subsection C on your criteria talks
about a felony offender and you don't say what degree
of felony offender - I don't know whether he's a fourth
degree or a third degree or a second degree - whose mental
condition is abnormal - who is going to make that decision

about abnormal? - whose criminal conduct has been
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characterized by a pattern of repetitive or compulsive
behavior or by persistent aggressive behavior.

That does not mean to me, at least, that you're
talking about a violent offender. Too vague. It could
be violent, it could be nonviolent. Aggressive is a
word that is a layman's term and I would hate to leave
that to a judge to make that kind of decision about what
you mean by aggressive. Is an aggressive con artist the
man who you mean to bring under sub-section C? _ It could
mean just crimes against property.

And what we are suggesting is that one thing that
prison does not do is rehabilitate. And at least we have
to begin to eliminate the population in prison who could
best be served with a less restrictive sanction. And
by those we mean crimes against property.

We have a problem with the extended maximum term
because we think the ordinary maximums are long enough.
Twenty year maximums for first or second degrees is a
long period of time. We do know that mer. who spend over
20 years in prison become institutionalized so that they
become disfunctional when they are released. A life
term is a period that stretches into oblivion. What
chance does any man' have to avail himself of whatever
program is made available to him if he's doing a life
term. What we hear from inmates in prison is that the
only ones who get a chance at the programs are those who
are in for short periods of time. Why would a lifer
be involved at all in a rehabilitation program.

I understand you have parole provisions. That
means that he could get out earlier. But we think that
those extended maximums are far, far too long. Your
ordinary maximums with your mandatory minimums really
can do the job that you want if you limit those who its
going to be applied to. By that we mean, look at the

question of dangerous versus non-dangerous, concern
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yourself with violent attacks upon citizens, and don't
use prison as a way of sanctioning white collar crime
and property crime.
We have problems looking at the parole provisions.

I must be frank with the Committee. I do not understand
when you talk about parole terms, whether you're taking
about a man who has a 20 year maximum whether he gets a
5 year parole term after that maximum - in other words,
if he completes his full term and never gets paroled
does he have a 5 year parole term thereafter - therefore,
a 20 year term becomes a 25 year term and a 10 year
term becomes a 15 year term, 10 in and 5 out. I wasn't
clear about that and I think it should be made clearer.

Secondly, I have a problem with the mandatory
minimums as they relate to parole. If a judge has a
range and you cut the range - I would suggest that you
cut it even further -- for second degree felony he has
between 5 to 10 years on an ordinary term. Now, how
would parole work? Well, the Code says that after 6
months he would be eligible for parole but, as a matter
of practice, what will Parole say? They'll say, here's
a man who got a 7 year fixed term, the judge could not
give him less than 5 because the Code says you have to
give between 5 and 10 and, if you give between 5 and
10 you have to fix it in that range. Isn't Parole
going to say to itself, let that minimum 5 become
the minimum eligibility for parole? It will actually
inhibit parole for early release because they're going
to look at the minimum, not just in terms of the
sentencing function but in terms of parole function.

Serious, serious questions about how parole
is going to be utilized in that way. And I have also
a question - and some would raise this issue - about

whether the Legislature is really giving to Parole the
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function of establishing the sentence. In other words,

if you say that a man has to serve at least five years

but no more than seven years of a fixed term, why are

you leaving it to Parole to let him out in four years

or any period after six months if you are going to
establish that minimum. Why have the minimum at all, then.
All the minimum will do is to pressure Parole not to
release him until the minimum is served. And that
abrogates what you were talking about in the Act about
everyone is eligible for parole after six months. I don't
think it's going to work. A man who has a 7 year fixed
term is not going to be out in 2 years.

Our third problem is with the conditions of
parole. We see no reason why a man who is out on parole
and violates a condition of parole should be sent back
to prison because he violates the condition.

It seems to me that what we know about rehabilita-
tion, not what we wish but what we know is that the
rehabilitated man or woman is the man or woman who doesn't
commit another crime. We have no standards for judging
rehabilitativeness. We don't know what makes a good
member of society or not. We know what we would like to
see happen. We have no way of predicting that it will
happen. And I would suggest that if a man gets out of
prison and he's on parole, he doesn't work, he's a
nasty kind of guy, hangs out on the street corner, but
he doesn't commit another crime, as far as I am concerned
he's rehabilitated. If he does commit another crime, then
he is not.

So I would suggest that some consideration be
given to doing away with the conditions of parole in
terms of revocation, because sending a man back to prison
because he went into a bar and had a drink or got into
a car and took a ride --

ASSEMBLYMAN HAWKINS: Or lived with a woman.
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MR. GILMAN: -- or lived with a woman, that
may be a very rehabilitative step in his particular
case, and I would think --

ASSEMBLYMAN CODEY: It depends on what he did
in prison.

MR. GILMAN: Well, that's true too. What I'm
suggesting is violations of the law should be the basis
for revocation, not violations of vague standards of
rehabilitativeness which we neither understand nor can
enforce.

ASSEMBLYMAN CODEY: What you're saying is, maybe
we don't need parole officers or anything like that
because from what you're saying, you're saying there is
no sense *o it.

MR. GILMAN: Well, my Agency would not take
that position.

ASSEMBLYMAN CODEY: I think you said that.

MR. GILMAN: I would say to you there are some
who would make that argument, that we really know very
little about rehabilitation. We don't know how to
define it: we don't know how to tell who is rehabilitated
from who isn't; we're not able to tell how people are
going to act in the future based upon the way they acted
in the past; and that maybe it's time to say a man who
commits a crime should be punished for the crime that he
has committed and he should be released and, when he's
released, if he doesn't commit another crime it's okeh
with us.

Some would suggest that that is the posture we
ought to take.

ASSEMBLYMAN CODEY: Then wouldn't it be quite
possible that some people would wait until the parole
is over to commit the next crime?

MR. GILMAN: It is possible that some would
and it is possible that some wouldn't. But the point
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is that what we hear from parole people, not from the
academicians and the civil libertarians, is that the
conditions of parole do not make it any easier for the
person to reintegrate into society, it makes it more
difficult. And all the writing which I have read, which
argues for doing away with the conditions of parole,
comes from parole people. They are the ones who are
leading that battle.

I see a role for parole in
terms of helping to reintegrate but you can't be a
caseworker and a cop, you're one or the other. And
I think that the mixing and the fusing of those two
roles makes it more difficult to create an environment
for reintegration into a community than does the
separation of those two roles.

If a man knows I have to report to my parole
officer because I'm being punished for the act that I
did, he can accept that, but if the parole officer comes
to him as a caseworker and is also checking him out to
see whether he has been in a bar or not, then the role
becomes confused and the offender sees that as
surveillance and not as a casework function. And we
have to be clear about what we want to do with people.

So my suggestion is again to take a look at
parole in terms of conditions. I would also, just in
passing, say that I do not understand the logic about
a disorderly person receiving a 6 months prison term.
This runs right back to the first issue that I wanted to
stress. A disorderly person, 6 months in prison - why?
A propertv offender in prison - why? A white collar
criminal in prison - why? Who is it that we fear? I
suggest to you it's the people who are described in the
New York Times Magazine section the last two weeks -
the man with the gun, the man with the knife, the rapist,
the killer, the assault artist. Those are the people
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who should be in prison and not the majority who are
property offenders and disorderly conduct.

A3SSEMBLYMAN CODEY: I don't argue the big
difference between the two. I am in agreement there.
You know, you say don't put them in prison, what do you
do? If the man embezzles a couple hundred thousand dollars --

MR. GILMAN: The way the law works now, a man
can embezzle a couple hundred thousand dollars and do a
year and a half in prison and come out and move to
another state and spend the hundred thousand
dollars that he embezzled. I would like to see that
man not only pay back the hundred thousand dollars --

ASSEMBLYMAN CODEY: Well, how is he going to
pay back a hundred thousand dollars? You know, let's
be logical and reasonable.

MR. GILMAN: What I'm suggesting is that prison
is not a response that makes any social sense for white
collar crime. It doesn't stop it.

ASSEMBLYMAN CODEY: Okeh. Will you give me a
solution then?

MR. GILMAN: A solution,I cannot give you. No
one can give you a solution. I can give you some suggestions.
My suggestion would be that you punish the person in
terms of who he is and what he is in the community. For
example, if a construction worker steals a piece of
equipment off a job, if you put him in prison he loses
his job, his family goes on welfare, he loses his
pension, he loses his Blue Cross and Blue Shield, who
gains from that? Maybe better yet that his pay is
docked 10% or 15% per week and he's required to continue
to work to support his family because he may be, one,

a good provider, may be a good father, he may be a good
husband, but he also may be a thief. And by fining
him and by making him pay restitution for the wrong that

he did, it may be more advantageous for us all than to
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lock him up and we have to pay these tremendous prison
costs.

ASSEMBLYMAN CODEY: That's fine and good but
you know and I know that the kind of individual you're
talking about would not see the inside of a prison, in
most cases.

MR. GILMAN: Well, I question that.

ASSEMBLYMAN CODEY: Well, I would question your
question.

MR. GILMAN: I think that they find the inside
of a prison far too often. All you have to do is speak
to the Warden of Trenton State Prison. Let him talk
to you about how many people are in prison who should
not be there, and they're talking not about 20 or 30%,
they're talking about 65 and 70%. Bring them down here
and you speak to them and let them tell you who should
be in and who shouldn't. You will see that they'll be
talking about the very thing that we're talking about,
dangerous, violent offenders. Kids who steal cars.

What are they doing in prison? Con artists, you put
them in prison, they come out and they write bad paper
again. Prison doesn't stop it but it costs us $20,000
a year to nouse them.

I am suggesting that we have to find alternative
sanctions other than imprisonment to deal with most of
the people who are now in prison and use prisons as a
limited sanction for violent and dangerous offenders.

ASSEMBLYMAN CODEY: Where do you put the
embezzler?

MR. GILMAN: You put the embezzler - let me tell
you what they did in New York with a murderer. A doctor
who was a murderer who was charged with manslaughter got
a sentence of spending every weekend for two years in
the prison fixing inmates teeth. He was a dentist. Well,
he went to Rikers Island and he found out that the dental
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equipment was so terrible that he said that he would bring
a civil suit against the State if they didn't get him some
decent equipment to work with. I think that was a good
sentence.

ASSEMBLYMAN CODEY: But you didn't answer my
question.

MR. GILMAN: I suggest that the embezzler would
either through fines, restitution,restriction of his
liberty which can be less than imprisonment - maybe he'll
have to work for his victim so many hours per week, maybe
he'll have to pay out a certain public duty.

ASSEMBLYMAN CODEY: Or work for the State?

MR. GILMAN: Or work for the State. We can be
very imaginative when we wish to, when we want to avoid
imprisonment for high professional white collar criminals
but when it comes to a street person who gets himself
into a jam and is not violent, the first thought is‘prison.
Let us take the time that we have spent talking about
prisons today, talking about alternatives to prison and
you will see the kind of code that we could put together.
Our National Council on Crime and Delinquency will be
more than happy to spend as much time as this Committee
would like to spend working on that very issue.

ASSEMBLYMAN HAWKINS: We've got tonight and
tomorrow, sir, and I hope you are going to be around.

MR. GILMAN: Well, I didn't plan to but I
accept your invitation.

ASSEMBLYMAN HAWKINS: Thank you.

Also, I have a proposal I would like you to
study. It's my only copy but I would value your comments
on it later, if you have time. You can return my only
COpY.

There is a question for you, sir.

ASSEMBLYPERSON BERMAN: As I understand it, the

basic complaint you have about the provisions of the Code
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have to do with a lack of philosophy, and you indicate
that one of the main points of the philosophy that your
organization espouses has to do with separation of
dangerous and non-dangerous crimes. Are there any
other areas of that philosophy which you might want to
highlight at this point?

MR. GILMAN: Yes, I mentioned the issue of
parole.

ASSEMBLYPERSON BERMAN: Right.

MR. GILMAN: I think that's a confusion.

There is the question of disorderlies. There's the

problem of -- but those are the highlights of the bill

in terms of the sentencing and parole provisions. And

we really came here today prepared to talk about sentencing
and parole. We did not do a complete study of every
provision because we think that is the major thrust of

the bill in terms of what happens on that. It's extended
terms, it's ordinary terms and the parole provisions that
we were most concerned about.

ASSEMBLYMAN HAWKINS: We'll discuss it more
completely later. As I said, you are more than welcome to
stay and I hope you do.

Any further questions?

Thank you very much, sir.

MR. GILMAN: Thank you.

ASSEMBLYMAN HAWKINS: Next, we have a Mr. Steven
Gifis, Esquire.

First we will take a short recess.

(recess)
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ASSEMBLYMAN HAWKINS: We will proceed until one
o'clock or close thereto and then break until two o'clock.
Our next witness on the list is Steven H. Gifis,
Esg., Rutgers University School of Law. After his testimony,
we will hear Mr. Philip Showell; Mr. Martin Barrett, who,
I think, mignt have an opportunity to speak before we break:
and Mr. Richard Singer.
Mr. Gifis.

STEVEN H. GIFTIS: I appreciate the opportunity
to appear before the Committee to give my views on the
question of sentencing and parole.

I intend this morning to talk to you a little bit
about the Special Study Committee that I headed up of
the New Jersey Association on Correction, which has issued
a fairly lengthy and detailed report, arguing essentially for
an automatic paroling system.

ASSEMBLYMAN HAWKINS: Pardon me. Is Mr. Philip Showell
also going to be testifying?

MR. GIFIS: Mr. Showell will testify, but he will
speak specifically to some other issues that concern the
Association. So there won't be any overlap in our testimony.

ASSEMBLYMAN HAWKINS: All right.

MR. GIFIS: I am speaking both as Chairman of that
Committee and as a Professor of Law at Rutgers Law School
and interested and specializing in the area of criminal
corrections.

Before I get into some prepared remarks, I can't
help but engage in the debate that has been going on this
morning. I think, Assemblyman Codey, that you have asked
legitimate questions of the previous speakers as to what
do you do, for example, with an embezzler. I don't think
a fair answer is that you fine them or tax them because
as James Q. Wilson said in that article, that demeans

the criminal process when you treat criminal offenses as
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though they were civil wrongs.

If a bank president misapplies funds or embezzles,
he not only commits a wrong that is tortous against
those depositors, but he violates a public law that
condemns that criminal activity.

I would go further and say that nothing should be
in your Peral Code unless you are persuaded that it is
morally wrong. However you define that term, the criminal
law attempts to direct conforming behavior through the pro-
mise of a sanction for conduct that we deem wrongful.

I notice, for example, on the question of prostitution,
the Committee felt on the one hand it ought not to be

a crime, but on the other hand there would be a public
outcry if it wasn't proscribed in some manner. Before
you include it in the Penal Law, you should reach the
firm conclusion that it is morally wrong in your opinion
to engage in the proscribed conduct. If not - if a person
is just sick and not a criminal - then he ought not to
be processed in the criminal system. The addict, for
example, who is not a pusher or who is an incidental
pusher to a very small extent, and who is genuinely sick,
should not be rehabilitated at Trenton State Prison. He
should not be processed in the criminal process. He
should be diverted out in some appropriate program that
is, in fact, directed toward rehabilitation.

ASSEMBLYMAN CODEY: Mr. Gifis, may I interrupt you
for a second. Are you trying to say that we should
determine which crimes are sick crimes, in the sense
that the individual is sick mentally or physically?

MR. GIFIS: Well, yes, I would say something like
that. I distinguish in my analysis between what I call
calculated criminals, people who are the arch type, who
plot, as you put it this morning, to kill someone, and

people who are essentially treatable.
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ASSEMBLYMAN CODEY: But wouldn't most people agree
that someone who plots to kill someone is sick?

MR. GIFIS: But that person may not be treatable
under our system and he is definitely a danger. Sure, you
can argue that every person who commits crime is sick.

Then you can treat them to death, if you want, by rehabili-
tating them. But I don't think that that is a very helpful
way to analyze the criminal law. Instead of starting,

as so many of us do, with the crimes that are genuinely

of situational stress, or of economic or addiction character,
I prefer to start with the arch type of crime.

Think of any crime at all and you ask yourself;
how should you handle the sentencing and parole provisions
with respect to that crime. But think of a crime that is
a crime that in the theory of the criminal law people
could actually plan, consider the sanctions and react
to it, like maybe tax evasion, as a typical kind of crime
of this character. A tax evader looks at his income situation
and decides that he wants to build a swimming pool instead
of paying the State of New Jersey or the federal government
a just portion of his earnings. That person made a
calculated risk. If he gets caught, I don't think the
person shouvld be fined or taxed. The person should be
punished.

ASSEMELYMAN HAWKINS: How?

MR. GIFIS: So I would disagree with the previous
speakers, both John Cannel and Dave Gilman,to the extent
they suggested that punishment is not a legitimate purpose
of the criminal law.

ASSEMBLYMAN HAWKINS: How would they be punished, sir?

MR. GIFIS: The tax evader would be put in jail
for an appropriate period of time, not for 10 or 20 years.
The jailing provision together with the collateral

consequences of the crimefor him would be a powerful
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deterrent for others.

ASSEMBLYMAN CODEY: Let me say if we put all the
tax evaders in jail, there would be nobody walking the '
streets. §

MR. GIFIS: You might have to have a revolving situation |
where you have fewer people in jail for other crimes and
more people in jail for crimes that are of the calculating
character.

ASSEMBLYMAN HAWKINS: May I ask you: Why would you
throw the tax evader in jail?

MR. GIFIS: To punish the person for the violation
of a penal statute, duly enacted by the Legislature.

ASSEMBLYMAN HAWKINS: In other words, purely for
the purpose of punishment?

MR. GIFIS: If you read through the report - and
this is an introduction to my remarks, I guess ---

ASSEMBLYMAN HAWKINS: What report? |

MR. GIFIS: The Parole Report.

When trying to figure out what kind of paroling system
New Jersey should have, you can't do that in a vacuum:

you have tc consider what kind of a penal system we have,
what is the purpose for a prison term, because parole es-
sentially cuts short that prison term. In doing that, I
think it is to the Committee's credit that you have lumped
together sentencing and parole because too long we have
debated sentencing, penal provisions and parole provisions,
all by themselves. It seems to me that someone is sent

to prison fundamentally not to be rehabilitated, not to

be redirected, but they are sent there as punishment and
for community protection.

ASSEMBLYMAN HAWKINS: Who sends them there for punish-
ment?

MR. GIFIS: A judge. Any judge sending an offender

for armed robbery to Trenton State Prison doesn't say,
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"I am hoping that you can be ---

ASSEMELYMAN HAWKINS: Let me say something to you,
sir: What we are here today doing is making a determin-
ation why a person should be sent to prison. It is not
just as simple as A, B, C that he is sent there just foxr
punishment. I respectfully disagree that ---

MR. GIFIS: Let me elaborate on that because it is
an important theme in the report.

ASSEMBLYMAN HAWKINS: But you never answered my
question. Why should a tax evader be sent to jail for
punishment?

MR. GIFIS: Well, we send him to jail, as I said,
for punishment, but that encompasses a lot more. We hope
to deter others from committing the offense.

ASSEMBLYMAN HAWKINS: Do you have any evidence that
sending a tax evader to jail for punishment will deter
others?

MR. GIFIS: The problem with asking questions of that
kind is that we have not used imprisonment as a deterrent, in
fact. In New York City, for example, the tax evader has
about a one in ten chance of going to prison. In some
mid-western states, he has a nine to ---

ASSEMBLYMAN CODEY: A convicted tax evader?

MR. GIFIS: ~ That's right. A convicted tax evader.

ASSEMBLYMAN HAWKINS: Are you saying to me you have
no evidence to show that punishment will do anything else
but punish?

MR. GIFIS: I would say that is probably true.

ASSEMBLYMAN HAWKINS: Now that we have passed that
hurdle, what you are saying then with respect to the tax
evader is that we would put him in jail purely for punish-
ment and that is it?

MR. GIFIS: ©No. The whole penal law is based on
the theory of deterrence. That theory is not demonstrated
or proved.
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ASSEMBLYMAN HAWKINS: You said that there is no proof
that putting people in jail will deter.

MR. GIFIS: Neither is there proof that if we had
no law agairnst tax evasion --- Suppose we had no penalty
for tax evasion, but it was just a moral duty.

ASSEMBLYMAN HAWKINS: But, sir, you are throwing
out all other possibilities of punishment other than putting
him in jail.

MR. GIFIS: No, I am not.

ASSEMBLYMAN HAWKINS: You said, "Throw him in jail
as punishment."

MR. GIFIS: That would be my general reaction to
most tax evaders. There might be circumstances under which
a tax evader would not go to jail. I am not talking about
mandatory punishment.

ASSEMBLYMAN HAWKINS: Then you are not saying,

"Throw all tax evaders in jail that are convicted"?

MR. GIFIS: What I am saying is that if you send
a tax evader to jail, you do so for purposes of punishment,
purely and simply, and hopefully to deter and to add
credibility tc the criminal system.

ASSEMBLYMAN HAWKINS: Why should we throw them
in jail? That is what I am trying to find out.

MR. GIFIS: To give some sanction to the law's
proscripticn.

ASSEMBLYMAN HAWKINS: Is there a possibility of
another sanction?

MR. GIFIS: There might be, and you would want to
encourage the development of lesser sanctions. I think
that an 18-month prison term for a tax evader or an
embezzler would be a more potent sanction in the deter-
rents' catalog of attempted deterrents.

ASSEMBLYMAN HAWKINS: Let me ask you this: Upon
what facts do you base your opinion?

MR. GIFIS: You see the problem is that you ask:
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Does the present system deter? And I say we have no

real demonstration that it does. It doesn't answer the
question if we eliminate the potential of imnrisonment
for tax evaders. Suppose we announced today that it is
the legislative policy of New Jersey that non-dangerous
offenders will not go to prison ever, and there are

many business criminals who are non-dangerous. Certainly,
we have no experience with such a penal philosophy. Even
though we have no evidence that incarcerating the few

tax evaders that go to jail now has an impact, it seems
to me obvious that eliminating the penal sanction from non-
dangerous crimes would have a remarkably deleterious
impact on the broad range of crime; that is to say, that
the threat of incarceration is, in fact, one of the
elements of the status quo.

Too many people ask the question: Is there any
proof that deterrents work? The gquestion is also
legitimately asked: Is there any proof that it doesn't?

ASSEMBLYMAN HAWKINS: At that point, since we don't
know whether it works or whether it doesn't work, you are
still back to punishment for punishment's sake. Is that
correct?

MR. GIF'IS: Well, if we use prisons, they are pri-
marily used for the purpose of punishment.

ASSEMBLYMAN HAWKINS: Now, would you consider that
a civilized way of thinking? In other words, you think
possibly if someone pulls out someone else's eye, for
punishmerit, pure punishment, we can pull his eye out?

MR. GIFIS: No, I didn't say that you have an
eye-for-an-eye philosophy. But I do believe that if
penal law is bottomed on a moral condemnation of the act ---

ASSEMBLYMAN HAWKINS: Sir, I understand that.

But can you not condemn the act in other ways than throwing

someone in jail? That is what I am trying to find out.
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MR. GIFIS: You might be able to, yes.

ASSEMBLYMAN HAWKINS: --- and also condemn it
in a way in which you can also rehabilitate.

MR. GIFIS: If a person is treatable, then I would
encourage treatment. If the person is not treatable, then
punishment is all we can do.

ASSEMBLYMAN HAWKINS: Do you think a tax evader in
the general terms you have stated is treatable?

MR. GIFIS: I do not.

ASSEMBLYMAN HAWKINS: You think that all tax evaders,
generally speaking, are not treatable and should be thrown
in jail?

MR. GIFIS: As a class, they are generally not
treatable.

ASSEMBLYMAN HAWKINS: Where do you get facts to
bolster that?

MR. GIFIS: A tax evader, if you are talking about
substantial sums of money -- how are you going to rehabilitate
him? Are you going to teach him new jobs? No, he has
a good job. He made money and he didn't pay taxes. Are
you going to teach him moral duty?

ASSEMBLYMAN HAWKINS: Do you think that he will
repeat his crime?

MR. GIFIS: That depends. If you impose a 10 percent
tax and he has made a million dollars, I guess he will,
because it is a surtax. If on the other hand, there is
a sufficient level of condemnation, collateral consequences -

a lawyer, for example, who evades and loses his professional

license ---
ASSEMBLYMAN HAWKINS: That is very much punishment.
MR. GIFIS: (Continuing) -- that is very much
punishment.

ASSEMBLYMAN HAWKINS: But need he be thrown in jail?
MR. GIFIS: He may not have to be thrown in jail
then. My point - and perhaps we got off on the wrong
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track here - is not that you should punish every calculating
criminal necessarily, but that when you utilize prisons,
and we will continue to utilize them for large numbers of
offenders, then we should recognize square out that we do
so for the purpose of punishment and possibly deterrence:
we do so for the purpose of incapacitation. We don't send
a person to Trenton State Prison to become a good person.
I make this remark because it is central to an understanding
of the paroling process that we ask why we use prisons.
It wasn't so much that I am trying to say that we should
or should not use prisons. What I am saying is that, to
the extent we decide that sending a man to jail is the
classic criminal sanction - if X embezzles, the community
says, "If you are caught and convicted, you can go to jail" -
and this is the classic criminal sanction --- to the extent
that we decide to utilize it for any offenders, and we will
for a variety, including some non-dangerous offenders,
I don't think we should permit an offender, for example,
to earn his way out of that prison environment, because we
are not sending him there for the purpose of rehabilitation,
honestly.

James Q. Wilson in that article said that the
intellectuals have ---

ASSEMBLYMAN HAWKINS: Who do you mean?

MR. GIFIS: Society, all of us. If you take someone
who kills his wife ---

ASSEMBLYMAN HAWKINS: Suppose we decide to send him
to an institution for rehabilitation; is that allowable?

MR. GIFIS: I do not think it would be wise, not
a maximum-security institution, because I don't think that
is an effective use of public funds.

ASSEMBLYMAN HAWKINS: What about a minimum-security
institution?

MR. GIFIS: If you are talking about a place where a

man works in the community during the day, comes back and
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sleeps at night, it is a smaller place, there is counselling,
etc., you are not talking about a prison, not as we have
understood the term for the past 200 years.

What I am talking about is if you send a man to a
place where there are cages, small cells, regimentation,
where life is kind of unpleasant, where there are opportunities
for recreation, but mostly to pass time, that is a punish-
ment environment and nothing we do, short of dramatic over-
haul, is going to change that. That environment is necessary
and desirable for some offenders.

Take your contract killer. Your contract killer, if
he is not executed, should go off to a penal environment
for at least a time. I use the tax evader as another classic
example. There are embezzlers who have cheated or people,
for example, who have sold stock fraudulently and made
million and can't recover that money, but you can take
away what every person has in common, and that is liberty.

To my mind, there is nothing regressive, unhumanitarian,
evil or barbaric in the idea that a man pays with his liberty
for an offense against the community, because in a very real
sense we all have one precious commodity, liberty. We
all have different wealth. We all have different circum-
stances. But if you take away one man's day, you are
taking away something that he never can replace.

It seems to me as long as we don't have capital
punishment, the Penal Code depends upon a prison environ-
ment as an available sanction for the calculating criminal,
for the organized criminal, for the professional thief, and
for the heinous offender. A frank recognition of that
fact would guide us in deciding who should go to prison.

Take the violent rapist, who you think is maybe ill,
but who is nevertheless a violent rapist and who is a
danger to the community. You are not going to let him
out by earning a G.Ed. degree or by learning a new skill,

say, auto crafts. I would hate to live in a community in
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which violent criminals were let out because they demon-
strated to some parole board that they learned a new
skill. That is not what, I think, the Penal Code is all
about. That is not to say that a violent rapist who is
genuinely ill should not be treated,if we can, before he
gets into prison. But if I were a judge sitting in a
Superior Court room, sending a man off for 12 to 15 years
to Trenton, I would not have any pretext that my purpose
was that he would be rehabilitated.

I think you will see when you study the reasons
judges are giving for their sentences, which they must do
now - and you should just go and sit in a courtroom for
a morning at sentencing day --the judges are honestly
saying to people who go off to prison, "The purpose of
this sentence is punitive and deterrent." They don't say,
because none of them believe it, "The purpose of a Trenton
State sentence is rehabilitation.”

That 1s not to say the system should not be dedicated
to rehabilitation. It should for those who can be rehabilitated.
First offenders should be diverted from the criminal system
into PTI programs, Pre-Trial Intervention programs.

Addicts - I used that example - should be treated. We have
a moral and perhaps an ethical and legal duty to do that.

ASSEMBLYMAN HAWKINS: Wait a minute. If addicts break
the law, why shouldn't they be punished?

MR. GIFIS: Because, if they are treatable, then the
community doesn't have the same moral outrage.

ASSFMBLYMAN HAWKINS: Who makes the determination
that they are treatable?

MR. GIFIS: A sentencing judge, on the basis of
materials presented to him, would decide if he is treatable.

ASSEMBLYMAN HAWKINS: Speaking of the tax evader, may
the sentencing judge make that same determination?

MR. GIFIS: Yes, he may. When I gave the tax evader

example, it wasn't that it was a mandatory thing; it was
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a classic example. I will use contract killer. Take a
person who sells heroin to little kids. He is not addicted.
That person,if not executed, and I don't pass on that
question at this time, should go to prison and he should
not go to a prison where he earns his way out on some
contract system of parole. He should go to prison because
the community in depriving him cof liberty is saying
forcefully to other would-be heroin pushers to kids that
this is an act society condemns so severely that we take
away 15 years of your freedom, or whatever. That's all we
have. We can either shoot them, hang them or execute them
by whatever method we use, or we can imprison them.

ASSEMBLYMAN HAWKINS: What about something less and
in the middle, such as mayhem?

MR. GIFIS: I think mayhem is sufficiently serious ---

ASSEMBLYMAN HAWKINS: Why can't we Jjust cut off
their arm as punishment?

MR. GIFIS: I would not necessarily say that that
is inappropriate.

In a civilized community, we can't, of course, go
around cutting off people's hands.

ASSEMBLYMAN CODEY: You are way to the right of me.

MR. GIFIS: ©No. I say that not in terms that I
am advancing that. What I am saying is this: Suppose
we could take a person who is an armed robber and suppose
that he had been recidivating for 20 years and he has cost
the community X thousands of dollars. Suppose that through
some operation, he could be made to be not an armed robber
and be a totally ordinanary citizen. I am not saying
whether I would espouse that or not. But certainly the
least drastic alternative philosophy that will be espoused
this afternoon by Professor Singer might support the idea
of drugs, methadone, lobotomy. I would, for example, say

that a drug addict should be sentenced to a mandatory
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methadone program rather than be put in prison, if the
mandatory methadone program will work to curb his habit.
I am not against coercion in the treatment philosophy

if the method of coercion is one that is reasonably cal-
culated to serve the public good. For example, I might
tell an offender who has been in a bar fight and hurt some-
body and who hasn't been working that as a condition of
probation he must go out and get a job and keep it. I
don't think that that is beyond the pale of the Penal Law
to require there be some objective good that comes out

of the sentence.

What I am saying is that, if we put a guy in prison,
finally, we are doing so to punish him. And if I had a
million dollars to spend on rehabilitation, I would not
spend it by building a new wing on Trenton State Prison
to teach people how to read or write or whatever. I would
spend it in the community.

So, the proposal that is before you, in its most
simple form, says that every penal sentence to a State
Prison - and I am not talking about reformatory sentences
or young offenders or the lesser sanctions we have; I am
talking about the State Prison system because that is
what the report is directed to, the 6,000 people that get
seritenced to maximum-security institutions -- every prison
sentence would by operation of law have a specific,
punitive and correctional component. You would not attempt
to do them tcgether. So if a person got, for example, a
nine-year sentence, the report recommends - and you might
change the division - that one-third of that be punitive
and two-thirds of that be correctional. The correctional
portion is spent in the community under after-care parole
supervision. The punitive portion is spent in a humane
prison environment. The one-third/two-thirds division is
based historically on the eligibility system we now have.

The report recognizes there might be some offenders
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who doing that one-third period cause such havoc in the
prison that we need a control mechanism for them. We,
therefore, recommend that the Parole Board have the

power not to decide whom to release, but to decide whom

not to release. The Parole Board would hold hearings only
in those cases where inmates by their institutional adjust-
ment suggested an unfitness for release, and that means that
during the one-third period, the Parole Board could hold
hearings if. for example, an inmate had a certain number

of rules violations or whatever. And, don't forget, any
serious wrong-doing in prison can be punished by consecutive
sentences in the criminal court.

The Parcle Board would thus have the power to delay
the release of inmates for a second third of their sentence.
So the nine-year person I spoke of would spend three years
in prison and six years in the community unless,by his
prison adjustment, he demonstrated that he was worthy of
being kept for an additional third.

Under this proposal, as under the Model Penal Code,
all inmates would be released on parole after, in this case,
two-thirds of their sentence maximum. The reason for this
is that we feel very strongly that all inmates should
require, if they have been serious enough to be sent to
prison, a reintegration period under this community super-
vision.

Right now, parole works exactly upside down. A good
risk, a person who has no prior record to speak of and has
good institutional adjustment, with a nine-year sentence,
will be paroled at first eligibility and he gets a long
period of parole supervision. The bad risk, the guy who
messes up in prison frequently, has a bad record, etc., is
not a fit person for parole release. He spends the entire
time in prison and maxes out. Today, as I think the
report indicates, 20 percent of our inmates max out. Yes,
about 20 percent max out. That means they get no parole

supervision. They get $50, enough to buy a gun, and out
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they go. I regard this as upside down. It seems to me the
better a person is as a parole risk, the shorter his parole
supervision time should be:; and the worse he is as a

parole risk. the longer we should have parole time over him.

So, it seems to me that the Parole Board— and this
is the real problem: Inmates, for example, are asking
for a contract system of parole release. They are asking
for it because the reasons they get from the Parole Board
make them feel it is an arbitrary and capricious process
and they would rather have more manipulative control over
their release dates. So would we all. I mean, we, the
people involived in penal work, talk about First Amendment
rights of inmates, their right to religious freedom, and
God knows what. What an inmate really wants to know is:
How much time am I going to do? When am I going to get out?
He is interested in liberty as we all would be. Therefore,
they ask for a contract system because they feel it would
be more predictable.

I sugyest to you that if, in fact, we use prisons to
punish people principally and we use community resources to
rehabiliate them, as I feel we should, then to have a man
earn his way out of a prison is fundamentally at odds.

So we cannot embrace a contract system of release deter-
mination because I don't think that the rapist should have
a role in saying when he gets out. I think we have to say
for what period does the community require either his
incapacitation or his detention.

Thereiore, we have been asking the Parole Board
to perform a function which is really literally impossible.
We have been asking them to parole people when they are
ready to resume their rightful place in the community.

I don't feel any Parole Board, no matter how well staffed or
what kind of reports they utilize, which John Cannel spoke

of, can ever make that judgment realistically or honestly.
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All of the literature - and I have plenty of proof of this
and it is in the report - suggests that our present ability
to predict future human behavior is worse than bad. There
is the operation Backstrum, which is reported here, where
in New York they released a lot of mental patients because
they had to comply with certain due process requirements that
got adopted. They found that those released earlier than
they would have been released under the operational procedures
did much better, in fact, than those released later. I
agree with John Cannel that the longer you keep a man in
prison, the less likely he is not to recidivate.

The point is that our statute law says that a parole
board— this is why Nick Heil resigned really and I sympathize
with some of his view on this. He was asked to say when
a particular man was ready for release. There is such
tremendous pressure from overcrowding to empty out the
prison that pressure was brought to bear on him and his
office to release more people, even though in his judgment
he could not say and sleep at night that they were fit
for release.

ASSEMBLYMAN CODEY: Wasn't Mr. Heil's comment that
he was getting pressure from the Commissioner's office
and the Governor's office to release people who should not
have been released?

MR. GIFIS: That's right - "should not" in the sense
that they will resume their rightful places in the com-
munity. He would not necessarily say "should not" in terms
of "have they incurred enough punishment", for a limited
period of time.

John Cannel said that parole should ideally let
a man out when he is ready for release. By logical
extension, your Committee should adopt zero to life sen-
tences for all important crimes and a person should be

released oniy when the authorities find he is ready for
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release. I regard that myself as obnoxious. That is
what they do in California. I regard it as obnoxious
because it treats all offenders alike, regardless of
what harm they have caused to the community.
I don't think anyone on the Committee - maybe I am
wrong - would vote for a zip to life sentence for someone .
who is a purse-snatcher and who hasn't hurt anybody.
Zip to life is zero, indeterminant to life. Yet if John .
Cannel's view is accepted, that person is likely to
recidivate, likely to continue snatching purses or pass-
ing bad checks, whatever.
So, it isn't just that parole would operate with
reference to a prediction as to law-abiding behavior:
so should prison release.
Now, we do have civil commitment proceedings by
which dangerous people can be put away. We don't use
them, but we have them. It would seem to me that if your
goal is to confine the dangerous, they should be confined *
by civil process if they are dangerous to themselves or
others, and we have a system for that. TIf, on the other .
hand, your goal is to punish and deter and rehabilitate
and the other functions of a penal system, then you can't
speak solely to whether they are fit for release without
reference to what harm they have caused, because that
is what the penal law is about, measuring the harm against
the sanction. You have done that in your classification
system. You have graded them in that fashion.
Therefore, it seems to me that we can’t trigger a
parole-release decision based upon a potential for a
good, law-abiding life. What we have to ask instead is :
a more simple guestion: How much time is warranted for
what harms? And that is a legislative matter. .
In addition to predicting future behavior, Nick
Heil told me that his greatest pleasure was in taking

a sentence that was unwarranted and through the paroling
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process making it more equitable. I submit to you that
if vyou permit parole to be utilized as a sentence cor-
rection mechanism, you will never find the reforms that
are necessary in the sentencing structure. If a sentence
of ten years is unwarranted, the courts should solve that
problem and the courts should adjust their sentence.
No parole board through the guise of deferred sentencing
should amend an unfair sentence. I think that is a per-
version of the paroling process and that it takes away.

I had a case where a fellow was a first offender.
He was drunk and he hurt someone. He got a five- to
seven-year sentence. I argued in the Appellate Court
in New Jersey - and we have appellate review - that for
a first offender, no previous record --I think he was 28
years old or 31 - no, he was 31, just too old to go to
a reformatory --- for a first offender where there was
a drunkenness situation with no prior record, not even
public intoxication, that a sentence in the lower range,
not necessarily probation, but a lower range, zero to
seven, was warranted as a matter of law, and that no
first offender who commits a crime under those circum-
stances should get a five- to seven-year period in terms
of sentencing guidelines. The court asked, "How long has
he been in?" By the time it came up, it was about
two and one-third years. They asked, "Where is he?" I
said, "Leesburg." "Well, Professor Gifis, if he is such
a good risk for parole, he will be released on first
eligibility. Won't that solve the problem?" 1In fact,
he was released on first eligibility. But I say that
an offender like that should not have received a five
to seven with the hope that the parole board would
straighten out the sentence, and that an offender who has
no prior record and who has mitigating circumstances
should get a lower than maximum sentence in the sanction

ranks. I believe that to allow parole to serve that
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function does disservice to both parole and to the
sentencing structure.

The repcrts spells out in some detail the program.
The program needn't result in shorter confinements. It
is more predictable and rational, but it needn't result
in emptying the jails. You are not saying, for example,
gee, if you release people after a third, they are going
to wind up only doing three years of a nine-year sentence.
The average median time already served in prison is 26
months. You have to deal with the reality. Assembly-
man Codey has spoken about true time. I agree with that
and I think giving out 15-year sentences and letting
people go after 2 is ridiculous. I don't know what his
position or: that is, but I would argue that the solution
then lies in true time, as he puts it, but also in
shortening the 15-year max. The community ought to know
that what happens to an armed robber is that he gets
five years in fact. And if they think that is too short
or too long, they should talk about it. But they ought
to know and have a legitimate role to play in the decision-
making process. All these work credits, good-time credits,
whatever --- I have talked to judges at judicial seminars
and I have asked them what they thought about a guy that
got a 12 to 15. They say, "Well, he would be eligible
after one third of 15; that would be 5 years, right?"
I say, no. The good time in work credits take away fully
40 percent of his sentence. So a 12 to 15 is automatically
converted into a sentence of 7 to 9. Then, of course, it
gets further converted by the fact that after one-third
of the 9, which is 3 years, a person is eligible for
release. Then he earns maybe work credits and special
credits for giving blood or whatever. So the sentence
gets whittled down. And it can be said, honestly, -
and this is not true only for New Jersey, but the whole

country - that the American prison sentences are the
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longest in the civilized world, but they are talking
about imposed sentences, not actual time. The actual
time is roughly median all over the country, about
24, 26 months, some have 30 months, some have 12 months.
I think that is long enough to accomplish the legitimate
purposes of a prison experience for most offenders.
Let me say beyond the parole remarks, which are
more fully elaborated in the report, I wanted to express
a word or two about extended terms, my own views. It
is easy to criticize extended terms on the ground that
the fourth-time,bad-check passer winds up with a life
sentence. I wouldn't give a fourth-time, bad-check passer
a life sentence and I hope that none of you would, because
I don't think that the harm he poses to the community is
serious enough to justify an extended term.
I believe, however, in extended terms. I believe
in extended terms because I think that the development
of sanction ranges historically has been geared by the
Legislature to the worst case. Take armed robbery. How
much time do you think a man should spend if he is
punished for armed robbery? You wouldn't say 15 years
for a robbery. Would you say 25 for armed robbery?
That is the sanction range, zero to 25 - 15 years for
the robbery feature, 10 years for the armed feature.
You might say 5 to 7. Ygu might say 7 to 9. You might
say 3 to 7 or whatever. But you wouldn't say 25 years.
We provide that 25-year range to reach the worst case
of the persistent felony offender, the heinous guy, the
guy who causes injury during the armed robbery, etc.
And we leave to the wisdom of the sentencing judges
the proper allocation of punishment within that broad
range. |
I think that everyone who studies sentencing |
procedure believes that the sanction ranges are too

broad and discretion is too unchecked. I think, frankly,
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it is a cop-out for the Legislature not to decide, based
primarily on the crime, what maximum punishment is
warranted for the typical offense. And, if vou don't

think 25 years is warranted for armed robbery, you
shouldn't provide it by law for the average case,and

then provide for the special case by an extended sentenc-
ing provision which provides for professional criminals,
heinous criminals, the criminal who kills for profit,

the persistent felony offender. I agree with the former
speakers that the drafting of such a provision is difficult,
that you must be careful not to trample on civil liberties
in so doing. But I disagree that it is not possible to

do it. I think, for example, you can say that a person
who commits a third felony offense within a five-year
period warrants extended sentencing. I think you can

say that a person who has multiple victims in a homicide
deserves extended sentencing. I think you can say that
the person who kills for profit merits extended sentencing.

ASSEMBLYMAN HAWKINS: Wouldn't the multiple victims
each be treated as a separate homicide?

MR. GIFIS: No, but the point is that people who
kill six or eight people on the top of a gun tower or
whatever cause such an outrage in the public mind that
I think to put them away for a limited period like five
years does a disservice to the ---

ASSEMBLYMAN HAWKINS: Under our present system,
wouldn't each be entitled to a life sentence?

MR. GIFIS: Yes.

ASSEMBLYMAN HAWKINS: Would it make much difference
if they got six life sentences?

MR. GIFIS: I think it would for this reason: I
think that extended sentencing makes the judge focus on
the question of long-term confinement. The six life

sentences are not a good example of this. But take a
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fellow who has four armed robberies. He might get

5 to 7 for each, consecutive. Then he gets 20 to 28.

I would rather that the decision be made in a single
proceeding that 20 to 28 is the proper amount of punish-
ment or incapacitation or whatever. I would also hope
that it would be armed with a variety of due process safe-
guards: a special sentencing hearing, limited evidentiary
materials, appeal, maybe even a jury. Professor Singer
will recommend a jury in that matter, that a jury should
decide whether a person is a persistent felony offender
and warrants long-term confinement. I don't know if

I agree with that or not, but it is an idea.

My point is that for too long we have taken crime,
imagined the worst case, created a sanction range and then
hoped the judges would honestly and conscientiously not
utilize it for inappropriate cases. We have 400 some
judges in the State who all have individualized philosophies
about what crimes turn them on. I have been before a
judge and I have been told, "He's hard on pushers - he's
hard on this - he's hard on that. He's hard on organized
criminals or whatever." And the sentence turns not so
much on what you did or who you are, but on by whom you
are sentenced. It seems to me that by restricting the
sanction ranges as the Code recommends and by creating
a set of extended sentencing provisions geared in to the
particularly dangerous offenders, we would do much better.

By way of conclusion, let me just emphasize the report that
I wanted to speak to that calls for automatic parole
release is a fallback, some of said, to the "just desert"
theory: if you commit a crime, you get punished and do
your time. It is also a fallback, some say, to determinate
sentencing. In some respects,it is. I will quote you
a sentence from the report by way of conclusion here:

"In our view the underlying premise for any rational
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release system must rest on the recognition that prisons
are resorted to primarily as punishment by confinement
as a means of incapacitating the offender and, hopefully,
as a deterrent to others." Now, I am not saying that we
ought to increase our utilization of prisons, and perhaps
I was misunderstood in the beginning. What I am saying
is that to the extent you utilize prisons at all, you
do so for punitive purposes essentially. And if we
could divorce the correctional aspects from the punitive
aspect, we would have a much more rational system.
So I vurge you not to adopt a system where inmates
are eligible immediately for release because it does a
disservice to the crime for which they have been convicted,
neither a system whereby they earn their release, but
rather a system where a person does a certain amount of
time in prison as a punishment and does a certain amount
of time in the community for the rehabilitation it offers.
ASSEMBLYMAN HAWKINS: Thank you very much, sir.

(Report of the Special Study Committee on
Parole Reform of the New Jersey Association
on Correction, submitted by Professor Gifis,
is on file with the Committee.)

ASSEMBLYMAN CODEY: Mr. Gifis, what is your position
at Rutgers' Law School?

MR. GIFIS: I am a Professor of Law at Rutgers' Law
.School and have been teaching there for the last six years,
specializing in the area of criminal corrections.

ASSEMBLYMAN HAWKINS: Mr. Philip Showell, an
associate of Mr. Gifis, New Jersey Association on Cor-

rection.

PHILTITP SHOWETLL: Although you have
copies of the statement, I do want to run through it
briefly.

Mr. Chairman and members of the Committee, I guess

I feel obliged to lay a bit of historical perspective,
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and that is always somewhat painful. The version that

you have before you of a new Penal Code for New Jersey
actually began more than 20 years ago in the American Law
Institute in the development of their Model Penal Code,

and specifically the sentencing and parole provisicns, I
think, were in draft form, exactly the point we are getting
to here, in the fall of 1955. The New Jersey Criminal

Law Revision Commission completed its work in October

of 1971 and here we are in 1975.

There is one common thread that has gone through
the major effort that has been undertaken to date in
developing a Model Penal Code for this State and it is that
in each instance, both with the ALI and with the New Jersey
Criminal Law Commission, commission members and staffs
spent a very substantial majority of their time in the
substantive criminal law. As their self-imposed dead-
lines for completion of work arrived, they kind of rushed
through the sentencing and parole provisions. I am
somewhat distressed that we seem to be in the same posture
here today. Of course, there is a time when everything
undertaken is or should be completed, and certainly we
do not depart from the commitment of the Chairman and the Gov-
ernor to see a new Penal Code enacted, if at all possible, this
year.

On the other hand, I think the nature of this
morning's debate and a multiplicity of somewhat late-
arriving proposals that are coming before you recently or
to be made today really moves me to argue for some delay.
By that, I don't mean to raise the spectre of something
that will go on for two or three months. And I have talked
to John Tumulty and I understand the difficulties.

ASSEMBLYMAN HAWKINS: How much time delay are you
suggesting?

MR. SHOWELL: You want to pin me to a specific time.

ASSEMBLYMAN HAWKINS: Why would we need the delay?
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MR. SHOWELL: I think from what I know-- and I
have not read the consensus draft from the Governor's
Office that embodies the thought of the Public Defender
and Institutions and Agencies inputs. I am aware of
our own proposal; I am aware of that proposal. I am
aware of the proposal embodying the American Correctional
Association's mutual agreement plan. There are a couple
of proposed draft bills from inmate groups which the
Committee may have already considered. And there are
issues in addition with regard to sentencing that have
been raised by both the speaker for the NCCD and I know
that you will be asked to consider seriously, and hope
you do, some proposals you will hear this afternoon
from Richard Singer of the Prison Law Clinic at Rutgers.

When I consider those proposals which are new to
the Committee or have been recently brought to jts
attention, some clear distinctions are there. I think
some valuable research effort has gone into each of
these proposals. I think they fully deserve and require
careful coﬁsideration of the Committee. I am aware that
you have put in some long hours and I know that you are
prepared to begin doing that again today.

I guess what I would suggest is a couple of
weeks, no more than that.

ASSEMBLYMAN HAWKINS: Why do we need a couple of
weeks?

MR. SHOWELIL: I think that the matters that are
addressed in these various proposals that I have identified
are significantly enough different and embody critical
questions of philosophy and thrust of the whole Code,
both substantive and procedural, that I just really think
that they deserve something more nearly approaching
equal time.

ASSEMBLYMAN HAWKINS: You don't think that we
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Could handle it in the next 48 hours?

MR. SHOWELL: I think that you could; I am afraid
that you would.

ASSEMBLYMAN HAWKINS: Don't let me interrupt you.
I'm sorry.

MR. SHOWELL: All right. So much for that. I
think I would note too as I did in the letter, and it
has been brought to yourattention - George Bohlinger,
the Reviser of Statutes drew the Committee's attention
to a couple of studies that are underway. I do not
know, and haven't been able to check, as to the real avail-
ability to you in written form particularly of the
evaluation of sentencing practice under Model Code enact-
ments in New York and California that are quite similar
to those that are before you from the New Jersey Commis-
sion. But I think there again this is valuable data.
People keep making studies and at some point I know you
have to say, "Hey, that's it. We have to get on."

If, indeed, the schedule that you propose in the
next 48 hours seems to be one that you have to live with --
and I did consult with the Governor's Office about the
intensity of pressure they might have you under. I was
told on Friday that really there would be no dissatis-
faction in that office.

ASSEMBLYMAN HAWKINS: May I suggest something?

MR. SHOWELL: Yes.

ASSEMBLYMAN HAWKINS: I appreciate that. But it is
not only the Governor's Office that wants this --

MR. SHOWELL: It is you.

ASSEMBLYMAN HAWKINS: (Continuing) -- but it is
the sponsor of the bill that wants it as soon as possible.

MR. SHOWELL: I understand.

ASSEMBLYMAN HAWKINS: I am well aware politically
what happens when we delay. And, politically, I don't

wish this State to have a delayed Penal Code.

81



MR. SHOWELL: I agree with that.

Okay. In the event then that some further delay
in deliberation is impossible, we would like, at least at
this point, to second the recommendation made by Dave
Gilman of NCCD that the Code include a provision to
mandate creation of a standing Penal Law Revision Com-
mission so that we have some continuing monitoring of
implementation and we can respond in the State of New
Jersey to any difficulties that despite our best efforts
may arise through implementation, and also to deal with
some questions that I think we can see will either recur
or have been specifically set aside. Here I am talking
specifically about the exception that the Code takes to
the Controlled Dangerous Substance Act, which again
may come to us in a different form once the work of the
Menza Commission is fully reported and presented.

You have heard some of the comments that Professor
Gifis made about our Parole Report. I really don't want
to go into that. However, I did want to note some points
of emphasis that do go to the sentencing side of things,
which is dealt with relatively superficially in that
report on parole release. We do endorse the proposed
Code and other proposals that argue for reduction of
sentences generally across the board. And we don't think
that the draft of the Commission really goes far enough
in this regard. And you have had some other schedules
brought to your attention today and earlier. We would
favor as an alternative any of those.

The reason for that is really very simple. I think
maybe the same study was referred to earlier. In all
our research in my office and in connection with the
Parole Report, we just haven't been able to find a competent
research study that argues with the conclusion that was
drawn in 1968 by the California Assembly Committee on
Criminal Procedure. Very simply stated, it was that the
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longer the sentence, the more likely the offender is
to recidivete regardless of the treatment program you
may put him through during the course of his incarcer-
ation. There just isn't anything there to suggest to
the contrary.

Again, with regard to sentencing, I think we are
concerned to see that the Code do whatever it reasonably
can to provide effective sentencing guidelines to the
trial court and, beyond that, to provide for effective
diversion,where appropriate,and review of sentences
imposed even with the guidelines.

Number one, we would like to see the Code specifically
require the judges state not only their reasons for the
sentences imposed, but also their reasons for not having
chosen what you will later have identified to you as the
less drastic alternative. That concept is embodied
'in the proposal of Rutgers' Prison Law Clinic, which will
be brought to your attention later.

We would also like to see the Code mandate creation of
an administrative sentencing review mechanism, which is
now to my knowledge under study and development by the
Administrative Office of the Courts. Nonetheless, we
would like to see that mandated in the Code.

We would also like to see mandated statewide imple-
mentation of pretrial intervention programs. That also
is now being undertaken under the auspices of AOC, but
again we would also like to see that specifically man-
dated in the Code.

The Attorney General's Office in an earlier
submission to the Committee recommended that this mandate
for pretrial intervention services really be substituted
for the specified presumption against imprisonment
embodied in the New Jersey Commission draft. We don't
agree at all there. We think, however, it should be

mandated in reenforcement of that concept, but certainly
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not as a substitute for it.

We would also like to draw the Committee's attention
to the possibility of mandating for crimes against
property by non-dangerous offenders restitution, not to
a fund, not to a compensation board, but directly to
the victim of the crime. Beyond that, we would like to
see the Code mandate development by AOC of an acturial
schedule of payments - restitution, if you will - to
victims of crimes of violence as well, those compensations
to be paid during the period of parole supervision or,
if appropriate, under work release circumstances, and
such compensation be fully satisfied by the completion
of the term.

Here again, I think we really just strongly feel
that while the Code goes a great distance, the proposed
Code, even if nothing further were done to it, it certainly
constitutes arn improvement over our present collection
of criminal laws. The victim of crime has indeed been
left out of the balance of justice and we feel that while
restitution has been kicked around for a long, long while
by scholars and others, precious little has been done to
make it an effective, daily-living part of the criminal
justice system for the victims of crime.

ASSEMBLYMAN CODEY: Mr. Showell, let me interrupt
you just for a second. I would like to know your views
on what I have spoken about earlier this morning on
true sentencing.

MR. SHOWELL: We agree with that. It may not
be as clear as we would have hoped in our parole proposal,
but indeed I think our parcle proposal is predicated on
an assumption of true time. When we are talking about
adivision between what we call descriptively at least
and, hopefully, functionally,a punitive and community

adjustment portion of the sentence - the present draft of
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this Code, as I understand it, provides for the judge
to set a specific parole term - it is less clear, al-
though you have set specific ranges for the various
categories, 1, 2, 3, and 4 . We were hopeful that
that will get pinned down.

Yes, we approve of definite, true-time terms,
with one exception - and I think here as John Cannel
mentioned earlier we may have some obligation collectively,
legislators and all people in the system interested in
helping making it work, to educate the public. Here
is one difference. We think that it should be a true
sentence that the community would understand, but would also
allow for purposes of making a prison a manageable place,
and that is a problem, that we would still provide for
some definition of good time and work time credits, so
that they could be presumptively computed by the sentenc-
ing judge in arriving at his definite term. I think if
you talk to prison administrators and staff and consider
some of their problems for a minute, to have nothing to
offer anyone in a confinement situation by way of
recompense for good behavior or, at least, not disruptive
behavior that goes to good order, is really pretty untenable.
They do need some '"carrot and stick" equipment.

So we feel, yes, we would like to have it be a true
term. We think there is a great deal of confusion in
the courts now. Some judges definitely understand that
and put that through their computer when they give a
sentence. They know, but do not advertise, what the
actual time served will be. It is a problem, I think,
however we go about it. If we were to just cut it flat
and say, okay, armed robbery is 4 years no matter what,
and you put the guy in the joint ---

ASSEMBLYMAN CODEY: A four-year minimum?

MR. SHOWELL: Yes, or just sentence ---

ASSEMBLYMAN CODEY: You still have the effect that
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with good time he doesn't serve the eight, but he
serves the four.

MR. SHOWELL: Yes. But I would rather see it work
the other way where the actual good time and work time
credits were computed at the point of sentencing and
that would be taken into account and the sentence established
on that basis. Because if those good credits aren't
earned, then that is going to be in itself a range, an
added ranges to the sentence.

The difficulty - and I believe John Cannel identi-
fied it correctly - is giving the community accurate
information. And, at the same time, ves, we think the
sentences should be shorter, they should be definite,
and the community should know and the inmate should know.
None of those things are presently true.

Alsoc there are a couple of important standards
that I don't know that are specified in the way that I
would like to see them, at least --

ASSEMBLYMAN HAWKINS: About how much more time
do you need to end your statement?

MR. SHOWELL: I am just about done.

I would like to draw your attention to Standard 5.9
of the National Advisory Commission on Criminal Justice
Standards and Goals Report on Corrections, and that is
the one that provides specifically for continuing juris-
diction of sentencing courts over sentenced offenders
to insure that the written purpose for which they imposed
the sentence and wrote it down is actually taking place
or, at least, that the period of incarceration is consistent
with that purpose. It also allows that same sentencing
court to modify the sentence for any sentenced offender
during any period of incarceration imposed.

In closing, again while the philosophy may not
be clearly present in the Code, maybe we were wishful
thinkers in looking to the Code and seeing in it the
prospect, at least, of definite, but shorter terms, and

only for those who require it.
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We think the adoption of these recommendations,
kind of sharpening the focus and setting the guidelines,
if added to —consideration of the dangerous/non-dangerous
categories suggested by NCCD and some of the extended
sentencing criteria that will be discussed with you
later, would go a long way to really give the whole Code,
both substantive and procedural, some real force and
meaning.

ASSEMBLYMAN CODEY: Mr. Showell, what is your feel-
ing about the death penalty?

MR. SHOWELL: My Association hasn't taken a
position on this in this context because, I guess, quite
frankly, we had hoped it wouldn't come up.

ASSEMBLYMAN CODEY: You sound like a politician.

MR. SHOWELL: Well, in the best sense of the word,
I hope.

I think it is a sanction that is very troublesome
and I am not prepared to cite the huge variety of argu-
ments that have been made both for and against it. I
understand your specific proposal would go pretty specifically
to instances where policemen or law enforcement officers
in line of duty were killed. I think I can feel - and I
mean "feel" - where that is coming from. At the same
time, I have a great deal of difficulty in looking at a
society that has decided to impose the maximum, irreversible
sanction for a crime against a police officer when at the
same moment somewhere in this State, it is equally
conceivable that a burglar fleeing an armed robbery of
a liquor store or some other facility may take a wild
shot at a cop pursuing him and kill an innocent child,
and yet not be subject to that same penalty. By making
that distinction, I am not arguing that, therefore, the
leap of logic should take you to encompass all homicides.

I guess I have to state this personally and say I
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have a great deal of sympathy, particularly these days,
for law enforcement officers who do confront increased
hazards in combatting real violent street crime. By
the same tokzn, I stop short of using even that excuse --
not excuse - I don't mean to use that word -- that
reason to launch into what I think is very troublesome
social policy. Having made a separate categorical
distinction for that particular kind of homicide now, I
think legislative history suggests that you move to add
categories (b), (c), (4d), (e) and (f) fairly rapidly
thereafter. And I am not sure that you would really
want to do that. I am not sure that we collectively as
a society should do it.

ASSEMBLYMAN HAWKINS: Any other questions?
Hearing none, thank you very much. We will now adjourn
until two o'clock.

(Recess for Lunch)
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(4)

AFTERNOON SESSION

ASSEMBLYMAN HAWKINS: Our first witness this
afternoon will be Martin Barrett of the Policemen's

Benevolent Association.

MARTIN BARRETT: Our primary concern is
for the people of this State. ‘We believe that the
Legislature has an obligation to return capital punish-
ment to the State of New Jersey. We believe that,
since it has been withdrawn, crime has flourished.
People have laughed at policemen and at the laws
we have. We have no deterrents at all. This new code
will actually eliminate punishment to a great degree, and
it will make the policeman's job harder. You will
definitely be placing the lives of the citizens of the
State in severe jeopardy, which we believe at this time
cannot be afforded. We realize that there has been
conflicting testimony on capital punishment. There has
been some feeling that it hurts minority groups, but
in the past, we feel that the State of New Jersey has
not utilized capital punishment in any way at all to
injure minorities.

If we take a look at the 74 executions in the
State in the 40-year period between 1930 and 1970, we
find that 47 of these parties were White, 25 were Negro,
one was an American Indian, and one was a Filipino.
Certainly, these statistics reveal that minority groups
were not made the primary sufferers of this punishment.
The age factor was 33.1 years, which shows that our
courts were legitimate enough not to serve this on the
younger element in our society.

I don't have too much to say other than what
I have said about the capital punishment issue. I really
wish the Legislature would consider this. I won't
suggest to what degree it should be taken - whether it



should include just shooting a police officer or
killing eight people at one time - but I believe it
definitely has to be inserted into our penal code.
Otherwise, it will not be effective.

ASSEMBLYMAN HAWKINS: Sir, do you consider
the death penalty as being the maximum, or most
heinous, thing the State could do to a person if he
commits a murder?

MR. BARRETT: I believe that would be the
worst in a person's mind, the worst he would fear.

ASSEMBLYMAN HAWKINS: Let me put it to you
this way: Do you think that the death penalty would
prevent that person from doing that crime again?

MR. BARRETT: Certainly, if he's been
executed, he cannot do it again.

ASSEMBLYMAN HAWKINS: Would it be possible
to cut off his arms and accomplish the same purpose?

MR. BARRETT: We're not looking for punish-
ment in the sense of perhaps burning a person to death.
It's not pain we seek; it's to eliminate this person
from going out on the street again.

ASSEMBLYMAN HAWKINS: How about cutting off
his legs and his arms?

MR. BARRETT: That would not be serving the
purpose.

ASSEMBLYMAN HAWKINS: Wait a second. If he
cannot commit the crime again, would the purpose not
be served if he had no arms or legs but still had
his life?

MR. BARRETT: Hypothetically, yes. It is not
my belief that that is the way to do it.

ASSEMBLYMAN HAWKINS: Why not?

MR. BARRETT: What is served by having a
man without arms and legs existing in society for no

purpose at all?



ASSEMBLYMAN HAWKINS: What would be the purpose
of taking his life?

MR. BARRETT: He wouldn't be around anymore.
You must show deterrents. We are talking now about
habitual criminals. I'm not talking about a first
offender. Seventy-seven per cent of the crimes
in this State are committed by repeaters. These people
are being treated as first offenders in our system, and
they cannot be allowed to continually go out on the
street to commit the same crimes over and over again.

ASSEMBLYMAN HAWKINS: This is only my personal
belief. I have difficulty in my mind justifying what
right we ag humans have to take another human's life.
I cannot say that, because we are the State, we are
justified. We say to those individuals who are not the
State, "If you do such an act, you are a bad boy, and
we will punish you, but, if we do the act, we are just
meting out punishment." I cannot, in my mind, see how
that is justified. Therefore, I am trying to find
something less than taking a life. I am trying to find
out from peopie who think that taking a life is alright
what would be acceptable to them less than taking that
life.

MR. BARRETT: I certainly cannot condone
cutting off arms and legs.

ASSEMBLYMAN HAWKINS: But you would condone
taking a life?

MR. BARRETT: Definitely, if it's going to
help the people of the State.

ASSEMBLYMAN HAWKINS: In other words, do
you think cutting off arms and legs is worse than taking
a life?

MR. BARRETT: I believe so.

ASSEMBLYMAN HAWKINS: You think so?



MR. BARRETT: Some people would rather be
dead than---

ASSEMBLYMAN HAWKINS: So, you think that we
have a right to take a life but not to take off arms
and legs?

MR. BARRETT: You would be forcing a person
to suffer for the rest of his life, and that's punish-
ment. We are not looking for punishment; we are
looking to stop these people from committing crimes.

ASSEMBLYMAN HAWKINS: Let me ask you something,
sir: If it could be shown to you that a person who
commits murder would never do it again, would you
necessarily feel that his life has to be sacrificed?

MR. BARRETT: Definitely not, if it could be
proved, but our system has proved in the past that
murderers are continually going out and doing it again.

ASSEMBLYMAN HAWKINS: Where did you get those
facts?

MR. BARRETT: I have facts. I submitted a---

ASSEMBLYMAN HAWKINS: May I suggest, to the
contrary, that the facts and evidence that most people
familiar with penology know show that the person
who does not commit the crime again is the murderer,
mainly because the source of the person's irritation
is no longer around.

MR. BARRETT: In regard to that, there was
a person at the Governor's mansion, in the work detail---

ASSEMBLYMAN HAWKINS: Are you going to give
me an isolated instance?

MR. BARRETT: You asked if I had any knowledge
of a murderer committing the the crime again, and I was
going to bring this to your attention.

ASSEMBLYMAN HAWKINS: I didn't want one

particular instance.



ASSEMBLYMAN CODEY: We heard about isolated
instances this morning. There is no reason why we
should not hear this one.

ASSEMBLYMAN HAWKINS: Alright.

MR. BARRETT: A convict out on his first
weekend pass from the Jones State Prison Farm was
arrested for the hatchet murder of a 66 year old man.
This convict had been originally sentenced to a five to
seven year term for a 1969 manslaughter. This same
prisoner had been part of the Governor's Morven mansion
work detail. At the time he worked at the Governor's
mansion, he wrote a Trenton newspaper defending programs
of work release for prisoners. He stated, "If the
Governor isn't worried about having a murderer working
in his household and around his family, do you feel
there is much for the public to be concerned about?"

He went on to say, "The chances of most murderers repeating
the offense are quite low."

ASSEMBLYMAN HAWKINS: Who said that?

MR. BARRETT: This murderer.

ASSEMBLYMAN HAWKINS: The murderer said that?

MR. BARRETT: The murderer said that, and he
proved his own statistics to be wrong on his first
weekend pass. This is my own opinion - and I'm not a
lawyer so I really cannot get into it - but I see that
it is going to place a reliance on parole. Our parole
system in this State is less than suitable, in my
opinion. Every time we're on the street, we see those
who come out. It's not that everyone in the State is
a criminal. It's the same ones. One day they'll pass
you and wave at you, and the next day you'll read that they've
broken into a building or something. It's the same
people.

Of course, I believe first offenders should

be treated, not with kid gloves, but, much more gently



than the repeaters. We are not getting at the repeaters.
The police are arresting more people today than they
ever did before. They are placing a greater burden on
the courts. When it is finally realized that it is
going to be less punishment than we have now---

ASSEMBLYMAN HAWKINS: Sir, do you believe
then that taking a person's life is more to punish him
or to act as a deterrent to others?

MR. BARRETT: It is for the public's safety,
not a punishment.

ASSEMBLYMAN HAWKINS: And as a preventative
measure so that he individually will not do it again?

MR. BARRETT: And I am sure that when some
of his friends realize that they will have to pay the
ultimate consequence for their actions, they will
think twice.

ASSEMBLYMAN HAWKINS: So you are saying that
you also want it as a deterrent, is that correct?
Others won't want to do it because they've heard that
someone who commits a murder will get the death
penalty, is that correct?

MR. BARRETT: That's correct.

ASSEMBLYMAN HAWKINS: What would you think about
public executions?

MR. BARRETT: I don't think we have to go to
that extreme.

ASSEMBLYMAN HAWKINS: Well, if people could
see it, they really wouldn't want to do it after that.

MR. BARRETT: We don't want to bring the
citizens in on this to make a mockery of it. If that
was the consequence he had to pay, it would get around.

ASSEMBLYMAN HAWKINS: How would it get around?
You know, the prosecutions of most people who commit

homicide, unless they're well-known, are not publicized.



Wouldn't it be better, for example, to publicize
executions to really make the deterrent effective?

MR. BARRETT: I am sure the newspapers of
the State will offer sufficient space for any
executions.

ASSEMBLYMAN HAWKINS: What about decapitating
someone and carrying his head around on a pole?

MR. BARRETT: That's too much of a punishment.

ASSEMBLYMAN HAWKINS: Are there any other
questions?

ASSEMBLYMAN BATE: Mr. Barrett, you indicated
that since Furman v. Georgia, about three years ago,
crime has really flourished. Do you have any statistics
to indicate that there was a skyrocketing increase over
the prior three years?

MR. BARRETT: I don't have any with me. I
am sure that I would have no problem obtaining them.
The FBI reports would show you, I believe, that there
was a 12.2 per cent increase in crime in New Jersey.

ASSEMBLYMAN BATE: Over what period of time?

ASSEMBLYMAN CODEY: Excuse me. Assemblyman
Bate, from 1968 homicides in the United States have
risen 42 per cent.

ASSEMBLYMAN BATE: Four of those years were
prior to the decision.

ASSEMBLYMAN CODEY: When was the decision?

ASSEMBLYMAN BATE: 1972.

MR. BARRETT: The last execution in the
country was in 1967, so we should really use that date.

ASSEMBLYMAN BATE: You acknowledge the fact
that the decision which affected the 50 States occurred
in 19722

MR. BARRETT: I'm not familiar with the date.

ASSEMBLYMAN BATE: Up until that time, there

were an awful lot of people on death row. The chairman



indicated that he has a problem as far as the taking
of a life 1is concerned, and I do too. Do you have
any figures to establish that this has been an
effective deterrent over the years?

MR. BARRETT: Statistics can be played with.
I can say that the people who advocated abolishment
cannot show that it has served its purpose since 1972.
If the taking of one life saves another life, in my
opinion, that's statistic enough. I am sure that if you
inquire into the statistics of increased murders, you
will find that it is, as Mr. Codey said, 42 per cent.

ASSEMBLYMAN BATE: Would you agree that, as
legislators, we have a responsibility to pass laws,
at least general laws, that will apply to everyone
equally?

MR. BARRETT: Yes.

ASSEMBLYMAN BATE: You made some reference
to the fact that in the 40-year period from 1930 to 1970,
there were 74 persons executed, approximately two-thirds of
whom were White and one-third Black. Am I to conclude
from that that you think.there has been an equal
application on the part of our system with respect
to capital punishment in New Jersey?

MR. BARRETT: You hear it said by some
people that minority groups would be the most to
suffer. I think that we can work a fair, legitimate
system where they will not be the ones to constantly
suffer. I know there are a lot of other things that
have to be taken into consideration that are causing
crime. We have to stop it now; we cannot let it go
any further than it has.

ASSEMBLYMAN BATE: You don't think that
historically juries have discriminated on the basis
of race?

MR. BARRETT: Not in this State. Those



statistics were for the State of New Jersey. Possibly,
if you went to Alabama or Mississippi, maybe statistics
would reveal that there were discriminatory sentences
there. I feel that, in New Jersey, we have never

done it in that particular way.

ASSEMBLYMAN BATE: Do you think that juries
have discriminated on the basis of sex?

MR. BARRETT: 1In New Jersey, there hasn't
been a woman executed.

ASSEMBLYMAN BATE: The figure nationally is
that, for every 120 men who have died, there was one
woman.

MR. BARRETT: If I may, I would to insert
some "increase in crime" statistics. There were 870
law enforcement officers killed since 1964 in this
nation. Since 1960, murders have increased 116 per cent:
forcible rape, 199 per cent; robbery, 256 per cent;
burglary, 181 per cent; auto theft, 183 per cent:; total
crimes of violence, 204 per cent. Of the 870 law
enforcement officers killed in the last ten years, 77
per cent of their murderers had been previously
arrested. To me that shows that the repeaters are the
ones that are doing it, and any action by the Legislature
must definitely bear down on these persons.

ASSEMBLYMAN BATE: Would you attribute the
increase since 1960 to many socio-economic factorg?

MR. BARRETT: Partly, yes, but I still believe
that they are getting away with things, and they know
that they are getting away with them. You'll have
people arrested who'll want to fingerprint themselves;
they'll want to tell you your rights. I've seen it.
They know more about it than the policeman on the street.
Definitely, by going to jail, they are learning better
how to commit crime. I'm not saying that jail is the

answer. Our correctional institutions are not correcting.



Until we cen have a system in this State that does
correct and rehabilitate, you will be placing too much
of a burden on the people, and they are going to suffer.

ASSEMBLYMAN BATE: If we are not talking about
murder, what is your suggestion as far as incarcera-
tion - that we have shorter periods and better programs?

MR. BARRETT: Well, concerning pre-trial
detention, it's a problem. Our Constitution may not
allow it, but California, which has a similar
constitutional provision on excessive bail, has
had upheld by their Supreme Court that decision. In
the material that I submitted to the committee, I
included a recommendation on that.

ASSEMBLYMAN HAWKINS: Are there any other
questions?

(No questions.)

MR. BARRETT: Could I make one other comment?

ASSEMBLYMAN HAWKINS: Surely.

MR. BARRETT: Concerning capital punishment,
I realize that there is going to be a lot of dissension,
but I believe that the people of the State do want it.
I ask that, if you find that you do not want to vote
to accept it, you put it on a referendum and let the
people of the State decide.

ASSEMBLYMAN HAWKINS: I have a feeling that
Mr. Codey will make sure that the General Assembly of
New Jersey will have an opportunity to consider the
matter. I believe Assemblywoman Berman has a question.

ASSEMBLYWOMAN BERMAN: Earlier, when you were
talking about the abolishment of capital punishment,
which Assemblyman Bate said took place in 1972, you
said that the abolishment had not served its purpose.
What did that particular comment mean?

MR. BARRETT: It meant that, in my opinion,

the statistics of the people who advocated it cannot
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show that it's done any good for the people of this
country.

ASSEMBLYWOMAN BERMAN: How would you assess
that good?

MR. BARRETT: Well, whether it's statistics
or just in your own mind when you walk the streets,
during the last few years, I'm sure you've had much
more fear cf being attacked than you had 10 or 15 years
ago.

ASSEMBLYWOMAN BERMAN: And you would closely
relate that to the absence of capital punishment?

MR. BARRETT: I definitely have to. It's
not that every person is going to be executed. We're
not going to execute the innocent. The person is
entitled to his full constitutional rights, but after
he has beer. afforded that, there is no other answer in
my opinion.

ASSEMBLYWOMAN BERMAN: In other words, you
are saying that taking away capital punishment changed
the whole climate in the State?

MR. BARRETT: In this State and other parts
of the country too. Pennsylvania and New York went
back to capital punishment. I work in Englewood Cliffs.
I'm a stone's throw across the George Washington Bridge.
We consistently have violators coming across the bridge
and going back. Very possibly, they could be committing
crimes in this State with the knowledge that there is
no capital‘punishment here. If they had committed the
same violations in their State, they would have to pay
the consequences.

ASSEMBLYMANWOMAN BERMAN: What crimes would
come under the sanctions of capital punishment?

MR. BARRETT: I would leave that up to you.

Of course, I don't believe that anyone should be allowed
to shoot a police officer, but I might be biased about
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that. I also don't like it when I see innocent women
and children killed, and, in my opinion, people should
be punished for it.

ASSEMBLYWOMAN BERMAN: You also mentioned that
you don't believe that the penal system is
discriminatory. I was wondering if you might want to
comment on the make-up of the prison population in this
State and rLow that make-up came to be.

MR. BARRETT: I really should not because
I'm not fully prepared for that. If there is any
discrimination against any minority group or any one
person, then it's for you to investigate.

ASSEMBLYWOMAN BERMAN: But certainly the
prison population is disproportionate to the rest of
the population which would mean that something has
gone astray.

MR. BARRETT: That may bear on social and
other problems.

ASSEMBLYWOMAN BERMAN: And not on the way
the criminal justice system operates?

MR. BARRETT: Definitely not. I know very
few policemen who pick on a person because of his
age, color, or anything else. If you see something
that needs to be done, it's your Jjob to do it.

ASSEMBLYWOMAN BERMAN: And you would also
be willing to say on the basis of your experience that
what happens to a person after a policeman arrests
him would be fairly similar for any part of the total
population?

MR. BARRETT: 1I'm sorry:; I missed what
you said.

ASSEMBLYWOMAN BERMAN: Tt's your
contention - and I'm not questioning that - that the
policemen who are involved in dealing with crime

use the law without discrimination?
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MR. BARRETT: Yes.

ASSEMBLYWOMAN BERMAN: Since the populatipn in
the prisons is disproportionate to the general population,
I was wondering whether you felt that the other parts of
the process, that go on beyond the rest, gave equal treatment?

MR. BARRETT: Beyond the rest?

ASSEMBLYWOMAN BERMAN: Right.

MR. BARRETT: I shouldn't and I can't comment on
what goes on beyond the rest. I certainly hope that there
isn't any discrimination under any circumstances. If there
is, I kind of hope that the people in prison deserve to be
in there - and I am sure that the great majority of them
do. I feel there is a good majority of people on the street
that should be in prison.

If we are going to allow people to walk around
with guns-- You see more guns around today then ahything
else. I had the unfortunate experience, two years ago, of
being shot by a person that was just asking for directions.
I asked him to stay in his car and I just walked out of
my car towards him and he started firing. I am lucky, I am
here. He ran into the woods and he had five more guns in
the car. It was a stolen car. Nobody cares. It is very
bad for police morale when you see people like this who
have no care for anybody else, not even themselves sometimes.
Heroin is a great problem today and it is going to get
worse if we don't correct that.

ASSEMBLYWOMAN BERMAN: You are not saying that
policemen are not prepared to deal with the kinds of things
that you are talking about, are you - the possession of
weapons and the use of weapons?

MR. BARRETT: Prepared to deal with them?

ASSEMBLYWOMAN BERMAN: Yes.

MR. BARRETT: What do you mean by deal with them?

ASSEMBLYWOMAN BERMAN: In terms of apprehending
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those who--
MR. BARRETT: Policemen are making more arrests

today than they ever have. You have better and better
policemen and it is an overburden on the corrections system.
They all work together - the three systems - and if thev
can't smoothly run, then there is trouble. I can see why
people are being let out; maybe there is no room in the
prisons. Possibly that could be an answer. Maybe you need
more prisons.

ASSEMBLYWOMAN BERMAN: Then what you are really
saying is that the presence of weapons and the use of
weapons can be directly attributed to the lack of capital
punishment in our system and perhaps something else - I
didn't get the earlier part of your statement.

MR. BARRETT: Directly? Possibly directly,
because in the past, capital punishment has only been im-
posed in this State for murder. Now, if a person goes out
and holds someone up and realizes that person can be a
witness against him, why shouldn't he just kill him and
eliminate him because there is going to be the same penalty
imposed ~ life imprisonment, 14 years, etc. In seven years
he will be out on the street. Maybe in two years he will
be walking the street and this person won't be around to
tell on him.

If he knows he is going to die, that would be
an additional punishment he would have to face and he is
certainly going to question just killing someone randomly.
Maybe I didn't explain that properly but--

ASSEMBLYMAN HAWKINS: Have juries ever made
mistakes?

MR. BARRETT: I would believe so.

ASSEMBLYMAN HAWKINS: Take an example most
people are familiar with - the Artis and Carter trial.

There is a big dispute whether or not they have been
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rightfully found guilty of murder and right now they are
litigating it in the courts, after all these years. If,
very possibly, they had been found guilty -as they were -
when there was a death penalty, suppose their sentence

was death and suppose they were executed and suppose, years
after they were executed it comes out that someone lied
on the stand, don't you think that that's a great mistake
that the State shouldn't even have on its conscience?

MR. BARRETT: You can't bring back the dead if
you had executed them.

I understand your point, there is no question about
that but what about the poor people that are killed every
day on the street? There is no bringing them back either.
For the one minute mistake that you could bring out - and
it still only a possibility in that situation - it is
worth the risk.

ASSEMBLYMAN HAWKINS: You are saying then that
the State should still have the right to set itself up as
God and make the determination as to who should die and
who should live?

MR. BARRETT: There must be proper guidelines
set.

ASSEMBLYMAN HAWKINS: In other words, the State
can set its own guidelines and then make a determination
as to who shall live and who shall die, even though we
admit that the State can make a mistake?

MR. BARRETT: Anyone can make a mistake.

ASSEMBLYMAN HAWKINS: But God, very possibly.

I have no further questions.

ASSEMBLYMAN CODEY: I'd just like to make a
comment on what my colleague said. I don't think - I
am certainly not prepared to vote for a death penalty
on a murder that wasn't premeditated and I don't think

too many members of this House would, to be quite honest.
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May I ask you something, officer Barrett? With
regard to your shooting -~ when you were shot - do you think
that if we had the death penalty in the State of New Jersey
that the person who shot you when you merely walked up to
his car would have thought twice before he took a shot at
you?

ASSEMBLYMAN HAWKINS: If you were in a court of
law that would be objectionable because he wouldn't know
what a person would think.

ASSEMBLYMAN CODEY: I asked the guestion.

MR. BARRETT: I certainly believe that would
have been the situation. His penalty would definitely
have been more severe if he had been apprehended.

ASSEMBLYMAN CODEY: In other words, I am saying
he might have thought twice before he took a shot at you
if he realized that if the shot was fatal, he, quite pos-
sibly, would be executed?

MR. BARRETT: Yes, in my opinion he definitely
would have thought twice.

ASSEMBLYMAN CODEY: That was my question.

You mentioned another thing about New York hav-
ing the death penalty reinstated. Then, from what you
said, I gather that it is quite possible that - I would
say only in the case of hired killers, and I am sure this does
exist - somebody would, if he were going to kill someone,
take him to New Jersey and kill him, acting on the assumption
that if he is caught and convicted that he is only, possibly,
going to serve 14 years and get out, as opposed to kill-
ing the person in New York, where he could be executed.

MR. BARRETT: Yes. That would be good, common
sense to do it that way, certainly.

ASSEMBLYMAN CODEY: Thank you.

ASSEMBLYMAN HAWKINS: Hearing no further questions,
I wish to thank you very much, Mr. Barrett.

MR. BARRETT: Thank you. (Material submitted by

Mr. Barrett on file with the Committee.)
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ASSEMBLYMAN HAWKINS: Mr. Richard Singer, Rutgers
University School of Law. I take it, sir, you are on as-
sociate of a previous speaker, Steven Gifis?

RICHARD SINGER: I am, sir, but I am not here
in that capacity.

Mr. Chairman, my name is Richard Singer and I
teach at Rutgers University Law School. I am here today
primarily in my capacity as a teacher in the field of
criminal law and penology, specifically as someone who
has tought a course called "The Prison Law Clinic."
Indeed, much of what you have before you, which I just
brought in, is due to rather heavy work by students in
that clinic.

I assume today that we are going to discuss
both sentencing and parole and that is basically what the
documents that you have before you are about.

Let me explain, very briefly, what the documents
are. One part of the document is a proposed revision of
the sentencing and parole provisions as they are now, and
they are specific statutory provisions which would replace
Chapters 43, 44, and 47 of the Code.

The second document is a commentary to the sentenc-
ing and parole law. This is a commentary to the proposed
code changes.

The third document is a comment on Illinois
legislation, written by the Illinois Law Enforcement Com-
mission. (The three documents are on file with the Committee.)

ASSEMBLYMAN HAWKINS: Excuse me one second, sir.
Mike, do you have a copy of these documents?

(negative response)

That's the Governor's Counsel. He is a very
bright young man. He has been giving us great assistance.
I'm sure he would like to see a copy of that.

MR. SINGER: I will make sure he gets a copy.

In connection with this Illinois legislation, let
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me start off there, I suppose, by saying that this is
simply a summary of legislation which has just been intro-
duced in the Illinois Legislature by the Governor, which
basically does two things. Both of those things are things
I want to talk about today, if I may.

One, is the introduction of determinant-term, true-
term sentencing and the other is the abolition of the parole
board and of the parole system.

ASSEMBLYMAN HAWKINS: Would you happen to remember
the name of the individual who introduced this legislation?

MR. SINGER: I do not, Chairman Hawkins. I am
sorry. I got this material directly from the Commission
and I don't know who it was that actually introduced the
bill. '

ASSEMBLYMAN HAWKINS: Sounds like a friend of
mine.

MR. SINGER: I think it is quite clear that over
the last 100 years the concept of indeterminate sentencing,
and with it the concomitant of parole, has rather dominated
our entire concept of corrections. It seems to me,and I
hope that the commentary will at least suggest why I feel this
way, that that concept is now bankrupt. It leads to arbi-
trary, discriminatory, irrational, totally unjustified
cdecisions, both at the level of sentencing and at the level
of parole decision-making.

Judge Frankel, from the Southern District, New
York, has called it "lawlessness in sentencing" and said
there 1is no more lawless area in the country then when a
judge sits down to try and determine what sentence he is
going to impose.

We know from experience and from everything that
prisoners and others tell us that the disparity in sentencing,
which is so wide-ranging, is probably one of the major

causes of prison unrest and prison dissension throughout the
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entire country.

We know, in addition, that the second aspect of
that is parole decision-making, because it is just as
unstructured, just as unguided, just as unstandardized,
as, indeed, the sentencing decision is.

We started in the indeterminate concept, the
medical model of parole in sentencing, in the hope - two
hopes, I suppose - one, that we could try to individualize
sentences - and each of us would like to do that - and
secondly, that we could predict the future behavior of
persons, either in front of the judge or in front of the
parole board. We know now that the second cannot be
done and there are many studies that demonstrate this.

We put upon the parole board, or upon the judge, an im-
possible task and then say to him, "now we are going to
criticize you if you don't do it correctly."

Secondly, we end up with incredible inequality
throughout the sentencing structure.

Thus, the provisions that we have put forward
here today would basically bring into existence a determinate
sentencing scheme - legislatively-set determinate sentences.
That is, when a judge determines a person shall be imprisoned
for, let's say, a second degree crime, the Legislature says,
that crime carries with it "X" years - and that is the
sentence. No discretion on the part of the judge could
vary the sentence at all, thereby eliminating the dis-
parity in terms of the duration of the sentence with has
permeated, I think, most of the sentencing in the last
100 years.

We think it should be legislatively set, rather
than judicially set, as the proposed code now would have,
because we believe that the key concept in sentencing should
be that punishment should fit the crime and not the criminal,

once a decision of imprisonment has been made.
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Now, let me turn for a brief moment to the
guestion of duration because I think that is at the heart
of this. This is an eleventh minute-- Indeed, my entrance
was an eleventh hour entrance. But, let me say, without
being incongruous, it seems to me that there is a great
deal more study and concern that needs to be done, in
light of the code, particularly with regard to the terms
of sentencing. Thare is nothing in the commentary to the
code, as proposed, that indicates that there was much study,
although there is some reference to the ABA standards on
sentencing alternatives and procedure.

There is no way that the commentary to the
code could have reflected the National Advisory Commission
on Criminal Justice Standards and Goals because that report
came out after the code came out.

Both of those bodies, and one could hardly call
them "radical" in any sense of the word, suggested what we
recommend here and we have taken it clearly from them, and
that is a maximum period of incarceration - maximum period -
for virtually all offenses, except first degree offenses,
of five years. That is proposed by the ABA. It is pro-
posed by NCCD and it is proposed by the National Advisory
Council. It is not an unrealistic limitation when you
talk about having equality in sentencing disposition. If
you have a stretch of time from one to twenty, in which
the judge must make the decision, it may make sense to
have long terms because supposedly the judge is individual-
izing. But he can't do that and what happens is that the
person who wasn't intended to be caught up in the long
sentence - the 20 year sentence - gets it. He doesn't
know how to manipulate the system so he spends a lot of
time inside the prison.

We know that in New Jersey, right now, the

average time served by all offenders is 26 months. So,
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a five year maximum for second-degree offenses is not, we
think, inconsistent with what is now the practice in New
Jersey. What we would do by passing a legislatively-set
maximum of that length is, eliminate the possibility of
catching some people up in that system who really weren't
intended to be caught up in it.

Now, in addition that that, the proposal adopts
the approach of virtually every sentencing study of the last
20 years and that is, the extended term. That is also in
the proposed code now. We suggest rather lengthy terms -
double the length - for extended-term persons whom we have
tried to define.

Finally, and perhaps the most difficult of all
issues - and, obviously, I hope we are going to be able
to discuss this but I am just trying to sketch this out
now - is the question of parole. Here again, the arbitrari-
ness, the lack of standards, the lack of guidelines, etc. =--
I know that the New Jersey Association on Corrections has
spoken to this, as has the NCCD and others. We do not
believe that the parole system can be "cosmeticized" into
being a fair system. We think it must be virtually abolished
and be replaced with an automatic date of parole release,
set, again, not by a judge but by the Legislature and we
have proposed specific parole-release times for each
category of offender, based, primarily - although not
exclusively - on studies which have demonstrated when
recidivism is least likely to occur for a given group of
offenders. There are studies on this and what they
basically show is what I like to call the "recidivism
troth" -— if you release people between a year and
one-half and two and one-half years, their chances of re-
cidivism are much less then if you keep them in for more
than three, until you get up to a level of about 10. It
begins to level off between three and ten and then stays
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there and then begins to drop down again.

The calls for the abolition of parole, again, are
becoming nationwide. There are calls for the abolition of
the indeterminate sentence as well. Richard McGee, who is
one of the outstanding corrections people in the country -
he was Corrections Directions in California for many years -
has now called for the abolition of parole.

ASSEMBLYMAN HAWKINS: Are you talking about true
sentencing - true time?

MR. SINGER: I am talking about -- He is calling
first, for true time and no parole, that is correct.

ASSEMBLYMAN HAWKINS: Is that what you are refer-
ring to?

MR. SINGER: Well, it depends upon what you
mean by true time. If you mean true time and no community
reintegration process~-

ASSEMBLYMAN HAWKINS: When you say five years,
do you mean the person is to serve five years?

MR. SINGER: No. We do not mean that. What we,
and the NAC and ABA, etc., all envision is some kind of
process for community reintegration.

ASSEMBLYMAN HAWKINS: Now when you say that you
do not want parole, what would you want if the person
is not to serve the five years?

MR. SINGER: We suggest a release date, mandatorily
set by statute. That would leave a year or two - and it
varies with the degree of crime - during which the now
ex-prisoner, but still in the custody of the Corrections
Department, would be under an obligation to do only one
thing and that is to obey the law.

If, during that time, he violated the law, as
opposed to violating one of the thousands of technical
conditions of parole that he now has, he would be resentenced

by the judge who would, by statute, be required to add to
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the term any remaining time of community reintegration of
that person. So, the remaining time on the sentence would
be a deterrent for further criminal activity.

We wculd not envision the possibility - and I
am sure you are familiar with this - of returning somebody
to jail for failure to walk across the street properly,
for spitting on the sidewalk, or for failure to see his
parole office once a week, or those kinds of conditions
which are just totally futile, among other things.

ASSEMBLYMAN CODEY: Mr. Singer, the proposal that
I have in front of me very simply says, you are sentenced
to two to four, you serve the minimum and if you have
served good time you get out in the minimum of two and if
you don't you get out in four. Is that what you are
talking about?

MR. SINGER: It is basically that although - and
this is not part of the statute - it seems to me that the
elimination of good time is another aspect of true and
determinate sentences. The ability of a disciplinary
board, or parole board, or any other kind of board, less
than a court of law, to affect liberty and revoke periods
of grace, if you will - or whatever you want to call it -
in a very direct sense, it seems to me, should be removed
from the penal cocde. No agency of any type should have
the ability to extend or lessen the duration of sentence
except a court of law. We would say that is the only
way in which revocation, in effect, could occur.

It seems to us that some period of community
reintegration is useful. It helps the offender find his
way back to society after he has been removed from that
society for some period of time. They don't give you any
kind of help at all and I think he is going to fall back.
In fact, we know that the first six months after release

are always the most dangerous and the most touchy.
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We would suggest a community supervision or a
community reintegration agency - what the NAC calls a
"community resource manager" - that would help the offender
but would not have law enforcement powers which, we think,
is the crux of the difficulty with the parole system now,
because every parole officer is both a helper and a cop,
and he can't do kboth well. If he tries to do one job one
day and one job the next day, it results in the supervision
and surveillance overtaking the helping, so that the help-
ing is not very effective and he is not doing the job that
he was supposed to be doing.

We suggest removal of law enforcement powers
from the community reintegration agents, as we would call
them. This, I think, is in accord with the National
Advisory Commission and others.

That is a very brief sketch. We have tried, in
the commentary, to find the studies and cite the materials
which are, we think, important here but I think it is more
important to note that legislatures around the country,
right now, are considering this problem of sentencing and
parole very seriously and they are looking at it in a
totally new way.

Illinois was the first State, I think - as I
recall - to adopt the model penal code. The model penal
code is basically what you have in front of you now, in
the two brown volumes. Illinois is getting rid of its
model penal code in sentencing and parole provisions, or
at least the Governor is suggesting that it should be
removed.

We think that this whole question of what happens
to somebody after conviction is too important to be dealt
with in the short time that we have. We suggest that the
substantive criminal law provisions of the code be passed
out and put on the floor so that the sentencing and parole

provisions could at least be retained by the committee for
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some period of time pending some opportunity for further
comment and discussion.

ASSEMBLYMAN HAWKINS: You know, I am beginning
now to understand why a lot of people have been asking
us to hold off. 1Is it your belief that we are about to
enact a full model penal code's guidelines on parole and
sentencing?

MR. SINGER: Well, certainly, it is my understand-
ing that although some of the terms are somewhat different
from the model penal code, basically what you have in front
of you on sentencing and parole is the model penal code.

As I understana it, that is what the committee is consider-
ing.

ASSEMBLYMAN HAWKINS: May I suggest that is
a fear that the people need not have because
we haven't, as .yet, made any determination as to what is
to be the sentencing and parole provision of the code.

That Jjust happened to be a part of a printed piece of
material that we were looking at. But we haven't adopted
it and it may or may not have any part of it adopted.

So, I think I now understand why a lot of people
have been fearful, because they didn't particularly like
that specific provision of the proposed code. But, that
need not be what we are going to be enacting, whatsoever.

MR. SINGER: I think I understand what you are
saying but I only know what I read in the papers. I under-
stood that there was to be at least some action by the
committee tonight or tomorrow.

ASSEMBLYMAN HAWKINS: It will be drafted. This
is one reason why we wanted to hear all of the experts
because we intend to draft a proposed sentencing and
parole part of the code and we are going to be looking
at what has been presented.

MR. SINGER: I see.
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- ASSEMBLYMAN HAWKINS: It need not, necessarily,
be the same thing that is in those two brown volumes.

MR. SINGER: Well, that, I think, has certainly
been the focus of my comments at least and I think those
of many of the groups because we think that when they were
written they might have been nice - fifteen or twenty
years ago - but they are wrong now.

ASSEMBLYMAN HAWKINS: I think that quite a few
people that have been working with us have shown a little
bit of disenchantment with the proposed penal code pro-
visions, so I don't think you really have too much to fear.

MR. SINGER: I'm glad to hear that because I have,
and I think most of us do, great difficulty with the code.

I could really do a run-down on this but I don't
think there is any need to do that now. But, if there are
any questions, I will be happy to try and answer them.

ASSEMBLYWOMAN BERMAN: Just so I understand you
completely, Mr. Singer, you are saying that in the process
of sentencing and setting up sentencing, there should not
be variables that determine that length, it should be
completely related to whatever crime a person has been
indicted for?

MR. SINGER: That's correct. Let me qualify that.
You are right in terms of duration and I think I limited
my comments to duration.

We would clearly see the judge as still having
the power. We could talk about a judge or some sort of
council. We used a judge and we suggested one judge per
county. The judge would have the discretion to determine
between non-imprisonment, in which there would be a whole
list of less restrictive alternatives - which the code
does not have now - and imprisonment. But once the
decision is made for imprisonment, then the sentence

would be legislatively set and the judge could not say,
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"Well, it is between four and five, I will give him four years
and three months" or "I will give him three years and seven
months." It would be three years or five years, or whatever
the degree of crime would be, without any discretion on

the judge's part to alter the duration of the sentence.

ASSEMBLYWOMAN BERMAN: Then your comment means
that alternatives might be within the jurisdiction of
the judge in terms of the type of sentence?

MR. SINGER: Yes, and we adopt the code's approach,
as I think everyone has in the last fifteen years or so,
that there be a presumption against imprisonment and that
there be a whole series of criteria, which I listed in our
draft proposal. There are a whole series of alternatives
that have not really been used very much by judges. For
instance, one of the interesting instances in our commentary
is where a woman had an abandoned refrigerator on her
property and a child went into the refrigerator and died
by closing the door. The sentence was what we would call
"conditional release" in our proposal - go out and find
ten more refrigerators and remove the doors. Now, that,
it seems to me, is good innovation and an ingenious kind
of sentencing that has a social purpose and a social value
to it. But that decision was a non-imprisonment decision.

If he had decided that imprisonment was necessary,
under the facts of the case, then the sentence would be
set by the Legisliature, not by the judge.

ASSEMBLYMAN CODEY: In an article in the New
York Times Magazine yesterday - and I am not a great
believer in studies or commissions - one study was done
by a professor in City College of New York which concluded
that given the present level of police efficiency and
making some assumptions about how many crimes each offender
commits per year, at the rate of serious crime, it would
only be one-third of what it is today if every person

convicted of a serious offense were imprisoned for a
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minimum of three years. Would you agree with that?

MR. SINGER: Well, I saw the same article and
I think, as I recall, the following paragraph had a lot
of caveats in it. ©No, I would not agree with that. I
do not believe that crime is so clearly related to recid-
ivism that we would reduce the crime rate that severely
simply by incarcerating everybody who committed a serious
offense. I mean, there are just too many people that we
never catch.

Now, I know the article suggested that we do
catch all of them at some point during the year. I have
not seen any studies that so indicate except that article
and there were no cites in that article to any of the
studies. That bothered me a great deal about that particular
piece by Mr. Wilson from the school.

I think we can reduce it somewhat but we are
not going to reduce the crime rate a great deal even if
we lock everybody up forever.

ASSEMBLYMAN CODEY: Yes but there has to be some
correlation.

MR. SINGER: Obviously there was some, but I
believe he was exaggerating very much in that article as
to how much we would affect the crime rate.

I think we would affect the crime rate more if
we didn't send the vast majority of people to prison that
we do because they learn how to be better criminals in the
prison system and they come out more embittered than ever
and they have no skills. They then turn right around and
commit some sort of offense. That we do know. The effect
on the crime rate is speculative the other way.

ASSEMBLYMAN HAWKINS: Hearing no further questions,
I'd like to thank you very much, sir.

MR. SINGER: Thank you. I was glad to be able
to get here.

ASSEMBLYMAN HAWKINS: It is our pleasure to have
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you.

Our next witness on the list is the Honorable
Anthony Carrino, North Ward Councilman, City of Newark.
Welcome Councilman.

ANTHONY CARRINO: Mr. Chairman, I'd like to
thank you for the opportunity to speak here today.

My main purpose for being here is to plead with
you to reinstitute the death penalty in the State of New
Jersey. My stand is that we expand it beyond the killing
of a police officer to the killing of any person during
the commission of a serious crime.

Before I get into what I would like to say,

I'd like to answer some of the questions that I think the
police officer was unable to answer right off hand when
several of you asked him the questions.

As far as isolated instances are concerned,

I have three newspaper articles here for the year 1974 -
all during the year.

One is titled, "Killer who did 18 years guilty
in slaying of wife." Another says,"Paroled killer charged
in drama student's death." There is one about a man accused
of killing a girl after spending 6 years in jail for the
murder of another youﬁg girl.

I don't think these are isolated instances, I
think this is something which seems to be the order of the
day. (The newspaper articles are on file with the Committee.)

With regard to why you think the prisons might
be overwhelmingly black in the State of New Jersey, I
think there is a reason for that, other than discrimination
in the courts. I think most of the crimes committed in
the State of New Jersey are committed in the cities, such
as Newark, where the population is predominantly black -
they are made up of minority populations. So, the people
incarcerated throughout the State of New Jersey would more

than likely be people of a minority class. I am sure there
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is no other city in the State of New Jersey that has the
crime rate Newark has. As you know, we have 65% to 70%
black population.

However, what no one else seemed to get at is,
the majority of the victims in these cases are black people
and minority people too. Eighty percent of the people killed
in the City of Newark last year were minority people. So,
I don't think the death penalty has anything to do with a
racial situation. I think we are talking about some type
of deterrent, some way in which we could eliminate this
wanton killing that we have been facing throughout the United
States. I am just talking about the City of Newark right
now.

In answer to you, Assemblyman Hawkins, about the
State being God, no, I don't think you are God but I think
you are mandated by the people to maintain law and order
for the decent people in the State of New Jersey. I think
it is incumbent upon the State to protect the rights and
to protect the lives of people who are doing nothing but every-
day transactions in their home towns and in their homes,
such as going to business, such as going to work, such as
enjoying recreation. I think that these are the people that
the State is mandated to protect, not the criminals.

As far as Mr. Singer is concerned, I have to
disagree with him because I think that recidivism has a
lot to do with our crime rate. Again, I go back to the
City of Newark because that's where most of my experience
is. We have situations there were people are arrested--

ASSEMBLYMAN CODEY: Excuse me. You are also
a police officer as well as a Councilman?

MR. CARRINO: I am on leave of absence from the
Police Department, yes.

We have situations where people have been arrested

eight, nine or ten times for armed robberies, rape, breaking

30A



and entering, etc., so those statistics do go upwards
because, actually, you are talking about the same person,
statistically, committing eight or nine crimes. That does
upgrade the percentage in the amount of crimes committed
in the City.

Getting to what I'd like to talk about now, I
don't think that the death penalty is a humane thing. I
don't think taking someone's head and parading it around
the main streets of the city is what we are looking to do.

Commissioner Klein, when she was an Assemblywoman,
stated that she thought the death penalty should be held
in Rutgers Stadium so that all the people could see how
grotesque execution is. Well, I submit to her then, they
should show pictures and have the bodies of victims hacked
to death with an ax, or slashed to death, or decapitated,
or what have you, also shown in public, or in the newspaper.

ASSEMBLYMAN HAWKINS: What would be the purpose
of that?

MR, CARRINO: The same purpose that she feels
would be served by having a man executed in the Stadium.

ASSEMBLYMAN HAWKINS: What was the purpose of
having a person executed in a stadium?

MR. CARRINO: Her purpose was to show the
citizens how grotesque it is.

ASSEMBLYMAN HAWKINS: What is?

MR. CARRINO: Electrocution,and the death penalty.

ASSEMBLYMAN HAWKINS: In other words, if I under-
stand correctly, as a deterrent effect so someone else
wouldn't commit the heinous offense that you mentioned.

MR. CARRINO: I don't think that was her purpose.
I think her purpose was to show that the death penalty is
inhumane and shouldn't be put into the State law.

However, I submit to her, had the family of
Patrolman Byrne been sitting in the stands - Patrolman

Byrne was recently killed during a hold-up - I am sure
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they wouldn't have felt it was so grotesque that the person
who killed their father and husband was being electrocuted.
To have a head hanging around the city, or going around
making a public specticle of an electrocution, I don't
think, is preferred by anybody. No one is talking about
anything like that.

As far as the killing of people is concerned, I
would say, from my experience, in the City of Newark
three-quarters of the murders in that City were crimes of
passion. I do not advocate that people be put to death,
or given the death penalty, because of an argument between
a boyfriend and girlfriend where someone gets killed, or
because of some other extraneous circumstance, where people
are killed.

I believe that people who kill with premeditation--
If someone goes into a bank to hold up a bank with a gun,
he knows if he is interrupted by a policeman, or if some-
thing goes wrong, he is going to use that gun to try to
get out. I submit to you that last week the newspapers
had a big article about condemning the sale and use of
hand guns. Although I believe there are too many hand
guns in the State of New Jersey right now, I submit that
hand guns do not kill people: people kill people.

To say we have to stop hand guns from coming into
the State of New Jersey is fine but you are going to have
to enforce it and you are going to have to spend money to
enforce it. That is not the basic root of killing.

Governor Byrne is thinking of signing into law
test-firing of all hand guns that are bought so a ballis-
tic record is on file for all such guns. I dcn't know of
any situation - and I haven't been involved in anything in
my experience as a police officer - where a person buys
a gun, legitimately, for the purpose of keeping it in his
home or for the purpose of hunting and it has been used in a

crime. The guns used for murder and for crime are those
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found in the South and brought up to New Jersey. So, no one
is going to ever have the chance to test fire them for
ballistics to begin with. So, I think that is a waste

of time.

I think we are not getting down to the root of
the problem by trying to stop guns from coming in, or by
testing guns to see if they are the guns used for murders.
I think we have to come up with a deterrent.

I have a statistic here - and I hate to be cold
and hard about money when we are talking about peoples'
lives - and according to the Department of Institutions
and Agencies it costs between $400 thousand and $800
thousand to support a prisoner who serves a lifetime sentence
in jail in the State of New Jersey, for murder. That's a
heck of a burden and a heck of a drain and, please, don't
think I am trying to equate money with a human life. The
only thing I am trying to get across here is that when you
sentence someone to 20 years for killing someone, it is
costing the State better than one-half million dollars dur-
ing the course of that sentence.

ASSEMBLYMAN HAWKINS: Would you suggest a shorter
life sentence?

MR. CARRINO: I believe, and this goes right back
to what I believe in - the death penalty. I believe to
sentence a man to 20 years for killing his girlfriend dur-
ing the course of an argument is a waste of justice. I
would imagaine that, possibly, if he went out after that
killing, in a short period of time, that he probably would
not kill that person again. Those are not the people I am
trying to target in on. There have been times when I have
gotten my wife so mad that there was a possibility that
could happen.

I am talking about the hardened criminal. I am
talking about the criminal who would go into a bank. I

am talking about the man who would take another's life
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during the commission of a hold-up. This is what you
should think about. We have gotten many, many letters to
the effect that the death penalty should be reinstated in
the State of New Jersey, especially in light of the fact
that New York and Pennsylvania have now done the same thing.

I don't say anybody is going to take someone into
New Jersey to kill them, I think that is a little far fetched.
But the point is, whether or not we can prove statistically
that the death penalty is a deterrent, it will, number one,
preclude anyone who is given the death penalty from going
out and doing it again - as happened in these three articles
I have here - that we can be assured of.

As far as it being a deterrent for other people,
ves. I don't think it is a coincidence that murders in
Newark have increased; armed robberies have increased:; the
bombing of buildings - involving six people in New York - have
increased; kidnappings have increased: skyjacking, etc. We
never heard of skyjacking five years ago. These are all
wanton crimes. These are crimes where peoples' lives may
be at stake. These are crimes where people use premeditation.
A life may be taken during the commission of these crimes.

I think this is what we have to deter and I think
something like this could do it.

ASSEMBLYMAN HAWKINS: Councilman, hearing what
you have to say, I get the impression that you value human
life.

MR. CARRINO: Yes, I do.

ASSEMBLYMAN HAWKINS: I also hear you when you
say you think the State should have the right to take that
valuable human life and I'd like to ask your opinion of
the possibility of the State making a mistake. Do you
think - knowing the possibility that the State could
prosecute an innocent person, find that person guilty and
cause that person to lose his or her life- we should prosecute

that person, convict him or her, and take his or her life?
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MR. CARRINO: Well, during the course of a trial
for first degree murder you usually have to go through two
or three trials, between appeals and everything else.

ASSEMBLYMAN HAWKINS: Let me change that. Let me
give you the specific example I gave earlier. You are
probably aware of the Carter and Artis homicide situation?

MR. CARRINO: Right.

ASSEMBLYMAN HAWKINS: If we were to have had the
death penalty at the time they were sentenced, and if the
death penalty were never wiped out, and if they were
sentenced to death and all the time had elapsed, as it
did, and all their appeals ran out, they would have been
sentenced by now. All of a sudden someone comes up and
says, "I lied. I told an untruth. The State made a mis-
take in believing what I had to say - that these men did
it." They are in special proceedings now in the courts.
If we had taken their lives, and if, indeed, we had made
a mistake, they would not even have the opportunity to
go through the courts right now; we just made a mistake.

MR. CARRINO: Right.

ASSEMBLYMAN HAWKINS: Do you think we should have
that right to make a mistake and take someone's life?

MR. CARRINO: Well, number one, we still don't
know if we made a mistake or not in that case.

ASSEMBLYMAN HAWKINS: But do you think,if we
did make a mistake, we should have that right?

MR. CARRINO: I think that that's more isolated
than these three things. I agree that sometimes, during
the course of sentencing in something like this, there is
a possibility that there would be a mistake made.

ASSEMBLYMAN HAWKINS: In other words, it is all
right with you then to keep the death penalty to get at
circumstances, such as those you have demonstrated, and if,
by chance, we kill someone that is innocent it is all right,

is that what you are saying?
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MR. CARRINO: I am certainly not saying that but
you are bringing up a case that happened seven or eight
years ago. We are talking about one case. I am showing
you three instances in one year, where three people would
have been saved.

ASSEMBLYMAN CODEY: That wasn't a premeditated
murder, right, Mr. Carrino?

MR. CARRINO: Pardon me?

ASSEMBLYMAN CODEY: That was not a premeditated
thing?

MR. CARRINO: No, it was during the course of a
hold up though. Again, I will go back to that same case,
we still don't know whether that was a mistake.

ASSEMBLYMAN HAWKINS: I know, but I am saying if,
indeed, it was a mistake, do you think we should have that
right, as a State, to take someone's life, knowing that we
are fallible, that we can make mistakes?

MR. CARRINO: Yes.

ASSEMBLYMAN HAWKINS: We still have that right?

MR. CARRINO: Yes, I think we still have an
obligation to 7 million people.

ASSEMBLYMAN HAWKINS: And to make mistakes with
their lives too?

MR. CARRINO: You are saying, "make mistakes with
vileir lives." You are talking about one isolated instance
in seven vyears.

ASSEMBLYMAN HAWKINS: Sir, may I suggest to you
that we do not know how many incidents have been mistakes.
I don't think there is any way we can compile statistics
to show that someone's life has been taken by mistake.
There is no way we would ever know. This is the point I
am trying to make.

If there is no way we would ever know, are we to
set ourselves up as God and say, "we know" - since there is

no way we would ever know - and take a life?
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MR. CARRINO: But you are using as an example an
intangible - not knowing something as opposed to something
we do know. We do know what happens to people who are sent
back to the streets after committing a murder. These are
people who have committed two murders. This is not first
degree murder, or not a 20-year sentence we are talking
about. These are people who have committed two murders.
There are three people here who should be alive. What
about that mistake? What about the mistake of letting these
people back onto the streets?

ASSEMBLYMAN HAWKINS: If, in fact, those people
committed murders, I don't think they did it unintentionally:
they did it with intention.

MR. CARRINO: Whatever the case, Assemblyman, they
did kill two people each. I submit to you that during the
course of a trial, especially for first degree murder, any
possibility of a mistake, especially where someone's life
is on the line, I think, is going to have to be proved
beyond - "beyond" - a reasonable doubt, before someone should
sentence another person to death.

ASSEMBLYMAN HAWKINS: That's the standard of
proof - beyond a reasonable doubt.

MR. CARRINO: I say "beyond" that.

ASSEMBLYMAN HAWKINS: But mistakes are still made.

ASSEMBLYMAN CODEY: And on the other hand, at the
other extreme, I am sure we have acquitted murderers who
later went out and killed someone.

ASSEMBLYMAN HAWKINS: Are there any other questions
from the committee? )

ASSEMBLYWOMAN BERMAN: You raised an interesting
point. Your testimony almost seemed to indicate that
instead of being a tool for deterring people who have commit-
ted homicides, it might work in the opposite way in that
it carries a death penalty for premeditated murder, therefore
juries and judges might be reluctant to call it that way.
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MR. CARRINO: I believe so. I believe the judge
is not going to just say, "Okay, it is first degree murder, "
especially in light of the fact that the death penalty is
the end result of that.

My whole feeling, as far as a deterrent is con-
cerned, is, if a man goes into a bank to hold it up, right
now he is going to serve the same amount of time for the
holdup as he is going to serve for killing somebody. If
there is a death penalty involved and a police officer, or
someone, interferes with him while he is committing that
crime, there is a possibility - and just a remote possibility -
that this man will not turn around and fire the gun but
will drop the gun and give up because it is a lot better to
serve 7 years than it is to be put to death.

Right now he is going to get the same penalty for
murder that he would get for armed robbery, in many instances.
So, I believe in a situation like that you are talking about
a deterrent. The death penalty is more of a deterrent than
7 years for armed robbery. And there is a good possibility
that man would drop the gun and give himself up instead of
shooting it out with a police officer, or taking a hostage.

I'd like to go back to the rehabilitation process.
I think any criminal can be rehabilitated, up to a point.

I don't believe anyone could rehabilitate a person who could
wantonly go up to another person with a gun and shoot his
head off, or blow him apart, or hit him ten times with an
ax. I think that person could go right back out into the
street and do the same thing again.

To rehabilitate a dope addict, or a car thief,
or someone who would break and enter into a house, I think,
is possible and I think there are great strides being made
in that direction. I do not think a convicted, first
degree, premeditated murderer who is capable of killing
someone in that fashion could ever be rehabilitated. And

there are statistics to prove that.
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ASSEMBLYMAN HAWKINS: Where are those statistics?

MR. CARRINO: I have them right here.

ASSEMBLYMAN HAWKINS: Oh, you mean those three
people?

MR. CARRINO: Right. This in all in one year.

I might add that I think the time has come that
if the State can't act on this, it be put to a referendum.
I think you have an obligation to your constituents.
Although some of you, personally, might feel one way or
another, you still don't know the pulse of what your con-
stituents might want. I think if you feel that you cannot
make that decision yourself, because of the heavy load or
the heavy burden it carries, then I think you should put it
to the people and let the people of the State of New Jersey
decide if it is inhumane, or if it is something that they
feel is correct.

ASSEMBLYMAN HAWKINS: I wouldn't even have any
objection to what you just suggested.

Councilman, I wish to thank you very much for
coming before us.

MR. CARRINO: Thank you very much for spending
some time with me.

ASSEMBLYMAN HAWKINS: The next witness on the
list is a Mr. Peter Van Schaick, New Jersey PIRG.

PETER VAN SCHATICK: I am Peter Van Schaick.
I live at 432 Sumner Avenue in Newark and I am a law student
at Rutgers School of Law. I have a Masters Degree in
Criminal Justice from the State University of New York, in
Albany, and I am here today as a board member on behalf

of the New Jersey Pulbic Interest Research Group to deliver
these brief comments.

In summary, we propose that you delay several
months before considering the sentencing and parole
chapters of the Penal Code which deal with the disposition
sections - that would be Chapters 43, 44, 45 and 46.
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ASSEMBLYMAN HAWKINS: Are you talking about the
proposal, as read in those two brown volumes?

MR. VAN SCHAICK: Yes.

ASSEMBLYMAN HAWKINS: I made this statement
before and I will make it again. I think people may be
unduly fearful that we are going to enact those particular
chapters.

MR. VAN SCHIACK: Okay.

ASSEMBLYMAN HAWKINS: What we are here for today
is to find out what we should do and I don't really believe
it is going to be the enactment of those particular chapters,
per se.

MR. VAN SCHIACK: Okay. Well, I was going to
start out by saying that in that brown book they suggest
themselves that those chapters are inadequate.

ASSEMBLYMAN HAWKINS: With that in mind, do you
still think we need to wait?

MR. VAN SCHIACK: Yes. I am not familiar with
all that has gone on today. I am not sure of the scope
of the information that you have.

ASSEMBLYMAN HAWKINS: Why do you think we have
to wait?

MR. VAN SCHIACK: Well, there is a debate going
on over notions of individualization of sentences:; there
is a tremendous amount of sentencing disparity in parole
release decisions and in sentencing decisions. I don't
know what kind of information you have already but--

ASSEMBLYMAN HAWKINS: We have heard a lot of
experts today. We have received their information and
we intend to digest it and act upon it in the next 48 hours
or so.

MR. VAN SCHIACK: My assumption was that you
were going by the brown book and that you were not going

to make a substantial departure from that.
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ASSEMBLYMAN HAWKINS: We have other proposals, sir,
that we have been considering, one of which was submitted
to us by the Department of Institutions and Agencies.

MR. VAN SCHAICK: Right.

ASSEMBLYMAN HAWKINS: Another one was presented
by the National Counsel on Crime and Delinquency. We
have had these before today. We have had three or four
proposals presented to us before today. So, we have had
time to look at several proposals.

MR. VAN SCHAICK: I see. Well, I'd like to make
just a couple of comments on what I know about the debate
about disparity, in particular about parole board release
decisions.

There are folks like O'Leary and Newman who have
written that all you have to do is decrease the case load
of the hearing officers and add legal safeguards to parole
decisions and that this is a basically valid concept.

There is also some talk about structuring the
discretion of the parole board by implementing some kind
of guideline. A short book has been written about this.
Some of this has been implemented in the revision of the
Federal Parole Board. They have implemented some guide-
lines for parole release decisions which, I think, are
in and of themselves an inadequate response to the problem
of sentencing and parole disparity.

I think that one of the basic choices you have
is, how many centers of discretion do you want to have?

Do you want to have discretion of the parole board and
the judges? Do you want to have discretion just of the
judges. Or, do you want to remove sentence length
determinations from the judges?

A quick description of this system is given in
the Federal Probation issue of December 1974. There,
Peter Hoffman, who has done work with NCCB, describes,

briefly, the use of those guidelines. I think they are
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limited in four ways. They are expensive. As pointed out
in the New Jersey Association on Correction's report,
there is considerable question about the ability of the
system to adequately assess the parole prognosis, which is
one of their information units for making the release
decisions.

The gquidelines, then, make no reference at all
to the length of sentence imposed by the judge, which I
think is really important. There is a judge in the U.S.
District Court in Connecticut who has been dealing with
this system and wha says that by not including sentence
length as a variable in the guidelines, the board runs the
risk of averaging time spent in prison for particular
offenses, without regard to the factors that led sentenc-
ing judges to impose terms of different length.

The guidelines don't use any information about
the prisoner's rehabilitation in prison, they merely de-
scribe sociological factors about the person when they
make this decision. This kind of shows that the notion
that parole release is a decision to be based on cure after
a certain amount of rehabilitation is not really an adequate
concept.

Finally, if you just structured the discretion
of parole releases, you aren't going to deal at all with
sentencing disparity in other parts of the system, which,
if you were to enact a system similar to that with judges,
then you would be able to effect decisions affecting
incarcaration, as opposed to being out on the street on
some kind of probation program, or other parts of a judge's
sentencing discretion.

Since you have already had a lot of information
that I am not aware of, from what I know about the field
I can't be responsible to what you think you are going to

be able to deal with in the next couple of days. The only
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thing I can suggest is, there are a lot of really heavy
critical choices that have to be made that are going to
have impact on the sentencing system for gquite a while.

So, I would really strongly suggest that you have some

kind of interim report, perhaps, and then solicit more
comments on that interim report, or somehow set up a

system where you can get information that is going to

mean you have a result that is really up-to-date, as
opposed to the brown book which is considerably out-of-date.
Are there any questions?

ASSEMBLYMAN HAWKINS: We have been working with a
thing that has even passed the brown book. So, that which
you have read in the brown book is very much outdated. That
which is in what we have been working with need not neces-
sarily be what is going to be accepted either.

MR. VAN SCHIACK: Are you going to have interim
comments, or are you going to reach some kind of a final
decision?

ASSEMBLYMAN HAWKINS: It is our intention to have
the bill finalized tomorrow sometime, after we finish going
through everything. We have been meeting for the past
year.

MR. VAN SCHIACK: You don't want to put it up -
the final version up - for scrutiny - for a public hearing -
before you decide to introduce it?

ASSEMBLYMAN HAWKINS: Well, this is a public
hearing and I would suggest to you, what we will be doing
after today, when we leave here, is continue what will
also be an open meeting, wherein the committee will be
sitting down, along with representatives of the Public
Defender's office, the Attorney General's office and
the Governor's office - as we have been meeting with them -
and anyone else who wishes to be with us. Our door is
always open and we have been accepting comments that come

to us.
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MR. VAN SCHIACK: So, tell me more about the
meetings. Are they going to be held here tonight?

ASSEMBLYMAN HAWKINS: They are in room 219,
immediately aftec we finish here.

MR. VAN SCHIACK: I see. And they will be in
room 219 tomorrow?

ASSEMBLYMAN HAWKINS: In room 219 tomorrow, yes.

MR. VAN SCHIACK: How are you going to arrange
to meet? Can you tell me a little about how it is going
to be arranged?

ASSEMBLYMAN HAWKINS: Well, we are going to be
starting as soon as we finish here.

MR. VAN SCHIACK: Right.

ASSEMBLYMAN HAWKINS: I don't know what progress
will be made by the time we meet tomorrow morning because
we will be working the rest of the afternoon and on into
the evening and when we get tired we will stop and go to
sleep. Then when we wake up we will start anew.

MR. VAN SCHIACK: Okay. Thank you. (statement p.1l2 X)

ASSEMBLYMAN HAWKINS: I thank you. Anyone here
is welcome to attend the meetings.

Our next witness on the agenda is the Very
Honorable Reverend Philip Kunz, New Jersey Council of
Churches.

Is there anyone else here who is not listed and
wants to give testimony?

(response from audience)

Mrs. Canright, you are welcome to say three
minutes worth.

Proceed Reverend.

REVEREND PHILTIP KUN 2Z: For the record,
I am Philip E. Kunz, the Director of Social Concerns, New
Jersey Council of Churches. With the Chairman's permission,

I will not read the written testimony for several reasons,
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including the lateness of the hour, but I will merely
skim through it and underscore, as it were, some of the
material herein.

As you good folk of the committee can see,
we started out as many of the people testifying today
did. In the first paragraph of our testimony we request
that there be a delay of two weeks, in total, for further
deliberation on your part on Chapter 44, which has to do
with sentences.

I would like to say parenthetically, that we
were aware, as you were, that once upon a time there was
a request that this entire deliberation be put off for
a longer period than that and that recommendation was looked
at and laid aside. We think that a two week period of
time, notwithstanding all of the urgency that is pressing
you is not awfully unreasonable considering the momentous
nature of this sentencing.

ASSEMBLYMAN HAWKINS: What do you think we can
accomplish by adjourning it for two weeks?

REVEREND KUNZ: That's a good question. It is
not adjourning, by the way, we would say you should stretch
out your deliberation rather than bringing your sleeping
bag down here tonight so that you can go through--

ASSEMBLYMAN HAWKINS: May I suggest, we have
been deliberating, in essence, for a year.

REVEREND KUNZ: Right. I hear you.

ASSEMBLYMAN HAWKINS: We who have been deliberat-
ing are not entirely unfamiliar with penology and sentencing,
etc. I am sure we all have our own ideas anyway.

But, aside from that, we have heard testimony
and I have heard much testimony before, at other hearings -
not even with this Legislature - on sentencing.

We have been asked to move this with all deliberate
speed and I am in agreement with the person who asked.
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To continue to meet once or twice a week, ad infinitum,

may not accomplish anything. If we can do it by meeting 48
straight hours, say, at a clip, it may do a little bit
more, rather than meeting three or four hours twice a

week. So, hopefully, we can move right through it. There
shouldn't be any more delay.

REVEREND KUNZ: Well, naturally we can hear you
and the reality of the situation is that there is only one
set of people in this universe who have this discretion
and there you are - on the panel of the committee. So,
we will see what we will see.

I am sure that you understand that this was a
request of ours made in good judgment. We felt that we
had to put it as a pleading before you. people.

ASSEMBLYMAN HAWKINS: I can tell you, in all
good faith, that if we see that there is a problem and
we cannot have a good product after tomorrow's deliberation -
I can promise you we will not put out garbage - we will have
further deliberation on it.

This is just a deadline that I have set for my-
self and for the committee. I believe we can meet it in good
faith.

REVEREND KUNZ: Well, we are listening very
closely to what you are saying, Mr. Chairman. Thank you
very much.

Let me just go on very quickly to the highlight-
ing of the different paragraphs in this testimony.

We have indicated here that we are taking some exception

to one of the pieces that was written to the committee some
time back - the Boylan Report, as I characterize it - which
had an article appended to it and which, in our view,

tended to imply that sentencing in the future ought to

be more responsive to crimes, rather than to the individuals

found guilty. We take quite a bit of exception to that.
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The next thing that we want to point out is - and
I think I will just take the liberty of reading this, if
I may - no two crimes are alike. We think reasonable persons
should stipulate now that (A) imprisonment is punishment:

(B) far too little is yet known concerning effective
rehabilitation; (c) deterrence from many of the most
frightening crimes is an unproven quality. With these
three problems in mind, NJCC argues that our sentencing
should strive for better response to the individual situa-
tion, rather than throwing up hands and opting for gross
repression.

In speaking of punishment, New Jersey Council of
Churches does not suggest that punishment has been empirical-
ly proven to be an effective ending of crime. Nor can we
avoid the Biblical fact that the Wrath belongs to the Lord,
not to human kind. We merely take cognizance of the present
reality: incarceration is punative, whether it also marks
a period of rehabilitation or not.

I would like now to just skip a little bit further
into the testimony here. Since the door has been torn open
by previous witnesses, so to speak, regarding the death
penalty, I must say we had some anticipation that that
very well could take place. It is, by a long shot, not the
entire consideration of the committee on sentences. Indeed,
it should be a very small fraction of your consideration,
if I can suggest that.

We find that the difficulty with considering
death penalties is that it is more of a political than a
rational or scientific situation in this society. The
overwhelming burden of proof beyond a reasonable doubt
remains on the death advocates. I think I should really
like to have that underlined in your minds and in the
record as you go on to your deliberations this evening
and tomorrow and, indeed, for everybody in public office

who has to grapple with this very charged question. We
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concede, of course, that people come to it with differing
viewpoints and they are, for the most part, well-meaning.

But to be well-meaning does not necessarily
mean that your argument ought to carry the day. So, that is
why we are underlining that when witnesses come before vou,
as they have in the past, and they speak of deterrence
with feeling; that feeling and deterrence just don't neces-
sarily connect. We have been waiting for almost 300 years
in this society for overwhelming proof that deterrence
does, in fact, exist by instituting a death penalty. And,
yvet, with all of that fond wishing and searching and
studying, we have yet to see this large corpus of evidence
making that proof.

If it were there, I would not dare to testify
as I do, because I would be flying in the face of established
fact and that fact has not been established.

So, the New Jersey Council of Churches remains
steadfastly opposed to any death penalties based on empirical,
Biblical, and political grounds, as signified in the last
instance by the positions of its fourteen Church judicatories.

May I just add, parenthetically, that there is
nothing more premeditated then when state officials do some-
body in. There is nothing more premeditated, no matter how
orderly, no matter how correct, no matter how true - with a
capital T - that process may be. We want to worry about
premeditation in connection with death penalties for
whatever sort of offender, however disasterous, however
a cause celebre. Premeditation is greater in that instance
than any other one that we could locate, in our view.

Now, I didn't want to get hung up on the death
penalty situation because I think that's a large discussion
that will have many other arenas in the future.

The article cited in the National Observer in
the Boylan Report made reference to one instance where an

offender was incarcerated in California for sixteen years
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under therapy and he would have been there for four years
if he had just done a straight-time sentence. Obviously,
that is a travesty - anyone of those instances.

But, what we want to call your attention to in
our testimony is that when those things occur anywhere, and
particularly in our State, the way to remedy any such future
mistakes is only to put a maximum term provision in the code,
regardless of the manner in which that term is supposed to
be served, whether you call it therapy, cold storage, or
whatever you call it.

Now, there is a basic problem in the sentencing
provision, which other witnesses have pointed to. I am
not going to elaborate on that. We were mentioning here,
again, that it is based, originally, on 1955 thinking and
we have heard the feedback from the Chairman and the rest
of you on the committee about how you have gone on from
some of those models and we will look with great interest
to your final drafting.

Another change we seek is for crimes by corpora-
tians. The draft does not adequately change the existing
situation wherein a billion dollar multinational corpora-
tion may endure less difficulty from the judgment than a
youthful offender convicted of unarmed break-in to a
residence in the daytime. I am thinking of the Vasco
case and a number of others.

After the recent revelations of gross crime by
corporations, political operatives, and even officers of
the State in the cases of the CIA and the FBI, the New
Jersey Council of Churches believes that the penalties
for corporate crime must be written in sterner terms.

The eleven grounds for the Court's withholding
imprisonment in the draft are helpful. They should be
wrapped in provisions which will ensure good pre-sentence

procedures. And I think that whole thing is going to really
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in time, when our successors come, come about, hanging
judges, liberal judges, or somewhere in between. If we
have good, mandatory pre-sentence procedure with mandatory
reporting and we have some kinds of standards, then we
will be moving somewhat down the road towards having a
uniform and understandable kind of system that the victim
of a crime, the attorneys, the reporters of the media,
the offender himself, or herself, can grapple with. This
will be a way out of the jungle and this is what is being
placed in your hands. We have high hopes that you are
going to be able to use these 11 grounds and reinforce
them with mandatory pre-sentence and reporting kinds of
provisions written into the code which you will prepare
and submit.

One other thing here, if I may, very quickly:
Another problem we have in this draft is the casual reference
on page 121 to the sentences of less than one year being
served in "the common jail." Even a slight investigation
by the committee will reveal that such jails are the worst
institutions in our State, with the exception, perhaps,
parenthetically, of some back wards of the mental hospitals
which are up for some very serious review in the courts
and elsewhere right now.

So, if one hopes to deter crime by punishment,
the jail will be avoided because of its inhuman nature
and its school for crime character. Rehabilitation is
hardly a word from the same language as jail. The jails
ought to be useful only in pre-trial situations and
then their population should be drastically reduced by
bail and other proceedings.

That is the gist of the testimony, in core, and
let me just say thank you to the three of you for all
of your thinking of this through.

ASSEMBLYMAN HAWKINS: Are there any questions?
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(no questions)
Thank you very much, Reverend. |
(full testimony on page 18 X)

Ms. Canright.
WINTIFRED CANRTIGHT: My name is Winifred
Canright. I came to be enlightened and to learn things
but when I heard the speaker on capital punishment there
were a few things that he said that I felt, for the record,
ought to be refuted.

My claim of expertise on this is, probably I am
close friends with more "lifers" than any other woman in
New Jersey. Mr. Hawkins suggested the case of Hurricane
Carter and the speaker for capital punishment assumed that
was an isolated case. I want to tell you it is not an
isolated case. I know many men who are serving life sentences
and about whom there is grave doubt as to the justice of
their sentences.

For instance - and I won't go into all of them
because I promised I would talk for only three minutes -
in Rahway Prison there is a tall, handsome artist named
Ben Thompson who spent several years on death row when,
fortunately, the Supreme Court decision freed him. Ben was
indicted and convicted of murder. There was one eye-
witness who testified that she had seen the murderer. He
was a white man, five feet eight inches tall, weighing
about 130 1bs.

Ben is six feet four inches tall, weighing over
200 1bs. and black. The rumor is that the proper man couldn't
be found and the prosecutor needed a victim - not a victim
in the ordinary sense of the word - and Ben was sent to
death row. I think there will be an appeal that finally will
save him.

ASSEMBLYMAN HAWKINS: What was the evidence against
him?

MR. CANRIGHT: I don't know why they picked him
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up. I don't think there was any evidence against him
except that the evidence of the eye-witness was changed
by the prosecutor, as I understand it. This I cannot
verify but I know that he was one man on death row that
every other man on death row felt was innocent.

Also, I know a man and a woman who were con-
victed of the murder of a policeman in a mob scene of the
Plainfield riot. At least I attended that trial for three
months, every day, and have been at some of the appeals.
There were at least 50 people engaged in that killing. Two
people bear the total burden of conviction on this and, I
believe, wrongly.

You can't kill 50 people for the murder of one
man. We are a little too civilized for that. But we can
pick out two and make them--

ASSEMBLYMAN HAWKINS: Don't be so sure of that.

MS. CANRIGHT: Well, maybe I am not sure.

ASSEMBLYMAN HAWKINS: If we were to enact the
death penalty, and if 50 people conspired to kill one
individual, they would all, equally, be subject to the
death penalty.

MS. CANRIGHT: That's correct.

ASSEMBLYMAN HAWKINS: If we did enact the death
penalty this State, in its great sense of justice, would
allow for the taking of 50 lives to deter, possibly, another
killing by any one of these 50 people. So, they would
punish those 50 people for the killing of that one person.

MS. CANRIGHT: Particularly if they were dark
skinned. I believe you are right.

The other thing that I wanted to say was this:
The man mentioned that murderers cannot be rehabilitated.
I have done a areat deal of studying of the penal literature.
Not expecting to speak, I didn't bring statistics with me.

But the bulk of penologists all say that if there is one group
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of people most likely to be rehabilitated when they finish
their prison terms and are released into society it is the
murderers. It is very seldom, in spite of his three clippings,
that a convicted murderer goes out and murders again.

Also, men who spent time on death row and have
life sentences are among the men in Trenton prison who are
the most constructive in their influence among the other
prisoners and who carry the strongest burden of keeping the
peace and working for progress in the prison.

If you question that, ask Bill Fauver, the Director
of Prisons or Mr. Seidl and you will find that that's borne
out. Thank you.

ASSEMBLYMAN HAWKINS: Do you want to say any more?
I don't want to rush you.

MS. CANRIGHT: I think that's enough, thank you.

ASSEMBLYMAN HAWKINS: All right. Thank you, Ms.
Canright.

I think that brings to an end our hearing on
sentencing. I would like to say that the code that we
are trying to enact is not necessarily the solution, or the
cure-all for the problem that we have in the State regarding
crime. It is only one step. Specifically, I think that the
citizens of this State bear the greater burden of seeing to
it that the conditions that force the crime are done away
with. I am talking about poverty. I am talking about
prejudice. I am talking about your not allowing an individual,
becuase of his race, color, creed, or national origin, to
have employment with which he could support his family and
keep them off of welfare. I am talking about an individual
who, because of his race, color, creed, or national origin,
is not entitled to live in the same place as someone else
is living. I am talking about an individual who may be
discriminated against for whatever reason and, basically, it

is because of his impoverished status that he cannot reach
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out to get the things that other people have.

Because of that, sometimes they resort to crime
and then when they go in the institutions and come out of
the institutions, we in society don't accept them because
they are then an ex-con and we don't give them jobs. We
don't, again, allow them to live where we live. We dis-
criminate against them in any way we can possibly discrimin-
ate against them and, again, they have no alternative but
to resort to crime.

So, what we do here in the next month or so may
not be the cure-all, but it is going to be a step.

I wish to thank everyone who has testified here
today. Again, I wish to reassure everyone that we are
going to make an attempt -~ a very serious attempt - to
finish the entire code by tomorrow. Everyone, as 1 stated
before, is welcome to pitch in and continue to give testi-
mony, although it won't be as such, it will simply be a
matter of a round-table discussion in trying to get what
is best for the State.

If we do not finish it tomorrow - and I hope that
we can - we will, obviously, have to continue to a later
date. But I am hoping that with the materials we have
received today and with the materials we have received
prior to today, we can work tonight and tomorrow and come
up with something workable and that the State can be proud
of.

So, thank you - all of you - very much. This
hearing is adjourned.

(HEARING CONCLUDED)
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STATEMENT OF THE NATIONAL COUNCIL ON CRIME AND
DELINQUENCY ON THE PROPOSED NEW JERSEY PENAL CODE

By David Gilman

The National Council on Crime and Delinqeuncy, organized
in 1907, incorporated in 1921, has long had an interest in im-
proving sentencing and the quality of our penal systems.
Through surveys and consultation, it has worked in many states,
studying existing systems, and recommending improved methods.
It has published a number of model acts, those most relevant
to the present Proposed Code being the Model Sentencing Act,
Second Edition 1972, authored by the Council of Judges of the
National Council on Crime and Delinquency, and the Standard
Probation and Parole Act 1955 Revision Reprinted 1964%.

In this statement we deal with provisions of the pro-
posed New Jersey Penal Code that affect imprisonment and
parole.

We start with Chapter 43, Authorized Disposition of

Offenders, since the character of a penal system is determined
principally by the proportion of commitments to dispositions
allowing a person to remain in the community, length of terms,
flexibility of release, as well as other factors. Unless one
takes pride in a swollen, expensive, wasteful, prison system,

Chapter 43 requires change.
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There are a number of provisions proposed in this chapter
that would very likely decisively worsen the terms of prisons
and release in the State of New Jersey. Terms would be need-
‘lessly lengthened, release procedures would be made more com-
plicated. The net effect would be to substantially increase
the prison population, already grossly swollen as compared
with what might be expected of a prison system. These ingred-
ients are:
(a) Long ordinary maximum terms;
(b) Long exteﬁded maximum terms ;

(¢) Parole terms.

Maximum Terms: Section 2C:43-6 provides for ordinary

maximum terms for felonies at twenty years for first degree,
ten years for second degree, five years for third degree, and
eighteen months for fourth degree.

Section 2C:43-7 authorizes extended maximum terms for
felonies at life for first degree, twenty years for second
degree, and ten years for third degree. These long extended
prison terms can be applied based upon the following criteria:

A: The defendant has been previously convicted

of two or more crimes of any kind, dangerous
or not.

The Model sentencing Act rejects the notion that a re-

peated offender should be subjected to substantially longer
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terms than a defendant convicted for the first time, if the
crime he commits is not a dangerous one. The repetition of
offense may have little bearing on dangerousness. The in-
creased penalty for a nondangerous offender is really an in-
creased term for a nuisance offender. Studies of the habitual
offender statutes reveal that they are enforced without any
guiding principle, and that most defendants, who might be subject
to the statutes, are not made subject to them, that their
principal use is as a bargaining element for a negotiated plea,
that they do not serve the goals of either rehabilitation or
public protection.
(B) One who commits a felony and circumstances show
that he has devoted himself to criminal activity
. which constitutes a major source of his income
or his income cannot be explained to have come
from sources other than criminal activity.

This criteria allows for an extended sentence to be im-
posed upon a first.offender conviction. There is no require-
ment of a prior criminal conviction record. It can be
applied to an offender whose crimes involve solely property
offenses. Nor does it require any showing that the defendant
is part of, directly or indirectly, organized criminal activity.

. To label such a defendant a professional criminal, whose extended
commitment is necessary for the public's protection is to

exaggerate. The Model Sentencing Act would limit any term of

over five years to dangerous offenders defined as those who
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commit serious assaultive crimes, not a property offender under
any circumstances, unless committed as a member of organized
crime.

Crime is a very serious menace but if the maximum ordinary
terms are five, ten and twenty years for felonies, certainly the
twenty year term is adequately long, without calling for lengthen-
ing every grade of offense through extended terms.

(C) A felony offender--any degree=- whose mental con-

dition is abnormal and whose criminal conduct
has been characterized by a pattern of repeti-
tive or compulsive behavior or by persistent
aggressive behavior.

This subsection is vague enough to apply to almost any

offender, violent and nonviolent alike. Again, if a defendant

is not a seriously assaultive person, and his crimes are property

crimes only, a long term of imprisonment serves no rehabilita-
tive or deterrent purpose, and only clutters up the prisons with
people who are likely to become worse after a period of time.

Subdivision (E) again reflects a proper concern that an
offender who uses a firearm or destructive device is dangerous,
but we repeat that the ordinary maximum term structure is long
enough without increasing those terms by proposing extended
terms.

In brief, the ordinary maximum terms are long enough in

duration to protect the public and punish the offender. We
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recommend that all property offenses be restricted to a third
degree felony or less, thus imposing a maximum ordinary sen-
tence of five years.

Section 2C:43-8 provides for a maximum term of six months
for disorderly conduct and thirty days for a petty disorderly
person's offense.

We recommend abolishment of any incarceration for such
minor and nondangerous crimes. Simply put, the punishment is
disproportionate to the harm. In case of disorderly conduct,
the behavior is more akin to a social nuisance than a reflec-
tion of serious criminal intentions.

We urge that only dangerous offenders, those whose
crimes involve serious physical violence, would be sentenced
for terms exceeding five years.

We urge that a judge would have to determine first if
the defendant's behavior fits into the 'dangerous' category
before sentencing to the maximum term of twenty years for
first degree or for ten years for second degree felonies.

The criteria for ''dangerous' would include one or more of the
following grounds:

(a) Prior felony convictions involving the infliction, or
attempted or threatened infliction of serious bodily harm on

another and for which the offender has been imprisoned.
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(b) The defendant is being sentenced for a felony cummitted as
part of a continuing criminal activity in concert with five or
more persons, the defendant having been in a management or
supervision position or having given legal, accounting, or other
managerial counsel or, as a public servant, having unlawfully
done or omitted to do anything in order to promote the criminal
activity.
(c) A particular heinous offense involving the threat of inflic-
tion of serious bodily harm.
(d) An offender whose criminal conduct is found by the court
to be characterized by a pattern of repetitive violent acts
which pose a serious physical threat to the safety of others.

Under the Model Sentencing Act provision is made for
lengthy prison terms to be imposed upon dangerous offenders.
We recommend that criteria encompassing the concept of ''dangerous'
be drawn and applied to only those crimes involving serious
violence or threats of violence against others. For c¢crimes
against property we urge the Model Sentencing Act's outside
limit of a commitment to prison for a maximum of five years,
including parole. We, therefore, urge the elimination of the
provisions for extended terms of imprisonment. We suggest
that criteria for ascertaining ''dangerous' be drawn, and that
the ordinary terms be applied to them as first and second
degree felonies. The extended terms are simply too long and

the criteria too vague and subject to wide misinterpretation
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as to legislative intent. To provide as Sectioﬁ 2C-43-7 does,
that even for a third degree felony, an extended maximum term
of ten years, will have the effect, if enacted, of substantially
increasing prison terms where the need for it is surely not
established for these offenders.

We oppose any provision that authorizes a second
degree felony sentence except for seriously assadltive crimes.
We oppose such long terms for mere property offenses. Scanning
the various crimes, we find such a crime in Section 21-1 (b) 1,
forgery, or Section 21-19a usury, made a second degree felony.
We recommend that it be stated in the code as a general principle
governing sentences that any offenses not involving a seriously
assaultive act or threatening serious bodily harm shall not be
classified as more severe than a third degree felony with no
extended term applicable.

Parole and Parole Terms

Parole as a selective system of releasing persons from
correctional institutions has come under considerable attack
from many sources. Prison inmates complain that parole de-
cisions are more based on whim and personal prejudices of
board members than on specified criteria that measures their
readiness and suitability for release. Inmates complain there
is no way for them to know what they must do to earn their re-

lease, and the mere provision that they may be eligible for




-8

parole consideration at an earlier time will not significantly
affect their opportunity to actually be released. This, they
claim, will only serve to puL forth false hopes which, when not
realized, will promote inmate unrest, possibly riots.

Parole officers have expressed the fear that a reduced
time for éarole eligibility will swell their caseloads and make
it impossible to provide adequate parole supervision services.

Another concern is that without early parole eligibility,
prisons will become overcrowded and prisoners will be held in
confinement well beyond their optimum rehabilitation, thus caus-
ing more distrust of the system and accelerating alienation from
free society.

It has been said that early pafole eligibility and broad
discretionary powers given to the parole board will engender a
practice of releasing dangerous criminals just for the sake of
alleviating a crowded prison.

It is unclear as to the impact of the proposed code
provisions for early parole eligibility. It is, in our opinion,
an improvement on the present system which requires a prisoner
to serve one~third of his term before even being eligible for
parole consideration. At least, with a six month eligibiiity
period as provided for first and second degree crimes, the
prisoner has the opportunity of having paro le denied much
earlier, and hopefully, he might expect more favorable con=-

sideration when he does reach the one-third mark in his sen-




tence.
The major problem, as we see it, with the early eligibil-

ity provision is the sentencing provision that mandates the

courts to set a term at not less than a specified number of

vears for the various degrees of crime. The effect of this is

to convey to the parole board that the legislative intent is
that a man sentenced for a specific degree of crime should not
serve less than the minimum term. In that event the parole
board conceivably would be reluctant to grant a parole much in
advance of that statutory minimum sentence, even though the
Code provides for parole eligibility immediately or within six
months of confinement.

Unless some equitable system of nondiscretionary re-
lease procedure is devised, the NCCD believes that the statute
should not prescribe any minimum sentence that can be given
for any offense. Only a maximum beyond which the court may
not sentence. And furtke r, that there be no minimum time re-
quired to be served before a prisoner is eligible for parole
release.

As to the '"parole term' provisions of the proposed
Code, the NCCD believes such a specified term of parole is
neither necessary nor desirable. The unexpired portion of
the prison sentence at the time of parole should be the maximum
period of time a person could be continued in the custody of

the state on parole or recommitment. At the same time,




-u-
however, the code provision allowing for early discharge from
parole after satisfactory service of two years on parole
should be reduced to one year, or eliminated entirely so that
discharge could be effected at any appropriate time. Dis=-
charge from parole, either at the expiration of the original
sentence or earlier, should be deemed as termination of any
further obligation to the state on that particular sentence.
The proposed Code provides for the revocation of parole
and return to prison on the basis of non-criminal violations
of parole conditions. We urge the elimination of such pro-
cedures for any violation less than conviction of a new crimi-
nal offense. Such an arrangement should strengthen the posi-
tive relations between parole officer and the parolee and
make for a more helping type of service to assist the re-
leased prisoner to make a satisfactory readjustment to free
society. At the same time, the safety of the public remains
protected as it is against any person not a parolee who

commits crime. The mere possibility of further criminal be-

havior, is not sufficient grounds to reincarcerate a parolee.
In summary, we express the fear that the sentencing
structure and the parole term will increase the number of
prisoners in the New Jersey system. Will the sentencing
system proposed in this draft continue to increase long term

imprisonment? If our analysis is correct, it will. We may

10 X
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be wrong; we may be right. We suggest that a continuing
revision commission be activated to assess the implementation
and effect of any new code adopted and to make recommendations
for change in the code as the need arises.
. We further urge that, in view of the enormous problems
presented by the proposed penal Code, the Committee give
serious consideration to delaying the introduction of this

Code until the problems can be adequately addressed.

3/7/75
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STATEMENT SUBMITTED BY PETER VAN SCHAICK
Testimony of Peter van Schaick, of 432 Summer Ave, Newark, to
the Assembly Jﬁdiciary Committee on March 10, 1975, concerning
the necessity for delay of adoption of the sentencing and parole
f/chépters of the proposed criminal code to allow complete consid-

eration of the issues involved.

The New Jersey Public Interest Research Group proposes that
you delay several months before adopting these chapters of the
proposed penal code which deal with dispositions after conviction:
chapters 43, 44, 45, 46 and the amendments to the statutes rela-
ting to parole.| We suggest you pass the main body of the code
and thus fulfill the governor's mandate. Then set a short, say
three month, timetable for more lengthy consideration of the few
remaining issues. The results of this extension might even be
enacted with an effective date the same as that of the main body
of the code. If the effective date of the main body of the ¢ode
is Januarv 1, 1976, the sentencing and parole chapters could be
drafted and ‘Scted wpon much later than now and still be signed
by the governor before the end of the year.

We suggest this delay for several reasons. The first of
these obviously must be the inadequacy of the present proposed
csectlons themselves. The final report of the New Jersey Criminal
Jaw Revision Commisgion itself states this. The report prefaces
the proposed penal code and states that its weakest area was in
corrections:

The scope c¢f our mandate imposed two important limitations
upon our work. One of these has already been mentioned, the
area of corrections. As noted earlier, we made only those

limited recommendations in the area of corrections necessary
to impliment our recommendations in the code, particularly

12 X



with regard to sentencing. ... We agree that change in that
area is drastically needed.

The report also indicated that its corrections law section was

a stopgap measure: "We do believe, however, the need for a new
penal code to be so demanding that it should not await either the
work or the funding necessary for correctional law reform." (At
page xv.) We agree with that Commission's self-assessment, but
would exten& it to all post conviction law as well.

VMoreover, that statement was written at 1least three years
ago. A lot of important developments in sentencing and parole
law have happened since then. These changes should be briefed
to the committee before decision.

We fear that if the code is passea as is, subsequent modi-
fications, which everyone might agree were needed, will be much
more difficult to enact for many years. The Commisssions sug-
gestion to the contrary is politically unrealistic. Reinteresting
the legislature in sentencing law soon after passage of a major
bill as this will be difficult. And it would be unfair to personnel
in the criminal justice system, after a year or so of adjusting
to the new penal code, to change the law on them again. Such a
troublesome imposition on judges, prosecutors, and parole officers
should only be made for a very good reason,

The main problem which has to be solved is the consensus that
there is too much unjustifiable disparity in sentencing and parole.
Traditionaliy, the decision-makers in each of these areas have
been given broad discretion. The primary rationale was that the
discretion was necessary to allow "individualization" of terms.
3ut few standards for using that discretion have evolved in over
fifty years of experierce with that concept, A way to Aee tha

comparative breadth of discretion in a parole hoard member, for
13 X
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example, is to contrast histdiscretion with that of a bureaucrat

regulating some commercial problem. Is it conceivable that &
regional tax examiner for tihe Internal Revenue Jervice would be
given the discretion to individualize the percentage oil depletion
allowance according to higﬁgzﬁjective valuation of fairness in
particular cases? The discretion given personnel in the criminal
justice system is unusually broad.

Another questioned concept close to that of individualization
is rehabilitation, especially when used to justify these discre-
tionary decisions. Under this principle, a judge misght send
one to prison for "treatment" and the parole board would release
.imk&%%n "cured." Rut this idea assumes that there is enough
money for prison programs, which there isn't, and that even if
there vere rehabilitative programs in prisons, that it would be
vossible to tell when someone is cured, which is clearly not the
case. NMany now think instead that rehabilitation is good if it
happens, but that it cannot be a primary purpose of imprisonment,
not can it justify indeterminate sentences. The current debate
over individualization and rehabilitation should be considered
by this committee before enacting the sentencing and parole chapters.

I'm going to conclude by quickly describing some parole board
reformg, and pointing out some further issues for consideration
by the committee.

Some of the current critics of the disparity in parole board
release decisions conclude that given certain changes, parole dec-
isions could operate fairly and effectively. Others have deter-
mined that parole is oppressive and arbitrary and is a corrupting

influence within the penal system.

Those who assume the conceptual validity of parole suggest
14 X
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costly solutions such as reducing caseloads of hearing officers,
providing better information for decisions, improving legal safe-
guards, and so forth. Criticism of the unstructured nature of
the parole board's discretion has led to the current reorganiaz-
tion of the federal parole board, and the mutual agreement program.,

Under the mutual agreement program, or MAP, when a prisoner
arrives at prison, hepéggotiates a contract with the authorities
articulating a personal program of performance which is then re-
warded with release at a certain date. Those selected for the
program, however, may be more concerned about how soon they can
be released rather than being sincerely involved in pursuing the
goals of the contract. Is this any better than having determinate
sentences, which also give certain release dates, and which also
allow the programs to remain voluntary? 1It's ... going to cost
money to administer. Is it worth it? Contract parole is another
igssue to be considered before deciding on sentencing and parole
law. The early returns on the evaluations of this concept don't
show any objective improvement in the prisoners after release.

The reform of the federal parole board is summgrized in the

December 1974 issue of Federal Probation. Researchers first analyzed

vatterns of release decisions, and after discussion essentially
codified those past practices into a set of guidelines. Briefly,
the guidelines are in the form of a chart plotting the severity

of the offense against the parole probnosis. A decision-maker reads
the chart cell which corresponds with the characteristics of the
individual, and reads out a suggested range of release dates.
wWithin that range, the releaser can freely exercise hiswgascretion;

outside the range, a specific explanation must be given.

15 X
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This model parole decision system has at least four limitations.
It's costly for one. Expensive research and administrative costs,
in addition to the cost of court review of its decisions, require
careful balancing against any possible benefits. Second, as discussed
on page two of The New Jersey Association On Corrections Report,
the ability of the system to adequately asses the parole prognosis
is questionable.

Third, the guidelines make no reference to the length of sentence
imposed by the judge. J. Newman, the U.S. District Court Judge who
has decided most of the cases brought under this system, recently
commented on this problem: "By not including sentence length as a
variable on the guidelines table, the Board runs the risk of averaging
time spent in prison for particular offenses, without regard to the
factors that led sentencing judges to impose terms of diffemnt length.™

Lup v. Norton, 371 F. Supp. 156, 163 (D. Conn. 1974). In addition, the

guidelines don't use any information about the prisoner's rehabilitation
in prison when making its routine assessments. That is, they recognize
that parole boards predict behavior on release no better after five
years than after five weeks in prison.

rourtn, this system is incomplete. It only deals with e disparity
of a small class of sentences: those of persons incarcerated in
state facilities, a small percentage of those sentenced throughout
the state. There will still be a need to control the Judges' dis-
cretion in sentencing. Wouldn't it be better to simply include
lengtn of sentence guidelines in addition to the other necesgary
muidelines for judges, rather than to have a separate, redundant
rarole release system:

Are there any reacons why parole hoards should continue to make
veleara dacisions The fedoradl parole paidetbine:: don't ase Iintfoem-
altion abiont pricon behavior when roubinely deciding to releane,

Tivey ool eccaptione:, ot cach o ties contd be hiandled by 16 X



executive clemency, rather +than by maintaining this expensive
system. }

Consideration of the case for abolition of parole is only one
issue which this committee should consider before reporting on the
dispositions sectionrn of the law. Other issues include:

-How should judged sentencing discretion be guided?

-Is mere provision for appellate review going to be a sufficient

basis for developing a rational sentencing system?

-Should judges have any discretion in varying the length of sentences?

-Should post-prison community supervision be any different from

probation?

-what changes should be considered in the revocation power of

parole officers?

made

» . .
-Should revocations be done only by the original sentencing judge

upon commission of new crimes?

There are so many critical choices to be made that I can't
see how you can completely consider them in less than a period of
months, let alone a couple of days. This request to delay will
clearly test this committee's ability to stand political heat
in the short run, in return for a penal code which is not concept-
ually outmoded when enacted, but eme which reflects the state-of-
the-art.

I repeat, you should delay consideration of these sections.

Thank you.
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THE NEW JERSEY COUNCIL OF CHURCHES

Testimony to the Asscembly Judicary Committee
in re: Subtitle Three, Chapter 44, propoesed
N.J. Criminal Code, sentencing
Philip E. Kunz
Director, Social Concerns
March 10, 1975

The New Jersey Council oi Churches, a fifty year old ecumenical
organization composed of fourtecen major denominations in the
Garden State, welcome s this opportunity (o testily on & portion
ot the proposed Criminal Code. In general comment on the
drait Chapter 44, Authority of the Court in Sentencing, we must
plead with the Judicary Cormmittee to take adequate time to
turther review this momentus area ot concern. The reported
intentions of the Committec to complete deliberation on this
section in the next few days is distressing. While NJCC wants
to see introduction and action on the proposed code this year,

we cannot support hasly consideration on sentencing. We re-
pecttully request a period of at least two weeks from today to
properly gather evidence in this sensitive topic and to better
think through the final language.

We must also take exeption to much of the thrust of the Legislative
Services Agency commentary, Report No. 4U, insotar as if rests

in large part on a faulty article appended from the National Observor
of January b, 1975, This article is far trom comprechensive, or even
journalistically logical. We expressly challenge it's implications that
future senticing ought to rigidly fit certain crimes rather than take into
any account the individuals tound guilty of crimes,

No two ¢rines are alike. We think reasonable persons should 's_l;ipulate
now that (A) imprisonment is punishment; (B) far too little is vet known
concerning etfective rehabilitation; (C)deterance from many of the most
irightening crimes is an unproven quality, With these three problems in
mind, NJCC argues that our sentencing should strive for better response
to the individual situation rather than throwing up hands and opting for
gross repression.

been empirically proven to be an ettfective ending of crime. Nor can

we aveid the Biblical tact that the Wrath belongs to the Lord, not to
human kind. We merely take cognizance ol present reality: incarceration
is punative whether it also marks a period of rehabilitation or not.

bt

spoakiing ci punishinent, NIZC docs noi suggest that punisianent has

&
4]
€}
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The Judicary Committee's task in working on a change in sentencing

is to build tor a response to the conviction in an optimum number of

cases which will return the person to society in as speedy a period

as possible with new behaviour patterns which will not again violate

the criminal code. The suggestion by some that unitorm harsh penalties
are etfective is not proven in the corrections studies. Nor does it take
into account the dreadful realities we now see in this Century's second
depression. For example, the unemployment rate in SanDiego California
is showing sad correlation currently with the increased crime rate against
property among persons never before involved in crime. This preliminaty
conclusion is that of the San Diego Police. It means, in fact, hhat fathers

- and mothers suddenly thrown out ot work due to circumstances beyond

their control have gotten involved in shop-litting and other crimes.
Should they be sentence to three years in State's Prison on the same
basis as a member of a shop-lifting ring, or a repeater with a record
in a dis-similar crime? Of course not. But the '"one penalty tor all
school'' which has some political adnerents would have it so. The
Judicary Committee shall have to combat such '"tkmownothingism."

A related difficulty with political more than rational or scientific basis

is the occassional clamour for some death penalty. The overwhelming
burden of proof beyond a reasonable doubt remains on the death advocates.
There is no magnum corpus ot evidence indicating the deterant benefit

of death penalties.

Consider that the propc;'sal tor death in the killing of a corrections oificer
is more dramatic than the penalty ior the wrongful death of a three year ' ‘ |
old accidentally injured at the checkout line during a supermarket holdup. |
Is the corrections oftficer more valuable than the child? Is there evidence

that disorders, or scuftles in prisons are detered by ''death tor cop-killer"

laws ? Of courwse not. It is only the fond wish ot some persons that deterance

can be won by death penalties. ’

NJCC remains steadtastly oppossed to any death penalties based on enyirical,
Biblical, and political grounds as signitied in the last instance by the positions
of its tourteen Church judicatories.

Still another tactor in the punishment tor the situation view that NJCC endorses
is improvement ot the New Jersey system in dealing with ottenders remanded
for therapy. The article cited in National Obsex»ver makes much of a Calitornia
case where an otfender had 16 years of incarcetad therapy tor a four year
straight sentence crime. Obviously such instaraces are a travesty. The way

to remedy any such tuture mistakes is only to put a maximum term provision

in the code regardless ot the manner in which the term is served; therapy,

cold storage, or what have you.
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There is a basic problem with the sentencing privisions inthe proposed
code: they are based on 1955 thinking. The concept of degreces ot severity
is helptful. But the basic length ot sentences is out of date. It does not
take into account knowledge hard won wince the model code was written.
We urge the Committee to study the data and reduce much of the sentence
length provisions in this New Jersey document.

Another change we seek is tor crimes by corporations. The draftdoes

not adequately change the existing situation wherein a billion dollar
multinational corporation may endure less ditfficulty from the judement

than a youthtul otfender convicted of unarmed breakin to a residence

in the daytime., Atter the recent revelations ot gross crime by corporations,
polticical operatives, and even otticers of the State in the cases ot the

CilA and FBI, NJCC beleives that the penalties for corporate crime must

be wiitten in sterner terms.

The eleven grounds torthe Court's withholding imprisonmentin thedratt
are helpful. They should be wrapped in provisions whicih will ensure
good pre-sentence proceedures and a report of rationate by the Court

in each instance, rather than leaving such process up to the Court.-

Why ? is the question society deserves to hear an answer to in sentencing.
We certainly have found in sad experience that sentencing does not

cure crime ex operor operatum.

Another problem we have in this dratt is the casual reterence (pg.141)
to sentences ot less than one year being served in '"the common jail."
Even slight investigation by the Committee will reveal that such jails
are the worst institutions in our State. So if one hopes to deter crime
by punishment, the jail will be avoided because of its inhuman nature
and its ''school for crime' character. Rehabilitation is hardly a word
trom the same language as jail. The jails ought to usetul only in
pretrial situations, and then their population should be drastically
reduced by bail and other proceedings.

Because NJCC beleives the Judiciaty Committee regards Criminal
Code revision with sincerity and prudence, we will stay our impulse
to submit many pages of study citations. Rather, we again plead
that tar more deliberative thought be given to the sentencing aspect
than has been thus tar possible. We believe the Administration will
understand some further study and time expenditure,

We are sympathetic with the pressures on the Committee in this

grave task ot :Code revision. It is a noble task it pursued with

the idea ot improving the pertormance ot our corrections system

by humanization ot treatment and concurrent reduction inthe return

to crime. This is one ot the three most difficult issues inour Republic,
It also enjoys some ot the lesast sensible evidence. But we commend
the Assembly Judicary Committee for its work, and ask incorporation
ot our recommendations in the tinal Code bill.
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