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NOTICE OF APPEAL. 

New Jersey Supreme Court 
ESSEX COUNTY. 

SPRINTZE DuLBERGER and ABRAM 
DuLBERGER, 

Plaintiffs-Appellants, 

vs. 
IGN ATZ RADLI, 

Def e1n,d.ant-Respondent. 

Action 
at Law. 
Notice of 
Appeal. 

PLEASE TAKB NOTICE that the plaintiffs appeal 
to the Court of Errors and Appeals in the last 
resort in all causes in New Jersey from the whole 
of the judgment entered in this cause. 

Dated, Newark, N. J., January 31, 1928. -

RAYlVIOND H. COHEN, 
Attorneys of Plaintiffs-Appellants. 

rro Messrs. W olber & Gilhooly, attorneys for de-
fendant-respondent, 763 Broad street, Newark, 
N. J. 

Service is hereby acknowledged of a copy of 
the within notice of appeal this 1st day of Febru-
ary, A. D. 1928. 

WOLBER & GILHOOLY, 
Attorneys for Defendant-Respondent. 
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GROUNDS OF APPEAL. 

New Jersey Court of Errors and Appeals 

SPRINTZE DuLBERGER and ABRAM 

DULBERG ER, 

Plaint ·ifls-Appellants, 

vs. 
TaNATZ RADLI, 

Def endarnit-Respondent. 

Action 
at Law. 

On Appeal. 

Grounds of 
Appeal. 

The appellants state the following grounds of 
appeal: 

1. Because the Court, over the objection of 
the attorney of the appellants, charged the jury 
as follows: 

"We know that ceilings do not fall solely 
from water; that there are other causes 
which ceiling would fall from. A common 
cause is the big motor trucks that go by and 
shake houses. If it came down from some 
other cause and not from this water, then, of 
course, the plaintiffs cannot recover in this 
case because they must show negligence on 
the part of the landlord, and maintaining the 
ceiling is not a duty of the landlord in this 
particular case; that is, maintaining it from 
damage due to some cause other than as I 
have said." 

2. Because the Court, over · the objection of 
the attorney of appellants, charged the jury as 
follows: 

"If you are satisfied by the evidence that 
the defendant had no notice that the ceiling 

3 
Grounds of Appeal. 

was in a defective condition, then, and in 
such event your verdict shall be for the de-
fendant." 

3. Because the Court, over the objection of 
the attorney of appellants, charged the jury as 
follows: . 

'' If you find that the ceiling became _111. a 
defective condition from a cause not w1tlnn 
the control of the defendant, then and in such 
event the plaintiffs cannot recover." 

4. Because the Court, over the objection of 
the attorney of appellants, failed to charge the 
plaintiffs' first request to charge as f~ll_ows: 

'' In the absence of any prov1s1on 1n a 
lease the burden of making repairs is orcli-
uaril~ on the tenant, but by the terms of a 
written lease hetvveen 1\1:r. Dulberger and a 
Jacob Gelber, ,vho owned the property ·when 
the lease ·was entered into, April 27, 1922, and 
which lease the defendant admits was as-
signed to him when he bought the property 
from Gelber it is provided that in this par-
ticular case 'the landlord shall he permitted 
to enter the pren1ises to examine and repair 
the ,vater pipes if any may be broken, and 
then continues to recite that the landlord 
shall not be bounden to make any other re-
pairs unless elsewhere in the lease agr~ed. I 
therefore charge you that in this particular 
case the duty of making repairs to the water 
pipes ~as expressly placed upon th: _land-
lord by the terms of the lease ong1nally 
entered into by Gelber and subsequently as-
signed .--to Ra·dli.' ' · 
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4 
Grounds of Appeal. 

5. Because the Court, over the objection of 
the attorney of appellants, failed to charge the 
plaintiffs' second request to charge as follows: 

'' If you believe from the evidence that the 
ceiling in this kitchen got into . a dangerous 
and unsafe condition on account of the fail-
ure of the landlord to reasonably examine 
and carefully repair any broken water pipes, 
after he was charged with knowledge that 
pipes were leaking and the ceiling becoming 
damp and cracked, and so much so that 
·water was leaking through the ceiling, and 
that finally a portion of the ceiling fell as a 
direct and proximate result of the landlord's 
failure to make such examination and re-
pairs, I charge you that this ·would be negli-
gence on the defendant's part." 

6. Because the Court, over the objection of 
the attorney of appellants, failed to charge the 
plaintiffs' third request to charge as follows: 

"Independent of whether or not the lease 
cast any duty upon the landlord to make re-
pairs of broken water pipes, it is claimed by 
the plaintiffs in this case that the defendant 
did undertake to repair the ceiling of the 
front room and repair this kitchen ceiling, 
by bringing two colored plasterers to the 
house in January, 1925, and instructino-• I:) 

those men to fix the ceilings of the two 
rooms, from which it is claimed a piece of 
plaster had fallen from the kitchen ceiling 
in December, 1924, and the plaintiffs claim 
that at the time the defendant came with 
these plasterers there were large cracks in 
the kitchen ceiling which extended from one 
side of the room to the other, but that the 
plasterers only put in a patch in the kitchen 
,vhich filled in the hole made by the plaster 
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Grounds of Appeal. 

which had previously fallen, and that the 
ceiling was not repaired otherwise, and that 
these large cracks remained when the plas-
terers had completed their work, and that 
the next day the plaintiffs showed these 
cracks to the defendant and expressed a 
fear as to the safety of the ceiling, and were 
assured by the defendant that it was all 
right and the room safe to use, and on this 
point I charge you that whether or not the 
lease in1posed a duty on the defendant of re-
pairing this kitchen ceiling, if you believe 
the story of' the plaiµtiffs, it is clear that 
the landlord assumed and undertook the duty 
to repair it, and if this is so I charge you 
that he was bound to perform it in a reason-
ably careful manner, and if the ceiling fell 
in January, 1926, as a result of the land-
lord's failure to use reasonable and proper 
care in repairing· this ceiling, it would be 
negligence on his part, the law being that 
one ·who undertakes to perform an act and 
performs it negligently is liable for such 
negligence if damage to another proximately 
results therefrom.'' 

7. Because the Court, over the objection of 
the attorney of appellants, failed to charge the 
plaintiffs' fourth request to charge as follows: 

"In determining whether or not there was 
any negligence on the defendant's part in 
the repairing of this ceiling, a definition of 
negligence may be of assistance to you, and 
I therefore charge you that it is the failure 

J o do __ ,)Vh_at a reasonably prudent person 
·. would ordinarily have done under the cir;-

cumstances of the situat1on, or the doing of 
what such a person under the existing cir-
cumstances would not have done.'' 
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6 
Groiwtds of Appeal. 

8. Because the Court, over the objection of 
the attorney of appellants, failed to charge the 
plaintiffs' fifth request to .charge as follows: 

''Not all negligence on the part of a per-
son injured is contributory negligence. 
,vhere the defense of contributory negli-
gence is set up, as it is in this case, three 
things have to . concur: (1) the defendant 
must prove lVIrs. Dul berger Vi7as negligent ; 
(2) he must prove that that negligence con-
tributed to the injuries in such a way that 
if she had not been negligent she would have 
received no injuries at the hands of the de-
fendant; and ( 3) these things must be 
proved by the defendant by the greater 
weight of the evidence. Therefore, unless 
you find these three elements in this case, I 
charge you the defense of contributory negli-
gence cannot be sustained. N. J. Express 
Co. v. Nichols (E. & A.), 33 N. J. L. 434; 
James v. D., L. & W. (E. & A.), 104 Atl. 333; 

. Danns v. P. S. Ry. Co. (E. & A.), 133 Atl. 
196." 

9. Because the Court, over the obje-ction of 
the attorney of appellants, failed to charge the 
plaintiffs' sixth request to charge as f ollo-ws: 

. '' On this question of any contributory neg-
ligence on the part of the plaintiffs, you also 
have a right to consider (if you believe it to 
be a fact) that they were assured by the 
landlord, whenever they inquired of him as 
to the safety of this ceiling, that it had been 
properly repaired and the room was safe 
for them to use, in addition to which I charo·e b 

you that they had a right to assume that 
the defendant would perform the duty which 
he o-wed to them; that is, that he ,vould use 

7 
Growids of Appeal. 

reasonable and proper case to have this ceil-
ing in a condition whe.re it was safe for 
them to use the kitchen, in the absence . of 
some warning to the contrary, and you are 
instructed that if ·while in the exercise of 
reasonable care for her own safety -Mrs: 
Dul berger was injured by the defendant's 
failure to perform this duty, the plaintiffs 
are entitled to your verdict." 

10. Because the Court, over the objection of 
the attorney of appellants, failed to charge the 
plaintiffs' seventh request to charge as follows: 

'' If you believe that previous to the hap-
pening of this accident Mrs. Dulberger had 
some latent disease or weakness, but suf-
fered no pain, nervousness or discomfort 
from it, and that as a result of her injuries 
in this accident she does suffer pain, i1erv-
ousness and discomfort, I then charge you 
that the injuries are the proximate cause of 
her present condition and not .the latent dis-
ease or weakness, and if you feel she is en-
titled to your verdict she should be permit-
ted to recover for -all the damages shown to 
have proximately resulted from this acci-
dent. Hahn v. D., L. & W. (E. & A.), 105 
Atl. 459." 

Dated, :March 3, 1928. 
Respectfully, 

RAYlVIOND I-I. COI-IEN, 
Attorney of Plaintiffs-Appellants. 

Service is hereby acknowledged as of time of 
a copy of-Jne ··within grounds of appeal this 3rd 
day of · March, A. D. 1928. 

,voLBER & GILHOOLY, 
Attorneys of Defendant-Respondent. 
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Com,plaint. 

T'RANSORIPT OF PLEADINGS. 

New Jersey Supreme Court 
10 SPRINTZE DuLBERGER and ABRAM 

DuLBERGER, 
Plaintiffs, 

vs. 

IaNATZ (or Ignacy) RADLI, 
Defendant. 

W olber & Gilhooly, attorneys. 

Judgment 
Record. 

Action 
at Law. 

On Postea. 

Ju ,dgment for 
Defendant. 

20 
Ignatz (or Ignacy) Radli, the defendant in this 

cause, was summoned to answer unto Sprintze 
Dulberger and Abrain Dulberger, the plaintiffs 
therein, in an action at law upon the following 
complaint: 

( Summons issued December 28, 1926.) 

Plaintiffs, Sprintze Dulberger, a resident of 
Belleville, in the County of Essex and State of 
New Jersey, says that: 

30 FIRST COUNT. 

1. On January 5, 1926, and for some time 
previous and subsequent thereto, the defendant 
was the owner of premises known as No. 54 
vVaverly avenue, in the City of Newark. 

2. On said date, and for some time previous 
and subsequent thereto the plaintiffs were ten-
ants of the defendant at the above address occu-. ' py1ng a store and four rooms in the rear of the 

40 same, all on the ground floor of said building. 

9 
Complaint. 

3. Plaintiffs leased said premises under date 
of April 27, 1922, by a written lease with one 
Jacob Gelber, from who1n def~ndant subsequently 
purchased this property, and by whom the fore-
going lease was assigned to this defendant. 

4. That some time in December, 1924, a por- 10 
tion of the ceiling in the living room of said 
premises then occupied by the plaintiffs fell, the 
repairs to which were undertaken and made by 
this defendant as landlord of the plaintiffs. 

5. In January, 1925, a portion of the ceiling 
in the kitchen of said apartment fell and the 
rest of said ceiling was cracked and broken in 
many places, due largely to leaks and breaks in 
certain water pipes which the defendant, as 
owner and landford, had expressly agreed to ex- 20 
amine and repair. 

6. The plaintiffs had frequently notified the 
defendant of the condition of the ceiling in said 
kitchen prior to January, 1925, and he had prom-
ised repeatedly to repair the same. 

7. After a portion of said ceiling fell in J anu-
ary, 1925, the defendant undertook to repair the 
same and put it in a condition where it would be 
reasonably safe for the use of the plaintiffs, 30 
which work, however, was negligently and care-
lessly done and consisted only of patching that 
portion which fell, whereas said ceiling was 
cracked, loose and water-soaked in many places, 
which facts were known to the defendant and 
which a reasonably careful inspection would have 
disclosed. 

, : . . ,('_ ,~}- . ~,..-. -~ 

8. - In November, 1925, the plaintiffs again 
called the attention of the defendant to the dan-
gerous condition of said kitchen ceiling, and 40 



10 
Complaint. 

threatened to vacate said premises unless the 
defendant put the same in a reasonably safe con-
dition, whereupon the defendant personally in-
spected and tested the same and agreed to im-
mediately have the necessary repairs made. 

10 9. Defendant negligently and carelessly neg-
lected and failed to have said ceiling repaired 
and to mend or repair the leaks and breaks which 
for a long time existed in the water pipes directly 
over said ceiling, as a direct and proximate re-
sult of which a large portion of said kitchen 
ceiling fell on this plaintiff on January 5, 1926, 
while she was· engaged in her household duties 
in said kitchen. 

20 

10. vVhereby and by means of the premises the 
plaintiff was struck violently on the head, back 
and shoulders by said falling ceiling; sl).e ·was 
rendered unconscious for a long period of time, 
her nervous and mental system has been greatly 

-shocked and shattered; she has suffered great 
physical and mental pain; she has lost a large 
portion of the hair from her head; she is unable 
to perform work which she could and did per-
form previous to re.ceiving her injuries; she 
has been compelled to undergo medical treat-
ment in an endeavor to be healed and cured of 

30 her injuries; her general health has been ruined 
and she is permanently injured. 

Plaintiff Sprintze Dulberger demands of the 
defendant the sum of $20,000 damages. 

Plaintiff Abram Dulberger, a resident of Belle-
ville, in the County of Essex and State of New 
Jersey, says that: 

11 
Answer. 

SECOND COUNT. 

1. He here repeats and re-alleges each of the 
paragraphs of the first count, numbered from 1 
to 10, inclusive, with the same force and effect as 
though fully set forth herein. 

11. That he is the husband of the plaintjff 
Sprintze Dulberger, and as such is entitled to 
the aid comfort and society of his said wife, of ' . which he has been deprived by the foregoing acts 
of the defendant; due to her inability to assist 
him in the conduct of his business, as she for-
merly could a:nd did do, he has lost large sums 
of money, and as her husband he has been com-
pelled. to lay out and expend divers large sums 
in a reasonable effort to have her healed and 
cured of her injuries as aforesaid. 

Plaintiff Abram Dulberger demands of the _ de-
fendant the sum of $10,000 damages. 

Filed January 6, 1927. 

RAY11OND H. COHEN, 
Attorney of Plaintiffs. 

The · defendant, Ignatz Radli ( erroneously 
called Ignacy Radli in the complaint), residing 
in the City of Newark, County of Essex and State 
of New Jersey, answering the complaint in the 
above-entitled cause, says that: 

1. He admits paragraph 1 of the first count 
but denies each and every remaining allegation 
of the first count of the complaint. 

2. '.~ _11his --Befendant at all times has exetcised· 
reasonable care and diligence ~of the maintenance 
of the premises descr _ibed in the bill of complaint. 
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12 
Answer. 

FIRST SEPARATE DEFENSE TO 
FIRST COUNT. 

1. The plaintiff Sprintze Dulberger ,vas guilty 
of contributory negligence in remaining in the 
demised premises under the circumstances set 

10 
forth in the complaint. 

SECOND SEPARATE DEFENSE. 
1. The said plaintiff Sprintze Dulberger as-

sumed the risk of injury in remaining on the 
demised premises if the same were in the condi-
tion as set forth in the complaint. 

ANSWER TO SECOND COUNT. 
1. The defendant repeats each and everv alle-

20 gation contained in his answer to the first" count 
and makes the same a part hereof as if recited 
at length. 

2. He repeats the allegations contained in the 
first and second separate defenses. 

SEPARATE DEFENSE TO FIRST AND 
SECOND COUNTS. 

1. Notice is hereby given that at or after the 
trial of the above-entitled cause the defendant 

30 will move to strike out the complaint in that the 
· same discloses no cause of action and in that the 
said complaint failed to disclose any facts show-
ing any duty owing by the defendant to the plain-
t~ff and upon. the further ground that the plain-
tiffs voluntarily assumed the risk of injury in 
remaining upon the demised premises under the 
facts set forth in the bill of complaint. 

WOLBER & GILHOOLY, 
Attorneys for Defendant. 

40 
Filed January 17, 1927. 

13 
Reply-Judgment. 

Plaintiffs deny the matters and things stated 
and set out in paragraph 2 of the answer of the 
defendant to the first count of_ the complaint, and 
to the matters and things stated and set out in 
the first and second separate defenses to the 
first count and the answer of the defendant to 
the second paragraph of the second count; and 10 
the matters and things stated and set out in the 
separate defense to the first and second counts. 

RAYMOND H. COHEN, 
Attorney of Plaintiffs. 

Filed January 19, 1927. 

This case was tried before Judge William A. 
Smith, to whom the same was referred for trial, 
·with a jury, at the Essex Circuit, on January 20 
11th, 12th and 13th, in the year 1928. 

The jury rendered a verdict in favor of the 
defendant. 

Whereupon it is adjudged that 
the complaint of the plaintiffs be 

Costs $46.00. dismissed and that the defend-
ant, Ignatz ( or Ignacy) Radli, 
do recover of the said plaintiffs, 

Sprintze Dulberger and Abram Dulberger, his 
costs, which have been taxed at the sum of forty-
six dollars. 

Judgment entered January 17, 1928 . 

WM. S. GUNLMERE, 
C. J. 

30 

40 



14 
Clerk's Certificate. 

I, EDWARD J. KELLEHER, Clerk of the Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true copy of the judgment 
entered in the above-stated cause as the same 
remains of record in my office. 

10 In testimony whereof I have set my hand _ and 
the seal of said Court at Trenton this 3rd day of 
February, A. D. 1928. 

20 
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(SEAL) 
EDWARD J. KELLEHER, 

Clerk. 

15 
Opening. 

TESTIMONY. 

NEW JERSEY SUPREME COURT. 

EssEx CIRCUIT. 

Friday, January 6, 1928. 

SPRINTZE DuLBERGER, et al., 

vs. 
lGNATZ RADLI. 

Action 
at Law. 

10 

Before Hon. William A. Smith, J., and a jury. 

For the plaintiff appears Raymond H. Cohen 
(by John W. Palmer). 20 

For the defendant appear W olber & Gilhooly 
(by Edward J. Gilhooly). 

(Nine jurors are drawn.) 

Adjourned until 10 A. M., Monday, January 9, 
1928. 

SECOND DAY. 

Monday, January 9, 1928. 

Continued pursuant to adjournment. 

Present, cou~sel as before stated. 

(Remaining three jurors are drawn.) 

( The jury is S:V?rn.) _ 
, ;• • -~ , ... :,- r 

( Counse( for the plaintiff •being engaged in 
another ,court, the case is adjourned to Wednes-
day, January 11, 1928.) 

30: 

40 
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Opening. 

THIRD DAY. 

Wednesday, January 11, 1928. 

Continued pursuant to adjournment. 

Counsel as before stated. 

Mr. Palmer opens for the plaintiffs. 
:Mr. Gilhooly opens for the defendant. 

Mr. Palmer: I offer in evidence the lease 
and the interrogatories. 

The Court: The lease will be received in evi-
dence; you will read the interrogatories you wish 
to offer. 

( The lease is received in evidence and marked 
Exhibit P. 1.) 

Mr. Palmer: These are interrogatories asked 
of the defendant by the plaintiff, answers to 
which he had to give, and did under his oath give, 
as follows: 

'' 1. On what date did you become o-,vner of 
premises known as 54 Waverly avenue, in the 
City of Newark 1 Answer: Conveyance, Gelber 
et ux. to Radli et ux., recorded July 24, 1922. 

2. Upon becoming the owner of said premises 
30 was there assigned to you, or did you in any other 

manner, come into possession of a written lease 
between these plaintiffs and one Jacob Gelber, 
bearing date April 27, 19221 Answer: Yes. 

3. Were said premises purchased by you of 
one Jacob Gelber 1 Answer: Yes.'' 

I am reading from the lease, Exhibit P. 1, 
bottom of page 1, after referring to two or three 
things Mr. Dulberger must do: 

"And will permit the said party of the first 
40 part (Jacob Gelber) or his agent, to enter the 

17 
Sprintze Dulberger, dfrect. 

said premises at reasonable hours in the day-
time to examine and repair the water pipes (only) 
if any may be broken; the party of the first part 
not being bounden to make any other repairs 
unless it be elsewhere in this lease expressly so 
agreed.'' 

I don't know of anything else in this lease 
which has any further bearing at this time. 

SPRINTZE DULBERGER, one of the plain-
tiffs, sworn in behalf of the plaintiffs. 

Direct examination by Mr. Palmer. 

Q How long did you live in the house and 
store at 54 Waverly avenue 1 A I don't re-
member. 

Q Don't you know how many years you lived 
there 1 A It was over three years. 

Q When was it that you and your family 
moved there 1 A I think it was after Easter, but 
I don't remember the month. 

Q What year1 A I don't remember. 
Q Who owned the property when you and 

your husband moved there 1 Who was the land-
lord 1 A When we moved in 1 

10 

20 

Q Yes. A Mr. Gelber. 30 
Q How many rooms were there that you and 

your family used 1 A Four rooms. 
Q Are you bleeding from your lip now 1 A 

Yes. 
Q What is bleeding, just your lip 1 A Yes. 
Q Did you · say there were four rooms 1 A 

Four rooms. 
Q,~ - Is the 're -~lso a store, A Yes, sir. 
Q When you say four rooms, does that mean 

four rooms counting the store, or· the store and 
four rooms 1 A The store and four rooms. 4o 



18 
Sprintze Dulberger, direct. 

Q What kind of business did you and your 
husband conduct there? A It was dry goods 
and a little candy and hard,vare. 

Q I--Iow old a ,voman are you? A Forty-
five. 

Q How long have you been married? A 
10 Twenty-nine years. 

Q Up until the time you had been hurt, how 
had your health been? How did you feel? A 
\T ery good; I never feel sick in my life. 

Q How many children had you had? A I 
had eleven children and some of them died as 
soon as they were born. 

Q At the time of the a·ccident how many chil-
dren did you have? A I didn't have no more 
since then. 

20 Q No. How many children were living at 
the time .you were hur~? A Five ,vere living. 

Q Did they live there at the Waverly avenue 
address with you? A One was married and 
four of them I had ,vith me. 

Q While you were living there and down near 
the end of the year 1924, what did you notice 
about the ceiling in the kitchen and in your front 
room? · A Water was leaking; we had to put 
pails and bottles all over. And then, the ceiling 

30 was cracked, and it started to crack a lot more. 
Q Did Mr. Radli know that all that was going 

on? A Yes, sir. 
Q How did he come to kno-\iv? A lVIy husband 

told him about it. 
Q Down near the end of 1924 what happened 

to the ceiling in the front room? A Half of the 
ceiling came down. 

Q Did 1\1:r. Radli know that? A We let him 
know. 

40 Q He knew it, did he? A Yes, sir. 

19 
Sprintze Dulberger, direct. 

Q How do you know he knew it? A My 
husband told him. 

Q At the end of December, 1924, what hap-
pened in the kitchen? A A big piece of ceiling 
over the door came down. 

Q Before that piece fell down from the ceiling 10 
of the kitchen, tell us what the ceiling of the 
kitchen looked like? A The ceiling of the kitchen 
looked like it was cracked and it was like a dark 
color. 

Q How long had it been that way before the 
piece fell out? A For a long time. 

Q About how long? Do you know? A I 
don't remember exactly. 

Q Tlien you say around the end of December 
a piece fell out in the kitchen. Did Mr. Radli 
find out about that piece falling out 1n the 
kitchen? A We sent for Mr. Radli. 

Q What did he do? A He said he wa8 
going to fix it. 

Q '\Vhom did he tell that to? A To my hus-
band. 

Q Were you there, too? A I was there, too, 
in the kitchen. 

Q What did you show him at that time? Did 
you show him the kitchen or did you sho,v him 
the front room, too? A The front room and the 
kitchen. 

Q What next happened around there? A 
A few days later he came ,vith the two colored 
masons and they arranged a price and then they 
fixed it. 

Q ; vVhat'"did /Mr; Radli say to the colored men 
thatyou heard him say? Wh~-t did you hear lVIr. 
Radli say to these colored men? A -He told them 
to fix it and make a ··good job out of it. 
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Q How many rooms did he tell them to do the 
work in? A Just the front room and kitchen. 

Q What did these colored men do in the front 
room? A They tore the whole ceiling down and 
put a new ceiling in. 

10 
Q You say they tore down what was left of 

the ceiling in the front room and put a whole 
new ceiling in? A Yes. 

Q What did they do in the kitchen? A They 
only fixed the patch. 

Q When they got through with the patch, tell 
me how the rest of the ceiling looked? A It 
was cracked from one end to the other. 

Q Did Nir. Radli know about this crack and 
that the men had only put the patch in? A My 
husband sent for Mr. Radli and asked him why 

20 he didn't fix the whole ceiling in the kitchen like 
he did in the other room. 

30 

Q What did Mr. Radli do? A I-Ie tapped 
·with a broom on the ceiling and he said the ceil-
ing is perfectly all right. 

Q That was early in January of 1925, ·wasn't 
. t OJ 1 . 

Mr. Gilhooly: I don't want to object, but 
that certainly is leading. 

Mr. Palmer: I thought it had already 
been testified to or I would not have said it, 
Nir. Gilhooly. 

Q After testing the ceiling with the broom 
handle and telling you it was all right, what did 
Mr. Radli do? A That's all. 

Q He went home, I suppose? A Yes, sir. 
Q, You have told us that before this patch 

fell, a lot of water used to leak through the 
40 kitchen? A Yes, sir. 
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Q What did you catch the water in? A We 
had to put buckets and pails all over. 

Q After the patch was pµt in there did the 
water then leak through? A Not for about ten 
months later. 

Q And about ten months later, tell us what 
happened with regard to the water. A In about 
ten months later the water started to leak again 
from the cracks. Then my husband sent a.gain for 
lVIr. Radli and he told Mr. Radli about it. Mr. 
Radli again tested it with the broom and he said 
the ceiling· i_s all right, only on account of the 
water pipes, and he is going to fix the water 
pipes. 

Q I believe that the gentlemen who are to 
try your case can't hear you. Can you talk 
louder? A I don't feel so good. 

Q I know you don't, but for a few minutes 
just try to talk louder. After Mr. Radli came 
again and tested it with a broom what happened 
one night in that kitchen? A It was on the 5th 
of January; I was in the kitchen getting supper 
ready-

Q About what time of the night? A It was 
between 6 o'clock and 7 o'clock, I don't re-
member exactly the time. So, just as I went 
over by the wash tub to peel potatoes, and un-
expected all of a sudden a piece of the ceiling fell 
on my head and back. I was put on a chair; my 
husband was standing near me. I was all shaken. 
'l1hen he helped me in the bedroom and I went to 
bed and they sent for the doctor. 

Q For about hov,1 long did you stay in bed? A 
For : about -·Jou-r ·'or five weeks. 

Q - Who~ did you have taking care o-f you 1 
What was the name of -the doctor 7 A The first 
doctor ·was Dr. Bengelsdorf, then Dr. Levin. 
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Q: You say that was on January 5th that th at 
happened to you? A Yes, sir. 

Q January 5th of what year? Do you re-
me1nber? A 1926. 

Q Why did you go to bed and stay there for 

10 four or five weeks? Why did you do that? A 
Because I was very sick; I couldn't stand on my 
feet. 

Q Where were you sick? A I was dizzy-
right after the accident I started to vomit abou t 
three or four times that night. 

Q Was that the same night as the accident or 
the next night? A The same night. 

Q Why didn't you get up sooner instead of 
staying in bed four or five weeks? A I 

20 couldn't because I was dizzy and I had terribl e 
headaches and my heart vi1as heating-I couldn 't 
stand it . 

Q Tell us about your heart. What was ther e 
about your heart? A It was beating-it was 
beating fast-I couldn't stand up and my hea d 
was getting dizzy and I feel like fainting if I 
stand up and I had to fall back, so I had to sta y 
in bed. 

Q Everybody's heart beats. What do you 

3 0 mean?. A It was beating fast-it scared me. 
Q Is that what was the matter with you when 

you were in bed? You were dizzy and you had 
headaches and your heart beat fast and fright-
ened you? A Yes. 

Q Was there anything else the matter with 
you? A I had to have ice bags on my head for 
almost a week. 

Q Then finally you did get up, didn't you ? A 
Abont the fifth week. 

Q Were you all right when you got up? A 
40 No . 

23 

Svrin tze Dulbe rger, dfrect. 

Q What was the matter with you? A I still 
feel dizzy; I can't stand up. I try to get in the 
kitche n to do something and I feel like falling 
back in a chair. I had to lay down every once in 
awhile and I couldn't do anything in the store no 
more. 

Q Before this accident happened, and before 
this ceiling fell on you, what did you used to do 
in the store? A I used to take care of the store 
and the house. 

Q Why didn't your husband take care of the 
store? A He is sickly always. He used to do 
the buying and I used to be in the store all day. 

Q Since the accident happened have you taken 
care of the store? A No, no more. 
· Q Why not? A I can't; I have no strength. 

I don' t feel good no more. 
Q Yon have told us you do not feel well. Tell 

us how it is and where you feel bad down to 
today. A I feel bad. I feel shaken always. I 
try to do cooking or something. 1\1:y daughter is 
with me because I can't do it n1yself and some-
times I get dizzy spells and I have headaches and 
other t imes I am shaking, and I feel dizzy and I 
can't help crying. Then I can't do nothing. 

Q How often do you get these spells where 
you shake all over and cry ? How of ten do they 
come on you 01 A Sometimes two or three times 
a day and sometimes once a day, and another 
time-a bout once a day a11d two or three times 
somet imes. 

Q Hov,1 often do you get ,veak ? A I always 
feel weak. _ -· , , "· Jo - . • .. ·- . 

Q · -Y ou-·are always weak, ar,_e you? A Yes. 
Q How often is it . you · notice your heart 

beati ng so fast? A .. Soon after the accident. 
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Q But how often does it bother you? A As 
soon as I get nervous my heart starts to beat 
faster. 

Q Do you get nervous very often and does 
your heart go faster very often? A Yes, sir. 

Q Aside from helping your husband in the 
10 store, as you used to do before the accident, who 

used to do the housework up there in your house? 
A I used to do it and my children used to help 
me. Sometimes I used to do it myself because I 
was ahvays strong. 

Q Are you able to do the housework now? A 
No, sir. 

Q You have gotten well enough to do a little 
of it, haven't you? A Just a little sometimes 
when I feel all right, but my daughter is always 

20 helping me. She come,s every day since the night 
of the accident. 

30 
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Q By your daughter, do you mean your mar-
. ried daughter, Mrs. Kohn? A Yes. 

Q What is it your married daughter does? A 
She helps my husband in the store and helps me 
in the kitchen. 

Q Can you once in awhile get a meal ready for 
the family? 

Mr. Gilhooly: I object on the ground that 
these questions are all leading. I think he 
can ask what she can do and ·what she can-
not do. 

The Court: Ask her what she does with 
reference to the meals. 

The vVitness: Sometimes I start to cook 
something and just as I start to do some-
thing I start to shake all of a sudden and I 
can't finish no more. I got the shaky feeling 
and dizzy and I can't possibly stand it in the 
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kitchen and I have to get out in the air to 
get over it. 

Q, In cooking, once in a while, I suppose salt 
has to be put in the food and seasoning? A 
Yes, and many times I make mistakes. I wanted 
to put salt in the soup and I put in coffee, and I 
spoiled the whole dinner. 

Q What did you think you were putting in? 
A Salt, but I n1ade a n1istake and put in coffee. 

Q You can read, can't you? A Yes, a little. 
Q vVhat do you do sometimes turning on the 

lights? A I light a n1atch, and early in the 
morning I press the button, thinking it is night-
time and I light the lights when I want to go in 
my bedroom. 

Q vVhat I want to find out is this: When you 
put coffee in the food, what is it you think you 
are putting in? A I think it was salt and then 
I find I was making a mistake. 

Q ,Vhen you go over and turn the electric 
light on, what is it you think you are doing? A 
I think it is night; I forget for the moment. 

Q Since this accident happened, how n1any 
days have you felt good and felt like you used 
to before you were hurt? A There isn't one 
day that I feel good; I always feel something. 
Either I get headaches over here (indicating) or 
my ear (indicating) swells out like and I get 
nervous and can't stand it and I always make 
mistakes every day I do something. 

Q ,Vhat have you noticed about your hair 
since the accident happened? A I lost more 
than ;:half -m11 hair'. - :My hair ·was past my knees; 
and now it is all short and coming out in bunches. 
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before the ac-cident? A No, I always had nice 
long hair and thick. 

Q I:Iow is your weight compared to what it 
was before you were hurt? I mean are you fat-
ter or thinner? A Before the accident I weighed 
225 pounds, now I weigh about 178. 

10 Q Before this accident happened how were 
you for ren1embering things? A I could remem-
ber everything very well. 

Q How are you since you have been hurt? A 
Now, I can't remember the least thing. I might 
go to get something and I stay there about ten 
minutes coming back and I forget what I wanted 
to get and then if I wait a little while I re1nember 

. what I wanted to get and I go back. 
Q Do you want to get well? A Oh, sure. 

20 Q Do you do what the doctors tell you to do? 
A Surely. 

Cross exa1n·ina.tion by 11r. Gilhooly. 

Q 1\/[rs. Dulberger, how old were you when 
you got married? A Sixteen? 

Q How much did I understand you to say you 
weighed before this accident? A Two hundred 
twenty-five. 

30 Q When did you weigh yourself just before 
this accident to find out that you weighed 225 
pounds? A I used to weigh myself every week. 

Q When was the time that you ren1en1ber you 
weighed 225 pounds? A Just before the acci-
dent. 

Q On what day was the accident? A The 
5th of January. 

Q ,Vhat year? A 1926. 
Q ,Vhat fixes it in your mind that this acci-

dent was on January 5, 1926? A That's when 
40 it was, that's right. 
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Q Why isn't it January 6th and not January 
5th? A The 5th-one day makes no difference; 
I don't remen1ber exactly; I know it was the 5th. 

Q Was it the 6th? A I think it was the 5th, 
not the 6th. 

Q Do you remen1ber what day you moved into 
these premises? A I don't remember. 10 

Q Do you remember how many years you 
lived there? A I don't remember. 

Q You do remen1ber how many years you 
lived there, don't you? A No, sir. 

Q You say that your health ,vas very good be-
fore the accident? A Yes, sir. 

Q You are sure of that, aren't you? A Yes. 
Q You are sure of that? A Yes, nobody can 

tell you different; any of the neighbors can tell 
you. 20 

Q How o]d is your youngest child? A Four-
teen. 

Q And your eldest is how old? A Twenty-
five. 
· Q l[ave you a daughter that is twenty-nine 

years old? A No. 
Q And after the fourteen-year-old daughter, 

who comes next in age? A One boy, eighteen. 
Q And who con1es next to him? A One, 

twenty-two. 
Q When was your last child born? A About 

seven years ago. 
Q ':L1hat would be in 1920? A Yes, sir. 
Q Is that one of the children that died? A 

Yes. 
Q And before that child was born, when was 

the .11ext chUd)rt point of age born? A . That 
was the list · one. 

':" ~ 

Q And the time bef9re that, vyhen was that 
child born? A I .-can't re1nember; that was 
years back. 
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Q· Of the eleven children you have I under-
stand five were living at the time of the accident? 
A Yes, sir. 

Q And four were living home with you? A 
Four were home with me and one was married. 

Q You had one boy and three girls, is that 
1 O correct? A Three boys and one girl. 

20 
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Q' Did your boys and girls help your husband 
in waiting on the customers in the store? A No, . 
Slf. 

Q1 I-low about the eighteen-year-old boy? Did 
he go to work? A Yes; he is going to work. 

Q How about the fourteen-year-old boy, was 
he going to school? A No; he is working. 

Q I-Ie didn't work in the store, did he? A 
He used to help sometimes. 

Q Do you know Ed,vard Burell? 

Mr. Gilhooly: Will you stand up, :Mr. 
Burell? 

Q Do you know that man (indicating) ? A I 
think I do. 

Q He lived in the hou se that you lived in, 
didn't he? A I don't remen1ber that; there is 
many colored people that lived there. 

Q There were several families of colored peo-
ple living there, weren't there? A Sure. 

Q And he lived there, too, didn't he ? A I 
don't remen1ber that. 

Q I-Ie dealt with your husband and yourself, 
didn't he? A I think so, yes. 

Q He can1e into your stor e quite often, didn't 
he? A I think so. 

Q I-Ie used to talk to you in Gern1an and Jew -
ish, didn't he? A I don't remember that. 

Q· Do you know Mrs. Crump? 
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Mr. Gilhooly: Stand up, Mrs. Crump. 
The Witness: Yes. 

Q She lived in the house, · too, didn't she? A 
Yes. 

Q· And you used to talk to her time and time 
again? A Yes. 

Q Before this accident happened did you ever 
have any headaches? A Never. 

Q Did you ever have any headaches in your 
life? A Never in my life . 

Q Were you ever nervous before? A No, 
sir. 

Q Were you ever weak before? A Never. 
Q Did you ever feel weak after childbirth ? A 

I used to take care of myself; I was always 
Str ono-· I was never weak and never anything the t,, 

matter with me. 
Q Just ,vhat part of your head did this piece 

of plaster hit ? A Right here and on my back-
Q You are pointing to the top of your head? 

A Yes, sir. 
Q· The front or the back? A My whole head, 

front and back. 
Q How big was the piece of plaster that fell ? 

A It was about a yard and a half. 
Q Which way; long or wide? A Long. 
Q You are sure it is a yard and a half, not a 

foot and a half? A A yard and a half. 
Q You would know what a yard and a half 

,vas ? A Yes. 
Q How wide was this piece? A About a 

ya rd. 
Q About a yard ? . A :Maybe more-about a 

,. •,t:-.•9- • ,- • • . • • yard. . --·• · · · 
Q· What were you doing at the _particular time 

that this plaster str:.uck you? A I was right at 
the wash tub peeling potatoes. 
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Q vVhat time did this accident happen? A 
Between six and seven. 

Q It was near seven o'clock, wasn't it? A 
Betvveen six and seven. 

Q I understand you make a lot of n1istakes, 
don't you? A No, sir, I don't; maybe you do, I 
told the truth. 

Q But I mean, you make a lot of misakes. 
A I make a lot of mistakes, but I remember 
that. 

Q You are not mistaken about January 6th, 
are you? A No, I think it was the 5th. 

Q And you are not mistaken that you were 
:peeling potatoes at the wash tubs and that it was 
about six or seven? A No, sir. 

Q Did you have the wash tub tray up or 
down? A It was closed. 

Q In what part of the room did this piece of 
plaster fall? A Over the wash tubs. 

Q vVhere? A It was right over the wash 
tubs. 

Q1 Over the corner of the roon1, wasn't it? A 
Right over the wash tubs. 

Q The wash tubs were right in the corner of 
the room, weren't they? A Yes ; the floor was 
covered with ceiling pieces. 

Q The wash tubs were in the corner of the 
room, weren't they? A Yes, sir. 

Q And the ceiling that fell was right in the 
corner of the room? A Yes. 

Q \Vhen-did you first observe that this ceiling 
was in a defective condition? I want to know the 
time as nearly as you can remember? A You 
remember it is months-as soon as it was fixed 
that patch. 

Q It was in a defective condition before it was 
fixed, wasn't it? A Yes ; it was in bad condi-
tion since-
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Q In what month and what year did the ceil-
ing in the other room fall? A In the other 
room? It was in November, ~924. 

Q, Did that ceiling in the living room-do you 
know what the living room is? A We call it 
living room, but we had it for a bedroom, it was 
a front room, really, but we used it for a bed-
room. 

Q You have t~vo bedroo1ns, have you not? A 
Two bedroo1ns and a kitchen and a dining roon1. 

Q It was not in the dining room that the ceil-
ing fell? A No. 

Q But it was in ~ one of the bedroon1s? A 
What we call the front room and use it for a 
bedroom; that was right next to the kitchen. 

Q That was in November, 1924, wasn't it? A 
Yes, sir. 

Q You are sure it was in N oven1ber, 1924, 
aren't you? A Yes. 

Q \Vhat, if anything, fixes the date in your 
mind that it was in N oven1ber, 1924, that the ceil-
ing fell in this roon1? \Vas there anything that 
brings it to your mind? A It was that date. 

Q What makes you sure of that date? A 
\Ye all know it; n1y husband knows it, too. 

Q You can't be mistaken about that? A No, 
Sll'. 

Q You are sure of it? A Yes, sir. 
Q How long before N ove1nber, 1924, was the 

kitchen ceiling out of repair? A It was Decem-
ber-

Q I an1 talking of before that period. A I 
don:t remember. -' 

Q -\Va; it a month? A .J don't remen1ber. 
It was always leaking; it was · always trouble with 
·water pipes. 
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i1r. Gilhooly: I ask that that be stricken 
out. 

The Court: Strike it out. 

Q Start with November, 1924. A Yes, sir. 
Q The ceiling was fixed and no water came 

10 through for about ten months 1 A Yes, sir. 
Q That would take us to about September, 

19251 A It was in December. 
Q ,v as it all right in September 1 I-low do 

you know it was about ten months before the 
water started to leak through again 1 A It 
leaked before, too, and ten n1onths after that 
piece was fixed it started to leak again. 

Q Did it start to leak at any tirne before the 
ten months' period 1 A I think so. 

2 O Q You don't think so or you do think so 1 A 
After the patch was fixed and about ten 1nonths 
after it started to leak and the water started to 
come out. 

By the Court. 

Q Did it come through by the tin1e of the 
fixing and the end of the ten n1onths 1 A I think 
so; I think it came through once or twice. I don't 

30 remember exactly. 

By Mr. Gilhooly. 

Q vVhy do you say ten months 1 Are you 
guessing at that 1 A No, it was in December, 
1925. 

Q Then that would be thirteen n1onths. A 
Son1ething like that; I figured ten months; I 
don't remember exactly. 

Q You have figured it out, have you 1 Did 
40 you figure it out before you came into court 1 
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Did you figure out that it was ten months 1 A I 
know it sure. 

Q So I can figure it was about ten n1onths 1 A 
Yes. 

Q And the water came through very badly f 
A Yes. 

Q Did it bulge in places and look as though 10 
the ceiling might fall 1 A No, it didn't. 

Q You were afraid it would fall 1 A Yes. 
Q You sent for M:r. Radli, didn't you 1 A 
Yes. 
Q ,vhy did you send for hin11 A I wanted 

hin1 to fix the ceiling that way; I didn't want the 
. water coming through. 

Q You were afraid that the ceiling would fall, 
weren't you 1 A No, I wasn't; I had to carry 
about twenty pails of water all the time. 

Q That ,vas ten months after it was fixed the 
first time 1 A Yes, sir. 

Q From this period of ten months after it 
was fixed the first time, until January, 1926, you 
were constantly carrying out water, is that right 1 
A ,vhat do you mean 1 

Q Between the ten 1nonths the ceiling was 
fixed the first time and January, 1926, you had to 
carry a lot of ,vater from your apartment 0

/ A 
Yes. 

Q Did I understand you to say you carried 
out about twenty buckets of water 1 A Yes, sir. 

Q Did those come from one spot in the roo1n 
or different places 1 A Different places. 

Q Name the places where the water leaked 
through in the ceiling. A In different parts. 

Q,; Did jt_ l~a~ . over the kitchen range _1 A 
S01netimes. · · 

'°='!.. 

Q And did it leak 111 the spot_ where it fell 
down 1 A Yes. 

20 

80 

40 



10 

34 

Sprintze Dulberger, .cross. 

Q That was the spot over the tubs 1 A Yes. 
Q Did it leak over the water boiler1 A No, 

not over the water boiler. 
Q Mrs. Dulberger, you were in the habit of 

wearing a towel around your head before the 
accident, weren't you 1 A I don't remember. 

Q You used to wear a towel around your hai r, 
didn't you 1 A No. 

Q After the accident did you wear a towel 
around your head 1 A I did. 

Q Before this accident did you ever tell thi s 
man, Eddie Burell, that you had headaches 1 A 
No, I didn't talk to him about that. 

Q Did you ever tell Mrs. · Crump you were 
troubled with headaches 1 A After the acciden t. 

Q Did you ever tell her before the acciden t 
20 you had headaches1 A No, sir. 

Q You would remembe~ if you had had such 
a conversation, wouldn't you 1 A Yes, sir. 

Q These cracks were very noticeable in the 
kitchen, were they not f A Yes, sir. 

Q Anybody could see then1, couldn't they 1 A 
Yes, sir. 

Q And anybody could see the water coming 
through, couldn't they 1 A Yes, sir. 

Q You didn't have to be an expert to see th at, 
30 did you 1 A No, sir. 

Q You saw it, didn't you 1 A Yes, sir. 
Q Did your husband send for Mr. Radli in th e 

n1eantime 1 A Yes, he did. 
Q Did your husband tell him to fix it or it was 

"liable to falH A I don't know if he said it is 
liable to fall but he sent him to fix it. 

Q And l\f.r. Radli tested the ceiling and sai d 
it viTould not fall 1 A Yes, sir. 

Q Did you believe him when you said it would 
40 not fall 1 A Yes, sir. 
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Q You didn't believe it would fall, did you 1 
A No, sir. 

Q Did your husband ever .fix the ceiling 1 A 
No, sir. 

Q He never fixed it from the time you were in 
possession 1 A No, sir. 

Q He never fixed it before 1\1:r. Radli acquired 
ownership, did he 1 A No, sir. 

Q Can you please tell me what time in the 
year 1925 your husband sent for Mr. Radli and 
called his attention to the fact that the ceiling 
,,,as leaking1 What day and what month 1 A 
I can 't remember the day. 

Q You remember this accident happened on 
Jan uary 5, 19261 Can't you tell us what day 
your husband sent for Mr. Radli 1 A I don't 
remember the day. 

Q Can you tell us what month in 1925 he 
sent for him 1 A In the 5th of January. 

Q Your husband sent for Mr. Radli before the 
accjdent happened, didn't he1 A Oh, yes. 

Q J ust what day in what month did your 
husba nd send for Mr. Radli 1 A In December; 
it was in the middle of December. 

Q Did he send for him at any time before 
December, 19251 A He sent for l\!Ir. Radli in 
December and he sent for Mr. Radli before the 
ceiling fell down, many times before. 

Q vVhat wa s the first time that he sent for 
l\fr. Radli 1 A ~l.1he first time, in November. -

Q 11he first time was in November 1 A Or 
in December after the ceiling came off. 

Q vVas it in November or December 1 A 
In D.~cem ber :. · -~- .-

Q IIad he sent for him before Deceinber 25th 0? 
A :Many times. 

Q I-Iow long befoi ·e ~ A I can't remember . 
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Q Was it a week before1 A I can't tell you 
exactly. 

Q A month before 1 A I can't remember. 
Q Did he send for him in September, 19251 

A I think so; I don't remember. 
· Q What makes you think so 1 A I don't 

remember; Mr. Radli used to come in many times. 
Q He was around there all the time, wasn't 

he 1 A Mr. Frimmer lived next door; that was 
his cousin. 

Q He used to look over the premises? A He 
used to come and see his cousin, Mr. Frimmer, 
next door. I-Ie ,vas his partner in business. 

Mr. Gilhooly: I ask that that be stricken 
out. 

The Court: Strike it out. 

Q Did Mr. Radli come around to look over the 
premises 1 A Not unless we called him. 

Q Mr. Radli came around every month to 
collect the rent, didn't he? A Mr. Frimmer, his 
agent, his cousin, used to collect the rent. 

Q Mr. Radli was there at least once a month 
during all that time, wasn't he? A Some-

30 times. 
Q He made purchases in your store, didn't 

he? A Once in a while. 
Q He came around very often and spoke to 

you, didn't he 1 A Not very often. 
Q Did you ever tell him that repairs had to 

be made in that house? A Yes, sir. 
Q And he fixed them 1 A Yes, sir. 
Q The only thing he would not fix was the 

ceiling, is that right? A Yes, sir. 
40 Q But he fixed everything else? A Yes, sir. 
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Q Did he fix the toilets 1 
toilets and the pipes; always 
pipes. 

Q And he fixed the boiler 
your hot water in the kitchen? 

Q He fixed that 1 A Yes. 
Q Do you 1010,v Mr. Young? 

A Yes, sir, the 
trouble with the 

where you have 
A Yes. 

J\1r. Gilhooly : Will you stand up, Mr. 
Young? 

Q Did you ever see that gentleman before? 
A Yes, I know him. 

Q He is the plumber, isn't he 1 A Yes, sir. 
Q He has been around your house several 

times, has he not? A Yes, sir. 

Nir. Gilhooly : If the Court please, Nir. 
Palmer advises me he would like to call 
the doctor out of turn in view of the fact 
that the doctor has two operations scheduled 
for tomorrow. If it is satisfactory to the 
Court I have no objection. I will continue 
my cross examination afterwards. 

AARON BENGELSDORF, sworn 1n behalf of 
the plaintiffs. 

Direct examination by J\1r. Palmer. 

Q Dr. Bengelsdorf, are you a practicing phy-
sician of the State of New Jersey1 A I am. 

Q -~ And _yo-u ·have be·en for how long? A .Since 
1921. - . -

Q Where is your office located 1 A 89 
Spruce street, Newark. 
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Q How long have you known Mrs. Dulberger, 
the lady who has just been on the stand? A I 
have known the family for the last five years, 
but I treated her only since the accident. Her 
husband was my patient and the children once in 
awhile. 

10 Q Therefore, as I understand it, she never 
was a patient of yours before the accident, was 
she? A No. 

Q· Although you had ln10-wn her somewhat 011 

account of treating other members of her family? 
A Yes, sir. 

Q Before the accident although you had never 
treated her, what did her general appearance 
seem to be? 

20 lVIr. Gilhooly: I object. 

30 

The Court: If he knows, I will allow it. 

By the Court. 

Q Fix your observation on general appear-
ance. A I really don't recall her so very well. I 
used to know the family. She was always calling 
me and taking the explanations how to treat the 
patients-how to carry the orders out. She never 
made . any sick impression on me. 

By Mr. Palmer. 

Q From looking at her as you did, from time 
to time, what was your opinion as to her general 
health? 

Mr. Gilhooly: I object to that. 
Objection sustained. 

Q What was her general appearance before 
40 the accident? 
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l\1r. Gilhooly: I object because the doctor 
says he didn't make any observation of her. 

The Court: I will allow it. 

By the Court. 

Q If you recall it, what was her general ap-
pearance? A I haven't any answer to that. I 
remember her husband was sick one time and she 
had a long talk with me. She seemed to be a 
strong husky woman without any signs of nervous 
irritation. 

By Mr. Palrner. 

Q vVhen did you first begin to treat her? A 
I have a copy of my record. My first visit-

lVIr. Gilhooly: May I cross examine on the 
record? 

The Court : Yes. 

By 111r. Gilhooly. 

Q Doctor, when did you make the record you 
are reading from? A The record is in my office. 

Q That is not your record? A No, it is a 
copy I made of the record. 

lVIr. Gilhooly: I object. 
Objection sustained. 
The Witness: As my memory serves me, I 

was called on January 5, 1926, in the eve-
ning, sometime between eight and nine. She 
·was lying in bed and had bruises on the 

10 
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h~ead -ahl:1 ·she told me that the ceiling fell ·•1-· · 

on her head and I had t(j"" attend to her. She 
,vasn 't ,very clear in her answers at that 
time, so I had to ask the family-her hus- 40 
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band was there-and I gave orders for her 
to apply ice to the head and did not treat 
her much until the next morning until the 
congestion cleared up. I understood she 
vomited that evening-

Mr. Gilhooly: I object to ·what informa-
tion was given to the doctor. 

The Court: I will allow it. 
The Witness: Then I saw her next day 

twice. She had a swelling on the scalp. Near 
one ear there was a laceration of the skin, so 
I attended to that and bandaged it up, and 
treated her since for a few weeks-I think 
it was six weeks, the whole thing. She was 
in bed pra.ctically the whole time because I 
didn't allow her to get up. She used to have 
fainting spells and get dizzy, so I made a 
diagnosis of a concussion in the beginning 
and then I changed it to a shock condition. 

By JJ/f r. Palnier. 

Q For about what period of time altogether 
since the happening of the accident has she been 
a patient of yours? A She was last in my 
office sometime in Dece1n ber. She used to come-

30 Q What I am trying to arrive at is how many 
times have you seen her since the accident oc-
curred? Can you tell us how many visits you 
have made to her house and how many visits she 
has made to your office? A I just recently 
looked up my records ; I couldn't tell you exactly 
by memory. I think it was about sixteen or 
seventeen house visits and eight or nine office 
visits. 

Q Doctor, bearing in mind the services you 
40 rendered to her and the number of house visits 
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and the number of office visits what would be the 
reasonable charge for the services and the num-
ber of visits that were made? A I usually 
charge $3 for outside calls and $2 in the office, 
so my bill amounted to $72. I was paid for four 
times only, $12. 

Q The bill amounted to $72, did it? A Yes. 
Q You say she last was at your office in De-

cember of 1927? A Yes, not long ago; maybe 
four or five weeks ago. 

Q Did you then make an examination of her? 
A Yes. 

Q You knew then that the case was about to 
be reached before long? A I don't think I knew 
it before Christmas. 

Q What was her condition on the last date you 
saw her and made an examination of her? What 
is wrong with her now? A The outstanding 
symptoms is palpitation of the heart and she can-
not bend. As soon as she bends she gets dizzy. 
In addition to that I found certain signs of 
nervous irritation. She has dermatographism, 
that is, you can write. on the skin, and she has 
palpitation of the heart. She has Romberg 
trouble, that is, she cannot stand straight; and 
she has definite signs of nervous instability. 

Q Assuming before the happening of this 
accident, which was January 5, 1926, she was a 
woman who so far as she knew, enjoyed good 
health and at that time was struck on the head 
by a piece of plaster which she thought ,vas a 
yard and a half long and a yard wide and was 
somewhat dazed at the time, and was found by 
you to -be _ _it1<r the ·'condition· you have testified to 
that you fou~d her on the first night, and whose 
condition has been as you have found it to be, I 
ask you ·what in your estimation is the cause of 
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that sudden change which took place in that 
woman on January 5, 1926? A The fright, the 
scare, maybe, is responsible as much as the pain 
she had-the sudden shock which she had from 
the unexpected blow on the head could cause 
this thing. 

10 Q Would that kind of shock which you say 
she sustained have anything to do with the 
rapidity of the beating of the heart? A Abso-
lutely. 

Q And would it have anything to do ·with the 
condition of her skin on which you say you can 
write? A Yes. 

Q What effect, if any, ,vould the fright and 
shock have, if, after the accident, she lost about 
half of her hair and says it comes out? A 

20 Shock causes a certain depressive action in some 
people on the skin nourishment-on the roots of 
the hair-it isn't a definite-I couldn't give you 
any definite answer, but it is possible according 
to the observations that she could lose the 
strength of her hair especially in the place where 
she had a blow on the head. 

Q Assuming the fact that 'it happened about 
two years ago and that she was as you found her 
in the course of your examination in December, 

30 only about five or six weeks ago, that was twenty-
three months after the happening of the acci-
dent-assuming you found this condition twenty-
three months after the accident happened, what 
effect has that to your mind as to whether these 
conditions are apt to be permanent or just tem-
porary? A I am inclined to think that it might 
be permanent because she is not a young child 
that changes; she is already a person of such age 
that she is not liable to change, but liable to wear 

40 out more. It has lo,,Tered her vitality. 
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Q Has the age of a person who receives an in-
jury anything to do with the ability to throw off 
the effects? A I don't understand. 

Q: Who recovers best from injuries, young 
people or people around the age of forty-five or 
so 1 A Young people who have more resistance. 

Cross exa1nina.tiori by l\1r. Gilhooly. 

Q Doctor, was l\i[rs. Dulbergcr in bed when 
you came there? A Yes. 

Q And you say you got there around eight or 
nine? A Between eight and nine. 

Q They told you what time this had hap-
pened 1 A I think they told me-I am not sure 
about it-I think they told me it happened the 

10 

same day or the evening. 20 
Q They told you it happened a short time be-

fore you got there? A Yes, they tried to get me 
and I told them I had office hours. They called 
some time between six and eight and I have 
office hours-between six and eight, I couldn't 
tell exactly just when it was. 

Q ""\Vas l\:Irs. Dulberger in bed when you 
called? A Yes. 

Q Did she have a to,vel around her head 
when you got there? A I don't recall it. I 
have seen so many patients in two years. 

Q You called there for a period of approxi-
mately five or six weeks, did you not? A Yes. 

Q "\Vas she in bed every time you called? A 
She carried out my orders to stay in bed four 
weeks and then she sat up a little. 

Q ;And it . slie _,got out of bed she disob_eyed_ 
your orders, didn't she? _ A "\:es. 

Q Would that have .any ·effect ._ upon her if 
she had disobeyed your orders? A It would 

30 

40 make her uncomfortable; she would get dizzy. 
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Q She would be uncomfortable if she dis-
oboyed your orders, wouldn't she? A It is pos-
sible. 

Q; For a person suffering from shock, com-
plete rest is the big cure, isn't it? A Yes. 

Q And if she were to get up the day follow-
l O ing, that would retard her progress, wouldn't 

it? A I don't think she could do it. 
Q If she did, do you think it ·would have an 

effect on her health? Answer yes or no. A If 
it is a physical possibility, I don't think it would 
do her much harm, but I don't think she could 
do it. If she would have a fracture or have 
hemorrhage of the head it would do her harm. 
If she had organic trouble, physical rest is abso-
lutely necessary. A fractured foot must be kept 

2 0 in a cast; hemorrhage in the brain cannot be 
cured until the patient is kept in bed. We have 
a case now in the hospital in which the patient is 
a month in bed although the patient is absolutely 
cured, he has a clot on the brain. These organic 
conditions are that ·way, but the shaking up 
might be benefited by increasing the circulation, 
but my orders were for her to stay in bed. I 
·wasn't sure if she hadn't got any organic con-

30 

40 

dition besides. 
Q In these nervous ailments you are required 

to rely a great deal upon what you know as sub-
jective symptoms, isn't that true? A We ac-
count for them. 

Q Would you say that the fact that Mrs. 
Dulberger bore eleven children, six of whom died, 
would have any effect upon her nervous con-
ditions? A There were a lot of other factors. 

Q Please ans·wer my question yes or no. A 
I can't answer that question. 
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Q Did Mrs. Dulberger tell you that she bore 
eleven children? A No, sir. 

Q Would that have aided -you in treating her 
had you known that fact? A That might have 
helped me a little. 

Q It would have helped you a whole lot? A 
I wouldn't say a ,vhole lot; it depends on hered-
ity, too. 

·Q So when you treated her you didn't know 
she had borne eleven children? A I had no 
opportunity to ask her. 

Q Did you know how old 11:rs. Dulberger was? 
A She is in the forties. 

Q She is forty-five or over, isn't she? A I 
have it in my records. 

Q Just what treatments did you give over 
this period of two years? A While she was in 
bed I gave her the usual medication treatment. 

Q ,Vhat was that? A I gave her iodine 
preparations, bromides, alcohol sponges, physics 
to regulate her bowels, then she had a little bak-
ing with a home baker, then in the office I gave 
her a little fulguration-

Q What is that? A That is a certain electric 
treatment-certain shocks on the spine. 

Q Did you notice any improvement in her 
condition from the time in which you treated 
her- A She gets these spells in waves like-it 
improves and comes back ·when she feels bad 
aud she comes back to the office. She gets better 
once in awhile. 

Q And then she will get melancholy again? 
A She comes to my office when she feels bad. 
:Maybe it .. has -a -physchological effect when she 
comes. 

Q If you had treated hei· regularly and re-
mained continu ously under your care instead of 
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coming around when she felt ill, do you think 
you could have improved her condition more 1 A 
I think I could have improved her after a long 
time if she had been under medical attention for 
a long time-she might improve entirely. 

Q If you had known that the patient that you 
10 ,,Tere treating had headaches prior to this acci-

dent, would that then have taken into considera-
tion by you in forming your diagnosis 1 A I 
usually take a short history. She was totally ex-
amined by me, anyway, so the subjective com-
plain ts noticed under certain kinds of examina-
tion, ears, eyes, and so forth-but she didn't 
complain of headaches before so I really didn't-

Q You didn't take that into consideration in 
forming your diagnosis? A I had a patient that 

20 could not answer questions so I made an objec-
tive examination. 

Q The age had a great deal to do with the 
treatment you gave? A In what respect? 

Q She had probably had a period of life 
when she would expect to have a change of life? 
A She wasn't forty-five at that time. 

Q You didn't know what her age V1'as? A I 
asked her about menstruation and I think tho 
periods were regular, and they are still regular 

3 o now. There isn't any change of life now even. 
Q You don't know ·whether or not she ,vas 

menstruating? A I made sure her menstrua-
tions are regular and I discarded it. 

Q You merely asked her if that was the fa,ct? 
A I can't do it otherwise. 

Q You asked her and she told you? A Yes. 
Q This condition happens around forty-five 

years of age, doesn't it? A Sometimes earlier 
and sometimes later. 

40 Q If a person were suffering from that con-
dition she would be a pt to be highly neurotic? A 
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Yes, but they have a complex of symptoms which 
she hasn't got. 

Q If a person takes coffee and places it in 
food preparations, instead of salt, what, if any-
thing, would that indicate, doctor? 

Mr. Palmer: I object unless there be in-
corporated in that question the fact that this 
person had received a blow on the head and 
been found in the condition that the doctor 
found her in. 

The Court : Objection sustained. 

Q If a person had been struck on the head by 
the falling of a piece of plaster, followed by ill-
ness in bed, and a nervous condition lasting over 
a period of approximately hvo years, and then 
you found that that patient was using coffee in-
stead of salt, on the assumption that it was salt, 
or in an effort to use salt, to what ·would you at-
tribute that? A It is a strong stimulant -

Tho Court: No, the question is, she makes 
a mistake by putting coffee into food think-
ing she is putting salt into it. 

Q What, if anything, would you attribute that 
to ? A I wouldn't exp lain it by absent-minded-
ness; it is a certain lack of orientation. 

Q Did l\1rs. Dulberger tell you that she put 
coffee in food instead of salt when you were 
treating her? A She told me she for gets many 
things. She didn't tell me especially this part. 

Q _,But sh,Y .didn't tell you she makes _open_ 
mistakes by using wrong food,EJtuffs? A No. 

Q rrhat would have he_lped you in, treating her, 
wouldn't it? A I ,vould try to find out more de-
tails about it when it happened a;1d how. 
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Q If a person did that, would you feel that 
their mentality was affected? A Certainly. 

Q You would feel it was very much affected 7 
A Certainly. 

Q Do you think a person who can remember 
dates back over a period of four years and who 

10 can remember incidents such as a ceiling falling 
down in 1924, would be apt to be making mis-
takes, such as placing coffee in food in place of 
salt? 

Mr. Palmer: Again, unless the question 
embodies the injuries-

The Court: I don't think it is the basis 
of a hypothetical question. 

Q Did Mrs. Dulberger tell you that instead 
20 of turning on the water she turns on the lights 7 

Did she tell you that in your treatment? A 
She mentioned something like that. 

Q With the knowledge you have of all the 
facts in the case, to what do you attribute that? 
A That she is ahvays in a certain state of fear 
·which makes her forget many things and hasten 
to do things. 

Q In your opinion, if a vi1oman who had com-
plained of a blow upon the head and complained 

30 of being in a highly neurotic condition for two 
years thereafter, and who, when she cooks makes 
mistakes such as putting sugar into the food in-
stead of salt, turns on the lights instead of the 
water faucets, do you think a person in that state 
of mind would remember details that happened 
in 1924, 1925, and 1926, with particular accuracy? 

40 

l\!Ir. Palmer: I object to it because I do 
not think the evidence shows she remembers 
them with particular accuracy. 
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The Court : I think I will sustain the ob-
jection. 

By Mr. Gilhooly. 

Q Do you think such a person would remem-
ber something with accuracy if it happened on 
January 5, 1926? 

:Mr. Palmer: I think the doctor should be 
told what happened on that day. 

The Court: That, of course, ·will be in-
cluded. 

The Witness: I personally think she re-
members this date because she has quite a 
few impressions from that date which left 
a certain deeper memory; that was just ac-
cidental that she remembers that. 

Q You think that it is accidental that she 
remembers that? A Yes, because-

Q If a person has a faculty of remembering 
a date of an accident that happened two years 
ago, would you say her mental state has de-
creased? A I don't think to remember one 
thing is a proof that she remembers everything. 
I wouldn't say her mentality is not impaired. 

Q You mean you cannot diagnose it on one 
fact? A Yes. 

Q You came iu ·when I ,vas cross examining 
Mrs. Dul berger? A Yes. 

Q You heard me put question after question to 
her? A Practically. 

Q,_:. You .. ·eeuld ·hear, of course; you ·were sit'" 
ting in the front seat? A Yes. 

Q You heard Mr. Palmer examine her in part, 
did you not i A Yes. 
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Q In your opinion, from the observations you 
made of this woman ·while on the stand, would 
you say that she had pretty good control of her 
nerves 1 Say yes or no. A Yes. 

Q You thought she had pretty good control of 
her nerves, didn't you 1 A Yes. 

10 Q And if she were given to hysteria at times 
when she had no control, she would probably have 
done it on the stand, wouldn't she 1 A I think 
she ·would. 

Re-direct examination by Mr. Palmer. 

Q Is it not a fact that with these nervous 
cases there are times when they have every jus-
tification to give way to tears and don't do so, 

20 and that there are a great many times when there 
is no occasion to give way to tears and they do 
it 1 A Yes; there are certain periods when they 
are more susceptible and certain periods when 
they are more clear. 

Re-cross examination by Mr. Gilhooly. 

Q Can you ilnagine a scene more trying for a 
neurotic than being on the witness stand 1 A 
That is a question for an expert. 

3 O Q Aren't you an expert 1 A I am a general 

40 

practioner. 

Adjourned until Thursday, January 12, 
1928, at 10 o'clock A. M. 
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FOURTH DAY. 

Thursday, January 12, 1928. 

Continued pursuant to adjournment. 

P res ent, counsel as before stated. 

SPRINT ZE DULBERGER resun1es the stand. 

Cross exarnination by Mr. Gilhooly (continued). 

Q Mrs. Dulberger, I believe yesterday you 
said that you weighed, as I recalled it, 225 pounds 
before the accident 1 A Yes, sir. 

Q And you further said that you weighed 
yourself ever y week 1 A Yes, sir. 

Q, Will you please tell us why you weighed 
yourself eve~7 week 1 A I always had a habit 
of ·weighing mys elf. 

Q It was not because you were ill, was it 1 A 
No, sir. 

Q Did you continue to weigh yourself every 
week since the accident 1 A Yes, sir. 

Q You were treated by Dr. Bengelsdorf, ·were 
you not1 A Yes. 

Q1 And any other doctor 1 A Dr. Levin. 
Q Did Dr . Levin treat you at the same time 

Dr. Bengelsdorf treated you 1 A Yes, sir. 
Q Were you dissatisfied with the treatment 

you were getting from Dr. Bengelsdorf 1 A I 
·wasn't getti ng any better. 

Q ,, Thy did you have two doctors treating 
you 1 A,;., They"'wer-e -taking care of 1ny husband; 

Q Both doctors 1 · A Yes. 
Q Is tha t why you were having; both doctors 1 

A Yes. 
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Q Did you think they were helping you 1 A 
ot much. 
Q Did you ever consult any doctor other than 

those two doctors 1 A No, sir. 
Q Didn't you think that would be wise inas-

n1uch as they were not improving your condition 1 
lO Did that ever occur to you 1 A No. 

Q You were satisfied to continue with these 
two doctors despite the fact that you were not 
in1proving1 A Yes, sir. 

Q Did you talk this case over with anybody ? 
A Nobody. 

Q Did you ever talk it over with your law-
yer 1 A Yes, sir. 

Q And you gave the lawyer the facts upon 
·which he drew his con1plaint, didn't you 1 A 

20 Yes, sir. 

30 

Q You thought the ceiling ·was perfectly safe, 
did you 1 A Yes, sir. 

Q What did you mean by this: '' In N overn-
ber, 1925 "-

Mr. Palmer: Unless that is smnething 
which Mrs .. Dulberger herself has said, I 
don't think she should be asked what she 
means by it. 

Q Did you tell your lawyer this: "In No-
ven1ber, 1925, plaintiffs again called the attention 
of the defendant to the dangerous condition of 
the kitchen ceiling"1 Did you tell that to your 
lawyers 1 A Yes, sir. 

Q ,Vhat did you mean by '' the dangerous con-
dition of the ceiling 1" A ,Ve didn't say dan-
gerous. 

Q· You just told me you gave that information 
40 to your lawyers. A We told him it was leaking. 
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Q· Didn't you say: "Plaintiffs again called 
the attention of the defendant to the dangerous 
condition of the kitchen ceiling" 1 Didn't you 
tell that to your lawyer 1 A I don't remember. 
vV e told him that the kitchen ceiling was leaking. 

Q Then if he puts that in his co1nplaint, he 
put it in of his own volition and not on any lO 
information given by you 1 

:Mr. Palmer: I object to that. 
The Court: I will allow it. 

Q You never said anything of that kind, did 
you? A No, sir; I don't remember that. 

Q Did you ever say this to your lawyers: 
" Plaintiff again called the attention of the de-
fendant to the dangerous condition of the said 20 
kitchen ceiling and threatened to vacate premises 
unless the defendant put the premises in a rea-
sonably safe -condition" 1 A lV[y husband told 
that to the lawyer. 

Q And you were satisfied with the truth of it 
if your husband said it 1 A Yes. 

Q You were there at the time 1 A Yes. 
Q Of course, you wouldn't let your husband . 

tell anything that was not true. 

Nir. Paln1er: I object to that. 
Objection sustained. 

Q It was true, then, what you said, wasn't itf 

Nir. Palmer: I object. She said her hus-
b .. and satd Tt. · 

Objection sustained. 

Q Did you ever say it 1 
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l\fr. Palmer: I object to whatever she told 
her lawyer. 

The Court: I will allow it. 

Q Do you understand the question? A No, . sir. 
10 Q Did you ever say to your lawyers that you 

20 
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told lVIr. Radli that you would move unless he put 
the premises in a reasonably safe condition? A 
No, sir. 

Q You never said that? A No, sir. 
Q You further say in your con1plaint-

Mr. Pahner: I object. 
Objection sustained. 

Q Did you ever tell your lawyer that you were 
rendered unconscious after the ceiling fell on 
you? A Yes. 

Q I--Iow long were you unconscious? 

lVIr. Paln1er: I object because it is im-
possible for anyone to know how long they 
were unconscious. 

The Court: I will allow it. 

Q1 About how long a time were you uncon-
scious, Mrs. Dul berger? 

( The witness has a crying spell and 1s 
withdrawn fron1 the stand.) 
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ABRAHAl\f DULBERGER, one of the plaintiffs, 
sworn in behalf of the plaintiffs. 

Direct examination by Mr. Palmer. 

Q Mr. Dulberger, you are the husband of Mrs . 
Dulberger, are you not? A Yes, sir. 10 

Q You have been married to her how long? A 
Twenty-nine years. 

Q When was it that you and your family 
moved into this house on ,v averly avenue? A 
The 27th of April, 1922. 

Q And at that tin1e ·who owned it? A l\fr. 
Gelber. 

Q It is in evidence that you and l\1r. Gelber 
entered into a three-year lease-

'l1he Court: I don't think it is disputed 
a bout the establishment of the relationship. 

Q 'J1hat lease was for three years? A Three 
years with privilege. 

Q Did you renew it? A Yes, three months 
before; that has been our arrangeinent. 

Q ~Phen later on l\1r. Radli beca1ne your land-
lord, didn't he? A Yes, sir. 

-~ ~ill you tell us what you know about the 
ce1hng 111 the kitchen, and in the front room as 
they were, vi1e will say, in the year 1924? What 
were they like? A It always started to leak 
from the pipes and put in a patch and always 
have trouble. It has been trouble fron1 the ·water 
used to leaking fron1 the ceiling. 

Q' vVhich ceiling? A About 1924 in Novem-
ber it has --.-b'E)ei(·too 1nuch water, about fifteen oi 
twenty pails full of water to: "carry and I called 
:l\1:r. ~adli. I said I think it is tori· much troul>le 
carryrng that water-
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Q ,iVhich room was the water leaking in? A 
In the front room that we used for a bedroom 
and the kitchen; that is two rooms altogether. It 
used to leak water in the front roon1 and in the 
kitchen. 

-Q ,iVhat did you say to Radli? A vVe said 
10 everything got wet and we carry water all day, 

why not put in a patch and save trouble? 
Q Patch what? A The pipes, and it used to 

stop the water a couple of days and both rooms 
the ceiling was cracked a little and parts like 
cement, and sometin1es it came down and we 
couldn't keep the food in the kitchen; little pieces 
dropped in. 

Q ,Vhen was it you had that talk with Mr. 
Radli? A In 1924, in November, I called hiin 

20 in to try to stop that water leaking. 
Q ,iVhat did he say? A He say he is going 

to fix it and it be all right. 
Q What happened in December after that ? 

A I been in the store with my wife; we hear a 
knock, and when we con1e in the front room a half 
ceiling dropped down in the front roo1n and if 
anybody been in that roon1-

Q About what time in December, 1924, did 
that happen? A The end of December, before 30 the New Year. 

Q What happened in the kitchen? A A 
few days later, between the wash tubs, and the 
boiler, just over the door, fall a big piece about a 
yard and three-quarter yard width; I am not so 
sure, a yard or a couple of inches less, fell down 
in the kitchen. 

Q When was that? A Fro1n the end of De-
cen1 ber when it falls down in the ceiling in the 
front room; a few days later it happened. 

40 Q What year was that? A 1925. 
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Q vVhat month? A January. 
Q What, if anything, did you say to Mr. 

Radli about the ceiling falling in the front room 
and about a piece of the ceiling falling in the 
kitchen 1 A I called him in and I showed him, 
and he say he is going to fix a day or two later, 
and he came with two colored people and fixed it. 

Q What did he say to the colored people? A 
He told them to take off the whole ceiling. I 
never interfered with him; it is none of my busi-
ness. I showed them to fix it. 

Q VVhich ceiling? A In both rooms ; in the 
front room he showed them the ceiling to take 
some more down and he say to them in the 
kitchen-

Q "\Vhat did the colored men do ? A We 
couldn't stay in that room after they fixed it. 

Q What did the colored men do when l\!Ir. 
Radli told them to fix it? A They took off the 
whole ceiling and make a new whole ceiling in 
the front room, and in the kitchen only patched 
fixed. 

Q Before the colored men got there to do any 
·work, and before the patch fell out of the kitchen 
in 1925, what did the kitchen ceiling look like? 
A All cracked because the 'Water used to come 
through the cracks in different parts. 

Q flow big were these cracks in the kitchen? 
A All the rooms, all like taking with a pencil 
and making lines. 

Q Did the colored n1en vvhen they did the 
work in the kitchen fix all the cracks, or what 
did they do? A After they fixed, ,ve couldn't 
stay ; there .. 0 ,,,.It,, was in winter. ,Ve found . when 
we came in 'that the front room is all new and 

·~ ' 
sti ll all the cracks in the kitchen, .only the patch 
fixed. 
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Q What did you do about that? A I called 
the landlord in and asked him why he didn't fix 
the whole thing. I said, "The water will come 
through again. I think we had enough water. 
We could get sick from that water." 

Q How many times was it after the colored 
lO men did this work in the kitchen that you sent 

for Mr. Radli? A :M::aybe the next day, because 
he had a partner with his cousin. 

Q You think within a day or two you sent for 
Mr. Radli? A Yes, sir. 

Q What did you say to him about the kitchen 
ceiling? A I say why didn't he tore off the 
whole ceiling like in the other room-the whole 
ceiling is cracked. He took a chair and a broom 
and with the broomstick he tapped the ceiling 

20 and he said it is safe and the water will not 
come out; and it is all right. 

Q That talk you had with him a day or two 
after the ceiling had fallen in January, 19251 A 
Yes, sir. 

Q After that did the ceiling stay dry or how 
was it? A It has been dry only ten or eleven 
months until the end of December, 1925; it has 
not been much trouble. I don't remember much 
trouble. 

30 Q Then what happened? A In December it 
started leaking again in different parts. 

Q Did l\rfr. Radli know that? A Yes, I called 
him in and he said he would stop it, and he tried it 
again with the broom handle to see if it is strong. 
He said it is all right, it is only from the pipes 
and it is nothing. The water will stop. 

Q What is the next thing that happened? A 
In 1926, the 5th of January, between six and 
seven, I been in the kitchen sitting near the stove 

40 and my wife is just making ready for supper; it 
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was a small kitchen and she used the washtubs, 
like for a table, and unexpected, the whole ceiling 
over the washtub dropped on her head, and I seen 
she is falling down and I with my boy rushed 
over. We seen she is unconscious and we make 
her all wet with water, and it was about ten 
minutes she didn't know nothing. 

Q How big a piece came out of the ceiling on 
January 5, 1926? A About a yard and a half 
and a yard wide. It has been so thick pieces, all 
covered (indicating)-

J\'Ir. Gilhooly: He has answered the ques-
tion. 

Q What was this plaster like that fell down 
on your wife? A Very thick-very heavy ceil-
ing-they don't make it so thick ceiling. This is 
very heavy. It has been mended so many times 
it was very thick. 

Q What part of the ceiling fell? You have 
told us it was over the washtubs, but did the part 
that fell include the patch they had put in a year 
before, or didn't it? 

Objected to as leading. 
Objection overruled. 

Q Did the part that fell on January 5, 1926, 
and hit your wife, take in the patch that the col-
ored n1en had put in before that, or didn't it 1 
A It left a little space about eight or nine inches 

from the patch. 

By the Court. 
, ;•1;, ·,<":,,")- • _,.. . 

Q -Thaf is·, it came v?ithin eight or nine inches 
of the patch? A It left a little piece in between 
from the pR tch. 
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By NI r. Pal1ner. 

Q That part that fell, what had it been like 
in the ceiling before it fell 1 A Long cracks. 

Q You kept a little drygoods store- A Like 
a general store. 

Q Who used to run that store before your 
wife was hurt 1 A Always my wife because I 
always been sick-

Q What kind of work was it that your wife 
used to do in the store with regard to helping 
you 1 A Mostly selling. 

Q What kind of work did you do 1 A Fixing 
and buying-ordering the goods-

Q How often would she be in the store before 
she was hurt 1 A All day when it was business 
time. 

Q What happened to your ·wife after this ac-
cident 1 You say that you threw water on her. 
Then what did you do 1 A Got her up on the 
chair and after she became better she started 
crying and vomiting and she wanted I should 
take her to the bed. I said "Sit a little," and I 
got her ten or fifteen minutes in the chair longer 
and I took her to bed when she said she couldn't 
stand it any more, and I took her to bed and 
sent for the doctor. 

Q How long was your wife laid up 1 A Be-
tween five and six weeks. 

Q Before this accident happened, how had 
your wife been 1 How did she seem to be to you 1 
A She has always been strong because she is 
coming-

The Court: You have answered the ques-
tion. 

61 
Abraham Dulberger, dfrect. 

Q How did she used to be with regard to 
being happy or cheerful 1 A She always been 
happy. We never had anything the trouble be-
tween us in the last twenty-nine years. She has 
always been good natured and smiling and every-
thing. 

Q Since the happening of this accident, since 
this plaster fell on her, what difference do you 
notice in your wife compared to the way she 
used to be before she was hurt 1 A She is al-
ways like miserable. 

Q How do you mean 1 A She is frightened 
of everything, no smile like anybody got too 
much trouble in his head, and is always worry-
ing. 

Q What else have you noticed about her 1 A 
For a little something excitement she starts 
screaming and crying and hollering and she 
shakes like that (indicating). 

Q Was she ever like that before1 A No, sir. 
Q How does she sleep compared with the way 

she used to sleep before she was hurt 1 A She 
sleeps fifteen or twenty minutes and sometimes 
wakes up with a scare and then sleeps another 
half hour-five or ten hours like anybody she 
can never sleep. 

Q Does she help you around the store as much 
as she used to 1 A · No, she cannot do anything. 
She don't remember what change to give. We 
let her serve a couple of pennies-children is no 
secret. They say, ''Your wife give from a quar-
ter a nickel change,'' and they say '' this woman 
is crqzy; srie,,,don '.t know wh-at she is doing,'' 

Q -i unde~stand that what .,, you are trying to 
say is that she doesn't give the right change; 1s 
that it 1 A She foigets. 
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Q In what other ways does your wife seem 
different f A To do the housework in the kitchen 
she is not safe to cook anything because she mix 
up the things. One time she took coffee for salt 
and she turn out the gas and turn on the water-
she blows out the gas instead of turning it off. 

10 After she remembers she catches-she forgets, 
and in a couple of seconds she remembers. 

Q Tell us just yes or no. Go on and tell us 
again about these mistakes. A In the middle 
of the day she turns on the lights. 

Q vVhy does she do that in the middle of the 
day 1 A She forgets; she thinks it is night. 

Q vVas your wife anything like that before 
this accident f A No; she has always been 

20 strong. 
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Q What else have you noticed about Mrs. 
Dulberger aside from these things you have just 
told us f A (No answer.) 

Q Are you afraid of anything about them f A 
No, I am not afraid-she is frightened, that is 
what I mean. She was always frightened, every-
thing. 

Q What did she talk about a whole lot since 
she was hurt f A When she is all right she 
speaks nice, and when the spells come she says, 
"I am going to kill myself." 

Q How often does she threaten to kill her-
self f A A couple of times a day. When she 
gets moody she says that. 

Q ,Vhat do you mean when she gets moody f 
A When her nerves get dizzy she screams and 
hollers, even when people are in the store, and 
they ask, "What is the matter with your wifef 
Is she sickf" It gives her a bad name. 
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Q How often does she threaten to kill herself f 
A Two or three times a day, maybe more, maybe 
less. 

Q Before the accident happened did she ever 
speak about such things as killing herself f A 
No, sir. 

Q How have you managed to get on running 
the store since your wife has been sick 1 Do you 
run it alone 1 A No, with the children-I got a 
married daughter. Since been the accident I 
call her in ai1d she helps me in the store and the 
house. 

Q That daughter, I suppose, is your daughter, 
lVIrs. I(ohn f A IV[ rs. I(ohn. 

Q I-Iow long did 11rs. I(ohn come to stay at 
your house and do work in the store like your 
wife used to do f A Since the accident right 
through. Every day she comes and she takes 
her husband's dinner and cooks it in our place 
and takes it home, and sometimes-I took the 
other hoy from the post office ; he is working 
general delivery, and ,ve asked the post man-
ager-

Q lVIrs. I(ohn, as I understand it, has been 
at your house and store daily since the accident 0? 
A Daily, yes. 

Q Mrs. I(ohn is married f A Yes, sir. 
Q And has a home of her own f A Yes, sir. 
Q Did you pay her anything for taking care 

of the store and your ,vif e f A Yes, she gets 
$10 a week. 

Q "\Vhat does she do aside from taking care 
of the stor~ t ,,,. A-· ..She helps· with the house cook-• 
ing a1id in the store. 

Q Who does the housework in- your house 
now f A 1{y daughter do it every day. 
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Q vVhat have you noticed about your wife's 
weight since the accident t Is she fatter or thin-
ner, or is she about the same weight f A She 
lost over forty pounds. 

Q What is her weight no,vf A There (hand-
ing paper to counsel), here is from I{resge 's I 

lO took it-178 pounds-she is 178 pounds (indicat-
ing). 

Cross exa1nination by l\1:r. Gilhooly. 

Q I believe in stating the things that you 
stated about your wife you neglected to state 
one thing. Does she turn on the electric light 
instead of the water faucet t Do you remember 
that t A I can't answer what counsel don't ask. 

20 I don't think he asked me what has been about 
the electric light--

Q Does she do that with the electric light t A 
Sure, she do that and make 1nistakes. 

Q Is your daughter going to charge you $10 
if you do not obtain a recovery in this case t A 
No; we paid her. 

Q You paid her $10 a week t A Sure. 
Q You don't owe her anything! You paid 

her in full t A Sure; she can go to the factory 
3 0 and earn twice as much. 

Q Did you pay your doctor in full t A No. 
Q You still owe him about $60 t A Yes. 
Q But you paid your daughter in full, didn't 

you t A Sure. 
Q How many children have you got living 

home t A ]?our and one married daughter is 
five. 

Q How many of the four are boys and how 
many girls t A Three boys and one girl. 

40 Q How old is the girH A Fourteen. 
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Q Does she help with the housework f A Yes. 
Q You say Mrs. Dulberger waited on the 

store while you were sick f A Yes, sir. 
Q You did all the buying t A Yes. 
Q :How much of your time was spent in buy-

ing and how much time did you spend selling f A 0 You don't buy every day. 
Q You were in the store every day t A Yes, 

I was in the store, and sometimes once a week 
and sometimes once in two weeks I used to buy 
the goods. 

Q You would only have to go out for a short 
time to buy. A Buying took a couple of hours. 

Q About how big was the store 0? A Like two 
rooms. 

Q It vvasn 't any more than twenty-five feet 
wide, was it t A I don't know; it been one wide 
window, the width, and about this size (indicat-
ing). 

Q It wasn't over twenty-five feet wide, was 
it t A I think so. 

Q It was a small 8tore, wasn't it t A Not a 
small store; I think it would make three rooms. 

Q Were you in the store every day~ A Yes. 
Q Your illness would not prevent you- A 

If I go off the step I vomit; if I look only by 
the ceiling I start vomiting. I -can prove it to you 
by the City Hospital-

Q I didn't ask you about that. Who would do 
the housework when your wife was in the storef 
A lf she go in ten or fifteen minutes-that is 
not Broad street-

Q Who did the housework when she waited 
oir~the stoi~e f ~ ·A vVhen · she is in the store she 
is not in the kitchen; we a·on 't cook all day. 

Q Was your daughter in the h6nse~ A When 
she was married, no. 
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Q Did yqur wife do the housework 1 A It 
is not Broad street; it is not a busy store-

Q That was not a busy store, was it? A It 
is not a Broad street store; you have all the 
time to do the cooking-

Q· You don't have to work all day, do you 1 
lO A No, we just make a living. 

Q When the lease expired and you took ad-
vantage of the renewal, you had been paying $70 
and after that paid $75? A l\!Ir. Radli let a 
store next door for the same trade and I said to 
Mr. Radli, we don't make a fortune; we make 
a living. 

Q You asked 11:r. Radli to reduce your rent 
to $701 A Yes. 

20 Q You told him you couldn't pay $75 because 
you ·were not making enough to pay the $751 A 
He let the store next door for the same trade and 
that is why he allow us $5. 

Q Your memory is all right, isn't it 1 -A A 
little. 

Q I understand that in November, 1924, the 
ceiling in the kitchen ·was cracked? A Yes, sir. 

Q You could put your finger through the 
cracks, could you 1 A About a quarter inch. 

3 0 Q And they ran all along the room 1 A Like 
lines in both rooms. 

Q Then 11:r. Radli had that fixed and taken 
care of, is that true 1 A In the front room a new 
ceiling, and in the kitchen a patch over the door. 

Q You didn't think that was the right thing 
to do. You didn't think he had repaired that 
properly1 A He had to do it because his water 
from the pipe-

Q You saw vva ter coming through? A Yes. 
40 Q The ceiling was up 1 A Yes. 
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Q It had not fallen when the water came 
through 1 A No. 

Q You saw a lot of water come through, 
didn't you 1 A Yes. 

Q When Mr. Radli fixed it in November, did 
you think he did a good job 1 A Not in No-
vember he fixed it; in January, 1925, he fixed it. 

Q And you told him you didn't think it was 
the proper way to fix the ceiling? A Yes. 

Q You wanted a whole new ceiling1 A Yes, 
because it was cracked. 

Q Was the ceiling in good condition in 19221 
A A new house; it was painted and nice. 

Q There is no question about its being good 
when you took the house 1 A Yes. 

Q I understand pieces of plaster fell down in 
your food 1 A Yes. 

Q Did you ever do any repairing yourself 1 
A No, never. 

Q You say it was good for about ten months 
after it was repaired, that is, when the patch was 
put on 1 A Yes, ten months between. 

Q Why do you say ten months and not eleven 
months 1 A Because January, that month it 
been a couple of days ·when he fixed it; in De-
cember I complained. 

Q In January, 1925, was that the first time 
you noticed water coming through 1 A A couple 
of times it has been a little water, and in De-
cember it started again. 

Q It was all right in November1 A Novem-
ber, 19251 

Q Was it all right then 1 A Yes, it been 
only in Decemb~r. . 

Q Did you tell your lawyers this: '' In N ovem-
ber , 1925, the plaintiffs again called the atten-
tion of the defendant to the danger condition of 
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the kitchen ceiling?" A 1924, I complainnd in 
November. 

Q Did you say: '' In November, 1925, the 
plaintiffs again called the attention of the defend-
ant to the dangerous condition of said kitchen 
ceiling"? Did you tell them that? A That was 

10 December, not November. 
Q Did that ceiling look to you as if it was 

liable to fall? A No, only the water is worrying 
me. 

Q You sent for Mr. Radli to fix the ceiling? 
A No, to fix the water; if the water is fixed the 
ceiling will be fixed. 

Q Did you say to your lawyer: '' In No-
vember, 1925, the plaintiffs again called the at-
tention of the defendant to the dangerous con-

2 o dition of the kitchen ceiling?" Did you tell your 
laviryer that? A No, we asked for the water. 

30 

Q Did you say that to your lawyers? A No. 
Q Did you say to your lawyers that you, 

'' threatened to vacate the said premises unless 
the defendant (meaning Radli) put the prem-
ises in a reasonably safe condition?'' 

J\1r. Palmer: I object to that. 
The Court: I will allow it. 
The Witness: No. 

Q As a matter of fact, didn't that ceiling 
look to you as though it was going to fall down 
in December, 1925? A No, it was good and 
strong. 

Q Did it look that way to you? A No, it 
didn't look as if it was going to fall off; I 
wouldn't say a second-life is more-

Q Did you put your wife to bed after the 
ceiling felB Did your wife go to bed? A Sure 

4 0 we took her to bed. 
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Q Did she stay in bed continuously four or 
five or six weeks? A Five or six weeks, and 
then she said she couldn't stay in bed any more. 

Q Did you take her into the kitchen after 
that? A Yes. 

Q The day following January 5th, when part 
10 of the ceiling fell, ·was Mrs. Dulberger up out of 

bed? Was she out of bed the next day? A 
Five weeks she bas not been out of bed at all. 

Q She was in bed all the time? A Yes, all 
the time. 

Q She didn't get out of bed? A No. 
Q You are sure of that? A As soon as she 

got up she is dizzy. 
Q There is no mistake in your mind at all 

about that? A No. 
Q When you say she was in bed for a period 2 0 

of five weeks- A Even the sixth week. 
Q Did your wife ever complain of headaches 

before? A No, she was always strong. 
Q Did your wife ever complain before of 

being weak"? A No. 
Q You says she gets melancholy at times 

when she fights with you? A She don't fight 
with me. 

Q Every once in so of ten she gets these 
spells? A Yes, from a little knock it scares her 30 
nervous. 

Q When lVIr. Radli failed to fix this ceiling in 
December, 1925, and the water kept coming 
through, ·vlhy didn't you move? A Why I have 
to move? 

Q Why didn't you move? A After I got a 
co11p.ectiori''th€ fourth yea1:. I don't want to· move; · ,1- ... 

I have to carry rent and h~"have to fix it. 
Q And you didn't want the e·xpense of mov-

ing 1 A Not the expense; I didn't want to leave 4 o 
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the connection, and nothing been injured . and the 
-water he could repair it. 

Q How old are you? A Fifty-five. 
Q At the time that the part of the ceiling over 

the washtubs fell, who was present? A I 
been with my boy in the kitchen. 

10 Q And your wife? A And my wife, that's 

20 
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all. 
Q Was your little girl there? A ·No, she was 

in the store. 
Q Do you remember sending for Mr. Frim-

mer when this happened? A _ Yes, we sent to 
call him in. 

Q You sent right afterward for Mr. Frimmer? 
A Yes. 

MEYER L. LEVIN, s,vorn 1n behalf of the 
plaintiffs. 

Direct exa1nination by l\1r. Palmer. 

Q Dr. Levin, you are a practicing physician 
of the -State of New Jersey? A I am. 

Q And you have been such for how long? A 
Since 1923. 

Q Where is your office? A At present at 
209 Avon avenue. 

Q Before the 5th of January, 1926, had you 
known J\1r. and l\1rs. Dul berger? A I did. 

Q Had you ever treated Mrs. Dulberger be-
fore that time? A No. 

Q Whom ha:d you treated in the family? A 
l\1r. Dulberger and some of the children. 

Q From any observation that you ever made 
of Mrs. Dul berger before the 5th of January, 

40 1926, what can you tell us about the apparent 
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state of her health 7 A She -was apparently in 
very good health. 

Q When was it that you first called to treat 
her for an accident which happened on the night 
of the 5th of January, 19261 A January 6, 
1926. 

Q vVhere did you find her? A I found her in 
bed. 

Q What did you observe about her at that 
time as a result of any examination you made 7 A 
I observed that she was suffering from a con-
cussion of the brain as a result of an injury she 
had sustained the day previous. 

Q What made you think there was a con-
cussion of the brain? A The history of the 
injury and the symptoms that she had given. 

Q What did her condition seem to be? Her 
mentality or her orientation on the day you saw 
her? A The day I saw her it was all right. 

Q What did her condition appear to be with 
regard to having any strength 7 Just tell us 
her whole general condition. A When I saw her 
she was in bed and complained of a headache and 
she was very nervous ; the pulse was rapid. There 
-wasn't any temperature as I recall it. 

Q And from that time on, for how long a 
period of time did she remain in bed? A She 
was told to remain in bed for a period of five 
or six weeks. 

Q To the best of yuur knowledge based on 
the time that you -went to see her, ho-w long did 
she stay in bed? A February 16th, was the 
last time I was in the house and I still found her 
in .bed. ..,,,;----- ., 

Q- What' was there about her condition that 
made it desirable for her to remain in bed that 
length of time? A Symptoms she complained of, 

10 

20 

30 



72 

Meyer L. Levin, direct. 

and also the fact that she had concussion of the 
brain, so she ·had to rest in bed. 

Q During the five or six weeks, or up to 
February 16th, what other symptoms did you 
notice, if any 1 A At that time not any. 

Q Did you make any examination of the ra-
10 pidity of the heart beats 1 A As she progressed 

she ,,rould have palpitation of the heart, prob-
ably the second or third week I was attending to 
her. 

Q To what did you ascribe that 1 A To a 
nervous condition. 

Q ,Vas she in a nervous condition 1 A Not 
at first; she developed it later on. 

Q About how long after the accident did you 
first begin to notice nervous manifestations 1 A 

2 o I should judge two or three months. 
Q· After you discontinued calling at the house, 

which, as you say, was February 16, 1926, did 
you still continue to treat her 1 · A Yes. 

Q· Where 1 A At the office ; she used to co1ne 
up to the office. 

Q What had been her general complaint and 
what had you observed about her since the hap-
pening of this accident 1 A Since the happen-
ing of the accident there has been a decided 

30 mental change in Mrs. Dulberger. She has devel-
oped a neurosis which is a decided change in the 
nervous systen1 following the accident that she 
had. 

40 

Q In what way does this nervousness 1nani-
fest itself 1 A 'l1his nervousness has manifested 
itself in the-

l\1r. Gilhooly: I ,vould like to have the 
doctor testify as to what he saw. 

The ,Vitness: Just the objective sy1np-
ton1s 1 
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:Mr. Gilhooly: Just what he saw in her 
condition. 

Mr. Palmer: I don't think he has to do 
that, he is the attending physician. 

Mr. Gilhooly: I object to the question un-
less it is limited to the observations the doc-
tor made. 

Objection overruled. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

By Jl;J r. Palmer. 

Q In what way has it n1anifested itself 1 A 
In lack of coordination; in the fact that-it 1s 
more from her subjective syn1pton1s than her ob-
jective sympto1ns. 

Q I don't care how you arrive at it. You are 
her doctor. 

The Court : Just distinguish between the 
subjective and the objective symptoms. 

The ,Vitness: She complained of head-
a,ches1 dizziness, forgetfulness. Then, I 
would find occasionally her heart beating 
very rapidly, and sweating profusely at 
times. There is a vasomotor disturbance 
such as the writing on the skin which n1ani-
fested itself at every examination. She 
showed an unsteadiness in standing up with 
her eyes closed. I think that was about all 
the findings that I -had. 

Q- Do t.hese manifestations, such as head-
aehes, dizziness, and at times rapid heart action, 
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closed, lack of memory and the breaking out in 
these profuse sweats-are they the natural and 
probable consequences of the brain concussion 
such as you found her suffering from originally? 
A They are. 

Q What bearing, if any, has a person's age 
10 on their ability to shake off the effects of in-

juries such as these are, doctor? A I don't 
think the age has as 1nuch to do with it as the 
severity of the concussion. A young person ,vith 
a severe concussion of the brain 1nay find it as 
staple as with an older person, but with a good, 
strong blow on the head the age does not make 
any difference. It depends on the nature of the 
concussion. 

Q vVhen did you last exan1ine i1rs. Dul-
20 berger? A About a week ago. 

Q Do you find these manifestations still exist-
ing? A Absolutely. 

Q vVhen consideration is given to the fact 
that two years after the receipt of a blow you 
find these manifestations existing with a woman 
who, previous to the receipt of the injury, had 
been in good health, and about forty-five years of 
age, and you found them existing two years after 
the receipt of the blow, what indication has that, 

30 to you, as to their probable duration? Are they 
permanent or temporary? A In my estimation 
they are going to be permanent. 

Q vVhat does the fact that they persist to this 
extent for a period of two years indicate to you 
as to the severity of the concussion which she 
sustained in the first instance? A She probably 
had a pretty severe concussion. 

Q Are people who suffer fron1 headaches to 
the extent which she does, and dizziness, and this 

40 rapid heart beat at ti1nes, this unsteadiness on 
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standing with her eyes closed, and the failure of 
memory, and these profuse sweats at times, is it 
possible for them to be happy and cheerful under 
those handicaps? 

:Mr. Gilhooly: I object. 

Q Is it probable that they would be? A No, 
most likely not. 

Q What are the probabilities, if any, with 
regard to the future that this won1an-that is, do 
you think these conditions will i1nprove or stay 
about the san1e, or is it within the realm · of 
probabilities that she will get worse as time goes 
on? A As ti1ne goes on I think she will get 
worse. 

Q Can you tell us about the nu1nber of times 
that you have visited and treated her or that she 
has visited you for treatn1ent? A Approxi-
mately twenty-five tin1es. 

Q "\Vhat would be a fair and reasonable 
charge for the services such as you rendered 
based on the number of tin1es that she has seen 
you? A About $75. 

Q What, in your estimation, is the cause for 
the numerous threats which it has been testified 
she makes from tin1e to time to take her life , doc-
tor, since the happening of this accident? A 
The neurosis that she has. 

Q vVhat, in your estimation, is responsible for 
the sudden change which began to rnanifest itself 
in Mrs. Dulberger fro1n the tin1e she received this 
blow on the head? vVhat do you feel is respon-
sible for _--,~1e / s'udden and pronounced change 
which has taken place in Mrs-., Dulberger fro1n the 
5th of January, 1926? A ·The injury that she 
has sustained. 
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Cross examina._tion by Mr. Gilhooi°y.: 

Q Doctor, when you visited Mrs. Dulberger on 
• January 3rd last did you find she was still suffer-
ing fro1n palpitation of the heart 1 A No. 

Q Her pulse was 781 A Yes. 
Q That was normal 1 A Yes . . 
Q And you were satisfied with that condition 1 

A It was all right on that day. 
Q I understand you to say you were admitted 

to practice medicine in 1923. A I said I prac-
ticed in New Jersey since 1923; I have been prac-
ticing since 1921. A man has to serve an interne-
ship and I was interne two years in New York 
City and then came here to practice. 

Q You \Vere licensed to practice in 19231 A 
Yes. 

Q vVere you treating Mrs. Dulberger jointl y 
with Dr. Bengelsdorf 1 A I wouldn't say joint-
ly; we both were treating her. 

Q And I understand you were called on the 
night of the accident 1 A I was there the day 
after. 

Q Did you know Dr. Bengelsdorf was treating 
her1 A I did. 

Q Are you a specialist on nervous ailments 1 
30 A No, sir; I am a general practitioner, but I 

have seen plenty of nervous ailments, however. 
Q You have testified that in your opinion, 

with the knowledge of all syn1ptoms observed by 
you and told to you by Mrs. Dulberger that they 
probably would be pern1anent 1 A Yes. 

Q Did you ever have a case similar to hers in 
your experience 1 A You see cases come into 
your office of a neurosis and you can trace back 
to some nervous disturbance in life they had had 

40 previously. 
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Q Did you ever have a case that was similar 
to her that was permanent? A Not in n1y own 
experience . 

Q Then you are relying on what has been told 
to you and what you have read in your medical 
books, isn't that true? A Yes. 

Q Did you inquire as to the age of Mrs. Dul-
berger? A I did. 

Q Do you know what it is 1 A At the pres-
ent time forty-five. 

Q It was forty-five in March, 1927, too, wasn't 
it? A I didn't ask her the date of her birth. 

Q Did you inquire as to her age when you 
started to treat her? A Probably at the third 
or fourth visit I did. 

Q What did she tell you her age was? A 
Forty-three. 

Q Are you sure of that 1 A Positive. 
Q You have to rely a great deal, in basing 

your diagnosis, on what the patient tells you in 
these nervous cases, don't you 1 A You do, yes. 

Q '11here are so1ne you can see, but there are 
a good rnany subjective syn1ptoms? A A good 
many subjective sympto1ns. 

Q If the party giving you this information 
does not give it accurately, you are likely to fonn 
an incorrect diagnosis, that is possible, isn't it 1 
A Yes. 

Q So you bave to rely on the truth of the 
patienU A Yes. 

Q And you, of course, relied on the inf orma-
tion given to you by Mrs. Dulberger? A Nat-
urally we take the patient's statement. 

Q' _ This '•'nei:v·ousness which you find existi11g 
could con1e also from change "' of life, couldn't it 1 
Answer y~s or no. A ,Vhat conditions? Be 
1nm·e explicit, please. 
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:Mr. Palmer: I object. 
Objection sustained. 

Q The nervousness complained of hy Mrs. 
Dulberger could come from a change of life, could 
it not? 

:lYir. Palmer: It could come from change 
of life, I suppose, with Mrs. Dul berger, but 
the evidence in this case is that she is . not 
having change of life, and that is the only 
evidence in this case. 

The Court: She did not testify to it. 
Mr. Palmer: Her attending physician said 

she did not. 
The Court: He said she told hiin she was 

20 menstruating regularly. 
J\!Ir. Gilhooly: Will you please read the 

question? 
( The stenographer reads the pending ques-

tion.) 
The Witness: It could come from a change 

of life. Does that mean in Mrs. Dulberger ? 
The Court : I think you can ask him 

whether a condition such as Mrs. Dulberger 
30 is in could be attributed to change of life if 

she had it. I mean would that condition be 
a similar condition to that produced by 
change of life. 

40 

The Witness: Some of the symptoms 
could be produced by change of life, but 
Mrs. Dulberger has not had change of life 
yet. 
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By Mr. Gilhooly. 

Q While you say she has not had change of 
life yet, don't the symptoms · manifest themselves 
for a period of three or four or five years before 
change of life? A Not all these symptoms. 

Q But some of the sym.ptoms manifest them-
selves prior to the change of life? A I wouldn't 
say; all women have change of life. They may 
have nervousness and have change of life and 
have nervous manifestations, but a normal person 
may go through change of life without the mani-
festations at all. 

Q You took the history of Mrs. Dulberger? A 
Yes. 

Q Did she tell you she had eleven children? A 
Yes. 

Q In your opinion would that fact have any 
effect on her nerves? A No, not at all. 

Q That has no effect- A No, I have seen 
cases with twenty-three children in perfectly good 
health. 

Q In your opinion a woman who has had 
eleven children, six of · which died, would that 
have any effect on her condition with respect to 
melancholy? A It may. 

Q And that might be Mrs. Dulberger 's trouble 
in this case? A I wouldn't say so with the his-
tory of an injury and when she was perfectly 
happy-minded before. 

Q You said she had a concussion of the brain? 
A I did. 

Q What do you mean by that? A It is theo-
retieally Jhe shaking up of the brain as the re-
sult ~of an injury. 

Q Dr. Bengelsdorf said yesterday that ,vhile 
she did not have a concussion of the brain he 
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feared she might have concussion. Do you dis-
agree with him 1 

Mr. Palmer: I object to that as imma-
terial. 

Objection sustained. 

Q Do you remember meeting Dr. Trainor and 
Mrs. Dulberger at a conference at which you 
·were present on March 21, 1927? A I recall 
that, but not the date. 

Q Did you at that time in the presence of Mrs. 
Dulberger say to Dr. Trainor, '' She was uncon-
scious for a short time and had symptoms of 
brain concussions for two weeks.'' A No, I 
don't recall it, sir. 

Re-dire .ct exa1nination by Mr. Palmer. 

Q Whether you said that or whether you 
didn't, is it a fact that she was unconscious for 
a short time and for a period of several weeks 
had evidences of brain concussion? A Of course, 
she had evidence of concussion of the brain. I 
didn't see her. 

Q What is the name of this condition that 
30 she had of the skin? A Dermographia. 

40 

Q What does that mean 1 A It means if you 
draw your finger nails across the skin there will 
be a red line showing in a few seconds. It shows 
that the vasamotor system under the control of 
the nervous system is deranged. 

Q What is the connection between this der-
n1ographia and the blow on the head? A There 
is only an indirect connection. 

Q Has she developed it as a result of her in-
jury1 A Yes. 

81 
Meyer L. Levin, re-cross. 

Re-cross examination by JYir. Gilhooly. 

Q Isn't it a fact that every blow, whether it 
be slight or heavy, produces a concussion? A 
Every blow produces a concussion. 

Q So there is nothing about the word '' con-
cussion'' except that it means that a blow has 
been received 1 A You can get an indirect con-
cussion by landing on the buttocks. 

Q Have you noticed any improvement in Mrs. 
Dulberger since you have been treating her1 A 
No, I have not. 

Q In your opinion is her case one that re-
quired the attention of a specialist on nervous 
ailments? A Everything requires a specialist 
now-a-days, I suppose, yes. 

Q And you think in her case she should have 
a specialist 1 A I wouldn't say that. 

Q You were bringing about no improvement 
in the patient, were you? A No. 

Q Didn't you think it ·would be advisable to 
have someone who specia lized in that line treat 
her 1 A I have seen them before and they didn't 
do a particle of good. 

Q In other words, you have no confidence in 
the expert? A I have confidence in some ex-
perts, but it depends on who it is. 

Q Do you think the reasonable value of your 
services is $751 

Mr. Palmer: I object to that as not re-
cross examination. 

( Objection sustained.) 
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A:NIELIA I(OHN, s,vorn in behalf of the plain-
tiffs. 

Direct examination by Mr. Palmer. 

Q Mrs. Kohn, you are a daughter of Mrs. and 
10 Mr. Dulberger, are you not? A Yes, sir. 

Q When ,vere you married? A July 17, 1924. 
Q And after your marriage did you go to live 

with your husband in your own home? A Yes, 
sir. 

Q Where was that? A 199 Broome street. 
Q After you were married would you from 

time to time go over to your mother and father's 
house and visit them? A Maybe once a week 
or once in two weeks. 

20 Q After early January of 1925, at which time 
it is testified some colored men did some work 
on the ceiling of the kitchen of your parents' 
home did you go over and visit your family from 
time to time? A About once a week. 

Q What did you notice about the condition 
· of the kitchen ceiling after the colored men had 
put that patch in in January, 1925? What did 
the ceiling look like? A There vvas cracks from 
one end to the other and a white patch not ex-

30 actly in the center of the kitchen, toward the door. 
Q How soon do you think it was that you first 

got over to your mother's house after the men 
had put that patch in Jan nary? What was the 
soonest you got over there after that? A I 
can't remember exactly. It may have been a 
week or more. 

Q But you say you went there every week or 
two? A Yes, sir. 

Q For how long did those cracks stay up 
40 there in the ceiling after the colored men had re-
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paired it in January? A I think they were there 
all the time after it was fixed. 

Q When was it that you · first got to your 
mother's house after the night she was hurt on 
January 5, 1926? A As soon as they sent for · 
me I came right away. 

Q When was it? A About 8 o'clock that 10 
night, January 5, 1926. 

Q When you got there that night what did 
you notice about the ceiling? A There was on 
the floor and on the washtubs the ceiling all in 
pieces, all fell down, about a yard and a half or 
a yard and three-quarters long and a yard width. 

Q Did you notice how thick the pieces were? 
A I can't say exactly, about that thick (in-
dicating). 

Cross examination by Mr. Gilhooly. 

Q Are you the daughter who worked around 
the house after your mother was hurt? 

Mr. Palmer: I object to the question 
because I have only asked Mrs. Kohn about 
the condition of the ceiling. 

The Court: Objection sustained. 

Q Prior to your marriage did you live at 
home 1 A I had my own home. 

Q Before you got married did you live at 
home 1 A Oh, sure. 

Q Did you observe your mother around the 
house1 

,· 
--?;/ '} - .,..,,,. • • .f-

'.Nir. Palmer: I object on"the same grounds. 

20 
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The Court: Objection sustained. You arc 
confined to the condition of the cening with 
this witness. 40 
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Q You started to tell us how thick the piece 
of plaster was that had fallen and you in-
dicated. Will you please indicate again 1 A The 
length and the width 1 

Q The thickness 1 A I can't say exactly; it 
may have been that wide (indicatin_g); it may 

10 have been wider and it may have been narrower. 
Q Was it as thick as your little finger 1 A 

It must have been thicker; I can't say exactly. 

The Court: She is indicating about four 
or five inches. 

Q Did the ceiling look to you when you ob-
served it between January, 1925, and January, 
1926, that because of the cracks it was liable to 

20 fall 1 A No-

Mr. Palmer: I object to that as imma-
terial. 

The Court : I will allovv the answer to 
stand. 

Q Did you see any water dripping from the 
ceiling on your visits 1 A Plenty of water. I 
even helped take out the buckets. 

Q During what month did you observe that 
30 condition 1 A I think from about November, 

1924, to maybe until January, I think; I can't 
say exactly. 

40 

Q Was it continuous during all that time from 
1924 on 1 A Yes. 

Q All during the months of January, Feb-
ruary, March, April, May, June, and July-

lYir. Palmer: I object. She said from 
November to January. 

Objection sustained. 
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Q When you speak of November to January 
what years have you reference to 1 A No-
vember, 1924, December, and · the beginning of 
January, 1925. 

Q Beginning with January, 1925, what was 
the condition of the ceiling ·with respect to water 1 
A It was cracked from one end to the other 10 
in all places. 

Q Was there water dripping from the ceiling 
in January, 1925, in January, 19261 A 1924, 
1925. 

Q How about January, 1925, to January, 
19261 A Not so much water. The ceiling was 
just damp-the cracks-just a small dripping 
would come out. 

Q When did you first observe between J anu-
ary, 1925, and January, 1926, that small drops 20 
were falling from the ceiling 1 A Every day 
I came over there. 

Q And you were going once a week or once 
in two weeks 1 A Yes, sir. 

Q So it is your opinion that from January, 
1925, to January, 1926, there was water dripping 
from the ceiling most every time 1 A Yes, and 
from the pipes, too; there was pipes near the 
ceiling, too. 

Q But in your mother's apartment 1 A Cer- 30 
tainly. 

Q The pipes ran along the wall, did they 1 A 
Yes, sir. 

Q vVere they leaking, too 1 A Yes, sir. 

PLAINTIFFS REST. 

._· ...... ' 

40 
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Motion fo1· a N on-su -it. 

Defendant's counsel moves that plaintiffs 
be non-suited on the following grounds: 

1. That the facts disclosed that there was 
no duty on the landlord to repair; 

2. The proofs do not disclose that the 
landlord maintained a nuisance; 

3. That there is no proof that the ceiling 
,,,as in the control of the landlord; 

4. That even if the proofs do disclose 
that the landlord maintained a nuisance, a 
right of recovery would vest in the tenant 
alone and not in any member of the tenant's 
family; 

5. That the plaintiffs were guilty of con-
tributory negligence; 

6. That there is a clause in the lease 
which is admitted in evidence, which reads 
as follows: '' The party of the first part 
shall not be held liable for any latent defects 
or change of conditions in the premises or 
for any damage to the same or to goods and 
other things contained therein by any over-
flow or leakage upon or into the premises 
from water or any other source, and the rent 
shall not be withheld or diminished on ac-
count of such defect, change or damage.'' 

The Court: (After argument.) It seems 
to me there is an issue of fact on at least two 
questions. One is the question of having 
actually made the repairs, whether he was 
responsible for the negligent repair. Now, 
with regard to the leaks, I think there is 
enough evidence in the case to raise an issue 
of fact as to whether that came from service 
pipes or some other place. There is a lot 
of loose assumption on the part of some of 
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the witnesses, but still I think there is a 
question of fact raised as to whether they 
were service pipes, but if . they were service 
pipes and if . the leaks in the service pipes 
were the cause of the falling of this ceiling 
and the defendant was negligent in repairing 
it, I think it is a question for the · jury. I will 
deny the motion. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

IGNATZ RADLI, defendant, sworn 1n his own 
behalf. 

Direct exarnination by 1ifr. Gilhooly. 

Q Mr. Radli, you are the defendant 1n this 
case, are you not? A Yes, sir. 

Q Are you the ovvner of this property? A 
Yes, su. 

Q You acquired title in 1922, did you not 1 A 
Yes, su. 

Q When you acquired title to this property, 
did you go around and look it over? A Yes, sir. 

Q Did you make an inspection of the stair-
ways? 

Mr. Palmer: I object to it as immaterial. 

Q When you acquired title did you meet the 
Dulbergers? 

'-Gbject -e<l t~ ·as immaterial. 
Objection overruled. 
The Witness: Oh, yes. 

':" ~ 
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Q Did you meet them 1 A I did meet them, 
yes. 

Q Did you go into the Dulberger apartment 
in 1922? A I went just in the store; I don't 
,;vent back in the rooms, except all through. 

Q Did you have a talk with Mr. and Mrs. 
10 Dulberger or either of them? A Yes. 

Q Did you collect the rent for the premises? 
A From Mr. Dul berger? 

Q Yes. A I did collect maybe for five months 
and after that Mr. Frimmer collected. I give 
that privilege to him. 

Q Where was Mr. Frimmer located? A On 
the same street, and maybe a year after he 
moved-in the same year he moved in the same 
building. 

20 Q Is JVIr. ].,rimmer a cousin of yours? A No, 
he is not a cousin. 

Q When you went in to see l\1:r. Dulberger, 
when you acquired title to the property, did he 
make any complaint to you as to t'he premises 
being defective then? A Not a word. 

Q How often did you go on the premises 
after you acquired title? I-Iow frequently did 
you go there? A Well, I went there every ,veek 
a couple of times. 

30 Q What is your business? A Butcher busi-

40 

ness. 
Q V\7here were you located? A I was lo-

cated on West Kinney street. 
Q Ho·w far is that from the premises in ques-

tion? A About four blocks away. 
Q Did you live on Kinney street for awhile ? 

A Yes, sir, I did. 
Q You say you went there every week? A 

Every ·week a couple of times; sometimes three 
or four times. 
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Q Did you receive a complaint from Mr. Dul-
berger in December, 1924, about his premises? 
A No, I don't receive no complaints at all. 

Q In December, 1924, did he tell you that the 
ceiling had fall en in the bedroom? 

Mr. Palmer: I object to that as leading. 
The Witness: 1924? 
The Court : I will allow it. 
The Witness: When the ceiling fell down 

he came to tell me about it. 

Q Did you go on the premises then? A Yes. 
Q What did you see in December, 1924? A 

JVIr. Dulberger-
Q What did you see? A I see a piece of 

glass during the bedroom fell down near to the 
door; it is near to the kitchen. 

Q What room? A In the bedroom; they ·was 
using it for a bedroom. It was a bed in it and as 
long as it is a bed in it it is a bedroom and I 
got to call it a bedroom. 

By the Coiirt. 

Q But it was not in the kitchen? A No, it 
was in a bedroom, not the kitchen. 

By Mr. Gilhooly. 

Q Had any part of the kitchen fallen in 1924? 
A A small piece near to the door. 

Q How big was the piece in the bedroom? A 
It waf;l in t!:i-~,.)-be_d:coom-· it was, I will say, a.bout. 
two foot bro'ad · and two fooJ long-a corner 
piece. Maybe it was smaller, but that is the way 
I seen it. I can get it smaller, but I say larger-
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Q Did you have that ceiling in the bedroom 
repaired f A I had it repaired. 

Q Did you have a patch put on it, or did you 
have the whole thing taken offf A The whole 
thing taken off and the whole ceiling put on. 

Q How about the kitchen f A The kitchen 
lO I told the man when he was finished, I told him 

to look at the kitchen there. 
Q When you told him that, were 1\f r. and Mrs. 

. Dul berger there f A rrhere was a small piece-
I had a small piece fixed-

J\!Ir. Gilhooly: I will reframe the question. 

Q Whom did you have make the repairs f 
A A colored man. 

20 Q Were you on the premises when the colored 
man was making the repairs f A Yes, I was not 
standing there all the time, but I ,vas there, and 
I came there-

Q Did you have any conversation with the 
man making the repairs in the presence of J\!Ir. 
and 1\1rs. Dulterger f A (No answer.) 

By the Court. 

Q When you talked to the colored man about 30 making the repairs were Mr. and 1\1rs. Dulberger 
there f A Yes. 

40 

By Mr. Gilhooly. 

Q What instructions did you give the repair 
man in the presence of Mr. and Mrs. Dulberger 
about the kitchen ceilingf What did you tell 
the man f A I told the man he shall look the 
ceiling over and if ·any part of the ceiling loose, 
or if it is necessary to fix it, and the man ex-
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amined the whole ceiling. "Why," he said, "The 
ceiling is solid.'' 

Mr. Palmer: I object to that. 

Q Were Mr. and Mrs. Dul berger there 1 
Yes. 

A 

Q What · did the repair man say about the ceil-
ing f A He made a small_ piece of patch. 

Q What did the repair man say about the ceil-
. A He said the ceiling is good. 1ng. 

Q Did he test it f A He did test it. 
Q Did he test it in the presence of Mr. and 

Mrs. Dul berger f A Yes, he did. . 
Q Did you get up to the ceiling with a broom 

at that time f A Not at that time. 
Q, Were there any cracks in the kitchen ceil-

ing at that particular time in 1924 "? 

Mr. Palmer: I object to that. It 1s his 
witness. 

The Court: I will allow it. 
The Witness: There was no cracks, be-

cause if there would be cracks-

Q Yes or no. A No. 
Q You spoke about having a patch put on the 

ceiling in the kitchen in 1924. Was that in 19241 
A That was the sa1ne time. 

Q Where was that patch f A On top of the 
door that going into the bedroom from the kitchen 
to the bedroom where the bedroom ceiling came 
down. 

Q 1-Iow ni'g ,va; that patch in the kitchen 1 A 
That was very small, like from ~ a side of a chair. 

Q Would you say that would be ·about a foot 
and a half by a foot and a half f A Yes. 
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Q What was the condition after the ceiling 
had had the patch put on? A It was in good 
condition. 

Q After December, 1924, what if any com-
plaints did you receive from Mr. Dulberger? A 
I had no complaints at all that I know. 

10 , Q Did Mr. Dulberger send for you and point 
out to you that the ceiling was leaking? 

Mr. Palmer: I ·object to that as leading. 
r_I.1he Court: I will allow it. 
The Witness: He didn't because-

Q Just answer the questions. Did you see 
Mr. Dulberger between December, 1924, and 
January 6, 1926? A I did see him. 

20 Q Did you go into his store at any time dur-
ing that period 1 A I went in every week. 

Q What did you go into the store for 1 A I 
went in to buy cigars and sometimes little handy 
things. 

Q You had conversations ·with Mr. Dulberger, 
did you? A Yes. 

Q What complaints, if any, did he make when 
you visited him between December, 1924, and 
January, 1926? A He had no complaints-he 

30 don't have no complaints at all about it. 
Q Did you ever go into his living room be-

tween December, 1924, and January, 1926? A 
No. 

Q You had never been in there? A No, only 
in the store. 

Q Who did your plumbing work during that 
period? A Mr. Young. 

Q Did you at any time during November or 
December, 1925, say to Mr. Dulberger, "I will 
have the pipes repaired?'' A Not as I know of. 40 
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Q Did you have such a conversation? A I 
didn't because Mr. Frimmer any time a pipe was 
leaking, he was taking care of it-

Q Did you have such a conversation? A No. 
Q Did you say you would fix the pipe? A 

I didn't say it. 
10 Q Did you ever have such a conversation with 

Mr. Dulberger? A No, sir. 
Q What was Mr. Frimmer around that place 1 

A He was janitor to take -care of the whole 
house. He had the privilege if anything is wrong, 
water damage or anything, he had the privilege 
to himself-

Q Was your attention called to a portion of 
the ceiling falling on January 5th? Did you hear 
about a piece of ceiling falling on January 5th ? 
A I did not; on January 4th I only hear it; I 
don't know anything about January 5th. 

Q Was your attention called to the fact that 
a portion of the ceiling in the kitchen fell in 
19261 A 19261 

Q You heard about that, didn't you? A Yes, 
about that accident. 

Q When did you hear about it 1 A After the 
ceiling fell down. 

Q How soon after? A On the same evening 
they let me know and I went down the next morn -
ing because I wasn't home; I was away. 

Q vVhen you got there the next morning did 
you look at the ceiling 1 A I saw the ceiling 
was down in the corner on top of the washtubs. 

Q How big a piece 1 A About a foot long 
and a foot and a half broad. 

... ~,<,'~ } - .,-!' .. . i . . . 

Q ·was tJ:ie:re any water dripping through the 
ceiling 1 A Not a bit; it was itll dry. 

Q Were there any other cracks in the ceiling ? 
A Not as I know of. 
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Q You looked, didn't you 1 

JYir. Palmer: I object to that as leading . 

Q Did you look 1 A I did look ; there was no 
cracks in it except I told the man-

1 o Q Never mind. A I didn't see no cracks in 
it. 

Q Did you have that ceiling repaired after 
the accident 1 A After the accident, yes. 

Q Who repaired it1 A It is by the name Mr. 
Parker, but he died. 

Q When you went there on the day after the 
accident did you see Mrs. Dul berger 1 A Yes, 
I did. 

Q Where was she 1 A I saw she was in the 

20 bed at that time. 
Q Did you ever see JYirs. Dulberger in the 

store before the accident 1 A Yes, sir, I did ; 
certainly I did. 

Q How was she dressed 1 A Oh, she ,vas 
dressed like the ladies in the store, like a regular 
dress. 

Q Did you observe whether she had anythin g 
on her head or not 1 A Not before the accident. 

Q After the accident happened I understand 

30 
you went there on January 6th, the day follow -
ing1 A Yes. 

Q Did you go on the premises at any time 
later 1 A I did after. 

Q How soon after 1 What was your next 
visit to the premises 1 A I ·was there pretty 
near every second day; I was there pretty near 
every day when that happened. 

Q Did you see Mrs. Dulberger on your visits 1 
A I did see her-

Q Did you see her 1 A I did see her after, 
40 yes. 

• 
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Q How soon after the accident did you see 
J\1rs. Dul berger 1 A I seen Mrs. Dul berger I 
think about two weeks after. 

Q Was she in bed then 1 A No, she was in 
the kitchen. 

Q Was she dressed 1 A Why, she · was 
dres sed, yes. 

Cross examination by 11:r. Palmer . 

Q Were the repairs which were made to the 
ceiling in the kitchen and to the ceiling in the 
fro nt room, I guess they call it the living room, 
were they made by the colored man all on one 
day1 A Yes, sir. 

Q When was that1 . A That was 1924. 

10 

Q What time 1 About December 1 A About 20 

December, I suppose. 
Q Ho,v many colored men did you have there 1 

A One. 
Q What was his name, the one that first made 

the repairs 1 A I can't tell you his name, be-
cause I never took notice of it. 

Q Ha ve you ever seen him since 1 A I have 
seen him since 1 I have seen him once or twice 
since ; it is now four years ago. I don't kno,v 
·where he lives. 

Q In January, 1926, after this piece of ceil-
ing in the kitchen had fallen on JYirs. Dul berger 's 
head; then you had the kitchen ceiling repaired 
agai n, didn't you 1 A Yes, sir. 

Q But you had it repair ed by different men 1 
A C,~rtain]y _) q.iq. - . 

Q ·You 'didn't call in this first man that had 
repa ired it in December, 1924; to repair it over 
agai n, did you 1 A No. 

30 
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Q Is this your handwriting (indicating)? A 
Yes, it is. 

Q And you signed it down in your attorney's 
office, didn't you? A Yes, I signed the papers. 

Q And you were told by some body to raise 
your hand and you swore that the answers you 

10 gave here were true, didn't you? A I signed a 
piece of paper for Mr. Dulberger; I received all 
the rent of l\1r. Dulberger. 

Q I am asking you about this paper. This is 
your name, isn't it? A Yes, but-

Q That is your handwriting, isn't it? A Yes, 
that is my handwriting. 

Q Now, listen : You were asked here in 
your- A Excuse me, that wasn't on when I 
signed that paper. 

20 Q You don't even know ·what I am going to 
ask you. A Maybe I am wrong. 

Q You were asked by interrogatory No. 4 
which was served on you some time in June, 
1927: '' Did you, during December, 1924, either 
personally or by means of hired help, make any 
repairs to the ceiling of the living room of the 
apartment then occupied by the plaintiffs at 54 
Waverly avenue" and you took your oath and 
said, ''No,'' that you had not made such re-

3 o pairs, didn't you? A There is something wrong 
against me on that paper. I signed to 1\1:r. 
Dulberger a piece of paper. I received all the 
re,ceipts-

Mr. Palmer: I move that the answer be 
stricken out. 

The Court: Strike it out. 
The Witness: I don't know that paper. 

Q That is your name at the bottom of it, isn't 
40 it? A Yes. 
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:.Mr. Gilhooly: Is that the original? 
Mr. Palmer: I don't know. 

Q At the same time, or about the same time, 
that the colored man made the repairs to the 
ceiling of the living room you told him also to 
fix the ceiling in the kitchen, didn't you? A 
In 1924? 

Q Yes, or January, 1925, whenever it was you 
told him to fix both rooms, didn't you? A I 
told him if it is necessary-he should look them 
over and fix them good-if it is necessary to fix 
them. 

Q That is what you told your colored man, 
isn't it? A Yes. 

Q Now, Mr. Radli, when was it that you had 
that talk with the colored man? Was it in De-
cember, 1924, or was it in January, 1925? A 
When they fixed the ceiling? 

Q Yes, the first time. Wasn't it just a couple 
of days after New Year's? A I am not sure 
was it before New Year or after the New Year. 
It was 1924 when I had it fixed. 

Q Was it at the very end of 1924 or the be-
ginning of 1925? A I am not sure; I think it 
was the end of 1924. 

Q But you are not exactly sure. A . No, but 
I knovir it was fixed the ceiling and in the kitchen 
at the same time. 

Q And that might have been a few days be-
fore the end of 1924 or a few days after the 
beginning· of 1925? A It v,Tas at the end of 
1925. 

Q ~Jiow ··do yoti kno-w that? A I think, I an1· 
not sure. 

Q It might have been early in 1925, a few 
days after the Ne'w Year? A No, sir. 
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Q How do you know it wasn't a few days 
in · the early part of J anuary1 A Because I 
know it was the end of 1924. 

Q How do you kno,v it 1 A He fixed it and it 
was right the second day that it happened and 
I had it fixed in December. 

10 Q So you have said. I want you to tell us 

20 

how you know you had that work done in De-
cember instead of January. How do you know 
that 1 A Because I knov\7 it was fixed and I 
knovv January is 1925, and December is 1924, and 
I had it fixed in December, 1924. 

Q I-low do you knov,7 that 1 A Because I 
know it. 

Q I-low do you know it 0? A Because I think 
I ought to know it. 

Q What makes you say so 1 A It was fixed, 
that's all I can say, in 1924 in December. That's 
all I can say. How can I say more 1 

Q Ever since . you o,vned that property you 
were having considerable trouble with the water 
pipes leaking in it, weren't you 1 A Not much. 

Q You did have trouble from time to time, 
didn't you 1 A Not much. 

Q You did have trouble from tome to time, 
didn't you 1 A Once in a while I had trouble; I 

30 had to get a plumber. 

40 

Q You had trouble with the water pipes in 
there, didn't you 1 A Well, yes, I had some 
trouble, certainly; I don't want to say no. 

Q Didn't the water pipes in that house ruu 
between the ceiling of the first floor and the 
floor of the second floor 1 Is that where some 
water pipes ran 1 A The water pipes run 
straight up. 

Q Do any of them run between the ceiling and 
the upper floor 1 A No, sir. 
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Q Where do they run straight up 1 A From 
the range stove in the kitchen right up to the 
top floor from the first floor. · 

Q Where the ceiling fell in January, that is 
right near the ,vater pipes, isn't it 1 A Which 
year1 

Q Which year do you mean 1 A You tell me 
which year you mean. 

Q Didn't you have trouble in January with 
the plaster 1 A No, I told you 1924, 111 De-
cember, and 1926, so I don't know which year. 

Q Well, in January, 1926, you said that is the 
only January in which you had trouble 1 A Yes, 
Sir. 

Q When it did fall in January, 1926, were 
these water pipes you had told us about near 
the washtubs 1 A No, sir. 

Q Where were they 1 A It is a door between 
the washtubs and the pipes and then they run 
straight up. There is no water pipes run over 
the washtubs except what runs in the tubs from 
the bottom. 

Q V-iT asn 't it a wet ceiling that did it 1 What 
made part of the ceiling in the living room fall 
if it ,vas not due to water pipes leaking 1 A 
You mean the bedroom or kitchen 1 

Q What they call the front room 1 A There 
was a kitchen and a bedroom. In the living room 
was no ceiling fall at all and there is no pipes 
falling through the ceiling. 

Q What room do you call it that the ceiling 
fell down in 1 A In the bedroom. 

Q A piece of ceiling came dow11 in the bccl-
room•; pnd ii'i''~tlie .kitchen as well at almost the. 
same time 1 A Yes. ..,, 

Q If it wasn't due to leaking · water pipes 
making the plaster all wet and cracked up there, 
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why do you say that the ceilings in two of your 
rooms fell within a month of each other? A You 
see, in the bedroom there is no water pipes run-
ning at all. The water pipes run on this side of 
the wall in the kitchen straight up and on the 
other side of the wall there was that bedroom, 

10 so it is impossible. There was no wet in that 
bedroom at all. Any dry ceiling it happens to 
fall down. It is not necessary to say it was wet. 
I don't see no wet there at all. 

Q Then your explanation of ·what happened 
in that house is that a piece of ceiling fell out 
of the bedroom and a piece of ceiling fell out of 
the kitchen withiri a month of each other, and 
that is apt to happen around any house at any 
time? A It was happen to fall down the same 

20 time. 
Q And you say Nir. Dulberger said to you 

after the colored man had fixed the kitchen that 
it was not good? What did you say to Dul-
berger? Did you tell him the kitchen is perfectly 
safe? A I asked the man if he fixed it and the 
ceiling is all right and he said the ,vhole ceiling 
is solid. 

Q Who said that? A The colored man. 
Q Mr. Dulberger sent for you a day or two 

3 O later after the colored man had gotten through 
and you went to see him? A I went down right 
away because he wants his money. I want to sec 
the job first before I pay him. 

Q And you saw it1 A Yes. 
Q And it suited you? A It has got to suit; I 

see it is all right. 
Q It suited you all right 1 A Yes, the man 

said all solid and good and I won't guarantee for 

40 any ceiling. 
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Q Did you then get on a chair and with a 
broom tap around the ceiling to make sure it 
was all sound 1 A No, sir,' not that time. I 
went around when the ceiling plaster was laying 
down and I said to the man there is all loose, take 
all down and make a good job out of it. 

Q ·when was that? A When I gave the man 10 
the job to have the ceilings fixed. 

Q Was that in December, 1924? A That was 
January, 1926. 

Q You mean after she was hurt? A Yes, 
sir. 

Q Then you say after it had all happened you 
took a broom and went all around- A Well, I 
told the man to have it fixed. 

By the Coit,rt. 20 

Q Did you take a broom and tap around the 
ceiling1 A Yes, sir, I did. 

By Mr. Pal11ier. 

Q From the time it was fixed in December, 
1925, you came down and paid the colored man 
and you never tested that ceiling yourself, did 
you1 A No. 

Q But then, after the ceiling all fell on M1·s. 
Dulberger you did take a broom and feel all 
around after it happened, didn't you? A You 
got me wrong. 

Q I don't ,van t to have you wrong? A I am 
telling you Mr. Dulberger never came up and told 
me t~r wall .!§1-cracked. · He called me dovvn when . 
the wall was fallen down alre;;:t.,,dy. 

Q You never knew until th~ wall fell that the 
wall ·was cracked, did you? A I ain't see t11e 
wall because nobody told me anything about it. 

30 

40 



102 
l gnat z Radli) cross. 

Q You thought that the kitchen ceiling was 
fine? A I didn't think anything because if Mr . 
Dulberger would come up and tell me the ceiling 
is cracked I would have come down and have it 
fixed. 

Q Yet, you went there a couple of times a 
IO week? A Yes. 

20 

Q Didn't you ever used to see Mrs. Dul berger 
when she was out in the store before she was 
hurt ·wearing a little dust cap on her head? A 
I don't ·want to say that. 

Q Didn't she frequently say to you that she 
had to wear it because the small pieces of plaster 
were dropping out of your ceiling into her hair 
and she had to wear this little cap to stop it? A 
No, sir, she didn't say that to me. 

Q Why did you have a different colored man 
do the job after it fell than you had do it be-
fore? A Why, because I can take any experi-
enced man-I know he makes a job-I can go to 
any experienced mechanic to have the job done. 

Q And that is the reason you didn't have the 
first man come back and do the second job? A 
This man was a good mechanic just as good like 
the other man. 

Q The fact of the matter is that you got a 
3o different man to do it in January, 1926, because 

you were dissatisfied with the way the man did it 
in 1924, isn't it f A I was satisfied with both-

Nir. Gilhooly: I object to that. 
The Court: Objection sustained. You can 

ask him if that ,vas the case. 

Q The reason that you had a different man-

40 The Court: Was the reason. · 
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Q Was the reason that you had a -different 
man do it in 1926 from the one that did it in 
1924 that you were dissatisfied with the man's 
,vork done in 1924? A I was just as satisfied 
with the work that the man did in 1924. 

Q Even after part of the ceiling fell after he 
got through working on it? A He put up a good 10 
ceiling in the bedroom. 

Q Were you satisfied with the man's work 
after you had seen part of the ceiling fall, or 
were you dissatisfied and concluded to get an-
other man? A I was satisfied; he made a good 
job. 

Q You ,vere not working over the tubs ,vhen 
it fell, ,vere you? 

Nir. Gilhooly: I object to that. 
The Court: Objection sustained. 

Q How many times before this accident did 
you get back into the Dulberger apartment? A 
After the accident? 

Q Before. A You mean in his living room ? 
Q Yes. A I don't went in there; I had 

nothing to do in there. 
Q "'\Vere you ever in there? A Only when 

Mr. Dulberger called me in there, but he never 
called me in there. 

Q You say you only went in when he called 
you in? A Yes, but he don't call me in; I had 
nothing to do in there. 

Q You were in there when the repairs were 
made ~ _to wha~t ·y-ou · now call the living or ·bed -· 
room? A Yes. 

Q And when they ·were m~de in· the kitchen ? 
A That was the same time. 

20 
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Q But before you brought the colored man 
you went in there and looked at the rooms your-
self, didn't you? A Yes, Mr. Dulberger called 
me that time. 

Q Did you go back there in those rooms be-
fore you brought the colored man there? A I 

10 had to go back when Mr. Dulberger called me 
and told me that the ceilings need fixing. 

Q That was before the colored man came? A 
I had to go there, certainly. 

Q Then you came later on with the colored 
man? A The next day. 

Q Then you came again after the colored 
man was through? A Yes, sir, I had to. 

Q Between then and January, 1926, · when the 
20 ceiling fell hadn't you been told by both Mr. and 

lVIrs. Dulberger that the ceiling had begun to leak 
again? A No, sir. 

Q You deny that? A Yes. 
Q Didn't you come into their kitchen and look 

at the ceiling and test it and tell them again that 
it was all right only the water pipes were leak-
ing? A I never went back there again be-
ca use they didn't call me at all. I only went back 

30 when they called me-

40 

The Court: You have answered the ques-
tion. 

Q Do I understand you to say that you never 
did get up on a chair and test the ceiling with a 
broom handle? A I did told you that after the 
accident in 1926, when it came down on the wash-
tubs-I cannot climb up there; I took the broom 
and I told the man to fix-
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By the Court. 

Q That 1s the time you did it? A That's 
the time. 

By Mr. Palmer. 

Q And you say that is the only time you did 
it? A Yes. 

Q And at that time were there any cracks in 
that ceiling? A Not as I know of. 

Q You had a broom up touching it? You 
could see it, couldn't you? A Not with a broom. 

Q What test did you make of it when you 
tested it in the kitchen? A Before it was fixed 
after the accident I told the man to take down 
what is loose on it. 

Q Didn't you take a broom and feel around 
to see what was loose? A Yes. 

Q At that time do you deny that when you 
were up touching this ceiling with the end of a 
broom that there weren't any cracks in that ceil-
ing? A Not after it was through; I ·went up 
when the ceiling ,vas broke down when the 
plaster was loose. 

• 

JAMES C. YOUNG, sworn in behalf of the de-
fendant. 

Direct examination by Mr. Gilhooly. 

Q 11:r. Young, what is your business? A 
Plumber an.dJ1eater. 

Q ·You have been a pluml3er and heater for 
hovv long? A Thirty years: 

10 
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Q Do you know i{r. Radli? A I do. 40 
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Q Do you know Mr. and Mrs. Dulberger? A 
I do. 

Q Did you make any repairs for Mr. Radli 
in premises knov11n as 54 Waverly avenue, New-
ark? A Off and on, yes. 

Q I call your attention to a date around 
10 January 5, 1926, and I ask you if you were in 

the Dulberger apartment around that time? A 
On January 6th, I believe. 

Q What was your purpose in being on the 
premises? A To examine for leaks. 

Q By whom were you summoned 1 A By 
l\!Ir. Radli and Mr. Frimmer, both. 

Q Did you make an examination of the Dul-
berger apartment on January 6, 1926? A I did. 

Q Will you tell the Court and jury in ·what 
20 condition you found the water pipes f A I 

found the water pipes perfect. I examined the 
ceilings and took a piece of the ceiling off and 
found the lath dry and also the floor beams, no 
leaks on both. 

Q Did you examine the floor beams? A Yes, 
sir, I did. ~. 

Q Did you obseTve where the portion of the 
ceiling had fallen? A • Well, I should say about 
eight or ten inches from the corner of the room 

3 O over the washtubs. 
Q What was the size of the ~ole that you saw 

in the ceiling? A At that time when I went to 
examine it, I should judge about hvo feet by 
:fifteen inches. 

Q In which way did the twenty-four inches run 
and which way the :fifteen? A The two feet ran 
along the ,same as the washtubs and came out 
into the room around :fifteen inches. 

Q It was :fifteen inches wide and two feet long f 
40 A Yes, sir. 
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Q How long are the washtubs, do you knowf 
A They ·were the old style, 46 by 22. 

Q Twenty-two inches in width? A Twenty-
two wide. 

Q This hole that you saw, where was it lo-
cated in the room? A Over the washtubs. 
· Q Where are the ,,7ashtubs 1 I want to :fix 
exactly what part of the ceiling had fallen 1 A It 
fell, I should judge, about four feet from the 
kitchen range boiler-over the ·washtubs direct. 

Q Is that in the center of the room or wheref 
A In the corner of the room. 

Q \Vas this piece that fell in the corner f A 
Not exactly, about eight inches away I should 
judge. 

Q How about the side walls? Do you mean 
eight inches from the side walls _f A Yes. 

Q Ho-,v far from the wall that runs at right 
angles 1 V\T as that whole 1 A Coming clear from 
the side wall and a bout eight inches from the 
other side wall. 

Q vVas any water pipes at or near the spot in 
the ceiling that fell? A No, there ,vasn 't. 

Q Will you please tell the Court and jury 
where the water pipes run in that kitchen? A 
The water pipes go directly straight up through 
the three floors. 

Q Starting from the :first floor, where did they 
go 1 A Back of the range boiler. 

Q How far in back of the spot where the ceil-
ing fell is the range boiler? A I should judge 
a bout five feet. 

Q Take it from that point right up. A All 
the s~me. .,. . _., _; 

Q ·-All straight on up 1 A J?' es. 
Q Are there any supply · pipes . running be-

tween the ceiling and the floor over the kitchen? 
A There is not; they are all above floors. 

10 
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Q "\Vere there any leaky service pipes on the 
second floor ,;vhen you made your examination 1 
A There wasn't. 

Q Did you examine it for that purpose 1 A I 
did. 

Q On January 6, 1925, when you went into the 
Dulberger apartment, whom did you see 1 A I 
seen Mrs. Dulberger; she was 1n the kitchen 
at the time. 

Q Was she dressed or in bed clothes 1 A I 
think she had a bath robe on with a towel around 
her head. 

Q Did you go into that apartment after J anu-
ary 6, 19261 A Yes, sir. 

Q When 1 A About two weeks afterward. 
20 Q What was the purpose then 1 A To make 

an inspection with the landlord. 
Q Did you see Mrs. Dulberger then 1 A 

Yes, sir. 
Q Where ·was she 1 A In the kitchen peel-

ing potatoes. 
Q Was she dressed 1 A She was dressed with 

a towel around her head and a bath robe-the 
same way as before. 

Q Did you talk to her then 1 A I did. 
30 Q Prior to January 6, 1926, did you have any 

occasion to be in the Dulberger apartment 1 A I 
think so; I was there off and on, as I say, but 
I can't recollect through leaky pipes 111 that 
Dulberger apartment. 

Q When you speak of leaky p1 pes in the 
Dulberger apartment, what do you mean 1 A 
Used to freeze in the Dulberger apartment. 

Q Where did the pipes freeze 1 A One side 
pipes coming over the stove ·was busted and the 

40 next visit the water back in the stove had busted. 
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Q Was that before or after January 4, 19261 
A That was before. 

Q flow long before1 A I can't tell you ex-
actly. 

Q Do you remember whether or not you were 
in the Dulberger apartment in the year 19251 A 
Maybe. 

Q Did you ever observe water dripping from 
the ceiling at any time that you were in the Dul-
berger apartment 1 A I did not. 

Q So far as you know, were you doing all of 
J\fr. Radli 's repairing 1 A Well, some at that 
time. 

Q Did you ever repair any of the service 
pipes that you have described as running straight 
up to the third floor 1 A Not on that side. 

Q You are familiar with this apartment, are 
you not1 A I am. 

Q flow many families are there in that prop-
erty 1 A There are three families on one side 
and three families on the other side. 

Q On the other side of a halhvay 1 A They 
have no hallway. 

Q With separate entrance1 A No, •coming 
in from the same hall, but the halls are twenty 
feet from the kitchens where the entrance is to 
the apartment. 

Q This is a corner apartment, is it not 1 A 
No, it is not. 

Q Isn't it on Waverly avenue and Somerset 
street 1 A No, you see, there is another family 
alongside. 

Q Did the building itself come to the corner 1 
A Y·es. · .,,,.,... · ,,,.f .; · 

Q But the apartment occfrpied by the Dul-
bergers is not on the corner 1 A ·No, it is on 
the front. 
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James C. Young, dire ,ct. 

Q Mr. and Mrs. Dulberger have testified that 
water was leaking in the ceiling from several 
places in the kitchen. From your examination 
of the water pipes and the location thereof, would 
you say it would be possible for water to leak 
in that. manner from the service pipes? A No. 

10 Q If a service pipe had broken or had be-
come out of repair, what portion of the kitchen 
would have been affected by leaking water? A 
It would com.e over the washtubs and the 
kitchen range. 

Q: Why ,vould it come over the washtubs and 
the kitchen range? A Because it would drip 
underneath the floor beams and go through th e 
plaster into the room. 

Q I thought you said that the water pipe ran 
20 alongside of the hot water heater? A I did. 

Q How far away is that from the tubs? A 
That is about five feet, as . I said. 

Q If the water were to leak in a pipe, would 
that not flow alongside of the service pipe? A 
Not necessarily. 

Q Could it run in another direction? A. It 
would run across the floor , yes. 

Q Suppose the leaks were between the floor 
and the ceiling? A Then it would be the same 

30 thing; it would run along the lath and soak 
through. 

Q But you found no water marks indicating 
that such had been the case here? A No water 
marks. 

Q If the water had been leaking and had 
flown along the side, would that have been ap-
parent on the lath? A It would. 

Q When you observed the condition of the 
ceiling in the day in question, January 6th, did 

40 you see any cracks in the ceiling? A I did not. 
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James C. Young, cross. 

Q Were there any large cracks in the ceiling? 
A I didn't examine for cracks. 

Q Did you make an observation of the ceiling? 
A I did, I pulled a piece off the ceiling that 
was loose there. 

Q Did you see any other cracks in the ceil-
ing? A No, I did not. 

Q How thick was the plaster? A I should 
judge about three-eighths of an inch thick. 

Q It wasn't four inches? A No, it wasn't 
four inches thick. 

Cross examination by Mr. Palmer. 

Q I-low long have you been doing work for 
1\!Ir. Radli? A About two years or more. 

Q Do you do much for him? A Not much, no. 
Q So far as you know you are the only plum -

ber he employ es now? A That's all. 
Q But you knew previous to January 6, 1926. 

he had other plumbers doing work in this house? 
A That I couldn't say. 

Q Then you don't kn ow? · A I don't know. 
Q When did you first begin to go to this 

house o:µ Waverly avenue? A I think about 
1925. 

Q What time in 1925? A That I couldn't 
say. 

Q Between then and the time this ceiling fell 
in Ja nuary, 1926, about how many times had you 
been to this piece of property? A In the Dul-
berger apartment I had been about three or four 
times. 

Q ,¾-nd i~,} h~_,. gther . apartments? A Not so 
much; · - ·· · · 

Q How is that property he:~.ted? Has it one 
big furnace in the cellar? · A It is ~ot heated at 
all, only through the ranges. 
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James C. Yoitng, cross. 

Q Kitchen ranges? A Kitchen ranges. 
Q And you want to tell us that people having 

only to depend on their kitchen range for heat, 
that every time you came to the Dulberger apart-
ment you found the pipes frozen? A Not in 
the other apartments, but in the Dulberger apart-

lO ment. 
Q And they h~d the range to depend on for 

heat and cooking? A Not when they had heat. 
Q You did find the pipes frozen, didn't you? 

A Not in the apartment itself, in the cellar. 
Q I thought you found it in the water back? 

A Yes. 
Q Was that in the cellar? A No, the water 

back is different. 

20 Q The water back comes in the ·range and you 

4ff 

found that frozen, too? A Positively-nothing 
else. 

Q Beginning with the time you began to work 
for Radli, there was quite a little trouble with 
water leaking in the pipes in the Radli apartment 
house? A Not from the upstairs apartments. 

Q But there was troubl e in that house through 
the leaking of the water pipes, wasn't there? A 
No, sir, not in there. 

Q Why were you going there very of ten? A 
I was up there to fix any leaks in faucets, and 
so forth, and make inspections. 

Q How long do you think, assuming that there 
had been a leak in the water pipes between the 
ceiling of the first floor and the floor of the 
second floor-supposing there had been a leak 
in there in the past, about how long ,vould it 
take for all traces of that to dry out? A That 
I couldn't tell you. 

Q It will dry out, though, won't it? A Yes. 
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James C. Young, cross. 

Q And leave no trace? A No, it will leave 
a trace. 

Q What kind of a trace? - A Why, a rusty 
color on anything that laid in between there. 

Q You mean it would make the laths rusty 
colored? A And the plaster itself. 

10 Q In this kitchen that you say you looked 
over in January, 1926, you didn't see any cracks? 
A I didn't see any cracks. 

Q You didn't see the ceiling discolored either, 
did you? A The ceiling? 

Q Yes. A It looked all right to me. 
Q Are you familiar at all with the causes 

that make a ceiling fall? Do you know what 
makes a ceiling fall? A Sometimes due to water. 

Q If you found two ceilings going within one 
month, a piece dropping out of the bedroom in 20 
one month and a piece dropping out of the ceil-
ing in the other month, wouldn't that indicate to 
you that possibly there was a leakage of water 
in there? A Not necessarily. 

Q But wouldn't it indicate to you that there 
was a leak somewhere around, or that there was 
water soaking these ceilings? A It doesn't in-
dicate that to me. 

Q When water does leak out of a pipe and 
untimately wets the ceiling, that, in the course 30 
of time, will crack that ceiling, won't it? A 
That I can't swear to. 

Q What is your idea about it? 

1'1:r. Gilhooly: I object. 
Objection sustained. 

Q If you should happen to 0 see little bU:bbl<~s 
of water-the ceiling damp, not necessarily run-
ning througll--wouldn 't that indicate to you that 40 
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Ja1nes C. Young, re-direct. 

there were leaking water pipes around 1 A It 
would. 

Q Aside from water pipes being in that house, 
there were other pipes, weren't there? A Waste 
pipes. 

Q Where did they all run 1 A Down about in 
1,,0 the same corner. 

Q Do they start at the basement and go 
straight to the third floor 1 A Positively. 

Q Didn't they go to the bathroom f A There 
were no bathrooms in there. 

Q You say when you did go there on January 
6, 1926, you were sent there by Mr. Radli to. 
examine for leaks 1 A Right. 

Q He told you to go and look for leaky water 
2.0_ pipes 1 A Yes, to see whether there was any 

40 

leaky water pipes. _ 
Q And he had been there before you had been 

there 1 A The night before, possibly. 

R e-direct examination by i{r. Gilhooly. 

Q You said something about the-re being 
some waste pipes? Did you make an examina-
tion for leaks in the waste pipes 1 A Positively. 

Q Were there any leaks? A There wasn't. 
Q You spoke about a water back. What did 

you mean by that? A For heating the range 
boiler. 

Q "\Vhere is that located, in the kitchen range ? 
A It is located in the kitchen range. · 

Q You found that frozen 1 A Sometime be-
fore that; some three or four visits. 

Q You say that you ,vere working for Radli 
about two years 1 A That I would have to look 
over my books for. 
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Edward B itrell, direct. 

Q You wouldn't say it was as much as three, 
though ? A Possibly. 

Q Did you ever fix any faucets in the Dul-
berger apartment f A Yes, sir, to put new ones 
on there. 

EDWARD BURELL, sworn 1n behalf of the 
defendant. 

D,i.rect exani,iriation by i1:r. Gilhooly. 

Q i1:r. Burell, where do you live ? A 126 
Somerset street. 

Q With respect to 54 Waverly avenue, where 
is that located ? A '_l1he back porch empties on 
my back porch. _ 

Q So your apartment is in the same building 
as the Dulberger 's f A Yes, sir, but the porche s 
come together. 

Q In January, 1926, did you live at the sarno 
place f A Yes, sir. 

Q Were you acquainted with the Dulbergers 1 
A Yes, sir. 

Q In January, 1926, did you live at the same 
place f A Yes, sir. 

Q Were you acquainted with the Dulbergers 0
/ 

A Yes, sir. 
Q Do you know Mr. Dulberger? A Yes, sir. 
Q Do you know JYirs. Dul berger f A Y e_s, sir, 

I do. 
Q How long have you known them f A Ever 

since I liveJ there, and I lived there about five 
years- now~.~,•~ --~- -· 

Q ·-bid you ever have occasion to go into the 
Dul berger store prior to January 5, -1926? A Iu 
the st ore? Yes. 
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Edward Bu .rell, direct. 

Q I am speaking of before January 5, 1926. 
A Before also, yes, sir. 

Q Did you see Mrs. Dul berger in the store? 
A I never seen her in the store. 

Q Did you talk to her? A Yes, I have talked 
to her. 

Q Do you know them very well or were you 
merely a customer? A I was a customer and a 
tenant in the house, and we all traded with them. 

Q Did you ever have a conversation with 
Mrs. Dulberger? A Yes, sir. 

Q Prior to January 5, 1926, did you ever 
observe Mrs. Dulberger wearing a towel about 
her head? 

Mr. Palmer: I object to that as leading. 
The witness should be allowed to tell what 
he saw her wear. 

The Court : I will allow it. 
The Witness: I seen her mostly all the 

time with a towel about her head before that. 

Q Did she ever te11 you why she wore it f A 
No, she never did. 

Q In your conversations with Jvirs. Dulberger 
3 o did she ever complain · of headaches? A Not 

as I can remember. 
Q Do you remember when this accident hap-

pened? A I do. 
Q How soon after the accident did you see 

Jvirs. Dul berger? A The next morning. 
Q Where was she? A I was bringing gar-

bage down and she was in the kitchen vfi th a 
broom. 

Q What ·was she doing in the kitchen? A 
40 Sweeping up some dirt by the door. 
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Edward B'ltrell, cross. 

Q Was she dressed- A She didn't have no 
petticoats on. I don't know was she dressed. She 
had a bathrobe on. 

Q What was the occasion for your seeing her f 
A I came down from the top floor with garbage 
to take in the trash house in the yard and she was 
sweeping dirt out and she said, "Oop." She swept 10 
dirt on me-and she waited until I passed. 

Q After this, when did you next see Mrs. Dul-
berger? A Well, I couldn't say exactly when I 
seen her next after that. 

Q Was it during that same week! A Well, I 
couldn't say it was in the same week. 

Q Did you see her again during the month 
of January? A I think I got a glimpse about 
a month later, but I couldn't swear it was her-
from the store part. 20 

Q After this accident did you ever make any 
purchases at the Dulberger store? A Oh, yes. 

Q Did Mrs. Dulberger ever wait on you? A 
I can't recollect whether she did or not. 

Q Did you ever talk to her since the acci-
dent 0? A Never talked to her only when she 
was gettillg ready to move from there. 

Cross exa1nination by J\1:r. Palmer. 

Q You never saw J\1:rs. Dulberger in the store 
before the accident, did you f A Yes, sir, I did. 

Q You just got through saying a few minutes 
ago that you never saw her in the store before 
this accident, didn't you? A No, I did not. 

Q ,vhat did you say? A He asked me jf I 
seen ,lier a~_t,12,,r the.i accident in the store? 

Mr. Palmer: J\1:ay I a~"'k that the stenog-
rapher read back that portion of the testi-
mony on direct examination? 

30 
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[(ate Critrnp, direct. 

(The stenographer reads as follows: 
"By Mr. Gilhooly: Question: Do you 

know Mr. Dulberger? Answer: Yes, sir, 
Question : Do you know Mrs. Dul berger? 
Answer: Yes, sir, I do. Question: How 
long have you known them 1 Answer: Ever 
since I lived there, and I lived there about 
five years now. Question: Did you ever 
have occasion to go into the Dulberger store 
prior to January 5, 19261 Answer : In the 
store 1 Yes: Question : I am speaking of 
before January 5, 1926. Answer: Before 
also, yes, sir. Question: Did you see Mrs. 
Dul berger in the store? Answer: I never 
seen her in the store. Question: Did you 
talk to her 1 Ans,ver: Yes, I have talked to 
her.") 

By 111 r. Palmer. 

Q So you did testify on direct examination 
that you never saw her in the store before the 
accident? A She waited on me in the store be-
fore the accident all the time. I said I didn't 
see her after the accident. 

At 1 o'clock P. NL, the Court takes a re -
cess of one hour. 

AFTER RECESS. 

I{ATE CRUMP, sworn in behalf of the defend-
ant. 

Direct examination by Mr. Gilhooly. 

Q Are you married or single 1 A Married. 
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Kate Crit1nv, direct. 

Q ,vhere do you live 1 A 126 Som~rset 
str eet. 

Q That is a part of the building in which-
A Yes, it is the same building, but a different 
entrance. 

Q Do you know Mrs. Dul berger? A Yes, I 
do. 

Q Do you know l\1r. Dulberger ? A Yes, sir, 
I do. 

Q How long have you known l\1r. and Mrs. 
Dul berger? A About five or six years. 

Q How long have you lived at your present 
addr ess ? A It will be five years the 5th of 
May. 

Q Did you have occasion to go into the Dul-
berg er store? A l\1ost every day. 

Q What did you go in there for ? A To 
buy charcoal and other things. 

Q Prior to January 5, 1926, did you have 
occasion to go into the Dul berger store? A Yes. · 

Q Did you have occasion to talk to Mrs. Dul-
berge r? A Yes, we always talked. 

Q Prior to January 5, 1926, did Mrs. Dul-
berg er ever complain to you that she was suf-
ferin g from headaches 1 A Yes, she did. 

Q Did she make any other complaints? A 
Yes, she always did. 

Q How long prior to that? A Ever sin ce I 
lived in that house, and before I lived in that 
house I came over there. 

Q Did you ever see her wearing a towel 
around her head? A Yes, most always. 

Q What kind of a towel was that? A The 
same kind o.f" tow-el; you · use for your hands. . 

Q Did she · ever say why s.he suffered with 
headaches? A She said since she could re -
member she ahvays had headaches. 
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Kate Critmp, cross. 

Crnss exam,itiat-ion by Mr. Palmer. 

Q Do you still live at 126 Somerset street? 
A Yes, I do. 

Q· You live, then, in Mr. Radli 's house f A 
Yes. 

10 Q And you have been a tenant of his ever 
since he owned the house f A Not ever since he 
owned it; before he moved there. 

Q When did you move there f A The 5th 
of May, 1923. 

Q He has been the one landlord of yours 
since you have lived there f A Yes, he is the 
only landlord I had. 

Q About what Mrs. Dulberger had on when 
you saw her in the store, was it a towel or a dust 

20 cap f A A towel that you fold up and tie around 
your head. 

Q How do you kno,v it was a towel f A Be-
cause I seen. 

Q And you never saw her with a dust cap 
on? A No. 

Q You have never seen her -with a dust cap! 
A No. 

Q Didn't she tell you as an explanation of 
what she had on her head that small particles of 

30 plaster on the ceiling were falling in her hair f 
A No. 

Q IIow long did you continue to be a cus-
tomer of the Dulbergers? A Until they moved 
out. 

Q After the happening of this accident, when 
was it that you next saw Mrs. Dulberger in the 
store f A Why, I didn't pay much attention to 
just when it was, but I know I seen her in there. 

Q About how long after the accident f A It 

40 may have been two weeks and it may have been 
three; I won't say for sure. 
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Kate Critmp, cross. 

Q And she was working in the store then f 
A She would be standing in the store ; she wasn't 
always waiting on me; sometimes Mr. Dulberger 
and sometimes the children and sometimes Mrs. 
Dulberger would wait on me. 

Q You know positively that she was stand-
ing in the store two or three weeks after the ac-
cident f A I said two or three, I don't know 
whether it was three, it may have been two and 
it may have been three, because I didn't pay 
much attention to her. 

Q But you are sure it wasn't more than three 
,veeks f A Yes. 

Q And at that time she had a towel on f A 
Yes. 

Q In fact, she always had a towel on f A 
:N" ot all the time. 

Q When was it you had seen her without a 
towel 0? After the accident or before f A I 
didn't pay much attention, but I have seen her 
dressed and going to the movies. Naturally she 
didn't have a towel on then. 

Q When you have seen her in the store, while 
you and she were living in the store, did you 
see her wearing a towel before or after the ceil-
ing fell f A Both before and after, because I 
seen her both before and after. 

Q Beginning ,vith two or three weeks after 
the accident, how often ·would you see her either 
working or standing in the store f A We all 
had to go down the back entrance. She had 
glass windo,vs in the kitchen-

Q ;Flow lgJlg_.,.after the accident was it . you. 
used to see-·he·r through the gfa,"ss windows in the 
kitchen f A I djdn 't pay much attention to how 
long it was. , 
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Kate Crump, cross. 

Q How long do you think 1 A Maybe two 
or three weeks; I won't say. 

Q What was she doing in the kitchen? A 
Sometimes she ,vas preparing her meals - and 
sometimes sweeping, and sometimes washing the 
dishes. 

10 Q You say that was two or three weeks after 
the accident 1 A Yes. 

Q Beginning ··with that two or three ,veeks 
after the accident, how often did you see her in 
the store 1 A I didn't pay much attention how 
long after. 

Q Did you talk this case over with anybody 
since the accident 1 A No, only when I was sub-
poenaed I was told to come. 

Q You were just asked questions on the stand 
20 without knowing what was going to be asked 

you 1 A I really didn't know what was going 
to be asked me. 

Q You didn't talk to Mr. Radli about it 1 A 
No. 

Q How long have you been here in court 1 A 
Every day, pretty nearly. 

Q Since when 1 A Tuesday or ,Vednesday 
a week. 

Q Was Mr. Radli here, too 1 A Yes. _ 
30 Q And you mean to tell us that although you 

have been here since Tuesday or Wednesday a 
week and Mr. Radli was here, too, on a suit 
against Mr. Radli you didn't talk to him about 
the case1 A No. 

Q And you haven't talked to anybody else 
about it1 A No. 

Q And you haven't talked to Mr. Burell 
about it, have you 1 A No, I haven't. 

Q Has he been here the same length of time 

40 as you 1 A I think he was here every day I was. 
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Kate Critmp, cross. 

Q And he lives in the same house with you 1 
A Yes. 

Q And although you and .he have been here 
since then and in the · same lawsuit and lived in 
the same house you haven't talked to him about 
the case1 A No. 

Q And you say the questions were asked you 
about the facts you knew without your having 
told anybody of what you knew about the case 1 
A No, they never asked me. 

Q At one time you ,vere quite a customer 
down at the Dul berger store, weren't you 1 A 
Most every day I had to go down and get char-
coal and different things. 

Q There finally came a time before the Dul-
bergers moved and when this accident happened 
when the colored people in that house practically 
stopped dealing with the Dulbergers because the 
Dulbergers wouldn't give the colored people 
credit 1 A I never asked for credit. 

Q You say you never tried to get credit from 
the Dulbergers1 A No. 

Q And you never ·were refused credit by the 
Dulbergers, were you 1 A No, I was never re-
f used because I never asked for credit. 

Q Before the happening of this accident what 
kind of work was it you used to see l\1rs. Dul-
berger doing in the store 1 A Why, she waited 
on the customers. 

Q Was she doing the same kind of work ,vi th-
in two or three weeks after the accident 1 A 
Yes, she gave me charcoal and I bought stockings 
for my little boy. 

Q -~She 'Ya>5 doing the same work two or three. 
,veeks -after the accident as b(tfore? A I don't 
say she ·was in the store all the time, but when 
I happened to go down. 
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James N. Trainor, direct. 

Q Why do you say so positively it was two 
or three weeks after? Might it not have been 
seven or eight weeks after? A No, because I 
didn't miss her that long. 

Re-direct examiina.tion by :Mr. Gilhooly. 
10 

Q Prior to this accident did Mr. Dulberger 
wait on the store? A Yes. 

Q Was he in there frequenly or infrequently1 
A Yes, Mr. Dulberger and Mrs. Dulberger and 
her sons and her daughters, too. 

Q Mrs. Crump, I call your attention to a date 
on February 7th, and ask you if you remember 
having an interview ·with Mr. Walker from my 
office? A Yes, a gentleman did come to my 

20 house. 
Q A dark-haired gentleman? A Yes. 
Q And he spoke to you about this accident? 

A Yes. 
Q Have you talked it over with anybody since 

then? A No, I haven't. 
Q You were subpoenaed, weren't you? A 

Yes, I was. 
Q And since then you have not been inter-

viewed, is that right? A No, I haven't been 
30 interviewed. 

40 

JAMES H. TRAINOR, svvorn in behalf of the 
defendant. 

Direct examination by 1'1:r. Gilhooly. 

Q Doctor, you are a practicing physician of 
the City of Newark, are you not? A Yes. 
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James N. Trainor, direct. 

Q How long have you been in active practice, 
doctor? A This is my twenty-fifth year. 

Q Prior to commencing the practice of medi-
cine did you graduate from any medical college? 
A Yes, Columbia University, New York City. 

Q Since that time have you been actively en-
10 gaged in practice? A Yes, except for an in-

terneship in the St. Barnabas Hospital in the 
City of Newark. 

Q Did you make an examination of Mrs. Dul-
berger? A I made two; I saw her first on 
:March 23rd last year, and the second time the 
3rd of January this year. 

Q Will you please tell the Court and jury 
what condition you found when you examined 
:Mrs. Dulberger in March, 1927, and the condition 
you found in January, 1928? A The only thing 
that was manifested was extreme nervousness. 
She had symptoms of nervousness that were pres-
ent on both occasions. The first time she had 
tremors of the hands, eyelids, and tongue, ex-
aggerated knee reflexes, and a positive Romberg, 
and a rapid heart. · Her pulse was 96; that 
dropped to normal at the time of the second ex-
amination. 

Q What was it the second time? A 78. And 
her eyelids tremor had dropped ; she still has 
marked hand tremor; her knee reflexes are still 
highly exaggerated, and she has still a positive 
Romberg, that is, you have a patient stand with 
both feet together and the eyes closed and she 
SvYays. 

Q On th .~,.,,.fir.st.. examination you found a pulse. 
of 76 -and the second time 98 .. ,,, What did that in-
dicate to you? A That she was. less nervous 
the second time than the first time. 
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J a1nes N. Trainor, direct. 

Q Would you say her nervousness had im-
proved 7 A Yes, she is still nervous and _ it has 
shown some improvement, and the -absence of a 
goiter. 

Q Did you find any indications of change of 
life 7 A She told me she is forty-five years old, 

10 and some of these symptoms are concomitant 
with meopause. We frequently find those nervous 
symptoms in change of life. 

Q Do these symptoms point to a complete 
pause? 

Nir. Palmer: I object to that as leading. 

By the Gou.rt. 

Q When did those symptoms manifest them-
20 selves? A The change of life sometimes lasts 

five years, and the symptoms start before the 
cessation of flow. Usually there is some irregu-
larity ·of flow; sometimes they skip a month and 
sometimes two or three months; but the symp-
toms are usually present. 

By Mr. Gilhooly. 

Q You say the Romberg was positive 1 A 
30 Markedly positive. 

Q What do you mean by positive? A If I 
hadn't caught her she would have fallen to the 
floor. The ordinary normal person subjected to 
the same test ·would not s,vay at all. 

Q Where the Romberg test shows positive, 
what is that an indication of? A The most 
common indication-it is a patho-luetic dis-
ease due to locomotor ataxia. 

Qi Would you say it is induced by a traumatic 

40 condition? A Never. The Romberg sometimes 
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James N. Trainor, cross. 

is found slightly positive in neurasthenia-in 
nervou~ exhaustion-but I have never in twenty-
five years seen it as markedly positive as in this 
woman's case. 

Q What do you mean by patho-luetic dis-
ease? A I mean lues-a luetic condition. 

Q Where there is a luetic condition is the 10 
patient liable to be highly nervous 7 A Some-
times in the latter stages of the highly nervous. 

Q Is there a probability that such person 
would be melancholy 7 A They frequently be-
come so before the end. 

Q You said in your twenty-five years of ex-
perience, where the Romberg test was positive, 
you knew of no case where it was not an indica-
tion of locomotor ataxia 7 A I didn't say that. 
I said in twenty-five years I have never seen it so 20 
posit ive in a nervous condition. 

Q In a case where a woman has borne eleven 
childre n and six of them died, and where she 
had been complaining of headaches, and then 
there ,,1as later a piece of ceiling fell and hit her 
on the head, producing vomiting, and she there-
after complains of being weak, and nervous and 
forget ful, would you say whether or not that 
condition could be caused by a change of life 7 
A Taking that whole thing into consideration, I 30 
would imagine that both things had ·something 
to do with it. She undoubtedly suffered shock 
from 1he strik i11g on the head ·which may have 
brought on a neurotic condition. In neuroses or 
neurasthenia, but frequently we find those same 
Rymptoms in change of life. 

Cross~exanii/iiaiton by .Mr. Palmer. 

Q If it be assumed that J\fr~. Dulberger has 
no skipping of her regular periods and that they 40 
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are the sam·e now as they have been since she 
arrived at the age of life to have such periods, 
that would tend to negative the idea that she is 
going through a change of life, wouldn't it 1 A 
Not necessarily, because symptoms occur several 
years before cessation of periods. 

· 10 Q If you were given a history that this 
woman had . periods as regular as they have evor 
been, and that she was involved in an accident 
in which a large section of ceiling fell on her 
head, with that history and irregularity of her 
periods, and the facts that she only began after 
the accident to act abnormally compared with the 
way she had acted before the accident, would you 
say that with nothing else to go by and the fact 
that she was about forty-three years old when 

20 she received that injury, that these symptoms are 
only change of life symptoms 1 You would have 
to have more information, wouldn't you 1 A 
A.ny sort of shock might bring it on. rrhe size 
of the ceiling would not effect it. If she was told 
that one of her loved ones died, it would be suffi-
cient. Trauma is not sufficient. 

Q Assume the case of a woman forty-three 
years old who had enjoyed good health up until 
the 5th of January, 1926; that on the evening of 

30 that day quite a large section of ceiling fell 
and struck her on the head and back; that she 
was rendered unconscious for maybe about ten 
minutes; that upon being seen by her family 
physician that night she was found to have 
brujses on her head and was not clear in her an-
svvers; that there was a swelling on the scalp; 
that near one ear there was a laceration of the 
skin; that upon being seen the next day by an-
other family physician she was complainillg of 

40 headaches and dizziness; that within a short time 

129 
J anies N. Trainor, cross. 

after the receipt of this blo-,v she vomited three 
or four times; that she was confined to bed for 
a period of five or six weeks, complaining of 
headaches and dizziness; that she was then found 
to be unsteady on standing with both feet 
together and her eyes closed; that we find her 
later on with a lack of memory; that she breaks 10 
out in profuse sweats; that she is found by two 
physicians to have dermographia of the skin; that 
altbough the accident happened two years ago 
she is found even today complaining of head-
aches and dizziness and fears; that she threatens 
to do away with her life. With that history, and 
bearing in mind that these things began to mani-
fest themselves right after she was involved in 
the accident, wouldn't you say that the head-
aches and dizziness and the rapid heart at times, 20 
and the unsteadiness on standing, and the lack 
of memory, and the melancholia, and the profuse 
s-weats, and this dermographia of the skin, prob-
ably came from the accident that she was in-
volved in 1 A I would say this: That they un-
doubtedly come from shock. Whether the shock 
·was due to that I have no knowledge. 

Q It will be as,sumed that up to 6 o'clock that 
evening, January 5, 1926, and during all her 
married life of twenty-six years, she had not had 30 
any such symptoms, and appeared to be in per-
fectly good health, and some of the symptoms 
started ·within a minute or two after the blow on 
the head, and that some of these symptoms hacl 
continued since. Bearing in mind that the symp-
toms began a minute or two after the blo-,v, would 
you say~:._ tha(_~-the -.-accident was responsible f A 
Yes, thaf the traunia caused the shock that caused 
that condition. 

+O 
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Q _ There isn't any doubt that vomiting im-
mediately after the receipt of a blow on the 
head is an indication that there has been some 
injury to the brain? A Yes, it is a concussion 
symptom. 

Q If after the receipt of a blow on the head 
10 you find a person complaining of headaches and 

dizziness, they are the natural and probable 
consequences of a receipt of a blow on the head, 
are they not? A Yes, but they seldom last two 
years; concussion symptoms seldom last two 
years. Had there been a fracture of the skull, I 
·would say differently, but the X-rays ,vere nega-
tive. 

Q Isn't it a fact that the measuring stick to 
be used in determining whether or not a person's 

2 o brain has been injured, is the effect, more than 
the fact that the skull has been cracked? In 
other ,vords, can you not have bad after-effects 
following a concussion without the breaking of 
the skulU A It is possible, but the brain is very 
beautifully protected by a thick skull in most in-
dividuals. 

Q And you have seen cases where there has 
_ been a fracture of the skull, in other words, the 

bone has been broken, and you have seen re-
30 coveries without severe after-effects? A Posi-

tively. 
Q In other words, depending on the constitu-

tion of the person receiving the blow. ~I.1here are 
people who have worse after-effects after a con-
cussion of the brain than they have if their 
skull has been fractured, isn't that so? A That 
has not been my experience. 

Q It is true, isn't it, that the measurement to 
be applied to the damage which has been done 

40 to a person is more by referring to the effects 
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which they are suffering from the injury than to 
the extent of skull fracture? A That is pos-
sible, but I would rather have a concussion with-
out skull fracture than with skull fracture. 

Q But you have seen cases of persons whose 
after-effects were worse ·without a fracture than 
with a fracture? A Yes, but I have never seen 
the symptoms last that long. 

Q You have seen shell-shocked soldiers who 
have never been touched by a bullet who have 
been suffering from shell shock, and it lasted 
years and years? A Yes. 

Q And they never have been hurt? 1\_ Yes, 
I have already testified to that. 

Q You don't say, do you, doctor, that there 
has to be an injury to the bone of the skull be-
fore there can be serious injuries to the brain? 
A No, I haven't said that. 

Q 'l1hen you admit that the brain can be seri-
ously injured without the bone being broken? A 
Certainly. 

Q Isn't loss of consciousness right after the 
receipt of a blow on the head one of the symp-
toms to be looked forward to as indicating brain 
injury? A Yes, but it may not be a very serious 
brain injury. I have been knocked out myself 
for four minutes, but I am all right now. 

Q Do you say that the extent of the brain in-
Jury must automatically be measured by the 
period of unconsciousness that follows? A Yes, 
I think so; I think that is a fact. 

Q Isn't it a fact that after a blow on the 
head a man may remain unconscious for sevei·al 
days anddinal!y: .. ,-recover without any further evi-
dences of ~cerebral ti·ouble, or the ,coma following 
a similar accident may be less profound., although 
permanent paralysis, mental impairment, or death 
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may be the result 1 Is that or is that not a fact? 
A That is probably true. 

Q Then the extent to ··which you remain un-
conscious after the reeeipt of a blow on the head 
is not the only factor in determining how badly 
the brain has been injured 1 A It does usually 

10 indicate how seriously, but in this case it might 
be that there was a blood vessel bleeding very 
slowly and an accumulation inside the skull 
caused death. 

Q Because of a blow on the head 1 A Yes. 
Q You have known of instances in your prac-

tice and experience, have you not, of people 
who, for instance, have been sandbagged, in which 
case there is not only no bone 111 their skull 
broken, but the hair has not even been mussed, 

20 but the blow has killed them 1 A Unfortunately 
I have never seen a case like that. 

Q Did you notice any abnormality in the size 
of her pupils when you made the examination 1 A 
The first time her pupils were enlarged; the 
second time they were normal and equal. 

Q Were they both of the same size 1 A The 
second time they were, even w]1e11 light ·was ap-
plied to them. 

Q At the first examination were they both of 
30 the same size? A No, they were unequal. 

40 

Q I ask you if this is not a fact: That ab-
normality of the pupils is a very common symp-
tom of brain injuries; usually it exists as in-
equality, the larger pupil being on the side of 
the 1nJury. The pupils may be evenly con-
tracted, although they usually dilate before death; 
there may be alternating dilation and contraction, 
or the pupils may be immobile. I ask you if the 
size of the pupils after the receipt of a blovv on 
the head is not an indication of an injury to the 
brain 1 A It is one of the symptoms. 
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Q In your examination of Nlrs. Dulberger did 
you conclude she was suffering from any func-
tional disturbance1 A I thought her symptoms 
were all functional; I didn't consider that she 
had any organic disease. 

Q Then all symptoms that you did find were 
indications of functional disturbance 1 A Yes, 10 
she had what I determined to be a neurosis due 
to shock. 

Q Well, it is a well-known fact, too, is it not, 
that blows of any kind, but especially ,such as fall 
upon the head or back, are often followed by 
functional disturbance? Isn't that true? A Yes, 
but the blow causes the shock which causes the 
neurotic condition; the blow is not nece-ssary. 

Q Did you find anything in Mrs. Dul berger 's 
condition indicative of any hysterical symptoms 1 20 
A Yes, her whole train of symptoms was nerv-
ous. 

Q Is it not true that it is essential, for pur-
poses of justice as well as for correctness of 
diagnosis, that it be generally recognized that 
very startling hysterical •symptoms can follow 
accidents ·which have caused only slight physical 
commotion or bruises 1 A There was no evi-
dence at the first time, or any history of it, but 
the •second time it was manifest. 30 

Q Isn't it true that it is generally recognized 
that very startling hysterical symptoms can fol-
low accidents which have caused slight physical 
commotion or bruises 1 A Coming so late in 
this case it happens to be only one of the symp-
toms. 

Q Forgetfu4i,cti&-js ~ also one of the after-
effects u·sually fou1id after a blow on the head 
of some severity, is it not 1 A 'It is .a nervous 
symptom. The symptoms are legion. You can 40 
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pick out several hundred and I ·would have to say 
ye-s to you. 

Re-direct exaniination by Mr. Gilhooly. 

Q The hysterical symptoms of which Mr. 
10 Palmer spoke, are they usual or unusual to have 

come about in this manner 1 A It is unusual• 
it is only one of the train of symptoms. Some~ 
times it is brought on by pending litigation and 
being in court, and things of that kind. 

Q Is this neurotic condition curable 1 A That 
is the reason I mention this. I have no doubt 
that this woman will be improved as soon as this 
case is over and with appropriate treatment I 
see no reason why she should not get well. Her 

20 troubles are functional. If she had an organi~ 
disease it would be different. She should get well 

30 

with appropriate treatment. · 
Q What is your opinion as to the permanency 

of this condition°? A I already said that-

Mr. Palmer: I object to that as not re-
direct examination. 

Mr. Gilhooly: There is one question I 
neglected to ask the doctor on direct ex-
amination, that is pertaining to a con-
versation with Dr. Levin. I have already 
laid the foundation. 

The Court: Ask the question. 

Q At the tim-e that you made an examination 
of l\1rs. Dulberger in the presence of Dr. Levin 
did Dr. Levin say to you that she had symptoms 
of brain concussion 1 A I think he did. 

Q Did he say she had concussion of the brain 1 
A I think he did, l\1r. Gilhooly. He told me 

40 about her vomiting and having been unconscious. 

I 
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Re-cross examination by :Nir. Palmer. ., 

Q I understood you to say _ just now th~t 
you figured she will get better when the case. 1s 
over 1 A I say that she should be markedly un-
proved, and in my opinion there is no reason 
why she should not be cured. 

Q Is it not a fact that there are fev~ cases of 
traumatic hysteria, and that is what tlus woman 
has of which it can be truthfully said that the 
sy~pto ms would not have appeared except .for 
the question of damages? In other words, isn't 
it rare, indeed, that you find a recovery afte_r 
a case is over? A That has not been my experi-
ence. Usually they improve almost immediately 
after the fear is removed of having to appear 
in court. 

Q Have you followed up cases after the law 
case is over where a person did not get better at 
all but continued to get worse? A I don't 
know of one. 

Q How many of them have you followed up 
·which bv treatment after the case was over have 

' .; h ' all gotten better? A I probably aven t seen 
any to the end, because usually patients would not 
come back ,vhen they started to feel better and 
we lose track of them. 

Q And the fact that you do not happen to 
see them after the case is over makes you say 
that they have recovered? A rrhat is a pretty 
good indication. 

Q That is the basis you use? A That is good 
enough for me. 
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EDWARD BURELL, witness previously sworn 
in behalf of the defendant, resumes the stand. 

Cross examination ( continued) by Mr. Palmer. 

Q How long have you been a tenant of Mr. 
10 Radli 's 1 A Five years, maybe a month or so 

more. 
Q Are you still one of his tenants 1 A I 

am. 
Q I-lave you talked this case over with any-

body 1 A No, sir. 
Q You have not talked it over with a soul 

have you 1 A No, sir. ' 
Q When I asked you if you had talked it over 

with anyb?dy, I am asking you to charge your 
20 memory with whether you ever talked it over with 

anybody whatsoever 1 A I don't remember 
talking it over with anybody at all until a man 
come up a couple of nights before and asked me 
if I seen Mrs. Dulberger at a certain date. I 
don't know ,vho he was. I came to find out a 
day or so after. Ife brought me a subpoena 
back, or another man brought me a subpoena 
back. 

Q ~o _when yon began to talk to somebody 
30 about it it was because somebody came to you 

asked you whether you could tell whether yo~ 
had seen Mrs. Dulberger on a certain day or not 1 
A Yes. 

40 

_Q vVhat certain day did he ask you about 1 
Did _he say January 6, 19261 A He said 1926, 
but Just what date I can't remember. 

Q Do you say somebody came to you and 
asked you _whethe:· you had seen Mrs. D

0

ulberger 
on a certain day 1n 19261 Is that wl1at the con-
versation ,vas 1 
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Objected to. 
Objection sustained. 

Q Tell us what the man said to you. 

Objected to~ 
Objection sustained. 

Q Tell us what you told the man. 

Objected to. 
Objection sustained. 

Q Have you talked it over with anyone else 1 
A No, sir-

Objected to. 
The Court: I will let it stand. 

Q How many days have you been here? A I 
imagine I have been here five or six days; I 
don't know. 

Q Has 11r. Radli been here? A I have seen 
him out in the corridor. 

Q You haven't said anything to him about the 
case? A Nothing at all. 

Q Although you and he have been here 
together on the case five or six days? A I never 
came ,vith him; I came from my boss' office. 

Q Have you ever talked to . 11rs. Crump 
about it1 A No, sir, never. 

Q Although you live in the same house? A 
~ T • 
.1. es, sir. 

Q An.q .you £'1'.}}avJ\ .; heen here together on tl~e 
same ca;s-e · :five · or six days aq~ you haven't 
talked about it? A It didn't · concern me to 
talk about it. 
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Q You were asked on direct examination if 
before January 5, 1926, you had ever seen Mrs. 
Dulberger in the store and you testified th-at you 
had not, didn't you 1 You testified that you had 
not seen her in the store before the time of this 
accident 1 A Maybe the ,vay you worded it, but 

10 the way I understood it was after the accident ' 

20 

but I couldn't say I didn't see her, but I traded 
with her over three years. 

Q I didn't ask you about that. A Whoever 
asked me. 

Q When you were asked the question whether 
you had seen her before the accident in the store 
and you said, ''No,'' you meant had you seeu 
her in the store aft'er the accident 1 A That is 
,vhat I understood. 

Q Had you ever seen her in the store after 
the accident 1 A I don't remember. I seen her 
form, but I couldn't say whether it was her or 
not because I ·,vasn 't near enough. 

Q But you testified here this morning that · you 
did see her in the store after the accident 1 A 
I testified I seen her in the kitchen wl1ere hor 
back porch joins my back porch. 

Q Did you used to seo her in the store before 

3 0 the accident 1 A I did. 

40 

Q And you haven't seen her in the store after 
the accident? A No, sir, not as I can remember. 

Q What did she do in the store before the 
accident 1 A She waited on me, whatever I 
needed, charcoal for my wife or cigars or cigar-
ettes. 

Q Did you see her often ri A Every night and 
every morning getting cigarettes and cigars on 
the way out in the morning or in the evening, 
and charcoal for the house. 
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Q You are positive you saw Mrs. Dulberger 
right along before the accident? A I did. 

Q And you didn't see her in .the store after 
the accident 1 A I don't remember having seen 
her after the accident; I can't be positive. 

Q When was it after this accident, and where 
,vas it, that you say you first saw Mrs. Dul-
berger? A I seen her the next morning after 
the accident. She was sweeping some lime-I 
started out with a pail of ashes and a pail of 
garbage. She was sweeping there and she said 
'' Oop,'' and she stopped sweeping until I went 
out. 

Q Do you know Mrs. I{ohn, 11rs. Dul berger 's 
daughter? A I have seen her. 

Q Are you positive that the woman you 
pa-ssed and who was sweeping and stopped her 
sweeping when you went by, are you real posi-
tive it wasn't Mrs. l{ohn? A I know it ·was 
1Irs. Dulberger. 

Q And you are sure it was Mrs. Dulberger1 
A I know it was. 

Q How was she dressed? A I know she had 
clothes on; I didn't take that much notice to her. 

Q She \l\ 1 as fully dressed, wasn't she? A As 
far as I could see she had clothe ,s on, that's all. 

Q What time of the day was it? A That was 
about 7 :30 or a quarter of eight in the morning. 

Q ':l1hat is the first time you saw her after the 
accident. \Vhen did you next see her after the 
accident 1 A I didn't see her no more after the 
accident because I went to Hot Springs, Arkan-
Ras. I made the trip with my boss every \\'inter. 

Q Wh~n . d~~Nyo,u .; go 1 · A -The 7th of De-
cember. ·· -

Q Although this accident happened on the 
5th of January you are telling us- A Whether 
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it was December or January-I know I went with 
my boss James R. Nugent, to Hot Springs, Ar-
kansas every year. 

Q You have had no difficulty whatsoever in 
telling us this accident happened in January ~nd 
that you saw her the day after it happened 1 A 

1 O It happened in December, didn't it 1 
Q Maybe you are right. When did you go 

to Hot Spring ,s with Mr. Nugent1 A I went 
to Hot Springs-I go with Mr. Nugent and Mr. 
Franz on the 7th of December, I am pretty sure. 

Q How long did you stay there 1 A I came 
back-no, it was-well, I couldn't say-I came 
back about three weeks afterwards. 

Q When did you come back 1 A I couldn't 
exactly tell you the date I came back, but I can 

20 get a record of Mr. Paul Nugent, and give it to 
you, if you wish it. 

Q When did you see Mrs. Dulberger sweeping 
when you ·went down for the ashes, was it be-
fore or after 1 A It was before we went to Hot 
Springs. 

Q Are you positive 1 A I am positive. 
Q Why are you so sure 1 A Because the 

following day at 5 o'clock we was in, I think it 
was, St. Louis, Mr. Franz and Mr. Nugent and 

30 myself. 
Q Did you go by automobile1 A No sir by 

train. ' ' 
Q Are you positive 1 A Yes the next day• 

I am positive. ' ' 
Q And the fact is that an accident which hap-

pened on the 5th of January, 1926, you know 
that the day after that accident happened this 
lad h h - · Y w o was urt was doing some sweeping, 
and the reason you know it is that it happened 

40 just before you ·went to Hot Springs? A Just 
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before I ·was getting ready to go away I 
went to the office and I know it was the next 
monung. . 

Q Although you also say that you went to H~t 
Spring,s on the 7th of December 1 A I ~an t 
exactly recall the date I went to Hot Springs, · 
but I know I went to Hot Springs the next day 10 
after the accident. 

Q You have told us here that you know with-
out any doubt that you went to Hot Springs on 
the 7th of December with Mr. Nugent and Mr. 
Franz. Why did you tell us that 1 A Yes, be-
cause I had my clothes packed to go away. 

Q You have told us that you know you went 
with Nir. Nugent and the other man on the 7th 
of December and I asked you why you told us 
that. A Because I didn't exactly know what 20 
day it was. I know it was the next mornin~ after 
the accident that I went away-the morning of 
the accident that I went away. 

Q What time did you leave Newark 1 "\Vhen 
did you go 1 What time did your train go 1 A 
5 :50 from the '11ransfer. 

Q 5 :50 in the morning 1 A The evening. 
Q When was it you were telling u~ about 

your being in St. Louis 1 A The next night. 
Q I am asking you now if you know yet when 30 

you ,vent to liot Springs with Mr. Nugent 1 A 
I can't tell you-I can't remember exactly the 
date• all I know I went with him-right after 

' the accident-the next day. 

R e-dir ect exaniination by Mr. Gilhooly. 
- ... . - ~)- . .. ,,;~ .; . 

Q Ho\v did "you kn.ow there vy"'as an accident ? 
A Mr. Frimmer told me . when I w_ent to get 
some meat that the wall fell down. 40 
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Q Did you see the .spot on the ceiling where 
the plaster had come from? A Yes, I seen the 
ceiling had fall on the washtubs. 

Q What was the size of the piece that fell? 
A About fifteen or eighteen inches and about 
hvo feet long. 

Q Did you have occasion to go into the Dul-
bergers' before the accident happened? A I go 
in there to buy cigarettes pretty near every day 
to the store, not to the house. 

Q Did you see Mr. Dul berger there? A Yes. 
Q Did he wait on the trade? A Yes. 
Q Did Mrs. Dul berger wait on the trade? A 

Yes, sir. 

Q What were your duties around the place? 
20 Did you have any? A I don't get you. 

30 

40 

Q Are you related to l\1r. Radli? A No. 
Q You are not his cousin, are you? A No. 
Q Were you engaged by Mr. Radli to do 

anything in connection with this apartment? A 
I staying like janitor for l\!Ir. Radli. 

Q Did you act as janitor in 1925? A Yes, sir. 
Q During the year 1925 did Mr. Dulberger 

ever complain to you that water was leaking from 
the ceiling ? A I don't know; I don't remember. 

Q Did he ever speak to you and say to you 
that there ,vas water coming down? A No, sir. 

Q Did you ever have any repairs made at his 
plant ? A Yes, in 1924 that ceiling in the bed-
room was fall off. 

Q And after 1924 did you have any repairs 
made to the plumbing-in 1925, rather ? A I 
don't know. 

Q After this accident did you ever see Mrs. 
Dulberger in the store? A After the accident ? 

Q Yes. A I don't see her for a long time. 
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Cross examination by Mr. Palmer. 

Q You now live in Mr. RaQli 's house, don't 
you? A Yes, sir. 

Q And you work for him? A I work for 
the janitor job. . 

Q Before you moved into his house you lived 
•11 the house next door to where the Dulbergers 
~ived, didn't you? A Yes, I was living there 
next hall. 

Q And at that time you used to collect the 
rent in this house, didn't you? A Yes. 

Q And do you say that before this ceiling fell 
on January 5, 1926, that Mr. Dulberger did not 
quite frequently complain to you ab~ut the con-
ditions that the ceiling was in and 111 both the 
bedroom and the kitchen? A 1924. 

Q Yes. A I am not remember. 
Q You don't remember? A No. 
Q Don't you remember that after Mr. Dul-

berger had spoken to you about it that y_ou said 
you would get Mr. Radli and that you did have 
Mr. Radli come to the house and look at the 
ceiling? A On the accident time? . . 

Q Before the accident. A Every time I do 
that· if anybody got something wrong I get Mr. 
Radii right away and he bring the mechanic. 

Q So that if a complaint was made to you 
about the conditions of those ceilings around 
there you would tell it to Mr. Radli, wouldn't 
you ? A Yes. 

Q Were you there in December of 1924 or 
early in January of 1925? Were you in the Dul-
berger ~partm~ _J)t ._:wJ1en the ceiling was fixed in 
the bedroom --arid the ceiling w,as fixed in the 
kitchen? A In 1924 I was; I seen men working 
on it. 
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Q Did you see it before the men worked on it 1 
A Yes, I seen it when he was on the job. 

Q That was a colored man, wasn't it 1 A Yes. 
Q You saw the man while he was on the job1 

A Yes. 
1 o Q ,Vas J\ifr. Radli there 1 A Not at that time 

I was there. He was after. 
Q How many times did you see 1'Ir. Radli in 

the Dulbergers' house 1 A In the room 1 
Q Ye-s. A Well, I don't meet him in the 

house. Sometimes I see him in the store. I 
don't see him in the rooms. I know I go to the 
store to buy cigars and cigarettes, sometimes, and 
when he get the rent he buy cigar from Mr. Dul-
berger. 

20 Q vVere you in the Dulbergers' rooms with 
~r. Radli 1 A I ·was myself; I don't remember 
if I was with Mr. Radli. · 
. Q So you know you were in there a few times 
111 the Dul berger rooms 1 You were there weren't 

"! A I · ' , you • was-I as 1n there one time in 1924 
and the second time there was the accident whe11 
t11ey call me to look over it. 

Q Do you know Mr. Young, the plumber"! A 
Yes, I know him. · · 

3 0 Q Before this ceiling fell ou January 5 1926 
A1r. R_adli used to have another plumber do th~ 
work 1n that house didn't he OJ A H h d ' · e a an-
other plumber before Young started work. As 
soon as we got Young he always do the job for 
us. 

Q In 1924 Mr. Radli had another plumber 
a1 ound the house, didn't he f A I don't re-
member that time. I remember the first f 
Mr. Radli bought the property he had anot~~; 
plumber. 
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Q And after that he got Young1 A That was 
right after he bought the property, I think. 

JOHN FEE, sworn in behalf of the defendant. 

Direct examination by Mr. Gilhooly. 

Q 1'Ir. Fee, what was your business in ,Janu-
ary, 19261 A Carpenter and builder. 

Q And you have been such for how long f 
A Thirty-five years. 

Q Did you have occasion to do some work for 
1'Ir. Radli in the apartment occupied by the Dul-
bergers 1 .A Yes, sir. 

Q Was that after January 5, 1926 f A Yes, 
sir. 

Q Do you know when it was 1 A I am pretty 
sure-according to my book it was from March 
12th to 1Iarch 17th. 

Q In what part of the Dulberger apartment 
,vere you working 1 A I was just off the store 
in a 1i ttle room used as a kind of storage room, I 
suppose, and had previously been some kind of 
urinal or something similar to that. 

Q Would you walk through the Dul berger 
kitchen to get outside 1 A Yes, sir; I had some 
stuff in the rear. · 

Q vVh en you were in the premises did you see 
:.\'[rs. Dul berger 1 A Yes, I did. 

Q Was she in bed or up and around 1 A She 
was up and around when I was there. 

Q Did you ever see her in the store 1 A I 
had seen her bring some tea out to Mr. Dulberger 
in the 'sture ... -"'·••;. -.~- .; 

Q Did · you ·have any conver-sation with 1'Ir. 
Dulberger 1 A Very little; jus ·t when I went in 
or Olit and would buy a cigar. 
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Q Did he ever say anything about business f 
A He said it wasn't very good there; he used 
to jest with me about it and so on. 

Cross exarnination by Mr. Palmer. 

10 Q As I understand it, you did some work 
around there between the 12th and the 17th of 
l\l[arch, 1926? A Yes, sir. 

Q That would be about nine weeks after the 
5th of January, 1926, wouldn't it t A I suppose 
about that. 

Q And at the time you were there you say 
that you remember once seeing 1\1:rs. Dulberger 
come from the house part of the premises with a 
cup of tea to l\!Ir. Dulberger in the store? A I 

20 don't think it was in a cup; I think it was a glass. 

30 

Q You have a clear recollection of that ' haven't you? A Oh, yes. 
Q Did you ever see her do anything else when 

you were there? A Occasionally she would 
peek in and see what I was doing there, and my 
man. 

DEFENDANT RESTS. 

Al\lIELIA KOHN, recalled for the plaintiffs in 
rebuttal. 

Direct examination by Mr. Palmer. 

Q Mrs. I{ohn, Mr. Radli has testified that the 
day after this accident happened when he was 
i1: the kitchen ~1e saw your mother up in the 
lntchen dressed 111 a bathrobe. I ask you whether 

40 or not that is so. A It is not true. 
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A11ielia Kohn, direct. 

Q How do you know that ? A Because I 
came early in the morning the next morning and 
I stayed there and I helped my mother to this 
very day every day. 

Q How long after the happening of this acci-
dent was it that you began to stay at your 
mother's store every day? A I came the same 
evening and from that day on to this. 

Q In fact, the day after this accident hap-
pened, at any time that day was your mother up 
in the kitchen dressed in a bathrobe ? A She 
was in bed about five or six weeks. 

Q I am asking you whether on that day after 
the accident your mother was up in the kitchen 
dressed in a bathrobe? A No, not at all. 

Q l\!Ir. Young, the plumber, says when he got 
there the day after the accident he saw your 
mother in the kitchen, and I ask you whether 
or not he did. A No, that is not true. 

Q l\!Irs. I{ate Crump says that two or three 
weeks after the accident your mother was stand-
ing in the store, and she doesn't know whether 
she was ,vaiting on people, but she ,vas stand-
ing in the store. I ask you whether or not that 
1s a fact to your knowledge. 

10 

20 

:Mr. Gilhooly: I object on the ground that 30 
that is not proper rebuttal. 

Objection sustained. 
l\1r. Palmer: This girl te stified only about 

the ceiling. 
The Court : How does this girl know 

whether she was there or not unless she was 
th ei·e alJ!'..,t,he· --time ? 

Q What time of the day would . you get to 
your mother's house in the morning ? A About 40 
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eight or half-past eight, and I would stay until 
eleven in the evening, because my husband would 
come home twelve o'clock at night. 

Q W~re you at your mother's house that way 
all the time your mother was in bed 1 A Until 
this very day. 

1 O Q I ask you if two or three weeks after this 

20 

accident lVIrs. Crump saw your mother standing 
in the store. A Maybe she saw me, not my 
mother. 

Q I ask you whether or not it is a fact, as 
Mrs. Crump testified, two or three weeks after 
t~e accident she saw your mother working in the 
lntchen. A No, sir. 

Mr. Gilhooly: I object to that as not 
proper rebuttal. 

Objection sustained. 

Q Is it or is it not a fact that before the acci-
dent your mother always wore a towel around 
her head 1 A She sometimes wore a dustcap. 

Q I am asking you whether it is a fact that 
before the accident your mother wore a towel 
around her head all the time 1 A No, not a 
towel; a dustcap. 

Q Why 1 A Because pieces of plaster would 
30 fall down from the ceiling and all over the food 

and in her hair and all over the floor. 

Cross examination by l\1r. Gilhooly. 

Q What time did you prepare your husband's 
breakfast 1 A He never ate breakfast. 

Q Who prepared the dinner 1 A He would 
buy lunch. 

Q Do I understand that you have been at your 
40 mother's continuously from the time of this acci-
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dent from eight or eight-thirty in the morning to 
eleven at night every day1 A Yes, sir. 

Q Do I understand your husband has bought 
his own meals during at that period 1 A No, sir. 
I would sometimes cook it at my mother's and 
by the time I got it home he would have some-
thing to eat. 

Q At what time 1 A After eleven when I 
started out. 

Q And then your husband would have supper 
when he came home at eleven-thirty1 A Yes, or 
twelve o'clock. 

Q And he had no meals at your home except 
that one meal he would have occasionally with 
you at midnight1 A Yes. 

Q What time did your husband go to work 
in the morning1 A About half-past seven or a 
quarter to eight. 

Q He would work from half-past seven to 
eleven o'clock, too 1 A Yes, sir. 

Q You are positive you never saw you mother 
wear a towel around her head 1 A Yes, sir. 

Q You are positive she never complained of 
headaches? A No, sir; she was a strong woman. 

Q She didn't wear the towel because of head-
aches? A No; dust was falling in her hair. 

Q And that was in the year 1925 before the 
accident happened 1 A I can't say exactly. 

Q It happened during the year 1925 that dust 
was falling in her hair1 A Yes. 

Q Ho,v long before 1925 did she Virear this 
dustcap to keep dust from falling in her hair 1 
A Not so very often. 

Q Q.ply OC.Q~si9n_aHy?- A When she did clean-
ing aronnd the · house. .._ 

Q And not for keeping plaster from falling 
in her hair 1 A Certainly. 

10 
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Q For both purposes? A Yes. 
Q How often did you see her during 1925? 

A About once a week or once in two weeks. 
Q So, she could have worn a towel around 

her head when you weren't there? A She didn't. 
Q How did you know? A She would tell me. 
Q She would tell you, too, if she had a head-

ache when you weren't there? A Certainly. 
Q Are you the lady who charged $10 a week? 

A Yes, sir. 
Q Working from eight-thirty to eleven? A 

Yes. 
Q And the reason you charged so little was 

t~at it was your mother; is that right? A Yes, 
SU. 

Q Before you got married did you work 
20 around the house? A I was working when I 

came home; I used to help her. 
Q You didn't charge her for working around 

the house before the accident? A I used to 
support them. 

Q You didn't make any charges for the house-
work before getting married? A I don't under-
stand. 

Q . Di~ you ?harge your parents for your 
services in working around the house before you 

30 got married? A Didn't I give them my pay? 
. Q No. Did you make them pay you for work-
ing around the house before you got married? 
A Of course not. 

40 

Q You did it as a matter of filial devotion? 
A For duty as a daughter. 

Q But after the accident you felt it was no 
longer necessary to carry out the devotion to 
your parents? A That wasn't the question; I 
could have earned $30 or $40 a week working 
outside. 
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Q But you were married at the time, weren't 
you? A It makes no difference. 

Q And I understand, you gave up a $40-a-
,veek job to get $10 a week? A For my parents. 

Q You got no practical nurse, did you 1 A 
No; I used to help them in the store and in the 
house and cooking. 

Q Did you ever do any nursing before you got 
married 1 A No ; my mother was a healthy 
woman. 

Q You didn't do any nursing outside 1 A 
No ; I wasn't a nurse. 

Q And you had no trained or practical nurse 
for your mother after the accident, did you? A 
No. 

Re-clirect examination by Mr. Palmer. 

Q vVhile you were home and before you were 
married, where did you work 1 A At the Hilton 
Company. 

Q w ·hen you say you used to help your 
mother, do you mean after you got home eve-
nings? A Yes, after I got home, in the house. 

Q Of course, you would make no charge for 
that? A Of course not; I was her daughter. 

Q After you were married, Nir. l{ohn and 
you got your own home somewhere? A Yes, sir. 

Q Did you still continue to work after you 
were married? A Yes, sir, at the Hilton Com-
pany. 

Q 1-Iow much did they pay you 1 A I was 
getting, I think, $35.50 or $37.50. 

Q 1}..nd .w~~.)t __ }V9rk of that kind that you gave 
up doing · to .. go to your mother's and take care 
of her? Is that right? A Yes, I was-yes, I 
had to quit on account of that; that's right. 

• 
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Q And you only made your father a charge 
of $10 a week for what you did up at the house 1 
A Yes, sir. 

10 1VfANDLE DULBERGER, sworn in behalf of 
the plaintiffs in rebuttal. 

Direct examination by Mr. Palmer. 

Q Whom were you working for in the early 
part of January, 19261 A I was working in the 
Newark Post Office. 

Q As what f A As special delivery messen-
ger. 

Q You are a son of 1\1r. and l\frs. Dul berger, 20 
aren't you f A Yes, sir. 

30 

Q As a result of your mother being hurt what 
did you do with regard to your job at the post 
office 1 

l\fr. Gilhooly: I object to that as not 
proper rebuttal. 

Objection sustained. 
Mr. Palmer: It is to prove why he was 

home. 

The Court: That is going around the back 
way. 

Q Under what circumstances did you stop 
·working at the post office 1 

Objected to on the same ground. 
Objection sustained. 

Q How long did you continue to work at the 
40 post office f 

• 
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Objected to on the same ground. 
Objection sustained. 

Q "\Vere you home and did you stay home 
after the happening of this accident 1 

Objected to. 
Objection overruled. 

A About two weeks after the accident I re-
signed. 

By the Court. 

10 

Q That isn't the question. Were _YOU home 
and did you stay home after the accident 1 A 
No sir· I went to school during the day. 

' ' 2 0 
By Mr. Palmer. 

Q When you stopped at the post office and 
began to stay home, did you stay at home all 
through the day or did you go to school 1 

Mr. Gilhooly: I object to that on the same 
grounds. 

Objection sustained. 
Cross examination waived. 

PLAINTIFFS REST. 

1\1r. Gilhooly: I move for the direction of a 
verdict on the same grounds as those urged on 
the motion for a non-suit. 

The Qpurt: -~,! wilt deny it on the same grounds. 
1\!Ir. Gilhooly: · There is one aqditional ground, 

and that is, even though there is testimony in 

30 

the case coming from the plaintiffs that water 40 
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appeared upon the ceiling in the kitchen before 
this accident, and, therefore, there may be some 
grounds for compelling the defendant to explain 
that the water did not come from the water 
supply, and in view of the fact that the defend~ 
ant has by his testimony and the testimony of 

10 witnesses produced by him shown clearly that 
the water did not come from the water pipes in 
his control, we have met any presumption which 
may have been raised in the plaintiffs' proof, and, 
therefore, the doctrine applies that the landlord 
is not liable for the maintenance of a nuisance. 

The Court: I understand, but it seems to me 
there is some testimony in the case that the water 
came from the service pipes. The jury will re-
call the testimony. If there is any such testimony 

20 it raises a question of fact. 
Defendant's counsel prays an exception to this 

ruling of the Court. 
Exception noted as ground of appeal. 

Mr. Gilhooly sums up for the defendant. 
Mr. Palmer sums up for the plaintiffs. 

Adjourned to Friday, January 13, 1928, at ten 
o'clock A. 1L 

30 
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FOURTH DAY. 

Friday, January 13, 1928. 

Continued pursuant to adjournment. 

Present, counsel as before stated. 

CHARGE OF THE COURT. 

The Court charges the jury as follows: 

SMITH, J. 
:Members of the Jury: This is an action 

brought by husband and wife, the husband being 
the tenant of an apartment in the house at 54 
Waverly avenue, this city. It is brought against 
th e owner of that house to recover damages for 
injuries which the wife sustained and the loss 
which the husband claims to have sustained 
through that injury, by reason of a part of the 
ceiling in the kitchen of the apartment falling 
on the wife while she was working over the tubs 
on the evening of January 5, 1926. 

It is claimed that this piece of plaster fell 
through the negligence of the defendant and 
dan1ages are asked at your hands. The plain-
tiffs claim that the service water pipe ran through 
the kitchen, and which, they claim, ran between 
the ceiling and the floor above, caused this ceil-
ing to fall. They also claim that a previous con-
dition of the ceiling had been repaired and that 
that 1·epair was negligently made, and that the 
landlord had knowledge of these facts; that is, of 
the leale!ng and the·· bad condition of the ceiling. 

The defendant, on the other "hand, claims no 
obligatio _n to repair the ceiling; that the r_epairs 
he did make were properly made; that the second 
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falling of this ceiling was not due to any negli-
gence on the part of the landlord in the repair 
and was not due to any leaking in the water pipe; 
that he had no knowledge of any condition which 
would require him to repair, and that he wa-s 
not put upon any notice to repair such defect. 

These are disputed questions of fact, and it is 
for you to determine the true facts in the case. 
You are jurors in the case and you are required 
to find the true facts. You must rely on your 
own recollection of the testimony as you have 
he~rd ~t on the witness stand and not as I may 
recite it to you. As I say, the obligation is on 
!ou to determine the facts in the case; my duty 
1s to charge you the rules of law which should 
govern ·you in your determination of the case. 

The burden of proof is upon the plaintiffs. 
They must establish their case by a fair prepon-
?eran~e of the evidence; that is, it must weigh 
111 their favor; and if they fail in this they are 
not entitled to your verdict. 

The landlord in this case is not obligated to 
repair ceilings in an apartment; that is not part 
of his duty. He leases the apartment to the 
plaintiff here and then he is through insofar as 
that ceiling is concerned and insofar as his obli-
gation to maintain it and keep it in repair is con-
cerned. He has, however, a duty with regard to 
pa1·ts of the building which he retains control 
of, a~d in this case he has expressly retained 
the right to enter this apartment to maintain 
water pipes; and he is obligated to maintain the 
service ·water pipe which carries the water to 
this - and other apartments, because that is not 
covered by the tenant's lease and is one of the 
things that the landlord reserves to himself and 
therefore, one that he is under a duty with ~efer~ 
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ence to. He must not, therefore, permit a nui-
sance from such water pipe, and must not be 

of negligence in reference thereto which 
~vould be a proximate cause of the plaintiffs' 
loss in this case. 

The duty of the landlord is this: He must 
exercise reasonable care to repair or remedy any 
dangerous condition, if known to him, and th~t 
within a reasonable time after knowledge of it. 
I say this as applied to the water pipe. He is 
also charged with the duty to make reasonable 
inspection to ascertain its condition. He is 
liable as negligent for failure to remedy a dan-
gerous condition that a reasonable inspection 
would show. He, however, is not obliged, as I 
said, to repair, but he is under a duty if ~e 
does repair, not to be negligent in that repair. 
In other words, it is a different duty where he 
actually makes the repair than when he doesn't 
make it. 

I might quote to you Chancellor I(ent 's opinion 
which is referred to in a New Jersey case. He 
says: "By the common law a mandatary or one 
who unde~takes to do an act for another without 
reward, is not ans,verable for omitting to do the 
act, aud is only responsible when he attemp~s 
to do it, and does it amiss. In other words, he 1s 
responsible for a malfeasance, but not for a non-
feasauce. '' 

I-le was not under obligation to repair, but if 
he did repair and was negligent, and that negli-
o·ence was the proxin1ate cause of the plaintiff's 
iJ1jury, then, of course, he would be liable. He is 
110t liable for . simply permitting a leak to be 
there · and c~ntinue in the wat~r pipes. But he 
must be negligent in reference to that at that 
time. 
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As I say, negligence is the keynote of the right 
to recover in this case; and negligence is the 
failure to observe for the protection of another 
that degree of care, precaution and vigilance 
·which the circumstances justly demand, namely, 
reasonable care. Where, by reason of such fail-

IO ure, such other person suffers injury or damage, 
negligence must be the natural and proximate 
ca use of the injury or damage. 

Reasonable care is such care as a reasonable 
person exercises in view of all the circumstances 
presented to him; such care as an ordinarily pru-
dent person \Voud exercise under the conditions 
at the time he is called upon to act. 

Proximate cause is that cause which naturally 
and probably led to, and which might have been 

20 expected to produce the result, namely, the ef-
ficient cause; the one ,vhich necessarily sets the 
other causes in operation. 

Proximate cause in this case is important be-
cause we know the ceiling fell; I don't think that 
js disputed, but it must be proximately caused 
by some act or failure to act on the part of the 
landlord which was negligent; and in passing on 
the question of negligence you should consider 
the proposition of reasonable cause; that is, did 

30 he have reasonable cause to believe that there 
was a leak there, or that it would produce the 
result which it is said it did produce. Therofore 
I say, it is important to consider the questio1~ 
of the proximate cause of this particular falling. 

The defendant here charges the plaintiffs with 
contributory negligence; that is, that by their 
own negligence they exposed themselves to this 
injury and loss. To preclude the plaintiffs fron1 
maintaining their action, the plaintiff wife's con-

40 duct must have been negligent, and her negli-
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gence n1ust have contributed to the accident in 
such a way that if she had not been negligent 
she must have received no · injury from the 
llegligence of the defendant. Ordinary care is 
required which a prudent person would take 
under the existing circumstances. 

1\..nd you see, gentlemen, that the mere cook-
ing or working under cracks in the ceiling would 
not necessarily be negligence. Ordinary care 
would not require that she abstain from this. I 
think Vi'e have cracks in this ceiling above us and 
we do not feel that it is dangerous. There must 
1Je sonie dangerous condition brought home to 
her which, if she were an ordinarily prudent per-
son, ·would prevent her or stop her from taking 
a risk in working under a ceiling which she had 
notice wRs apt to fall or was dangerous. 

X ow, gentlem ·en, as I have said before, you 
:uc the judges of the facts, and that means you 
are the judges of the credibility of the witnesses 
in this case. You determine the weight that you 
a re going to give their testimony, and in that 
you are entitled to consider the interest of the 
witnesses in the outcome of this case. In this 
case they produce the husband and wife, and the 
only other witnesses to the conditions as they 
existed are the daughter, who testifies to the 
thickness of the plaster as being three or four 
inches; another witness testifies that it was three-
eighths of an inch thick. As I say, you pass on 
the credibility of the ·witnesses. 

On the defendant's behalf there are witnesses 
who ha:ve sonH~ connection with the defendant in 
business or otherwise. There ·, is also called a 
witness by the name of Young, who is a plumber. 
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where this plaster fell; that it was dry; and that 
there was no evidence that he couJd ascertain 
that water had been there or caused the ceiling 
to fall. 

We know that ceilings do not fall solely from 

10 
water; that there are other causes which ceilings 
would fall from. A common cause is the big 
motor trucks that go by and shake houses. If it 
came down from some other cause and not from 
this water, then, of course, the plaintiffs cannot 
recover in this case because they must show 
negligence on the part of the landlord, and main-
taining the ceiling is not a duty of the landlord 
in this particular case, that is, maintaining it 
from damage due to some cause other than as I 
have said. 

20 After you consider this case, if you come to 
the conclusion that the defendant was not negli-
gent, your verdict ,vill be in his favor; if you 
come to the conclusion that he was, and that that 
negligence was the proximate cause of the plain-
tiff's injury, but that the plaintiff herself was 
guilty of contributory negligence, then your 
verdict will still be for the defendant; but if you 
come to the conclusion that the plaintiffs are not 

30 chargeable with contributory negligence, and that 
the defendant was guilty of negligence, and that 
that negligence was the proximate cause of the 
plaintiff's injury, then your verdict ,vill be in 
favor of the plaintiffs. 

If you come to that conclusion you ,vill then, 
~nd not until then, take up and consider the ques-
t~~n of what. damages you will award the plain-
tiffs. You will not take up the question of dam-
ages until you have decided the question of li-

-ability. 
40 
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If you decide in favor of the plaintiffs you 
should render two verdicts: One for the hus-
band and one for the wife. 

The wife, if entitled to your verdict, would be 
entitled to compensation in money damages, in-
sofar as money can compensate, for the bodily in-
juries she sustained; the pain and suffering she 
underwent; and for the effect upon her health ac-
cording to its degree and probable duration. She 
was struck on the head and back by this plaster. 
She had some lacerations on the side of her 
head, as I recall it; she was in bed for some 
weeks and clai1ns to have been rendered nervous 
by this injury. 

rrhe husband, if entitled to your verdict, would 
be entitled to compensation for the expenses in-
cident to the cure and treatment of his wife 
both in the past and future, also for the expenses 
in hiring help to do work that his wife had done. 
It is testified that they are indebted to Doctor 
Bengelsdorf for some $72.00, and have paid part 
of it; and that they are indebted to Doctor Levin 
for $75.00. I do not understand why two doc- · 
tors are treating the same patient at the same 
time, and evidently independently, and neither of 
them is a nerve specialist. The husband. is not 
entitled to recover expenses for doctors' bills 
unless they are reasonable. 

The plaintiffs bave asked me to charge a 
request with regard to the husband's right to 
compensation~ which is the eighth request and 
which I will charge . you: '' If you conclude the 
plaintiffs ·. a1:e-1>.,'~11titled to your verdict, then in 
assessing the amount of damages ·which would 
compensate the husband, it is proper for you to 
consider the loss of the society and the services 
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of his wife during the period of her disability 
and sickness; also all sums of money he may have 
expended in the proper care and attendance upon 
her during her sickness, and the Court instructs 
the jury in this connection that a wife's services 
to her husband are not to be valued as the serv-

10 ices of a mere hireling. The frugality, industry, 
usefulness, attention and tender solicitude of a 
·wife make her services greater than those of an 
ordinary servant, and the ref ore worth more, and 
these elements should be considered by you, so 
far as the evidence discloses them, in making a 
money estimate of the value of her services.'' 

I have been requested by the plaintiffs to 
charge some other requests, all of which I will 
deny except as I may have covered them in my 

20 charge. 

The defendant has asked me to charge certain 
requests. The first I have charged; .. the second I 
will deny. 

The third I ·will charge : '' Included in the de-
mise to the tenant was the ceiling and under the 
terms of the lease in this case the landlord was 
under no duty to repair the ceiling.'' 

The fourth I will charge: '' If you are satis-
30 fied by the evidence that the defendant had no 

notice that the ceiling was in a defective con-
dition, then, and in such event your verdict shall 
be for the defendant." 

The fifth I have covered. 
'I1he sixth I will charge: '' If you find that the 

ceiling became in a defective condition from a 
cause not within the control of the defendant then 
and in such event the plaintiffs cannot recover.'' 

The seventh I have covered. 
40 
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E x ceptions to Charge. 

Plaintiffs' counsel prays an exception to that 
portion of the Court's charge wherein the Court 
stated that if the ceiling had • come down from 
some other cause than water the plaintiffs can-
not recover. Exception requested on the ground 
that this overlooks the fact that it might have 
fallen due to the negligent manner in which the 
defendant had had the ,ceiling repaired in De-
cember, 1924, and January, 1925. 

Exception noted as ground of appeal. 
Plaintiffs' counsel prays an exception to that 

portion of the Court's charge wherein the Court 
stated that the plaintiffs' c.laim was based on 
leaking service pipes. 

Exception noted as ground of appeal. 
Plaintiffs' counsel prays an exception to the 

Court's charging the defendant's fourth and 
sixth requests to charge. 

Exception noted as ground of appeal. 
Plaintiffs' counsel prays an exception to the 

Court's refusal to charge the plaintiffs' first, 
second, third, fourth, fifth, sixth and seventh re-
que sts to charge. 

Exception noted as ground of appeal. 
Defendant's counsel prays an exception to that 

portion of the Court's charge wherein the Court 
stated that if the defendant did repair and re-
paired in a negligent manner, and that was the 
proximate cause of the plaintiff's injury, then 
the defendant is liable. Exception requested on 
the ground that the landlord was under no duty 
to r epair the ceiling. 

Exce p fioi1--iYoted ·as ground - of appeal. 
Defendant's counsel prays a1~' exception to the 

Court's refusal to charge the defendant's second 
r equest to charge. 

Exception noted as ground of appeal. 
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Plaintiffs' Reqitests to Charge. 

PLAINTIFFS' REQUESTS TO CHARGE. 

1. In the absence of any provision in a lease, 
the burden of making repairs is ordinarily on the 
tenant, but by the terms of a written lease be-
tween Mr. Dul berger and a Jacob Gelber, who 

10 owned the property when the lease was entered 
into, April 27, 1922, and which lease the defend-
ant admits was assigned to him when he bought 
the property from Gelber, it is provided that in 
this particular case the landlord shall be per-
mitted to enter the premises to examine and re-
pair the water pipes if any may be broken, and 
then continues to recite that the landlord shall 
not be bounden to make any other repairs unless 
elsewhere in the lease agreed. I therefore charge 

20 you that in this particular case the duty of 
making repairs to the water pipes was expressly 
placed upon the landlord by the terms of the 
lease originally entered into by Gelber and sub-
sequently assigned to Radli. 

2. If you believe from the evidence that the 
ceiling in this kitchen got into a dangerous and 
unsafe condition on account of the failure of the 
landlord to reasonably examine and carefully re-
pair any broken water pipes, after he was 

3o charged with knowledge that pipes ,vere leaking 
and the ceiling becoming damp and cracked, and 
so much so that water was leaking through the 
ceiling, and that finally a portion of the ceiling 
fell as a direct and proximate result of the land-
lord's failure to make such examination and re-
p[lir s, I charge you that this would be negligence 
011 the defendant's part. 

40 

3. Independent of whether or not the lease 
cast any duty upon the landlord to make repairs 
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I'laintiff s' Rcqirests to Charg e. 

of broken water pipes, it is claimed by the 
plaintiffs in this case that the defendant did 
undertake to repair the ceiling .of the front room 
and repair this kitchen ceiling, by bringing two 
colored plasterers to the house in January, 1925, 
and instructing those men to fix the ceilings of 
the two rooms, from which it is claimed a piece 
of plaster had fallen from the kitchen ceiling in 
December, 1924, and the plaintiffs claim that at 
the time the defendant came with these plasterers 
there vlere large cracks in the kitchen ceiling 
which extended from one side of the room to the 
other, but that the plasterers only put in a patch 
in the kitchen which filled in the hole made by 
the plaster which had previously fallen, and that 
the ceiling was not repaired otherwise, and that 
these large cracks remained when the plasterers 
had completed their work, and that the next day 
the plaintiffs showed these cracks to the defend -
ant and expressed a fear as to the safety of the 
ceiling, and were assured by the defendant that 
it was all right and the room safe to use, and on 
this point I charge you that whether or not the 
]eas e in1posed a duty on the defendant of re-
pairing thi s kitchen ceiling, if you believe the 
story of the plaintiffs it is clear that the landlord 
assumed and undertook the duty to repair it, and 
if this is so, I charge you that he was bound to 
perform it in a reasonably careful manner, and 
if the ceiling fell in January of 1926, as a re-
sult of the landlord's failure to use reasonable 
and proper care in repairing this ceiling, it would 
he negli gence on his part, the law being that one 
who undert~ .k~ to .perform an act and performs 
it neglig;ently i's liable for such negligence if dam-
age to another proximately results therefron1. 
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Plaintiffs' Requests to Charge. 

4. In determining whether or not there was 
any negligence on. the defendant's part in the · 
repairing of this ceiling a definition of negligence 
may be of assistance to you, and I the ref o~e 
charge you that it is the failure to do what a 
reasonably prudent person would ordinarily have 

10 done under the -circumstances of the situation, 
or the doing of what such a person under the 
existing circumstances would not have done. 

5. Not all negligence on the part of a person 
injured is contributory negligence. Where the 
defense of contributory negligence is set up, as 
it is in this case, three things have to concur: (1) 
the defendant must prove Mrs. Dulberger was 
negligent; (2) he must prove that that negli-
gence contributed to the injuries in such a way 

20 that if she had not been negligent she would have 
received no injuries at the hands of the defend-
ant; and ( 3) these things must be proved by the 
defendant by the greater weight of the evidence. 
There£ ore, unless you find these three elements 
in this case, I charge you the defense of contribu-
tory negligence cannot be sustained. N. J. E x-
press Co. v. Nichols, (E. & A.) 33 N. J. L. 434; 
Ja .nies v. D. L. & W., (E. & A.) 104 Atl. 333; 
Danns v. P. S. Ry. Co., (E. & A.) 133 Atl. 196. 

30 
6. On this question of any contributory negli-

gence on the part of the plaintiffs, you also have 
a right to consider ( if you believe it to be a fact) 
that they were assured by the landlord, whenever 
they inquired of him as to the safety of this ceil-
ing, that it had been properly repaired and the 
room was safe for them to use, in addition to 
which I charge you that they had a right to 
assume that the defendant would perform the 

40 duty ·which he owed to them, that is, that he 
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would use reasonable and proper care to have 
this ceiling in a condition where it was safe for 
them to use the kitchen, in the absence of some 
warning to the contrary, and you are instructed 
that if while in the exercise of reasonable care 
fo~ her own safety Mrs. Dulberger was injured 
by the defendant's failure to perform this duty, 
the plaintiffs are entitled to your verdict. 

7. If you believe that previous to the hap-
pening of this accident Mrs. Dulberger had some 
latent disease or weakness, but suffered no pain, 
nervousness or discomfort from it, and that as a 
result of her injuries in this accident she does 
suffer pain, nervousness and discomfort, I then 
charge you that the injuries are the proximate 
cause of her present condition and not the latent 
disease or weakness, and if you feel she is en-
titled to your verdict she should be permitted to 
recover for all the damages shown to have proxi-
mately resulted from this accident. }Jahn v. D. L. 
& TV., (E. & A.) 105 Atl. 459. 

8. If you conclude the plaintiffs are entitled 
to your verdict, then in assessing the amount of 
damages which would compensate the husband, 
it is proper for you to consider the loss . of the 
society and the services of his wife during the 
period of her disability and sickness; also all 
sums of money he may have expended in the 
proper care and attendance upon her during her 
sickness, and the Court instructs the jury in this 
connection that a wife's services to her husband 
are not to be valued as the services of a mere 
hirelingi. - The ,•~frugality, industry, usefulness, at-
tention ~and tender solicitude of •a wife make her 
services greater than those of an ordinary serv-
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ant, and therefore worth more, and these elements 
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Def ertclant 's Reqiwsts to Charge. 

should be considered by you, so far as the evi-
dence discloses them, in making a money esti-
mate of the value of her services. 

lO DEFENDANT'S REQUESTS TO CHARGE. 

1. The burden of proving negligence is upon 
the plaintiffs and before the plaintiffs can re-
cover they must satisfy you by a preponderance 
of the evidence that the defendant was negligent. 

2. If you find that the defendant exercised 
reasonable care in keeping that portion of the 
apartment house which he retained in his o,vn 
control in good repair then there can be no re-

20 covery against him. 

3. Included in the demise to the tenant was 
the ceiling and under the terms of the lease in 
this case the landlord was under no duty to re-
pair the ceiling. 

4. If you are satisfied by the evidence that 
the defendant had no notice that the ceiling was 
in a defective condition, then and in such event 
your verdict shall be for the defendant. 

30 5. If you find that the ceiling in the premises 
demised to Abram Dulberger was in a defective 
condition and a part thereof was in danger of 
falling and that it was apparent to Sprintze Dul-
berger that the ceiling was in such a state of dis-
repair that the same or part thereof was liable to 
fall and that this condition was observed by the 
said Sprintze Dulberger and the condition existed 
for such a length of time that the said Sprintze 
Dulberger could have removed herself from said 

40 premises, then and in such event, the plaintiff, 
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Sprintze Dulberger is guilty of contributory negli-
gence and she cannot recover against the de-
fendant. 

6. If you find that the ceiling became in a 
defective condition from a cause not within the 
control of the defendant then and in such event 10 
the plaintiffs can not recover. 

7. When, in any action brought for damages, 
it appears from the evidence that the plaintiff 
has been guilty of great imprudence, which was, 
to say the least, one of the proximate causes of 
the evil which befell her, the law does not afford 
any compensation for the damages which have re-
sulted. In such cases the question of the ex-
istence of negligence in the conduct of the de-
fendant becomes wholly immaterial. 20 

30 
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BRIEF OF PLAINTIFFS-APPELLANT 'S. 

Statement of Facts. 

The plaintiffs on April 27, 1922, entered into 
possession of a store and living quarters at 54 
,Vaverly avenue, in the City of Newark, under a 
written lease of that date with one Jacob Gelber, 
who then owned the property, and who thereafter, 
in July of that year, sold the same to Ignatz 
Radli, the defendant in this case, and assigned 
to Radli the plaintiffs' lease, which lease con-
tained the following provision : 

'' And will permit the said party of the 
first part [ the landlord] or his agent, to 
enter the said premises at reasonable hours 
in the daytin1e to examine and repair the 
water pipes (only) if any may be broken; 
the party of the first part not being bounden 
to make any other repairs unless it be else-
where in this lease expressly so agreed.'' 

The Dulbergers continued to occupy the prem-
ises for three or four years, and, according to 
the evidence, there was a frequent leakage from 
water pipes in. the region of the ceiling of their 
apa;r;tment,-?1,~o.much so that they would at times 
have - to put' pails and pans <,around the kitchen 
floor in order to catch the water as it came 
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through the kitchen ceiling. For quite a period 
of time that ceiling was cracked in a great many 
places and was · stained a dark color through 
having been watersoaked so often. Similar con-
diltions prevailed in the front room. The land-
lord (Mr. Radii) was frequently told about this, 
but he did nothing about it, and towards the end 
of 1924 half the ceiling of the front room fell. 
The latter part of December, 1924, a big piece of 
plaster fell from the kitchen ceiling. The land-
lord was sent for and promised to make repairs, 
and in a day or two came with some colored men 
and told them to fix the ceilings in both rooms. 
These colored plasterers took down the whole 
ceiling in the front room and put in an entirely 
new o-ne, but in the kitchen they only put in a 
patch to cover the place where the plaster had 
fallen from, and did nothing- whatever about the 
numerous large cracks which had existed for a 
long time in the kitchen, so that when the plas-
terers had finished in the latter room there was 
a patch near the middle of the ceiling from which 
on each side many large cracks radiated. Water 
did not leak through for quite a few months 
thereafter, but towards the end of 1925 the leak-
age started again, and the landlord was sent for. 
He stood on a chair and with the handle of a 
broom tapped around the ceiling of the kitchen 
and assured the plaintiffs that everything was 
all right, and that he would fix the water pipes. 
He failed to have this done and on January 5, 
1926, while Mrs. Dulberger was preparing sup-
per for her family, a large piece of plaster fell 
from the kitchen ceiling and struck her on the 
head and severely injured her, nervously and 
physically. The premises in question are part of 
a tenement house, accommodating six families, 
and it was in evidence that the water pipes for 

3 

the side of the house the plaintiffs lived on ran 
through their kitchen up into the upper stories 
of the house, and most of the leaks which devel-
oped in the kitchen ceiling were referred to as 
being over the washtubs, which are in the . same 
corner of the kitchen as where the water pipes 
are located in the various apartments. 

The case was tried at the Essex Circuit of the 
Supreme Court on January 11, 1928, and re-
sulted in a verdict in favor of the defendant. 

I. 
T'HE T'RIAL COURT ERRED IN CHARGING 

THE JURY: 

"We know that ceilings do not fall solely from 
water; that there are other causes which ceilings 
would fall from. A common cause is the big 
motor trucks that go by and shake houses. If it 
came down from some other cause and not from 
this water, then, of cours,e, the plaintiffs cannot 
recover in this case because they must show neg-
ligence on the part of the landlord, and main-
taining the ceiling is not a duty of the landlord 
in this particular case; that is, maintaining it 
from damage due to some cause other than as 
I have said.'' 

In order to make clear the plaintiffs' objection 
to the fore going part of the charge, I should 
point out to the Court that the defendant intro-
duced as a witness one James C. Young, who is 
a plumber, and who testified that on the day 
after this ceiling fell on Mrs. Dulberger he went 
to the premises and found the water pipes to be 
all ri,ght; _that -he1 examined the ceiling and took 
a piece of the ceiling off and , found the lath to 
be dry, as well as the floor beams . . In referring 
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to the evidence, in the course of his charge, the 
Trial Court said, immediately before charging as 
above: 

"There is also called a witness by the 
name of Young, who is a plumber. He gave 
evidence that - there was no sign of water 
where this plaster fell; that it was dry, and 
that there was no evidence that he could 
ascertain that water had been there or caused 
the ceiling to fall.'' 

The plaintiffs claim that in charging the jury as 
contained in the first ground of appeal, the 
Trial Court not only failed to properly state 
the law, but did in effect remove from the con-
sideration of the jury one-half of the plaintiffs' 
case. A reference to the complaint, found on 
page 8 of the state of the case, clearly shows that 
this action ·was brought against the defendant 
on the ground that the landlord had undertaken 
and had made certain repairs to the kitchen ceil-
ing but that the work was negligently and care-
lessly done, and that in addition thereto the de-
fendant negligently and carelessly neglected and 
failed to mend or repair the leaks and breaks 
which for a long tin1e existed in the water pipes 
directly over the ceiJing which fell ·on Mrs. Dul-
berger on January 5, 1926. I would like to re-
peat that the complaint was based (1) not only on 
his failure to n1end or repair the leaks which for a 
long time existed in these water pipes, but (2) 
also on the manner in which the landlord had 
made the repairs ·which he did make. The entire 
case was tried on that theory by the plaintiffs, 
also. It will, therefore, be seen that ,vhen the 
~l1rial Court informs the jury that: 

"We know that ceilings do not fall solely 
from water; that there are other causes 
which ceilings would fall from. A common 
cause is the big motor trucks that go by 
and shake houses. If it came down from 
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some other cause and not from this water, 
then, of course, the plaintiffs cannot recov~r 
in this case because they must show negli-
gence on the part of the landlord, and main-
taining the ceiling is not a duty of the la~d-
lord in this particular case; that is, main-
taining it from damage due to some cause 
other than as I have said,'' 

that he is completely taking away from their 
consideration the fact that one of the grounds 
on which this landlord can be held liable is for 
the negligent manner in which he had previously 
repaired the kitchen ceiling, and in effect informs 

· the jury that unless the plaintiffs proved that the 
ceiling came down as a result of being wet that 
'' then, of course, the plaintiffs cannot recover in 
this case. '' 

There was no claim made by the plaintiffs that 
this ceiling was soaking wet the day it fell, and 
therefore the fact that the defendant's plumber 
found it · to be dry the day after the accident is 
of no m01nent, because the facts are, that if this 
ceiling fell on January 5, 1926, as a result of the 
negligent manner in which the landlord had had 
that ceiling repaired a year previously, the plain-
tiffs would be entitled to a verdict if water had 
never been an element in the case. ""\i\Then it came 
time to charge the jury, however, the Court in-
forms them along the following lines, although 
not in these exact words: 

'' The defendant introduced a plumber who 
says that there were no signs of water at all 
where this plaster fell, and that he could not 
ascertain that water had been there or caused 
the ceiling to fall, and I charge you that if 
it came down fron1 some other cause and 
not fron1 water, then, of course, the plajn -
tiffs .··c~nnot recover in this case.'' · 

It is respectfully subn1itted that this charg e 
absolutely withdrew from the consideration of 
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the jury one-half of the plaintiffs' case, and left 
it solely for the jury to say whether or not the 
ceiling was wet at the time it fell, and informed 
them if it was not wet that then the plaintiffs 
cannot recover. 

Not one iota of proof had been introduced 
throughout the case that this ceiling had been 
caused to fall by any motor trucks, but the Court 
told the jury, although as we have said, the case 
is absolutely devoid of any evidence of motor 
trucks or anything else jarring this ·ceiling, that 
a common cause of falling ceilings is passing 
motor trucks. Now, as a matter of fact, if in 
December of 1924, 1\1:r. Radli so negligently and 
carelessly put a patch in this ceiling that pass-
ing motor trucks would jar it down and pern1it 
it to fall on Mrs. Dul berger 's head, we claim that 
that of itself presents a jury question, but the 
Court did not leave this to the jury and expressly 
told them, in effect, that if it fell because 1notor 
trucks shook it down that then the defendant is 
not liable, and that unless we prove that it can1e 
"down from water, and unless we disprove that 
it came down from some cause other than water, 
"then, of course, the plaintijf s cannot recover in 
this case." 

It is respectfully submitted that the above por-
tion of the charge entirely overlooked paragraph 
seven of the complaint and at least fifty per 
cent. of the proof at the trial. It n1ore than 
overlooked it, for it instructed the jury to dis-
regard it. 

It is a well-known fact that landlords at tin1es 
voluntarily assume to make repairs. If they 1nake 
them negligently, and someone is injured by a 
falling ceiling negligently repaired, the injured 
person can recover upon showing that the re-

• ) 
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pairs actually were negligently made. This is 
exactly one of those cases, in addition to which 
the proof showed that from time to time, both 
before and after the repairs were made, the 
ceilino- became water soaked on account of some 

b --

leaking pipes. The fact that it did, however, at 
times become water soaked is no ground for 
withdrawing from the jury's consideration the 
fact that the repairs might have been negligently 
and carelessly made, but in ,this case, the Trial 
Court did that, and informed the jury that un-
less we had satisfied them that the ceiling fell 
because it was water soaked ( and that in this 
connection a witness for the defendant had said 
it was not water soaked, but perfectly dry) that 
then the plaintiffs cannot recover, and it is 
respectfully submitted that this element of the 
charge is very prejudicial indeed to the plain-
tiffs. 

II. 
THE COURT ERRED IN CHARGING THE 

JURY: 

"If you are satisfied by the evidence that the 
defendant had no notice that the ceiling was in 
a defective con<:J.ition, then, and in such ·event, 
your verdict shall be for the defendant." 

It is claimed by the plaintiffs that this state-
ment of the law does not cover the situation as 
it existed between these parties and as the evi-
dence showed it to be, because it entirely dis-
regards that provision of the lease which gave 
to the landlord the right to '' enter the said 
pr en1ises at reasonable hours in the daytime to 
ex·~1nin<r ··'a,11d ·repair the water pipes (only) if . . ,, .. · 
any may be broken; the party of the first part 
not being bo1:,1nden to n1ake any other repairs un-
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less it be elsewhere in this lease expressly so 
agreed~'' 

To charge the jury that unless the defendant 
had notice that the ceiling was in a defective 
condition that then, and in such event, their 
verdict should be for the defendant overlooks 
entirely the duty which was assumed by the 
landlord upon the assignment to him of this 
lease from Gelber to make an examination of 
these water pipes to ascertain their condition. 
He was under the burden of examining and 
repairing, and his examinations would have to 
be reasonably careful and reasonably frequent. 
The water pipes, under this portion of the 
charge, could have been in a defective condition 
for a very long period of time, as a matter of 
fact, due to the defendant's failure to make 
proper inspection and proper repairs, hut the 
jury were instructed that unless they were 
satisfied that the defendant had notice of the 
-defective condition, that then the plaintiffs could 
not recover. 

IV. 

THE COURT ERRED IN FAILING TO 
CHARGE PLAINTIFFS' FIRST REQUEST 
TO CHARGE AS FOLLOWS: 

"In the absence of any provision in a lease, 
the burden of making repairs is ordinarily on 
the tenant, but by the terms of a written lease 
between Mr. Dulberger and a Jacob Gelber, who 
owned the property when the lease was entered 
into, April 27, 1922, and which lease the defend-
ant admits was assigned to him when he bought 
the property from Gelber, it is provided that in 
this particular case the landlord shall be per-
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mitted to enter the premises to examine and re-
pair the water pipes if any may be broken, and 
then continues to recite that the landlord shall 
not be bounden to make any other repairs unless 
elsewhere in the lease agreed. I therefore charge 
you that in this particular case the duty of mak-
ing repairs to the water pipes was expressly 
placed upon the landlord by the terms of the 
lease originally entered into by Gelber and sub-
sequently assigned to Radli.'' 

,Ve respectfully submit that the above is a 
correct exposition of the law concerning a case 
of this kind, and should have been charged by 
the Trial Court. It was the landlord's duty to 
inspect and repair water pipes in the apart-
ment of the plaintiffs, and that this duty was 
expressly placed upon him by the terms of the 
lease was a fact which the jury should have 
kno,vn. 

V. 
IT WAS ERROR TO FAIL ·TO CHARGE 

THE PLAINTIFFS' SECOND REQ.UEST TO 
CHARGE AS FOLLOWS: 

"If you believe from the evidence that the 
ceiling in this kitchen got into a dangerous and 
unsafe condition on account of the failure of the 
landlord to reasonably exa,mine and carefully re·-
pair any broken water pipes, after he was 
charged with knowledge that pipes were leaking 
and the ceiling becoming damp and cracked, and 
so much so that water was leaking through the 
ceiling, and that finally a portion of the ceiling 
fell as a direct and proximate result of the land-
lord's :(ailure·· to make such examination and ·re- · • , o,•, 

pairs, I charge you that this would be negligence 
on the defendant's part.' ' 
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This request to charge informed the jury of 
the duty of the landlord to make reasonable 
exa_mination and careful repairs to any such 
pipes as might have been broken. This the 
Court refused to charge, and in contra-distinction 
to it did charge that unless the plaintiffs showed 
that the defendant had notice that the ceiling 
was in a defective condition, that then the ver• 
diet should be for the defendant. 

VI. 
IT WAS ERROR TO REFUSE TO CHARGE 

T'HE PLAINTIFFS' THIRD REQUEST TO 
CHARGE AS FOLLOWS: 

'' Independent of whether or not the lease cast 
any duty upon the landlord to make repairs of 
broken water pipes, it is claimed by the plaintiff's 
in this case that the defendant did undertake 
to repair the ceiling of the front room and repair 
this kitchen ceiling, by bringing two colored 
plasterers to the house in January, 1925, and in-
structing those men to fix the ceilings of the t,wo 
rooms, from which it is claimed a piece of plas-
ter had fallen from the kitchen ceiling in Decem-
ber, 1924, and the plaintHf s claim that at the 
time the defendant came with these plasterers 
there were large cracks in the kitchen ceiling 
which extended from one side of the room to the 
other, but that the plasterers only put in a patch 
in the kitchen which filled in the hole made by 
the plaster which had previously fall en, and that 
the ceiling was not repaired otherwise, and that 
these large cracks remained when the plasterers 
had completed their work, and that the next day 
the plaintiffs showed these cracks to the defend-
ant and express .ed a fear as to the safety of the 
ceiling, and were assured by the defendant that 
it was all right and the room safe to use, and on 
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this point I charge · you that whether or not the 
lease imposed a duty on the defendant of re,pair-
ing this kitchen ceiling, if you believe the story 
of the plaintiffs, it is clear that the landlord as-
sumed and undertook the duty to repair it, and 
if this is so I charge you that he was bound to 
perform it in a :rieasonably careful manner, and 
if the ceiling fell in January, 1926, as a result of 
the landlord's failure to use reasonable and 
proper care in repairing this ceiling, it would 
be negligence on his part, the law being that one 
who undertakes to perform an act and performs 
it negligently is liable for such negligence if 
damage to another proximately results there-
from.'' 

It is respectfully submitted that this was a 
proper request to charge, because it informed 
the jury of the contention of the plaintiffs and 
furthermore instructed them that whether or 
not the lease imposed a duty on the defendant of 
repairing the ceiling, that if the jury believed 
the plaintiffs it ,vas clear that the landlord had 
·assumed and undertook the duty of repairing it, 
and that if he did this he was bound to do it in 
a reasonably careful manner, and that if the 
ceiling finally fell as a result of the landlord's 
negligence and carelessness in making those re-
pairs that this would be negligence on his part. 
Instead of charging anything like this, the Trial 
Court charged as stated and set 0U1t in the first 
ground of appeal, and expressly instructed the 
jury that if the ceiling fell from anything else 
than being water soaked, that then the plaintiffs 
could not recover. 
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VIII. 

IT WAS ERROR TO FAIL TO CHARGE 
PLAINTIFFS' FIFTH REQUEST TO CHARGE 
AS FOLLOWS: 

' 'Not all negligence on the part of a person 
injured is contributory negligence. Where the 
de£ense of contributory negligence is set up, as 
it is in this case, three things have to concur: 
(1) The defendant must prove Mrs. Dulberger 
was negligent; (2) He must prove that that neg-
ligence contributed to the injuries in such a way 
that if she had not been negligent she would have 
received no injuries at the hands of the defend-
ant, and (3) These things must be proved by the 
defendant by the greater weight of the evidence. 
Therefore, unless you find these three elements-
in this case, I charge you the defense of contrib-
utory ne,gligence cannot be sustained.'' 

N. J. Express Co. v. Nichols (E. & A.) 33 N. J. 
L. 434; James v. D. L. & W. (E. & A.) 104 Atl. 
333; Donns v. P. S. Ry. Co. (E. & A.) 133 Atl. 
196. 

The above request to charge has been approved 
by this Honorable Court times without nun1ber, 
and to indicate to the Trial Court that it had re-
ceived this court's approbation I had noted (as is 
my custom) that fact by citing three of those eases 
at the end of the request to charge. Instead of 
charging on contributory negligence as requested, 
the Court charged '' to preclude the plaintiffs 
from maintaining their action, the plaintiff's 
wife's conduct must have been negligent, and 
he-r negligence must have contributed to the 
accident in such a way that if she had not been 
negligent she must have received no injury fron1 
th e negligence of the defendant. 6-rdinary care 
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is required which a prudent person would take 
under the existing circumstances.'' It is to be 
noted that under the Trial Court's charge the 
·Jury were never informed that the burden of 
proving his definition of contributory negligence , 
rested upon the defendant, and that it was a 
matter which the defense had to prove by the 
greater weight of the evidence, and I do respect-
fully submit that the charge as given by the · 
'Court is defective and is contrary to what this 
Court has so frequently a pp roved. Time and 
again this Honorable Court has stated that the 
burden of proving contributory negligence rests 
upon the defendant, and it is as n1uch an element 
as is the point of proving a plaintiff was negli-
gent, and that that negligence contributed to the 
accident in such a way that if the plaintiff had 
not been negligent she would have received no 
injury from the negligence of the defendant. 

In informing the jury as to what the plaintiff 
had to prove in order to establish negligence, the 
Court distinctly informed them (p. 158, 1. 20) 
that '' the burden of proof is upon the plain~ 
tiffs. They must establish their case by a fair 
preponderance of the eviqence; that is, it must 
weigh in their favor; and if they fail in this 
they are not entitled to your verdict." Exactly 
the same burden is on the defendant when he 
undertakes to set up the defense of contributorv 
negligence, and the Court was requested to s~ 
inforn1 the jury, but refused to comply ·with the 
r equest. 

Respectfully submitted, 

RAY~1:OND H. COHEN, 
~Uorney of Plaintiffs-Appellants. 

PALMER & COOPER, 
Of Counsel. 





New Jersey Court of Errors and Appeals 

SPINTZE DuLBERGER and ABRAM 
DULBERG ER) 
Plain tiffs-Appellants, 

vs. 

lGNATZ RADLI) 
Defendant- Respondent. 

Action at Law· 

On Appeal 
from the 
.Supr ,en1e 
Court, Essex 
.Circuit. 
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Statement of Facts. 

The plaintiffs ·were in possession of a store and 
living quarters at #54 Waverly Avenue, Newark, 
New J -ersey, under a written lease which they had 
made Tvith one Jacob Gelber, a predecessor in title 
of the defendant. The plaintiffs claiin that while 
in possession of the premises of the defendant that 
a portion of the ceiling in the kitchen directly over 
the wash trays fell and struck the plain-
tiff sought to recover on two separate and distinct 
grounds. The first was that the defendant had un-
dertook to repair the ceiling in the kitchen on a 
previous occasion about one year prior to the time 
the accident was alleged to have happened and 
that the defendant n1ade the repairs in a negligent 
and careless manner. The second theory of plain-
tiffs' was that the ceiling in the kitchen beca111e in 
disrepair due to the defendant's failure to repair 
the j-faler- ·pfpes· ,~rhich were under his control and ·,w.- , 

which, because of the leaky .condition caused the 
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ceiling to crack in part, with the result that a 
small portion thereof fell on the date in question. 
The plaintiff testified that they observed that the 
ceiling ·wa.s cracked for a considerable ti1ne prior 
to the accident and that they continuously called 
the defendant's attention to this condition. The 
plaintiffs further testified that the pipes leaked so 
badly that it was necessary for then1 at times to 
place receptacles about the kitchen to r,eceive the 
\Yater which was falling fron1 the ceiling. The de-
fendant denied any negligence on his part or any 
kno-,vledg,e of the alleged defective condition of the 
ceiling and produced vvitnesses who had been on 
the prern ,ises during the period co1nplained of to 
corroborate him in his defense that the oeiling was 
not in a defective condition. The defense was 
predicated upon a claim that there was no negli-
genoe on the part of the defendant; -that he made 
1·easonable inspection of the premises; that the 
water pipes were not in a defective condition and 
that they did not leak; that no repairs in fact were 
1nade in a negligent n1anner, and that if all that 
the plaintiffs contended for was true then the 
plaintiff, Sprintze Dulberger, was guilty of con-
tributory negligence. 

The evidence disclosed that the water pipes 
co111plained of did not run between the ceiling of 
the demised pren1ises and the floor above in a hor-
izontal 111anner but that the water supply pipe ran 
longitudinally through the demised pren1ises up to 
the floor above. The defendant produced a plu111b-
er ··who was called in1mediately after the plaintiffs 
claiined that .she was injured and the plun1ber tes-
tified that there was no leak in the water supply 
syste111. He further testified that he ex-
ainined the ceiling and that he could find no evi-
dence of the fact that the water had previously 
leaked fro111 any pipes. He testified that there 
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,Yas no discoloration of ,either the laths or the plas-
t,er. . 

The trial resulted in a verdict in favor of the 
defendant. 

Appellant raised six causes for reversal but it 
appears that the printed brief has been erroneously 
nu1nbered. We will take up the points raised in 
their brief in the order in which the appellant has 
urged then1. 

POINT ONE. 

Complaint is 1nade that the trial court erred in 
charging the jury that ceilings do not fall solely 
fron1 water; that there are other causes which ceil-
ings would fall fro1n. A common cause is the big 
1notor trucks that go by and shake houses. 

The appellant contends that the trial court not 
only failed to properly state the law but did in ef-
fect ren1ove fro1n the -consideration of the jury one 
half of the plaintiffs' cas,e in that it removed fr0111 
the jury's consideration any liability on the part 
of the defendant for having 111ade repairs to the 
kitchen in a defective n1anner. It is the conten-
tion of the respondent that the court made no error 
in n1aking the comn1ent which it did and further 
that the jury ,Yas expressly charged on the liabil-
ity of the defendant if in fact the defendant had 
made repairs and did so in a careless n1anner. 

The trial court ,,~as clearly justified in making 
the connnent on the evidence which it did. In the 
case of J,J erklinger vs. Lambert) decided in this 
court in 1909, appearing in 76 New Jersey La,Y, 
80G, ( 72 Atl. 119), it was held as follows : 

__ )Jit ·,,,can not be disputed that the trial · -,w.-, 
judge has an undoubted right to n1ake such 
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com1nents and expres ;sions · upon the testi-
1nony as he thinks necessary for the direc-
tion of the jury, so long as he leaves the jury 
to determine the facts and draw their own 
cone 1usions therefro1n." 

An exainination of the State of the Case will 
disclose ( page 157) that the trial judge 111ade the 
follo-wing state111ent to the jury. 

"These are disputed questions of fact and 
it is for you to deter111ine ,the true fadts , in 
the case. You are jurors · in the case and 
you are required •to find the true facts ,. You 
1nust rely on your own r•e·collection of the 
testimony as you have heard it on the wit-
ness stand and not as I may recite it to you. 
As I say, the obligation is on you to deter-
n1ine the fact~ in the case; 111y duty is to 
charge you the rules , of law which should 
govern you in your determination of the 
case." 

Again at page 160 of the State of the Case the 
trial judge said: 

"I'roxin1ate cause in this case is import-
ant because we know the ceiling fell; I don't 
think that is disputed, but it 111ust be proxi-
n1ately caused by some act or failure to act 
on the part of the landlord ,-vhich was negli-
gent." 

Again on page 161 of the .State of the Case the 
trial judge stated to the jury: 

"Now gentle1nen, as I have said before, 
you are the judges of the fa.cts, and that 
means you are the judges · of the credibility 
of the witnesses in this case." · 

There can be no question after reading the 
charge of the learned trial judge that he left the de-
ter111ina tion of the facts and the conciusions to be 
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drawn therefron1 to the jury. We can not con-
ceive of any clearer language that the court could 
have used to bring ho111e to the jury that all ques-
-tions of faict were to be determined by it and not 
by the court. In addition it see1ns to us that there 
could not be any prejudicial injury suffered by the 
appellant by reason of the comment 1nade by the 
court because the comn1ent of the court was on a 
matter which would reasonably occur to any per-
son. In addition the plaintiff had alleged two 
specific reasons why a portion of the ceiling fell. 
The trial judge directed the jury's attention to 
both of the reasons aUeged by the plaintiffs and 
it certainly would have been proper for the judge 
to have charged the jury that if a portion of the 
oeiling fell due to the vibration caused by passing 
n1otor trucks and not from any negligence on the 
part of the defendant then there could be no recoY-
ery. If the trial judge had made this statement 
no possible ground of error could be alleged and 
it is respectfully · sub1ni tted that the language 
"~hich was used by the trial judge had no more 
harmful effect nor .could it have had any prejudi-
cial effect upon the n1inds of the jurors. 

The appellant contends that by making this com-
ment as ,,~en as the ren1ainder of that portion of 
the charge complained of the trial judge removed 
from the consideration of the jury the question of 
the negligence of the plaintiffs' in repairing the 
ceiling. The respondent's answer to this is two-
fold. In the first place it is submitted the trial 
judge expressly placed before the jury this conten-
tion of the plaintiffs. On page 157 of the State of 
the Case the jury was charged as fallows : 

. .. ';It -is,,, claimed that this- piece of plaste1·. 
fell through the neg]iigence of the defendant 
and damages are asked at_ ;vour hands 1• The 
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plaintiffs clai1n that the service water pipe 
ran through the kitchen, and which, they 
clain1, ran 'between the ceiling and 1the floor 
above, caused this ceiling to fall." 

They ( referring to plaintiffs) ah;o clain1ed that 
a previous condition of the ceiling had been re-
paired and that that portion was negligently 1nade, 
and that the landlord had knowledge of these 
facts; that is, of the leaking and the bad condition 
of the .ceiling. 

On page 1519 the court further charged the jury 
as .follows: 

"He, however, is not obliged, as I said, to 
repair, but he is under a duty if he does re-
pair, not to be negligent in that repair . In 
other ·words, it fa, a different duty where he 
actuaHy n1akes the repair than when he 
doesn't make it. 

I n1ight quote to you Chancellor I(ent's 
opinion which is referred to in a New Jer-
sey cas ,e. He siays 'By the co1nm on la-w a 
n1andatary or one who undertakes to do an 
act for aJ.1other --without reward, is not 
ans ·wera ble for '01nitting to do the act, and 
is only responsible "\Yhen he attempts to do 
it, and does it an1is1s. In other words ,, he is 
responsible for a 1nalfeasance, but not for a 
nonfeasance.' 

He was not under obligation to repair, 
but if he did repair and was negljgent, and 
that negligence was the proximate cause of 
the plaintiff' •s injury, then, of course, he 
would be liable. He is not l1iable for simply 
pern1itting a l1eak to be there and continue 
in the water pipes. But he n1ust be negli-
gent in reference to that at that ti1ne." 

The appellants can not take a sing.le portion of 
the charge and complain of error because it does 
not •embrace all factors in the case. At this par-
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ticular point the court wa.s 111erely passing on the 
causes which n1ight have resulted in a portion of 
the ceiling falling. Instructions 111ust be con-
f.;tl•ued together, as a whole, and if, when so con-
strued, they properly state . the .law, it is sufficient. 
Silllivam YS. Nortili Hudson County R. Go.) 51 N. 
J. Law, 518. 

'rhe second rea.son urged by respondent that no 
error was committed in this respect is that there 

was no evidence before the jury that repairs were 
made in a defective 111anner. On page 19 the plain-
tiff, Sprintze Dulbeger, testified that a portion of 
the ceiling fell down around December, 1924, and 
that the defendant told the workn1an called to re-
pair the ceiling to fix it and n1ake a good job of 
it, and on page 20 she testified that they only fixed 
the patch . She furthe1· testified that the rest of 

· the ceiling was cracked fron1 one end to the other. 
~rhere ,,~as absolutely no evidence in the case that 
the patch which was 1·epaired by the defendant fell, 
but the portion of the ceiling that did .fall wa.s in 
a different part of the room. If the ceiling was 
jn a defective condition it was incun1bent upon the 
tenant to 111ake repairs as the ceiling is a part of 
the demised pre111ises, unless, of course, the de-
fendant could show that the defect was caused by 
s·on1ething whi'Ch was: retained within the control 
of the landlord . There ,vas no evidence produced 
by the plaintiff to .show that the patch which was 
fixed in the ceiling was done negligently. No per-
son ·with any skill in plastering was called by the 
plaintiffs to give any infor1nation whatsoeYer to 
to the jury that it was negligent on the part of the 
defendant to have only repaired a ,small patch in 
the ceiling and not to haYe taken down the entire 
cei]ing. ~N .,\!' .. , 
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PO'INT TWO. 

Reversal is urged on the ground that the court 
charged the jury as follows: 

"If you are satisfied by 1the evidence that 
the defendant had no notice that the ceiling 
,,~a:s in a defective condition, then, and in 
such event, your verdict shall be for the de-
fendant." 

The appellant urges , that inasmuch as , the lease 
ga-ve the landlord the right to "enter the said 
pre1nises at reasonable hours of the daytin1e to ex-
a1nine and repair 1the water pipes ( onliy) if any 
n1ay be broken; the party of the fir ist part not be-
ing bounden to make any other 1·epairs unless it 
be elsewhe1·e in this lease expressly so agreed;" 
placed an affir1native duty on the landlord to make 
an exa1nination ,of the water pipes to ascertain 
their condition. It is respectfully urged that this 
provision of the lease created no such obligation 
upon the landlord. It is apparent that this clause 
wais in~erted in the lease in order to per1nit the 
landliord to enter the premh;;es to repair such parts 
thereof as were retained in his control of which 
the water supply pipe was one. If water pipei-.; 
running through the de1nised pren1i 1ses became in a 
leaky condition the landlord would have been 
liable to any other tenant who might have suffe1·ed 
dainage thereby for a nuisance and it ·was to re-
lieve hilnself of any such liability that the land-
lord obtained it.his right of 1·e-entry. The appel-
liant further urges that it was 1 incun1bent upon the 
landlord to make rea isonable exarnination to ascer-
tain whether or not the water pipes were in a de-
fective condition. The court charged the jury 
(State of Case, page 159) as follows : 

"The duty of the landlord is. this ,: He 
must exercise reasonable care •to repair or 
re1nedy any dangerous condition, if known 
to hi1n, and that within a reasonable tin1e 
after knowledge of it. I say this as applied 
to the water pipe . . He is also charged with 
the duty to 111a.ke reasonabl ,e inspection to 
ascertain its condition. He is liable .a;s, neg-
ligent for failure to reinedy a dangerous 
condition that a reasonablie ins 1pectfon would 
show." 

It is respectfully urged that the court properly 
charged the jury in this respect and c01nmitted no 
legal -error in charging the fourth request of the 
defendant which i·s herein complained of. 

POINT THREE. 

The third ground urged for reversal is set forth 
in appelJiants brief as .No. 4 and it is claimed -that 
the court erred in failing to charge the plaintiffs' 
:fh·~t request. 

The court was requested to charge that the duty 
of 1naking repairs to the water pipes was express-
ly placed upon the landlord by ·the tern1s of the 
lease originally entered into by Gelber and subse-
quently assigned to Radli. The appellant does 
not set forth the ter1ns of the lease in full in the 
State of the Case and consequenUy this · court can 
not refer thereto to asicertain all of its · terms. 
There is no evidence whatsoeYer in the case that 
there ,vas any express , ter1n in the lease which re-
quired the l•andlord to repair water pipes. There 
was a duty, fixed by law, upon the landlord to 
keep the water pipes . in repair to the encl that 11 C? 
nuisance "')VOU.ld be crea{ed or maintained by· the· 
la~dlord by rea ison of defe ctive pipes, but this w·as 

I 
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not a ter1n of t·he lease, but was a requir(?1nent of 
la-'iV. 'rhe court could not, without having c01n-
1nitted prejudicial error to the defendant, have 
charged this 1·equest because it ,Yas not in accord 
with the facts of the case. 

POINT FOUR. 

'l,he next cause for revers ,al is: that the learned 
trial judge failed to charge the plaintiffs' second 
request. This is referred to as, point five in the 
appellants' brief. The court in effeat charged the 
second request of the plaintiff. Thi ,s appears on 
page 159. Fr0111 an exan1ination of the court's 
charge it will appear that this request wa ·s, in ef-
fect, acceded to by the trial judge. This court has 
held that a pa1-rt.y ha:s no jusit cause of co1nplaint, 
whe1·e, although all requests for instruction have 
been refused, the court e1nhraced them in its 
charge, so far as they stated correct the proposi-
tions of law. Daggett vs. North J erse!J St. R!J. 
Co.) 75 N. J. Law, 630, ( 68 Atl. 179) 

POINT FIVE. 

The fif1th ground for reversal and which is- -stat- · 
ed to be No. 6 in appellant~ · brief isi based upon the 
refusal of the trial judge to charge the third re-
quest of the plaintiffs. It is respectfully urged 
that the trial judge fully charged ·the jury as to 
the law on the subject-matter of the request. This 
appears on page 159 of the State of the Case. In 
ncldition it \'{ill a1ppear on page 157 of the State 
of the Cm;e the trial judge expres ,sly called the at-
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tention of the jury to the clain1 being 1nade by the 
plaintiff 1s and having instructed the jury as to the 
na ,ture of plaintiffs' clain1 and the lega.l obligation 
upon the defendant it ,vas not neceS'sary for him 
to charge the jury in the for1n requested by the , 
plaintiffs. It is sufficient if the court points out 
the clain1 being 1nade by the plaintiff and the legal 
pi-inciples applicab1'e thereto. 

POINT SIX. 

'l,he appellant urges. that it was error to fail to 
charge -the plaintiffs' fifth req uesrt. This is argued 
by appellant under point eight of their brief. It is 
respectfully submitted that the trial court did not 
c01n1nit legal error in refusing to thus cha.rge the 
request. It will be noted that the learned trial 
judge ( State of Oa1s,e 164) st.ated to the jury as 
follows: 

"I have been requested by the plaintiffs 
to charge some other requests ,, all of which 
I ·will deny except as I 1nay have covered 
the111 in 1ny charge." 

It iFY apparent fro1n reading the court's , charge 
that the court did in effect charge all of the re-
quests of the pliaintiffs. 

An analysis of the plaintiff ,s1
' fifth request will 

disclose that three s·epara te and distinct legal 
points are contained in the request. In fact, it 
might be -said that there were four separate points 
involved. If any part of the request i~- improper 
the court 1nay exclude all of it. It is not incun1-
bent upon the trial judge to single out that which 
is good and .'t.hat which is bad. In the first place. 

.. ..r-.,-4>- , . ,·v· , 

the sta ·te1nent that "Not all ,pegliigence on the part 
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of a person injured is conti·ibutory negligence.'' 
This staten1ent 8tanding by its ·elf would have been 
improper and ·we do not ,think that the re1nainder 
of the charge as requested cures this erroneous 
r-;taten1ent. If the trial judge had charged the jury 
to the effect that not all negligence on the part of 
a per•son :us contributory negligence, it is, pos.sible 
that the jury might have misconstrued the court's 
meaning. It ·would have been neces-sa1·y to qualify 
this re1nar k by so1ne other appropriate la.nguage 
to clearly indicate to the ju1·y the 1neaning of the 
cou1~t. No language is used by the plaintiff8 to 
darify such a statement. A'S stated above the re-
quests contains three di8tinct legal proposri.tions-. 
The first legal point is that ,the defendant must 
pi-ove Mrs. Dulberger ,vas negligent. In any event 
the cou1-t so charged the jury. ( Sta ;te of Case 160.) 
'rhe trial judge said that to preclude the plaintiffs' 
fr01n maintaining their action the plaintiff's wife' ·s 
conduct must have been negligent, and her negli-
gence 1nusrt have contributed to the accident. 'Phe 
second legal point explains what i1s contributory 
negligence. 1'he court charged the jury practic-
ally in the s:ame language as plaintiffs: reque .st 
,, ... hen it said that the plaintiff's negligence must 
have conti·ibuted to the accident in such a way 
that if she had not been negligent she 1nust have 
1·eceived no injury fro1n the neglige11re of the de-
fendant. The third legal point i8 that the negli-
gence of the plaintiff 111ust he p1·0Yed by the de-
fendant by the greater ".,.eight of the eYidence. So 
it appears that the three legal p1·opositions . were 
that the plaintiff had 'to establish that the defend-
ant wm;; negligent; a state1nent a-s to ·what was con-
tributory negligence and third, the burden of 
establishing contributory negligence. There is1 no 
question but that the court expressly charged the 
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first two points , involved and cmnplaint is made 
that the court refused to charge the third part of 
the request. We res ,pectfully sub1nit that inas ·-
much as: the request contained several distinct 
legal propositions that it would be nianifestly un-
fair to allege legal en·or unless the plaintiffs spe-
cifically pointed out to the trial judge the fact that _ 
he had omitted the third part of the request. The 
ti·ial judge 1nade it clear that he wa-s: refusing to 
charge the plaintiff's request except in so far as he 
had covered these requests in his charge. The ex-
ception taken by the plaintiffs 1 to the court's · 1·efus-
al to charge the fifth request was a general excep-
tion. In this connection we think the case of 
Noyes vs. State) 41 N. J. Law, 418, is analagous. 
Chief Justice Beasley who wrote the opinion in 
the Supreme Court said in part: 

"Ko rule regulating the trial of cases ir-; 
1nore valuable or n1ore settled than the re-
quiren1ent that an exception to, a judicial . 
charge, to be legal, 1nust be explicit. If the 
exception en1braces several legal propos -i-
tions., and any one of the1n be unexception-
able the objection fails. Counsel n1us,t put 
his- finger on the erroneous proposition and 
thus point the mind of the judge to it; if 
he challenges , any of the charge in bulk, a~-
signing no reason for such chaHenge and a 
bill is allowed on the point, the risk of any 
legal ingredient be found in such bulk, is 
that of the part)~ s-o excepting." 

'l"'his doctrine has been approved of in this court 
in the case of Thibodeau vs. Hamley) 95 N. J. Law, 
180 ( 112 Atl. 320) ~ir. Justice Kalish writing the 
opinion for this court said in part: 

"_In. the- -pres-ent ca,se the s.taten1ent, by the 
court; that it is not negligence in itself for 
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a passenger to extend his. or her ar1n or 
elbow fr0111 the window of a jitney, and that 
it was for the jury to detern1ine whether, 
under all the facts and circu1nsrtances of the 
case, the plaintiff ,vas guilty of negligence 
in doing so, if he did so, as a correct legal 
proposition is unas,sailable. The other dis-
tinct Jegal proposition in the charge of the 
jury was as to what he ·said was. the n1easure 
of duty resting upon the operator of the jit-
ney upon the public highway; and, even if 
it had appeared that the judge erred in his 
stateinent of the law in that respect, and 
that has not been n1ade to appear to us, it 
,,yould not have availed the appeHants, since 
there was no s;pecific objection n1ade to the 
charge upon that ground." 

The error con1plained of here by appeHant is one 
of 01nis,s1ion and not of commis,sion. If the trial 
judge had incorrectly charged a legal proposition 
which was one of several points e1nbraced in one 
request then it 1night be said that son1e considera-
tion had been given to the request by the trial 
judge. I-lowever, where a request contains several 
cUstinct legal points, and the trial judge should 
fail to charge any one of t:hen1, although he did 
charge the remaining portions , of t·he request, it 
,vould be 111anifestly unfair to the trial judge, as 
well as to the adverse party, to declare that pre-
judicial legal error had been committed, unless, 
the party requesting the charge specifically points 
out to the court that part ,vhich was on1itted. To 
be true the fifth request he1·ein en1braced three or 
possibly four distinct legal p1·opositions. Suppose 
it had contained fifteen or twenty. The nun1ber 
of legal points contained in one request should not 
alter the rule. If the plaintiff felt that each point 
,vas of importance he should have listed each 
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,s,eparately or, not having done s10, should have c~ll-
ed the attention of the trial judge to that ,vh1ch 
was inadvertently 01nitted. 

For the foregoing reasons it is respectfully sub-
mitted that the learned trial judge committed no 
legal error prejudicial to the plaintiffs and that 
the judgment in the court below should be 
affirmed. 

Respectfully submitted, 

WOLBER & GILHOOLY, 
Attorneys for and of Counsel 

with Respondent. 




