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The appeal herein is taken from a judgment of 
the Supreme Court affirming a judgment entered 
in the Hudson County Circuit Court in favor of 
the respondent (hereinafter called the plaintiff) 
and against the appellant (hereinafter called the 
defendant) for the sum of $1200 and costs (p.
15). The action was based upon the Federal 
Statute of April 22, 1908, entitled “An act re- 30 
lating to the liability of common carriers by rail-- 
load to their employes in certain cases”, common­
ly called the Federal Employers’ Liability Act.

The plaintiff’s intestate, while in the employ of 
the defendant as a laborer at its ash pit in the 
Jersey City Terminal, was run over and killed 
hy a locomotive ; and the action of the plaintiff 
was based upon the alleged negligence of the de­
fendant and its servants in failing to maintain a 
proper system of signals and warnings, and in
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failing to warn the intestate of the probable dan­
gers of his employment, and in failing to give 
him reasonably notice of such probable dangers 
before they became actual dangers (p. 11). The 
gist of the plaintiff’s evidence on this point was 
the alleged failure of certain servants of the de­
fendant, who were in charge of the locomotive, to 
give warning to the intestate while he was in the 
act of climbing out of the ash pit, before moving 
the locomotive.

The question involved is whether the Supreme 
Court should have reversed the judgment of the 
Circuit Court for one or more of the grounds 
stated in the Supreme Court, namely:

I. That defendant’s motion for direction of 
verdict in its favor should have been granted on 
the ground that at the time of the accident it was 
not engaging in interstate commerce, nor did 
the plaintiff’s intestate suffer injury while he

20 was employed by the defendant in such com­
merce.

II. That there was material error in the 
charge with respect to the application of the Fed­
eral statute to the facts of the case.

III. That even if the Federal Statute applied 
there was no evidence of negligence on the part 
of the defendant or any of its officers, agents or 
employes.

30 IV. That the risk of injury from the move­
ment of the engine was assumed by the plaintiff’s 
intestate.

V. That there was material error in the 
charge with respect to the law of assumption of 
risk.

VI. That there was error in the charge with 
respect to the question of contributory negligence.

VII. That the amount of damages should have
4Q been limited to the expenses of last sickness and

burial, not exceeding Two 'Hundred Dollars, as 
provided by Paragraph Twelve of Chapter 9>, 
Laws of 1911 of the State of New Jersey.
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(2)

S pecification  o f tlie G rounds of A p p eal.

Following is a specification of the grounds of 
appeal relied upon and intended to he urged:

The Supreme Court affirmed the judgment en­
tered in the Hudson County Circuit Court in 
favor of the plaintiff and against the defendant 
whereas said Supreme Court should have reversed 
said judgment for one or more of the following 10 
grounds:

I. The trial court denied the defendant’® mo­
tion to non-suit the plaintiff and its motion to 
direct a verdict in its favor, and submitted to the 
jury to determine (inter alia) the questions of 
whether the defendant was engaged in interstate 
commerce at the time of the accident upon which 
the suit was based, and whether the plaintiff’s 
intestate suffered injury while he was employed 2q 
by the defendant in such commerce; whereas said 
motions should have been granted because it ap­
peared that the defendant was not engaged- in 
interstate commerce at the time of the accident 
within the meaning of the Federal Statute set 
forth in the complaint, nor did it appear that
the plaintiff’s intestate suffered injury while he 
was employed by the defendant in sucli commerce 
(Grounds, Nos. 2 (a) (b ) ; 3 (a), (b ) ; 4 and
^)- 30

II. There was material error in the charge 
of the trial court with respect to the application 
of the Federal Statute. This part of the charge 
reads as follows:

“One engaged in the work of maintaining 
tracks, bridges, engines or cars in proper 
™ ° n  after they have become and during 
their use as instrumentalities of interstate 
commerce, is engaged in interstate commerce, 
and this even if those instrumentalities are 40
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used in both inter* and intrastate commerce” 
(Ground No. 6).

III. The trial court denied the defendant’s 
motion to non-suit the plaintiff and its motion 
to direct a verdict in its favor, whereas said mo­
tions should have been granted because there was 
no proof of negligence on the part of the defend­
ant or any of its officers,, agents or employes 
(Grounds 2 ( c ) ; 3 (c).)

The trial court erroneously refused to charge 
defendant’s request numbered “3” reading as fol­
lows:

“3. Plaintiff’s intestate had no right to 
rely upon any signals being given by bell or 
whistle when the engine by which he was 
struck was about to be moved” (Ground 10).

IV. The trial court denied the defendant’s 
motion to non-suit the plaintiff and its motion to 
direct a verdict in its favor, whereas said motions

*o should have been granted because the risk of in­
jury was assumed by the plaintiff’s intestate 
(Grounds 2 (d) and 3 (d).)

V. There was material error in the charge 
with respect to the law of assumption of risk, 
and in refusing to charge the second request sub­
mitted by the defendant and in modifying the 
same. This part of the charge reads as follows:

30

40

“If you find that the plaintiff has by a 
clear, fair and satisfying preponderance or 
the evidence shown you that these three items 
of which I have just spoken exists, then you 
may turn your attention to the considers 
of contributory negligence and assumption 
risk on the part of the plaintiffs intestate, 
that is, Joseph Grybowski.

“Contributory negligence is the doing 
not doing of those acts and things w 
reasonably prudent person, under 
ing circumstances and conditions, w 
would not have done to have avoided_1 3 ?  
to himself and either the doing or n
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of which was the proximate cause or causes 
of the injury.

“Upon the assumption of risk, the Federal 
court has said:

“ ‘That an employee may have assumed a 
risk from one of two contributory causes of 
an injury will not defeat his right to recover 
where the other cause is one for which the 
master is liable.’ ”

* * * * *
“The second request is: ‘If the jury find 

that the plaintiff’s intestate either in fact 10 
knew or by the exercise of reasonable care 
on his part should have known that the en­
gine by which he was struck was approach­
ing, then he assumed the risk and there must 
be a verdict for the defendant.’ I decline to 
charge in that language, but in place of it I 
charge as follows: ‘That if you find from 
the evidence that the deceased party knew or 
reasonably should have known the risks sur­
rounding his employment and work and that 
it was in disregard of that knowledge on his 20 
part which he had or should have had that 
the accident happened, you may find that he 
assumed the risk that brought about his 
death, and in that event you may find for 
the defendant.’ ” (Grounds 7 and 9.)

VI. There was error in the charge with respect 
to the question of contributory negligence and in 
refusing to charge defendant’s Request No. 7.
The.charge on this subject reads as follows:

“On the question of contributory negli­
gence, to which I have before alluded, I have 
to say to you that in an action upon this 
statute or under this statute contributory 
negligence may not defeat the right of the 
plaintiff to recover. Section 3 of the act pro- 
V1<« (’ among other things, this:

1 ‘The fact that the employee may have 
Deen guilty of contributory negligence shall 
not bar recovery, but the damages shall be 
imimshed by the jury in proportion to the 

amount of negligence attributable to such 
employee.’

30

40
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“If you find that plaintiff® intestate was 
guilty of contributory negligence, then, if 
you have to find the amount of damages to 
which decedent’s father is entitled, you are 
to abate or deduct from that sum the anioun; 
you shall find represented decedent’s propo:« 
tionate contributory negligence, and your ver­
dict will be for the difference.”

■Said Request No. 7 reads as follows:
“7. If the jury find that the accident was 

due to contributory negligence on the part 
of the plaintiff’s intestate, the damages, if 
any, that may be found against the defend­
ant, must be diminished in proportion to the 
amount of the negligence of plaintiff’s in­
testate as compared with the combined negli­
gence of plaintiff’s intestate and that of the 
defendant.” (Ground 13.)

VII. The trial court erroneously struck out 
paragraph 2 of the answer of the defendant; the 
trial court erroneously decided that it had juris­
diction to entertain the 'cause of action notwith­
standing the provisions of Chapter 95, New Jer­
sey Laws of 1911; and erroneously refused to 
charge defendant’s Request No. 4. Said reques 
reads as follows:

“4. The amount of damages recoverable 
bv the plaintiff’s intestate, if a verclict is 
found in his favor, must be limited to the 
expenses of last sickness and tmnal, not e 
ceding the sum of two hundred dollars, a 
provided by Chapter 95, New ^rsey L 
of 1911” (Grounds 1; 2 (f) 5 3 (f)>

40
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( 3 )

B r ie f  o f tlie  A rg u m e n t.

I .
D efen d an t’s m otion  fo r  d ire ctio n  o f  

verd ict in  its  fa v o r  should h ave been  
gran ted on th e  grou n d  th a t a t th e  
tim e o f th e a ccid en t i t  w as n o t en ­
gaging in  in te r sta te  com m erce nor  
did th e p la in tiff ’s in te sta te  suffer in ­
ju r y  w h ile  he w as em ployed b y th e  
defen dan t in  such com m erce.

The allegation of the plaintiff is that the de­
fendant was a common carrier by railroad en­
gaged in the business of interstate commerce and 
that his intestate was employed in such com­
merce by it as a laborer; and that while so em­
ployed in such commerce in moving ashes taken * 0  
from an engine so engaged from a certain ash 
pit where they had been dumped he, the plaintiff’s 
intestate, received injuries by reason whereof he 
died, (gee paragraph 3 of complaint, p. 10, 11.
10 30.) The right of the plaintiff to recover 
therefore necessarily depends in the first instance 
upon the question of whether the facts bring the 
case within the Federal Statute of April 22nd,
1908. Motions for non-suit and for direction of 
verdict were made on the grounds, inter alia, that 80 
ms statute had no application to the case (p.

U- 15’35; P- 59, 11. 1-30). These motions were 
enmfi and the trial judge left this question to 
he determination of the jury (pp. 61, 62).
On this point the defendant urges that as a 

ma er of law the Federal statute does not apply 
0 e facts, and that therefore its motion for a 

non-suit or for a direction of verdict should have 
been granted.

The statute in question so far as relates to the 
resent point, reads as follows:
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“Every common carrier by railroad while 
engaging in commerce between any of the 
several states or territories * * * shall
be liable in damages to any person suffering 
injury while he is employed by such carrier 
in such commerce, or, in case of the death 
of such employe, to his or her personal rep­
resentative for the benefit of the surviving 
widow or husband and children of such em­
ploye; and if none, then of such employe’s 
parents * * * for such injury or death

lo resulting in whole or in part from the negli­
gence of any of the officers, agents or em­
ployes of such carriers * * *”

It has been held by the United States Supreme 
Court that the question of the application of the 
statute to any particular case depends upon the 
nature of the work being done by the employe 
at the time of the injury. A recent decision of 
that Court which lays down this rule is Illinois 
Central R. Co. v. Behrens, 233 U. S., 473, 58 L. 

20 Ed. 105; Ann. Car. 1914 C, 163. (See also 217 
Fed., 967. We quote from the opinion in that 
case as follows (italics ours) .

“Giving to the words ‘suffering injury 
-hn. io omrdrkvprl bv such carrier in sucn

30

40
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ployers • Liability Cases (Mondou v. New 
York, N. H . & H . R . Go.), 223 U. S. 1, 56 
L. ed. 327, 38 L. R. A. (N..S.) 44, 32 Sup.
Ct. Rep. 169, I N. C. C. A., 875: Seaboard 
Air Line R. Co. v. Moore, 228 U. S. 433 57 
L. ed. 907, 33 Sup. Ct. Rep. 580; St. Louis,
S. F. & R. Co. v. Seale, 229 U. S. 156 158 
57 L. ed. 1129, 1133, 33 Sup, Ct. Rep.,’ 651; 
North Carolina R. Co. v, Zachary, 232 U. S.
248, 256, ante, 305, 34 Sup. Ct. Rep. 305- 
Grand Trunk Western R. Co. v. Lindsay 
233 U. S. 42, ante, 581, 34 Sup. Ct. Rep. 581 io 

“Here at the time of the fatal injury the 
intestate was engaged in moving several cars, 
all loaded with interstate, freight, from one 
part of the city to another. That was not 
a service in interstate commerce, and so the 
injury and resulting death were not within 
the statute. That he was expected, upon the 
completion of that task, to engage in another 
which would have been a part of interstate 
commerce, is immaterial under the statute, 
for by its terms the true test is the nature of 
the work being done at the time of the in- 20 
jury.’3

The test thus laid down has been applied in a 
variety of cases. We call attention to several 
recent decisions as follows:

In Illinois Central R. Co. v. Rodgers, 221 Fed.,
52 (Circuit Court of Appeals, Fifth Circuit), it 
was pointed out that under the decisions of the 
U- S. Supreme Court in the Behrens and Pedersen 
cases, both the injured party and the carrier must 3Q 
e engaged in interstate commerce at the time of 

the injury. The Court said:

Applying the principle to the present con- 
roversy, in order to bring the case within 
he purview of the act, it was necessary that 

t!le. defendant-in-error and the engine 
which injured him should be engaged, at the 
lme of the injury, in such commerce.”

n that case the injured employe was in the act 
0 cleaning certain stencils used by the defendant 40
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to mark the cars owned and used by it in inter­
state business; and while standing near the rail­
road track was run over and knocked down by an 
engine. There was no proof that the engine was 
engaged in interstate commerce at the time of the 
accident. Judgment in favor of the plaintiff was 
reversed on the ground that the facts did not bring 
the case within the Federal act.

The same question was considered in Boyle v. 
Pennsylvania R. Co.f 221 Fed., 453, where it was 
said:

20

30

40

«If the act of Congress is confined to the 
fact of ‘transportation/ it is admitted that it 
does not apply to the instant case. Counsel 
contend, however, that the act carries a 
broader meaning, and is to be applied to all 
cases in which the defendant is engaged in 
interstate commerce as a business, whether 
at the immediate moment ‘transporting’ inter­
state passengers or not. The distinction here 
sought to be made is claimed to find support 
in the Pedersen case, 229 U. S., 146, 33 Sup. 
Ct., 648, 57 L. Ed., 1125, Ann. Cas. 1914C, 
153. It is further claimed that this case is 
in conflict with and overrules a number of 
cases decided in the District Courts. This 
argument, based upon the divergence of view 
between the District Courts and the Supreme 
Court, seems to overlook the point at which 
the divergence takes place. The application 
of the Act of Congress is made to turn upon 
two facts. The death or injury to the em­
ployee must have been caused while the  ̂ e 
fendant company was a common carrier en- 
uaged’ in interstate commerce and while tn 
employe was ‘employed’ in such commerc' 
The thought embodied in the Pedersen case
as finally ruled is that an employee who is at 
work on or about any instrument then m use 
as an instrument of interstate com®® 
employed in such commerce, and being ^  
employed is entitled to the protection ^ »  
by the act of Congress from injuries caused 
by the carrier employer, whether th h g 
by which he is injured is also m use as an
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instrument of interstate commerce or not. 
We do not understand that the necessity for 
the presence of the two things required by 
the act of Congress has been denied by any 
ruling of the Supreme Court. On the con­
trary, we understand that, although this 
duality of conditions is not necessary to the 
exercise of the power of Congress, yet this 
very case recognizes both conditions to have 
been incorporated in the act of Congress.”

In Shanley v. Philadelphia, etc., R. Co., 221 
Fed., 1012, it was held that the employee was not 
employed in interstate commerce at the time of 
the accident, and that therefore the Federal act 
did not apply when it appeared that the em­
ployee was a member of a shifting crew in the 
freight yard of a railroad company, who at times 
assisted in handling cars used in interstate, intra­
state, and purely local commerce, but who at the 
time he met his death was aiding in the work of 
shunting empty cars upon a siding of a manu­
facturing company, and who had been sent out as 
flagman to protect the switch by stopping any 
oncoming train on the track with which the switch 
was connected; the ultimate destination, when 
freighted, of the empty cars, or the character of 
the oncoming train not being shown.

The following cases, all holding that there could 
be no recovery under the Federal Act, may also 
be examined:

Shanks v. Del. & Hudson R. Co., 214 
N. Y., 413; 108 N. E., 664y^-

10

so

30

Parsons v. Del. & Hudson R. R., 153 
N. Y. Supp., 179;

Norton v. Erie R. R. Co., 148 N. Y. Supp.,
769;

McAuliffe v. N. T. Central, &c., R. Co.,
150 N. Y. Supp., 512 ;

Missouri, de., R. Co. v. Fesmire, 150 S.
W., 201;

Missouri, de., R. Co. v. Hawley, 123 S. W., 4°  
726;

¿¿¡i / 1

Á
^ ì k \
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L o u isv ille , d c ., R . Co. v. S tran ge , 161 S.
W., 239;

L ou isv ille , d c ., R . Co. v. P a rk er , 177 S. 
W ., 465;

P ecos, d c ., R . Co. v. Roseribloom , 177 S. 
W., 952;

B a rk er  v. K a n sa s C ity , d c ., R . Co., 146 
Pac., 358; 94 Kansas, 176 (See also 
88 Kansas, 767, 43 L. B. A. (N. S.),

l0
L a  Casse v. N ew  O rleans, d c ., R . Co., 64 

So., 1012;
C ra y  v. Chicago, d c ., R . Co., 142 N. W., 

505;
R u ck  v. Chicago, d c ., R . Co., 140 N. W., 

1074;
A tch ison , d c ., R . Co. v. P i t t s ,  145 Pac., 

1148;
L ou isv ille , d c ., R . Co. v. M oore, 161 S. 

W., 1129;
20 C antin  v. C len  Ju n ctio n  R . Co., 96 Atl., 

303;
P enn. R . C o . v .  K n o x , 218 Fed., 748;
E rie  R . R . Co. v. V an B u sk irk —opinion 

of Circuit Court of Appeals for Third 
Circuit, filed Dec. 27, 1915, and not yet 
reported.

As it is necessary for a plaintiff to prove all the 
facts essential to entitle him to recover, it log- 

so ically follows that the burden of proof is upon the 
plaintiff in a suit based upon this statute to show 
that at the time of the accident the common carrier 
was engaged and the employee was employed in 
interstate commerce. It was so held by the 
Supreme Court of Pennsylvania in B en ch  v. 
Pennsylvania, R . Co., 91 Atl., 1056, where it is 
said:

“As we view this case, the burden is on 
plaintiff to prove facts to show that her 
husband was engaged in interstate commerce,
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or had to do with the instrumentalities of 
such commerce, at the time he received his 
injuries.”

To the same effect see
Gray v. Chicago, dc., R. Co., 112 N. TV., 

505;
Caritin v. Glen Junction R. Co., 96 Atl.,

303.
The question on this phase of the case therefore 

is whether the plaintiff has proven that the de- 10 
fendant was engaged in interstate commerce and 
that his intestate was employed in such commerce 
at the time of the accident. It was admitted by 
the defendant’s answers to interrogatories that the 
plaintiff’s intestate on the date of the accident 
was employed by it as a laborer in the ash pit in 
its Jersey City Terminal; that the engines of the 
defendant were moved over this pit and that the 
slides of the ash pans were opened and the ashes 
were allowed to fall into the pit, and were then 20 
removed therefrom by means of a “worm” and 
bucket passing through the pit on an endless chain 
operated by a gas engine (p. 17, 11. 1-30); that the 
engine by which the plaintiff’s intestate was run 
over was a passenger locomotive number 974, 
which on the day of the accident had come from 
Suffern in the State of New York; that after this 
engine had dumped its ashes it was going to the 
coal pockets to receive coal and thence to the «it!
roundhouse to be prepared for another trip (p.
18, 11. 1-30). There was no proof as to where this 
engine was expected to go nor where it did in fact 
go after it had received coal and had been prepared 
in the roundhouse for another trip; nor was there 
any proof to show how long after the accident (if 
at all) it was used on any other trip.

The only other engine which was on or near 
the ash pit shortly before the accident was engine 
number 612. This was a switch engine used for 40 
the purpose of switching cars in and about the
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terminal (p. 43, 11. 1-20). This engine was on the 
same track on which 974 approached the pit. It 
had dumped its ashes before the accident and was 
moved off the hopper in order to allow 974 to 
take its place (p. 43, 11. 20-30).

The ashes of engine 974 had not yet been 
dumped into the pit when the accident happened 
(p. 23, 11. 10-25; p. 56, 1. 40). Immediately before 
the accident plaintiff’s intestate had been working 
in the pit and while there he had received a sig­
nal from the operator of the gas engine to come 
to the surface (p. 28, 11. 1-20). No one saw him 
struck, but apparently at the time of the acci­
dent he was walking on or near one of the rails 
of the track on which 974 was, or else he was in 
the act of climbing up from the ash pit in response
to this signal.

Plaintiff proved that the defendant operated 
railroad trains into and through the States of New 
Jersey, Pennsylvania and New York. The passen­
ger trains, so operated, used the terminal yard at 
the foot of Pavonia Avenue (p. 19, 11. 20-30). T e 
passenger shed or station where the passenger 
trains ran is about two blocks from the as pi 
(p. 20 11. 20-40). On arriving at this passenger 
station they stopped and discharged passengers, 
and in the majority of cases the tram was 
pulled away by a switch engine and the en* 
which the passenger train had been moved 
sent to the ash pit “light,” that is, without any
cars attached; in some cases the passenger engine
would “kick” its train up into the yard a d th ^  
go to the ash pit light (p. 21, 1. )• ^
latter event the trains were backed to and j j t  ̂  
the Monmouth Street yard, tJ engilles
about five blocks from the ash pi ), ; every
were then run light to the pi , so towards
case the engines when they w e r e whether 
and upon the pit had no cars > having
they moved from the passenger shed alt40
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their train pulled away by a switch engine, or 
whether they moved from the Monmouth Street 
yard after the passenger engine had backed its 
train to that point (p. 21, 1. 30, to p. 22, 1. 20).

In the case of engine 974 on the night of the 
accident, it had pulled a train into the passenger 
shed and after the train had been taken out, the 
engine backed up light to the turntable, turned 
around and moved on towards the pit, coming to 
a stop and waiting a few minutes until another _ 
engine (no doubt 612) had moved ahead out of the 
way (p. 48, 1. 25, to p. 49, 1. 30; p. 54, 1. 30, to p.
55, 1. 10). When 974 stopped the engineer 
(Sheddlar) got down to examine it; while he was 
doing this engine 612 moved away and the en­
gineer told his fireman (McCarthy) to move the 
engine on to the pit (p. 50, 11. 10-40 ; p. 55, 11. 20- 
40). The fireman did so; it happened that the 
pilot or cowcatcher when the engine stopped was 
over some hot cinders and ashes; and the engineer 2 0  
thereupon directed the fireman to back up three or 
four feet, and he did so (p. 50, 11. 30-40; p. 53, 1.
15 ; p. 55, 11. 30-40). The accident happened while 
the engine was thus backing (p. 56, 1. 15).

We submit that on these undisputed facts there 
was nothing to show that at the time of the acci­
dent plaintiff’s intestate was employed or that the 
defendant was engaged in interstate commerce. 
Probably the ash pit and the machinery connected 
therewith might fairly be called an “instrumental- 80 

of commerce (either interstate or intrastate), 
but, admitting that to be so, it proves nothing as 
to the nature of the employment of the decedent 
when the accident happened. So far as engine 612 
is concerned, while it is true that that engine had 
umped its ashes into the pit shortly before the ac­

cident, apparently the decedent had finished what­
ever was necessary to do with its ashes, as he had 
received word to leave the pit. Moreover, there is 
no proof that engine 612 was engaged in interstate 40
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commerce; the proof indicates the contrary, as it 
was a switch engine used only in the terminal at 
Jersey City. While such an engine might be said 
to he working in interstate commerce when it is 
actually moving cars in a terminal, one or more of 
which may contain interstate commodities, the ad­
mitted fact in this case is that it was not moving 
any cars at the time of the accident; and there is 
no proof as to what cars it had been moving short­
ly before or what cars it moved (if any) shortly 
after the accident, or whether these cars or any of 
them contained interstate commodities. Hence so 
far as this engine is concerned the plaintiff has not 
brought himself within the statute upon which his 
action is based.

So far as engine 974 is concerned, it is quite 
true that the last trip made by that engine prior 
to the accident was an interstate trip. But that 
trip had been finished. The engine had drawn its 
train into the passenger shed, the passengers had 
been discharged, and the cars had been moved to 
the passenger yard by a switch engine. There was 
nothing more for engine 974 to do with respect 
to the train it had brought from Suffern. See 
Heimbach v. Lehigh Valley R. R-> 197 Fed., 579. 
Moreover, if it should be said that the dumping o 
the ashes of 974 was preparatory for another trip, 
there is still no proof to show that the engine was 
then being prepared for an interstate trip. e 
passenger trains of the defendant go into as well as 
through New Jersey; there is no proof that all o 
the passenger trains of the defendant are of an 
interstate character (p. 19,11. 20-30). Hence there 
can be no presumption that this engine tv as ein 
prepared for an interstate trip simply because i 
was moving to the ash pit.

Finally, there is nothing in the record to show 
that the plaintiff’s intestate had anything w 
to do with engine 974, even if it was still ? 

40  in, or was being prepared for, interstate commerc .

80

30
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That engine had not yet begun to dump its ashes 
when the accident happened and the plaintiff's in­
testate was not even in the ash pit at the time of 
the accident, but had come out of it or was on his 
way out of it, in response to a signal for some pur­
pose not proven. The decedent had nothing to do 
with the actual dumping of the ashes. His work 
did not begin until after the ashes had been 
dumped. His duty was to clean the pit, to watch 
the buckets in the pit and to see that the mach­
inery therein was kept in working order (pp. 38, 10 
39); after the pit was cleaned he was supposed 
to come up and clean on the surface around the 
pit (p. 42, 11. 20-30). The work of cleaning out 
the fires in the engine was done by another man 
(p. 22, 1. 35, p. 23, 11. 1-3, p. 27, 11. 10-15). Ap­
parently the decedent had finished cleaning the 
pit when the engineer in charge of the gas engine 
told him to come up. This engineer (Savaae) 
testified; ; *o

“Q- Did see him (referring to dece­
dent) at work this night of the 11th of
January? A. I saw him, he was my part­
ner.
“Q. You were both working together in the 
pit and around the pit? A. Yes, sir.
‘Q. What was he doing when you last saw 
him? A. When he stopped cleaning the 
Pit I gave him a signal to come up on the 
surface and I went to stop my machine”
(P. 28, 11. 10-20).” so

It is clear that the decedent had nothhing to do 
a any time with the dumping of the ashes of 

gine 974; and, up to the time of the accident 
- ad done no work of any kind in connection 

with engine 974 or any of its ashes.
RTqi Case 0f Tonsellito v' New York Central R.

AtL ?°4’ may ^  cited the Plaintiff, but 
loo Ca.SG iS different from the present. The 

omotive upon which the employe was working 40
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was about to be attached to a train running from 
a point in New Jersey to a point in New York. 
The plaintiff was injured while assisting in pre­
paring the locomotive for this interstate trip. 
Such a condition is not like that in the present 
case, where the engine by which the decedent was 
run over had finished an interstate trip and 
there was no evidence as to the trip for which 
it was being prepared, nor as to what trip it 
did in fact make after it had been prepared—nor 
was there any evidence as to the interstate use 
of the engine that had been in the ashpit immedi­
ately prior to the engine by which the accident 
was caused. At the time of the accident the dece­
dent was not performing any service in connec­
tion with either of these two engines. One of 
them had finished dumping its ashes and had 
moved off the pit and the other had not yet 
dumped its ashes. Neither was the decedent actu­
ally cleaning the pit when the accident happened.

20 According to the testimony of the operator of the 
gas engine (and there is no evidence to the con­
trary) the decedent had finished cleaning the pit 
and was about to come to the surface in response 
to a signal given to him shortly prior by this 
witness—but for what purpose does not appear. 
If the accident had happened while tne plaintiff 
was engaged in cleaning a pit into whch the ashes 
of engines used both for interstate and intra-

3 0  state commerce were dumped, then the reasoning 
of the New Jersey Supreme Court (based upon the 
the decision of the U. S. Supreme Court in the 
Pedersen case, 229 U. S. 146) might be sound— 
although perhaps even that is doubtful in view 
of the fact that there was no evidence that either 
of tlhe tiwo engines were in fact used in inter 
state commerce at the time of the accident or v e 
being prepared for such use.

Applying the test specified by the U. S. Suprem
40
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Court in the Behrens case, supra, to wit; “The 
nature of the work being done at the time of the 
injury,” we submit that the plaintiff failed to 
prove the necessary facts to bring the case within 
the statute upon which the action was based. The 
trial judge submitted to the jury the question of 
whether the defendant company was engaged in 
interstate commerce and whether the plaintiff’s 
intestate was an employe so engaged (p. 61 1.
35 to p. 62, 1. 10; p. 63, 1. 32). It was error to 10 
leave that question to the jury; and, inasmuch 
as the evidence on this point was undisputed, the 
trial judge should have ruled as a matter of law 
that the Federal statute did not apply, and the 
defendant’s motion for a direction of verdict in 
its favor should therefore have prevailed.

IX.
There was m a te r ia l error in  th e charge  

w ith respect to th e a p p lica tio n  o f th e 2°  
F ederal s ta tu te  to th e fa cts  o f the  
case.

In discussing the Federal statute the trial judge 
said:

“One engaged in the work of maintaining 
tracks bridges, engines or cars in proper con­
dition, after they had become and during their 
use as instrumentalities of interstate com- 
merce is engaged in interstate commerce, 30 

' and this even if those instrumentalities are 
used both in inter and intrastate commerce.”

This part of the charge wras no doubt quoted 
from one of the headnotes in Pederson v. D. L. &
W. R. R. Co., 229 U. S. 146; 57 L. ed. 1125. Con­
sidered in the abstract, the quotation must of 
course be conceded to be correct. But we submit 
ff has no bearing upon facts of the present case.
It was not shown that the plaintiff’s intestate 

^as engaged in the work of maintaining engines 40
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at the time of the accident, nor was it shown that 
the engines, or any of them that dumped their ashes 
in the pit where he was employed, were used in 
interstate commerce at the time off the accident. 
The evidence on this point has been summarized 
under Point I and need not be repeated. The jury, 
however, would naturally infer from the charge 
that there was some proof to show that plaintiff’s 
intestate was engaged in maintaining engines dur­
ing their use as instrumentalities in interstate 

1 0  commerce, and the charge in this respect was 
therefore misleading and erroneous.

I I I .

E v e n  i f  th e F e d e r a l s ta tu te  applies, 
th e re  w as no evid en ce of negligence  
on th e  p a rt o f th e d efen d an t, or any  
o f its  officers, agen ts or em ployes.

w  Under the Federal statute a plaintiff is entitled 
to recover damages if (and only if) he proves that 
the injury or death resulted in whole or in part 
from the negligence of any of the officers, agents 
or employes of the carrier,, or by reason of any 
defect of insufficiency due to its negligence, in its 
cars, engines, appliances, machinery, track, road­
bed, works, bolts, wharves or other equipment. It 
will be observed that with respect to the negli­
gence of the employer the statute is merely declara- 

30 tory of the common law; but there is a further 
liability imposed upon the employer in the event ot 
negligence on the part of any of its officers, agents 
or employes, thus abolishing the common law de 
fense of negligence of a fellow servant. In the 
present case there was no proof of any defect or 
insufficiency due to negligence in the defendant s 
cars, engines, etc. The plaintiff’s case uas pn 
upon the point that there was negligence on e 
part of the defendant’s servants in failing to use 

40 reasonable care in the giving of a warning of t
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movement of the engine by which the plaintiff’s in­
testate was struck. The trial judge properly 
charged that there was no law of this state which 
required “an audible warning or otherwise by 
ringing a bell or blowing a whistle or other means 
of warning where the engine or locomotive is in the 
railroad company’s yard” (p. 63, 11. 10-15). The 
question on this phase of the case therefore is 
whether there was any evidence for the jury as to 
the exercise of reasonable care by the defendants 1Q 
servants. The plaintiff’s case was put entirely 
upon the claim that when the engine moved back­
ward it failed to give a signal by bell or whistle. 
Plaintiff’s witness Gott, said that when the engine 
was nearing the pit the bell rang but that it didn’t 
ring when it backed from the pit (p. 23, 1. 40).
The operator on the gas engine, one Savage, said he 
did not hear any bell or whistles (p. 30, 11. 10-20) 
but his testimony is of small importance in view of 
his statement that his gas engine was running and 20 
that it made “quite a noise” and that the buckets 
that pulled the ashes also made some noise (p. 31,
11. 20-30). The engineer said that the bell was 
rung (p. 54, 11. 1-10) and the fireman corroborated 
him (p. 56, 11. 1-20). It is possible that under this 
evidence there might be a question of facts as to 
whether or not the bell was ringing at the time the 
engine was moved backward, but granting that the 
jury might be justified in finding that the bell was 
uot ringing at that time, such fact does not prove 
negligence.

In this connection defendant’s third request 
should have been charged. This reads as follows: 
^Plaintiffs’ intestate had no right to rely upon any 
^signals being given by bell or whistle when the 
^engine by which he was struck was about to be 
moved” (p. 69, 1. 30). If, as the Trial Judge 
urged, there was no statute or decision which 

required the ringing of a bell or the blowing of a 40 
istle, and if there was no proof of any custom
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of giving any such warning before moving the 
engine, it follows that plaintiff had no right to 
rely upon any such signals. This request was 
therefore proper.

The jury had no right to find under the charge 
that there was any legal duty on the part of the 
defendant to ring a bell when moving a locomotive 
in a railroad yard and that the alleged fact -that the 
bell was not rung (if relevant at all in the absence of 
evidence that it was the custom so to do under such 
circumstances) is important only with respect to 
the question of whether the employes exercised 
reasonable care. In this respect the case is dis­
tinguishable from Firth v. Pennsylvania B. Co., 83 
Atl. 896, 83 N. J. Law 467, (cited by counsel for 
plaintiff), in which a judgment for plaintiff was 
affirmed because (and only because) there vas 
a custom of giving warning, and it was disputed 
whether such warning was given as an mci en 
of the work of the master, or as the duty of the 
master to warn the servant.

The case of Koneski v. D. L. & W. B. B. Co., 77 
N. J. Law, 645, also is cited by counsel for plain­
tiff. This case is not in point because there e 
non-liability of the master was based upon t e  
ground that the failure of the engineer to 
his whistle or ring his bell when about to move 
his engine from an ash pit, was negligence on 
the part of a fellow servant; and such neg igence 
would of course not be a defense under the Fed­
eral statute. Moreover this case indicates 
the mere failure of the engineer to give such s g 
nal is not negligence unless it appears that i 
the custom to give such a signal to warn 
working in the ash pit of the approach o 
gine to the pit, or of its movements on th P • 
Under the logic of both of these decisions ne 
gence by reason of the failure to give sue 
nal must be predicated upon a custom so
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and in the absence of proof of the existence of 
such custom it cannot be negligence to fail to 
give such signals.

We may, therefore, leave out of consideration 
the question of possible negligence by reason 
merely of the fact of an alleged failure to ring 
the bell when the engine was moved backward.
The question still remains whether the defendant’s 
servants used reasonable care in thus moving the 
engine. There is nothing to suggest that the en- 1 0  
gineer and the fireman who were in charge of 
this engine had any actual knowledge that the 
decedent was on the track or in the act of climb­
ing out of the manhole on to the tract at the time 
the engine was moved. There is no proof that the 
decedent gave any notice of his intention to 
climb out of the pit. The engineer said that 
when he approached the ash pit the engine was 
headed west (p. 51, 1. 15). He stopped before 
reaching the pit because there was another en- 
gine ahead of him (p. 49, 1. 25; p. 51, 1. 15). He 
got down to examine the engine and in the mean­
time the engine that was ahead, moved on and 
he called to his fireman to keep going up to the 
pit and he followed behind the engine “walking 
as fast as she moved—moving very slowly” (p. 
v®, 18-20). He was then on the right-hand
side of the engine looking in an easterly direc­
tion alongside of the track on which the engine ao 
stood. He looked back and saw nobody around 
the manhole leading up from the ash pit. This 
manhole was on the same side of the engine that 
e was on (p. 51, 11. 10-40). There was a big 

electric light a few feet from the manhole. He 
called to the fireman to back and at that time 

ere was nobody in sight. The fireman was then
the engineer’s side of the engine and was look- 

1Qg back (p. 52, 11. 1-20).
The fireman said that after the engineer got 40
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off from the engine the engine that was on the 
pit ahead of him moved out and the engineer on 
the ground said “move up” and he started the bell 
ringing and moved up “very slowly.” The engi­
neer then told him to back up a little bit, and he 
did so (p. 55, 11. 20-30). When the engineer told 
him to back up he turned around and looked 
toward the rear of the engine to see if there w as 
anything back of him; he saw nobody anywhere 
around the manhole. Before starting to back up 
there were two men around the engine getting 
ready to clean out the fire and the engineer called, 
“Look out, we are going to back,” and they got 
out of the way (p. 57, 11. 20-3(0).

The first that either the engineer or the fire­
man knew that there was an accident was when 
they heard someone holler (p. 52, 1. 35; p. 56, 1. 
15).

None of this evidence was disputed. What is 
there to show a failure on the part of the de­
fendant’s servants to exercise reasonable care. 
There is no proof of any custom to give warn­
ing by bell or whistle or otherwise when an engine 
is moved as this one was; the only men who had 
anything to do with operating the engine say 
they both looked in the direction in which the en­
gine was about to move before it was started, and 
they saw no one; one of them shouted a warnin& 
before the engine moved. There is no claim that 
there was not sufficient light; on the contrary the 
proof is that there was an electric light near the 
ash pit; and also a light in the gas engine house 
(p. 31, 11. 10-20). I t is quite obvious that t e 
decedent must have been coming out of the top o 
the manhole at practically the same momen 
the engine started to back. There is not in^ 
suggest that either the engineer or fireman 
any reason to suppose that the decedent w0̂  
climbing out of the ash pit at that particular
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moment; and even if they should have guarded 
against such a possibility, the evidence is undis­
puted that they looked to see if there was anyone 
on the track, and the engineer called a warning 
before the engine was moved.

In the opinion of the Supreme Court affirming 
the judgment for the plaintiff there are three 
theories upon which it is suggested that the jury 
were justified in concluding that there was negli­
gence on the part of the defendant’s servants. The 
first referred to the alleged failure to give warning 
of the intended movement of the engine by the 
ringing of the engine bell. The court said:

“If the bell was not rung, as the jury might 
have found, then it cannot be said as a mat­
ter of law that in backing the engine over 
the manhole without first using reasonable 
care to ascertain whether anyone was in it 
and likely to be endangered thereby, and 
without giving warning of such movement, 2o 
the engineer and fireman were, each of them, 
free from negligence” (page 76, 11. 10-22).

We submit that this overlooks the fact that 
there was no proof of any custom to give warning 
by the ringing of the bell when the engine was 
about to be started under circumstances like those 
in the present case. The trial judge charged that 
there was no law that required such a warning 
in a railroad yard (page 63, 11. 10-15). The ver­
dict, therefore, cannot be sustained on the theory 30 
that it was negligence to move the engine without 
giving warning by ringing the bell, as the case was 
not submitted to the jury on that theory. A ver­
dict can be sustained only on the theory upon 
which it is submitted to the jury under the charge 
of the trial judge.

Coolc Admr. v. American Gunpowder Go.,
70 N. J. L. 65;

Bowlby v. Philipsbury, 83 N. J. L.-377. 4,0

The second theory also appears in the above
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quotation from the Supreme Court opinion. It 
suggests that there may have been negligence 
on the part of the defendant’® servants in back­
ing the engine “without first using reasonable 
care to ascertain” whether anyone was in the 
manhole. In discussing what was done by the 
engineer, the court says:

“The engineer testified that before direct­
ing the engine to be moved he looked to- 
wards the rear to see if everything was clear, 
and saw no one in the way, but that he made 
no special observation of the manhole” (page 
76, 11. 1-10).

We submit that the conclusion that the en­
gineer may have been negligent in the respect indi­
cated by this quotation cannot be sustained under 
the undisputed evidence. We again invite at­
tention to the testimony of the engineer, by ref­
erence to which will be seen that before the en- 

20 gineer directed the fireman (who was in charge 
of the engine for the time being) to move the en­
gine, he, the engineer, looked towards the rear 
and saw nobody anywhere around the manhole. 
The manhole was on the said side of the engine 
where the engineer was standing. He swears 
positively that when he called to the fireman there 
was nobody in sight around the manhole (page 
51, 1. 30 to page 52 1. 15). Possibly the conclusion 
of the Supreme Court that the engineer made no 

80 special observation” may have been based upon 
the testimony of the engineer where he said:

“Q. Could you see the manhole? A. No, 
well you could see it if you made it youi 
business to look right at it it is jus ac 
of the tanks” (page 52 1. 10).

We submit that it makes little or no difference 
whether the engineer could or did actually see 
manhole itself; the opening thereof was “ 

40 level with the ground and it is quite possi e t
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one could not see the hole unless very close to it or 
while looking directly at it, but the important 
question is not whether the engineer saw the 
manhole, but rather whether he should have seen 
it in the exercise of reasonable care. The en­
gineer says that at the time the engine moved 
there was nobody in sight. What more could 
he be expected to do in the exercise of reasonable 
care than exactly what he did do in the present 
case? Was he under obligation to stand directly 1Q 
over the manhole and look into it to make sure 
that nobody was crawling out before the engine 
was moved? There is no evidence that the en­
gineer or the fireman knew or had any reason to 
expect that a man would be coming out of the 
hole just at the moment when the engine was 
about to be moved. A few seconds before the ac­
cident the engine had passed over the manhole 
and no one was then in sight; it moved a little too 
far; that was the occasion of its backing (page 20 
55, 11. 20-40); and at that time there was still no 
one in sight.

The third theory of the Supreme Court is ex­
pressed in the following quotation from the »opin­
ion :

“Moreover, there was evidence to show that 
the decedent came out of the manhole of the 
ashpit in response to a signal given to him 
by a fellow employee who »operated the gas 
engine which furnished the motive power to 30 
hoist the loaded buckets out of the ashpit; 
and it was for the jury to decide whether 
it was negligence to give such a signal with­
out first ascertaining whether or not the en­
gine was about to be moved.”

There are several answers to this view. In the 
first place, the suggestion that there may have 
been negligence on the part of the operator of 
the gas engine in giving a signal to the plaintiff’s 
intestate to come out of the pit appears for the 40
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first time in the opinion of the Supreme Court 
No such claim was made in the complaint; the 
charge therein is that the defendant did not main­
tain and operate a proper system »of signals and 
warnings and did not warn the plaintiff’s intes­
tate of the probable dangers of his employment 
and did not give him reasonable warning before 
the probable dangers became actual dangers. The 
“signals and warnings” referred to in the com­
plaint obviously refer to the movements of the 

0 locomotive; the case was tried upon that theory 
and the testimony of both sides was directed to 
that point. It is true that the charge of the trial 
judge was somewhat general in form; he did not 
point out the specific acts of negligence upon 
which the jury might find their verdict, but simply 
said that the verdict might be based upon the 
failure to use “reasonable care” (page 63 1. 20). 
But there is no suggestion in the charge that there 

M was any failure <on the part of the operator of the 
gas engine to use reasonable care in giving the 
signal to the plaintiff’s intestate.

The further answer to this new theory is that 
the operator of the gas engine had no informa­
tion when he gave the signal to the intestate to 
come out of the pit that the engine was about to 
be moved just at the moment when the intestate 
was about to come out of the pit. It does not 
even appear that when this signal was given the 

3 0  gas operator knew that the locomotive was on the 
ashpit track. After giving the signal to the intes­
tate he walked to the shanty where the gas engine 
was located, a distance of about sixty feet (page 
28, 11. 20-30), and was in the shanty for about ten 
minutes before he knew of the accident (page 29, 
1. 20; page 31, 1. 25). The witness did not even 
know whether the decedent started to come out 
of the pit immediately on receiving the signal. 
He says “I did not see him because I went to the 

40 shanty and left him there” (page 31, 11. 1-10).
Even if the operator of the gas engine had seen
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the locomotive on the ashpit there was nothing 
in that fact which would suggest to him that the 
locomotive was about to be backed up three or 
four feet due to the fact that it had gone a little 
too far. If he had seen the locomotive at all he 
would naturally have supposed that it would stay 
where it was, and there was therefore nothing 
to show any negligence on his part in signalling 
the decedent to come out of the manhole at that 
particular time. When the engine was backed 1Q 
this man was in the shanty some distance from 
the manhole; there is nothing to suggest that he 
knew that it would be necessary to back the en­
gine, and even if there was it was no part of his 
duty to inform the decedent of the fact that the 
engine was about to be backed. He had warned 
the decedent about the danger of the work and 
had a right to assume that the warning would be 
heeded (page 46, 11. 10-35).

The further answer to all of the several theories *0 
upon which the judgment was sustained by the 
Supreme Court is that the fellow employes of the 
decedent had the right to suppose that other 
employes who worked in the yard would them­
selves exercise reasonable care against the dangers 
due to the constant movement of cars and en­
gines. See Aerkfets v. Humphreys, Receiver, 145 
U. S. 418, 36 L. Ed. 758. This case is cited with 
approval in the decision of the Supreme Court in 
Willever v. Delaware etc. R. Co., 94 Atl. 595> 
wherein it was held in an action under the Federal 
statute that there was no proof of negligence 
sufficient to go to the jury when it appeared that 
the accident happened in a railroad yard where 
cars and engines were constantly moving back 
and forth and the train by which the employe 
was struck was moving very slowly; that it was 
part of the duty of the employe to protect himself 
and also the men under him from danger arising 4Q 
out of such movements, and that he was so in­
structed.
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IV .

T h e risk  of in ju r y  from  th e m ovem ent 
o f th e en gin e w as assum ed by the  
p la in tiff ’s in te rsta te .

Under the Federal statute the defense of as­
sumption <of risk remains as at common law. 
This has been so held by the U. S. Supreme Court 
in Seaboard Air Line Company v. Horton, 233 

10 0 . is. 4 9 2 , and Southern Railroad Co. v. Crockett, 
234 U. S. 725.

The following are a few of many cases that 
might be cited arising under the Federal Act 
wherein the question of assumption of risk was 
considered.

Glenn v. Cincinnati etc. R. Co., 163 S. W. 
461;

Helm v. Cincinnati etc. R. Co., 160 S. 
20 W. 945;

Truesdell v. Chesapeake etc. R. Co., 169 
S. W. 471;

Fort Worth etc. R. Co., v. Copeland, 164 
S. W. 857 (Tex.) ;

Central Vermont R. Co. v. Bethune, 206 
Fed. 868;

Farley v. N. Y. etc. R. Co., 91 Atl. 650 ;
Kansas City R. Co. v. Livesay, 177 S. W. 

875*
Kirbo v. Southern R. Co., 84 S. E. 491,
Schweig v. Chicago etc. R. Co., 216 Fed. 

750.
The Copeland case, supra, is much like the one 

now under consideration. In that case it was 
held that a switchman assumed the risk of in­
juries resulting fr<om the customary method o 
moving cars although no warning of the movemen 
was given; it appearing without dispute t a 

40 it  was not the custom to give such warning.
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The evidence is undisputed that the decedent 
was familiar with the conditions at the ash pit. 
He was hired to work at that point in January, 
1911, and worked there until July of that year. 
During all of that time he worked at night on 
the same pit as a fire cleaner (page 47 11. 20-40). 
He did not at that time do work in the pit, but 
of course he had ample «opportunity to become 
familiar with the movements of the engines in 
and around the pit. He had again been hired on 
January 6, next before the accident and worked 
at night up to the time he was killed. He was 
warned by the foreman to look out when he came 
up (page 48, 11. 1-20). The operator of the gas 
engine at the time the decedent went to work 
warned him t*o “watch yourself’ (pi 46, 11. 10- 
30).

An examination of the blue print shows that 
the ash pit where this accident happened was so 
constructed that it extended under two railroad 
tracks. The manhole near which the body of 
the decedent was found was located on the north 
side of the southerly of these two tracks. The 
ladder leading up the manhole was on the west­
erly side of the manhole. Hence a person climb­
ing up the ladder would naturally face in a 
westerly direction. This was the same direction 
from which the engine was coming when it 
backed at the time of the accident. There were 
two electric lights on the southerly side of the 
ash pit the manhole being about equi-distant 
from each of them. There were also lights in 
the gas house. This engine, as it moved toward 
the manhole, was only a few feet distant from

ese lights, and must have been in plain sight 
of decedent.

Plaintiff’s intestate had every opportunity to 
now that engines were frequently moving hack 

911 forth on the tracks over the pit; he had been
pressly warned to look out when coming up
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out of the manhole. His experience, even with­
out the warning, was such that he must have 
known and appreciated the danger of being struck 
by a moving engine while in the act of climbing 
out of the manhole.

The general rule as to assumption of risk has 
been stated in many cases in this State. A suc­
cinct statement of the principle is found in Du­
rand v. New York, etc., R. Co., 65 N. J. Law, 

1Q 656, where Judge Vredenburgh, speaking for the 
Court of Errors and Appeals, said (italics by the 
court) :

“It must be conceded to be the law in this 
state that either knowledge by an employe 
of dangers attending the prosecution of his 
work, or his failure to exercise ordinary or 
reasonable care to obtain knowledge, will 
prevent recovery in his behalf of damages 
resulting to him therefrom. * * * An
employe assumes all the risks of his employ- 

20 ment against which he may protect himself 
by ordinary observation and care.}>

Applying this rule to the facts of the present 
case, we submit that plaintiff’s intestate assumed 
the risk of being struck by an engine moving in, 
plain sight over the manhole from which he was 
emerging at the time of the accident.

V.
30 T here was m a te r ia l e r ro r  in  the charge 

w ith  respect to the  law  of assumption 
of risk .
Under the last preceding point we have urged 

that the trial judge should have ruled as a m a­
ter of law that the plaintiff’s intestate assum 
the risk of an injury which was either m ac 
known or with the exercise of ordinary care 
his part should have been known. If> j10̂ eve ’ 

40 that question was one of fact for the jury, w
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nevertheless submit that there was error in the 
charge where the trial judge laid down the prin­
ciple of law applicable to such defence. On this 
subject there was a general charge to the effect 
that an employe may have assumed a risk from 
one of two contributing causes, etc. (p. 61, 1. 10). 
Later the trial judge, referring to a request sub­
mitted on behalf of the defendant, charged as 
follows:

“The second request is: ‘If the jury find 10 
that the plaintiff’s intestate either in fact 
knew or by the exercise of reasonable care 
on his part should have known that the en­
gine by which he was struck was approach­
ing, then he assumed the risk and there must 
be a verdict for the defendant. I decline to 
charge in that language, but in place of it 
I charge as follows: that if you find from 
the evidence that the deceased party knew 
or reasonably should have known the risks 
surrounding his employment and work and 20 
that it was in disregard of that knowledge 
on his part which he had or should have had 
that the accident happened, you may find 
that he assumed the risk that brought about 
his death, and in that event you may find 
for the defendant” (p. 67, 11. 1-18).

The error in this charge, we submit, is that it 
failed to tell the jury that it was their duty to 
give a verdict for the defendant in the event that 
the facts were found as stated in the charge.
The trial judge said that in a certain event “you 3 0  

may hod for the defendant;” the request was 
that in a certain event there must be a verdict 
for the defendant. We submit that the request 
was clearly correct and that the trial judge was 
in error in leaving it to the option of the jury 
as to whether or not there should be a verdict 
for the defendant in the event that certain facts 
were found, as stated; if the facts were found as 
stated then it follows under well-settled prin- 4 0  
ciples of law relating to assumption of risk that
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there must be a verdict for defendant. This 
error was material, as it gave to the jury the 
option of finding a verdict against the defendant 
notwithstanding that they might have found the 
facts stated in the charge, to wit, that the de­
cedent knew or reasonably should have known 
the risks surrounding his employment and work 
and that it was in disregard of that knowledge 
on his part which he had or should have had, 
that the accident happened.

V I .

T h ere  w as erro r in  th e ch arge w ith  re­
spect to  th e  qu estion  o f con trib u tory  
n eg lig en ce.

so

00

40

Section 3 of the Federal statute provides that 
“in all actions hereafter brought against any such 
common carrier by railroad under or by virtue 
of the provisions of this act to recover damages 
for personal injuries to an employe, or where 
such injuries have resulted in his death, the fact 
that the employe may have been guilty of con­
tributory negligence shall not bar a recovery, 
but the damages shall be diminished by the jury 
in proportion to the amount of negligence attribu­
table to such employe.”

The trial judge in charging the jury quoted the 
statute and then said:

“If you find that plaintiff’s intestate was 
guilty of contributory negligence, then, if you 
have to find the amount of damages to which 
decedent’s father is entitled, you are to 
abate or deduct from that sum the amount 
you shall find represented decedent’s pro­
portionate contributory negligence, and J°ur 
verdict will be for the difference” (p- 66, •
15-25).

Exception was taken to this part of the charge 
(p. 69, 11. 1-10).
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Defendant submitted to the trial court the fol­
lowing request to charge on this point:

“7. If the jury find that the accident was 
due to contributory negligence on the part of 
the plaintiff’s intestate, the damages, if any, 
that may be found against the defendant, 
must be diminished in proportion to the 
amount of the negligence of plaintiff’s intes­
tate as compared with the combined negli­
gence of plaintiff’s intestate and that of the 
defendant” (p. 70, 11. 15-20). io

This request was refused except as already 
charged (p. 67, 1. 30) and objection was made to 
such ruling (p. 6 8 , 1. 2 0 ).

The request was based upon the decision of 
the U. S. Supreme Court in Norfolk and Western
R. Co. v. Earnest, 229 U. S., 114; 572 L. Ed., 
1096, where the court said:

“The statutory direction that the diminu­
tion shall be fin proportion to the amount * 0  
of negligence attributable to such employe7 
means, and can only mean, that, where the 
causal negligence is partly attributable to 
him and partly to the carrier, he shall not 
recover full damages, but only a proportion- 
able amount bearing the same relation to the 
full amount as the negligence attributable to 
the carrier bears to the entire negligence at­
tributable to both; the purpose being to abro­
gate the common law rule completely exon­
erating the carrier from liability in such a 3 0  
case and to substitute a new rule confining 
the exoneration to a proportional part of the 
damages corresponding to the amount of neg­
ligence attributable to the employe.”

In Grand Trunk Co. v. Lindsey, 233 U. S. 42 
at p. 49, the Court said (italics ours):

“Coming to consider the proposition that 
although the case be governed by the Em­
ployers’ Liability Act error was nevertheless 
committed in sustaining the action of the 4 0  
trial court in refusing to give the requested
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instruction, we think that even if for the 
sake of the argument it be assumed that the 
proof brought the case within the principle of 
comparative negligence established by the 
Employers’ Liability Act, the correctness of 
the ruling of the Court below is clearly 
made manifest by the reasoning given by 
the court for its conclusion. But haying 
regard to the state of the proof as to the 
defect in the coupling mechanism, its failure 
to automatically work by impact after sev- 

. eral efforts to bring about that result, all of
10 which preceded the act of the switchman in

going between the cars, in the view most 
favorable to the railroad, the case was one 
of concurring negligence, that it, was one 
where the injury complained of was caused 
both by the failure of the railway company 
to comply with the Safety Appliance Act 
and by the contributing negligence of the 
switchman in going between the cars. Under 
this condition of things it is manifest that 
the charge of the court was greatly more

20 favorable to the defendant company than was 
authorized by the statute for the following 
reasons: Although by the third section of 
the Employers’ Liability Act a recovery is 
not prevented in a case of contributory neg­
ligence since the statute substitutes for it a 
system of comparative negligence whereby the 
damages are to be diminished in the propor­
tion which his negligence bears to the com­
bined negligence of himself and the carrier, 
in other words, the carrier is to be exonerated 
from a proportional part of the damages cor-

30 responding to the amount of negligence attrib­
utable to the employee (Norfolk & Western 
Railway Co. v. Earnest, 229 U. S. 114, 122), 
nevertheless under the terms of a proviso to 
the section contributory negligence on the 
part of the employee does not operate even to 
diminish the recovery where the injury has 
been occasioned in part by the failure of ie 
carrier to comply with the exactions of an ac 
of Congress enacted to promote the safety o 
employees.”

40 This provision of the statute was further con-



sidered in the recent case of Seaboard Air Line R. 
Go. v. Tilghmann, 237 U. S. 499, where the court 
said (italics ours) :

“The Federal question which brings the 
case here is, whether proper effect was given 
to that part of the statute which deals with 
the measure of recovery where the employee 
contributed to his injuries by his own negli­
gence.

i At common law there could be no recovery 
in such a case, the contributory negligence be­
ing a complete bar or defense. But this 
statute rejects the common law rule and 
adopts another, deemed more reasonable, by 
declaring (§3), ‘the fact that the employee 
may have been guilty of contributory negli­
gence shall not bar a recovery, but the dam­
ages shall be diminished by the jury in pro­
portion to the amount of negligence attribut­
able to such employee.* This is followed by 
a proviso to the effect that contributory neg­
ligence on the part of the employee shall not 
be considered for any purpose where the car­
rier’s fault consisted in the violation of a 
statute—a Federal statute—enacted for the 
safety of employees (See Seaboard Air Line 
Ry. Co. p. Horton, 233 U. S. 492, 503); but 
this is not such a case, and so the principal 
provision is the one to be applied. It means, 
and can only mean, as this court has held, 
that where the causal negligence is attribut­
able partly to the carrier and partly to the 
injured employee, he shall not recover full 
damages, but only a diminished sum bearing 
the same relation to the full damages that the 
negligence attributable to the carrier bears to 
the negligence attributable to both,' the pur­
pose being to exclude from the recovery a pro­
portional part of the damages corresponding 
to the employees’ contribution to the total 
negligence. Norfolk & Western Ry. Co. v. 
Lamest, 229 U. S. 114, 122; Grand Trunk 
Western Ry. Co. v. Lindsay, 233 U. S. 42, 49.

At the trial the court instructed the jury 
that, if they found the plaintiff was injured 
through the concurring negligence of the rail-

10

20

30

40
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way company and himself, they should de­
termine the full amount of damages sustained 
by him, ‘and then deduct from that whatever 
amount you think would be proper for his 
contributory negligence.’ This was reiterated 
in different ways and somewhat elaborated, 
but the fair meaning of all that was said was 
that a reasonable allowance or deduction 
should be made for the plaintiff’s negligence 
and that, it rested with the jury to determine 
what was reasonable. No reference was made 

10 to the rule of proportion specified in the 
statute or to the occasion for contrasting 
the negligence of the employee with the total 
causal negligence as a means of ascertaining 
what proportion of the full damages should 
be excluded from the recovery. On the con­
trary, thé matter of diminishing the damages 
was committed to the jury without naming 
any standard to which their action should 
conform other than their own conception of 
what was reasonable. In this there was a 
failure to give proper effect to the part of the 

20 statute before quoted. It prescribes a rule
for determining the amount of the deduction 
required to be made and the jury should have 
been advised of that rule and its controlling 
force.”

The following cases illustrate the same point:
Penn. R. Co. v. Bheeley, 221 Fed. 901;
Nashville etc. R. Co. v. Banks, 161 S. W. 

554;
Nashville etc. R. Co. v. Henry, 164 S. W.

3 0
310;

Cross v. Chicago etc. R. Co., 177 S. W., 
1127.

Under the foregoing decisions it will be seen 
that is was the duty of the trial court to advise 
the jury of the rule prescribed by the statute or 
determining the amount of the diminution. n 
the present case the trial court not only chare 
the jury inaccurately on this question but re use
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to charge an accurate request which was duly sub­
mitted.

We concede, as stated in the opinion of the 
Supreme Court, that the trial court need charge 
only the substance of a request which embodies 
correct legal principles (p. 78, 11. 30-40), but this 
assumes that the charge was itself correct and that 
therefore it was not error to refuse a request 
which embodied the same principle in a somewhat 
different form. The difficulty with this conclu- 1Q 
sion of the Supreme Court, we submit, is that the 
premise, namely, that the charge itself on this 
point was correct, is erroneous. Let us leave out 
of consideration the request to charge, and examine 
for the moment that part of the charge itself which 
dealt with the subject of contributory negligence. 
What the trial judge said was that if the jury 
found that the plaintiff’s intestate was guilty of 
contributory negligence, then if they should have 
to find the amount of damages to which the de- 20 
cedent’s father was entitled, they should abate or 
deduct from that sum the “amount” which “repre­
sented” the decedent’s “proportionate” contribu­
tory negligence, and that the verdict would be for 
the difference. This is the same error, we submit, 
as was pointed out in the Tilghman case, supra, 
in that it left to the jury to determine what deduc­
tion should be made for the negligence of the de­
cedent, without naming any standard to which 
their action should conform, and without referring 30 
to the contrast between the negligence of the em­
ploye as compared with the “total causal negli- 
cnee as a means of ascertaining what proportion 

of the full damages should be excluded from the 
recovery.

40
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V I I .

T h e am ou n t of dam ages should have  
been lim ite d  to th e expenses of last 
sickness and b u r ia l n o t exceeding  
tw o h u n d red  dollars as provided by 
P a r a g r a p h  tw e lv e  o f C h ap ter 95, 
Law s o f 1 9 1 1 .

Under Section II. of Chapter 95, Laws of 1911, 
10 it is provided in paragraph 9 that every contract 

of hiring made subsequent to the time provided 
for this act to take effect shall be presumed to 
have been made with reference to the provisions 
of Section II. of this act, and unless there be as 
a part of such contract an express statement 
in -writing, prior to any accident, either in the 
contract itself or by written notice from either 
party to the other,, that the provisions of Section 

2 0  II. of this act are not intended to apply, then it 
shall be presumed that the parties have accepted 
the provisions of Section II. of this act and have 
agreed to be bound thereby.

Paragraph 12 provides that in case of death 
compensation shall be computed on the following 
basis:

. (1) Actual dependents. Then follows allow­
ances made to children, widow, etc.

(2) “No dependents. Expenses of last sick- 
30 ness and burial not exceeding $200.” *

“Compensation under this schedule will not ap­
ply to alien dependents, not residents of the 
United States.”

This accident happened at Jersey City, New 
Jersey, on January 11, 1912. Under the statute it 
is, therefore, presumed that the parties have ac 
cepted the provisions of Section II. and have 
agreed to be bound thereby.

40 in the present case the only dependent was the



41

father of the decedent. He was a resident of 
Russian Poland (p. 34, 11. 20-30; p. 35, 11. 20-30).

In such case compensation would not be paid 
to the father as a dependent, but sub-division (2) 
would apply. It follows that if it were not for 
the provisions of the Federal statute of 1908 
there would be no doubt about the conclusion that 
the amount to be paid by the defendant would 
be the expenses of last sickness and burial not 
exceeding $200. The point that the New Jersey 
statute of 1911 applied to the case and limited 
the amount of the recovery was raised by para­
graph two of the answer (p. 13, 11. 10-30); again 
as part of the motion to direct a verdict for the 
defendant (p. 60, 1. 18), and again by a request 
to charge (p. 69, 11. 30-40)—which was refused (p. 
67,1. 18; p. 68,1. 15).

Of course, if we are right in the argument made 
under Point I. that the Federal statute does not 
apply at all, that is the end of the present case 
and whatever rights the next of kin or dependents 
of the decedent may have must be determined by 
the New Jersey compensation statute; but our 
present point is that even if the Federal statute 
does apply, nevertheless the amount of recovery 
must be limited in accordance with the agree­
ment of the parties, which they are presumed 
to have made by virtue of the provisions of the 
New Jersey statute.

There is nothing in the Federal statute which 
prevents such conclusion. Section 5 provides, 
any contract, rule, regulation, or device what­

soever, the purpose or intent of which shall be 
to enable any common carrier to exempt itself 
from any liability created by this Act, shall to 
that extent be void.” When a State statute comes 
in conflict with a Federal statute the former must 
give way—but this rule applies if, and only if, the 
tvo statutes are in conflict, and only in so far as 
they are in conflict. The New Jersey statute does

10

20

30

40
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not exempt an employer from liability, but on the 
contrary it imposes liability in cases coming with­
in i t ; so far as the amount of recovery is con­
cerned, it merely limits the liability. The case is, 
therefore, analogous to that of a contract limiting 
the liability of common carrers. It is well settled 
that such contracts are valid and will be enforced. 
See:

Hart v. Pennsylvania R. R., 112 U. S.,
10 331 ;

Elliott on Railroads, Sec. 1510, et seq.
The contract between the plaintiff’s intestate 

and the defendant whereby, under the provisions 
of the New Jersey statute of 1911, the damages 
were fixed at a certain amount according as there 
might or might not be “dependents,” is not in 
conflict with the Federal statute, but on the con­
trary merely liquidates or fixes the amount of 
damages to be paid. Such contract is not in 

20 violation of Section 5 of the Federal statute. 
The amount of the verdict in this case, there­
fore (even if the Federal statute applies), should 
have been limited, as requested by the defendant, 
to the expenses of last sickness and burial not 
exceeding the sum of $200.

The Supreme Court in dealing with this point 
said:

30

40

“It has been held by the United States 
Supreme Court that the Federal Employers 
Liability Act of 1908 supersedes all State laws 
upon the subject of the liability of earner 
by railroad engaged in interstate transpor _ 
tion, to their workmen injured while emp oj 
in such commerce. Second Employers 
bility Cases, 223 U. S., 1, 32 Sup Ct.,
56 L. Ed., 327, 38 L. R. A. (N. S.). 41, M  
board Air Line Ry. v. Horton, 233 U. ••
34 Sup. Ct., 635, 58 L. Ed.,- 1062. h .K  
1915C, 1, Ann. Oas. 1915B, 475. T|,e n - 
sary corollary oi this judicial dec arih° 
that, no State, by subsequent legislation,
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impair or curtail in any degree the rights 
conferred upon the employe, or his personal 
representative, or the liabilities imposed upon 
the carrier, by that statute.”

So far as the foregoing conclusion is based on 
the theory that the Federal statute has superseded 
all State laws, we submit that it is modified, if in­
deed it is not in effect overruled by the decision of 
this court in the case of Winfield v. Erie Railroad 
Company (opinion filed January 6, 1916, and not 
yet reported), wherein it was held that the Federal 10 
statute did not prevent the representatives of a 
deceased employe from recovering compensation 
under the State law when there was no proof that 
the accident causing his death was the result of 
negligence. A similar ruling was made by the 
New York Court of Appeals in the case of Win­
field v. New York Central R . R., 110 N. E., 614.
It is true that both of these cases were in the form 
of proceedings instituted by the representatives *0 
of the employes to recover compensation under a 
State compensation act; but if the principle upon 
which these cases were decided is correct, namely, 
that the Federal Act is exclusive of proceedings 
under the State law so far and only so far as the 
respective statutes are necessarily inconsistent 
with each other, then we submit it follows that 
Section 5 of the Federal statute does not operate 
to prevent an employer and an employe from mak­
ing the contract of hiring specified in paragraph 30 
9 of the New Jersey Act, by virtue of which a car­
rier is not exempted from liability but merely has 
its liability limited to a certain amount as fixed by 
the schedules in the statute; especially is this so, 
we submit, in view of the provisions of paragraph 
8 of the New Jersey statute that such agreement 
(that is, the agreement implied by Section II.) 
shall be a surrender by the parties thereto of their 

rights to any other method, form or amount of 
compensation or determination thereof than as 40
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provided in Section II.” In the present case there 
is no doubt that the agreement specified by Sec­
tion II. of the New Jersey statute was made. 
That being so, why should the courts not give 
effect to the express provisions of paragraph 8? 
We submit that the only ground on which that 
paragraph can be regarded as inapplicable is that 
the agreement limiting the compensation according 
to the schedules of the statute is necessarily in 
conflict with Section 5 of the Federal statute.

The opinion of the Supreme Court suggests as 
another reason for overruling the present point 
that no State can impair or curtail the rights con­
ferred upon the employe or the liabilities imposed 
upon the carrier by the Federal statute. Whether 
this can be done, we submit, depends in the first 
place upon whether the legislation of the State is 
necessarily inconsistent with the Federal statute, 
and in the second place, upon whether the parties 

2 0  themselves (both being of full age and sound 
mind) can make a contract whereby their respec­
tive rights and liabilities are altered.

We submit that both the employer and the em­
ploye have the right to enter into the contract im­
plied by the New Jersey statute (even in interstate 
service), and as a part of such contract have the 
power to agree to surrender their rights to any 
other method, form or amount of compensation 
other than as provided by the New Jersey statute, 

30 unless Section 5 of the Federal Act operates as a 
bar to such an agreement. But under the reason­
ing of this court in the Winfield case, supra, s u c j  

an agreement does not operate as a violation o 
Section 5 of the Federal statute.

We therefore submit that if the decision of this 
court in the Winfield case is correct, then the deci­
sion of the Supreme Court in the present case is
erroneous.

40
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VIII.

For one or a ll  o f th e fo rego in g reasons  
the ju d gm en t should be reversed and a  
new tr ia l ordered.

C o l l in s  & C o r b in ,

Attorneys of Erie Railroad Company, 
Defendant-Appellant.

G eo. S . H o ba rt ,

Of Counsel.
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Court of Errors and Appeals.

Erie Railroad Company,

Defendant-Appellant.

Brief on Behalf of Respondent.
The Supreme Court, 95 Atlantic, 764, affirmed 

the judgment of the Hudson Circuit Court and this 
appeal is from such judgment of affirmance.

The appeal presents to the Court the question as 
to whether the defendant was engaged in inter­
state commerce, at the time of the accident to the 
plaintiff’s intestate, and also the question as to 
whether the plaintiff’s intestate was engaged in such 
commerce at that time.

It appears by defendant’s answers to plaintiff’s 
mtenogatories that the defendant maintained at its 

avonia avenue yard in Jersey City, an ash-pit, 
constructed between and underneath certain of its 
railroad tracks, and that incoming locomotives 
were moved upon the tracks to a point immediately

Constantine Grybowski, A dmin­
istrator of J oseph Grybow­
ski, Deceased, On Appeal

Plaintiff-Respondent, from New Jer- 
vsm sey Supreme

Court.

STATEMENT OF FACTS.

I.
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over the ash-pit, and that the ashes which had ac­
cumulated in the engines during their trips were 
dumped into this ash-pit, and thereafter removed 
for the purpose of making the pit available for the 
dumping of ashes from] other engines coming into 
the yard (p. 17, record).

n .
It also appears by the defendant’s answers to 

plaintiff’s interrogatories, that engine No. 974 had 
just come into the Pavonia avenue yard from Suf- 
fern, in the State of New York, and after dumping 
its ashes, the engine was going to the coal pockets, 
and then to the round house to be prepared for an­
other trip (p. 18, record).

III.
It further appears by the evidence of Frank Gott, 

an employee of the defendant, that the bell of the 
engine was rung at the time when it was nearing 
the pit, but when it backed down, it did not ring 
(fol. 40, p. 28, case). And it appears from the 
evidence of Frank Savage, another employee of the 
defendant, that after the engine had reached a place 
immediately over the pit, that he gave a signal to 
plaintiff’s intestate to come out of the pit and that 
he heard no bell rung or whistle blown after that 
time (fol. 10, p. 30, case). It further appears from 
the evidence of George Sheddlar, engineer in charge 
of the engine which caused the injury to plaintiff’s 
intestate that he was on the ground alongside of the 
engine, and that a fireman (Jeremiah McCarthy) 
was in charge of the engine (fol. 10, p. 50, case), 
and that the fireman moved the engine down too 
far so as to bring it immediately over the ash-pit 
and that the engineer Sheddlar hollered up to the 
fireman to move the engine back a little, two or
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three feet (fol. 1, p. 5!, case), and that at the time 
Scheddlar directed the fireman to move the engine 
back he saw no one coming out of the manhole, and 
that he could not help but see anybody if there was 
anybody near it (fol. 30, p. 51, case). It further 
appears (fol. 10, p. 52, case), just at the time the 
engine moved back three or four feet, the plaintiff’s 
intestate was injured (fol. 30, p. 52, case), and at 
the time the engineer directed the fireman to move 
the engine back three or four feet the plaintiff’s in­
testate had not been hurt (fol. 20, p. 53, case); and 
when the engine was moved back this three or four 
feet, no signal was given (fol. 30, p. 52, case), and al­
though Sheddlar, the engineer, attempted thereafter 
to qualify his statement that no signal was given, 
he wholly failed to do so (fol. 10, p. 55, case). His 
testimony that no signal was given corroborates 
that Frank Gott (fol. 40, p. 23, case) heretofore re­
ferred to in which Gott says, that the bell was rung 
when the engine was nearing the pit, but when it 
backed from the pit, it did not ring, and while it is 
true that McCarthy, the fireman, testifies that when 
he backed up the engine, he did not ring the bell, 
this did no more than create a conflict in the testi­
mony upon the question of negligence of the defend­
ant and upon which issue the jury were justified in 
finding the railroad company was negligent, and 
furthermore, the testimony of McCarthy (fol. 20, p. 
57, case) supports the presumption that the bell 
was not ringing as he says it was for that reason, 
before backing up the engine, he shouted to some 
men on the track that he was going to back up, 
which would have been absolutely unnecessary for 
him to do, if the bell was ringing (fol. 20, p. 57).

IV.
It further appears that plaintiff’s intestate before 

coming out of the ash-pit was given a signal to
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come out by a co-employee upon the outside (p. 30 
& 31, record), an the authority of this co-employee 
to signal the plaintiff’s intestate to come out of the 
pit is not questioned by the defendant.

V.
The defendant’s engine was engaged in inter­

state commerce at the time of the accident, and 
that the plaintiff’s intestate was also engaged in 
such commerce.

In Darr v. Baltimore, etc., R. Co., 197 Fed., 665, 
an engine used in hauling interstate trains had 
reached the end of its lines and was on a fire track 
to await the train for starting on the return trip. 
Plaintiff was a repair man and was sent to replace 
a bolt which had been lost from the brake-shoe. 
Held, the statute applied. In this case the Court 
put its decision on the ground that the engine at 
the time of the accident was “habitually used in 
interstate commerce.”

Another recent decision of the U. S. Supreme 
Court is St. Louis, etc., R. Co. vs. Seale, 229 U. S., 
156; 57 L. Ed., 1129, in which the Federal Statute 
was held to apply to the case of an accident to a 
yard clerk who was killed while proceeding through 
the yard to meet an interstate incoming freight 
train for the purpose of taking down the numbers 
of the cars, inspecting the seals and checking them 
with the conductor’s list, although it appeared that 
the yard was the terminal for the particular traiu 
and none of the cars were going to any point be­
yond that point.

Also the case of Eng. v. Southern Pacific Co., 210 
Fed., 92, throws important light on the act con­
strued by the Federal Courts. Here an employee 
sought to recover a damage for injuries received by
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him while engaged in framing up a new office in a 
freight shed belonging to the defendant, and in 
sawing boards and nailing them in place on the 
walls The Court said (p. 93):

“The principle seems to be that one employed 
at the time of his injury in the use of or 
maintaining in proper condition any in­
strumentality or appliance used by the 
carrier in interstate commerce comes 
within the statute, although such in­
strumentality or appliance may also be 
used for intrastate business. Now, 
freight sheds, depots and warehouses or 
other facilities provided and used by a 
carrier for receiving, handling and dis­
charging interstate freight are, I take 
it, instrumentalities used in interstate 
commerce under the doctrine of the cases, 
and are so closely connected therewith 
as to be a part thereof for the purposes 
of the Federal Employers’ Liability 
Act.” v

In Zikos vs. Oregon Nav. Co., 179 Fed., 893 (Cir­
cuit Court, Washington,) the Court held:

“A section hand working on repairs of a track 
over which both interstate and intrastate traffic was 
earned was injured by a defective implement. The 
Court said: “Since the track in the nature of things 
inust be maintained for commerce between the 

ates the work bestowed upon it inures to the ben­
efit of such commerce. It is, therefore, subject to 
e eral control even though it may contribute to 

carriage wholly within the State.”
In Johnson vs. Great Northern Ry., 

°ircuit Ct. of Appeals, 8th Circuit).
178 Fed. , 643
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Plaintiff, when injured, was engaged in con­
necting up the air hose upon a train of empty cars 
standing on a switch and destined for a point with­
out the State. Plaintiff was not employed in the 
movement of trains but only as a yard man. The 
Court held that the defendant was engaged in inter­
state commerce in moving one of the cars which 
caused the injury, and that, therefore, the plaintiff 
was likewise engaged in such commerce.

In Colasurdo vs. Cent. R. R. of N. J., 180 
Fed., 832; affirmed 192 Fed., 901 (C. C. of Ap­
peals and Circuit).

Plaintiff was a trackwalker and engaged in re­
pairing a switch in the railroad yard. The switch 
connected tracks used both in local and interstate 
traffic. An intrastate train injured the plaintiff 
while so at work. Held, that the repair of the 
switch involved the proposition that both the rail­
road and its employee were engaged in interstate 
commerce.

In Lampbere vs. Oregon Ry., 190 Fed., 363 
(C. C. A., 9th Circuit), the Court held:

A locomotive fireman was ordered to report for 
duty on an interstate train. * While passing through 
the defendant’s yard, on the way to his destination, 
he was struck and killed by cars of the defendant 
other than those to which he was assigned. The 
Court reversed the judgment below, and held that 
that case fell within the statute. In support of its 
decision the Court cited the Zikos case and the 
Colasurdo case, supra, and criticised the decision in 
the case at bar as counter to those cases, and to the 
decision of this Court in the Second Employers 
Liability cases, 223 U. S., 1.

“ Where an employee of an Interstate Railroad 
Company when working in a repair shop engaged
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in repairing a car used by the defendant, indis­
criminately in both interstate and intrastate com­
merce as occasion required was employed by the 
defendant in interstate commerce within the mean­
ing of the Employees’ Liability Act, and the de­
fendant was at that time engaged in interstate 
commerce.

“It appeared from the evidence that the place 
where the repairing was done was on the main line 
of the defendant company, between Tacoma, Wash., 
and Portland, Or., and was connected with it by 
switches over which the cars needing repairs were 
run, and over which, after repairing, they were 
again put into the service of the company for use 
interstate and intrastate commerce as occasion re­
quired; and the parties are agreed that this par­
ticular car upon which the deceased was at work 
when injured had been for a long time indiscrimi­
nately used in interstate and intrastate commerce, 
and was to be again so used when repaired. That 
a car so used is one of the instruments of inter­
state commerce does not admit of doubt. Inter­
state Commerce Commission v. Illinois Central R.
R. Co., 215 U. S., 452, 474, 30 Sup. Ct., 155; L. 
Ed., 280. And in S. R. Co. v. U. S., 222, U. S. 
20, 26, 27, 32; Sup, Ct. 2, 56 L. Ed., 72, in holding 
that the Safety Appliance Act of March 2, 1893 
(27 Stat., 531, c. 196, U. S. Comp. St. 1901, p. 
3174, as amended Mar. 2, 1903 (32 Stat., 943, c. 
976, U. S. Comp. St. Supp. 1911, p. 1314), embraces 
all locomotives, cars, and similar vehicles used on 
any railway that is a highway of interstate com­
merce, and is not confined exclusively to vehicles 
engaged in such commerce. ”

N. P. Ry. Co. vs. Maerkl, U. S. Circuit 
Court of Appeals, 9th Circuit, Aug. 5th, 
1912, 198 Fed. Rep.
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“ Employees of a railroad company engaged in 
hauling freight from some intermediate point on its 
line to another point where it is taken up by regu­
lar trains for interstate shipment are ‘employed in 
interstate commerce.’ ”

U. S. vs. C. M. & P. S. Ry. Co., 197 Fed.
Rep., 4.

“ Another ground on which the decision of the 
Circuit Court of Appeals was rested remains to be 
noticed. That Court held by a majority that, as the 
dining car was empty and had not actually entered 
upon its trip, it was not used in moving interstate 
traffic, and hence was not within the act. The din­
ing car had been constantly used for several years 
to furnish meals to passengers between San Fran­
cisco and Ogden, and for no other purpose. On the 
day of the accident the eastbound train was so late 
that it was found that the car could not reach Og­
den in time to return on the next westbound train 
according to intention, and it was therefore dropped 
off at Promontory, to be picked up by that train as 
it come along that evening.”

“ The presumption is that it was stocked for the 
return; and as it was not a new car, or a car just 
from the repair shop, on its way to its field of labor, 
it was not an ‘empty,’ as that term is sometimes 
used. Besides, whether cars are empty or loaded, 
the danger to employees is practically the same, and 
we agree with the observation of District Judge 
Shiras, in Voelker v. Chicago, N. & St. P. R* Co., 
116 Fed., 867, that ‘it cannot be true that on the 
'eastern trip the provisions of the Act of Congress 
would be binding upon the company, because the 
cars were loaded, but would not be binding upon 
the return trip, because the cars are empty.’

196 U. S„ 1-21, p. 371.



9

“It frequently happens that the railway com­
panies load cars with live stock or farm produce in 
the Western States, and carry the same"to the east­
ern markets, and then return these cars without a 
load; but it cannot be true that on the eastern trip 
the provisions of the Act of Congress would be bind­
ing upon the company, because the cars were loaded, 
but would not be binding upon the return trip be­
cause the cars are empty.”

Voelker v. C. N. & St. Ry. Co., 116 Fed. 
Rep., 874.

“A foreign freight car, moved by one railroad 
company from one State to another, loaded, and 
there delivered to defendant company, and by de­
fendant to the consignee, and after being unloaded 
placed by defendant on a switch track, from which 
it was afterwards redelivered to the original com- 
pany, again loaded by it, and returned into the 
State whence it came, was, when on defendant’s 
switch track awaiting redelivery, a car in use in in­
state commerce.” * * * * * #

An employee of a railroad company, charged 
with the duty of seeing to the coupling of the cars 
and of the air brake pipes upon cars standing upon 
a switch track to be transferred to another com­
pany , some of which cars were being used in inter­
state commerce, was being employed in interstate 
commerce, and was within the provisions of the em- 
poyers liaMlity act. * * * The tracks upon

nc is work was done were not repair tracks, 
but were switching tracks, track 23 being a track 
pon w ich the cars were switched which were to

e ivered to the Soo Railroad Company. The first work that plaintiff did on the day Qf the acd

40 t J * !  0 oouple up the air in a string of about 
standing upon said track 23. * * * qqje
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cars came together by reason of other cars being 
kicked in on that track which he was endeavoring 
to work the pin out. In his petition he based his 
right to recover upon the grounds, first, that the 
car in question was used in interstate commerce, and 
was moved by defendant as an interstate commerce 
car ” * * * * * *

J. 0. Ry. Co. v. King, 169 Fed., 372; 94 0.
C. A., 652.

“The car had been unloaded and placed upon 
track 23 for the purpose of being redelivered to the 
Soo Railroad. It was delivered to that railroad, 
and afterwards loaded with shingles into Minnesota, 
and taken by the Soo road thus loaded in Wisconsin 
on its return home. That it was at the time a car 
in use in interstate commerce is clearly sustained by 
the decisions of the Supreme Court in Johnson v. 
Southern Pacific Co., 196 U. S., 1, 25; Sup. Ct. 
158, 49 L. Ed., 363, in which case it said:

“Whether cars are empty or loaded, the danger 
to employee is practically the same, and we agree 
with the observation of District Judge Shiras, in 
Voelker v. Ry. Co. (C. C.), 116 Fed., 867, that ‘it 
cannot be true that on the eastern trip the provis­
ions of the Act of Congress would be binding upon 
the company, because the cars were loaded, but 
would not be binding upon the return trip, because 
the cars are empty.’ ”

“ The case of the car in question, at the time of 
the injury, was a use in interstate commerce 
within the rule thus announced. It had been 
brought loaded from the State of Wisconsin to the 
State of Minnesota, and though empty at the 
time of the injury, was being moved by the de 
fendant on its return from whence it came. Tha 
the switching movement made at the time of t le
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injury was a movement within the purview of the 
the Act of Congress is clearly established by the 
case of Yoelker v. Chicago, M. & St. P. Ry. Co. 
(0. C.), 116 Fed., 867, and same.” * * *

“The facts of this case are quite similar, also, to 
those of the case of Chicago Junction R. Co. v. King, 
supra. In that case King was in the employ of 
defendant as a switchman in its yards, and, while 
repairing a coupler, was injured by the cars coming 
together. It was contended that the movement 
of the car was not such as was covered by the act; 
also that plaintiff, in doing the work of repairing 
a coupler, was not within the protection of the act, 
the coupler provisions being designed only for 
those who are engaged in the work of coupling and 
uncoupling cars.”

“Again, we think the facts bring the case within 
the provisions of Act. Cong., April 22, 1908, c. 159, 
35 Stat. 65 (U. S. Comp. St. Supp., p. L172), known 
as the ‘Employers’Liability Act,’as the defendant, 
in moving the car in question, was engaged in in­
terstate commerce; plaintiff was employed by such 
carrier in said commerce.” * * *

It is argued that the ‘Employers’ Liability 
Act’ can have no application to the case, as plaint­
iff was not an employee engaged in interstate com­
merce. A part of his employment was to see to the 
coupling ot the cars and the air hose upon the 
cais which were placed upon the transfer tracks, 
ome of those cars, among them the one in ques- 
iou, were engaged in interstate commerce. It is 
ifficult to see why he was not an employee en­

gaged in the movement of interstate commerce to 
as u 1 an extent as a switchman engaged in the 
ma mg up of trains in the railroad yards, as in 

e case of Chicago Junction R. Co. v. King- 
s«Pra.” * * * * * *
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Ban Pedro, L. A. & S. L, R. Do. v. Davide.
Circuit Court of Appeals, Ninth Circuit. Feby. 2.

1914. 210 Fed. Rep., 870, the Court held:

‘ ‘In an action by a railroad section hand for in­
juries sustained while he and other employees were 
returning to their camp on a number of hand cars, 
where there was evidence tending to show that the 
employees upon the car immediately preceding 
plaintiff’s car negligently slackened their speed with­
out warning, thus causing a collision between such 
car, plaintiff’s car, and the car following plaintiff’s 
car, defendant’s negligence was properly submitted 
to the jury.”

“A railroad section hand engaged in ballasting 
the main track of a railroad which carried freight 
and passengers between different States, was en­
gaged ,in interstate commerce within the Federal 
Employers’ Liability Act of April 22, 1908, c. 149,
35 Stat., 65, as amended April 5, 1910, c. 143, p. 1,
36 Stat.”

“A railroad section hand who had been engaged 
in interstate commerce during the day, was still so 
engaged while riding on a hand car furnished by 
the railroad company at the conclusion of his day’s 
labor, by direction of his foreman, for the purpose, 
not only of returning from his place of work to the 
camp maintained by the company, but also for the 
purpose of taking the hand car to a point where it 
was to be removed from the track, so as to leave the 
road open for the passage of trains.”

“Railroad employees while being carried as part 
of their daily service to and from their place or 
work, are fellow servants, even if there is no 
agreement that they shall be so carried, if such be 
the implied agreement or regular custom of the 
rial road company, assented to by the employees.
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“If, as held in the Pedersen case, a railroad em­
ployee is engaged in interstate commerce when he 
is merely carrying material for repair to a place 
where a bridge used in interstate commerce is being 
repaired, or, as held in Lamphere v. Oregon R. & 
Nav. Co., 196 Fed., 336; 116 C. 0. A., 156, an en­
gineer is engaged in interstate commerce while pro­
ceeding on the right of way under orders to take 
charge of a train engaged in interstate commerce, 
no reason is perceived why a section hand, engaged 
in propelling a hand car furnished him by the rail­
road company to convey him to his camp, as the 
concluding part of his daily service of ballasting a 
track used in traffic between states is not, while so 
doing, engaged in interstate commerce.”

We find no error. The judgment is affirmed.

Johnson vs. Southern Pacific Co., 196 U. S.;
1- 21.

“Another ground on which the decision of the 
Circuit Court of Appeals was rested remains to be 
noticed. That Court held by a majority that, as 
the dining car was empty and had not actually 
entered upon its trip, it was not used in moving in­
ter state traffic, and hence was not within the act. 
The dining car had been constantly used for several 
years to furnish meals to passengers between San 
Francisco and Ogden, and for no other purpose.

n the day of the accident the eastbound train was 
so late that it was found that the car could not reach 

gden in time to return on the next westbound 
ram, according to intention, and it was therefore 
ropped off at Promontory, to be picked up by that 

tram as it came along that evening.”
The presumption is that it was stocked for the 

re urn; and as it was not a new car, or a car just 
°m the repair shop, on its way to its field of labor
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it was not “an empty,” as that term is sometimes 
used. Besides, whether cars are empty or loaded, the 
danger to employees is practically the same, and we 
agree with the observation of District Judge Shiras, 
in Voelker v. Chicago M. and St. P. P. Co., 116 
led., 867, that ilit cannot he true that on the eastern 
trip the provisions of the act of Congress would he 
binding upon the company, because the cars were 
loaded, hut would not he binding upon the return trip, 
because the cars are empty f

Counsel urges that the character of the dining 
car at the time and place of the injury was local 
only, and could not be changed until the car was 
actually engaged in interstate movement, or being 
put into a train for such use, and Coe v. Errol, 116 
U. S., 517; 29 L. Ed., 715, 6 Sup. Ct. Rep., 475, is 
cited as supporting that contention. In Coe v. 
Errol it was held that certain logs cut in New 
Hampshire, and hauled to a river in order that they 
might be transported to Maine, were subject to 
taxation in the former state before transportation 
had begun.

The distinction between merchandise which may 
become an article of interstate commerce, or may 
not, and an instrument regularly used in moving 
interstate commerce which was stopped temporarily 
in making its trip between two points in different 
states, renders this and like cases inapplicable.

Confessedly this dining car was under the control of 
Congress while in the act of making its interstate 

journey, and in our judgment it was equally so when 
waiting for the train to be made up for the next trip. 
I t was beinq regularly used in the movement of in­
terstate traffic, and so within the law.

In Southern Railway Co., v. United States, 
222 U. S., 20, the Court held:
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1. Cars used in, moving interstate traffic on a 
railway which is a highway of interstate commerce 
are comprehended by the provisions of the safety- 
appliance act of March 2, 1893 (27 at L. 531, Chap. 
196, U. S. Comp. Stat., 1901, p. 3, 174), as amended 
by the act of March 2, 1903 (32 Stat, at L. 943, 
Chap. 976, U.S. Comp. Stat. Supp., 1909, p. 1 143), 
declaring, inter alia that its provisions and require­
ments shall “apply to all trains, locomotives, 
tenders, cars and similar vehicles used on any rail­
road engaged in interstate commerce, and in the 
territories and the District of Columbia, and to all 
other locomotives, tenders, cars and similar 
vehicles used in connection therewith.”

2. Congress had the power, under the commerce 
clause of the Federal Constitution, to require, as it 
did in the safety appliance act of March 2, 1893, as 
amended by the act of March 2, 1903, that all loco­
motives, cars and similar vehicles used on any 
railway engaged in interstate commerce, shall be 
equipped with certain designated safety appliances, 
regardless of whether such vehicles are used in 
moving intrastate or interstate traffic.

Mr. Justice Devanter delivered the opinion of the 
Court.

This was a civil action to recover penalties for 
the violation in specified instance of the safety ap­
pliance acts of Congress, 27 Stat., at L. 532, Chap. 
196, U. S. Comp. Stat., 1901, p. 3174, 32 Stat., at

■ 943,. Chap. 976, U. S. Comp. Stat., Supp., 1909, 
P- 1143. The government prevailed in the District

ourt and the defendant sued out this direct writ of 
error.

Briefly stated, the case is this: The defendant
nf 1 !u°Peiati*e a ra^roa(l which traffic was “a part

a through highway” over which traffic was con- 
nnually being moved from one state to another,
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hauled over a part of its railroad during the month 
of February, 1907, five cars, the couplers upon 
which were defective and inoperative. Two of the 
cars were used at the time in moving interstate 
traffic, and the other three in moving intrastate 
traffic; but it does not appear that the use of the 
three was in connection with any car or cars used 
in interstate commerce. The defendant particularly 
objected to the assessment of any penalty for the 
hauling of the three cars, and insisted, first, that 
such a hauling in intrastate commerce, although 
upon a railroad over which traffic was continually 
being moved from one state to another, was not 
within the prohibition of the safety appliance acts 
of Congress; and, second, that, if it was, those acts 
should be pronounced invalid, as being in excess of 
the power of Congress under the commerce clause 
of the Constitution. But the objection was over­
ruled (164 Fed., 347), and error is assigned upon 
that ruling.

The original act of March 2, 1893 (27 Stat., at L. 
531, Chap. 196, U. S. Comp. Stat., 1901, p. 3174), 
imposed upon every common carrier “engaged in 
interstate commerce by railroad” the duty of equip­
ping all trains, locomotives and cars used on its line 
of railroad in moving the interstate traffic, with 
designated appliances calculated to promote the 
safety of that traffic and of the employees engaged 
in its movement; and the 2d section of that act 
made it unlawful for “any such common carrier” to 
haul or permit to be hauled or used on its line of 
railroad any car “ used in moving interstate traffic, 
not equipped with automatic couplers capable o 
being coupled and uncoupled without the necessity 
of a man going between the ends of the cars. The 
Act of March 2, 1903 (32 Stat. at 1. 943, Chap. 976, 
U. S. Comp. Stat., Supp., 1909, p. 1113), amende 
the earlier one and enlarged its scope by declaring,



it

inter alia, that its provisions and requirements 
should apply to all trains, locomotives, tenders, cars 
and similar vehicles used on any railroad engaged 
in interstate commerce, and in the Territories and 
the District of Columbia, “and to all other locomo­
tives, tenders, cars, and similar vehicles used in 
connection therewith.” Both acts contained some 
minor exceptions, but they gave no bearing here.

The real controversy is over the true significance 
of the words “on any railroad engaged” in the first 
clause of the amendatory provision. But for them 
the true test of the application of that clause to a 
locomotive, car, or similar vehicle would be, as it 
was under the original act, the use of the vehicle in 
moving interstate traffic. On the other hand, when 
they are given their natural signification, as pre­
sumptively they should be, the scope of the clause is 
such that the true test of its application is the use 
of the vehicle on a railroad which is a highway of 
interstate commerce, and not its use in moving in­
terstate traffic. And so certain is this that we think 
there would be no more contention to the contrary 
provision of the third clause,—“and to all other 
locomotives, tenders, cars, and similar vehicles used 
in connection therewith.” In this there is a sug­
gestion that what precedes does not cover the entire 
field; but at most it is only a suggestion and gives 
no warrant for disregarding the plain words, “on 
any railroad engaged” in the first clause. True, if 
they were rejected, the two clauses, in the instance 
°f a train composed of many cars, some moving in­
terstate traffic and others moving intrastate traffic, 
would, by their concurrent operation, bring the 
entire train within the statute. But it is not neces­
sary to reject them to accomplish this result, for the 
rst clause, with those words in it, does even more,
a is to say, it embraces every train on a railroad
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which is a highway of interstate commerce, without 
regard to the class of traffic which the cars are mov­
ing. The two clauses are in no wise antagonistic, 
but, at most, only redundant; and we perceive no 
reason for believing that Congress intended that 
less than full effect should be given to the more 
comprehensive one, but on the contrary, good rea­
son for believing otherwise. As between the two 
opposing views, one rejecting the words “on any 
railroad engaged” in the first clause, and the other 
treating the third clause as redundant, the latter is 
to be preferred, first, because it is in accord with 
the manifest purpose, shown throughout the 
amendatory act, to enlarge the scope of the earlier 
one and to make it more effective, and, second, be­
cause the words which it would be necessary to 
reject to give effect to the other view were not 
originally in the amendatory act, but were inserted 
in it by way of amendment while it was in process 
of adoption (Cong. Rec., 57th Cong., 1st Sess., Vol. 
35, Pt. 7, p. 7300; Id., 2d Sess., Vol. 36, Pt. 3, p. 
2268), thus making it certain that without them the 
act would not express the will of Congress.

For these reasons, it must be held that the original 
act, as enlarged by the amendatory one, is intended 
to embrace all locomotives, cars, and similar vehicles 
used on any railroad which is a highway of inter­
state commerce.

We come, then, to the question whether these 
acts are within the power of Congress under t e 
commerce clause of the Constitution, considen g 
that they are not confined to vehicles used in mov­
ing interstate traffic, but embrace vehicles use 
moving intrastate traffic. The answer to this ques­
tion depends upon another, which is, Is there area 
or substantial relation or connection between w 
is required by these acts in respect of vehicles u
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in moving intrastate traffic, and the object which 
the acts obviously are designed to attain; namely, 
the safety of interstate commerce and of those who 
are employed in its movement? Or, stating it in 
another way, Is there such a close or direct relation 
of connection between the two same railroads, as to 
make it certain that the safety of the interstate 
traffic and of those who are employed in its move­
ment will be promoted in a real or substantial sense 
by applying the requirements of these acts to vehi­
cles used in moving the traffic which is intrastate 
as well as to those used in moving that which is 
interstate? If the answer to this question, as doubly 
stated, be in the affirmative, then the principal 
question must be answered in the same way. And 
this is so, not because Congress possesses any power 
to regulate interstate commerce as such, but because 
its power to regulate interstate commerce is plenary, 
and competently may be exerted to secure the safety 
of the persons and property transported therein and 
of those who are employed in such transportion, 
no matter what may be the source of dangers which 
threaten it. That is to say, itis no objection to such 
an exertion of this power that the dangers intended 
to be avoided arise, in whole or in part, out of mat­
ters connected with intrastate commerce.

Speaking only of railroads which are highways 
of both interstate and intrastate commerce, these 
things are of common knowledge: Both classes of 
raffic are at times carried in the same car, and when 

this is not the case, the cars in which they are car­
ried are frequently commingled in the same train 
and in the switching and other movements at ter­
minals. Cars are seldom set apart for exclusive use 
m moving either class of traffic, but generally are 
used interchangeably in moving both; and the situ- 
a ion is much the same with trainmen, switchmen,
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and like employees, for they usually, if not neces­
sarily, have to do with both classes of traffic. Be­
sides, the several trains on the same railroad are not 
independent in point of movement, and safety, but 
are interdependent; for whatever brings delay or 
disaster to one, or results in disabling one of its 
operatives, is calculated to impede the progress and 
imperil the safety of other trains. And so the ab­
sence of appropriate safety appliances from any 
part of any train is a menace not only of the train, 
but to others.

These practical considerations make it plain, as 
we think, that the questions before stated mast be 
answered in the affirmative.

Affirmed.
In North Carolina R. R. Co. vs. Zachary, 232 

U. S., 248, the Court held:

The hauling of empty cars from one state to an­
other is intestate commerce within the meaning of 
the Employers’ Liability Act of April 22, 1908, 
giving a right of recovery against an interstate 
railway carrier for the death of an employe while 
engaged in interstate commerce.

Evidence that a fireman in the employ of an in­
terstate railway carrier after inspecting, oiling, 
firing and preparing his engine for the intrastate 
haul of a train containing some cars that had come 
from another state was killed by a switching engine 
while he was attempting to cross the tracks inter­
vening between the engine and his boarding house 
is at least sufficient to require the submission to the 
jury of the question of the carrier’s liability under 
the Employers’Liability Act of April 22, 1908, giv­
ing a right of recovery against an interstate rail­
way carrier for the death of an employe while en 
gaged in interstate commerce.
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Mr. Justice Pitney delivered the opinion of the 
Court:

“This action was‘brought in the Superior Court 
of Guilford County, North Carolina, to recover dam­
ages for the negligent killing of Burgess, a locomo­
tive fireman in the employ of the Southern Railway 
Company, lessee of the defendant, which occurred 
at Selma, North Carolina, on April 29, 1909. Under 
the local law, as laid down in Logan v. North Caro 
lina R. Co., 116 N. C., 940; 21 S. E,, 959, the 
lessor is responsible for all acts of negligence of its 
lessee occurring in the conduct of business upon the 
lessor’s road ; and this upon the ground that a rail­
road corporation cannot evade its public duty and 
responsibility by leasing its road to another corpor­
ation, in the absence of a statute expressly exempt­
ing it. The responsibility is held to extend to em­
ployes of the lessee, injured through the negligence 
of the latter.

The complaint set forth in substance that plaint­
iff’s intestate, being in the employ of defendant’s 
lessee, and engaged at the Selma switchyards in 
the discharge of his duties as fireman upon engine 
No. 862, about 8 o’clock, P. M., on the date men­
tioned, after inspecting, oiling, firing and prepar­
ing the engine for starting on a trip from Selma to 
Spencer, North Carolina, attempted to cross certain 
tracks that intervened between the engine and hie 
boarding house, which was located a short distance 
away; that another engine, No. 716, was standing 
npon a side track in such position as to shut off in­
testate’s view of the main track; that No. 716 
bad its blower on, and was making a noise so loud 
that intestate could not hear a third engine, No. 
1551, the shifting engine used in the yards, which 
at this time was running backward at a reckless 
and dangerous rate of speed, and without headlight
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and without an adequate and competent crew; and 
that as intestate stepped from the track in the rear 
of engine No. T16, and was about to step upon the 
main line in the attempt to cross it, he was struck 
and killed by the shifting engine. Defendant’s 
answer, besides denying the allegations of negli­
gence, set up as a special defense that at the time 
plaintiff’s intestate was killed, he was engaged in 
interstate commerce as an employee upon a train of 
defendant’s lessee which was moving from Selma, 
North Carolina, to Spencer, in the same State, and 
carrying cars loaded with freight from the State of 
Virginia to the State of North Carolina and other 
states; that the liability of the defendant to him or 
to the plaintiff as his representative was fixed and 
regulated by the Federal Employer’s Liability Act 
of April 22, 1908 (35 Stat. at L. 65, Chap. 149, IL
S. Comp. Stat. Supp. 1911, p. 1322), and that under 
that act the plaintiff was not entitled to recover.

Upon the trial, at the close of the plaintiff’s evi­
dence, which tended generally to support the aver­
ments of the complaint, defendant moved for a 
non-suit, and among other grounds assigned the 
following : that from the uncontradicted evidence 
it appeared that at the time of the occurrence in 
question, defendant, through its lessee, was a com­
mon carrier by railroad, engaged in interstate com­
merce, and plaintiff’s intestate was at that time a 
person employed by such carrier in such commerce; 
that the Act of Congress, already referred to, ex­
clusively regulated the liability of defendant, to 
plaintiff’s intestate, and that upon all the evidence 
plaintiff had failed to make out a case of liability 
under tha^act. The Court, in denying the motion, 
held that the action was brought under the statute 
of North Carolina, that the Federal Act had no ap­
plication, and that the cause was triable under the
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statutes of the State. To this ruling, defendant 
excepted. At the close of the case, defendant again 
undertook to invoke the protection of the Federal 
act by requested instructions to the jury, which 
was refused and exceptions allowed.

There was a verdict for plaintiff and judgment 
thereon, followed by an appeal to the Supreme 
Court of the State. That Court overruled the con­
tention of the defendant that the Federal Employer’s 
Liability Act of April 22,1908, applied, and held that 
the action was properly tried under the State law. 
The result was an affirmance (156 N. C., 496, 72 S.
E., 858), and the case comes here under section 709, 
Rev. Stat., U. S. Comp. Stat., 1901, p. 575, Judicial 
Code, Section 237, 36 Stat. at L. 1156, Chap. 231, 
U. S. Comp. Stat. Supp., 1911, p. 227.

In order to bring the case within the terms of the 
Federal Act (35 Stat., at L. 65, Chap. 149, U. S. 
Comp. Stat. Supp., 1911, p. 1322, printed in full in 
223 U. S., p. 6, 56 L. ed., 329; 38 L. R. A., (M.
S.) 14; 32 Sup. Ct Rep., 169,' 1/ N. C. C. A., 875), 
defendant must have been, at the time of the occur­
rence in question, engaged as a common carrier in 
interstate commerce, and plaintiff’s intestate must 
have been employed by said carrier in such com­
merce. If these facts appeared, the Federal Act 
governed, to the exclusion of the statutes of the 
State Second Employers’ Liability Cases (Mondou 
V> New York, N. H. & H. R. Co.), 223 U. S., 155, 

L. ed., 327) 348; 38 L. R. A. (N. S.), 44, 32;
t Uln -Ct' Rep*’ 192; Gulf °* & S- F- Co* V*
McGinnis, 228 U. S., 173; 57 L. ed., 785; 33 Sup.
. ‘ ep'» The State Law (Revised 1908, Section 

46) seems not to recognize this limitation upon 
e measure of recovery; certainly the damages in 
6 present case were assessed without regard to it.
11 support of the judgment, it is earnestly argued
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that the question whether deceased was employed in 
interstate commerce was not properly raised in the 
Trial Court, in accordance with the pertinent provi­
sions of the local Code of Civil Procedure. But this 
is a question of State practice; and since it appears 
that defendant expressly claimed immunity by rea­
son of the act of Congress, and the highest Court 
of the State either decided or assumed that the record 
sufficiently presented a question of Federal right, 
and decided against the party asserting that right, 
the decisions of this Court render it clear that it is 
our duty to pass upon the merits of the Federal 
question. Home for Incurables v. New York, 187 
U. S., 155, 157; 47 L. ed., 117, 118; 63 L. R. A., 
329; 23 Sup. Ct. Rep., 84; San Jose Land & Water 
Co. v. San Jose Ranch Co., 189 U. S., 117, 179; 47 
ed., 765; 23 Sup. Ct. Rep., 487; Montana ex rel. 
Haire v. Rice, 204 U. S., 291, 299; 51 L. ed., 490, 
494; 27 Sup, Ct. Rep., 281; Chambers v. Baltimore 
& 0. R Co., 207 U. S., 142, 148; 52 L. ed., 143. 
146; 28 Sup. Ct. Rep., 34; Miedreich v. Lauen- 
stein, No. 20, 232; U. S. pos., 309; 34 Sup. Ct. 
Rep., 309.

The Court based its decision that the Federal Act 
did not apply, in part upon the ground that the 
North Carolina Railroad is not an interstate rail­
road,—its tracks and property lying wholly within 
the State,—and that the corporation, itself, is not, 
although its lessee is, engaged in interstate com­
merce, the lessor’s activities being confined to re 
ceiving annual rents and distributing them among 
its stockholders. The responsibility of the lessor 
for all acts of negligence of the lessee occurring m 
the conduct of business of the lessor s road, as es 
tablished by the same court in Logan v. North ar 
olinaR. Co., 116 N. C., 941; 21 S. E., 959, was
recognized, indeed, reasserted. “But, it wassai ,
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“that is because a railroad corporation cannot es­
cape its responsibility by leasing its road. It is still 
liable for its lessee’s acts of commission and omis­
sion, whether they occur in interstate or intrastate 
commerce, although the lessor is not actually en­
gaged in either.” (156 N. C., 500; 72 S. E., 858).

It is plain enough, however, that the effect of the 
rule thus laid down, especially in view of the 
grounds upon which it is based, is, that although a 
railroad lease as between the parties may have the 
force and effect of an ordinary lease, yet with respect 
to the railroad operations conducted under it, and 
everything that relates to the performance of the 
public duties assumed by the lessor under its char­
ter, such a lease certainly, so far as concerns the 
rights of third parties, including employees as well 
as patrons, constitutes the lessee the lessor’s substi­
tute or agent, so that for whatever the lessee does 
or fails to do, whether in interstate or in intrastate 
commerce, the lessor is responsible. This being the 
legal situation under the local law, it seems to us 
that it must, and does, result in the case before us, 
that the lessor is a “common carrier by railroad, 
engaging in commerce between the States,” and that 
the deceased was “employed by such carrier in such 
commerce,” within the meaning of the Federal Act; 
provided, of course, he was employed by the lessee 
in such commerce at the time he was killed.

It was, however, further held by the Supreme 
Court of North Carolina that deceased, at the time 
6 was killed, was not infact employed by the 
outhern Railway, the lessee, in interstate com­

merce. There are several grounds upon which this 
ecision was based, or upon which it is said to be 

supportable; and these will be separately noticed.
course, if, upon the evidence, any essential mat- 
of fact was in doubt it should have been submit-
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ted to the jury under proper instructions. The 
rulings of the Trial Court deprived plaintiff in error 
of the opportunity to go to the jury upon the ques­
tion. But it is now insisted that there was no evi­
dence tending to show that deceased was engaged 
in interstate commerce. This renders it incumbent- 
upon us to analyze the evidence to the extent neces 
sary to give to plaintiff in error the benefit of its 
asserted Federal right. Southern P. Co. v. Schuy­
ler, 227 U. S , 601; 67 L. ed., 662, 669; 43 L. B. 
A. (N. S.), 901; 33 Sup. Ct. Rep., 277, and cases 
cited.

The evidence tended to show that train No. 72 
of the Southern Railway had come into Selma, 
North Carolina, from Pinners Point, Virginia, and 
and other places, and that a shifting crew was 
“working” this train so as to take two cars from it 
and put them into a train that was to include these 
and other cars to be hauled from Selma to Spencer, 
North Carolina, by engine No. 861, and that de­
ceased was employed on this engine as fireman for 
the trip that was about to begin, and had already 
prepared his engine for the purpose. It is con­
tended that the evidence failed to show that the 
two cars thus taken from train No. 72 had come in 
from Virginia, rather than from the “other places,” 
which it is said might be intermediate North Caro­
lina points. We find, however, evidence that the 
train which was to be hauled from Selma to Spencer 
by engine No. 862 was being made up in part from 
cars that had come in from Pinners Point; and it 
was at least a reasonable inference that the two 
cars referred to were being put into the Spencer 
train in order to be carried forward as a part of a 
through movement of interstate commerce.

There seems to be no clear evidence as to the con- > 
tents of these cars, and it is argued that, in the ab-
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eence of evidence, it is reasonable to infer that they 
were empty as that they were loaded; and that it 
was incumbent upon defendant to show tha they 
contained interstate freight. We hardly deem it 
so probable that empty freight cars would be hauled 
from the Virginia point to Spencer. But were it 
so, the hauling of empty cars from one state to an­
other is, in our opinion, interstate commerce within 
the meaning of the act. Such is the view that has 
obtained with respect to empty cars in actions based 
upon the safety appliance act of March 2, 1893, (27 
Stat., at L. 531, Chap. 196; U. S. Comp. Stat., 
1901, p. 3174). Johnson v. Southern P. Co., 196; 
U. S. 1, 21, 49; L. ed,, 363, 371; 25 Sup. Ct. Rep., 
158; 17 Am. Neg. Rep., 412; Voelker v. Chicago,
M. & St. P. R. Co., 116 Fed., 867, 873. And the 
like reason applies, as we think, to actions founded 
upon the employer’s liability act, which, indeed, is 
in pari materia with the other.

It is argued that because, so far, as appears, de­
ceased had not previously participated in any move­
ment of interstate freight, and the through cars had 
not as yet been attached to his engine, his employ­
ment in interstate commerce was still in future. It 
seems to us, however, that his acts in inspecting, 
oiling, firing and preparing his engine for the trip 
to Selma were acts performed as a part of interstate 
commerce, and the circumstances that the inter­
state freight cars had not yet been coupled up is 
legally insignificant. See Pedersen v. Delaware, L. 
& W. R. Co., 229 U. S., 146, 151; 57 L. ed., 1125; 
33 Sup. Ct. Rep,, 648; St. Louis, S. F. & T. R. Co. 
v. Seale, 229 U. S., 156, 161; 57 L. ed., 1129, 1134, 
33 Sup. Ct. Rep., 651.

Again, it is said that because deceased had left 
bis engine and was going to his boarding house, he 
was engaged upon a personal errand, and not upon
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carrier’s business. Assuming (what is not clear) 
that the evidence fairly tended to indicate the board, 
ing house as his destination, it nevertheless also 
appears that deceased was shortly to depart upon 
his run, having just prepared his engine for the 
purpose, and that he had not gone beyond the limits 
of the railroad yard when he was struck. There is 
nothing to indicate that this brief visit to the board­
ing house was at all out of the ordinary, or was in­
consistent with his duty to his employer. It seems 
to us clear that the man was still “on duty,” and 
employed in commerce, notwithstanding his tempo­
rary absence from the locomotive engine. Bee Mis­
souri, K. & T. R. Co., v. United States, 231 U. S., 
112, 119, ante, 26; 34 Sup. Ct. Rep., 26.

We conclude that, with respect to the facts neces­
sary to bring the case within the lederal Act, there 
was evidence that, at least, was sufficient to go to 
the jury. It is doubtful whether there was sub­
stantial contradiction respecting any of these facts; 
but these we need not consider.

From what has been said, it follows that the 
State Courts erred in holding that the Federal Act 
had no application. As the case stands, we are not 
called upon to determine the validity of the several 
contentions that were raised by defendant at the 
trial on the strength of that act, nor to pass upon 
the mode in which they were, raised. Upon these 
matters, therefore, we express no opinion.

Judgment reversed, and the case remanded for 
further proceedings not inconsistent with this 
opinion.”

VI.
The first ground of appeal is to no value. If 

plaintiff’s intestate and defendant were engaged in 
interstate commerce at theatime of the accident then
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the Federal Act under which thia action is brought 
is exclusive of all other remedies.

See also: Whitecraft vs. Penn. R. R. Co., 36
N. J. Journal, 182.

Vickery vs. N. L. Ry. Co., 89 Atlantic, 277.
St. Louis S. &T. Ry. Co. v. Seael, 229 U. S., 

156-158.
C. I. & *L. Ry. Co. vs. Hackett, 228 U. S., 

559.
Deatley vs. C. & C. Ry. Co., 201 Fed. Rep., 

591.
N. 0. R. R. Co. vs. Zachary, 232 U. S., 248.
Seaboard Air Line v. Horton, 233 U. S., 

492-501:

See also opinion Chief Justice G-ummere, p. 74 
case, and if the plaintiff should fail on the trial, to 
establish that the defendant and the plaintiff’s in­
testate were engage in interstate commerce at the 
time of the accident, then the plaintiff would fail to 
make a case and would be non-suited, and further 
more, the plaintiff’s intestate could not maintain an 
action under the “Employer’s Liability Act,” as it 
appears, that the sole beneficiary under the *‘Em­
ployer’s Liability Act”'was a non-resident alien (p. 
35, record) and being a non-resident alien, the act 
expressly precludes all compensation. (See 12 (2) 
Oh. 95, Laws 1911.)

VII.
s M v f * V -  of the second ground of appeal con- 

lutes no ground for reversal. The plaintiff es-
. , *8 e<̂ a ĉ ear case of negligence in the moving 

ant l  Cn̂ ne a ^ me and place when the defend- 
knew as appears by the testimony of defend-
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ant’s witnesses, Rose (fol. 30, p. 43, case) and Roden, 
(fol. 10, p. 41, case), that the plaintiff’s intestate 
was in the ash-pit immediately under the engine 
where his duty called him, and for the defendant to 
move the engine without some signal notice or 
warning being given, of its intention to move the 
engine, presented a question of fact to the jury as 
to whether^the defendant was guilty of negligence, 
and the statement in this ground of appeal that 
there is ho proof t hat any of the employees knew 
that the plaintiff’s intestate was coming from the 
manhole at the time the engine was moved, is a 
statement directly contrary to what is shown by the 
evidence as it appears (fol. 10, p. 28, fol. 10, p- 
30, case); that before coming out of the ash-pit 
one of the employees of the defendant upon the 
ground, signalled to the plaintiff’s intestate to come 
out of the ash-pit, and that while he was in the act 
of doing so, the engine was negligently moved back" 
ward two or three feet. Neither can it be said as 
claimed by the defendant, in sub-division D. of the 
second ground of the appeal, that the risk was as_ 
sumed by the plaintiff’s intestate, as he had a right 
to infer that he was assuming^no risk when he came 
out of the ash-pit in response to a signal given him 
to do so; and he had a right to infer when he at­
tempted to come out of the ash-pit on the signal be­
ing given him to do so, that it was perfectly safe 
for him to do so, as the engine was not moving at 
the time when the signal was given him.

The case of Koneski vs. D. L. W. R. Co., 77 
N. J. L., 645, was one almost identical with the 
facts gin this case. The plaintiff in that case wâ  
killed while in an ash-pit by reason of an engine be 
ing moved without signal or warning being given 
to him. The Court in that case reversed a judg­
ment in favor of the plaintiff on the sole groan
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that the failure to give notice to the injured em­
ployee was the negligence of a fellow servant.

The Court holding, that while the plaintiff was 
injured through negligence, yet as the negligence 
was that of a fellow servant he could not recover. 
The Federal Act, Sec. 1, under which this action 
is brought, gives to an injured plaintiff a cause of 
action for injury resulting “in whole or in part from 
the negligence of any of the officers, agents or em­
ployees of such carrier or by reason of any defect or 
insufficiency due to its negligence in its cars, en-

ioaaoea,gines, appliances, machinery, track, 
works, boats, wharves, or other equipment.”

As was said in the Koneski case, uthe verdict of 
the jury has determined that the accident occurred 
through the failure of the engineer to give the cus­
tomary signal of approach of his engine to the p it, and 
the neglect of the hostler to give warning of its move­
ment in the pit (77 N. J. L., 647). Hence, the law 
is settled that in an accident such as happened to 
the plaintiff’s intestate, the plaintiff is entitled to 
recover under the Federal Statute in which the neg­
ligence of a fellow servant does not constitute a de­
fense. The Federal Statute gives a cause of action 
or injury where it is occasioned by any negligence 

m the operation of its cars, engines, appliance, ma- 
c inery, track, roadbed, works, boats, wharves, or 
other equipment, and under the language of the 
statute, it certainly cannot be claimed that the ash- 

“ot an appliance or an equipment connected 
W1' * 6 °Pei‘ation upon the railroad. And the Su­
preme Court of the U. S. has decided in the case of 
92ngufI 8’ Southern Pacific Ry. Co., 210 Fed. Rep., 
„in- !^e Act applies to any and all instrument-
nm«68 ”!alntained or used by the railroad in the 
piosecution of its work.”
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VIII.
Sub division E. of paragraph 2 of appellant’s 

grounds of appeal should be disregarded for the 
reason that the Supreme Court of the United States 
in the case of McGovern vs. Phil., Reading Rail­
road Co. 235 (U. S., 389), decided that the provi­
sions of the Federal Act under which this suit is 
brought, inured to the benefit of a non-resident 
alien.

IX.
The 6th ground of appeal should be disregarded 

as the charge to the jury follows the language of 
the Supreme Court of the United States in the 
case of

X.
The 7th ground of appeal should be disregarded 

as the charge to the jury on the question of con­
tributory negligence, follows specifically, the lan­
guage of the Federal Statute, and on the question 
of assumption of risk, the Court followed the lan­
guage of the U. S. Court in the case of Northern 
Pacific Ry. Co. vs. Maerkl, 198 Fed. Rep., 1.

XL
The 9th ground of appeal does not constitute the 

ground for reversal for the reason that the charge 
requested as modified by the Court is substantially 
all that the appellant requested the Court to charge, 
and in fact, is more favorable to the defendant than 
the request to charge submitted to the Court.

XII.
The 10th ground of appeal should be disregarded. 

The Court of Errors and Appeals in Ferth vs. Pa. 
R. R. Co., 83 Atlantic, 896, held :

“ The place of work of a servant was a pit under
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a locomotive tender which was a reasonably safe 
place unless the tender was moved without warning. 
There was a custom of giving such a warning, but 
whether it was given as an incident of the work of 
the master or as the duty of the master to warn 
the servant was a disputed question. Held that, 
where the testimony was conflicting and variant 
inferences could be drawn from it, this question 
was for the jury.” '

The principal seems to be that one employed at 
the time of his injury in the use of or maintaining 
in proper condition any instrumentality or appliance 
used by the carrier in interstate commerce comes 
within the statute, although such instrumentality 
or appliance may also be used for intrastate business. 
Now, freight sheds, depots and warehouses or other 
facilities provided and used by a carrier for receiv­
ing, handling and discharging interstate freight are,
1 take it, instrumentalities used in interstate com­
merce under the doctrine of the cases, and are so 
closely connected therewith as to be a part thereof 
lor the purpose of the Federal Employers’ Liability

XIII.
The Ilth ground of appeal (p. 7 case) should be 

disregarded, as the plaintiff’s cause of action was 
no confined to or limited in anyway to the provi­
sions of the “ Employers’ Liability Act,” Oh. 95
PemS p 1911‘ See also : Whitecraft vs!
T, »  f  p ° “-> 36 N- J - Journal, 182 ; Vickery 
» V  „  By' Co> 89 Atlantic, 277; St. Louie S. & 
r ‘ J ‘ vs Seale> 229 U. S., 156-158; G. I. & 

Hackett. 258 U. S„ 559; DeAtley
Air Lin. Z' ° ° -  201 Fed- EeP- 591 ; Seaboard B “ ne vs7Horton, 233 Ü. S., 492-501; N. C. R.

m v». ^ac
1 J  1 * 0 4  U  . O . y
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XIV.
The 13th ground of appeal (p. 7 case) should be 

disregarded, as the charge given by the Court cor­
rectly and fully states the law upon the question of 
contributory negligence, the Court being careful to 
read into this charge the section of the Federal 
Statute applicable thereto.

XV.
No question is presented to this Court as to the 

judgment being excessive, and consequently we 
submit nothing to the Court upon that question. 
The only question of damages appearing in the 
record is contained in the defendant’s 4th request to 
find, paragraph 11 of appellant’s grounds of appeal, 
(p. 7 case), and regarding which we have heretofore 
stated in the Employers’ Liability Act, Ch. 95, 
Laws 1911, does not apply.

XVI.
The judgment of the Supreme Court which 

affirmed the judgment of the Hudson Circuit Court, 
should be affirmed with costs.

FRANK M. HARDENBROOK,
Attorney for Respondent.

Dated February 21st, 1915.
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either by act or by word. We submit that this 
ruling is applicable to the facts of the present 
case, wherein it appears without dispute that the 
engine by which the plaintiff’s intestate had been 
run over, although it had made an interstate trip 
from Suffern to New York, had finished its trip, 
and there was no proof as to where it was ex­
pected to go nor where it did in fact go after the 
completion of this interstate trip. A copy of the 

10 opinion in the Motcmi case is hereto attached.
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mon carrier of passenger® and freight to and 
from the State of New Jersey from and to the 
States of New York and Pennsylvania, and claim­
ed a right to recover under the act of Congress 
of April 22, 1908, commonly called the “Federal 
Employers’ Liability Act.” The case was refer­
red to the Hudson Circuit and the trial judge 
directed a verdict for the defendant on the ground 
that at the time the accident happened the car 
which caused the plaintiff’s injury was not engag­
ed in interstate commerce. The learned trial 
judge, in directing the verdict, observed, among 
other things:

“When the defendant’s case was put in— 
and no part of this evidence seems to have 
been shaken by cross-examination, and no at­
tempt was made by way of rebuttal—that this 
car when it had discharged its cargo at East 
Ferry Street had then been taken back to 
Brill’s Junction to be left there awaiting an 
order for cars, and that order was given to 
Mr. Hastings, who was the general yardmas- 
ter; then the nature of the order was mani­
fested ; tne order was that he was to give a 
certain amount of tonnage in cars and it was 
his function to select what cars should com­
ply with that order, and that order was not 
given nntix half past five or six o’clock on 
the day of the accident, and the accident hap­
pened at three on that day—my function, 
then, it seems to me, became perfectly clear, 
and that was when all the evidence was in 
and it was manifest that there was nothing 
upon which the jury could infer, in the light 
of the explanatory proof produced by the de­
fendant, which amplified and clarified the 
rather vague evidence produced on the part 
0 the plaintiff—it then seemed to me it be­
came my duty to say that there was not any- 

mg in the case which would authorize me 
m say that the jury might conclude that the 
car at that time was engaged in interstate 
commerce.”

* * * * *

10

20
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«1 think the interstate character of that car 
ceased and I so decide, when the function 
that the car was performing in the interstate 
commerce was ended; that is, it was engaged 
in the purpose of carting coal from Mauch 
Chunk to Newark from a consignor to a con­
signee. When it had taken the last vestige 
of coal off of the car and had delivered it to 
the consignee, I think at that point its char­
acter as an interstate commerce car ceased, 
and that it did not acquire a new character 

10 as an interstate commerce car until the in­
tention on the part of the railroad company 
to use that car had been in some way mani­
fested, either by act or by word.”

We are of opinion that the facts of this case 
required the course Which was taken by the learn­
ed trial judge. The law of the case will be found 
to be correctly stated in the opinion of McPherson,
J., in Pennsylvania R. R. Co. v. Knox, U. S: Cir­
cuit-Court of Appeals, Third Circuit, 218 Fed. 

20 Rep., 748, 751.
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Notice of Appeal.
(Filed March 30, 1914.)

To Frank M. Hardenbrook, Esquire, Attorney of 
Plaintiff:

Sir:
The defendant, Erie Railroad Company, appeals to 

the New Jersey Supreme Court from the whole of the 
judgment entered in this case.

COLLINS & CORBIN, 
Attorneys of Defendant.

Dated March 25, 1914.

Grounds of Appeal
(Filed April 27, 1914.)

The appellant states the following grounds of ap­
peal :

1. The Hudson County Circuit Court erroneously 
s ruck out paragraph “2 ” of the answer of the appel­
lant, reading as follows:

2. At the time of the death of plaintiff’s in­
testate, Joseph Grybowski, the said Joseph Gry- 
bowski was in the employ of the defendant, pur­
suant to a contract of hiring made subject, to the 
provisions of Section II of the Statute of the 

a e  of New Jersey entitled, ‘An Act prescrib- 
mg the liability of an employer to make compen- 
sa ion for injuries received by an employee in the 

employment, establishing an elective 
e u e of compensation, and regulating proced- 

re tor the determination of liability and com- 
P sation thereunder’ (being Chapter 95 of New



Grounds of Appeal.
2

Jersey Laws of 1911); and whatever rights, if 
any, the plaintiff and the next of kin of said 
Joseph Grybowski have to recover compensation- 
from this defendant by reason of the death of 
said Joseph Grybowski, are governed and limited 
by the provisions of said Section II of the said 
Statute of the State of New Jersey.”

2 0  2. The trial court denied the motion of the appel­
lant to non-suit the respondent at the trial of the case, 
whereas said motion should have been granted for 
one or more of the following reasons urged in behalf 
thereof.

20

30

(a) Defendant- was not engaged in interstate com­
merce at the time of this accident, within the meaning 
of the Federal statute.; the engine that struck the de­
cedent had completed its trip, passengers were dis­
charged, engine had backed; the accident happened 
while engine was at the ash pit for the purpose of 
having the ashes removed.

(b) Plaintiff’s intestate was not engaged in inter- 
tate commerce at the time of the accident ; the work 
e was doing being merely to keep the ash pit in 
roper working order, and so far as the particular 
ngine: was concerned the ashes had not been dumped 
ito the pit at the time of the accident, and there is 
o proof that any of the ashes that the intesta e 
ad to do with came from the engine engaged in in 
sr-state commerce. So far as any proof on the su 
jet is • concerned—as far as can be gathered ron 
tie proofs as testified to—all of the engines that ump 
lesie ashes, even if engaged in inter-state commerc , 
ad completed their trips and were no longer so 
aged at the time of the dumping.

(c) No negligence has been proved on the part 
f the defendant, or any of its officers, agents Of < JJj 
loyees. When the engine was moved there is 
roof of any failure to give any customary sig



Grounds of Appeal.
3

There is no proof that any of the employees knew that 
plaintiff’s intestate was coming from the manhole at 
the time the engine was moved.

(d) The risk of injury was assumed by plaintiff’s 
intestate in coming out of the manhole at a time when 
he knew or with reasonable care on his part should 
have known that the engine was moving and was in 
plain sight.

(e) Under the Federal statute, on which this suit 
is based, even if there was any proof of pecuniary loss, 
the plaintiff cannot recover, as the benefit of the Fed­
eral statute does not accrue to non-resident aliens;

(f)  ̂ The rights of the parties hereto are governed 
and limited by the provisions of Chapter 95, New
ersey laws of 1911, and this court therefore has no 

jurisdiction to entertain this cause of action.

3. The trial court denied the motion of appellant 
o direct a verdict in its favor, whereas said motion 
°u ave been granted for one or more of the fol­

lowing reasons urged in behalf thereof:
(a) The defendant was not engaged in inter-state 

commerce at the time of the accident within the mean- 
5 , ° f the Federal statute; engine 974 had completed 

5 sseilgers had been discharged, engine had 
- ° t le turntable and thence to the ash pit for

purpese 0f having the ashes removed; and there
ash 5  ! 5 0f t0 Sh°^  Where was goin% after the
re^ularf ^  remoVed’ nor whether or not it was 

& ly engaged in inter-state commerce.
staliArY s intestate was not engaged in inter-
state ommere, at the time of the accident; the work
Pit in J! g WaS mere1^ t0 keeP the buckets and ash
concerned^Th  ̂01*̂ 111̂  7^ * ’ S° ^  “  engine 974 was
been dnmn a ? aSheS from that engine had not yet
and there^ ^  ^  pit at the time of the acci<tent, is no proof that any of the ashes that the

10

20

30‘

40



Grounds of Appeal.
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plaintiff’s intestate had to do with came from engines 
engaged in interstate commerce ; so far as there is any 
proof on this subject all of the engines that dump 
such ashes, even if engaged in inter-state commerce, 
had completed their trip and were no longer so en­
gaged.

(c) No negligence has been proved on the part 
of the defendant or any of its officers, agents, or em­
ployees, even if the Federal statute applies. When 
engine 974 was moved there is no proof that there was 
any failure to give any customary signal. Further, 
there is no proof that any of the employees knew that 
the plaintiff’s intestate was coming from the manhole 
at the time the engine was moved. He had given no 
notice that he was about to do so, and the employees 
who have charge of the engine looked to see if there 
was any one on the track at the time the engine was 
moved, and their evidence is undisputed that they saw 
no one.

(d) The risk of injury was assumed by plaintiffs 
intestate, in coming out of the manhole at a time 
when he knew, or with reasonable care on his par 
should have known that the engine was moving or 
about to move; it was in plain sight of him as e 
climed up the west side of the manhole, and on y 
few feet distant.

(e) Plaintiff cannot recover, as the benefit of the 
*30 Federal statute does not accrue to a nonresi

alien.
(f) The rights of the parties hereto are 

and limited by the provisions of Chapter , 
Jersey laws of 1911.

4. The trial court erroneously submitted to the
jury the question of whether *he the acci-
gaged in inter-state commerce at the time
dent upon which the suit was based.

40
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Grounds of Appeal.

5. The trial court erroneously submitted to the 
jury the question of whether the respondent’s intes­
tate was employed in inter-state commerce at the time 
of the accident upon which the suit Was based.

6. The trial court erroneously charged the jury 
as follows:

One engaged in the work of maintaining 
tracks, bridges, engines or cars in proper condi- jq 
tion after they have become and during their 
use as instrumentalities of inter-state commerce, 
is engaged in inter-state commerce, and this even 
if those instrumentalities are used in both inter- 
and intra-state commerce.” *

7. The trial court erroneously charged the jury as 
follows:

If you find that the plaintiff has by a clear, 
fair and satisfying preponderance of the evidence 
shown you that these three items of which I have 20 
just spoken exist, then you may turn your atten­
tion to the consideration of contributory negli­
gence and assumption of risk on the part of the 
plaintiff’s intestate, that is, Joseph Grybowski.

Contributory negligence is the doing or not 
doing of those acts and things which a reasonably 
prudent person, under the existing circumstances 
and conditions, would or would not have done to 
¿aye avoided injury to himself and either the 
doing or not doing of which was the proximate 
cause or causes of the injury.

Upon the assumption of risk, the Federal court 
¿as said:

That an employee may have: assumed a risk 
rom one of two contributory causes of an injury

1 not defeat his right to recover where the
0 ¿er cause is one for which the master is In 
able.’ ”

40
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8. The trial court erroneously refused to charge 
appellant’s request numbered “1” :

“1. Before the jury can bring in a verdict in 
favor of the plaintiff and against the defendant, 
they must find first that the defendant at the time 
of the accident was engaged in inter-state com­
merce, and second, that at said time plaintiff’s 
intestate was employed by the defendant in such 
commerce; if the jury conclude that the plaintiff 
has failed to prove either one of these two facts 
there must be a verdict for the defendant.”

9. The trial court erroneously refused to charge 
appellant’s request numbered “2,” and modified said 
request; and said request and the modification thereof 
reads as follows:

“The second request is : ‘If the jury find that 
the plaintiff’s intestate either in fact knew or by 
the exercise of reasonable care on his part should 
have known that the engine by which he was 
struck was approaching, then he assumed the 
risk and there must be a verdict for the defend­
ant.’ I decline to charge in that language, but 
in place of it I charge as follows: ‘That if you 
find from the evidence that the deceased party 
knew or reasonably should have known the risks 
surrounding his employment and work and that 
it was in disregard of that knowledge on his part 
which he had or should have had that the acci­
dent happened, you may find that he assumed t e 
risk that brought about his death, and in a 
event you may find for the defendant.

10. The trial court erroneously refused to charge 
appellant’s request numbered “3” :

“3. Plaintiff’s intestate had no right to rely 
upon any signals being given by bell or w 
when the engine by which he was struc 
about to be moved.”
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11. The trial court erroneously refused to charge 
appellant’s request numbered “4” :

“4. The amount of damages recoverable by 
the plaintiff’s intestate, if a verdict is found in 
his favor, must be limited to the expenses of last 
sickness and burial, not exceeding the sum of 
two hundred dollars, as provided by Chapter 95, 
New Jersey Laws of 1911.”

12. The trial court erroneously refused to charge 
appellant’s request numbered “6” : .

6- The evidence in the case shows that the 
father of the decedent, for whose benefit this ac­
tion is brought under the Federal statute on 
April 22, 1908, is a non-resident alien and there­
fore has no right under said statute to recover 
damages thereunder; and on this ground the jury 
must bring in a verdict in favor of the defend­
ant.”

13. The trial court erroneously refused to charge 
appellant’s request numbered “7” and in connection 
Herewith erroneously charged the jury on the sub­
ject oi contributory negligence of the respondent’s
intestate. Said request numbered “7” reads as fol- 
lows:

7. If the jury find that the accident was due 
to contributory negligence on the part of the 
Plaintiff’s intestate, the damages, if any, that 
nmy be found against the defendant, must be 
diminished in proportion to the amount of the 
negigence of plaintiff’s intestate as compared 
. * the combined negligence of plaintiff’s intes- 

e and that of the defendant.”
G ^harge on this subject reads as follows: 
in question of contributory negligence,
Ton tnCh -1 haVe b?f0re alluded- 1 iiave to say to 
this ln an action uP°n tIlis statute or under

8 a ute contributory negligence may not de-

30

40
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Return.

feat the right of the plaintiff to recover. Section 
3 of the act provides, among other things, this: 

‘The fact that the employee may have been 
guilty of contributory negligence shall not 
bar recovery, but the damages shall be di­
minished by the jury in proportion to the 
amount of negligence attributable to such 
employee.’

If you find that plaintiff’s intestate was guilty 
of contributory negligence, then, if you have to 
find the amount of damages to which decedent’s 
father is entitled, you are to abate or deduct from 
that sum the amount you shall find represented 
decedent’s proportionate contributory negli­
gence, and your verdict will be for the differ­
ence.”

COLLINS & CORBIN,
20 Attorneys for Appellant.

Return.
The answer of Luther A. Campbell, Esquire, Judge 

of the Circuit Court holden in and for the County of 
Hudson and within named, the record and proceed 
ings of the plaint whereof mentioned is within made 

30 with all things touching the same I send to the Jus 
tices of our Supreme Court of Judicature at Trenton, 
N. J., the day and year within contained, in a certain 
appeal to this writ annexed as within I am com 
manded.

LUTHER A. CAMPBELL,
Judge.

40
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Judgment Record.
COMPLAINT.

Filed September 30, 1912.

State of N e w  J e r se y , )7 v SS
Co unty  of H u d s o n . (

10
CIRCUIT COURT HOLDEN IN AND FOR 

SAID COUNTY.

Co n sta n tin e  G r y b o w s k i as admin­
istrator of the goods, etc., of 
Joseph Grybowski, deceased,

Plaintiff, 
vs.

The Erie Railroad Company, a 
corporation organized and exist­
ing under the laws of the State 
of New York,

Defendant.

The defendant was summoned to answer unto said 
plaintiff therein in an action at law upon the follow­
ing complaint. 3°

1. The plaintiff resides in the City of Jersey City, 
Hudson County, New Jersey.

2. That before and at the time of the committing 
o the grievances hereinafter mentioned, to wit, on
anuary llth  and 12th, 1912, at Jersey City, in the

ripf111/  ®u<̂ son an(i State of New Jersey, the said 
en ant was, and still is, engaged in the business 
common carrier by railroad and was, and still is

Complaint.
Action 
at Law.

20

40
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Complaint.

IO

20

C%0

94'0

engaged in commerce between tbe States of New 
York, New Jersey and Pennsylvania and other States 
of the United States of America, and thé said defend­
ant then and there owned, possessed and had the man­
agement and control of a certain railroad with its 
appurtenances which was then and there operated and 
used by it in such business of common carrier, and 
in commerce as aforesaid.

3. That the said defendant then and there em­
ployed divers large numbers of servants and agents 
to manage, operate and run its said railroad in its 
business of common carrier aa aforesaid and in com­
merce as aforesaid and that the plaintiff’s intestate 
was on the said January 11th and 12th, 1912, a resi­
dent of the State of New Jersey and was then and 
there employed in such commerce by the. defendant 
in the capacity Of a laborer and at the yards of term­
inal at or about Pavonia avenue and 9th street, in 
said city under the orders and directions of the said 
defendant and being so employed the plaintiff’s intes­
tate was engaged in such commerce in removing ashes 
taken from engine so engaged in such commerce from 
a certain ash pit where they have been dumped, for 
the purpose of removal and that the said ash pit w as 
immediately under the tracks of the defendant upon 
which its said engines or locomotives passed and tm 
the injuries hereinafter mentioned were receive an 
suffered by the plaintiff’s intestate while employed in 
such commerce and were inflicted by the sai e 
apt through Its officers, agents and employees while t
said plaintiff’s intestate was so employed in sue co
merce by the said defendant as such common 
in such commerce between the aforesaid

,, 1. That the said employment of plaintiff’s intes­
tate was exceedingly dangerous and hazar °"s 
was not carefully and properly 
notified and warned Of thè probable dangers



Complaint.
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employment before they became actual dangers and 
it then and there became and .was the duty of the said 
defendant to provide and maintain and operate a 
proper system of signals and warnings in the opera­
tion and management of its said railroad and to care­
fully and properly protect, guard, notify and warn 
the plaintiff’s intestate of the probable dangers of his 
said employment and to give him warning and notice 
thereof before the said probable dangers became ac- 10 
tual dangers, so that plaintiff’s intestate might not 
be subjected and exposed to extreme and unnecessary 
dangers of life and bodily peril not required nor con­
templated by his said employment.

5. Yet the said defendant, then and there disre­
garded its duty in this behalf in that it did not pro­
vide, maintain and operate a proper system of signals 
and warnings in the operation and management of its 
said railroad and in that it did not carefully and 
properly protect, guard, notify and warn the plain­
tiff’s intestate of the probable dangers of his said 

■ employment and in that it did not give the plaintiff’s 
intestate reasonable warning and notice thereof be- 
fore the said probable dangers became actual dangers 
and thereby the plaintiff’s intestate was subjected 
an exposed to extreme and unnecessary danger of 
ife and bodily peril not required, nor contemplated, 
bf hls employment and thereby, while the said 
p amtiff’s intestate was so employed in such com­
merce ns aforesaid, at the place aforesaid, and while 

e said defendant was such common carrier and en- 
whh r  C0,mmerce between the aforesaid States, and 
wort • e P- aintlff’s ^testate was engaged in his said 
11T1, “  aSh Pit Under saM tracks and road beds
the *lmheiOTderS and direction of the said defendant,
1 P intestate was struck and run over
therebvTiS116̂ ^ - train °f the said defendaat and 
11th 1Q19 K mJUrieS at about midaW t on June 

’ ’ y and through the negligence of the offi- i

20
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40
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Complaint.

cers, agents and employees of the said defendant and 
was thereby so wounded, cut and mangled that he 
died, to wit, on January 1 2 th, 1912, at Jersey City, 
in the county aforesaid leaving him surviving Andrzey 
Grybowski who was before and at the time of his 
death, his father as his next of kin to the damage 
of the plaintiff $25,000.00.

_ 6 . That this action was commenced within twoJLU #years from the time the said cause of action accrued;
wherefore and by virtue of an act of Congress of the 
United States of America, entitled “An Act relating 
to the liability of common carriers by railroads to 
their employees in certain cases” being a public act 
and approved April 22, 1908, and the supplements 
thereto and amendments thereof, an action has ac­
crued to the said plaintiff to demand and have of and 
from the said defendant the sum of money herein de- 

2 0  manded in manner and form as is demanded.
7. That the said plaintiff brings here into court 

the letters of administration of the goods and chattels, 
rights and credits, moneys and effects of the said 
Joseph Grybowski granted to him from the Surrogate 
of the County of Hudson, in the State of New Jersey, 
on September 5, 1912.

8 . The plaintiff demands the sum of two hundred 
dollars as and for the burial and funeral expenses in 
curred by him for the burial of the said Joseph Gry 
bowski, the said plaintiff’s intestate.

9. The plaintiff demands as damages $25,000.00.
FRANK M. HARDENBROOK,

Attorney for Plaintiff.

Filed Clerk’s Office, September 30,
1912, Hudson County.

J ohn F. Crosby, Cleric.

40



13
Answer.

ANSWER.
Filed October 15, 1912.

The defendant corporation answers as follows:
The defendant, Erie Railroad Company, a corpora­

tion of the State of New York, having its principal 
office in New Jersey, at the City of Jersey City, says 
that:

1. It denies the truth of the matters contained in 
the complaint.

2. At the time of the death of plaintiff’s intestate, 
Joseph Grybowski, the said Joseph Grybowski was in 
the employ of the defendant, pursuant to a contract 
of hiring made subject to the provisions of Section II 
of the Statute of the State of New Jersey entitled, 
“An Act prescribing the liability of an employer to 
make compensation for injuries received by an em­
ployee in the course of employment, establishing an 
elective schedule of compensation, and regulating 
procedure for the determination of liability and com­
pensation thereunder” (being Chapter 95 of New Jer­
sey Laws of 1911); and whatever rights, if any, the 
plaintiff and the next of kin of said Joseph Grybowski 
have to recover compensation from this defendant by 
reason of the death of said Joseph Grybowski, are 
governed and limited by the provisions of said Sec­
tion II of said Statute of the State of New Jersey.

3. The death of plaintiff’s intestate, Joseph Gry­
bowski, was due directly to contributory negligence 
on the part of said Joseph Grybowski.

4- The risk of injury from the dangers of the ein- 
P oyment of plaintiff’s intestate, Joseph Grybowski, 
as specified in the complaint, was assumed by the said 
osep Grybowski as incidental to his employment.

COLLINS & CORBIN, 
Attorneys of defendant. 

Filed, Clerk’s Office October 15,
1912, Hudson County, N. J.

J ohn F. Crosby, Clerk.



Order to Strike Out.
U

ORDER.

Filed November 1, 1912. 

HUDSON COUNTY CIRCUIT COURT.

10
Constantine Grybowski, as 

admx.,
Plaintiff,

vs.

Erie Railroad Company,
Defendant.

I t appearing to the court that the above named 
plaintiff has given due written notice to the defendant 

20 fi a motion to strike from thé defendant’s answer, 
^paragraph number two thereof, pleading that this ac­
tion is governed and controlled by Section 11 of'Chap* 
ter 95 of the Laws of 1911 of this state.
•'•’•■¡Tt. is therefore on this 1st day of November, 1912, 
ordered by the court that the said defense in said an­
swer of said defendant be stricken out as constituting 
no defense to this action with costs. All rights of the 
defendant to review this order, on appeal are hereby 
presetted.

30 v FRANK M. HARDENBROOK,
Attorney for Plaintiff.

Let the above order be entered upon the minutes.
WM. H. SPEER,

Judge of the Hudson C o u n ty  Circuit Court.

Filed, Clerk’s Office November 1,
1912, Hudson County, N. J.

J ohn F. Crosby, Clerk.40
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Judgment.

JUDGMENT.

This action was tried before Judge Luther A. 
Campbell, with a jury at the Hudson Circuit on 
March 17th, 1914.

The cause having been heard and submitted to the 
jury, they returned their verdict as follows: They 
say that they find for the plaintiff and against the de­
fendant and they assess the damages of the plaintiff ' io 
on occasion of the premises at the sum of twelve hidh- 
dred dollars ($1,200). 'r

Whereupon it is adjudged that the plaintiff recover 
of the defendant the sum of twelve hundred dollars 
($1,200) and his costs which are taxed at the sum 
of fifty-five dollars and eighty-three cents ($55.83) 
making in the whole the sum of one thousand two 
hundred and fifty-five dollars and eighty-three cents 
($1,255.83).

Judgment entered this March 17th, 1914.
LUTHER A. CAMPBELL,

Judge. >

Attest: '
John F. Crosby,

(l. s.) , j  , Clerk.

Mr. Bardenbrook. I offer in evidence letters of 
administration granted to Constantine Grybowski, on %  
the goods, chattels and credits of Joseph Grybowski, 
granted by the Surrogate on the 5th of September,

(Paper marked Exhibit P. 1.)
Mr. Bardenbrook. I will read in evidence the stip- 

11 a 10n entered into between respective counsel in the
CaSG \

It is hereby consented that the annexed copy 
o e record of St. Francis Hospital, that is, of ^
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Interrogatories and Answers.

the injury and ¡cause of death of Joseph Grybow- 
ski, may be received in evidence at the trial of 
the above stated case, without other or further 
proof as to the said injuries and cause of death.”

The Court. I assume, Mr. Hobart, you do not con­
test that offer?

Mr. Hobart. No; I have signed the stipulation.
10 Mr. Hardenbrook. The record of St. Francis Hos­

pital is: “St. Francis Hospital, Jersey City, New 
Jersey. Hospital Record. Patient, Joseph Grybow- 
ski, residence 129 Pavonia avenue, Jersey City; occu­
pation laborer, Erie Railroad ; admitted January 11, 
1912 ; died January 12, 1912 ; diagnosis crushing in­
juries of both legs; compound comminuted fracture 
of tibia and fibula, both legs, just below the knee.”

I will also read another stipulation which has been 
entered into in the same case:

“It is stipulated and agreed that on the trial of 
this action the following facts are admitted to be true 
and such admission shall stand in lieu of proof of the 
same in each of them upon said trial:

“First, that on the 12th of January, 1912, the plain­
tiff in said case, Joseph Grybowski, was being paid 
by the defendant, twelve dollars and fifty cents weekly 
wages; second, that the annexed is a copy of the 
American Experience Mortality Tables, showing the 
expectancy of life.” We will offer that table in evi­
dence.

(Paper marked Exhibit P. 2.)
Mr. Hardenbrook. I will now read to you certain 

answers which have been made under oath by the de 
fendant to certain questions asked under the practice 
in this state as to facts and circumstances relative 
the matter.

“Interrogatory 1. State the place where the pla 
tiff’s intestate was employed by the defendant on
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uary 11, 1912?” To which the Railroad Company an­
swered: * '

The ash pit on the south side of the defendant’s 
terminal at Jersey City.”

“2. State the character of his employment?”
“Answer. Employed as laborer on said ash pit.”
“3. State the name of the foreman, or superintend­

ent under whose immediate orders he was working?” 20 
“Answer. Joseph Roden.”
The 4th was not answered.
5th. State the exact location of the ash pit where 

he received injuries on said date.”
“Answer. Ash pit was located on the south side 

of engine yard at the north side of the coal pockets,
between the rails of two tracks leading up to and over 
it.” '

“8th. State the manner in which the ashes were 20 
emptied or received into the ash pit.”

“Answer. As engines come over the pit the slides 
or the ash pans are opened and the ashes allowed to 
fall into the pit.”

“9th. State the manner in which the ashes were 
removed from said pit.”

“Answer. The answer is, the ashes were removed 
from the said ash pit by means of a mechanical worm 
and buckets which passed through the pit on an end­
less chain operated by gas engine.” 30

“10th. State what engines utilized said ash pit. for 
tneir respective ashes?”

^  tile defendant’s engines that ran 
time”61*867 ° ity terminal used said ash Pit at said

e-AD-ar/-1 i whether any of said engines were en-
thp s w  *U? ng trains to and from points outside ofe. State of New Jersey.”

4,0
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“Answer. They were not so engaged at the time 
of dumping the ashes.”

“12th. State the manner, in which plaintiff’s intes­
tate was injured on said day.”

“Answer. He; was run over by a locomotive or 
some part thereof.”

“13th. State the amount of wages which he was 
2 Q being paid at that time?”

“Answer. Twelve and one-half cents per hour or 
an average of one dollar and fifty cents a day when 
he worked for twelve hours.”

“14th. State the number of the engine which in­
jured him at that time?”

“Answer. No. 974.”
“15th. State whether said engine was a passenger 

or freight engine?”
“Answer. Passenger.”

20 “16th. State the point furthest north or west from 
which said engine had come on said day?”

“Answer. The point farthest north or west from 
which said engine had come at the time mentioned 
was Suffern, New York.”

“17th. State to where the said engine was going 
after dumping its ashes.”

“Answer. After dumping these ashes said engine 
was going to the coal pockets to receive coal, and then 

30 to the roundhouse to be prepared for another trip.

40
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David D. Coleman, direct.

DAVID D. COLEMAN, sworn.
Direct examination by Mr. Hardenbrook.

Q You are employed by the Erie Railroad Com­
pany?

A Yes.
Q In what capacity?
A General foreman.
Q Where is your place of work?
A At the south side of engine yard, Pavonia ave­

nue.
Q Pavonia avenue?
A Yes.
Q Jersey City, Hudson County, New Jersey? 

k A Yes.
Q: How long have you been employed there as 

foreman?
A Been foreman about twelve years.
Q You were foreman on the 12th of January, 

1912, were you not?
A Yes.
Q, Working for the Erie Railroad Company at 

that locality?
A Yes.
Q Into and through what States did the Erie Rail­

road Company run at that time?
A New Jersey, Pennsylvania, New York.
Q And the trains operated by the Erie Railroad 

Company into Pennsylvania and New York utilized 
the terminal yard at the foot of Pavonia avenue, 
where you were employed, did they not?

A Yes.
Q At that time?
A Yes.

h n, tra*ns which came into that yard were
reight and passenger trains, were they not?

A We handle passenger part only.
At that yard?
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David D. Coleman} cross.

A Our terminal.
Q Only passenger trains?
A Passenger engines we handle.

Cross examination by Mr. Hobart.
Q Were you in general charge of the yard or only 

a part of the yard?
A Had charge of the engines only.

10 Q The passenger engines that come, into Jersey 
City?

A The passenger engines.
Q Where is the terminal of the Erie Railroad at 

Jersey City?
A The foot of Pavonia avenue.
Q Is that where the passenger trains ran at that 

time?
A Yes.
Q How far is the passenger shed or passenger sta- 

20 tion from the ash pit?
Mr. Hardenbrook. I object. There has been 

nothing brought out on direct examination other 
than the testimony showing this railroad is en­
gaged in interstate commerce, nothing whatever.

The Court. How do I know but what this ques­
tion may go to that point ?

Mr. Hardenbrook. This is as to the location 
and situation of ash pits in the yard.

The Court. What is the purpose of the ques- 
^0 tion?

Mr. Hobart. You honor has suggested the pur- 
pose.

The Court. If it is to the point of determining 
that question, the question you have brought out 
on direct examination, I will permit the ques 
tion for that purpose only.

A I should judge about two blocks.
Q When these engines or trains that run throng 

40 New York, and Pensylvania, and through New Jersey,
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David D. Coleman> cross.

come into the passenger shed at Jersey City, do they 
stop and discharge passengers at that shed and sta­
tion?

A Yea.
Q And that was the custom at this time in Janu­

ary, 1912?
A Yes.
Q And after the passengers have been discharged 

at the passenger shed what was done with the engine, H* 
that is, where do the engines go?

A Well, the majority of cases the switch engine 
pulls the train away from the engine, and then the 
engine goes light to the ash pit—comes up on the turn­
table, and is turned and goes to the ash pit light.

Q Without any cars attached?
A Yes.
Q You said a majority of the cases; what about 

the other cases?
A Well, in some cases the engine might kick its 

train up in the yard herself, and then go down and 
come up on the ash pit light.

Q In other cases?
A Yes.
Q Eh?
A No, sir; that is about—
Q How about the Monmouth street yard; do any 

of the engines bring in trains and take them up to the 
Monmouth street yard?

(Objected to as immaterial, irrelevant and not ^ 
cross examination.)

(Question allowed.)
A Yes, sir; they back.them out to the Monmouth

street yard and then the engines come light to the 
ash pit.

Q So that in those cases where the engine took 
ieir trains to Monmouth street they would leave the 

trams at that point?
40



Frank Gott} direct.
09

A Yes.
Q And then run light right to the ash pit?
A Yes.
Q So in every case where they are run to the ash 

pit they are light engines?
A Yes, every case.
Q That is the way it was handled?
A Yes.

10
By the Court.

Q You mean by “light” they are without any cars? 
A Yes.

By Mr. Hobart.
Q How far is the Monmouth street yard from the 

ash pit?
A About five blocks.

2 o FRANK GOTT, sworn and examined through Polish 
Interpreter.

Direct examination by Mr. Hardenbrook.
Q Where do you live?
A Pavonia avenue. 129 Pavonia avenue, Jersey 

City.
Q What is your business?
A I work at the Erie Railroad, by the engines.
Q Was he working for the Erie Railroad Com­

pany on the 11th and 12th of January, 1912?
'&§.■ A Yes, sir, I was.

Q What work was he doing for the Erie Railroad
Company at that time?

A I worked firing at the engines.
Q Fireman on an engine?
A Yes.

Mr. Hobart. I do not think he means that-' 
The Interpreter. He means he worked by 

at the engine. He cleans out the ash pan an 
dumps the ashes, and cleans out the fire.40



Frank Oott} direct.
¿3

Q He cleans out the fire in the engine, is that what 
you mean?

A Yes, sir, from the engine.
Q Did he know Joseph Grybowski in his life time?
A I did.
Q Did you see the accident to him on the night 

of January 11th, 1912?
A I saw him when he was under the engine.
Q Was that the engine on which he was employed? 10
A Yes, sir, same engine.
Q Was that immediately over the ash pit, or—ask 

him if he knows where the ash pit is?
A Yes, sir.
Q Had this engine which he was on, which this 

man was on—had that backed down on to the ash pit 
or had it come down head on? A No, sir; she stood 
over the pit.

Q How did it get on the pit; did it back down Vf> 
over the pit or did it go head on over the pit? 20

A She came there; to clean out the fire—fire to be 
cleaned out of the machine.

Q Dumping the ashes into the pit?
A It should be emptied, but it was not emptied 

yet.
Q It came down over the pit for the purpose of 

having the ashes emptied—ask him?
A Yes.
Q Did the engine back down over the pit or not? 4;
A Yes. JO

Was there any light on the rear end of the en-
q A-LI“  •

rear 111616 W&S * light °n tbe front’ but none in the

any bell rung or whistle, blown be- 
^  is eugiue moved down over the pit?

-onl Wllê the machine was in motion the bell rung 
when b<\ time wben n  wais nearing the pit, but 

U backed fr°m the pit it did not ring.
40
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Frank Goti, direct.

Q He said he saw this man’s body. I call your 
attention to the fact that he saw this man’s body lying 
under the engine. What portion of the body did he 
see under the engine?

A I saw the whole body—head to foot.

R e c e ss .

10

20

30

10

By Mr. Hardenbrook (continuing).
Q Were any of the wheels resting on any part of 

his body?
A It was between the wheels ; part of the wheels 

had already passed.
Q How did they get the man’s body out from un­

der the engine?
A They used two jacks.
Q FOr what purpose?
A Because they could not pull it out, pull the 

body out.
Qi Well, if the wheels were not resting on any part 

of the man’s body what was to prevent taking the 
man’s body out from under the engine?

A Some spring in connection with the engine 
forced the leg—fastened the leg down the four 
wheels under a truck—one wheel passed between 
wheels is a spring that fastened the leg fast that a 
the leg fastened, and they could not get it.

Q About how long did it take them to get tiie
man’s body from under the engine?

A About an hour.
Q What was the condition of the man w e ^  

got him out from under the engine; was he living
dead?

Q Ibo u fw h rt ttaiT of night was this that this 

happened to one_ flfteen minutes to one

when this happened.
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Frank Gott, direct.

Q What was the kind and character of the night; 
was it bright and light or dark?

A It was as usual; there was light came from the 
front, but not from the rear.

Q As to the sky, was it moonlight, bright or clear 
night, or dark night?

A Yes.
Q Yes, what?
A I did not closely observe the sky as to the na­

ture of the light.
Q Couldn’t he say whether it was bright and dear 

or whether it was dark?
A It was not dark. I cannot say as to the exact— 

I did not look up in the sky to see.
Q What portion of the engine was he working on 

at the time of the accident?
A I was on the tank, near the tire box.
Q Well, was there any portion of the engine be­

yond that point, between him and the rear end of the 
engine? He was working in the fire box.

The Interpreter. He was near the fire box.
Q Was there a tender back of that?
A I don’t know what the tender is.
Q The receptacle where they keep coal?
A Yes, the tank was behind me and I wTas standing 

near the fire box.
Q Then the tender was between him and the rear 

end of the tender?
A I got on the tank as soon as I heard this acci­

dent between the tank and the engine.
Q Which wheel was it that passed over this map’s 

body? Was it the wheels under the tender or the 
wheels under the engine?

A The wheel from under the tank.
Q Under the tank?
A Yes.
Q What does he mean when he says “tank”?

10

20

30

40
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Frank Gott, cross.

The Court. He means tender. What you call 
tender he calls tank, because he didn’t understand 
what tender meant.

Cross examination by Mr. Hobart.
Q Did you know Joe?
A I knew him, but his name was given there as 

Joe Cole.
10 Q Did you s§e Joe before he was killed?

A 1 saw him in the old country and I saw him 
here.

Q What country do you mean? What country 
did he come from?

A Russian Poland,
Q How long had he been in this country?
A Two years and a half.
Q How long had he worked at the ash pit?
A Three days and the fourth day he met with the 

120 accident.
Q Did you see Joe on the night of tlie accident be­

fore he was killed?
A Yes, sir; I saw him.
Q Where was he when you saw him?
A He was at the work.
Q Did you see Joe on the night of the accident 

before he was killed?
A Yes, I saw him.

. Q Where was he when you saw him?
’ftO A He was at the work.

Q Was he down in the pit or was he on tie
ground?

A Immediately before the accident, I did not see

him. '
Q Did you see any electric lights near the p ac

where the accident happened?
A It was burning in front.

The Court. He does not understand that, ap- 
40 parently.
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Frank Savage, direct.

Q I am not talking about the light on the engine, 
but an electric light on a pole.

A Yes, sir, before the injuries there was an elec­
tric light.

Q Did you see the engine come tip on thé ash pit?
A Sure. I was there when ihe machine ap­

proached the pit.
Q Had you done any work on the engine before the 

accident?
A As soon as the engine stopped, I got on the en­

gine.
Q What did you do on the enginé?
A . I was cleaning out the fire.
Q How long were you on the engine before the 

accident happened?
A Two minutes and a half.

FRANK SAVAGE, sworn and examined through 
Italian interpreter.

, Direqt examination: by Mr. Hardenbrook.
Q Where do you live?
A: 498 Sixth street.
Q What is your business? What do you work 

at? What do you do now?
A Formerly I worked with a gas engine.
Q Were you working for the Erie Railroad at 

midnight on the 11th of January, 1912?
A I was. I worked there.
Q What was he doing there?
A I run a gas engine.
* W *  he work in the ash pit on the night of 

the 11th of January ?
A No, sir; I didn’t work in the pit; I worked on 

the surface. ' ' ■ -
3 "^e ^as to which you refer was the gas
gme used in connection with the ash pit?



Frank Savage, direct.
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80

A The machine would lower the buckets to the 
ash pits.

Q The ash buckets—does he mean the buckets of 
ashes?

A Ash buckets.
Q Did you notice Joseph Grybowski?
A Only since—when I started to work there.
Q Did you see him at work this night of the 11th 

of January?
A I saw him, he was my partner.
Q You were both working together in the pit and 

around the pit?
A Yes, sir.
Q What was he doing when you last saw him?
A When he stopped cleaning the pit I gave him a 

signal he should come up on the surface, and I went 
to stop my machine.

Q How far distant from the pit was this machine 
which he went to stop?

A About fifty feet, about.
Q What signal was it he gave Grybowski to come 

out of the pit?
A I knocked with the hook on a piece of tin.
Q Is this engine which he had charge of in a 

shanty?
A Yes, sir, in a shanty.
Q1 How long did it take you to go from the point 

where you gave Grybowski the signal to come out of 
the pit to this shanty, this sixty feet?

A About a minute or two.
Q Sixty feet? Ask him if it took him two min­

utes to walk sixty feet?
A I did not so closely observe as to the exact time.
Q Did he walk direct from the point where he 

had given Grybowski the signal to the shanty ?
A Sure, because we clean the—not far from the 

shanty we clean, so we walk.
Q He walked direct there without stopping.40
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Frank Salvage, direct.

A No; you have to go around to the rear, to the 
door. . j v'■ , .

Q When he got to the shanty what did he hear, if 
anything?

A I went. to stop the machine. I turned around 
the gas—or the electric—

Q What did he hear, I asked him. Ask him if he 
heard anybody cry?

A No, sir; I didn’t hear any noise.
Q When did he next see Grybowski?
A When I went down to the pit,
Q How did he come to go to the pit?
A Because I had to go down. He was working 

there.
Q Didn’t hear any cry while he was in the shanty?
A I didn’t hear any noise.
Q How long was he in the shanty?
A About ten minutes.
Q When he went down to the pit—where did he 

see Grybowski?
A About two fbet from the hole—one wheel al­

ready passed over his leg.
Q Which wheel of the engine was it, or which 

wheel was it?
A The rear wheel. y v - * ,
Q Was it a wheel of the tender or a wheel of the 

engine itself?
A From the tank.
Q Was one of the wheels resting on him when lie 

got there? .. ? - . i .
A No, sir; it already passed.
Q Did they get his body out?
A They had to use some jacks to get him out.
Q Why was that necessary, if no part of the en­

gine was resting on his body?
A Because they couldn’t  pull him out.

Was his body between the wheels or was the 
wneel resting on it?
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Frank Savage, cross.

A There was a spring—what they call a truck be­
tween the wheels kept it there.

Q Was there any light on the rear end of this 
engine or tender?

A The rear it was quite dark ; there was no light
The Court. That does not answer the question.

The question was, was there a light on the rear
IP end of the tank.

A No, sir, there was no light iu the rear. I did 
not see any light.

Q After he gave this signal to Grybowski to come 
out of the pit, and between that time and the time 
when you saw Grybowski’s body under the wheels, 
did. you hear any bells rung or any whistles blown?

A I didn’t hear any bell rung as I went to the 
shanty.

20 Q Or whistles blown?
A Did not hear any whistles.
Q How long did he say he had known Grybowski?
A From the time he worked there, three or four 

days.
Q He knew him in Europe, did he not?
A No, sir.
Q What kind of a night was this, light or dark?
A It was a clear night.
Q Was it moonlight, or don’t you remember?

3 q A Yes, sir, it was bright light.
Q Was there moonlight? Was there a moon or 

don’t you know, don’t you remember?
A No, sir; I couldn’t see, because it was behind a 

tank, I couldn’t see.
Cross examination by Mr. Hobart.

Q What kind of a signal did you give to Grybow­
ski to come up out of the pit?

A I knocked with the hook on the tin.
Q On the tin on top of the pit?40
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A Yes, sir.
Q After you knocked on the pit—knocked on the 

top of the pit—did you see Grybowski start to come 
up?

A No, sir, I didn’t see him because I went to the 
shanty and left him there.

Q Was there an electric light near the shanty?
A Yes, sir; it was behind the engine, the other 

side of the engine. ™
Q How high about the ground?
A About eight or nine feet.
Q Were there lights in the shanty?
A No, sir, it was not—because the light is far 

from the shanty.
Q Were there any lights in the shanty?
A There was gas burning there.
Q: Were there other windows in the shanty?
A Yes.
Q So the light would shine through the windows?
A No, I didn’t see it when I stopped the machine.
Q After you went back to your shanty, did you 

shut your engine off right away or did you wait a few 
minutes?

A No, sir; I took about ten minutes after I closed
turned off the gas in the electric.
Q While the engine was running did it make anv 

noise?
A Sure, quite a noise.
Q Quite a noise? Did the buckets that pull up 30 

the ashes make any noise?
A Sure.
Q When you gave the signal to Grybowski to come 

np from the pit where was the locomotive?
A The machine was in the shanty.

(Question repeated.)
A No, sir, I didn’t see where the machine was.

40
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Constantine Grybowski, direct.

CONSTANTINE GRYBOWSKI, sworn and ex­
amined through interpreter.

Direct examination by Mr. Hardenbrook.
Q You are the administrator appointed by the sur­

rogate in this action?
A Yes.
Q You are a brother of Joseph Grybowski?
A Yes, sir.
Q What was his age on the 12th of January, 1912? 
A Well, past twenty-two years.
Q, What was his general condition of health?
A Sure, he was in healthy condition before the 

accident.
Q How big a man was he?
A Same height as I am myself.
Q Was he strong and vigorous?
A He was a strong man.
Q What were his general habits; stay home nights 

or roam around?
A When he was through with his work he would 

come home.
Q, Did he drink, to excess or otherwise?
A No, he did not.
Q Was he bright and smart and intelligent?
A He was smart enough to do his work when it 

was necessary. r
Q Is your father living? „ p
A Yes, sir. " ' ..\ ... -r -
Q What is your father’s age?
A Fifty.
Q What is the condition of his health?

Mr Hobart. I object unless the witness show * 
he has some knowledge of it.

Q How long since you have seen or heard f10111
your father?

A Going on four years.
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Constantine Grybowski, direct.

Q What was his general condition of health at the 
time you last saw him?

A He was well then and he is alive now.
Q Has he heard from him since then? Did you 

hear from him frequently?
A I receive letters steady.
Q About what intervals? How often?
A Once a month—-twice—two' letters in one 

month. 10
Q Has his father written to him at all, or stated 

to him in his letters that he is in bad health?
A Yes, sir—he was in good health.
Q Do you know of your own knowledge as to 

whether your brother, Joseph, sent any money to his 
father?

A Yes, sir, he sent.
Q Regularly or irregularly?
A One pay day he kept for himself) another pay 

day he used to send to his father, because father 20 
brought us up and we had to see that he was sup­
ported.

Q How many times was he paid a month?
A About thirty or thirty-two dollars one pay that

e kept for himself and the other pay he sent for his 
father.

Q How much would the other pay be—the same 
amount?

A I cannot say exactly what he sent, but I do
0W that he kept one pay for himself and one he 30 

sent to his father.
,.  ̂  How long had that been his custom previous to 
his death?

t r w w  TaS necessarY when he arrived to this coun- 
ry mat he should go to work and also send some 

money to his father.

death ?^°W ^een doing that previous to his

40
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Constant hie Grybowski, direct.

A During the entire- time while in America he 
would keep one pay for himself and the other to his 
father.

Q Did you ever go with your brother when he pro­
cured any drafts or money orders to send to his 
father?

A Yes, I used to go with him as I have some papers 
here (produces papers), which I found after his death.

Q At the time your brother sent money to his 
father’would he obtain any receipt or memorandum 
as to the money he sent?

A Yes, sir, he received—
Q Have you any of those receipts?
A I have some.
Q Let me see them, please?
A Some I found and some I did not find. (Pro­

duces papers.)
Q, What is your father’s name, his Christian name?
A Andrew Grybowski.
Q Where does he live?
A In the old country.
Q Whereabouts in the old country?
A Wol inski, the state.

The Court. What country?
A Russian Poland.
Q Ask him what village his father lived in?
A Dudy.

Mr. Hardenbrook. I offer three receipts pro­
duced by the witness of remittances from Joseph 
Grybowski to Andrew Grybowski, in the village 
of Dudy, one for seventy rubles, one for thirty 
rubles, and another for seventy rubles.

(Papers marked Exhibits P. 3, 4 and 5.)
Q Did you go with your brother to procure re­

mittances to send to your father more than t ir 
times in all?
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A I went quite a number of times. Only the 
papers for these I found after his death, and some I 
did not find.

Q Did you have charge of the funeral of your 
brother?

A I buried him.
Q What was the undertaker’s bill?

Mr. Hobart. I object.
1CQ And the expenses of the funeral?

Mr. Hobart. I object to it as not a part of the 
damage.

Mr. Hardenbrook. I will withdraw it.
The Court. Do you know the value of a ruble 

in United States currency?
The Interpreter. About fifty cents.

i Gross examination by Mr. Hobart.
Q Has your father lived in Eussian Poland all of 20 

his life?
A The whole of his life.
Q And he was in Russian Poland then at the time 

your brother was killed?
A Yes, he was. He was with his father until he 

arrived in this country.
Q Does he live there yet?
A He lives there in the same place.
Q Do you know how much your brother earned?
A Sometimes he would' make thirty-three and 30 

thirty-four dollars a pay day.
Q How often were you paid?
A Twice a month.
Q Did your brother send money to his father 

through a banker in Jersey City?
A From a man named Snitzer, from New York,

And a. man named Gross, in Jersey City.
Q Is that Mr. Emanuel Gross?
A The place of business on Henderson street.

325 Henderson? 4 0
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A I don’t know the number.
Q How much did your brother send through Mr. 

Gross?
A I have not found the papers. They got de­

stroyed—but these I found.
Q Did he go to Mr. Gross about as often as lie 

went to Mr. Snitzer?
A Sometimes he would send through Snitzer and 

other times through Gross, but those papers I found 
from Snitzer, and Gross’ papers I did not find.

P laintiff Rests.

D efendant’s Motion to Non-suit.

20

30

40

Mr. Hobart. If your honor please, I ask for a 
non-suit. For convenience I will hand your 
honor a statement of the grounds, and I will read 
those of them that may be applicable to the evi­
dence as now produced.

First, defendant was not engaged in inter-state 
commerce at the time of this accident, within the 
meaning of the Federal statute; the engine that 
struck the decedent had completed its trip, pas­
sengers were discharged, engine had backed, the 
accident happened while engine was at the ash 
pit for the purpose of having the ashes removed.

Second. Plaintiff’s intestate was not engaged 
in inter-state commerce at the time of the acci 
dent; the; work he was doing being merely to keep 
the ash pit in proper working order, and so far 
as the particular engine was concerned the as es 
had not been dumped into the pit at the time o 
the accident, and there is no proof that any o 
the ashes that the intestate had to do with cam 
from the engine engaged in inter-state commei? 
So far as any proof on the subject is eon cerne ̂  
as far as can be gathered from the proofs asj*st- 
fled to-—all of the engines that dump ese a >
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even if engaged in interstate; commerce, had com­
pleted their trips and were no longer so engaged 
at the time of the dumping.

Third. No negligence has been proved on the 
part of the defendant, or any of its officers, agents 
or employees. When the engine was moved there 
is no proof of any failure to give any customary 
signals. There is no proof that any of the em­
ployees knew that plaintiff’s intestate was com­
ing from the manhole at the time the engine was 
moved.

Fourth. The risk of injury was assumed by 
plaintiff’s intestate in coming out of the man­
hole at a time when he knew or with reasonable 
care on his part should have known that the en­
gine was moving and was in plain sight.

The fifth ground is out under the proof.
Sixth. Under the Federal statute, on which 

this suit is based, even if there was any proof of 
pecuniary loss, the plaintiff cannot recover, as 
the benefit of the Federal statute does not accrue 
to non-resident aliens. (See McGovern vs. Phil­
adelphia & Reading Railroad Company, 209 Fed­
eral, 975.)

Seventh. The rights of the parties hereto are 
governed and limited by the provisions of Chap­
ter 95, New Jersey laws of 1911, and this court 
therefore has no jurisdiction to entertain this 
cause of action.

(Discussion.)
(During the argument. the stenographer was 

instructed to note on the record that the plain­
tiff s decedent was a single, unmarried man, with 
no children.)

The Court. The court will deny the motion for 
on suit. You may have you objection entered. 

r‘ Hobart. Note an objection.

10
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D efendant’s Testimony,

ANTHONY J. RODEN, sworn.
Direct examination by Mr. Hobart.

Q On the 11th and 12th of January, 1912, where 
were you employed, Mr. Roden?

A Ash pit, acting foreman.
10 Q For the Erie Railroad Company?

A Yes.
Q Did you know Frank Savage who testified a few 

moments ago?
A Frank Savage, yes.
Q Did you know Joseph Grybowski?
A Yes.
Q What time did you go on duty on the night of 

January 11th?
A Six P. M.

20 Q What was your position at that time when you 
went on duty?

A I was put there as acting foreman on the ash 
pit—the regular—

Q Took the place of the regular man?
A The regular man reported sick.
Q Did you see Grybowski working there that 

night?
A Yes.
Q What was he doing?

30 A Why, he was laboring around there until it was 
time to start up and unload the bucket, or unload the 
pits* clean them out.

Q Did you see him working in the pit that night? 
A Yes—I didn’t just see him working in the pit, 

but I gave him orders to go down here and get ready 
to start cleaning out; the pits.

Q Describe what his work was?
A Why, first start off, we start up the gas engine 

and get the endless chain buckets to going, and e 
came and got his torch and after he got his torch40
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start down the ladder ; after he got dowm there, why,
Mr. Savage was put there by me to work on top, plug­
ging down the ashes.

Q About what time, was that in the evening?
A That was between eleven and twelve we started, 

some time around there.
Q What was the purpose of these buckets and 

what did they do?
A Them buckets, why, we had a hopper-—the ashes 19 

fell in from the locomotives and after this pit was 
filled, we watered it down and pulled it off, and after 
that this man went down and worked as, what they 
call a hopper slide—after he opened his slide the 
ashes from this hopper fell into what they call a 
worm, and this worm revolved and had on it the buck­
ets, and these, ashes fell into the buckets and these 
buckets carried the ashes to the top.

Q The first process of the dumping of the ashes 
then was to let them fall into this hopper? 20

A Yes.
Q Then when the hopper got full the slide in the 

bopper would be released?
A Yes.
Q After that was released then the ashes would 

fall into this worm carried into the buckets?
A Yes.
Q Where were the buckets taken? A Up to a

Kill aIt «1__ i -  _ XTbrick chute we had made up on top, way up on the 
other end of the pit.

Q Where did they go after that?
A Why, we used to have the yard gang come 

around there with cars and we had chutes on that 
we opened and dropped down into the cars and taken

Q How many ash pits were there?

lie print, which I think you have 
you if you can state whether orimf 17 »Late wneiner or

represents the layout of the tracks and the
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gas engine house and ash pits as they were in Janu­
ary, 1912?

A Well, as far as I can see to my ability on this 
blue print it is pretty near the same as the ash pit 
we had.

Q It was not changed since then?
A Oh, yes;, we got a different one altogether now. 
Qi There was what is called a manhole?

W  A Yes.
Q About at the place indicated?
A Yes; supposed to be a rail in it.
Qi Apparently this is indicated as near a rail.
A Yes.
Q Is that the way it was?
A Yes.
Q Near the south ash pit?
A Yes.

9q Q Does that represent the location of the gas en­
gine house?

A Yes—two arc lights.
Q These places that are indicated here as convey­

ors, was that where the buckets run?
A Yes, right near the engine house.
Q How many engines could be placed over the ash 

pits at the same time?
A Four.
Q Two on each track?
A Yes—provided you want to dump the ashes into 

the hopper; is that what you want?
Q Yes.
A Yes, sir.

(Blue print offered in evidence and marked 
Exhibit D. 1.)

'Mr. Hardenbrook. Is it substantially the 
same? There has been change made there, but is 
that substantially what it was?

40 The Witness. Yes—the engine house—chan­
nels—buckets. (Indicating.)
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Q Where was Grybowski that night the last time 
you saw him? A The last timé I saw him?

Q I mean before he was hurt?
A Before he was hurt? He was downstairs the 

time he was cleaning out the buckets.
Q You mean down in the pit?
A Down in the pit.
Q How did you get down that pit?
A Walked down that ladder facing the west end.
Q The ladder was located at the west end of the 

man-hole?
A Yes; when you went down the ladder you were 

facing toward the west.
Q Did you see him go down ?
A Yes; I seen him go down before we started.
Q After he went down what did you do?
A Why, I gave orders then to Mr. Savage to start.
Q Meaning the gas engine?
A Yes.
Q He was the engineer in charge of that?
A Yes; I had him outside that night—I always 

put two men together, so they can talk to each other.
Q Did you see a locomotive come over the ash pit 

that evening, the locomotive that afterwards ran over 
Grybowski; did you see it coming?

A I didn’t notice it, because we were inside. We 
were all down here working when this accident hap­
pened, for this accident happened right after we had 
done all our work cleaning out of the pit. I was 
standing in the engine house, waiting for the gas en­
gine to stop, to make an examination of the engine, 
which we are supposed to do, so she will be ready for 
the next trip at four o’clock.

Q Do you know what the number of the locomo­
tive was?

looked^6̂  * kn°W’ yes, after the accident I

Q That is what I mean?
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A  Yes; 974.
Q Had you seen that locomotive at any time be­

fore the accident?
A No.
Qi At the time the accident happened were you 

then in the gas engine house?
A Yes; when the accident happened I was in at­

tending to the engine.
10 Q1 Didn’t see anything of it yourself?

A No, sir.
Q , Didn’t know that the engine was moving at that 

time?
A No, sir.
Q Had you given any instructions to Grybowski 

that night as to what work he should do?
A No, sir; only just go down there and clean out 

the pits, that is all.
Q Well, had you given him any directions as to 

^  what he should do after the pits were cleaned out?
A No; he was supposed to know.
Q What was he supposed to do?
A He was supposed, after he got done cleaning 

' out the pits, climb up and clean all around the pits 
on the surface.

Q He could do that without being specially in­
structed?

A Yes; that was his duty.
Q Do you recall whether he was working there 

!j): ^  before?
A Well, I kind of have a kind of a recollection 

he did work there before, but—
Q Well, if you are not sure about it—
A I ain’t sure about it, no.

No Cross E xamination.

40
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EDWARD A. ROSE, sworn.
Direct examination by Mr. Hobart.

Q You work for the Erie Railroad Company, Mr. 
Rose?

A Yes.
Q On the night of this accident to Grybowski 

where were you employed?
A As a hostler in the ash pit. 2 0

Q What engine did you have charge of shortly be­
fore the accident?

A 612.
Q What kind of an engine was that?
A A switch engine, used to switch cars in and 

about the terminal.
Q What track was that engine on shortly before 

the accident?
A On the south ash pit track.
Q Was your engine dumped into the hopper? 20 
A Yes, sir.
Q Did you see engine 974 coming towards you9 
A Yes.
Q What did you do when 974 came along?
A I got up and moved 612 off the hopper to allow 

974 to take its place.
Q Which way did you move vour engine9 
A West.
Q Did you clear the hopper?
A Yes, sir. 30
Q At that time did you see anything of Grybow- 

Sk i  ;

A No, sir.
Q Did you know where he was at the time?

1 supposed he was in the hole.
Q Well, had you seen him down there?
A I had not seen him, no.
Q Had you seen him go down9 
A No, sir.

40
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Q Did you see the accident?
A No, sir, I did not see the accident ; I saw it 

shortly afterwards.
Q, What did you see afterwards?
A I saw he was pinned under the tank of 974.
Q How close behind you did 974 come?
A Well, I saw him coming off the turntable about, 

I should judge, maybe two hundred and fifty feet 
■̂0 away; by the time it took me to walk fifteen or twenty 

feet to get up in the engine and move her she was 
about forty feet away and followed me right on the 
ash pit.

No Cross E xamination.

THOMAS SHANNON, sworn.
Direct examination by Mr. Hobart.

20 Q You are the day foreman of the ash pit, Mr. 
Shannon?

A Yes.
Q; You were not on duty then at the time of the 

accident?
A No, sir.
Q Now, I want you to tell us a little more in de­

tail the construction of the ladder leading into the 
man-hole?

A The construction of the ladder, first, there was 
30 five steps on it and then a platform, and there were 

six more steps, those extending from the platform o 
the bottom.

Q How far below the level of the ground was the 
first platform?

A Well, about, as near as I can judge, abou 
foot, maybe more.

Q Which part of the man-hole was the ladder ui
on, which side of it?

A On the south side.40
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Q Well, that would be towards tlie west?
A Well, it would be— \
Q Take an engine headed west?
A In about the middle, yes. ;
Q How wide was the ladder?
A It was about, I should judge, about fifteen 

inches wide.
The Court. Can it be shown on the blue-print 

which you have the direction in which the ladder 
was down that man-hole?

Q Let’s see if Mr. Shannon can show it. Have you 
seen this print (indicating Exhibit D. 1) ? I may be 
permitted to explain it, so he may understand it.

Mr. Hardonbrook. No objection. Let Mr. Ho­
bart explain it.' ,

Q There is a man-hole shown on here?
A Yes. This is the gas engine house, here is the 

two tracks here, here is the man-hole.
Q Which way was the ladder?
A Right down here.
Q Can you put an X on it?
A Here is the man-hole and here is the ladder 

right here.
Q Just mark it with a pencil; mark it X.

(Witness complies, and marks plan with an
x .) - ■ * -  ■■; -

By the Coart. - - 'l i  ;
Q If you were going to go down that ladder where 

would you go to do it? Just show with the pencil?
A Just go right down. Here is the ladder and 

you come to the platform.

hê e? W°Uld y°U Start t0 g0 down here 0r here or

„jjL I,don t know> you could get from here or you 
could step from here in.

Q Could you step from this track?
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A It was not a bit handy. The railing is there. 
B y Mr. Hobart.

Q A man going down that ladder or coming up 
that ladder would face towards the west?

A When he is coming up he is coming up west, 
with his face towards the west.

10 N o Cross E xamination.

FRANK SAVAGE, re-called and examined through 
Interpreter.

Direct examination by Mr. Hobart.
Q At the time Joe went to work on the ash pit 

did you say anything to him about looking out for 
engines?

Mr. Hardenbrook. I object. I submit that 
20 this ought to have been gone over on cross exam­

ination.
Mr. Hobart. Counsel would have objected at 

that time.
The Court. I will permit it.

A I said, “Watch yourself” ; I went and took him 
down the put and showed him.

Q Did you show him where the ladder was?
A I did, and the buckets where he stood.

30 Cross examination by Mr. Hardenbrook.
Q That was when this man Grybowski first went 

to work, when he gave him these instructions?
A Yes, sir.
Q That was some days before he was killed?
A Three or four or five days before.

40
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John Carlo} direct.

JOHN CARLO, sworn.
Direct examination by Mr. Hobart.

Q You are employed by the company, Mr. Carlo’ 
A Yes.
Q In what position?
A Well, I am in the tool room now.
Q At the time of this accident to Grybowski, 

where were you employed?
A I was foreman of the pit, but I was sick, I was 

off, sick.
Qi Did you know Grybowski before he was hurt?
A Yes, sir.
Q How long had you known him?
A Oh, known him about six—about six months, 

between six and seven months.
Q Had he ever worked in the ash pit before this 

time?
A Yes.
Q; When?
A Well, he was hired in January, 1911.
Q How long did he work?
A From the 24th of January, 1911, until the 3rd 

of July, 1911.
Q Did he work at night all that time?
A Yes.
Q On this same pit?
A On the same pit.
Q And doing the same kind of work?
A No, sir; he was fire cleaning at the time before?

they? M the ^  Cleaners work on the ground, do

No, they clean fires.
a are n0t suPPosed to go down in the pit?

No, not fire cleaners.
hint w™' cominS back to the time he was hurt, how 
pit? b f0re he was ta r t had he been working in the
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A Why, when he was hired again on the 6th of 
January, 1912.

Q Worked every night up to the time of the acci­
dent?

Q Well, yes, as far as I know. He worked three
nights for me, when I was working -there, and I laid
off, he worked the 6thr 7th and 8th, and I laid off
on the 8th, and he was hurt on the lltli.

XO Q Did you say anything to him about looking out 
for engines? f I ^ 1 ¡1 ^  T

A Yes, sir. *
Q1 What did you say?
A I always notified him.
Q What? ;

" fJA.ip.il always notified him when he went down the 
hole to clean those pits to look out coming up.
By Mr. Hardenbroolc. ‘AY

$9 Q, How many men have been killed in that ash pit 
the last two years?

Mr. Hobart. I  object.
The Court. Is it material?
Mr. Hardenbroolc. I will withdraw it.

GEOEGE SHEDDLAR, sworn.
Direct examination by Mr. Hobart.

Q You are employed on the railroad as a locomoOn ^
■ five engineer, I believe?

. A Yes, sir. ■■
Q Have been for how long?
A Twelve years engineer, twenty-four years

told. 8 -
Q Were you in charge of engine 974 on the mg

when this accident happened?
A. Yes. j
Q You had gone on the train, I understan , "I

into the passenger yard?40
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A Yes, sir.
Q Or passenger shed? 
A Yes.
Q And did you leave the train there?
A Sir?
Q Did you leave the train there and then run your 

engine out, or what did you do?
A I don’t remember now whether we kicked the 

train out or a switch engine came after the train; *0 
anyway we backed the engine from the shed up to the 
turntable.

Q When you got upon the turntable was there 
any train fastened to your engine?

A No, no.
Q What did you do with the turntable?
A Put the engine on the table.
Q Turn around?
A Turn around.
Q Where did you go then? 20
A Started off the table a little ways, and stopped.

The reason I stopped was because I could not rup
right up on the pit on account of another engine ahead 
of me.

Q How long did you wait?
A Well, about five minutes or ten minutes, I don’t 

remember just exactly.
Q Then this other train moved away?
A Moved up ahead and I followed right up.
Q Which end of the pit did you come on—on the 

east end or west end?
A Why, on the pit next to the gas house here, 

of it? W°Uld be the SOuth track’ but which end
A All right—
Q There are two pits there, aren’t there? 
A Yes. ri

mQJ W0 p;ts on eaeh track. When that engine 
Jour en^ne? UP —  the pit did yOU go with

30

40
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10

20

30

40

A Why, I run right along up to the second pit. 
There is two pits there. I run over the first pit and 
run up to the second pit and give another man a 
chance to follow me up.

Q Were you on your engine at that time?
A No, sir.
Q> Who was?
A The fireman.
Q Where were you?
A I was on the ground.

. Q What were you doing on the ground?
A When I got off the turntable I stopped, just as 

I told you, I could not run up on the pit, and got down 
on the left side to examine this engine. In the mean­
time, why, this engine ahead moved on, so I hollered 
up to the fireman to keep on going up the pit, and I 
followed the engine right up, walking as fast as she 
moved—moving very slowly. It. was a cold winter s 
night, plenty of snow there on the ground, it was hard 
walking, it was slippery walking, so I went nice and 
easy and I followed the engine right along, up to the 
second pit and stopped there.

Q Then what did you do?
A The fireman stopped and I followed the engine 

up in front—I think that the pilot of the engine I 
presume you know what the pilot is on a locomotive.

Qi Please tell us, what was it?
A Well, some people call it the cowcatcher, u 

we ain’t catching no cows with it—the proper name 
for it is the pilot—that is the front part of the engine, 
made out of wood.

Mr. Hardenbrook. For catching people with it 
at grade crossings.

Q Never mind, go on. , wag
A I walked in front of it and I seen the pi 

ver a lot of hot cinders and aslus—youjno« ^  
he consequences is when you put p
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over hot fire, they burn up. Well, so I hollered up 
to the fireman to move back a little, about two or 
three feet.

Q When you hollered to the fireman were you still 
on the ground?

A I was still on the ground.
Qi On which side of the engine were you?
A Well, I was on the right side.
Q On the right-hand side of the engine? 10
A Yes.
Q Looking in which direction?
A Back.
Q And the engine was headed west?
A West.
Q You were looking east?
A I was looking east.
Q Right alongside of the track on which the en­

gine was?
A Right alongside of the track I was, right along- ^  

side of the track.
Q When you looked back did you see anybody?

* A No, sir.
Q Did you take any pains to see if there was any 

one around the man-hole?
A Well, I couldn’t hardly help seeing anybody, 

if there was anybody near it.
Q Did you see anybody Around the man-hole?
A No.
Q Did you look to see if there was anybody there?

Why, I looked back, right straight back, be­
cause it is customary when you move an engine, back 
up or go ahead, you always look the direction you
Tnnvo *

By the Court.
Q

of the 
A

Well, where was this man-hole, on the same side 
engine you were on?
Yes, sir.
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By Mr. Hobart.
Qi Was there anybody anywhere around the man­

hole when you looked about and hollered to the fire­
man?

10

20

ao

40

A No, sir.
Q Could you see the man-hole?
A ¡No, well, you could see it if you made it your 

business to look right at it—it is just, back of the 
tanks.

Q Were there some arc lights around there?
A There was a big electric light, but not quite 

near the head—a few feet back of it.
Q At the time you told the fireman to back was 

there anybody then in sight around the man-hole?
A No, nobody in sight.
Q How far did the fireman back?
A Oh, I should judge, about three or four feet.
Q Now he was on the same side of the engine as

you were?
A Yes.
Q That is, he had moved over to the engineer s 

side, had he?
A - Yes.
Q Was he looking back?

. A He was looking back, yes.
Q When you moved this three or four fee w 

there any signal given?
A. No
Q NOW what the first thing you knew of anything 

wrong?
A After he backed up.

A Why, just as quick as he backed up about three 
or four feet, well, you can imagine how ^  "  
just a few seconds, of course, we hear so
ler and he stopped. «landing

Q Right at that time where were you
with reference to the engine? followed him

A Well, just about the same place, I
right back.
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Q When you told the fireman to back, were you 
alongside of the engine, or behind the engine, or 
where?

A No; I was right alongside of the engine, be­
tween the engine and tender.

Q How far were you then from the man-hole?
A Well, let me see, perhaps—I couldn’t just say 

exactly, maybe eight or ten feet.
Q About eight or ten feet?
A About eight or ten feet.

Cross examination by Mr. Hardenbrook.
Q. The fireman, as I understand you to say, rap 

the engine a little bit too far over this ash pit?
A Yes.
Q And then it became necessary for you to tell 

him to move it back some three or four feet?
A Yes, sir.
Q At that time that you told him to move it back 

three or four feet this man Grybowski had not been 
hurt, had he?

A He had not been hurt?
Q What’s that? He had not been hurt?
A No, not that I know of.
Q Then I understand you to testify that you told 

he fireman to move the engine three or four feet?
A Back.
Q And that he did it without giving any signal? 
A He did it without giving any? What kind of 

ft signal do you mean?
Q Never mind. Your counsel asked you if any 

signal was given when you moved back three or four 
ieet and you said no, didn’t you’

A Well—
Q Did you say it? Yes or no? 

mean * minute' 1 don,t understand what you

p a l ^  H°bart’ the connsel for this com-
\ e 0n direct examination a moment ago,

10

20

30

40
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if any signal was given when he backed back those 
three or four feet, you said no signal was given, didn’t 
you?

A Well, that is enough. When I tell him to back 
up three or four feet, that is my signal—that is for 
him to back up.

Q Well, there was no bell rung or whistle blown? 
A Yes, sir: the bell was rung.
Q What did you mean when you told Mr. Hobart 

no signal was given?
A What I mean by that, by signal—giving a man 

the back up signal or to come on or to go ahead—not 
by ringing a bell or blowing a whistle. We don’t call 
that signalling.

Q It was this moving back those three or four feet 
which became necessary for the reason that the fire­
man had gone on too far which caused the accident 

2 0  to the man, was.it not?
A Was it necessary to back up?

(Question repeated.)
A It was necessary, yes.

JEREMIAH MCCARTHY, sworn.
Direct examination by Mr. Hobart.

Q Were you the fireman with Mr. Sheddlar on the 
night of this accident?

3 0  A Yes, sir.
Q You recollect you engine going into the pas­

senger shed with the train?
A Yes.
Q Where did you go after that?
A We backed it on the turntable.
Q What was your recollection as to whether you 

backed up with the train or whether you bac^e P 
light?

A Why, we backed up light.
40
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Q After you got to the turntable where did you 
go?

A Why, we turned the engine around and pulled 
up over the ash pit.

Q Who was running the engine as it pulled 
towards the ash pit?

A Why, the engineer, until we came close to the 
ash pit.

Q Did you stop before you got to the ash pit? 10
A Yes.
Q What did the engineer do after you stopped?
A He lit a torch and got down on the left side and 

walked around to the right side on the front of the 
engine.

Q Did you take charge of the engine then while 
he was on the ground?

A Yes.
Q What did you do in the way of operating the 20 

engine?
A By that time 612 was on the pit ahead of us 

and he moved out of the pit, and the engineer on the 
ground said, “Move the engine up on the pit now,” 
and I started the bell ringing and moved up very slow, 
and he moved around on the right side of the engine, 
and I got up on the pit and I stopped—I went a little 
bit too far over the pit. On account of the red firebox 
m the front-of the engine, he said to me, “Back up a 
little bit.” The bell was still ringing and I reversed „ 
the engine and I backed up three or four feet. ^

Q At the time you backed up those three or four 
eet on which side of the engine were you?
A I was on the right side.
Q Was that the same side on which the engineer 

was at that time?
A Yes.

.Q When the engineer gave you—or when the en- 
^ ^°U ^ack UP> which way were you look-

40
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A When he told me to back up I turned around 
and looked to see if there was anything back of me.

Q You were looking then towards the rear of the 
engine?

A Yes.
Q Did you see anybody anywhere around this 

man-hole at this time?
A No; no.
Q Did you see anybody anywhere around it when 

your engine was backing?
A No, sir.
Q What was the first you knew that any accident 

had happened?
A Why, I heard the fellow holler.
Q At the time your engine was moving the three 

or four feet what was your bell doing?
A The bell was ringing.

20 Q What kind of a bell was it?
A Just an ordinary engine bell.
Q Runs by air, does it?
A Yes.

By a Juror.
Q It is an automatic device?
A Yes.

By Mr. Hobart.
Q Will you kindly tell us how it does operate? 

^  A By opening a little valve in the cab the air goes 
out into the pipe, into a cylinder right close to the 
bell—when the air goes in and whenever it raises the 
piston in the cylinder up it starts the bell ringing.

Q Will the bell keep on ringing until the device
is shut off?

A Yes, until you shut off the bell.
Qs At the time you moved your engine for̂  

three or four feet, had the ashes been dumped.
A No, sir.40



Louis Gross, direct.

Gross examination by Mr. Hardenbrook.
Q How long had you been running an engine?
A Hadn’t been running an engine at a ll; been fir­

ing for twenty-eight years.
Q A fireman?
A Yes.
Qi Never did run an engine, did you?
A Well, I have run an engine around the yard 

and around the ash pit.
Q I couldn’t hear you?
A Around the yard and around the roundhouse.

Redirect examination by Mr. Hobart.
Q Were there any men working around the engine 

before you started to back up?
A Yes, there was two firemen or two men going to 

clean the fire out.
Q Was anything said by either you or the engineer 

to them?
A The engineer said, “Look out; we are going to 

back up a little bit.”
Q How loud did he speak when he said that?
A Well, he hollered it right loud, so I could hear 

him up on the cab; he was on the right side.
Q, What did these men do when he hollered?
A They just pushed out of the way.
Q Got out of the way?
A Yes.

LOUIS GROSS, sworn.
Direct examination by Mr. Hobart.

Q You are in the employ of Mr. Emanuel Gross?
A Yes.
Q He has a place of business at 325 Henderson 

street?
A 315.
Q Has had for some years past?
A Yes.



58
L o u is  Gh'osSj d ir e c t .

10

20

Q In connection with that business does be send 
drafts and checks to the various parts of Europe?

A Yes.
Qi Are you familiar with the books and the way 

they are kept?
A Well, I could tell you if any money has been 

sent, yes.
Q You have a record of all moneys passing 

through the office?
A We have. ,
Q, Have you, at my request, gone through your 

books for the year 1910 and 1911?
A I have gone through the latter part of 1910 and 

1911.
Q All of 1911?
A All of 1911.
Q Have you been able to find any record of any 

remittances sent through your office by a man by 
the name of Joseph Grybowski?

A I have not found any by the name of Joseph 
Grybowski, but I found others by the name of Gry­
bowski.

Q But not by Joseph Grybowski?
A Not by Joseph.

30

No Cross Examination.

B o t h  S id e s  R e st .
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Motion to Direct Verdict.

MOTION FOR DIRECTION OF VERDICT.

Mr. Hobart. If your honor please, I move for a 
direction of verdict, and in as much as the evidence 
may be changed slightly, perhaps I would better re-, 
peat the grounds of the motion: '

First. The defendant was not engaged in inter­
state commerce at the time of the accident within the io 
meaning of the Federal statute; engine 974 had com­
pleted its trip, passengers had been discharged, en­
gine had backed to the turntable and thence to the 
ash pit for the purpose of having the ashes removed; 
and there was no proof to show where it was going 
after the ashes had been removed, nor whether or not 
it was regularly engaged in inter-state commerce.

Second. Plaintiff’¡i Intestate was not engaged in 
inter-state commerce at the time of the accident; the 
work he was doing was merely to keep the buckets 
and ash pit in proper working order; m  far as engine 
974 was concerned, the ashes from that engine had 
not yet been dumped into the pit at the time of the 
accident, and there is no proof that any of the ashes 
that the plaintiff’s intestate had to do with came from 
engines engaged in inter-state commerce; so far as 
there is any proof on.this subject all of the engines 

at dump such ashes, even if engaged in inter-state 
commerce, had completed their trip and were no 
longer so engaged.

negPgence has been proved on the par 
0 e defendant or any of its officers, agents, or em 
P oyees, even if the Federal statute applies. Whei 
engine 974 was moved there is no proof that there was 
tvZ, . Te to §ive any customary signal. Further 
the ni^H+'Jpf00* any of emPloyees knew that 
hot“ ff.S iDtestate was comi*g from the man-
no T in t  thel lme the engine was moved- He had given 

tice that he was about to do so, and the em-
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ployees who have charge of the engine looked to see 
if there was any one on the track at the time the en­
gine was moved, and their evidence is undisputed that 
they saw no one.

Fourth. The risk of injury was assumed by plain­
tiff’s intestate, in coming out of the manhole at a 
time when he knew, or with reasonable care on his 
part should have known that the engine was moving 

10 or about to move; it was in plain sight of him as he 
climbed up the west side of the manhole, and only a 
few feet distant.

Sixth. Plaintiff cannot recover, as the benefit of 
the Federal statute does not accrue to a non-resident 
alien.

Seventh. The rights of the parties hereto are gov­
erned and limited by the provisions of Chapter 95, 
New Jersey laws of 1911.

20 (Discussion.)
Adjourned to March 17, 1914.

Jersey City, N. J., March 17, 1914, trial of cause 
resumed at 10 A. M.

The Court. The court will announce at this time, 
as suggested at the adjournment last evening, that it 
would announce its conclusion upon the motion to 
direct a verdict, this morning.

The court declines to direct a verdict, and the de- 
* ® fendant may have its objection entered.

It is stipulated that by the mortality table, plain­
tiff’s Exhibit P. 2, the expectancy of life of the e- 
ceased is forty years, and the expectancy of life ° 
father is twenty years.

4 0
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Charge to Jury.

COURT’S CHARGE . TO JURY.
Gentlemen of the Jury:

This is an action brought under the Act of Con­
gress entitled “An Act relating to liability of com­
mon carriers by railroad to the employees in certain 
cases,” which act was approved April 22, 1908, and 
the amendment thereto approved April 5, 1910. Sec- j 0 
tion one of the act approved April 22, 1908, is as fol­
lows:

“That every common carrier by railroad, while 
engaging in commerce between any of the several 
states or territories, or between any of the 
states and territories, or between the District of 
Columbia and any of the states or territories, or 
between the District of Columbia or any of the 
states or territories and any foreign nation or 
nations, shall be liable in damages to any person ^0 
suffering injury while he is employed by such 
carrier in such commerce, or in case of the death 
of such employee, to his or her personal repre­
sentatives for the benefit of the surviving widow 
or husband and children of such employee, and 
if none, then of such employee’s parents, and if 
none, then of the next of kin dependent upon 
such employee, for such injury or death resulting 
in whole or in part from the negligence of any 
of the officers, agents or employees of such car- 30 
ner, or by reason of any defect or insufficiency, 
due to its negligence, in its cars, engines, appli­
ances, machinery, tracks, roadbed, works, boats, 
wharves or other equipment.”

Before you can find for the plaintiff, the burden is 
upon the plaintiff or the plaintiff’s witnesses to sat- 

you by the greater weight of the evidence on the 
o owing points: First, that the defendant company 
as engaged at the time of the accident in interstate

40
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commerce by railway; that is, operating in one or 
more states or parts of states as distinguished from 
operating entirely within the borders of a certain 
state, and as described also in the section of the act 
which I have just read to you. Second, that the plain­
tiff’s intestate, that is, Joseph Gribowski at the time 
of the accident was an employee of the defendant en- 
gaged in such inter-state commerce. Upon these 

■ points the courts have said:
“The Federal employers’ liability act (wliich is 

the common title giyen to the act which I have 
read you a part of) applies only to injuries suf­
fered by employees while the carrier is engaged 
in an act of inter-state transportation, and to 
such employees only as at the time of the injury 
have a real and substantial connection with such 
act of inter-state transportation.”

20 And again:
“Under the Federal employers’ liability act a 

right of recovery exists only where the injury is 
suffered while the carrier is engaged in inter­
state commerce and while the employee is em­
ployed in such commerce, but it is not essential 
that the co-employee he also employed in such 
commerce.”

And again:
“One engaged in the work of maintaining 

^0 tracks, bridges, engines or cars in proper condi­
tion after they have become and during their use 
as instrumentalities of inter-state commerce, is 
engaged in inter-state commerce, and this even 
if those instrumentalities are used in both inter- 
and intra-state commerce.”

The third point that I have just called your atten 
tion to is that the accident or fatality was occasioned 
by the negligence of the defendant or its employees. 

.10 This must appear from a clear preponderance of t e
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evidence, and the obligation to show negligence in the 
defendant or defendant’s employees is upon the plain­
tiff or the plaintiff’s witnesses. The mere fact that 
an accident happened is not enough to fix legal re­
sponsibility upon the defendant, nor does it prove 
that the defendant or the defendant’s employees were 
negligent.

There is no statute in the State of New Jersey, nor 
does the court know of any holding of any court of 10 
the State which fixes or regulates or requires an audi­
ble warning or otherwise, by ringing a bell or blowing 
of a whistle or other means of warning where the en­
gine or locomotive is in the railroad company’s yard.
The duty of the defendant and the defendant’s serv­
ants was to use reasonable care. When they have 
done that they have performed their full duty, and 
if it is not shown to you by the evidence upon the 
part of the plaintiff and through the plaintiff’s wit­
nesses that they failed in the use of reasonable care, 20 
which is what a reasonably prudent person would do 
and perform at the time and under the circumstances 
and conditions existing, then the plaintiff has failed 
to show negligence, and of course your verdict must 
be for the defendant, If the evidence does not war­
rant you in finding all of these three items, or if you 
are unable to find any one of them, then your verdict 
must be for the defendant, because the plaintiff must 
have shown you by a fair and satisfying preponder­
ance of the evidence that those three items existed be- JO 
fore he can under any circumstances recover.

If you find that the plaintiff has by a clear, fair and 
satisfying preponderance of the evidence shown you

«it these three items of which I have just spoken 
exist, then you may turn your attention to the con- 

f e>ra*10n °f contributory negligence and assumption
?? the Part °f the Plaintiff’s intestate, that is, Joseph Grybowski.

Contributory negligence is the doing or not doing 
ose acts and things which a reasonably prudent «d
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person, under the existing circumstances and condi­
tions, would or would not have done to have avoided 
injury to himself, and either the doing or not doing 
of which was the proximate cause or causes of the 
injury.

Upon the assumption of risk, the Federal court has 
said:

1 0  “That an employee may have assumed a risk
from one of two contributing causes of an injury 
will not defeat his right to recover where the 
other cause is one for which the master is liable. ’7

If you conclude, under the rules and instructions 
which I have given you, that the plaintiff is entitled 
to recover, then you are to keep in mind this, that such 
recovery can only be for the benefit of the father, a 
man fifty years of age and whose expectancy of life, 
measured by the table of mortality which is in evi- 

nP dence, is twenty years; the recovery can only be for 
the pecuniary or money loss sustained by the father 
because of the deprivation of a reasonable expectation 
of a pecuniary advantage which would have resulted 
by a continuance of the life of the deceased. The pe­
cuniary loss or damage must be one which can be 
measured by some pecuniary standard. It is not for 
the loss of society or companionship. There must 
appear some reasonable expectation of pecuniary as­
sistance or support of which the father has been de- 
prived. The testimony on the part of the brother of 
the deceased was that thirty-two dollars was for­
warded by the deceased during his lifetime to the 
father every other pay day, which has been explained 
to mean ever other two weeks.

There have been offered in evidence receipts of 
transmission of money as follows: September 2 , 
1909, 70 rubles.

The receipt itself shows the value in our currency 
4 0  of 70 rubles to be $36.50. Another under date of Jan-
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uary 13, 1910, for the same amount, 70 rubles, in our 
currency being $36.50. A third dated April 1, 1911, 
for 30 rubles, showing in our currency a value of 
$15.75. It is further in the testimony that the earn­
ing capacity of the decedent was about ten dollars 
per week when working full time. The contribution 
was no doubt dependent upon decedent’s earnings and 
his own necessity for money and his personal desire 
to contribute, and there was nothing compulsory. 
Now you must deal with probabilities as to this con­
tribution. The mortality table, which is in evidence, 
would show that the deceased had a probable expect­
ancy of life of forty years, he being twenty-two years 
of age. Among the probabilities which you must take 
into consideration are these—they may not be all; 
there may be others which you will find: the son may 
have died from natural causes soon after the accident, 
had an accident not happened; so might the father; 
the father may not live the twenty years which the 
mortality table shows; he might die at an earlier age; 
the son might have become out of employment and 
not have been earning any sum of money from which 
he could contribute to the father; he might have mar­
ried and his entire earnings might have gone to the 
support of his family, and the contribution entirely 
taken away from the father. You must take all such 
probabilities in consideration in arriving at a verdict, 
if one you are to arrive at for the plaintiff.

Then again, whatever sum you find for the plaintiff, 
if you find any, must be what is known as a capital 
fund; that is, it must be the present value or present 
worth of that sum which you would otherwise find 
would be the total of his contributions. Again, you 
must be satisfied by a clear jmeponderance of the testi­
mony of the plaintiff’s witnesses that the decedent’s 
father had a reasonably probable expectance of con­
tributions, and you must also be satisfied as to the 
amount thereof; because, if the plaintiff’s witnesses

10
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have not satisfied you as to this point, you have 
nothing upon which you can base your verdict and 
therefore you cannot find a verdict.

On the question of contributory negligence, to 
which I have before alluded, I have to say to you that 
in an action upon this statute or under this statute 
contributory negligence may not defeat the right of 
the plaintiff to recover. Section 3 of the act provides, 

1 0  among other things, this:
“The fact that the employee may have been 

guilty of contributory negligence shall not bar 
recovery, but the damages shall be diminished by 
the jury in proportion to the amount of negli­
gence attributable to such employee.” -

If you find that plaintiff’s intestate was guilty of 
contributory negligence, then, if you have to find the 
amount of damages to which decedent’s father is em 

2 0  titled, you are to abate or deduct from that sum the 
amount you shall find represented decedent’s propor­
tionate contributory negligence, and your verdict will 
be for the difference.

Now, gentlemen of the jury, you must carefully 
keep in mind the different points upon which I have 
attempted to advise you. You are not to take the 
statement of court or counsel as to the testimony, but 
you are to depend upon your recollection of what the 
testimony was as it was given; from that you are to 

30 determine what are the facts. Those facts are the 
evidence in the case, and from those facts and that 
evidence you are to draw the conclusions, and the 
evidence and conclusions applied to the law and vice 
verm  will be the method in which you will determine 
what your verdict shall be.

I have been asked to charge several charges on the 
part of the defendant.

The first request I refuse, except as I have already 
charged upon that point.

40
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The second request is: “If the jury find that the 
plaintiff’s intestate either in fact knew or by the ex­
ercise of reasonable care on his part should have 
known that the engine by which lie was struck was 
approaching, then he assumed the risk and there must 
be a verdict for the defendant.” I decline to charge 
in that language, but in place of it I charge as fol­
lows: that if you find from the evidence that the de­
ceased party knew or reasonably should have known 1 0  

the risks surrounding his employment and work and 
that it was in disregard of that knowledge on his part 
winch he had or should have had that the accident 
happened, you may find that he assumed the risk that 
brought about his death, and in that event you may 
find for the defendant.

The third request I decline.
The fourth request I decline.
The fifth request is: “If any verdict is found in „n 

favor of the plaintiff, the amount thereof must be 
limited to such amount as will compensate the father 
of the plaintiff’s intestate for the pecuniary or money 
loss sustained by him by reason of the death of plain­
tiff’s intestate.” I charge that, in connection with 
what I have already charged upon that subject.

The sixth request I refuse.
The seventh request I also refuse, except as I have 

already charged upon it.

The  J ury Retired.
30

40
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Defendant’s Objections to Charge.

DEFENDANT’S OBJECTIONS.

Mr. Hobart. On behalf of the defendant I object 
to the. charge on the following points:

I object to the refusal of the court to charge de­
fendant’s first request in the language of the request.

I object to the refusal to charge defendant’s second 
1 0  request as requested, and to the modification of the 

language.
I object to the refusal to charge defendant’s third 

request.
I object to the refusal to charge defendant’s fourth 

request.
I object to the refusal to charge defendant’s sixth 

request.
I also object to the refusal to charge defendant’s 

seventh request.
20 . ,Then as to the main charge I object as follows.

I object to the part of the charge which, in discuss­
ing the question of whether or not the carrier was 
engaged in inter-state commerce, said that one en 
gaged in repairing the instrumentalities of inter-state 
commerce was engaged therein.

I object also to the court’s leaving that question to 
the jury at all, on the ground it is a question of law.

I also object to the court leaving to the jury the 
question whether the plaintiff’s intestate was himse 
employed in interstate commerce, on the ground t a 
that was a question of law.

I also object to the part of the charge which dealt 
with the question of assumption of risk, particu ar y 
that part which purported to quote from some case, 
as follows : “That an employee may have assume v  
risk from one or two contributing causes o an 
will not defeat his right to recover where t e 
cause is one for which the master is liable.

40
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I also object to that part of the charge which dealt 
with the question of contributory negligence and di­
rected the jury that they might deduct from any ver­
dict they might find the decedent’s proportionate con­
tribution. That is in connection with the seventh re­
quest, which was refused.

COPY OF DEFENDANT’S REQUEST’S.

1. Before the jury can bring in a verdict in favor 
of the plaintiff and against the defendant, they must 
find first that the defendant at the time of the acci­
dent was engaged in interstate commerce, and second, 
that at said time plaintiff’s intestate was employed by 
the defendant in such commerce; if the jury conclude 
that the plaintiff has failed to prove either one of these  ̂* 
two facts, there must be a verdict for the defendant.

2 . If the jury find that the plaintiff’s intestate 
either in fact knew or by the exercise of reasonable 
care on his part should have known that the engine 
by which he was struck was approaching, then he 
assumed the risk and there must be a verdict for the 
defendant.

3. Plaintiff’s intestate had no right to rely upon 
any signals being given by bell or whistle when the
engine by which he was struck was about to be 
moved.

’ 3 *ke amount of damages recoverable by the 
plaintiff’s intestate, if a verdict is found in his favor, 
must be limited to the expenses of last sickness and 
urial, not exceeding the sum of two hundred dollars, 

as provided by Chapter 95, New Jersey Laws of 1911.
f }} n.Uln̂ er ôur *s denied, then, in that event, the 
following requests are submitted:
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5. If any verdict is found in favor of the plaintiff, 
the amount thereof must be limited to such amount 
as will compensate the father of the plaintiff’s intes- 
tate for the pecuniary or money loss sustained by him 
by reason of the death of plaintiff’s intestate.

6 . The evidence in the case shows that the father 
of the decedent, for whose benefit this action is

1 q brought under the Federal Statute on April 22,1908, 
is a non-resident alien and therefore has no right 
under said statute to recover damages thereunder; 
and on this ground the jury must bring in a verdict 
in favor of the defendant.

(Copy of Additional Request.)

; 7* If the jury find that the accident was due to 
contributory negligence on the part of the plaintiff’s 
intestate, the damages, if any, that may be found 

2q against the defendant, must be diminished in pro­
portion to the amount of the negligence of plaintiff’s 
intestate as compared with the combined negligence 
of plaintiff’s intestate and that of the defendant.

30
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EXHIBIT P. 3.

HENRY J. SCHNITZER,
141 Washington Street, New York City.

Drafts and Money Orders.
Foreign Money Bought and Sold.

Letters of Credit Issued. Collections.
Foreign Express. Agent for all Continental Steam­

ship Lines. Notary Public.
$36.80/100.

Received from Josef Grybowski, at 806 Newark 
Ave., Jersey City, N. J., for remittance to Andrej 
Gribowski, residence, Dudy, i post Iwia Pow Aszim- 
any Gub Wilno.

For Rubles: 70.
New York City, N. Y., 1/13/1910.

No. 55407.
HENRY J. SCHNITZER,

B y

EXHIBIT P. 4.

HENRY J. SCHNITZER,
141 Washington Street, New York City.

Drafts and Money Orders.
Foreign Money Bought and Sold.

Letters of Credit Issued. Collections,
oreign Express. Agent for all Continental Steam­

ship Lines. Notary Public.
$15.75/100.

Received from Josef Grybowski at 147 Pavonia 
’ ersey City, N. J., for remittance to Andrej'
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Exhibit P. 5.

Grybowski, residence, in Dudy, wot eoss Iwia ujj 
Aszimany Gub W ilno.

For Rubles : 30.
New York City, N. Y., Apr. 1, 1911.

No. 107755.
HENRY J. SCHNITZER,

By
10

EXHIBIT P. 5.

HENRY J. SCHNITZER,
141 Washington Street, New York City.

Drafts and Money Orders.
Foreign Money Bought and Sold.

2 Q Letters of Credit Issued. Collections.
Foreign Express. Agent for all Continental Steam­

ship Lines. Notary Public.
$36.80/100.

Received from Josef Gribowski, at Great Meadows, 
N. J., for Remittance to Andrej Grybowski, residence, 

Dudy, post Iwia Pow Aszimany Gub Wilno.
For Rubles: 70.
New York City, N. Y., 9/29/1909.

30 No. 47942,;
HENRY J. SCHNITZER,

By
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Opinion of Supreme Court.
Filed Nov. 5, 1915.

New Jersey Supreme Court
F E B R U A R Y  T E R M , 1915

10
Constantine Grybowski, Admr., 

vs.
Erie Railroad Company.

Appeal from  
Hudson Cir­
cuit Court.

Argued before Gummere, Chief Justice, and 
Justices Garrison and Minturn.

For the appellant, George S. Hobart.
For the respondent, Frank M. Hardenbrook.

The opinion of the Court was delivered by 
Gummere, C. J. y

o fT n riT » 11 u Z  u V on  the Federal Statute
the ifVI-!2’ 1*908’ entltled> “ An Act relating to 

e halnhty of common carriers by railroad to

intestate5 yT  “  Certai“ Cases'” The Plaintiff’s 
Ploy of ih f T U  l l ’W12’ While in the em- 
Jersey Cd ^ C°mpany at its ashpit, in the
Med by !  i ™ 1? 1 yard’ WaS ™ n over and 
constructed ! “comotlve engine. This ashpit was 
the yard t fŴn and underneath certain of 
rnoyed oyer i t^  "?n “ COminS locomotives were 
emulated d • S° the aslles which had ac-
into it. ThtUp T i„ tiir “ ight be dumPed 
cleaning out ' ^ ‘ 5  8  decedent was engaged in 
coming out of t l  S+eS therefrom> and was just
"«eh caused h i edea«,When *** aCCident ° eeurred
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The tria l resulted in a verdict for the plaintiff 
and from  the judgment entered thereon the de­
fendant company appeals.

The first ground upon which the defendant seeks 
a reversal of the judgment is the refusal of the 
tria l court to direct a verdict in its favor. This 
motion was rested upon several grounds: first, 
that the proofs did not bring the case within the 
federal statute, as the accident to plaintiff’s de­
cedent did not happen while the defendant was 
engaged in interstate commerce, and that the de­
cedent did not come to his death while employed
by the defendant in such commerce. We think 
the motion to direct a verdict upon the ground 
stated was properly denied. The first section of 
the Federal act provides that every common car­
rier by railroad  while engaging in commerce be­
tween any of the several states or teiritories
* * * shall be liable in damages to any person
suffering in ju ry  while he is employed by such 
carrier in such commerce, or in case of the death 
of such employee, to his or her personal lepre 
sentatives * * * for such injury or death re­
sulting in whole or in part from the negligence 
of any of the officers, agents or employees of such 
carriers. The proofs show that the ashpit was a 
part of the plant of the defendant company, t a 
it was a necessary part of that plant, and tha i 
was used both in interstate and intrastate c 
merce. The keeping of it clean, and there y 
taining its effectiveness, was required equal y 
both kinds of commerce, just as the keeping 
repair of tracks or bridges which are usedI P  
both kinds of commerce is a necessary 
to each of them. In  P ederson  vs D., U  *  ’
B. R . Co., 229 IT. S. 146, it was held that
engaged in the work of maintaining r
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bridges in proper condition after they have be­
come and during their use as instrumentalities of 
interstate commerce is engaged in interstate com­
merce, and this, even if those instrumentalities are 
used both in interstate and intrastate commerce ’ ’; 
and the application of this principle led the court 
to hold that an employee who was injured while 
repairing a bridge which was so used, by being 
run down by an intrastate passenger train, was 
entitled to maintain an action under the Federal 
statute. (Note—It is to be observed that the
syllabus cf the cited case shows that the train 
which ran down the employee was an interstate 
train. The body of the opinion, however, page 
150, shows this statement to be inaccurate, and 
that the train was an intrastate one.) Although 
m the Pederson case it was conceded that the rail­
road company was engaged in interstate com­
merce at the time of the occurrence of the acci­
dent, the principle of the decision would necessarily 
have compelled such a finding, even in the ab­
sence of the concession, for the p l a i n t i f f  could 
not, at the time of the accident, have been em­
ployed by the carrier in such commerce unless the 
latter at the same time was engaged therein, 
dnder the law as laid down by the cited cases, 
therefore, and which is controlling upon us, the 
present case comes within the federal statute.

e second ground upon which the motion was 
!es ed was that there was no evidence which 

°u support the conclusion that the accident 
? aS result of any negligence on the part of 

e e endant, or of any of its agents or em- 
P oyees. The accident occurred from  the backing

boor, t  eilgine; li had been run upon the pit, and 
in v ^ 11^  to a stoP after clearing the manhole 

ic the decedent was working bv three or
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four feet. The engine was backed by the fireman, 
under instructions from  the engineer, who was at 
that time upon the ground alongside of it. The 
engineer testified that before directing the engine 
to be moved he looked toward the rear to see 
if  everything was clear, and saw no one in the 

10  way, but that he made no special observation of 
the manhole. No warning was given the decedent 
of the intended movement of the engine, unless 
the bell was rung by the fireman; and this was a 
disputed fact in the case. I f  the bell was not 
rung, as the ju ry  might have found, then it can­
not be said, as a m atter of law, that in backing 
the engine over the manhole without first using 
reasonable care to ascertain whether any one was 
in it and likely to be endangered thereby, and 

20 without giving warning of such movement, the 
engineer and fireman were, each of them, free 
from  negligence. M oreover, there was evidence 
to show that the decedent came out of the man­
hole of the ashpit in response to a signal given 
to him by a fellow employee who operated the 
gas engine which furnished the motive power to 
hoist the loaded buckets out of the ashpit; and it 
was for the ju ry  to decide whether it was negli­
gence to give such a signal without first ascer- 
taining whether or not the engine was about to he 
moved. The motion to direct a verdict upon this 
ground was, therefore, properly denied.

The third ground upon which the defendant 
rested its motion was that the plaintiff was 
barred from  a recovery because her decedent had 
assumed the risk  of the accident, which produced 
his death. This ground, also, we think is without 
substance. The doctrine of assumption of risk 
has no application to such risks as arise solely 
and directly out of the negligent acts of fellow
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servants. And if  it did so apply, as a general 
rule it would liave no pertinence in the cases of 
accidents, the right of recovery for in juries a r is­
ing out of which is regulated by the federal stat­
ute ; for to so hold would be to nullify the decla­
ration of Congress that every common carrier by 
railroad engaged in interstate commerce, shall 
be liable in damages to the personal representative 
of any employee who shall lose his life  while 
employed in such commerce, when his death re­
sults “ from the negligence of any of the officers, 
agents or employees of such carrie r .”

A further ground of appeal urged before us is 
that the trial court erred in refusing to charge 
the jury, in response to defendant’s request, that 
in case of a recovery the p la in tiff’s damages 
“ must be limited to the expenses of last sickness 
and burial, not exceeding the sum of $200, as 
provided by Chapter 95 of the Pam phlet Law s of 
1911”  (our W orkmen’s Compensation A ct). In 
our opinion, this request was properly denied. 
It has been held by the United States Supreme 
Court that the Federal E m ployers’ L iab ility  Act 
of 1908 superseded all state laws upon the subject 
of the liability of carriers by railroad engaged 
in interstate transportation, to their workmen in­
jured while employed in such commerce. Second  
Employers’ L iability  Cases, 223 U. S. 1 ;  Seaboard  
Air Line Ry. v. H orton, 223 U. S. 492. The neces­
sary corollary of this judicial declaration is that 
no state, by subsequent legislation, can im pair or 
curtail in any degree the rights conferred upon

! e ,T P !°^ e’ or his Personal representative, or 
the liabilities imposed upon the carrier, by that 
statute.

Lastly, it is asserted that there was error in 
usmg to charge the defendant’s request that

10
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i f  the decedent contributed, by his own negligence, 
to the accident, ‘ ‘ the damages, if  any, that may 
be fonnd against the defendant must be dimin­
ished in proportion to the amount of the negli­
gence of p la in tiff ’s intestate as compared with 
the combined negligence of the plaintiff’s intes- 

10  tate and that of the defendant.”  A s a matter of 
fact, no such refusal appears in the record. Be­
fore the request was submitted the trial judge, in 
charging the ju ry , read to it that portion of the 
federal statute which deals with this matter, and 
which is in the following w o rd s: ' ‘ ‘ The fact that 
the employee m ay have been guilty of contribu­
tory negligence shall not bar a recovery, but the 
dam ages shall be diminished by the jury in pro­
portion to the amount of negligence attributable 

20 to such em ployee,”  and then said to them, “ If 
you find that p la in tiff ’s ■ intestate was guilty of 
contributory negligence, then, i f  you have to find, 
the amount of damages to which decedent’s father 
is entitled, you are to abate or deduct from that 
sum the amount you shall find represented de­
cedent’s proportionate contributory negligence, 
and your verdict w ill be for the difference. At 
the close of his instructions to the ju ry he refused 
to charge the request, except as he had already 

30 charged it. I t  is not suggested in counsel’s brief 
that what was said to the ju ry  was not an accu­
rate statement of the law  upon the subject, and 
the defendant was entitled to have nothing more 
from  the mouth of the court. It  is elementary 
that all that the tria l judge is required to do m 
dealing with such requests, when the legal prm 
ciples embodied therein are sound, and are app m 
able to the m atter under discussion, is to charge
the substance thereof. And this, we consider, wa 

40
done in the present case.

The judgment under review will be afnrme .
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Order of Affirmance.

An appeal, having been taken to this court from  
a judgment entered in the Hudson Circuit, in 
favor of the above named plaintiff-respondent, 
and against the above named defendant-appellant, 10  
on the 17th day of March, 1914, for the sum of 
$1,200, and $55.83 costs, and the said appeal hav­
ing come on for argument before this court, and 
the court having filed its opinion on the 5th day 
of November, 1915, affirming the said judgment 
with costs,

It is on this 13th day of November, 1915, Or­
dered and adjudged, that the said judgment be 
and the same is in all things affirmed with costs 
of this court, to be taxed. 2t)

Entered November 16, 1915,
On motion of 

F r a n k  M.. H a r d e n b r o o k ,

A ttorney fo r  P laintiff-R espondent.

30
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Judgment Record.
(S U P R E M E  COURT1.)

10 Constantine Grybowski, Admrx., 
etc., of J oseph Grybowski, de­
ceased,

vs.

E rie Railroad Company.

On Appeal 
from Hudson 
County Cir­
cuit Court. 
Affirmance.

F ran k  M. Hardenbrook, Attorney.

20 The defendant, E r ie  Railroad Company, hereby 
appeals from  the judgment of the Hudson County 
Circuit Court, the record of said case being in the 
words and figures following, to w it:

The defendant was summoned, to answer unto 
said p laintiff therein in an action at law upon 
the following com plaint:

Then follows—

(1) Copy of Complaint, see pp. 9-12 herein- 
30 before.

(2 ) Copy of Answ er, Order to Strike Out and 
Judgm ent of Hudson Circuit Court, see pp. 13-15 
hereinbefore.

(3 ) Notice and Grounds of Appeal, pp. 1-8 
hereinbefore.

The Judgm ent Record in the Supreme Court
then continues as fo llow s:

This cause w as heard before our Supreme our 
at the F eb ru ary  Term, 1915, and judgmen



Judgment Record.

affirmance was rendered in favo r of the plaintiff 
November 16, 1915.

Whereupon it is adjudged that the said plain­
tiff, Constantine Grybowski, Adm rx., etc., of 
Joseph Grybowski, deceased, do recover against 
the said defendant, E rie  R ailroad Company, the 
sum of twelve hundred and fifty-five dollars and 
eighty-three cents damages and costs below; and 
also the sum of forty-six dollars and fifty  cents, 
costs in the Supreme Court, making in the whole 
the sum of thirteen hundred and two dollars and 
thirty-three cents.

Damages and costs below ..............$ 1,255.83
Costs Sup. C t..................................... 46.50

Total ................................................$1,302.33

Judgment entered November 16, 1915.

WM. S. G U M M E R E , C. J .
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Notice and Grounds of Appeal.
Filed  Nov. 24, 1915.

To F ran k  M. Hardenbrook, Esq., Attorney of 
P la in tiff :

10 Take N otice that the defendant appeals to the 
Court of E rro rs  and A ppeals from  the whole of 
the judgment entered in this cause on the follow­
ing grounds:

1. The Hudson County Circuit Court erron­
eously struck out paragraph “ 2 ”  of the answer 
of the appellant, reading as fo llow s:

“ 2. A t the time of the death of plaintiff’s 
intestate, Joseph  Grybowski, the said Joseph 
Grybowski was in the employ of the defend­
ant, pursuant to a contract of hiring made 
subject to the provisions of Section I I  of the 
Statute of the State of New Jersey  entitled, 
‘ A n  A ct prescribing the liability of an em­
ployer to make compensation for injuries 
received by an employee in the course of em­
ployment, establishing an elective schedule 
of compensation, and regulating procedure 
for the determination of liability and compen- 
sation thereunder’ (being Chapter 95 of New 
Je r se y  Law s of 1911) ;  and whatever rights, 
any, the p laintiff and the next of kin of said 
Joseph  Grybowski have to recover compen 
sation from  this defendant by reason of t e 
death of said Josep h  Grybowski, are governe 
and limited by the provisions of said Section 
I I  of the said Statute of the State of New 

Je r s e y .”

2. The tria l court denied the motion of the 
40 appellant to nonsuit the respondent at the tna
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of the ease, whereas said motion should have been 
granted for one or more of the following reasons 
urged in behalf thereof:

(a) Defendant was not engaged in interstate 
commerce at the time of this accident, within the 
meaning of the Federal statute; the engine that 
struck the decedent had completed its trip , pas­
sengers were discharged, engine had backed; the 
accident happened while engine was at the ashpit 
for the purpose of having the ashes removed.

(b) P laintiff’s intestate was not engaged in 
interstate commerce at the time of the accident, 
the work he was doing being merely to keep the 
ashpit in proper working order, and so fa r  as the 
particular engine was concerned the ashes had 
not been dumped into the pit at the time of the 
accident, and there is no proof that any of the 
ashes that the intestate had to do with came 
from the engine engaged in interstate commerce. 
So far as any proof on the subject is concerned— 
as far as can be gathered from  the proofs as tes­
tified to—all of the engines that dump these ashes, 
even if engaged in interstate commerce, had com­
pleted their trips and were no longer so engaged 
at the time of the dumping.

(c) No negligence has been proved on the part 
of the defendant, or any of its officers, agents or 
employees. When the engine was moved there is 
no proof of any failure to give any customary 
signals. There is no proof that any of the em­
ployees knew that p la in tiff’s intestate was coming 
rom the manhole at the time the engine was

moved.

r isk of in jury was assumed by plain- 
1 s intestate in coming out of the manhole at
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a time when he knew or with reasonable care 
on his part should have known that the engine 
was moving and was in plain sight.

(e) Under the Federal statute, on which this 
suit is based, even i f  there was any proof of 
pecuniary loss, the plaintiff cannot recover,

10  as the benefit of the Federal statute does not 
accure to non-resident aliens.

(f) The rights of the parties hereto are gov­
erned and limited by the provisions of Chapter 
95, New Je r s e y  laws of 1911, and this Court 
therefore has no jurisdiction to entertain this 
cause of action.

3. The tria l court denied the motion of appel­
lant to direct a verdict in its favor, whereas said

^  motion should have been granted for one or more 
of the following reasons urged in behalf thereof:

(a) The defendant was not engaged in in­
terstate commerce at the time of the accident 
within the meaning of the Federal statute; engine 
974 has completed its trip , passengers had been 
discharged, engine had backed to the turntable 
and thence to the ash pit for the purpose of hav­
ing the ashes removed and there was no proof to

:30 show where it was going after the ashes had been 
removed, nor whether or not it was regular y 
engaged in interstate commerce.

(b) P la in tiff ’s intestate was not engaged m 
interstate commerce at the time of the acciden , 
the work he was doing was merely to keep 
buckets and ashpit in proper working order, so 
fa r  as engine 974 w as concerned, the ashes ro 
the engine had not yet been dumped into P 
at the time of the accident, and there is no pro

40 that any of the ashes that the plaintiff s mtestat
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had to do with came from  engines engaged in 
interstate commerce; so fa r  as there is any proof 
on this subject, all of the engines that dump such 
ashes, even if engaged in interstate commerce, had 
completed their trip and were no longer so 
engaged.

(c) No negligence has been proved on the part 
of the defendant or any of its officers, agents or 
employees, even i f  the Federal statute applies. 
When engine 974 was moved there is no proof 
that there was any failure to give any custom ary 
signal Further, there is no proof that any of 
the employees knew that the p la in tiff ’s intestate 
was coming from the manhole at the time the 
engine was moved. He had given no notice that 
he was about to do so, and the employees who 
have charge of the engine looked to see i f  there 
was any one on the track at the time the- engine 
was moved, and their evidence is undisputed that 
they saw no one.

(d) The risk of in ju ry was assumed by plain­
tiff’s intestate, in coming out of the manhole at a 
time when he knew, or. with reasonable care on 
his part should have known that the engine was 
moving or about to move; it was in plain sight 
of him as he climbed up the west side of the man­
hole, and only a few feet distant.

^  Plaintiff cannot recover, as the benefit of
e. e(leral statute does not accrue to a non­

resident alien.

(f) The rights of the parties hereto are gov- 
erne and limited by the provisions of Chapter 95, 
^ew Jersey laws of 1911.

in ^  tn a l.C(mrt erroneously submitted to the
y e question of whether the appellant was
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engaged in interstate commerce at the time of the 
accident upon which the suit was based.

5. The tria l court erroneously submitted to 
the ju ry  the question of whether the respondent’s 
intestate was employed in interstate commerce at

10  the time of the accident upon which the suit was 
based.

6. The tria l court erroneously charged the 

ju ry  as follow s:

“ One engaged in the work of maintaining 
tracks, bridges, engines or cars in proper 
condition after they have become and during 
their use as instrumentalities of interstate 

2q commerce, is engaged in interstate commerce,
and this even i f  those instrumentalities are 
used in both inter and intrastate commerce.”

7. The tria l court erroneously charged the jury 

as follow s:

“ I f  you find that the plaintiff has, by a 
clear, fa ir  and satisfying preponderance of 
the evidence shown you that these three items 
of which I  have just spoken exists, then you 

^9 m ay turn your attention to the consideration
on contributory negligence and assumption o 
risk on the part of the p laintiff’s intestate, 
that is, Joseph  Grybowski.

“ Contributory negligence is the doing or 
not doing of those acts and things which 
reasonably prudent person, under the existing 
circumstances and conditions, would or wou 
not have done to have avoided injury to 
self and either the doing or not doing o40
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which was the proximate cause or causes of 
the injury.

“ Upon the assumption of risk, the Federal 
court has said :

“  ‘ That an employee m ay have assumed a 
risk from one of two contributory causes of 10  
an injury will not defeat his right to recover 
where the other cause is one fo r which the 
master is liable.’ ”

8. The trial judge erroneously refused to 
charge appellant’s request numbered “ 1 ” :

“ 1. Before the ju ry  can bring in a  verdict 
in favor of the plaintiff and against the de­
fendant, they must find first that the defend­
ant at the time of the accident was engaged 20 
in interstate commerce; and second, that at 
said time p laintiff’s intestate was employed 
by the defendant in such commerce; i f  the 
jury conclude that the plaintiff has failed to 
piove either one of these two facts there must 
he a verdict for the defendant.”

9. The trial court erroneously refused to
charge appellant’s request numbered “ 2 ” , and 
modified said request; and said request and the 
modification thereof reads as fo llow s: 30

“ The second request is :  ‘ I f  the ju ry  find 
that the p laintiff’s intestate either in fact 
knew or by the exercise of reasonable care on 

is part should have known that the engine 
y which he was struck was approaching,
en he assumed the risk, and there must be 

a verdict for the defendant.’ I  decline to 
c arge in that language, but in place of it I  
charge as follows: ‘That i f  you find from
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the evidence that the deceased party knew or 
reasonably should have known the risks sur-> 
rounding his employment and work and that 
it was in disregard of that knowledge on 
his part which he had or should have had 
that the accident happened, you may find 

10  that he assumed the risk that brought about
his death, and in that event you may find for 
the defendant.’ ”

10. The tria l court erroneously refused to 
charge appellant’s request numbered “ 3” :

“ 3. P la in tiff ’s intestate had no right to 
rely upon any signals being given by bell or 
whistle when the engine by which he was 
struck was about to be moved.”

20
11. The tria l court erroneously refused to 

charge appellant’s request numbered ” 4 ” :

‘ ‘ 4. The amount of damages recoverable 
by the p la in tiff ’s intestate, if  a verdict is 
found in his favor, must be limited to the 
expenses of last sickness and burial, not ex­
ceeding the sum of two hundred dollars, as 
provided by Chapter 95, New Jersey  Laws of 
1911 ”30 ±y±x*

12. The tria l court erroneously refused to 
charge appellant’s request numbered “ 6” ;

“ 6. The evidence in the case shows that 
the father of the decedent, for whose benefit 
this action is brought under the Federal stat­
ute on A p ril 22, 1908, is a non-resident alien, 
and, therefore, has no right under said stat­
ute to recover damages thereunder; and oil 

40 this ground the ju ry  must bring in a verdic
in favo r of the defendant.”
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13. The trial court erroneously refused to 
charge appellant’s request numbered “ 7 ”  and in 
connection therewith erroneously charged the ju ry  
on the subject of contributory negligence of the 
respondent’s intestate. Said  request numbered 
“ 7”  reads as follows:

“ 7. I f  the ju ry  find that the accident was 10 
due to contributory negligence on the part of 
the plaintiff’s intestate, the damages, i f  any, 
that may be found against the defendant, 
must be diminished in proportion to the 
amount of the negligence of p la in tiff ’s intes­
tate as compared with the combined negli­
gence of p laintiff’s intestate and that of the 
defendant. ’ ’

The charge on this subject reads as follow s: 20

“ On the question of contributory negli­
gence, to which I  have before alluded, I  have 
to say to you that in an action upon this stat­
ute or under this statute contributory negli-' 
gence may not defeat the right of the plain­
tiff to recover. Section 3 of the act provides, 
among other things, th is:

“  ‘ The fact that the employee m ay have 
been guilty of contributory negligence 30 
shall not bar recovery, but the damages 
shall be diminished by the ju ry  in pro­
portion to the amount of negligence at­
tributable to such em ployee.’

“ I f  you find that p la in tiff’s intestate was 
guilty of contributory negligence, then, if  
you have to find the amount of dam ages to 
w ’ch decedent’s father is entitled, you are 
o abate or deduct from  that sum the amount 

you shall find represented decedent’s propor-
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tionate contributory negligence, and your ver­
dict w ill be fo r the difference.”

14. The Supreme Court affirmed the judgment 
entered in the Hudson County Circuit- Court in 
favo r of the p laintiff and against the defendant, 
whereas said Suprem e Court should have reversed 
said judgment fo r one or more of the grounds 
stated by the appellant in said Supreme Court.

C O L L IN S & CORBIN, 
A tto rn eys  of Appellant.
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