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Notice of Appeal. 
(Filed August 28, 1935.)

3n Cfjanccrp of Jleto Sfcrsep
107/958.

Between : \

V e z z e tt i R eal ty  Co . In c ., a I 
corporation of the State of I 
New Jersey, f

Complainant, I _’ \ On Bill, etc.
and I  Notice of Appeal.

Mo d e l  Gar a g e , Inc ., a cor- 1 
poration of the State of New I 
Jersey,

Defendant. /

T o :
Ben ed ic t  A. Ber o n io ,

Receiver of the Model Garage, Inc.,
A Corporation of the State of New Jer-

sey.

S i r :

The M. G. H. Realty Company hereby appeals 
from so much of the order made in the above en-
titled cause by his Honor L u t h e r  A. Cam pbell , 
Chancellor of the State of New Jersey upon the 
advice of the Honorable Jam e s  F. F ie l d e r , one 
of the Vice Chancellors, on the 22nd day of July, 
1935, overruling* the allowance by the receiver of 
the whole claim of M. G. H. Realty Company as a 
preference and ordering the $1450.00 be allowed
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P etitio n  o f A p p ea l.

as a general claim, to the Court of Errors and 
Appeals in the last resort in all causes.

Yours, etc.,
T h o m a s  J. M c A l e e r ,

Solicitor of M. G. H. Realty Co.
10

I conceive that there is good cause for the ap-
peal in the above stated cause.

D o m i n i c k  J. M a r r o n e ,

Of Counsel with M. G. H. Realty Co.

Service of a true copy of the within Notice of 
Appeal, is hereby acknowledged, this 24th day of 

20 August, 1935.
B. A. B e r o n i o ,

Receiver of the Model Garage, Inc.

Petition of Appeal.

(Filed Sept. 19, 1935.)

[ S a m e  T i t l e .]

T o  the H on . the C ourt o f  E r r o r s  and A p p ea ls , 
the L a st R e so r t  in A ll  C a u ses :

The petition of the M. G. H. Realty Co., the 
appellant in the above-entitled cause, respectfully 
shows:

1. Petitioner finds itself aggrieved by an 
order made in the Court of Chancery by his 
Honor, L u t h e r  A. C a m p b e l l , Chancellor of the 

40 State of New Jersey, on the advice of the Hon.
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P etition  o f  A pp ea l.

J a m e s  F. F i e l d e r , Vice Chancellor, bearing date 
the 22nd day of July, 1935, in a certain cause in 
said Court of Chancery wherein the said order 
adjudges that the said M. G. H. Realty Co. is only 
entitled to a preference in the amount of Fifty 
($50.00) Dollars, and orders that the balance of 
Fourteen hundred fifty ($1450.00) Dollars be al- 10 
lowed as a general claim.

2. Petitioner appeals from the said order of 
the Chancellor which decrees as aforesaid upon 
the ground that the same is erroneous in that the 
petitioner is entitled to a preference of Fifteen 
hundred ($1500.00) Dollars for rent due it from 
the Model Garage for five months prior to the ap-
pointment of the Receiver.

20W h e r e f o r e , petitioner prays that the said order 
of the Chancellor may be in the particular afore-
said reversed, set aside and for nothing holden, 
and the petitioner may have such other relief in 
the premises as to this court may seem proper.

T h o m a s  J. M c A l e e r , 
Solicitor for Appellant.

D o m i n i c k  J. M a r r o n e ,
of Counsel.

40
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Stipulation.

(Filed June 10, 1935.)

[ S a m e  T i t l e .]

Stipulation b y  T h o m a s  J. M c A l e e r , Solicitor 
for M. G. H. R e a l t y  C o ; H a r r y  J. C a f f e r a t t a , 
Solicitor for J e f f e r s o n  B u i l d i n g  & L o a n  A s s o -
c i a t i o n , and J o h n  D. P i e r s o n , Counsel; C o h e n  
& K l e i n , appearing for J e f f e r s o n  T r u s t  C o m p a n y , 
in reference to the claim filed b y  the M. G. H. 
R e a l t y  C o . with B e n e d i c t  A .  B e r o n i o , E s q ., Re-
ceiver of the Model Garage, Inc:—

1. That the Model Garage, Inc. occupied the 
premises 801 Washington Street, Hoboken, N. J. 
owned by the M. G. H. Realty Co., as a show-room

^ since May, 1929, at a fixed rental of $300.00 per 
month ;

2. That at the time the Receiver was appointed 
the Model Garage, Inc. used the said premises as 
a show-room, having there the following chattels : 
Office furniture valued at $50.00, and 3 Pontiac 
Automobiles which were the property of the 
General Motors Corp. and which were thereafter 
repossessed by the General Motors Corp. ;

30
3. That at the time the Receiver was appointed 

he notified the M. G. H. Realty Co. (orally) that 
he did not intend to use the said premises and 
that he terminates the lease of the M. G. H. 
Realty Co. and the Model Garage;

4. On January 10th, 1935 the solicitor repre-
senting the M. G. H. Realty Co. notified (orally) 
the Receiver that he intended to file a proof of

40 claim in behalf of the M. G. H. Realty Co. claim-
ing a preference for five months rent;
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V ice Chancellor F ie ld e r 's  Conclusions.

5. On February 1st, 1935 the said M. G. H. 
Realty Co. filed a proof of claim with the Re-
ceiver claiming a preference for $1500.00 for rent 
due it from the Model Garage, Inc. for five 
months prior to the appointment of the Receiver, 
which claim was allowed by the Receiver as a 
preferred claim.

The issue to be decided by the Court is whether, 
as a matter of law, the M. G. H. Realty Co. is en-
titled to a preference, and if so, for how much.

T h o m a s  J. M c A l e e r ,
Solicitor for M. G. H. Realty Co.

J o h n  D . P i e r s o n ,
Counsel for Jefferson B. & L. Ass’n

C o h e n  & K l e i n ,
Solicitors for Jefferson Trust Co.

Vice Chancellor Fielder’s Conclusions.

July 8, 1935

H o n . B e n e d i c t  A .  B e r o n i o ,

331 Grand St., Hoboken, N. J.

T h o m a s  J . M c A l e e r , J r ., E s q .,
65 Hudson St., Hoboken, N. J.

H a r r y  J . C a f f e r a t a , E s q .,

105 Willow St., Hoboken, N. Ĵ

Gentlemen :

When the receiver was appointed in Vezzetti 
Realty Co. v. Model Garage, Inc., the defend-
ant owed M. G. H. Realty Co. $1500 for five

10

20

30

40



6

V ice Chancellor F ie ld e r ’s Conclusionsi

months rent of premises occupied by defendant. 
If the landlord is entitled to a preference for 
Such rent it must be by virtue of the lien given 
by Section 4 of the landlord and tenant act 
(Comp. Stat. 3066), which provides in effect and 
as applicable to this case, that the receiver could 

10 not dispose of the goods in the demised premises 
without first paying the landlord the arrears of 
rent. The receiver might have surrendered the 
goods to the landlord and in that event the land-
lord could have seized them and applied their 
proceeds on account of his rent claim but for the 
balance of his claim he could have no lien or 
preference on goods belonging to the defendant 
elsewhere located. Instead, the receiver took pos-
session of such goods and under an order of the 

20 court sold them with other personal property be-
longing to the defendant. It seems clear to me 
that the landlord’s preference can extend only to 
the value of the goods in the leased premises, 
which is conceded to be $50. and for the balance 
of his claim he is a general creditor. An order 
should be entered overruling the receiver’s al-
lowance of the whole claim as a preference and 
giving it preference to the extent of $50 and al-
lowing the balance as a general claim.

30 w + iVery truly yours,

J a m e s  F .  F i e l d e r

4 0
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Order Disallowing Preference.
(Filed July 22, 1935.)

[ S a m e  T i t l e .]

This matter being opened to the court by Bene-
dict A. Beronio, Receiver of the above-named de-
fendant corporation, in the presence of Thomas ^  
J. McAleer, Solicitor for M. G. H. Realty Co., and 
Harry J. Cafferatta, Solicitor for Jefferson Build-
ing & Loan Association;

And it appearing that at the time the Receiver 
was appointed the defendant company occupied 
premises located at 801 Washington Street, Ho-
boken, N. J., which were owned by the M. Gr. H. 
Realty Co. and that it owed the landlord $1500.00 
for five months’ rent for the said premises; that 
the said premises were used as a show-room by 
the defendant company, and that it had on the 
said premises office furniture valued at $50.00 be-
longing to the defendant corporation and three 
Pontiac automobiles which were the property of 
the General Motors Corp. and were thereafter re-
possessed by the said General Motors Corp.;

And it further appearing that on February 1st,
1935 the said M. G. H. Realty Co. filed a proof of 
claim with the Receiver claiming a preference of 
$1500.00 for the rent due it from the defendant 30 
corporation, and that the Receiver allowed the 
said claim as a preferred claim, and the court be-
ing of the opinion that the said M. G. H. Realty 
Co.’s preference can only extend to the value of 
the goods in the leased premises at the time the 
Receiver was appointed, which is conceded to be 
$50.00, and for the balance it should be considered 
a general creditor:

40
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O rd er D isallow ing P referen c e .

I t  i s , on this 22nd day of July, 1935, O r d e r e d  
that the Receiver’s allowance of the whole claim 
as a preference be overruled, that the said 
M. G. H. Realty Co. ’s claim be allowed as a prefer-
ence to the extent of $50.00, and that the balance 
of $1450.00 be allowed as a general claim.

Respectfully advised:

L u t h e r  A. C a m p b e l l , 
Chancellor.

J a m e s  F .  F i e l d e r ,
Vice Chancellor.

20
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i ìe t o  3ersep  Court of (Errors anb appeals

V b z z b t t i  R e a l t y  C o . I n c , ,  a  
corporation of the State of 
New Jersey,

Complainant,

and

M o d e l  G a r a g e , I n c ., a corpo-
ration of the State of New 
Jersey,

Defendant.

On Appeal from 
Order Disallow-
ing a Preference 

o f Landlord’s 
Claim.

Sat Below: 
Campbell, C. 
Fielder, V. C.

B e n e d i c t  A. B e r o n i o , Receiver 
of Model Garage, Inc., 

Respondent.

M. G. H. R e a l t y  Co ., a land-
lord creditor of Model Ga-
rage, Inc.,

Appellant.

BRIEF ON BEHALF OF M. G. H. REALTY 
CO. INC., APPELLANT.

Preliminary Statement.

The undisputed facts, as they appear from the 
stipulation filed with the Vice Chancellor, are as 
follows (S. C., p. 4 ):

The Model Garage, Inc., was a tenant of the 
M. G. H. Realty Co., the appellant herein, at the 
time the Receiver of the tenant corporation was
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appointed. It owed $1,500.00 to the appellant for 
five months ’ rent. At the time the Receiver was 
appointed the value of the chattels on the prem-
ises was $50.00.

On or about February 1st, 1935, the appellant 
filed a proof of claim with the Receiver claiming 
a preference of $1,500.00, which claim was allowed 
by the Receiver as a preferred claim. Thereafter, 
on objection of some of the creditors, Vice Chan-
cellor Fielder overruled the Receiver’s allowance 
and ordered that the appellant’s claim for a 
preference be limited to $50.00, the value of the 
goods on the leased premises, and that the balance 
of $1,450.00 be allowed as a general claim (S. C 
pp. 7-8).

It was from that determination that an appeal 
was taken to this Court.

P O I N T  I .

The Vice Chancellor erred in limiting the 
appellant’s right to a preference to the value 
of the goods on the leased premises.

Section 4 of the Landlord and Tenant Act (3 
Comp. St. 3066) provides:

That no goods or chattels whatsoever, 
lying or being, or which shall lie or be in or 
upon any messuage, lands or tenements, 
which are, or shall be leased for term of life 
or lives, year or years, at will or otherwise, 
shall be liable to be taken, by virtue of any 
execution, attachment or other process, un-
less the party at whose suit the said execu-
tion or other process is sued out, shall, be-
fore the removal of such goods from off the 
said premises, by virtue of such process, pay 
to the landlord of the said premises, or his 
bailiff, all rent due for the said premises, at 
the time of the taking such goods or chattels
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by virtue of such process . . . provided, the 
said arrears of rent do not amount to more 
than one year’s rent . . .

The term “ other process”  as used in the statute 
has been construed by the Court of Chancery 
and by this court to include the order of the 
Court of Chancery directing the Receiver of an 
insolvent corporation to take possession of the 
latter’s goods and chattels then found upon the 
demised premises.

W o o d  v. M cC ardell, W e s t  c0 F arrell Car-
riage C om pa n y, 49 N. J. Eq. 433;

F ra n s  R e a lty  Co. v. W elsh , 86 N. J. Eq. 
228 (C. E. & A .);

G la ser v. A c h tel-S te tter ’s Restaurant, 
106 N. J. Eq. 150;

A lb e r t <fk D a vid son  P ip e  Corp. v. G ibney, 
&c. C o., 110 N. J. Eq. 285;

G reen spa n  <& G reenberger Co. v. G oerke  
C o., 112 N. J. Eq. 391;

W h iteh ea d  v. W h iteh ea d  P o tte ry  Co., 115
N. J. Eq. 257;

E lectro l, Inc. v. B ea tty , M arsh  & M o y e r , 
118 N. J. Eq. 537.

The statute is explicit that no goods or chattels 
whatsoever shall be taken unless the landlord is 
first paid the amount of rent that is due at the 
time of such removal. The appellant’s rights to 
be paid for the rent that was due became fixed as 
soon as the Receiver took possession of the chat-
tels by reason of the order of the Court of Chan-
cery.

There is no mention in the statute that the land-
lord’s right to be paid is limited to the value of 
the chattels that are taken. In fact, Section 5 of 
the Act (3 Comp. St. 3067) provides that in the 
event the goods are taken, they shall not be sold
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unless b efo re  the sale the landlord is paid all the 
rent due at the time of the sale provided the 
amount does not exceed one year’s rent. Had the 
intention of the legislature been to limit the land-
lord’s claim to the value of the chattels, it would 
have provided that in the event the goods were 
taken the landlord would he entitled to the pro-
ceeds of such sale, and it would not prohibit the 
sale.

It has long been settled that the landlord’s right 
to a preference under Section 4 does not emanate 
from his right to a lien.

In W o o d  v. M cC a rd ell, supra, Vice Chancellor 
B i r d  considered a petition of a landlord asking 
for an order that the Receiver of an insolvent cor-
poration pay the amount of rent due at the time 
of the filing of the bill for the appointment of a 
Receiver. The court held that the words “ other 
process ’ ’ as used in the Landlord and Tenant Act 
apply to an order of a Court of Chancery direct-
ing a Receiver to take possession of the goods and 
chattels of a defendant corporation, the court say-
ing at page 435:

“ Upon the argument it was considered im-
portant that the landlord had not secured a 
lien or taken any steps to that end. This, I 
think, is not essential to his protection in 
cases where the tenant has not disposed of 
his goods, or, as between himself and another, 
created a valid lien. While the statute leaves 
the tenant at perfect liberty to dispose of his 
goods and chattels absolutely, or to create 
liens thereupon, yet as between landlord and 
tenant and other creditors of the tenant, when 
such creditors come with any process what-
soever, the statute is his shield. It absolutely 
forbids the removal of his goods until the rent 
then due, not exceeding one year, is paid. 
Although the landlord has no lien by which 
he can enforce the payment of rent, but must 
institute proceedings in his own behalf in 
order to accomplish that, the law preserves
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to him, as against every other process, the 
retention of the goods upon the premises until 
his rent be paid. ’ ’

In G reen spa n  & G reen berger Co. v. G oerke C o., 
supra, Vice Chancellor B a c k e s  stated at page 396:

“ The priority (of the landlord) does not 
rest in lien; it is a statutory preference. ’ ’

The above case was also followed in W hitehead  
v. W h iteh ea d  P o tte r y  C o., supra, where the court, 
at page 258, said:

“ It was determined by the court of errors 
and appeals in Franz Realty Co. v. Welsh, 86 
N. J. Eq. 228; 98 Atl. Rep. 387, that in cases 
of this kind the landlord has no lien on the as-
sets, if he has issued no distraint prior to the 
insolvent receivership; that he has neverthe-
less a preferential right or claim, ahead of the 
claims of general creditors, against the assets 
in the hands of the receiver; but that such 
preferred claim is subordinate to the claims 
of employes for wages under sections 83 and 
84 of the Corporation act.”

That case was also followed in E leetrol, Inc. v. 
B ea tty , M a rsh  & M o y e r , supra (decided Sept. 
4th, 1935), where Viqe-Chancellor L e w i s , at page 
538, said:

“ The right to a preference and priority 
here sought by and allowed to the landlord 
does not, as appellant has obviously miscon-
ceived, emanate from any lien upon the ten-
ant ’s goods and chattels effected by their dis-
traint for non-payment of rent pursuant to 
the provisions of an act concerning distresses 
(Comp. St., p. 1939), nor from the giving of 
the notice prescribed by Section 5 (Comp. St., 
p. 3067), which is only applicable to and re-
quired in cases where, as not here, the goods 
and chattels haye been taken and removed 
from off the demised premises * * V ’
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“ It is the foregoing statutory enactment— 
and not the acquisition of a lien upon the de-
fendant company’s goods and chattels pur-
suant to provisions of the act concerning dis-
tresses, su p ra , as appellant erroneously in-
sists—that constitutes the basis of the right 
to a preference or priority which the land-
lord here sought and the Receiver properly 
allowed (Franz Realty Co. v. Welsh, 86 N. 
J. Eq. 228), and which right, in cases such as 
the one at bar, exists quite independent of 
and even in the absence of the landlord’s ac-
quisition of any lien upon his tenants’ goods 
and chattels. Wood v. McCardell, West & 
Farrell Carriage Co., su p ra .”

Respondent will very likely stress the fact that 
in F ra n z R ea lty  C o. v. W e ls h , su p ra , the court, in 
discussing the W o o d  v. M cC a rd ell case, stated at 
page 229 that the holding in that case was that 
“ the landlord of an insolvent corporation-tenant 
was entitled to be paid by the Receiver rent in ar- 
rear not exceeding one year out of the proceeds of 
the sale of the goods and chattels on the demised 
premises, as a preferred claim.”  However, a 
reading of the W o o d  v. M cC a rd ell case fails to 
disclose that the landlord’s right to a preference 
was in any way limited by the Vice-Chancellor to 
the proceeds of the sale of the goods and chattels 
on the demised premises.

It seems clear that as long as the landlord’s 
right does not emanate from his right to a lien 
that it does not matter what the value of the chat-
tels on the premises are.

The mere fact that the appellant could not have 
claimed a preference had the Receiver abandoned 
the goods should in no way change the appellant’s 
rights given him by the statute. That right is 
fixed irrespective of the value of the chattels 
seized.

It is well settled that if a sheriff or an officer 
ignores the statute and removes the goods from
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the leased premises, and sells it, he is liable to 
the landlord for the rent and not merely for the 
value of the merchandise.

In H a n d  v. H ow ell, 61 N. J. L. 142 (affirmed by 
C. E. & A. 61 N. J. L. 694), the Court says at page 
143:

‘ ‘ Liability of the sheriff in this case must 
rest on the ‘Act concerning landlords and 
tenants.’ Gen. Stat. p. 1915. Section 4 of 
that act is the descendant of the statute of 8 
Anne, c. 14, which forbade the removal from 
leased premises of the tenant’s goods taken 
in execution, unless rent to the time of the 
levy (but not exceeding for one year) should 
be first paid. Our act carries the claim for 
rent down to the time of removal, and ex-
tends to other process. If a sheriff or other 
officer ignors this statute he is liable for such 
rent; but in order to hold him it is necessary 
that he shall have notice that rent is due.”

In the instant case, when the respondent, as 
Receiver, took possession of the chattels belong-
ing to the insolvent corporation, he became liable 
for the amount of rent that was due the appellant 
and that liability was not limited by the value of 
the chattels.

If it were not for the fact that the appellant 
would have subjected himself to a contempt pro-
ceeding by the Court of Chancery, there is no 
doubt that he would have been justified in pre-
venting the respondent, as Receiver, from taking 
possession of or removing the goods on the prem-
ises until the rent due was paid. The appellant 
depends upon his right to the rent not by reason 
of the Distress Act, but by reason of the prefer-
ence and protection given him by Sections 4 and 
5 of the Landlord and Tenant Act.

It is respectfully submitted that the learned 
Vice-Chancellor fell into error when he limited 
the appellant’s right to the actual value of the
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chattels on the premises at the time the Receiver 
was appointed. That view is contrary to the ex-
plicit language of the statute. Furthermore, in 
Phila. D a iry  dtc. Inc. v. S u m m it, &c. In c ., 113 N. J. 
Eq. 458, the Court, setting forth the order of 
claims that are entitled to priority and preference 
over unsecured claims, lists the claims of land-
lords against the corporation not exceeding one 
year’s rent as prior to the claims of unsecured 
creditors without in any way limiting that claim 
to the value of the chattels on the leased premises 
at the time the Receiver was appointed.

To adopt the view of the learned Vice-Chan-
cellor would mean to rewrite the statute and limit 
the landlord’s rights for rent to the value of the 
chattels so removed. There is no doubt that the 
legislature could easily have so provided had that 
been its intention. There is no mention, either 
in Section 4 or Section 5, of the Landlord and 
Tenant Act that the landlord’s right to prevent 
the removal of the chattels can in any way be de-
feated by paying him the value of the chattels so 
removed. The statute clearly prohibits the re-
moval or the sale of any chattels on the leased 
premises unless the rent is first paid.

It is, therefore, respectfully submitted that the 
order of the learned Vice-Chancellor limiting the 
appellant’s claim to the value of the chattels 
should be reversed.

T h o m a s  J. M c A l e e r , 
Solicitor for M. Gr. H. Realty Co., 

Appellant.

D o m i n i c k  J. M a r r o n e ,
Of Counsel.
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Jgeto S fz tü z y  C ourt of C rrorg anb Appeals;

Between

V e z z e t t i  R e a l t y  Co ., I n c ., a corpora-
tion of the State of New Jersey, 

Complainant,
and

M o d e l  G a r a g e , I n c ., a corporation of 
the State of New Jersey,

Defendant.

B e n e d i c t  A. B e r o n i o , Receiver of 
Model Garage, Inc.,

Respondent.

M. G. H. R e a l t y  Co ., a landlord 
creditor of Model Garage, Inc.,

Appellant.

On Appeal from 
Order Disallow-

ing a Preference 
of Landlord’s 

Claim.

BRIEF OF BENEDICT A. BERONIO, RECEIVER 
OF MODEL GARAGE, INC., SOLICITOR PRO  
SE (JOHN D. PIERSON, OF COUNSEL), IN 
BEHALF OF RESPONDENT.

Preliminary Statement.

The facts on which the order appealed from was 
based are found in the case, pages 4 and 5. They 
are also stated, commencing with page one, in 
the brief of appellant. Reduced to a single propo-
sition, the point of law at issue may be expressed 
by the following question: If an insolvent tenant- 
corporation occupies leased premises at the time 
of its insolvency, and has therein $50. worth of
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chattels, and owes the landlord $1500. in rent, does 
the landlord, on filing a proper proof of claim, 
have a preferred claim to the extent of $50. or 
$1500?

The respondent claims that the preference 
should be allowed only to the extent of $50., and 
the court below so held.

It is admitted that under sections 4 and 5 of 
the Landlord and Tenant Act there may be a pre-
ferred claim in a proper case, and that “ other 
process”  in that act includes an order of the court 
of Chancery appointing a receiver of an insolvent 
corporation. This makes the issue at law a very 
narrow one.

We claim that the landlord has a preferred 
claim only to the extent of the chattels subject to 
distress in the leased premises, and rely on three 
points to establish this contention:

F ir s t .—The cases and the inferences to be 
drawn from the cases construing this statute so 
hold;

S eco n d .—No case has been cited that on close 
examination holds to the contrary;

T h ird .—It is the only reasonable and logical 
construction of the sections in question.

I .

The cases and the inferences to be drawn 
from the cases construing this statute so hold.

Attention is first called to the following lan-
guage of the Court of Errors and Appeals in 
F ra n s  R ea lty  C o. v. W e ls h , 86 N. J. E., p. 228, at 
page 229, where the court says (italics ours):

“ In W o o d  v. M cC a rd ell, et al., 49 N. J. Eq.
433, decided in 1892, Vice-Chancellor Bird
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held that an order of the court of chancery 
appointing a receiver and directing him to 
take possession of the goods and chattels of 
an insolvent corporation-tenant and to con-
vert them into money, fell within the term 
“ other process,”  as used in the above section, 
and that in consequence the landlord of the 
insolvent corporation-tenant was entitled to 
be paid by the receiver rent in arrear not 
exceeding one year out o f  the proceeds o f the 
sale o f  the g ood s and chattels on the dem ised  
p rem ises , as a p referred  claim .”

The court in this case says further on page 230:

“ The right of the landlord, under section 4 
of the Landlords and Tenants Act, is, in the 
absence of an actual distress, not a lien at all. 
W o o d sid e  v. A d a m s, 40 N. J. Law 417. It is 
a statutory right arising under certain condi-
tions. It might, prior to the institution of 
the insolvency proceedings, have been de-
feated by the tenant himself by a bona fide 
sale or chattel mortgage of the goods and 
chattels in question, or by their consumption. 
At most it was but a statutory right, possibly 
in the nature of an inchoate lien, maturing, 
in effect, into an actual lien only under cer-
tain conditions prescribed by the statute.”

This case has been cited a number of times 
for varying purposes, where the point now in 
issue was not involved; but it should be remem-
bered that what was said in that case as to a 
preference includes the language “ out of the pro-
ceeds of the sale of the goods and chattels on the 
demised premises.”

While the question at issue was not raised in 
the case of T h e Central Bank o f N ew  J er se y  v. 
P e terso n , 24 N. J. L. 668, we think that our con-
tention can be inferred from that case. Towards 
the bottom of page 669, the court said referring 
to the statute in question. “ It was intended to
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give the landlord a specific lien on the property, 
against all executions, to the extent of a year’s 
rent, co-extensive, with his right of distress.”  
The landlord only had the right of lien where he 
had a right of distress, and then only to the ex-
tent of what he could get by distress. In other 
words the act was designed to hold the tenant’s 
distrainable goods for the landlord, but not to 
give him any rights beyond that. About the 
middle of page 670, the court uses this language:
‘ ‘ The remedy of the landlord is by action against 
the sheriff, or, if he thinks proper, he may apply 
to the court, as has been done in this case, to have 
his rent paid over to him out of the proceeds of 
the sale in the sheriff’s hands.”  He was not to 
apply to the court for the whole amount of the 
rent, but only out of the proceeds of the sale in 
the sheriff’s hands to the extent of the rent.

To exactly the same effect is the following lan-
guage in reference to a landlord’s priority in a 
bankruptcy case, involving the New Jersey 
Statute:

‘ ‘ Now, it is true, that the priority given is 
limited to the value of the New Jersey chat-
tels lying on the demised premises, and such 
priority is made by section 64 b (5) subject 
to payment of expenses. (The court then dis-
cusses the expenses.) If the claimant had 
prior to bankruptcy perfected his lien by a 
distress warrant, he would have been able to 
have the chattels on the leased premises ap-
plied to his claim so far as these chattels had 
any value. He should be in as good position 
now, subject only to his obligation to pay his 
share of the general expense of the estate to 
which his claim is made subordinate by sec-
tion 64th su p ra .”

In  re B raus, 233 Fed. 835, So. Dist. of N. Y., 
by Augustus N. Hand, D. C. J.
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In  re B ra n s is cited by the Supreme Court in 
B r y s o n  v. M iller  R ea lty  C o., 108 N. J. L. 434, at 
page 438 but not on the precise point in issue.

Our statute is modelled after the English 
statute of 8 Anne, Ch. 14., but has in it therein 
some additions which have no bearing on the ques-
tion being discussed. See references to this in 
T h e C entral Bank o f N ew  J er se y  v. P eterson , 24 
N. J. L. 668, 669, and H and  v. H ow ell, 61 N. J. L. 
142, 144.

This phase of the English statute was construed 
in the case of Thom as v. M irehou se, 19 Q. B. D. 
563; 56 L. J. Q. B. 653; 36 W. R. 104, 3 T. L. R. 
804 D. C. This case held that judgment was 
proper against the sheriff who had wrongfully 
taken away goods for a year’s rent; but that the 
sheriff could offer in mitigation of damages, the 
value of the chattels removed. If he did not show 
the value of the chattels removed, then a judg-
ment for a whole year’s rent would stand. This 
is precisely similar to our contention; namely, 
that when it appears that the value of the chattels 
is less than the rent, then the damage is only 
the value of the chattels.

In this case Lord Esher, M. R., said among 
other things, referring to the sheriff who was de-
fendant in the suit:

“ If he commits a breach of duty by a 
wrongful sale, i. e., a sale which takes place 
before the rent is paid, the statute appears 
to me to state by implication that he will be 
liable to compensate the landlord by paying 
the amount of rent which is due. This is 
the consequence of the enactment which makes 
the removal without payment of rent illegal. 
It is oply upon payment of the rent that the 
sheriff is entitled to remove the goods. The 
cases, however, show that though the amount 
of rent is, prim a facie, the measure of dam-
ages, it is open to the sheriff, after the land-



lord has proved his case by giving evidence of 
the tenancy, the amount of rent due, and no-
tice to show in mitigation of damages that the 
value of the goods removed was not suffi-
cient to pay the rent. In such case the loss 
to the landlord, by the removal of the goods, 
or, in other words, their value to him at the 
time of the removal, becomes the measure of 
damages.”

This case seems to have followed the settled 
practice. See H en ch ett v. K im p so n , 2 Wils. 140, 
95 Reprint 731. In this case, after certain deduc-
tions, the court directed that the balance of the 
money be paid to the landlord, which was less 
than the rent.

See also C a lvert v. J o liffe , 2 B. & Ad. 418, 109 
Reprint p. 1198, where it is clearly held that the 
landlord is entitled to the damages which he suf-
fered by the loss of the goods, and not the fixed 
amount of the rent.

In re M acken zie, 1899, 2 Q. B. 566, 575, the case 
of T h om as v. M ireh ou se  was referred to as fixing 
the damages recoverable.

I I .

No adjudicated case has held contrary to 
our contention.

Several cases used the word preferred claim, 
but there can and must be read within them the 
words of F ra n z R e a lty  C o. vs. W e ls h  to be made 
‘ ‘ out of the proceeds of the sale of the goods and 
chattels on the demised premises.”

If this is read in W h iteh ea d  v. W h iteh ea d  P o t -
te r y  C o ., 115 N. J. E. 257, referred to on page 5 
of opponent’s brief, as it must be, as that case 
purports to follow the F ra n z R ea lty  C o. case, then 
the W h iteh ea d  case would read that he (the land-
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lord) has nevertheless a preferential right or claim 
ahead of the claims of general creditors, against 
the assets in the hands of the receiver “ to be made 
ont of the sale of the goods and chattels on the 
demised premises.’ ’ To hold otherwise would he 
to misconstrue the F ra n z R ea lty  Co. case as well 
as to put a ridiculous construction on the statute 
as is shown hereafter. As a matter of fact the 
question did not arise and was not decided in the 
W h iteh ea d  case. The only point decided was be-
tween wage claims and the value of goods dis-
trained. It is true in that case that the receiver 
allowed a claim for rent of $3,200 over judgments 
at law. It does not appear, however, that the 
money on hand did not arise out of the sale of 
goods on the leased premises. If it did not, then 
we think the receiver erred. His position, how-
ever, was not affirmed by the court.

The case of H and  vs. H ow ell, 61 N. J. L. 142, 
is referred to at page 7 of appellant’s brief. An 
examination of this case will show that the point 
in issue was not in any way discussed or con-
sidered. The case merely refers to the language 
of the act. In the statement of the case it appears 
that the sheriff sold goods of the tenant and paid 
to the plaintiffs in execution the proceeds of the 
sale, and that the landlord sued for 8 months rent 
due at the time. The case does not show either 
the value of the goods or the amount of the rent.

So in the case of Philadelphia D a iry S c  Inc. v. 
S u m m it S iveets S h op pe Incorporated, 113 E. 458, 
there is no adjudication of the question now in 
issue. It does not appear what the assets were or 
how they were derived.
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I I I .

Our contention is the only reasonable and 
logical construction of Section 4.

The act under construction merely states what 
shall not be done. Section 4 says in effect that 
no goods shall be liable to be taken by virtue of 
any execution, attachment or other process, unless 
rent be paid at the time up to the amount of one 
year’s rent.

Section 5 provides in effect that if goods are 
taken, they shall not be sold unless the. landlord 
is paid all the rent due, not to exceed one year’s 
rent. While it is true as stated on page 4 of ap-
pellant’s brief, the Legislature did not in explicit 
language, limit the landlord’s claims to the value 
of the chattels, neither does the Legislature say 
that if the sheriff sold the goods in violation of 
the act, he should be penalized to the extent of 
the whole rent, independent of the value of the 
goods. It is evident that the damages are to be 
determined by the usual method of determining 
damages. At law one does not have the right to 
take the goods of another and convert them to his 
own use. If he does, he must respond in damages, 
but the measure of damages is the value of goods.

In  a suit fo r  con version  the norm al m easure o f  
dam ages is the value o f  g ood s at the tim e the con-
versio n  occurs.

S ch om er  v. H offm a n , 102 N. J. L., 347, 
348;

26 R. C. L. 1148, section 763;
65 C. J., p. 174, section 334.

The same rule would seem to hold if the sheriff 
took and sold that which he had not a right at 
law to sell. This would be in accordance with
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the usual method of measuring damages for a 
wrongful act that arose out of a breach of con-
tract or out of a tort.

“ The wrong done and the injury sustained 
must bear to each other the relation of cause 
and effect; and the damages, whether they 
arise from withholding a legal right or the 
breach of a legal duty, to be recoverable, must 
be the natural and proximate consequence of 
the act complained of.”

W a rw ick  v. H utchinson, 45 N. J. L. 61, 
65, citing a number of cases.

The foregoing is similar to the rule laid down 
in the well known case of H a d ley  v. Baxendale, 
9 Exch. 341, referred to in C rater v. Binninger, 33 
N. J. L. 513, 517; W olcott, Johnson & Co. v. 
M ou n t, 36 N. J. L. 262, 270, affirmed in 38 N. J. L. 
496, in which at page 501 the case of H a d ley  v. 
B a xen d a le is again cited with approval.

To the same effect see F eld m esser  v. L e m -
berg  er , 101 N. J. L. 184, 186, and also B onard  v. 
G indin, 104 N. J. L. 599, 604, where the case of 
H a d ley  v. B axendale is again referred to.

What would be the reasonable and proximate 
damages which the parties would expect if $50 
worth of goods, upon which the landlord had a 
right of distress, were taken and sold? It cer-
tainly would be $50 and not $500 or $5000 or what-
ever sum a year’s rent might chance to be. He 
would still have all the rights of an ordinary 
creditor to collect the balance.

The fact that the statute prevents the execu-
tion or other creditor from taking away the goods 
and chattels until the rent is paid, merely means 
that the landlord is first entitled to the goods to 
the extent of a year’s rent before the creditors 
can take anything. If there isn’t that much, the 
landlord only takes what there is ; if there is more,
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his rent is paid and the creditor takes what he 
has paid the landlord and the balance of his goods 
until the creditor is satisfied. If there are no 
goods, then neither gets anything. The conten-
tion that if $50 worth of goods are taken by a 
receiver, he is responsible for the whole of a 
$1,500 claim of rent, as a preferred claim, would 
work out quite disastrously, particularly, if ap-
plied to an execution creditor. There is no con-
tention, that we see, that the law puts a landlord 
in a better position against a receiver of an in-
solvent corporation than against an execution 
creditor. In fact, the right of a landlord against 
a receiver is conferred by the same provision as 
his rights against a judgment creditor. Suppose 
in the situation at issue, instead of insolvency, a 
constable of a District Court with an execution 
for $100 had levied on and sold the $50 worth of 
chattels, would the constable or judgment creditor 
immediately become liable to pay the rent of 
$1,500? His liability would be, as shown above, 
that of a defendant in trover for the value of the 
goods taken. The landlord could certainly get 
no more than that.

Another situation might arise showing how un-
fair such a construction as the landlord contends 
for could be. Suppose in the case at issue, the 
landlord had been diligent and issued a valid dis-
tress and sold all the goods on the premises im-
mediately before the receivership. He would only 
have received the value of the goods. In that 
case, there would have been no goods on the prem-
ises and no preference. On what reasoning can 
it be said that a landlord, who is diligent, should 
lose rights which he might have had if he had 
slept on his privileges?

Where in the Landlord and Tenant act is there 
anything to indicate that in any case a landlord 
can get money from chattels not on the leased
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premises or from outstanding accounts in prefer-
ence to other preferred creditors or general credi-
tors? Yet if the contention of the landlord 
prevails, that is just what would happen.

Manifestly from all viewpoints, the basis of a 
landlord’s claim for a preference depends upon 
there being goods in the demised premises at the 
time of the insolvency, and the extent of his 
preference is limited to the value of those goods.

The order below should be affirmed.

Respectfully submitted,

B e n e d i c t  A. B e r o n i o ,

Receiver of Model Garage,
Solicitor pro se,

331 Grand St., 
Hoboken, N. J.

J o h n  D .  P i e r s o n ,

Of Counsel.
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