STATE OF NEW JERSEY
DEPARTMENT OF ALCO HOLIC BEVERACE CONTROL
744 Broad Street Newark, N. J.

BULLETIN 290 , JANUARY 4, 19&9

1.

RETAIL LICEVSEES —— SUNDAY SALES -— EFFECT OF REFEEENDUM --
KEFEIENDU PROBIBITING UNDAY SALWS SHOULD NOT BE MOCKED BY
PERMITTING CONSU#PTION ON SUNLAYS UPON LICENCED DRENMISES
UNDEE THE TECHNICALL PRETEXT THAT TIE DEINKS WERE PURCH:SED
BEFOLE SUNDAY. |

RETAIL LICENGEES—- NEFERENDA —— HEREIN OF THE DANGERS OF FLAUNTING
OR DEFYING THE WI LL OF THE ELECTOLATE. '

RETAIL LICENSEES -- T
TO BRING THEIR OWN LIC
ZUEING HOURS WHEN SAL

HE PRACTICE CONDEMNED OF PERUITTING PATEONS
~UOR 1ND CON Uyn I7T ON LICENSED PEEMISHES
BSOARY PROHIBITELD.

W T
i

Dear Commissioner:

Several of our licensess ha e q1 '2¢ of us if they

- may remaln open on Cliristuas Eve untll & ;. M. anc on New Year's

Eve until 5 A. M., pursuant to your notice which they have read

in the papers. We have told them that they may not sell .
alcoholic beverages at any time after mluﬂléhu o elther of tirose
days because of the referendum in EzsSt Crange wnlch forbade all
Sunday selling.

Qur inquiry, therefore, is confinec (o the ”JQ”tiOH
whether they may permit patrons to remuin and consume licuor
purchased before midnight, and i so, uncer what ODQLLlOHS.

Very truly yours,
Harry Nolan
Edwara L. Hazen
Members of Hast Qrange poard of
Alcohollic Beverage Control

December 21, 19&8.

Hazen,

Messrs. Harry Nolan and Edward L.
Beverage Control,

Municipal Board of ilcoholic
East Oranzge, N. J.

Gentlemen:

According to my records, sales of alcohollc beverages
are prohiblted on Sundays in Fest Orange by referendun held on
Novembey 8, 1928, on the cuestion "Shall the scle of slcoholic
beverages be nermitted on Sundays in this municipality?" on wihich
a majorily voted in the negative. ’

Hours of closing are governed by Ordinance No. 14
adopted by the Council on October &8, 1825, as amended by
Ordinance No. 17 adopted December 25, 19¢5, Sections 9 and 10
of which provide: -

"Section 9. Except as hereinafter provided, no alcoholic
beveérage shall ce sold, servec, delivered nor shall sny licensee
permit the sale, service or delivery of any ~lcoholic beverage
Qirectly or indirmctly upon the licensed premices between the
hours of two A.M. and six A.M. each duay, except on Sunaay, when
no sale of an alconolic veverazge shall be made in The City of
rast Orange. .

. orang f’»\(}&@p Jersey State Liprary

i
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'Section 10. The holder of any license issued by .the

Municipal Board of Alcoholic Reverage Control shzll close his
place of business at 12 o'clock micdnight on Saturday «nd 2:00
A.M. on all uan of the week ey;cpt sunday and shall keep tne
same closed during the hours in which the sale of alcoholic
bcvo"ages is for bldden9 provided, however, that the holder of

ny license engaged in the restaurant business may keep his
plac; open for the restaurant bhusiness until 2:00 otclock A.M.
and may reopen his place for the restaurant business on uunday

after 6 AJl., a restaurant being defined for the purpose of this
ordinance as an establishment ,ogularly and pr1a01pplly used for
the purpose of providing meals fo the public, qav1nb an adequate
kitchen and dining room equipped for the preparing, cooking and
serving »7 food; snd provided further that when any Clristmas
Day or New Years day falls on any other day than Sunday, it shall
be lawful to make sale of intoxicating beveérages until 4:00 A« M.

"The hours aforementioned shall ve construed to indicate
Standard Time or Day110ﬂb Saving Time during such perlod when each
may ote in effect in The City of Bast Orangc.”

Because of the referendum, for the reasons given in
Re Runyon, Bulletin 287, Item 14, and Re Gloucester Township
Beverage Association, Bullctin 261, Item 1&g, it is not p\“mlbs;ulc
for your licensees to sell slcohiolic beverages on Sunday at any
time, Christmas and New Year's Eves notwithstanding. There is
no power in the Council to permit any Sundzy saleg, either vy
ordinance or by resolution. The referendum prohibits all Sunday
sales until changed by another referendum in the future.

Hen e, as the matter now stands, all licensees in East
Orange must stop selling alcoholic beverages at 12:00 otclock
midnight %utulday night, Christmas and New Yearts included, and
must close their licensed premices at 12:00 o'clock midnight
Saturday night and keep thew cloged until 6:00 A. M. Nonday morning
unless the place is a restaurant, in which event it may stay open
until 2:00 A.M. Sunday and reopen at 6:00 A.M. Sunday, but not
in any event to sell or serve any alcoholic beverages

I do not see that it would avail your Llicenseeg nmuch

for the Council to permit them to stay open longer on Christmas
and New Year's HEves. They could not sell any alcoholic beverages

after mluuLgnt. Nor could they serve any, even though it wa

some that the customer hiwself had brought in. Ang 1f they
served set-ups and accessories, it would be a great risk that
they would p= runnlng and very apt to get them into trouble. To
say that they are only consuming what tney purchased before mid-
night smacks of subterfuge 2ad evasion. It is zll too loose.
I am very much opposed to customers bringing thsir own and vo
licensees allowng any consuimption of alcoholic beverages on
licensed premises during the hours when sales are prohibited. gee
ke Wismer, Bulletin 288, Item 1. With everyenc bringing his own
ont Crristmas and New Year's Eves, 1t would be well-nigh impossible
to aSC@rEain_wmebher it was honestly brought on by a customer or
whether the licensee was taking advantago ‘of the situation to
make unlawful Sales, thereby comuitting a misdemeanor.

The people of East Qrange have declared against liquor
at any time on Sunday so far as licensed premiges are concerned.
In words, they have voted "No Sales." In substance, they meant
"No Consumption.™
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Hence no practice should be countenanced which gives the
very appearance of flaunting or defying the wishes of the majority.
Licensed places, at least, ought not to be used for the very pur-
poses te which the electorate has declared 1ts opposition. To
trifle with that sentiment is to invite disaster. The power which
extinguished Sunday selling can, 1f exasperated, wipe out the re-
tail industry altogether. Those who mock invite the bears.

I therefore cordially suggest that you not only oppose any
extension of hours, but that you affirmatively bring to the atten-
tion of your licensees that, as with all other Sundays, sales must
stop at midnight Saturday and that it will go hard with them if
there is any violation of the referendum. Violation of the refer-
endum may be punished by fine or imprisonment or both, and is also
cause for the suspension or revocation of the license.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.

2. RETAIL LICENSES - ADVERTISING - MINIMUM OF TWO WHOLE DAYS BETWEEN
SECOND PUBLICATION AND ISSUANCE OF LICENSE REQUIRED. '

December 20, 19&8

N. J. Licensed Beverage Association,
Somerset Co. Div. No. 25,
Belle Mead, N. J.

Gentlemen:

T do not like the idea of pushing licenses through before
anyone who may have grounds to object can get his protest in and
secure an opportunity to be heard. The purpose of the notice is not
accomplished merely by its publication. The notice is required in
order that anyone deeming that good reason exists for the denial
of the license may have the opportunity of filing objections and a
chance to be heard. Objectors must, therefore, be allowed a reason-

“able time after publication of the notice in which to file their
protests. Until such opportunity is afforded, the license should not
be issued, '

In Re Novack, Bulletin 174, Item 6, I established a mini-
mum, between the date of second publication and the issuance, of two
whole days, not counting the day on which the publication was made.
Please bring this ruling to the attenticn of the municipality. I
shall expect them to conform their procedure to its requirements.

Very truly yours,

D. FREDERICK BURNETT,
Comnlissioner.



BULLETIN 290 SHEET 4.

d. UNLICENSED RESTAURANTS ~ SERVICE OF WINE ON CHRISTMAS EVE -
SERVICE OF ALCOHOLIC BEVERAGES BY UNLICENSED RESTAURANTS CONSTI-
TUTES UNLAWFUL. SALE AND IS 4 MISDEMEAKNOR.

December 20, 1938

Illan's Park Restaurant, Inc.,
Plainfield, N. J.

_ Gentlemen:

. My records do not show that there is any retail liquor
license in Plainfield in the name of Illan, or Illant's Park Res-—
taurant, Inc., or for premises 1lll Park Avenue, Plainfield.

The serving of alcoholic beverages in restaurants not li-
censed to sell liquor is prohibited., 8Such service is, in the
contemplation of the Alcoholic Beverage Law, a sale, and if made

- without a license, is & misdemeanor for which the offender may be
punished by fine or imprisonment or both.

Unlicensed restaurants may not sell or serve any alco-
holic beverages in any manner or under any pretext.

Hence, serve no wine to your patrons or friends o¢n
Christmas Eve or at any other time. It is very apt to get you in
trouble if you do. 1If you want to have anything whatsoever to do
with liquor, you must first take out a license,

Very truly yours,
D. FREDERICK BURNETT,
Coumissioner.

4. APPELLATE DECISIONS - HORN-SALE, INC. ET ALS. v. WEST ORANGE.
HIOBN-SALE, INC., ET ALS., )
Appellants, )

=Vs—- ) ON APPEAL
~ CONCLUSIONS.
BOARD OF COMMISSIONERS OF THL )
TOWN OF WEST ORANGE,

Respondent

— mm e e e e e e e e e mm e e e e e

William E.'K@nnedy, Fsc., Attorney for Appellants.
Gerald T. Foley, Esq., Attorney for Respondents.

BY THE COMMISSIONER: (Orally)

This matter comes on before me personally on this 23rd day
of December, 1938, upon short notice, and the consent of the attor-
ney of the respondent. It 1s an appeal filed by the appellants,
some seventeen tavernkeepers in West Orange, from a resolution of
the Board of Commissioners of West Orange passed on Decemper 20,
1988, requiring the licensees of West Orange to close at m¢dn1ght
on Christmas Eve. In view of the shortness of the time, I have
advanced this case on the appeal 1list and have sat specially to hear
it, and will decide it at once, since it has been fully heard and
well argued.
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The West Orange ordinance now in force, section three, pro-
vides that every place in which the retail sale of zlcoholic bever-
ages 1is authorized by a license, except restaurants, shall be close
and all patrons or guests excluded on Sundays between 3:00 £.M. and
1:00 P.i,

>0

On December 20th, a resoluntion was passed by the Board of
Commissioners of West Orange requiring these places to close and
patrons to be excluded at 12:01 A.M., that is one minute after wmid-
night. Normally, an ordinance, whiclh is a regulation of a solemn
cmaracter, cannot be changed except by another ordinance, an in-
strument of equal dignity, for an ordinance, as distinguished from
a resolution, reguires publication in the newspaper, successive
readings, and an opportunity to be heard. This ordinance, however,
contains a clause in it reserving to the Board of Commissioners the
right by resolution "to chznge the closing hours with respect to
Crristinas Day and New Year's Day." If it were not for that reserva-
tion, the resolution of December Z0th would be automstically in-
valid. The real cuestion thnen is not one of power but rather of
policy, for the RBoard had the power legally to mske the resolution
which they did. The statute says that municipalities may in the
first instance determine the nours between which alcoholic bever—
ages may be sold, but that if any person considers I imself aggrieved
by those hours he may appeal to the gtate ComMi°°1uﬁpf, and that the

Commlssioner, after a public Y“'"iﬂg, MJy set aside, repeal, or
modify the same. That narrows the 1ssue, in ubCOfduJC“ with my
defined policies of adainistration in which I give full rein to the
nrincivle of home rule, subject only to whe ttwr it is a reasonable
exercise, .

- The case is unicgue in that this has been the first munici-
‘ality wlich has ever exercised a right reserved to change hours, by
changing them batkwards. In every other case the hours have always

been extended, as Mr. Kennedy contends. The operative word, hovi-
ever, 1is ”Ondnap“, and the word change 1is not a one-way street. It
can be changed either way, backward or forward. Whatever specula-
tion there may be as to the intent of the Board is resolved by con-
struing the wora which they used and the word was "chfnge"’ so the
whole duestion then comes down to whether a change of hours on
Christmas Day 1s reasonable.

I have ruled that uorwaliy three o'clocx on Sunday morning,
or any morning for that matter, 1s the limit which I will go. Last
vear I thinx 1t was 1in Pearce v. West Orange, just about a year ago,
the shoe was on the other foot. West Orange had allowed sales on
both Christmas and New Yeart's all night long. In that case I de-
ided that the sales would have to stop on Christmas morning at
00 A.M., but they could c¢ontinue on New Yearts because there 1s a
ubstantial difference in the character of the two days, and ‘T am
glad that my Methodist FrLcuu recognized that this morning. In
following out that decision this year, because of the fact Christmas
came on a Sunday, I sald 5 00 pA.M. on Christmas Day willhave to be
the limit, but that on New Yearts the limit would be five (5:00)A.M.
A1l T meant thereby was to fix the maximum limits. T was not making
any determination as to what I personally felt other weople uignt do.

In this case West Orange hag put the hour back to midnight.

They have a right to do that, for Christmas 1s a special day. It is
more or less common knowledge [Masses are celebrated at midnight,
Christmas carols sung. I cannot say that there is enything which
has been produced which shows that the action of the Commlssioners is
not reasonable. They have the right to decide for West Orange what

shall be the rule in west Orange, and I shall not disturb that action
unleav it sppears to be unreasonable, and in this case I find that
West Orange has acted reasonably and not arbitrarily. Consequently
the appeal is denied.
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5. ADVBETISING —- NOTICE OF APPLICATION —— OMIGSION OF PEE LINE
DOBS NOT INVALIDATE 1Hu,DUVHrm?SIﬂG 'ROF T2 PUFPOSES OF AN
APPLICATION WOR A LIGUOR LICET:

My dear Commissioner:

It appears that soume newspapers run the "application
noticesm as a public notlce in the classified advertising column,
without o fee line.

It i1s @y opinion that "motices of application' shoula be
- . J : . . . .
legal notices and snould therefore carry a date anda fee line.

Corcaiolly yours,

pdward F. Walsn, Secretary,
Hackenguer Cluiaber of Comnerce

Jecenber 23, 1958,

Hackensacx Chamber of Cowuserce
Bdward F. Walsh, Secretary,
HQ.CKGHD\-?LLK, N, J.

Gentlemen:

Title &5 of tine Revised Statules, dealing with Legal Ad-
vertisements, defines "official advertising® and "official
advertis ements" as all matters required by law to be published.

As {he notice of application for liguor ilcense is re-
guired by law to be puslished (F.S. »2:1-25), it would seem
that such notice 1s official advertising within the contempla-
tlon of Titls &o.

P

FA A B - P e e =
530 14 r;_,'—(:l D;. oviage oo

)

R.S.

"There shall be orinted and 3ublished on and with

every official advertisement a stateuwment o fhe price thevefor
esteblizhed by ldN, wirich price shall be The legal amount due
for the whole length of time tnuu the bume is to be published.

No charge shall be made or recovery had for publishing any
of ficlal advertising unaccoumpanied by subh statement ol price.t

Other Tmen those set forth in the sentence last above:
guoted, there appear to be no (uns~cuwncub atiendant upon the
omission of the fee line. This Statute does not d clare the.
advertisement to be vold for failure to print the fee line or
in enywise conditions its valioity upon such prinblng. The
Statuts has {ixed iteg own penzlty for non-compliance, viz.,. that
any newspaper wihich omits the fee line mey wmake no charge for
the advertising services. Where expres. penalties are fixed,
the law implies that there are no others.

The abscnce of the fee line would thercfore not lnvelidate
the advertising for the purposes of an application for a liguor
licens2. The publication having been made, and dus notice to
potential objectors given, the statutory purnpogse would nave been
Serv:d, end tnat is all that is recuired so far as the aslcoholic
Beverage {aw 1s concerned.

v
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Of course, there will be nc guestion if in &ll
cases the fee line is printed, as the law reouires.

Very truly yours,

D. FREDERICK RURNETT
Commissioner

6. SOLICITATION-~ OUT-OF-STATE EBREWERIES —- ThHE SENDING OF SAMPLES
2Y OUT-0F-STATE BREWER NOT LICENSED IN NEW JERSEY, INTO Tt
OTATE TC NEW JERCEY MANUFACTURERS ANT WHOLKSALERS, CONSTITUTES
SOLICITATION WHICH IS UNLAWFUL »ITHCUT A NEW JERSAEY LICENSE.

Gentlemens

Will you kindly advise us if the State Law permits a
manufacturer such as oursslves to send a sample package of two
vottles of our product to the various cistributors of your State?

Very truly yours,

GREENWAY BREWERY COMPANY, INC.

December 25, 19E8.

Greenway Brewery Company, Inc.,
Syracuse, N. Y.

Gentlemen:

cords do not digclose that there has becn any
New Jersey license issued to the Greeway Brewery Company, lac.
Under the New Jersey law and regulations, a licensed
New Jersay manufacturer or wholesaler may, on his own initlative,
purchase alcoholic baverages from an out-of-State non-licensece,
subject, of course, to the laws of the other State, and may
bring said alcoholiic beverages into this State in his own vehicle
or by any duly licensed transporter.

Hence, if that is what your delivery involved, it
would hLe permlssible.

But out-of-State manufacturers and wholesalers not
licensed in New Jersey may not scnd represcntatives into HNew
Jerse; or solicit in New Jersey, because that is something that
only New Jersey licensees may do.

If what you are planning is to send samples into
New Jersey to our licensees 1n the hope of interesting them in
your products and obtalning orders, that is soliciting in New
Jersey which you cannot cdo without a license.

I see little difference between sending samples and
sending salesmen. To be sure the pressure is not so high,. but
the sample is, in effect, & silent salesman, and the effort is
solicitation.

Participation in such solicitation by New Jerszy
licensees will render their licenses subject to suspension.

Very truly yours,

D. FREDERICK RBURNETT
Commissioner
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7. EBELIGIBILITY - MORAL TULRPITUDE - FACTE EXAMINED

REs: CASE NO. 240

In his questionnaire, the above named 2mployee ad-

mitted that he had bzen convicted in 19¢0 on &
manslaughter end sentenced to serve elgnt sont
Penitentiury.

At & hearing culy held, the employee
that he had been arrvested and cvuv1ctou becaus
2 coal truck, he struck o man who subseguently
of the Lngu“do“ sustainea. IU has been detzrum
criminally negligent eratlion of en autgmebil
intentional deatinn, 21th
slaughter, does not HLu.SS"iily involve uworal
No. 44, Pulletin 16<, Itew 4; Cas: No. 69, Hul

Thsre are, mowever, no aggravating c
tixe record.

It is reco
he 1s eligible fou DMOLOV"u

— ot
o
T
}_;l
ot

[ 2 Oy e
by. Liquor licens

SHEET 8.

- CONCLUSIONS.

December 24, 1888.

charge of

ths 1n a County

eutlflﬂ
e, wiille driving
died as a result
insd that the
e re:ulting in an un~

gh constituting the crime of wman-

turpitude. ase
letin 202, Item

ircumstances in

b auVlSLh that
ges in New Jersey.

Adward J. Dorton,

Attorney-in~-Chi
Approved:
L. FREDERICK BURNETT

Commissioner.

- HMOFAL TURPITUDE - FACTS

Le: Cage No. @4l.

tion and questionnaire
”d of & crime. Finger
ary 1954, he was arres
ontrol Act.

i hearing duly held, applicant ad
on said chea ana testified that, after indict
SUL¢fy charge, and was fined %100. and
probation. Explaining the clrcumstances surro
he testified that, alfter Repeal, he had helc a

license for khis csndy store, but that his *rmpo“nry lic
month of February 1994 ban“uso A’

1

not been rsnewed for the
remises werz too ologe to a gchool; That his

e sale of liguor py one of ks cmployees &fter

peralt had been denied.

In the absence of aggrave
erage
U

violation of the Alcoholic Fevera Control 4ct
woral turnitude. Case No, 288, B

T

therein cited. I do not think tha
circumstances appear from which 1t should be co
the element of wmoral turpltuce is involved in

1lstin 288,
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ef.

EXAMINED —

cord, 19¢8.
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=
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Wpﬂli?¢1t denied
print records
tea for violating

mitted nis arre
ment, he pleaded
placgd on
un&ing nis
smporary

€1

ting circ umvuanc & slnple

L does AOt involve
Icem 14 and cases

sufficient ﬂgﬁravatinp

oncluded that
uhx conviction.
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9.

However, applicant now has one strike against hin.
Another violation of ths Control Act will mandatorily discualify
him from holding a Lliguor license or belnsg empluJ ed by a
licuor licensse in New Jersey. R.S. o&:1-£5, 26 (Contirol ict,
Sections 28, £3).

Applicant furthcr testifiled thnt he had sworn ne
Wwas nevar convicted of a crime because he thought there was
no conviction since he was not sentenced to ja il. Whatevor
construcition applicant placed upon tie word "erime", 1T anpsars
that he likewise swore in his application tiat he had never
been convicted of or committed any violation of the Alcohclic
Beverage Control Act or F.S. Titie 85, c. 1.

It is recommended bhat the application for solicitorts
permit be granted, but tint the issusnce thereof be withheld
until January 18th, 18:Y because of ihe false affidavit.

Fdward J. Dorton,
Attorney -in-Chief.

Approved

LICENSES —-— PUSLIC BUILDINGS -—— PHINCIPLEE INVCLVEL
OF A PROPOSED CLUB LICENSE T0O £ VOLUNTEER FIRE COMPANY
IN THR BOEQUGH'S NEW MUNICIPAL BUILDING.

—— HEREIN
HoUERD

Deceuber &, 1908.

i
n

C. Conrac¢ Schneider,
Livingston Building,
Englewood, N. J.

Dear ir. Schnelder:
T have ycurs of the 13th re application of 3 olunLce

e Company to the Borough Council of Closter for a ciub
nse in the new MUHLClbdl psuillding.

() =3
m

So far as a club license is concerned: Legul tlons
7, Rule Z, provides tihat "No license shall be igssued tq any c¢lub
unless 1t srall hsve been In active operation in bhe State of
New Jersey for at least three years Punuinuouqu, lmu€u4uLQL
prior to the submission of saild application, and shall bavs been
in exclusive, continuous possession and use of & clubiouse or
cleb cuarters for the same period of time @&, This raisss
two cusstions: (1) whether the Volunteer Tire Company, housed
in a municipel building, can be said to have exgla51ve
possession and use of u clubhous: or club quarters;
it could couply with the three year requirement.

"ﬁ

These regulsites do not apply if the Fire Cowmpany
takes out a plenary retail consumption licanse.

But, since any liceise issued to the Fire Company
woulﬂ involve the Municipal Building, th: conssat of the State
Comamissioner must first be obtained irrvespective of what xind of
a liﬁunr license is apnlied for. This 1s so because F. 8. 3i:1-42
(Control act, Section 89), provides:
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"No sales of alcohnlic beverages shall be made in any
public buildings belonging to or under the control of
the State or any politiczl subdivision thereof .....
except as permitted by the commissioner in specified
cases and subject to rules aald regulations.t

Whether my consent would be granted in tae instant
case woulc depend on the facts, and hence, until hearing both
sides, I do not entertain, let alone expr:ss, any opinion on
the merits.

I have no heésitancy, however, in saying That, in
general I am opposed to the ssale of liguor in public buildings,
and especially so in a City Hall, nor i1a ueclbrlng that I shall
not even consider giving such consent unless and uwatil the
governing body of your munlclpalluJ decides the matter of local
public policy and whether or act the sale of iiguor in the
Municipal Zuilcding would be a bad influence on the eutirs
community.

I note that conteantion 1s made that fire companies in
Wastwood &nc 01ld Tappan have peraission for club licenses.
This 13 not true. No fire company has any license whatsogver
in eltner Westwood or JLld Tappaan A1l that has nappened 1s that
these fire companies hav: received, each on two different
occasions months apart, special permits for a one night affair,
each tTime & dance. I granted these temporary special permits
for isolated occasions only upon the consent of the respective
governing bodies first obtained. In the case of 0ld Tapnan
dances, the affairs were not held on publicly owned property.
Temporary social affairs of Cul" kind are obviously radically
different from a proposition to maintain snd operate a permanent
par in the City Hall.

Very truly yours,

D. FREDERICK BURNETT
Commis.:iomer

10. ADVERTISING - GIVING AWAY A FREE DPINK WITH EACH BOTTLE SOLD
VIOLATES THE FAIp TRADE EULE AS WELL AS THE INDUCEMENT ERULE -
HEREIN OF HOW A LITTLE KWOWLEDGE IS A DANGEROUE THING.

December 27, 1948.

Honest Phil's Tavern,
57 No. Main £t. at No. Straight St.,
Paterson, N. J.

Gentlemen:

I have before me your newspaper advertisement which
appeared in the Paterson Evening News reading:-

"WINES AND LIQUOERS

#{Taste them before Jou buy them)

"SPECIALLY PRICED FOR THE HOLIHAYS‘

"We carry thb lurgr t variety of licuors
in the city. All priced to the lowest
amount that the Falr Trade Act will
allow, and then, we let you taste any
brand you are interested in, because
we naeve the liceunse to do it. A8 you
know, an orainary store cannot have
their vottles open to let you teste 3
the liguor you are buying.

"EE COWVINCED -—- NEVES UNDERSCLD LE GITlnATPLYIJ”
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Now, Phil, honhgtly this is 21l wrong. Wwhat you'lre
saying in substance is: "It a Fair Trader, I am. But ¢?Vf
got & consumption license, and so, if rou deal with me, TI11
you & frez shot with each bottle you buy.n

t—-‘«
o]

o
L

I see youlre up on the law —— cspecilally upon wiat
- fellow can't do, but haven't you forgotbvn that State

ne othe
cgu ldtLOHS 20, Rule 20 provides:

,Jc—i'

"No retail licensee shall, directly or indirectly,
offier or furuis: any gifts, prizes, coupons,
premiuns, rzbales, discounts or similar induce-—
ments with trne salsg of any zlcoholic weverage
for consumption off the licensed premis q....."

And that violstion is couse for revocaticnlll

sgoreover, 1f you sell a Palr Trade procuct at the
Fal? Trade price bui iaclude & frec drink, you ave, 1"n effect
cutting the price. Anc that, you xnow, means ten days

' Because youlve ceeil 50 studiously legitinate, T
am nov golng to pick you up .1 time for your prank, providing
Jou gilve me your soleun writtsn promiss at ones timbt no further
violations will be oommltted,
You are hereb; dirccted immediately to cease and
desist from the practice advertised by you.
Vevy truly yours,
P. "REDERICK EBURNETT
Commissioner
11. LICENCERS ——= THE RULES TOEBID GIFTS OF LIQUOR FOR OFF-P EAISES

COUSUMP”TQN —— THIS I35 TRUE EVEN IN THE ABSENCE OF ANY ACYTIVE
IDEA OF INDUCING FUTURE SALES.

December 28, 1908.

Mr. Pubin Eckstein,
Paterson, N. J.

I wired you on the 24th: "It 1s illegal for you to
give your customers a Christmas bottle of wine.M

kule 20 of State Regulations No. &0 provides:

"No rctail licensee shall, directly or indirectly, offer

or furnish any gifts, prizes, coupons, premiums, rebates,
discounts or similar inducements with the sale of any al-
coholic beverage for consumptlon off the ligensed

premis+s, provided, howevezr, that nothing herein contoined
shz1ll prohibit retail licensees from furnishing advertising
novelties of nominal value."

This means that liguor licensees may not make any

gifts to customers at any time. The decision in Re Liebeswman,
Bulletin £19, Item 7, is exactly in point.

I realize full well that in this Season of good will
you may be and procably are actuated 5olely by the impulse to
give your customers a token of appreciation for past patronage
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and not with any active idea in mind of inducing future sales.

But, 1f I allowed this to be done, I might as well wipe
out the rule entirely for the unscrupulous would seize such
interpretation as a pretext to ride rough shod through the

‘regulation with blithe evasions winding up in a galaxy of good

will bestowals every time the spirit moved or there was a
desire to move the sale of spirits -— Easter, Yom Kippur,
Hitler's Birthday ~—- any old day which the licensee chose
on widch to be a blg shot and give away or pose as Generous
George.

I have no way to probe the recesses of =z licenseels wind
and determine whether he i merely obeying the impulse we feel
towards our real friends, or whether the motive is tinged with
the thought of recoupment out of future transactions.

It is not, therefore, a matter of the licenseeis actual
but secret intent. In determining whether a violation of the
Rule has occurred,; I go solely vy the licenses's actions. This
is an objective test which anyone can determine.

The practice of which you inguire is agoinst the Rule.
You will get only pains for your thanks if you violate it.

Very truly yours,
D. FREDERICK BURENETT
Commissioner

TIED HOUSES —— A GUARANTEE OF OPEN ACCOUNT IS £ MERR OBLICATION
WHICH DOEE NOT CREATE ANY INTEFEST IN OR LIEN UPCN RETAIL
BUSINESS -- HENCE IT IS NOT WITHIN THE STATUTORY PROHIBITION.

Dear Commissioner

oa

May a wholesale distributor accept a written guarsntee
of payment of a.delinquent account incurred by a retail plenary
consumption licensee, the written guarantee to be given by the
father of the prospective purchaser or transferee of the
debtorts business?

Very truly yours,
LEON CEROFEKY ‘
December 28, 1248

Leon Gerofsky, Esqg.,
Somerville, N. J.

Dearkmr. Gerofsky:

The guarantee as described by you 1s a mere personal
promise or obligation which does not create any estate, interest
or lien in or upon the business of the retailer. Hence it 1is not
within R. 8. 33:1-4% (Control Act, Sec. 40).

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.
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13. RETAIL LICENSEES — HOURS -~ EXTENSION OW HOURS ON NEW YEAK!S DAY
PUFSUANT TO INCHOATL ORDINANCE.

December 28, 1938

Frederick H. Young, Mayor,
Nutley, N. J.

My dear Mr. Young:

I have yours of the 28th and copy of the ordinance passed
on first reading last night, which ordinance, when finally effec~-
tive, fixes the regular closing hour, both for weekdays and Sundays,
at 2:80 A.M., as heretofore, but provides that, on two nights of
the year, taverns may be open all night, viz.: Christmas Eve and
New Year's Eve, except that, when December £5th and January lst fall
on Sunday, the closing hours shall be 3:00 A.M. on December 25th
and 5:00 A.M. on January 1ist.

So far as Christumas mve is concerned, I shall not approve
any extension beyond &:00 A.M., irrespective of wnether Christmas
falls on Sunday or an ordinary weekday, for Christmas, as dis-
tinguished from New Year's, is a holy day, a famlily day, a home
day. Three A.M. on Christmas Eve is plenty late encugh. I there-
fore cordially commend that you change your ordinance, when it
comes up for second reading, to comply with this limit.

» The general dispensation you have granted for New Yearts
Eve 1s approved as well as the limitation thereon till 5:00 A.M. in
deference tqo Sunday when the holiday falls on such a day.

The remaining question is the effect of this new ordin-
ance upon the New Year'!s Eve which occurs at the end of this week.

~ Your Board of Commissioners adopted a resolution on De-
ceinber 20th purporting to extend the hours on January 1lst next until
5:00 A.M. I wrote you on the 23rd that the hours, having been fixed
by ordinence, no amendment could be made except by procedure of
equal dignity and solemnity, to wit: by a new ordinance, and
hence the resolution, although thero was no dissent from its sub-
stance, would not suffice. :

. I understand that the instant amendatory ordinance was
introduced to effectuate the intention of the informal resolution.
Technically, of course, the amendatory ordinance does not become
effective until compliance with the statutory requisites, but the
ordinance, having been introduced in good faith to carry out the
avowed intent of the previous resolution and to meet and comply
with the requisite formalities, I shall give weight to the declared
intention rather than to the incidental technicalities and, there-
fore, pursuant to the power to make such special rulings as may be
necessary for proper regulation and control, I shall accord full
faith and credit to this ordinance and treat it as constituting an
extension of the closing hour this coming New Year!s Eve until 5:00
A.M. on January lst.

Bincerely yours, .
D. FREDFRICK BURNETT,
Commissioner.
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14, _COURT DECISIONS - NEW JERSEY SUPREME CQURT - SILVEE ROD STORES,
INC. v. BUENETT, COMMISSIONER.

NEW JERSEY SUPREWME COURT

SILVER ROD STORES, INC., a corpora- )
tion of the State of New Jersey,

Prosecutor,
-and-

D, FREDERICK BURNETT, ESQ., Com-
missioner of. the Department of
Alcoholic Beverage Control of the
State of New Jersey, and BOALD OF
ALDERMEN OF THE CITY OF PATEERSON,
New Jersey,

Respondents.

l N’ p— N’ N’ N’ N p—

Submitted October 4, 1958; decided

On application for writ of certiorari.
Before Justices Case, Donges and Porter
F'or the prosecutors Jacob E. iax

For the respondent D. Frederick Burnett: Nathan L.
‘ Jacobs

The opinion of the court was delivered by:
PORTER, J.

The application is for a writ of certiorari to review the
action of the respondent D. Frederick Burnett, Commigssioner of the
Depar{ment of Alcoholiec Beverage Control, in the revocation of a li-
cense issued to the prosecutor by the respondent Board of Aldermen
of the City of Paterson to sell liquor at retail at 135 lain Street,
Paterson.

The facts are not in dispute. The prosecutor conducts a
store at the above address for the sale of drugs, tobacco, liquor,
food, etc. The store is in two buildings separately owned, one
fronting on Main Street and the other directly adjoining in the rear
thereof, fronting on Wastington Street. A fire door at the rear
wall of each store, when closed at night, separates the two prem-
ises, During business hours this fire door remains open so that the
two stores are, in fact, one and are conducted as one establishment,
The public enter the premises from either street entrance. Complaint
was made that an entrance to the licensed place of business was
within the prohibited 200 feet frowm an entrance of the First Particu-
lar Baptist Church. A hearing was held by Commissioner Burnett and
the testimony disclosed that the distance from the Washington Street
entrance of the store to be less than 200 feet distant from the
nearest entrance to the said church, His conclusion was that the
Washington Street entrance was an entrance to the licensed premises
and it being within the prohibited distance from a church entrance
the license was declared void and the license certificate ordered
surrendered to the Clerk of the City of Paterson.

We entertain no doubt,of the soundness of that conclusion.

The application for the writ is denied, with costs.
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15. BSTATE BEVERAGE BISTRIBUTOR!'S LI“hWoF - NO AUTHORITY TO MAKE
OUT-0F-STATE SALES

Gentlemen:

\ We are holders of license number §BD-d3. We also holad
“an ilmporter's license, number I-679, and are completing arrangements
for importing a foreign beer,

K Kindly advise us if it would be permissible with your de-
partment for us to make out-of-State shipments to wholesalers. If
you require us to pay the New Jersey State tax for such shipments
please advise us so.

Very truly yours,
CONGRESS BPVLRAGF COMPANY, TINC.

December 29, 1948

Congress Beverage (Co., Inc.,
Jersey City, N. J.

Gentlenmen:

The privileges of a State Beverage Distributor!s License
ere conferred by R. §. &3:1-11 (Control sct, gec. 12(8)c). It pro-
vides that the holaer may sell unchilled brewed malt alcoholic bev-
erages "to retallers licensed in accordance with this actr, and also
at retall to be delivered by the licensee to the person for consump-
tion in his home. It speaks only of sales made within this State.
It 1s silent in respect to out-of-state sales.

This silence is significant when contrast is made with the
manufacturers? licenses, each of which confer express power to make
out-of-state sales.

The silence is intensified when comparison 1s made with
the wholesaling licenses under which your license 1s grouped. O0f
the six so listed, the two export llcenses expressly confer power
"to sell and distribute without this State to any person pursuant tc
the laws of the places of such sale and distribution,” but the other
four, including yours, are silent in this respect. This additional
ciause is the only distinction between the two export wholesale and
the ordinary plbndry and limited wholesale licenses. To grant
express pawer in scme cases and to withhold it in others is disposi-
tive of the legislative intent to differentiate w1th.prc6151on.
Silence means that the privilege does not exist.

I therefore rule that a State Beverage Distributor?s Li-
cense does not authorize out-of-state sales.

Very truly yours,
D. FREDERICK EBURNETT,
Commissioner.
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16. DISCIPLINARY PHOCEEDINGS - KEEPING PLACE OPEN AFTER CLOSING
HOURS ~ A GRAVE DISSEEVICE IS DONE BY PELMITTING LICENSEES TO
FLOUT DULY CONSTITUTED AUTHORITY.

December 30, 19

Arthur D. Bolton,
City Clerk,
Rassaic, N. J.

My dear Mr. Bolton:

I have before me staff report and your letter re discil-
plinary proceedings on November £9th against James J. Calull,
charged with permitting sale or consumption of alconolic beverages
and keeping his place open after the closing hour and hindering an
investigation,

It appears that Cahill was acquitted by a tle vote, Com-
nmissioner Roegner and the Mayor voting for acquittal and Commis-
sioners Martini and Whitellead against.

Accordlng to the report, the investigators stood cutside
from 3:20 to %:20 A.M. and heard the cash register ring freguently.
Gaining access at 3:30, they found £8 persons, all with drings be-
fore them. The licensee did everything in his power to obstruct
the investigation, at first refusing to permit my wmen to enter, even
after they displayed their credentials, and finally refusing to
answer any questions or order the patrons cut of the place. At
police headquarters, he admitted that there were at least 15 persons
on the premises and that there were alcoholic beverages on the bar
and tables when the men arrived. At the hearing, he admitted that
there were 16 persons but claimed that 13 were employees and that
they were eating sandwiches and drinking coffee, but Le changed his
story and denied the presence of any alcoholic beverages: What of
the other three? Disregarding the testinony of your police and of
my men; by hig own admission, Cahill esteblished his own guiltl

And what of the charge of hindering the investigation? A
grave disservice to the cause oi decent control is done by permit-
ting a licensee to flout duly constluutea authority.

The report states:

"Following the hearing, an open discussion took place
among the four Commissioners hearing the case. (Commissioners
Whitehead and Martinl expressed their opir”on that they be-
lieved the lilcensee gullty as C;urgﬂa whereas Mayor Turner
and Commissioner Roegner said that tihey felt that the licen-
See was gullty but did not deem it a severe violation and
hence were inclined to regard it as merely technical. When
Commissioners Whitehead and Martini stated that they favored
a penalty of at least five days!? SubDCuSlDH, the Mayor de-—
clared that if a penalty was to be given to the licensee, he
would vote f¢{¢ acquittsl but if they found him merely gullty
and imposed o penalty, he would vote for conviction. He 1is
quoted as having said, 'I don!t care whom it will hurt. I
gnow Mr. Burnett will not like that but I am going to vote
according to the dictates of my conscience, it

The Wayor makes a perfect scorel I really don'til

Accordingly, no further disciplinary proceedings agalnst
this licensee will be inflicted upon your Board.
With the hope of better things next year, I am ./
OUT';. s ;o7 P

New Jersey Staie Livrary P %ﬁ& )/ Y/ ey

Pomliqq1onpr-



