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| ~ SENATOR EDWARD J. O'CONNOR (Chairman): This hearing
will come to order. We are going to begin this{morning'with,,:
Mr. John Tomicki, who had signed up as a witnesscsnd is the
last of the witnesses to testify before we continue with the
quest1on1ng of Ch1ef Justlce Robert W11entz "Mr. Tom1ck1' A'A
J OH N T OMICK I: (Some of the - statements are
indiscernible because the witness .is speak1nq from the
~audience.) I'm here to testify' at this time >(iqdiscernibie)
the Justice Pollock hearing. I still pfefe% to hear . the
further testimony of Chief Justice = Wilentz because
(1nd1scern1b1e) more information that may well change or modify
my testimony. ‘ o '
, SENATOR O'CONNOR: Well, Mr. Tomicki, without trying
to force you now, it's the wish of the Committee that_yoc do
address the Committee at thls point. ’All_the other witnesses
have preceded you. v , : o
o MR. TOMICKI: There is however, on the desk, something
I've turned over. It'says confidential. I don't know what it
is. Good morning members of the Committee and Senators.

MR. TUMULTY.' Push that button in front of you.

MR. TOMICKI: Good morning Senators and members of the
Committee. Specifically to Senator Hirkala. I'm glad to see
that you are recovering' The best wishes of our organlzatlon
go to you for a full, speedy, and complete recovery. -

SENATOR O'CONNOR: Mr. Tomicki, excuse me. Last week
-- though it wasn't always adhered to -- we were swearing
witnesses in as they testified. So do you swear that the
test1mony ‘that you'll give will be the truth, the whole truth |
and nothing but the truth, so help you God. ' _

MR. TOMICKI. I do, so help me God. I would
furthermore 1like to thank Mr. Tumulty of,Your staff, who has
been very, very cooperative with us, in assisting us in any
questions that we had of the Committee procedures. '



Today contlnues another 1mportant day in the hlstory

"'-of the State. These are probably the most - 1mportant hearlngs'n

‘that we've had, that will alter or change the form of
government by which we 11ve ' The second paragraph of our
Constitution, which was adopted 1n 1947 .opens  with the
following phrase, "We the people of the State of New Jersey,
grateful to Almighty .God for the 01\(11‘ and rehglous liberty
fwh'ieh he had so long per_mitted us to enjoy,: and Iooking' to him
~ for a b'lessing upon our endeaVOre'to secure and'transinit- the
" same unimpaired to succeedmg generatlons, ordain and establish
this Constitution. ‘ » . . '
Unimpaired -- the key phrase— How = has our
Constitution fared under the Wilentz court? Has it been
impaired.‘ How will you, these Senators today, vote to pass our
judiciary on unimpaired to succeeding generations? This issue
is larger than any of us. eitt-ing in this room today. It is
,larger than the gentlemen, the Senato’rs,'who will vote today on

== I presume vote today on —— this most important advice and
consent. , S ' | | _

' SENATOR RUSSO: Excuse - me. Could we ask the

" ‘witness—— | John, 'speak louder if you can. I'm having

‘, diff,icu’lty hear'ing you. Maybe if you could move closer to the
mike-— | " o ~ |
- MR. TOMICKI: - Is this better, Senator Russo?
'SENATOR RUSSO: ~ Yes, a little better. |
MR. TOMICKI: We are a government of rights, not of
powers. That s why the least of us should be able to walk

. through our lives in this society unafraid -- the smallest of

us. How tenaciously will you Senators guard those r1ghts" How
zealously would you protect the balance of powers? -

Washlngton, ‘we know,, was a surveyor. One wonders why
there were three branches of government" When you think ot &
- surveyor workmg with a tr1pod-—— If you take a tripod and
extend one of the legs longer than the other, then the plumb of




the 1line goes askew. So if you take one of the co—equal‘

branches of government and make one of the branches more,*
powerful than the other, the government goes out of plumb.  If -

you make one of the branches of government weaker, again the
surveyor's 1line will go askew. - You -w111',have erfatic
‘government . . . . | _ : . nﬁ | N
| What will be the standard to be used by this

Committee, to give your advise and consent? Despite the

comm2nts mide by one Senator in this room, that he be11evesf
that sometimes judges are there to make decisions that
legislators don't have the courage or the guts to make, I don't
really believe that sits w1th1n,a11 of you. I don't even think
‘that system of belief sits within that Senator. We're asking
that you search your lines and your consciences on how today
you will cast your vote. |

‘ ‘Justice Frankfurter stated, "Judges as persons, or
courts as institutions, are entitled to no dgreater immunity
from criticism than other persons or institutions. Judges must
be kept mindful of their limitations and their ultimate public
responsibility by a vigorous stream of criticism'expressed with
candor, however blunt." Chief Justice Stone states further,
"When the courts deal, as ours do, with great public questions,
the only protection against unwise dec151ons and even judlclal
usurpation is careful scrutiny of their action and fearless
comment upon it. This Committee, despite press statements to
the contrary, I hope will not work as a rubber stamp. The
conduct of the hearings last week indicates that we see dreat
" hope that this will'not occur. Judges are not above the 1law,
but are part of the legal system.
| When this issue was debated before, relative to
judges, Thomas Jefferson, when they were framing the
Constitution, set forth the following quote: "You seem to
consider the judges as ultimate arbiters of all Constitutional
questions; a very dangerous doctrine indeed, and one which




would" place us under the despotlsm of an ol1garchy " ‘Abraham‘:
‘Lincoln later commented "The candid c1tlzen must confess that |
the policy of the government upon vital questlons affectlng the
thole people is to be 1rrevocab1y flxed by the dec1s1ons of the
Supreme Court, the people w111 have ceased to be the1r own,'
rulers." ; K ‘ PR
- The concept of a judiciai oligarChy has moved from»a
;polltlcal metaphor to a polltlcal fact in this State . There
 shoulrl be three p01nts to Jud1c1al conflrmatlor : e
| | 1) Does - the candidate defend or destroy the
Constitution? » ' o o ) ‘

S 2) Has the candidate avoided all  taints of
impropriety? | . ” |
' 3) What is the'education,rexperience,'and in effect,
- what is the resume of the individual?
v Now we do. know we are not —- as members of the public
,—; allowed to examlne the resume. So we must only deal with

N ,what we have heard in the publlc hearings, and what we are

aware of from public records
‘Point - one -- on ~defending or destroYing the
Constitution: Our organization of over 50,000 family members -
in the State of New Jersey is aggrieved by numerous decisions.
Some of you gentlemen have the belief that you cannotﬁinquire
into the judicial philosophy of a candidate. What more
important role would you have to see how a candidate would
uphold the rights of an individual? The Equal Protection
Clause of the Constitution is so subject to interpretation
elasticity, that I believe it is incumbent upon you gentlemen
:to"really inquire into the judicial philosophy of a candidate.
It is done on the Federal level it should not be escaped on
the State level. | ‘ ' _
| The three cases that cause great ~difficulty are
- obviously the Right to Choose vs. Byrne case, the Karen
“Quinlan, and the wrongful life case. It is not the time todoy,

nor do I believe this is the forum to debate again those issues
‘which have been settled by the court. And unfortunately, when




-

I use the word "settled," obviously our organlzatlon st111
looks for the legal way to change those rullngs.ir But I'm
mindful of something said by Justice Pashman in a letter'toAtnea
public in the defense of the Pressler nomination, and I quote
from that letter, which appeared in The Bergen Record: ‘“The'
~ function of the Judge is to adm1n1ster the law by referrlng to
~established precedents | The notion that judges wleld arbltrary'

power is false" -- the first sentence. L
B: refer:ing to establishad precedents, what precedent
dq,wefhave in New Jersey that-- ~Accord1ng to Justice Pollock,

he said he found this right in Article One, Section One of the

New Jersey Constitution. When our Constitution was adopted in

1947, abortion -- except to save the life of the mother —- was
a crime in this State. How could you possibly have this
concept incorporated by reference? If you read thedright to
choose case, you will find that in effect the linchpin goes to
a footnote in the Constitutional convention minutes thereof,
monograph whlch cited a partlcular case many years prior, and
that case had to do with the right of privacy relative to
fingerprints. I find no legal connection; I find that this is
tortured legal 1logic to say that our State must pay for
abortions. That is a side comment. ' E

I understand our State today is g01ng to be v1s1ted by
Jesse Jackson.  In a statement that Jesse Jackson makes -- it
was a one-statement in 1977 was as follows—— "As a matter of
conscience, I must oppose the use of Federal funds for the
~ policy of killing infants." One wonders if he would like to
come forth today, since he's in the State, to say does he still
adhere to that, and what does he feel about the State of New
Jersey's policy'of using State taxpayer's dollars to kill our
most innocent of citizens. We believe that the Chief Jd%;ice,
in his support of the Karen Quinlan decision, moved béYond
legal precedent when he in fact said that food and water are
medical treatment. That is legal 1nsan1ty



_ I do not w1sh to go at - th1s t1me 1nto the wrongful
life case because I' d rather move onto the second p01nt,-wh1ch
is has he kept clear of all _p0551b1e> 1mped1ments involving
impropriety? Except to Senétor Hirkala; who was’nOt'here'on'A
Thursday, most of us have a vivid memory of the Chief Justice's
:dtestlmony, how time after t1me as to certaln issues that were.

'-raieed, he sald, ‘I made- a mlstake . That was a horrendous

~ error. I apologlze for that."”

‘ The 'canons :re ve:y clear. Canor Two: "A judge
should respect and comply with the law, and should conduct
himself at all times in a manner that promotes public
‘confidence ~in  the ~ integrity and impartiality of = the’
~ judiciary." Now unfortunately this canon, and the subsequent
issue of residency are fully entwined. They’ cannot beg
separated. Article 52, Section 14-7 clearly sets forth as
‘plain meaning where, “Every'person holding an office in this
State shall reside in the State. The Chief Justice's own
comments, his own testimony has acknowledged the fact that he'
is no longer a resident in that meaning of the statute. As I
read plain meaning, he resides with his family in New.York} I
don't think therevis a person in this State or in this room
- today that does not have empathy or concern for Judge Wilentz
“and his family; That would be‘contrary to what we as a society
‘and we as our own organization~believe'in,,that many times men
as head of the households'are faced with family decisions that
force them to change their employment, if indeed the health of
~either their spouse or their children-- The judge apparently
moved to New York many years prior to the 1nceptlon of that
- particular illness.
“All of our comments today that relate to Judge Wilentz
g‘are'related to his actions, not to him as a person. Please do
not misconstrue anything I say, if I say it inarticulately, or
inartfully (sic). Senator Zane, I'm having (indiscernible)
- again, I guess. We will alwaYs believe that a person's public




- service must 'be looked at and examined carefully. As to
impropriety, when I spoke to AssemblYman Bishop regarding that'
piece of iegislation, there's no need to go through'the history
of it. His recollection of the conversatlon iS,,Slightly”
different than that of the judge's. ’
“ ‘One of the questions he sa1d that the Judge asked h1m
at that hour of the morning -- which was 8 o'clock -- was, “Areb
- you a 1awYer°"‘ What was the purpese of that qiestion? The
judge did :ubsequently fapologi’e fo*_ interfering R in - a
'legislative matter. He had to write a letter to that effect
Why’ask,an individual "Are you a lawyer?" A simple check of
the "New Jersey Lawyers Diary," Martindale Hubble, or a'phohe
call to Legislative Services could have ascertained that
knowledge. Why does the judge ask that question? Why did the
~ judge seek to embroil himself into a controversy involving the
‘reappointment of Judge Pressler? Because, as he stated he was
trying to protect the independence of the judlclary
' An  independent = judiciary does not mean an
irresponsible judiciary. Those actions, as he said he kind of
believes now -- it was thought an error to get involve in it.
How zealously you gentlemen guarded your rights as Senators to
conduct your business, and how carelessly and callously the
judge moved forward to embroil himself in that particular
controversy. So much so that —— I use the term —- he issued a
gag order to all other judges in the State, to say»thaf they
alone could not get involved in the public debate. He was
correct. Not only should they have not gotten invoived, nor
should he. » | | |
‘Relative to the question of residency, the law is
clear. Despite the memorandums which we've heard referenced in
the media and here in this room today, when you examine the one
case in New Jersey that clearly sets forth the interpretation
of that statute, Judge Weintrab said it was' very simple. It
required continual residence, a stake in the outcome, a real
concern and involvement. '



 Now frankly, I was a 11ttle stunned by the Ch1ef
- Justice's comments, when he said he ‘had not examined the
statute. ~ He has sat before you as a candldate, ‘'he has
acknowledged by his course of conduct that he reads newspaper_
’art1c1es because - he responded many - tlmes to new_spaper :
chppmgs, and would call or get 1nvolved in an 1ssue ‘Here's
the most important pomt of one of the three parts of the
tripod that affect his reapp01ntment He,would have us believe
'fthat he came here ‘that (ay and said, "I didn‘t reseirch, but I
know what was in the executive session. - Well, if he didn't
research it-- I am hard—put to believe that statement if he in
‘fact did not, and I do believe it, though it was incumbent upon .
h1m to fully research the issue before he came forward. .
v In the questlonlng done by the. representatwe of the
- Bar Association, I noticed in all the areas that were examined,

the,question of residency never arose. ;Apparently, as history
“would tell us, this issue had been brought forth at a prior'
hearing, ‘and the Bar Association's recommendatlon therefore, I
bel’ieve, is 1inadequate and 1nsuff1c1ent As ‘we_'-examlne
‘therefore the entire parameters of Judge W11entz, his conduct,

the canons clearly set forth that family matters should not
influence your conduct.' And of course because of the hardship,
they-h'ave influenced‘his _conduct, because now he's had to
absent himself _fromvNew Jersey, and stay with his family in New.
York. As a former speaker said, "We have not only lost the
Statue of Liberty to New York, but we have also lost our Chief
Justice. ' :

v .Gentlemen, I even wonder why we are here today,
because the ‘question should ‘be well settled. I believe it's
well settled in the public's mind. But Certainly we can find
~an indi\}iduval 'in this State, man or woman, who does not™ have,
this cloud as to residency, who does not have this cloud of
impropriety hanging over the Juvd101ary. The Chief Justice is
the highest legal official in the State of New Jersey. 'His




_conduct must*be such of her conduct‘should'be such that ihe -

public, when 1t comes to looking ‘and upholding decisions of the
court, must never question ulterior motives, or was that person

~ really fit to make a decision. v -
There is now a large cloud that exlsts over th1s Ch1ef_ .

Justice's sitting in that chair. I think the only way_lt could
be dispelled is for him to no longer occupy it, . so that the

'~ decisions that are made by the court, sometimes unpopular,

would at least be respected. Bec: 1se decisions of th2 court
that are respectable will be respected. We believe the Chief
Justice's conduct has gone so far as to say that I'm not only:
above the law, but I am the law." ) N
ﬂIn'closing, I would ask you to be m1ndfu1 of one issue
alone. It's a quote from history. Because most of you I have
been able to talk to either by telephone, or in your offices,

"and I know, or at least I think I know how some of you feel

about the issues of our day. But it's how you're going to be

v remembered after you leave this room‘that's the most important

thing. R , _ ‘ ‘
We are encouraged, in the Bible that I read, to pray
for our governmental leaders, whether we agree with them or

not. And we do, as an organization, and we do, as

individuals. But when another individual who was entrusted
with the powers of government was faced with difficult
decisions, he summarized it with a two-line statement: “When
statesmen forsake their private conscience for the public duty,
they begin to lead their society on a short route to chaos."
You have “ample evidence before you not to give advise and
consent to the Governor's recommendatlon N o

As to our abortion issue, as I've stated before in
this room, if we have a judge standing before you who had ruled
similarly in the Dred Scott decision, that a black person was
not an individual and was property, you would not reaffirm that
appointment. When an individual stands before you and in



effect is saying a child in the womb. ‘i'sA" not ‘a child in the
" womb, ‘I ask you, I beg you, I implore you not to reapp01nt a
New York resident who has acted 1mproperly in th1s State, tc

conduct the,jud1c1a1 affairs of‘th1s,State Thank you L 5
’ ' SENATOR O'CONNOR: Mr. Tomicki what you raised

regarding the canons of judicial conduct-- '~ In your confession

‘that the Chief Justice has ‘permitted 'his wife's illness to
affect his actions—- In ‘what sense do you contend that, cthet
than the issue of the residency? ' : : S
' MR. TOMICKI: I would 11ke to break that question, if
‘I could, into two parts. I'd like to read the canon: “A judge
should'not allow his family, social or other relationships to
“influence ~hiS"judicial. conduct or judgment." ‘We must not
forget that the move to New Yorkhcity occurred, as I understand
the testimony;f much prior in time to the inception of his
wlfe s illness. I beiieVe that at that time there probably'was'
‘at the time of his conflrmatlon -— a violation  of Article
15, Sectlon 14-7? ° It must be a very'painful'decision;that we
_are ca111ng upon the judge to make upon himself, to'say that,
"Okay, I've had a fam11y 111ness |
‘ Now, we can pos51b1y understand the strain that may
cause upon him. He had, as we have seen, great empathy and
‘ conCern for his family. I would expect nothing less of him,
 that he would have this kind of compassion and concern. But I
believe that therefore, since you have this statute, since, as
“he has stated-- Senator Russo was constantly inquiring: "Will
you move back? Will you consider yourself-- Will you come
back to New Jersey?" The judge repeatedly, repeatedly in the
‘most'forceful terms said, "No, I will not come back. I will
‘not come back and return to the lifestyle that I was leading
_before." _
o So we believe therefore, it's not a question, Senator,
- of compassion. The illness in his family has furthered this
_move to New York. I do not understand the .concept of

10 .
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split residency. I mean, the case Kennedy vs. Newark raiées'

it. The question of residency -- to domicile. He has been
domiciled in New York. So it is incumbent upon h1m as. the
chief legal officer of the State to carefully examlne that.
canon, and to carry it out to: its ultlmate and proper
conclusidn, if that answers your question. _ B

'SENATOR O'CONNOR: Not really. Is it your contention
that the effect of his family situation and his decision to

reside, for whatever purposes, and for however much time  in'

the city of New York-- Is it your contention that it somehow
affects that manner in which he has decided matters before his
court? - ‘ S , |
MR. TOMICKI: No, but I believe the decision and his
move to New York occurred prior to his wife's 111ness On that
- basis alone, on the narrow issue of re51dency in and of itself,

it's a clear violation of that statute. His wife's illness is
a secondary situation. It's a secondary situation. It's
another intervening event, but it's a secbndafy situation.
If his wife had no illness, and he still continued this concept

~that he has conjured up of sp11t residency -- where he comes
back to hlS home, but he goes over there for dinner and then
sleeps there at night and then comes back_over to work -—— we

would maintain, putting his wife's illness aside, that at that
stage he's a resident of New York. What we are. saying, when~'
you-read.the canon, it says that no family relationship should
influence his judicial conduct. Because it points this out—-—

, Maybe I can answer it this way, Senator. If one of
your.children became very ill, and the doctors advised you that
the only‘solution for that illness was for you to move to San
Diego, now I don't believe that you're admitted to practice in
the State of California. You might have to go back aﬂa?pake
the bar exam again. But Senator, I don't think you would
hesitate too long. It would be a difficult decision, but you

11



would do what 'yc)u have to do. 1If San Dlego ‘was the best place
to go, that's where you would go. ,
' It's a situation now where we ‘have the Judge in New‘

. York, whose w1fe needs  the medical care that apparently 1s

.available there for her, and the pther suppprt mechanisms that-’
" he talked_about. ‘He may have to make, and should make the very.
hard decision to say, "I am in fact a true resident and

domicile :oE New York." He may have to make, and he should make
that very hard decision, because the statute is clear - the
~plain meaning of it - "every publlc‘ of£1c1a1 -shall reside.”

Now have I answered your question? o : :

- SENATOR O'CONNOR: Well, you haven't really an_Swered
it, but you've made an effort to answer it. I don't think
we're going to get the‘,answer to 1t There is no case that you
- point to, or no example that his living in New York is actually
affecting hiS‘determination of a particular case. It's yeur
contention th‘at it's" the" underlying factor that he is not a
resident of New Jersey, and that was affected by his family
' relationship} correct? - . :
MR TOMICKI  Senator, 1 th1nk we can sit here and
- discuss the issue back: and forth. We come down to some very
‘51m11ar ‘decisions. We have empathy for his famlly problems.
We have concern for them and we would hope for her continued
and speedy recovery also. But it still does not escape the
statute. The statute 1is clear —— every public official shall
reside. . ' o "
» . The Rennedy vs. Newark case cle'a'rly sets forth, and
his own testimony stated that now he is domiciled, he is living
in New York. On that basis alone, he should not have allowed
to even be named, to come forth. Now, specifically, he has
full knowledge of the statute. I will assume since Thursday,
- the judge has had the chance to fully research the statute.
"How has it :.'possi_bly' affected? Well, other people have
commented upon that, Senator. Does he really have a stake in
the outcome of certain decisions? I'm not going to get into

12




that relative to othérvdecisiohs, whether it be the Social Host
Liability Statute, the Mount Laurel decisions. As individual
residents of New Jersey, various members of our organlzatlon
might have opinions relative to those. But as an organlzatzon,
no, we expressed no side opinions as to those. , ~ o
SENATOR O'CONNOR: Are there other questions from the
Committee? Senator Russo? [
SENATOR RUSSO: Just one . point. Mr. Tomicki, you used .
the wsords residence and domicile ‘almost interchangeably. I
thought, be careful. There's a significant difference.'
Without getting into a legal discussion, one can be resident of
one state and domiciled in another. Frankly, if the statute -
let's assume for the moment -- applies, and if you use the word
"domicile," any State official including the Chief Justice
‘would be in a far better situation than when he used the word
“resident." Because domicile is pretty much signified by a
state of mind, not be the actual facts of where a person spends

“his night. I think there was one case where a person 11ved 1nv‘

another state for five years, who was ruled a domicile of the
former state -- a domicilliary I think is the correct word. So
I Just think you have to be careful to keep the two words
separate. They're not synonymous at all. So, as you discuss
it, they may notlat all be synonymous. A : )

‘MR. TOMICKI: Senator Russo, although I-appreciaté»the‘
candor of your remark, I would ask-- It's preéumptuous‘of me.
It's not my job to cross examine or question a Senator. I will
not do that., But if you read the Kennedy case as I read it, I

go through it and I see the words "continual residence," and “a
stake in the outcome,"” it's talking about firemen and
policemen. And they're really talking about living, truly
living. So that to use your term of legal art, that case, and
Chief Weintraub's decision raise the word residency to the
level of the word domicile, although the word domicile is not

used.

13



But YOu now in fact raise a very7importantipoint,l In
‘effect there is a cloud. It's not clear. It would be
' wonderful if they used the word}domiciie Then we would know
~what to do very clearly. But you, I believe, as Senators,
cannot vote on the basis'pf aﬁtﬂoud. _It‘has_too long_of_af‘
. shadow. it casts too long a Shédowg'_SO,that when you examine
that case-- I would suggest that you read the case, if you
haven't already, and I presume rou have. I believe it does
'raise‘ it to th: level of domi*ile Yes, I use the 'wbrd
interchangeably ~ So if we say it's an argument, it's an
argument. As the judge h1mse1f said, Senator, he believes that_'
a Chief Justice should reside in New Jersey. His own_testlmony
'in effect, says: “Well, I hope I do. I think I am, but I'm
not certain." ~When you're not certain with the Chief Judge, 1
believe that you cannot move forward w1th the nomination. _

~ SENATOR RUSSO: Well, leaving that-- Inc1denta11y,
the Chalrman will announce the Commlttee ‘has voted that the

=_lega1 research, the opinion that we receive from Leglslatlve

Services, will be released. I'm sure a copy will be available.
for you, as well as the press. But let me just comment on one
‘thlng you said. You said if the issue is not clear, if there's
‘a cloud, you suggest we have an ob11gat10n to reject the
nomlnatlon : ‘
The first th1ng that I just want to offer is that if -
tanybody on this Committee says the issue is <clear beyond
-questlon, I envy them. I ‘don't ‘think there is any doubt that
" the issue of res1dency is a difficult one in this case. I'm
‘not sure, certaxnly,at'thls p01nt,‘about the testimony to be
heard, but I'm prepared though to accept and to suggest either
way thét if it's not clear, therefore, we have an obligation to
‘confirm, or your suggestion that if it's not clear, theh we
have an obligétion to reject. I think neither one of tﬁose_
‘conclusions necessérily follows. I think each member of the
Committee is going to have to make a determination. Anyone who
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say's he makes it and then he's absolutely satiefied,'_he‘s
right, I again say I envy them. Under the facts that we've
- heard so far and under the legal interpretations——

But that's for the Committee to decide. o o

_ MR. TOMICKI: In a. very short and brief response to"
that, Senator, I'd like to say two things. One of the axioms
that I'd like to follow is when in doubt, don't. The next
question. would be when you are  sitting ani vtalking to the_
'erinaryylayman in taie strzet, and when he hears the .plain
meaning of those words, "every public official ehall'reside,”
have We}oOme so far that we now must have to go through three
volumes of 'Co:pus Jurisdicundum (sic) to find out what the
words domicile and residence, when it was probably.very_easily
- understood Dby those who were adoptlng laws at that time.
You've got to have a stake in the outcome. You've got to live
here -- the word "live." So of course the legal mind says,‘
"Well what does 'live' mean?" So now we have residence, for.
tax purposes and we have domicile. Domicile is a state of
mind. Okay, how do I read a state of mind? Don't leave a
doubt, Senator. There ‘should be no doubt, and when in doubt,
don't. ‘ . , -
SENATOR RUSSO: Mr. Tomicki, if I followed —-- we
followed -- but if I followed that phllosophy, I'd probably
abstain on about 89% of the bills that come before the Senate.
I would have never sponsored the death penalty, or voted for
it, to use an example. That certainty is something that I say
I envy you. I envy fellow legislators who are absolutely sure
what's right and what's wrong. That's a luxury I wasn't gifted
with. I don't know about my colleegues here.  "When in doubt
don't," would I think freeze me into legislative inaction. I
wish I could always be sure when I vote either way. So I'm not
sure that I can follow that philosophy, *“when in doubt,
don't." I'm not saying that doesn't mean here we should do one
thing or the other. That's a certainty that you should set up
as a standard, that I don't think is- available to us mere.

mortals.
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‘ ~MR. TOMICKI: Senator, one would not ca11 you, know1ng '
~ your public reputatlon, a mere mortal. Lo '
SENATOR RUSSO: I'm afrald to ask you what one . would
‘eailyme.t . o v L L . |
| ~  MR. TOMICKI: Because of the hat that I wear, I'm

ﬂstandlng here as Pre51dent of New Jersey Right to L1fe-—1' I
will not go further than that, but we will continue that ,
sometime down at the Jersey shore. However, 1 learned'a_iong
’ time-ago'that I used to think there was »lack and white, when I
was a young person. When I grew older and I got wise, I found
out that there wasn't black and white, it was just a lot of
grey..  Then someth1ng else happen to me. I found thatfif you
search - Your heart, you can find whether it's really black, you
know, to the other side of the grey or to the other side of the
white. You have to look.

' - Now Senator,’ you re talklng a death penalty You 're
talking about a hard choice that you had to make. You probably
did deep reflection upon it, and then you resolved the matter

in your mind. Yes, don't mistake the word “concern" for:

"doubt." You have concerns, and sometimes I'm not really sure,
but I have this to balance; Athat to balance. But when you -
~_fina11yv‘come down to ' that, and that 1is, in fact, the

legislative process, a decision had to be made. And we're
saying-- I was rejoining to your point before, "Well, it's not
clear this way; it's not clear that way." On such a critical

~ issue, on what the focus and ‘the linchpin, therefore, when in

doubt, don't. But if you'ré going to have to scale it out,

Senator, and if you scale out the tripod of judicial

"~ imperative, judicial activism, eroding the Constitution, . acts

of impropriety, I apologize, I'm sorry. I believe there is no

‘longer any doubt at least in this speaker's mind.

© . SENATOR O'CONNOR: Senator Zane? |
| SENATOR ZANE: Mr. Tomicki, I don't think there is any
doubt. in anyone's mind on what your position is :on this
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aépointment. - But there's one thing you said that I don't see
as you saw it. I'd like you to show me where I'm wrong, if I'm
wrong.. If I'm not wrong, I1'd like you to rethink your

~thinking. You mentioned about a v1olat10n of Jud1c1a1 canons.

You suggested because of the family concern that was dlscussed

- that in fact there was a v1olat1on. :I,m sitting here saying to
myself that's an unfair statement to make of the Chief Justice
in that context. I understand your position on residenzy and
some of the others, bi: I Jjust happen to Zeel that to make
reference to a violation of one of the canons of. jud101al
ethics was improper. 1I'd 11ke you to show me where I'm wrong,
or‘defend your position or point it out so that it's clear to
' everyone. There are a lot of people here and you're affectlng,
I think in part, someone's reputation- w1th that statement. It
- might be unfair. ' : _ ‘

MR. TOMICKI All right, so that we can clarify a
point. . o - |
SENATOR ZANE: To me, that would suggest that
somewhere‘in one of the decisions that the Chief Justice was
involved in, made, or took part in, that because of the family
concern that's been discussed, that his decision was 1nf1uenced
by that. I think that was an unfair statement : :

~ MR. TOMICKI: If I made any remarks that got you to
that conclusion, they would be remarks in error. f

SENATOR ZANE: Well, then, okay:

MR. TOMICKI: I would therefore have to go back and
listen to my own testimony, come back and see what I actually
did say word for word. Because I'm not reading a prepared
statement, Senator. Let me therefore-—' That's what the good
purpose of a hearing is, so that we can really discuss, or you
‘can ask me, "What are you really trying to say, Mr. Tbmlckl
‘What is your organization saying?" So let ‘me try to answer
your question. '
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| SENATOR ZANE: What I would 1like you to do Mr. Tomicki

is I would like you to read that canon again, as brief as'it,,-

was, and I'd like you to tell me and th1s Comm1ttee the
spec1f1c violation that you alleged took place .' ST

MR. TOMICKI: I'm: going to read both of them ©ovA
judge should respect ~and comply with the law, -and should
conduct himself at all times in a manner that promotes public
confidence in - the integrity and 1mpart1a11ty of  the
judiciary." So it's »integfity,_ in my mind as I :ead'}that;
becomes ‘the key operative word. :

' Section II of Canon II says a judge should not allow
his 'faM1ly, social or other ‘relationships to influence his
~ judicial conduct or judgment. What is in my mind at that»time
is Article 52, Section 14-7. It clearly sets forth that he
shall reside in New Jersey. '

SENATOR ZANE: Why don t we stay just w1th the canon?

MR. TOMICKI: But you're asking me what my mental
- processes were. ' ' '

SENATOR ZANE: Okay. .

. MR. TOMICKI: That's what I'm trying to do with you as

respectfully as I can, Senator Zane. So when we look at that,
end we look at that canon, we say the judge stood forth here
and said he had this COncept,of split residency. And I say
even at that stage -- this is before the illness began -- he
had this concept of split residency. I think the statute is
clear, even at that point. He was not residing continuously in
New Jersey. He did not have, as the Weintraub decision, up to
the level of domicile. Now we have the intervening‘numbers
By his own testlmony he becomes even more involved in New York
because he has to. What I'm saylng there at that stage, he
made a decision for his family which he had to make, and he
said, "I‘must'now‘spend all myvtime over there." He didn't use
the word domicile, but he's going, and he's staying, and
‘residing, and dwelling, and living within New York, but working
in New Jersey. - | | |
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SENATOR ZANE: May I interrupt you? How does that
violate the canon? v o o

MR. TOMICKI: Because-- The canon is v1olated because
: he s not upholding the law, which is Article 52, Sectlon 14-7,
~ which says you shall reside on a continual r951dence basis in
New Jersey. I don t—— I do- belleve that it was then incumbent
- upon him, once he became fully aware of the law w1th all of its
vagueness, as Senator Russo has p01nted out, it was probably,‘
incumbent upon hin to say, "I must make the hard choize. I
must now resign from office," if that makes_what I'm trying to
say clearer to you. v '

' SENATOR ZANE: I understand your position. ,

MR. TOMICKI: = You understand my position. It's not
'our purpose at this time in the hearing to ask you how you'll
vote, although we're interested. I'm ,avallable for further
questions, if any Senator has them. ' v _

SENATOR O'CONNOR: Any other questions?

SENATOR LASKIN: Yeah. o

SENATOR O'CONNOR: Senator Laskin.

SENATOR LASKIN: I Jjust have one questlon which I
thlnk may 51mp11fy some of these other questions and answers.
Let' s. assume that the Chief Justice is a bona fide res1dent of
the State -- no questlon about it, never 1lived in New York,
that' s not an issue. ‘ S o
| MR, TOMICKI: Bona fide resident of which state,
Senator? : -

SENATOR  LASKIN: New Jersey. Let's assume he never
lived in New York even for five minutes. I just want to give
‘you this hypothetical.  Would your organization still be
opposed to his conflrmatlon, if that were not an issue at all?

MR. TOMICKI: Yes. , '

 ‘SENATOR LASKIN You would still be opposed’

MR. TOMICKI: I would still be opposed to the 1ssue

~ SENATOR LASKIN: For other reasons? '
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MR, TOMICKI: I would—- For other reasons, as I
shared—— On a three—part bas1s—— It s a tripod, and if you

remove one of trlpods, as we believe he has w1th regard to the |

vConstltutlon by an 1mproper readlng of Artlcle I Sectlon I——-',
' : ,SENATORV LASKIN: I understand that, but I Just-—

"rBecause'the residency‘issue you spenr a lot of time_on,eandvI

| ,really'theught that the primary reason for opposing him because
of these philoéophical reasons - that .we‘Ve_-diSCﬁsséd,_;the'

reasons about Right_:to Life. I don't want to oversim-lify

that, but T thought that was the main‘thrust'of'thekqpposition;v'
| ' MR. TOMICKI . We have-- Our position statewide is
extremely clear, but may I turn your questioﬁ inside out? If
we had a judge who's decisions we agreed to, and we were very

joyful with the decisions, and he had the same cloud of

"residency over him, we would have to come here and say, "I'm
~ sorry. As a matter of fact, you shame us by conducting
" yourself that way." L : |
| SENATOR O'CONNOR: Senator Gormley?

SENATOR GORMLEY Which Senator were you talking about
~at the beginning of your presentat10n° '
'MR. TOMICKI: I think you know the answer to that,
' Senator. R o '
’ ,' . SENATOR GORMLEY: Then you were wrong in ‘the beglnnlng;
of your presentation. Thank you. ‘
| SENATOR O'CONNOR: Any other questions? Thank you Mr.
Tomicki. | '

' MR. TOMICKI: Thank you Senator.

’ SENATOR O'CONNOR: Chief Justice, would you come up to
the table again, and then we'll resume? Good morning Chief

Justice. I'm advised that there are some contiﬁuing questions
~on the issue of re51dency, so before we move onto another‘area,
we'll stay.vwrth that and I turn the floor to Senator
DiFrancesco.. | |
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SENATOR DiFRANCESCO: Mr. Chief Justice, I was given
yesterday a document prepared by Legislative Services of
approximately 15 pages. Did you receive this document, which
relates to the residency, dated July 28th? S ' . o -
CHIEF JUSTICE ROBERT T. WILENTZ: It
was the same one just handed to my special assistant about five
minutes ago. It ‘may have also have been given to himv”‘f
‘énother'copy of that —- twenty minutes ago. I havé not read it.

{ENATOR O'CONNOR: Excuse me for one second.- Perhéps

it would be appropriate at this point to make copies of the

opinion available. Senator Russo sort of let the cat out of
” the bag. I've never known him to do that, but it was a vote——
~ CHIEF JUSTICE WILENTZ: When I said what I said,
Senator, I assumed that the person who‘wés’walking'around was
paSsing that out, when I said five minutes ago. Was I wrong? |
, ' SENATOR DiFRANCESCO: That was another document being
passed out. ’ ‘ : _
| CHIEF JUSTICE WILENTZ: Oh, well then my assumption of
that five minutes ago was wrong. I thought that's precisely
what was being passed out. ' R 8
SENATOR O'CONNOR: We are going to do things. What
we'll do is we'll pass out the documents. As Senator Russo did
state, it was the vote of the Committée to release that, so we
are. The press is getting copies right at the moment . _We'll‘
‘make a copy of it available to you. At the same time we'll do
all the picture taking for the next five minutes. Then, when
 we get.back.into the questioning, the picture taking will stop.

RECESS
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- AFTER RECESS:
 SENATOR O'CONNOR: Our meeting will come to order.
It S been suggested that because of the temperature in the

room, that we waive the Jackets are required rule, so we will.
Feel free to _remove your Jackets if you'll be more

_comfortable 1; Senator‘ DiFrancesco, fwould'Aycuj begin your
questioning? - L
SEmATQR DiFRANCESCO: .= Chief Justice " Wilentz, on

"}Thursday, you related some lengthy period, of time the facts
‘concerning your -residency as best you could, in very much
detail. You did indicate at‘thatvtime'that'thevstatute that
- -you made reference to that day, Whhﬂl I believe was 52: 14 7.
It has been called to your attention that you really had not
researched it, or had anyone research, it in the context of
whether or not you are, in fact, a resident, or whether it
applies to judges, or whatever. o | .
Subsequent to your testimony on Thursday, and

certalnly I know the issue has become quite -- knowing that
everyone in the State is now looking at it. I‘mean, I look at
'The‘Bergen'Record and it says: "Wilentz admits he was in New
York." The Trenton newspaper:_:"Wilentz:' ‘I stay in New York
‘but my heart is in New Jersey."' This has become a topic of
conversation. Had you had an cpportunity' to have anyone on

- your staff determine since Thursday whether or not this
‘particular statute would apply to a sitting Chief Justice?
: CHIEF JUSTICE WILENTZ: Senator, before I address that
'question, if my prior testimony indicated that I had absolutely
' no one look at anything prior to Thursday, than my prior
testimony was incorrect. My recollection of that exchange was
that I was ‘given a question that I thought vaguely recalled
asked bme for my conclusion abcut the statute. I think,
although I'm not sure, that I indicated I haven't even
_researched it. I have not even been aware of it until fairly}
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recently, and that's the truth. But even before‘Thursday I had
one of my clerks do one or two hours worth of research on it.

Subsequent to Thursday, several -- two -- of 'my'clerk's did four_“ |

or five hours each on it and reported to me on the telephone ‘
totally inconclusively. N _ o L , '

It's-hard to say what you ‘would expect me to do. I
haven't felt ~an urge to have thorough, intensive research on
it, because I would assume that it would be-- 1 aesumed the
Committee would listen, but I would think it would be most
awkward for me to tell the Committee that in my. epinion as
Chief Justice, I am a resident of New Jersey, with the degree
of  self- interest that attaches to that. I suppose . the
Comnuttee would be relieved of many problems if I sald in my
opmlon I am a res1dent ‘of New York under “the statute, but it
just seemed to me inappropriate for me to-— I mean, I did it.
I was cu_ri‘ous'. Obviously I wanted to get some opinion on it,
but I didn't do it for the purpose of in-depth research so as
to aid this Committee with my opinion. ‘ .

SENATOR DiFRANCESCO: -So that, if I can understand
what you said initially,' that your clerk felt that it was
inconclusive -- or clerks -- thought it was inconclusive -- as
to whether or not that statute would apply to you?

: CHIEF JUSTICE WILENTZ: Yes, Senator, and I do not
‘recall any opinion, even inconclusive, on the question of
whether the residency referred to the statute is domicile or
" residency. Theyv just gave me a couple of maybe this, maybe
that. I really haven't asked for any more than that, unless it
"was easily avallable _ _

SENATOR DiFRANCESCO: Forgetting the 1legalities, do
you, in your own mind, believe you're a resident of the State
of New Jersey, within the framework of living in the Stja't-e_ of
New Jersey? o ’ -
_ ' CHIEF JUSTICE WILENTZ: I have given the Committee the
~ testimony. If you ask the question do you think I'm ‘dOmiciled
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in New Jersey, I would have no difficulty with it, because I do
believe'that‘I am domiciled in'New,Jersey} This is the place
that I look to as home. This is‘the plaee that I alwaYS intend
.,to return to. When you ask me whether I'm a. res1dent of New
B Jersey, I mean you ‘'ve got the facts. I mean, I've res1ded '
- where 1 told you for the times that I've told you. ‘ ‘

As my wife recovers, I would expect  to resume my New
Jersey tesidepcy. I would live in New Jerse7 all week, just: as
"I did before, and she'would join me, perhaps even'mote than she
did before, bedause the kids are grown up ndw; They all live

~in New York. Each of them has an apartment in New York. I do

‘not intend to get rid of my New York apartment under those
circumstances; I would want us to be able to be together on
" weekends, and that makeslthat’possible, I would also want to
keep'the New York epaftment because my wife's art career is
centered in New York, and for the p0551b111ty that she mlght
need some medical treatment. '

I will continue to live at my home at the New Jersey
Shore every summer, as'my,wife and I have ever since we've been
married, and as she has ever since she was a little kid, and as
I have ever since I was a child. In that respect, I regard
‘myself as clearly dom1c11ed in New Jersey, although again it's,
I guess, a self-serving conclusion. The doctors' reports about
‘my wife I regard as ‘optimistic. It hasn't been perfect, but I
expect her to recover. I expect to be able to resume that New
Jersey res1dency _ ,

- SENATOR DiFRANCESCO: I don't have any other questlons

SENATOR O'CONNOR: Senator Van Wagner. :

SENATOR‘VAN‘WAGNER. I just wanted to clear one thlng,
‘Mr. Chief Justice, and I think Senator DiFrancesco probably
- touched on that questlon, and you clarified that. In terms of
you and your own mind, or be it that it may be somewhat, as you
put it self-serving to consider yourself domiciled in the State
of New Jersey. It would seem to me, at least from my reading
— my-unpracticed reading of the decision in the Kennedy case
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—— that addomiciled person is-- Or the issue Of'domicile; that
statement or term "domicile" brings with it a higher degree of
commitment, if you will to that place -to where you are

domiciled than does the statement "residency." Someone ' may
reside in a number of places over a period of time, depending
~on their 1lifestyle. But I wanted—— I think that you've
addressed-- Through you, Mr. Chairman, I think the Chief

Justice, in his answers to Senator DiFrancesco's quistions
pretty much addressed the issuesvnhat,l wanted to raise on this
subject" I would withhold any further qUestions until we get’
into the other areas that we w1ll be questlonlng the Chief
~ Justice. B ' | | |
SENATOR O'CONNOR?‘ Thank you, Senator. . I believe
we're now concluded with any questlons that the Committee has
~on this issue of residency. v . ‘

SENATOR ORECHIO: I have-- Mr. Chairman, I have just
a couple. . ‘ .

SENATOR O'CONNOR: Senator Orechio?

SENATOR ORECHIO: Mr. Chief Justice, your testimony
the other day indicated that you did vote from your New Jersey
~address. _ _ : :
CHIEF JUSTICE WILENTZ: That is correct.

SENATOR ORECHIO: Do you belong to any country clubs
or c1v1c associations within the State of New Jersey? '

' CHIEF JUSTICE WILENTZ: I used to belong to a whole
‘host of them. Now I don't except for the Ocean'Beach,Cluba I
don't think I belong to any other organizations, othervthan.Bar

N Associations and things of that kind.

SENATOR ORECHIO: Does that answer also apply to New
York as well? ‘ .

' CHIEF JUSTICE WILENTZ: No, I have belonged to the
Harvard Club of New York, ever since 1945 or 1946. 1In other
words when I graduated from college and went to Columbia Law
School, I became a member of the Harvard Club of New York, and
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have remalned a member ever s1nce then ﬁ:It “is ,not':a new
1nc1dent of ‘my split re51dency 11fe ' It'sktbeen something
‘that's been there all the ‘time. | |
, SENATOR ORECHIO: Are you admltted to the practlce of -
© law in any other state’ , _ -
" 'CHIEF-JUSTICE WILENTZ&“ No, Ifm.not;
SENATOR ORECHIO: In New.York? -
CHIEF JUSTICE WILENTZ: No. | »
SENATOR ORECH'0: I have no other questions, Mr.
Chairman. ' R o - -
SENATOR O' CONNOR Thank you, Senator. Are there any
ther questlons on re51dency before we move on? ’
‘SENATOR DORSEY: Just one.
SENATOR O'CONNOR: Senator Dorsey. | |
SENATOR DORSEY:  Chief Justice, your answer this
.'mornlng to Senator D1Francesco s question is not in any way, I
take it, to change your answer to the final question posed by
‘Senator Russo on Thursday eVening, relative to the fact that
you would return'to'the routine of '79 and yet rethrn to New
yYork.City'eVery weekend, is it’ ’ -
- CHIEF JUSTICE WILENTZ: I don't believe it changes
'that answer. The only difference that might ex1st is I'm not
sure how clear it was that the questlon assumed that my wife is
all better, but I think it did. The difference is that the
kids are grown up.:.It is possible, I hope, that my wife would
- be able to"spend more time with me in Perth Amboy because of
“the fact that they re grown up. Other than that, I don't
_rregard it as a change
| SENATOR DORSEY: Thank. you.
SENATOR O'CONNOR: Senator Zane?
SENATOR ZANE: Mr. Chief Justice, there was an optnlon-
‘that was prepared I know that Senator Dorsey has a copy that
~he requested. Independent of his requesting, I've also
requested the same copy - I'd be more than glad to share that_~
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with you. It's also dated July 28th, 1986. It recited at the
outset NJS 52: 14-7 provides that every person holding. an
office in this State under the authority thereof shall reside

in this State and exclude such office" -- excuse me,'f"and “
execute such office." The clarification that I would want from’
you-- In your opinion, do you feel that you are domiciled in

New York, a resident of New Jersey, or do you feel thatfybu aré
a resident of New York, reside in New York, domiciled in New
 Jersey. | LT ‘ R R '
- CHIEF JUSTICE WILENTZ: I believe I am domiciled in
New Jersey. It is clear'to me that I have a residence too, in
fact, in New Jersey. I also have a place of residence in New
York. | ' C
| SENATOR ZANE: Okay, so domiciled primarily in New
| Jersey, is that what you are saying? - ' |
| - CHIEF JUSTICE WILENTZ: Domiciled, period, in New
Jersey. | B S
 SENATOR ZANE: Residing in New York with a place of
residence in New Jersey and I guess——- | o
CHI.EF JUSTICE WILENTZ: No, I wouldn't. For the past

two years, Senator, obviously my pattern of life -- putting me
}in'New»York practically every night —- you'might say residing
in‘New York and having a residence in New Jersey, if you want
»to'say it that way. If things revert to what they were, and
I'm able to live in New Jersey all week as I always used to,
then you could say residing in New Jersey with a residence in
New York, where he would go in order to be togetherFWith his
children on weekends. _ o | ,

| SENATOR ZANE: ‘Mr. Chief Justice, the opinion
concludes by saying you’ are advised therefore, that for the
reasons set forth here in NJSA 52:14-7 applies to State.
judicial offices, which obviously would include yourself. I
recognize that we are not bound by that -- that's one lawyer's
~opinion. ‘But would you have a comment using the word "reside,"”
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which is in the statute, and recognizing that this dates“baok'
—— the origin of the statute -- dates back to 1778 when the
.Legislatufe, ~the Governor, eto‘, Govefnor' L1v1ngston,' 1
believe, was concerned about people holdlng office in. thls
State - at that t1me appointed by the Legislature -- people
holdlng off1ce 1n th1s State and not residing 1n th1s State

‘They used some pretty' p1a1n language about re51d1ng in this
AState "I think they said somethlng 11ke, "We don’ t want to
find people holdlng in this State that 1live in Pennsylvanla,

- New York, etc." Now, bearlng that in mind, would you feel, if }'_

you would offer an opinion, that since you' re saying that you
are domiciled in New Jersey,'reside in New York-- Would you
then feel that your residency presently in New York is contrary
to that statute? : - ’

CHIEF JUSTICE WILENTZ: Senator, I haven't researched
the statute. I am not going to engagev in an analysis about
something that I have not done any work on. I just feel unable
to comment on it-, Were I,able to;'I'm not sure that I wouldf
want to because of my position;-being'so very much involved
with whatever my answer is. | ‘
| | ' SENATOR ZANE: Do you feel that there is a free
1nterchange in acceptable and legal standards between the word
domicile and residency, or do you feel that they are dec1ded1y
distinct? | |
' ' CHIEF JUSTICE WILENTZ: They can be decidedly
distinct. In some instances, they're intended to be the same.
There is a whole variety of contexts overriding statutes. They
~ can be the same, they can also be decidedly distinct.

SENATOR ZANE: kaay. I have no further questlons
SENATOR O'CONNOR: Senator Russo.

 SENATOR RUSSO: Mr. Chief Justice, tell me, aside even
from the interest you have in this matter, whether this
statement is—- Let me just say -— the preface of my.Saying
is-- It seems to me that it seems to be so clear beyond
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question -- and I would just 1like your thbugh.ts en it as a
sitting judgev -— that a person can be a res:.dent of more than -
one state, but a domicile of only one. '
‘ CHIEF JUSTICE WILENTZ That s a very clearly settled
law. No question of that. ' - o o
SENATOR RUSSO: No questlon of that. You can never be
a domicile—- _ : | I
CHIEF JUSTICE WILENTZ: That‘s'my understandingjof the
:law, Seaator. . B ‘ | o
SENATOR RUSSO: - Okay. , | |
CHIEF JUSTICE WILENTZ: I haven't run across anythlng
dlfferent from that in my entire experience. C v
SENATOR RUSSO: Okay, without-- You know, . for the
‘moment, without interpreting whether the statute 1mp11es, ahd‘
what it means by "resident"-— Actually then, and it's sort of
like we just-- I'm trying to get the issue in focus in my own
mind and perhaps in some others. Actually, a person can be a
resident at the same time, under the legal term residency, of
three or four states. '
CHIEF JUSTICE WILENTZ That is correct. 7
SENATOR RUSSO: For example,‘ hypothetically, a pérsoh
‘'spends four months of the year in Florida in the winter --
well, let's make that in the spring -- and then four months in
Colorado skiing in the winter, and four months in New Jersey in
- the summer. That person can well be a resident -- a true
resident of all three states. . -
CHIEF JUSTICE WILENTZ: That is my understanding. ’
SENATOR = RUSSO: But domiciled in° only one as
" determined by a state of mind, and of course all the ‘ oth’et
things, where they vote, and so forth. Is that—- | _
CHIEF JUSTICE WILENTZ: That is my understaiiding,
Senator. | T
 SENATOR RUSSO: Thank you, Chief Justice.
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’SENATOR'O CONNOR:V Any other questlons on res1dency’r"

(negatlve response) Mr"Ch1ef Justice, when we adjourned on -
’Thursday, you were in process of hav1ng your 1ncome tax returns_

E brought to the room. I believe that's where we want to take ‘up -

wlth the next series of quest1ons Senator Dorsey’ o .
SENATOR DORSEY: Thank you, Mr. Chairman. _‘Mr.‘Chief

VVYJustlce, you testified on Thursday morn1ng, Iibelieve; that ‘you

had filed a New York State 1ncome tax for the calendar Year :
1984 and 1985. Is that correct” o
CHIEF JUSTICE WILENTZ: That is correct. . |
' SENATOR DORSEY: Could you pull out the tax return
filed for the year 1985 in the State of New York? |
' CHIEF JUSTICE WILENTZ: The 1985 tax return in New
'York? a . L , , . |
SENATOR DORSEY: Yes. ,
CHIEF JUSTICE WILENTZ: I have it.
SENATOR DORSEY: 'Is_that tax return signed'by,you and
your wife? | | - , 5
| _ CHIEF JUSTICE WILENTZ: This is a copy. It does not
have either our signature on it, nor a‘copy of our signature.
In otherhwords there is no—- - - ' '
- SENATOR DORSEY: Well is it checked as being married,
and filed joint return? . | |
CHIEF JUSTICE WILENTZ: 1 We do file joint returns}
SENATOR DORSEY: Okay.  Up in the npper section of the
return, does it carry the initials or form number IT-201?-
. CHIEF JUSTICE WILENTZ: Correct.
. SENATOR DORSEY: And that is entitled res1dent income
tax return for the State of New York?
CHIEF JUSTICE WILENTZ: Correct. »
~ SENATOR DORSEY: Now, in the first series of blocks
Avbelow that title, it asks for your name, and then it esks for
‘mailing address. What address is inserted there?
| CHIEF JUSTICE WILENTZ: 166 Water St., Perth Amboy.
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SENATOR DORSEY: And then, jumping down approximately
two  lines, it says permanent “home address.  What addréss is
»1nserted in that line and the follow1ng° | ‘

CHIEF JUSTICE WILENTZ: Blank.

SENATOR DORSEY: Blank? | . ,

'CHIEF JUSTICE WILENTZ: Blank. -~ .

 SENATOR DORSEY: Dropping down further and to your
right, ‘there is 'héading that says "City, p@rt4time'
resijence." Did you fill in that blank? ' o
| CHIEF JUSTICE WILENTZ: No. o

'~ SENATOR DORSEY: In your testlmony on Thursday—— Let
me just ask you this. Are the same notations or omissions in
your 1984 New York State return, as you testified as being in .
your 1985 tax return? o |

CHIEF JUSTICE WILENTZ: Correct.

SENATOR DORSEY: On Thursday you testlfled——' o

- CHIEF JUSTICE WILENTZ: . Senator, mlght I clarify one
thing, or would you prefer contlnulng?' Co

SENATOR DORSEY No, please do.

CHIEF JUSTICE WILENTZ: So that you don t have any
implication as to the leaving blank of the part that says
"part-year residents" -- that's E-N-T-S§ -- my understanding. is

" that is for someone who has 1lived in New York from January
through October, for instance, and then moves to another state
“in November and December, or who has lived in California from
January through March, and then moves to New York April to
December. It has nothing to do with the kind of unusual -- at
least, this is my understanding -- the kind of wunusual
arrangement I have. ' ‘ o :

SENATOR DORSEY: I accept that, but you didn't check
of anything under "C:  Part-Year Residence," and therefore you
didn't attach IT-360 form referred to therein. ‘ '

. CHIEF JUSTICE WILENTZ: I didn't check it off,
Senator, and if it's attached, it's attached. I don't Kknow
what that form is, but I assume it's not attached. o
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o SENATOR DORSEY: = Okay, I'll accept that. On Thursday
" you testlfled that you f11ed both a: New Jersey return and a New
- York state income tax ‘return. o : ' -
| _ CHIEF JUSTICE WILENTZ: Correct. L
, A SENATOR DORSEY You also testlfled you f11ed aa
Federal income tax return for the years 1n quest1on ~"v:“

CHIEF JUSTICE WILENTZ: Correct. B
| SENATOR DORSEY: And you testified that your  income
- tax paid to the State of New York was not diminished by any tax
pa1d in the State of New Jersey, and vice versa. Is that
correct? - : - ‘ _
CHIEF JUSTICE WILENTZ: I'm not sure I said that. I
“don't thlnk I said that. I wouldn't mean it. My_income tax
‘pald for the State of New Jersey was not diminished by any
- amount paid to the State of New York. I believe,'although I am
not certain, that my tax.paid to the State of New York was
diminished to some extent, however that works, by the tax'paid
" to the State of New Jersey. ’ ' ,
' SENATOR DORSEY D1d you pay more taxes or less taxes
to the State of New York than you paid to the State of New
~Jersey? : ‘ :
CHIEF JUSTICE WILENTZ Oh, I think I paid much'more'
to the State of New York, becaQSe I think the tax rates are
‘much hlgher. ‘ : ' " o

- SENATOR DORSEY: All right, one final question on the
tax matters' In filing Federal returns, do you deduct from
your Federal returns income taxes paid both to both the State
of New York and the State of New Jersey?

. CHIEF JUSTICE WILENTZ: I would assume that 1f one 1is
A’ypermltted to, that my accountant deducts both, yes.

SENATOR = DORSEY: ‘Mr. Chairman, I have no more
questlons on the tax returns 1 do have other questlons when
that s approprlate ‘
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SENATOR O'CONNOR: Does anyone else have ‘quéstions
regarding the tax»freturns?‘ (affirmativé responsé) Sena£0r'j
Laskin. ' }' ‘ ' . o -
~ SENATOR LASKIN: Yes, I have one s1mp1e question. The
address that you used in the filing of your Federal return,
could you tell us what that is? o
CHIEF JUSTICE WILENTZ: 166 Water St., Perth Amboy,
New Jersey. A . R
SEWATOR O'CCNNOR: No othar questicns? (no responsé)-
For now we will open the questioning up to other genéral
questions that other members of the panel might have. Senator
Dorsey. _ | , B .
| SENATOR DORSEY: - Mr. Chief Justice, it 1is my
understanding that the first cases involving the death penalty
statute in New Jersey were tried in the fall of 1983. The
prdsecutor of Essex County adviées'me that he was required to
submit his briefs to the Supreme Court in September of 1984, in
that the matter was arqued before the Supreme Court in February
of 1985. Do you generally agree that historical chronology of

events—— ) B . . o
N CHIEF JUSTICE WILENTZ: I don't agree with all of the

dates except the argument date I do recall and 1 assﬁme he had
- given you an accurate account.

SENATOR DORSEY: February 1985, you'd agreed to’

CHIEF JUSTICE WILENTZ: Yes, I think that's right.

SENATOR DORSEY: Now at this point in time the Supreme
Court has‘hot'rendered a decision'inrconnectidn'with that case, -
~has it? ‘ | .

CHIEF JUSTICE WILENTZ: That's correct. :

SENATOR DORSEY: And is there a time'fixed upon which
‘the Supreme Court will render that decision?

' CHIEF JUSTICE WILENTZ: No, there is no time fixed. I
would assume that a decision in that matter would be rendered
fairly soon, but no time fixed any more than‘fairly sOon.’
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SENATOR. DORSEY: Now I don t want to. ask what the
'dec1s1on will be, or the substance of the dec151on, but can you
.tell us- why over approximately 16 months, that de01s1on has not,
‘been rendered cons1der1ng—- ‘
CHIEF JUSTICE WILENTZ: I'l1l do my best ‘
SENATOR DORSEY': --the 1mportance and all of the_'
people that are affected by that dec1s1on S o
v CHIEF JUSTICE WILENTZ' I'l1l do my best Senatcr . The
mote COmpl,cated a case, the mo:e 1ssues,1nvolved_1n 3 caSe;ﬁ
 the more important a case, the more likely it is that it may

-~ take a fair period of time. _The,death penalty cases have all

' of  those aspects, plus a tremendous amount of decision on
. statutory material in every state of the nation. - For instance
~- - not for 1nstance as to the death penalty cases, but as to
important cases in general —- the Mount Laurel I case had about
15 months between gargument and decision. The Oakwood and
'MadisdnJCase;'aisa involving important Mount Laurel issues had
- about 16 to 17’months_between argumentband}decision.v That is,
if you den‘tt count the ~earlier farguments, in which case it
'would be four years. But 16 months is, I think, a fair number.

Mount. Laurel II had more than two years between

~ argument -and decision. ,‘The death penalty cases have one thlng

that even those important casées do not have,‘and that's a very,
very severe respons1b111ty of dec1d1ng between life and death.’
I would ascribe the amount of time the case has taken to that,
and sometimes a case is better not decided if there are certain
important activities that are pendlngf On occasion it may ‘be
clear that the Legislature may-be dbing something that may have
an"effect on that very case, even though done afterwards. On
occasion, there are court decisions -- - usually the United
'»States Supreme Court pending -- whoSe resolution might affect
'thevease when it might be well-advised to wait. We don't wait
in order to help a Chief Justice get confirmed, Senator.
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SENATOR DORSEY: I'm glad to hear that. It does
appear that the longer we wait, some of~the‘wcrst’de¢isions )
come down, from our standpoint. Chief Justice, how would you
respond to this statement by Miles FeinStein;'defense counsel

from Passaic County, who stated recently the delay in the |
courts rendering a decision, is dlsgraceful it is unfalr to
the defendants, citizens, courts, and attorneys’ | . o

~ CHIEF JUSTICE WILENTZ._ I regret that he feels that

way. ‘ . ‘ ,

SENATOR DORSEY:  Chief Justice, is | there ' any
possibility -- again, not asking as to what the decision will
be -- that assuming that the court shall strike the death

penalty, that the persons who were tried and convicted under
 that death penalty would have to be tried again? N
_ SENATOR RUSSO: I'm sorry, could you repeat the
question? - S |
‘ SENATOR DORSEY: Without asking what the decision may
be, is it a possibility that if the court should strike the
death penalty, that all of those who have been tried and
convicted under that statute would have to be tried again?
SENATOR RUSSO: = Could I comment before the Chief
answers this. With all due respect to Senator Dorsey., I would
ask thatehe give some further thought to pursuing that type of
question. 1 think it's inappropriate under these
circumstances. I just think it puts the Chief Justice in a
position of either saying, "No, I won't answer it," - which I
would think he probably would have to say —-- or commenting'in
such a matter that—— I just don't think it's appropriate!under-
these circumstai_lces. I understand that in no way does that
bind Senator Dorsey, nor am I asking the Committee rule the
question improper. I just make the plea that Senator Dorsey
directly-- I don't think we ought to consider it. B
SENATOR DORSEY: Senator Russo, I will accept your
request. I did.think that I had phrased it in such a manner
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that it would not eventually cause the Ch1ef Justlce to excuse,"
himself from the decision in the case by asklng what mlght be a
ehypothetlcal legal question based upon what might occur. '
- CHIEF JUSTICE‘WILENTZ I can't answer . that questlon,r
Senator - ST o R Ll
 SENATOR DORSEY: Mr. Chief Justice, I want to say that
I d1d ‘not 1mply that the decision had not been rendered to
further your confirmation here today - o
' CHIEF JUSTICE WILENTZ: *o. I realize that but them_
'SENATOR DORSEY: You are correct. There have been
those assertlons v . |

CHIEF JUSTICE WILENTZ: Yes. o

) SENATOR DORSEY: I did not say that th1s morning, nor
have I thought that was necessarily true. Mr. Chief Justice,
in,November of 1984, you gave what I considered to be a very.
interesting lecture - at Drew University entitled ;"Judicial 4
Legitimacy'Finding The Law." Do you recall that lecture whlch
‘has subequently been publlshed7 A ~

CHIEF JUSTICE WILENTZ: I'm aware of that.

'SENATOR DORSEY: And in that lecture—- Have you
recently rev1ewed that . lecture by any chance’

CHIEF JUSTICE WILENTZ: No, I have not.

SENATOR DORSEY: And in that lecture—-— ,

CHIEF JUSTICE WILENTZ: To read it once was enough.
(Laughter) | v : ' _ |
, ' SENATOR DORSEY: I have now read it three times. I
ddnft_know'What that says for me. In that lecture you recall
that you enumerate the various methodologies by which judges
and courts arriVe_at-theif decisions. | :

CHIEF JUSTICE WILENTZ: I recall that.

SENATOR DORSEY: And the most interesting one, of
course, is the }approach which is entitled, "Public Policy
Approach of - Judicial Decision—Making{"‘ That one you're
certaini-y familiar with. » L
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CHIEF JUSTICE WILENTZ: Yes. o 3 o
SENATOR DORSEY: And in that discussion on that
'approach to the rendering of dec1s1ons, you said essentlally it

is the only one that involves the exp11c1t 1nsert10n of new

3pr1nc1ples of law into the existing body of law, and went on to'
say the basic underplnang or source for those de0151ons by a
court, by a judge, were essentially economics and philosqphy.
Do you recall that? ' e o
CHIEF JUSTICE WILENTZ: No, you'd better say that
again.: ‘ v | , ' ) - o
SENATOR DORSEY At the end of the lecture you said
there are several bodies of scholarshlp upon which judges often
call when they,are,maklng pollcy.on their own. That is part of
the discussion of the'public’policy approach. You said the two
most promlnent are economics and philosophy. -

CHIEF JUSTICE WILENTZ: Well, Senator, I would have to
go through ‘that speech. If I conveyed that impression, that:
would be a rather serious change from what I understand our
function to be where the law is not clear. I do not want to
appear to be deferring at this momentv to the Legislature
unduly, but when we're in the area of determining what policy
should govern a matter where the law is not clear, we don't
lodk to economics and-- What was the other?

SENATOR DORSEY: Philosophy. ‘ o

CHIEF JUSTICE WILENTZ: Philosophy.. We look to see if
the Legislature has spokeh on policy in that area, if there are
laws, if there are directions, 1if there is some coherent body
 of;statutés; Obviously, not directly on point, otherwise that
would dispose of it. I would find it hard to believe that in
my lecture I spoke’as if that was the first place you look to. |

 SENATOR DORSEY: Well do you-- I didn't say the first

place. v S

CHIEF JUSTICE WILENTZ: Primary, or something 1like

that.
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SENATOR DORSEY: 1 d1dn t mean to say that
CHIEF JUSTICE WILENTZ' 0kay, wellythat sf— L
| SENATOR DORSEY: I say let's assume—— Well, is not |
" what I say correct, i.e., where you examine the basic statutoryv:'
law at the‘moment, and determlne that the Leg1slature ‘has not
acted, or’ hasn t acted to address that partlcular problem’ You
- then draw upon such thlngs as economlcs and phllosophy to
render your decision. S - , e
CHIEF JUSTICE WILENTZ: "’Sure', those are things one
would cons1der One would consider what the apparent. policy is
_concern1ng the matter, presumably the economlcs of the matter
‘may be involved in 'the apparent pollcy I say apparent policy
‘again Senator, to indicate that where one can'detect a general
- pOllCY on the part of the Legislature, that should ‘be the most
'1mportant thlng and the starting point.
‘ SENATOR DORSEY:  So, essent1a11y when you determine
- that the Leg1slature has not acted to your satisfaction—-
CHIEF JUSTICE WILENTZ: Pardon me? You mean that you
‘determlne to 'your satisfaction that the Legislature has not
acted’ ' '
SENATOR DORSEY: Has not acted from your standpomt
‘You - then enter into the policy approach through rendering a
decision - You're essentlally going through the same exercise
and functlon of the Leglslature, are you not? |
CHIEF JUSTICE WILENTZ: No, I don't think it's the

same. The Leglslature *can ~write on a blank slate. The
Legislature could say, "We don't 1like the pclicies that have
existed before, that we the Legislature have written." It

could go on a totally new direction"

‘ What we do, what judges do -- which is as they should
"do,~I think, where the questions is not clearly answered by
either_prlor precedent or by statute -- is to look at Effor
precedent and try to see what kind of policy seems to emerge
from that. You look at the statutes on nearby subjects and'try




to see what kind of policy.is implicit in that, and you try'tO‘
~think about what the jurisdiction is in which }youb're' rul'iné,’»
what that jdrisdiction seems to;regard as sound public pOlicy(
You try your very ‘hardest, even though it's edifficUlth
obv1ously, not to allow your own individual notlon of pollcy tohv
'gbe the guide. It may turn out that your examlnatlon of . these'
other sources leads to a conclu81on that's in accord with your-
own. It may turn out that they don't. L v AR
| | SENATCR DORSEY: Let me ask you thls, Mr. Chief
‘Justice. Based upon thls lecture, in which you discussed
public pollcy approaches  and rjudicial decisions,  which
decisions have you rendered in the last seven years that would
- fall into that category? S
| CHIEF JUSTICE WILENTZ: You mean the decisions where
there was no clear answer found in the Constitution, or in a
statute, or a prlor case law, is that what you mean?
~ SENATOR DORSEY I mean a decision rendered by you
' that comes w1th1n the deflnltlon of publlc policy approaches as
you deflne it. : _
VCHIEF "JUSTICE WILENTZ: I suspect that there were
many, many such decisions. It is not rare to have a. case
‘before the court  that doesn't have a  clear answer. Put
differentiy, it is rare to have a case before us that does have
a clear answer. Usually there would be no point in taking that
case. So you're talking about a whole raft of cases that
“almost any one of which, my guess is, have an element of
searching for policy,- or searching for precedents that are
-near. Some have more obvious aspects of that than others.
SENATOR DORSEY: Are there -any of your own decisions
that stand out in your mind that you've defined that?
CHIEF JUSTICE WILENTZ: Well, the Kelly vs. Guinel.
 decision stands out in my mind since there are so many people
who have made it stand out in my mind.
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' SENATOR DORSEY: Well in Kelly vs. Guinel—— That's
very interestingrbecaﬁse in that case, if I recall the decision
‘properly, you went through a very extensive 'anaIYSis\ -- all
' Jght I assume -- credlt you with hav1ng done s0 -- with every
btate in the natlon as to how the courts in that state- and the
o Leg1slature in that state had - dealt w1th that -issue, is . that
‘ot s0? . . R ,

| CHIEF JUSTICE'WILENTZ_: 'we'll, ve. a'n'a_,’lyized the cases

':ffon other States. ' o E ‘

e o  SENATOR DORSEY: And you came to the conc1u51on that
53';there was only one state, namely Oregon,,whlch has essentlally
:hadopted leglslatlvely, the policy which you and the court shows

in Kelly vs. Guinel, is that not so? , .

- ~ CHIEF JUSTICE WILENTZ: I don't-- I'm not sure that's
so. Let me say a little bit, at least in accordance with my
_recoilection.' I think'we found a fair number of states where

. courts have decided similarly with the way we decided in each
““of which the -legislature followed by undoing the court's

decision. The Oregon difference was-— - This is my

" recollection, I'm not certain. .

SENATOR DORSEY: Yes, that's my recollection.

CHIEF JUSTICE WILENTZ: The Oregon difference was that
,'ﬁthe,LégiSIaturé didn't really undo the decision. It left most
~ of the decision intact, but made it clear that the courts could

’not go any farther. : -

SENATOR DORSEY ~ But -basically, then, every other

‘state except Oregon had not only adopted legislatively the

v philosophy which you endorse, but where a court had done it,

‘they, in essence, had overturned it by an act of the
legislature, is that not so? ' | R

B CHIEF JUSTICE WILENTZ: Yes, they hadn't adopted what

 our decision endorsed. Most every-- If what you mean most

every other state, you mean those states which passed
judicially on the gquestion. ‘There were a fair number of them
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 —- not many, but a fair number of thema—+3that ﬁad decided it
the way we decided. In that fair number of states, invariably
it was followed by leglslatlon that undid the decision: 1n whole '
in most cases, but in part in the case of Oregon i |
SENATOR DORSEY: Notwithstanding ~ that exper1ence
throughout the nation, your court felt compelled to,v in.
essence, broaden tort law and place a new respons1b111ty on
every homeowner, correct? , , o
| CHIEF JUSTICE WILENTZ: Our court decided tha: given
the prior law, givén the - apparent policy of  this State
concerning drunken driving, that is was a legitimate, sensiblé,
and desirable extention -- to the extent it was an extention,
and ‘I think it was —- to apply that law to the facts of the
case that we have. ’ ' ) o
SENATOR DORSEY: In making that determination, you
give essentially two bases in the decision. Number one was the
State policy dealing with drunken driving, but I saw no.
discussion_in'that_the Legislature had in fact addressed that
problem through various upgrading of drunk driving as an
offense, starting with Senator Orechio's initiatives eight
'years ago -- and in essence, found it appropriate to extend
tort liability into the situation of the host, the guest-host
situation. Did you give any consideration to the effect,that
decision would have on the insurance industryvand the insurance
- crisis in the}State when you reached your policy decision?
| | CHIEF JUSTICE WILENTZ: I will not comment on what we -
did or did not give any consideration. The opinion indicates
things that we did consider. ‘The opinion goes into some -- not
'_ detaii but the opinion mentions the insurance problem. I will
not say more than that. '
SENATOR DORSEY: Mr. Chief Justice, there i¥. one
statement in the decision, and I'll read it to you. It's on
page 555. It says, "in any event" -- let me read the whole
paragraph: “This court‘ has decided many significant issues

gqjgng!pﬁﬂgﬁg?'%f,ﬁf
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w1thout any prlor legislative study In any event, if the -
'Leglslature dlffers with us on 1ssues of this kind, it has a
clear remedy I con51_der that. to be a ,rather ‘cavalier
~approach by ‘your branch “of government to our branch o'.fy‘
government, in terms of what we at least conce1ve to be ourg
) vvprimary.' function. Don't you feel that is a rather cavalier

~ statement? | o - B *‘7 o
_ CHIEF JUSTICE WILENTZ Obv1ously I don' t, ~Senator.
‘Tne comment is sort of an obvious kind of comment. We don‘t’.
‘decide a case in the face of a dissenting oplnlon,that tells 'vus »
that she disagrees, that she thinks it's the Legislature's
function. We don t- dec1de that case ourselves, even though one
of the. justlces argues that this is not an area where the court
should be involved, but should leave it to the Leglslature We
don't decide that case simply by the observation that if we're
' wrong, the Legislature can remedy it. We decide the case based
upon so many things that are inv‘thét opinikon. - The entire
~ history of this ‘St’ate, through the court system “without any
objection by anyone, imposing 1liability on the owner of the
- tavern, on the bartender. ' In most states that was done by
‘_legislation'. The thought that-- The fact that we have a
common area on which both the Legislature and the court system
can operate with legitimacy, which is the tort area, I have
- never regarded it. I know of no judge who has never regarded
it. The fact that the Legislature has practically the. entire
field of tort 1liability as its potential domain has meaning
. that therefore the court should not act. We don't feel that
way. I me‘an, certainly there are areas that seem more
appropriate than areas that seem less appropriate for the court
“to act. ThlS was a controver51a1 one, obviously.

A SEN_ATOR DORSEY: Well, if this is an area in whlch
~it's not inappropriate for the court to act and essentially
‘make public pollcy, we don't dlsagree that that decision was 1n
essence makmg a public policy, do we? '
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CHIEF JUSTICE WILENTZ: There is an element of policy
decision in that matter. There is an element of policy

- decision in practically every case that the New Jersey Supreme

Court decides. There was no big element of policy dec151on in"
the underlying questlon of liability for something that is ‘that
foreseeable. That has been clearly the term. There was no

policy questlon in the application of that to someone wvho

serves drinks. That had been clearly decided. The uestion
was what ‘s its applicability? Does it extend to someone.s
home when they're serving someone drinks head on, host to
guest? Yes, that was a public pOllCY aspect And we looked at
what we thought were the 1mportant indicators of public poligy,
Vone of which was the enormous concern shown by the Executlvev
and the Legislature, about drunken driving. o '
_ ' SENATOR DORSEY: The Legislature' s concern about .
v: drunken driving was reflected in the various criminal laws that
were adopted, rather than in any policy to further extend tort
iiability, is that not so, Chief Justice? -
CHIEF JUSTICE WILENTZ: Yes, cr1m1na1 laws - that were .
characterlzed as the toughest in the nation.
SENATOR DORSEY: Doesn't this, in essence, put the
Legislature—- This decision, this type of decision put thev.
‘Legislature in a position where it's almost catch—up ball, to
react,and-respond to publlc,pol1cy decisions by the court? Is
that not the implication of your statement if the Legislature
differs, it has a remedy? -
© CHIEF JUSTICE WILENTZ: No, the implication of that
statement is simply to reassure everyone about what should be
obvious, namely, that the case apparently does not deal with
any Constitutional issue. It deals with the matter in which
‘the Legislature can take different action. Now I don't regard v
it as playing catch—up‘ball,,or anything like it. There are
times when we act in areas where the Legislature'could act.
‘Usually, there is not much objection to the fact that we do
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"’a‘ct."_ There may be dlsagreement with the dec1s1on  But bmahy
tlmes—-' It happens all the time. 1I- don' t know how that getsr
to somethlng that you call catch—up ball Certa1n1y it calls a
problem to the Leg1slature s attentlon eIf ‘that's catch—up 7
‘ball, so be it. DR ‘ ' e o o o
| . SENATOR DORSEY: Well,jif.you're-ever in doubt--
' SENATOR O CONNOR Excnse.me, Senator DorSey;
. SENATOR DORSEY: Yes. B |
SENATOR O'CONNOR: It's now 10 mirutes after ons. We
‘_have 'a one o'clock quorum “call. I was waltmg for you to
finish this particular 11ne of questlonlng, but it appears ‘that
you are go;ng to be some time, so this might be the approprlate‘
| time for us to take our luncheon break. We'll resume at 2:15.
All Senators should go down 1mmed1ate1y for the quorum call.

RECESS

'AFTER RECESS

,SENATOR O'CONNOR:  This meeting will come to order.
We will resume with the questlonlng by Senator Dorsey.

- SENATOR DORSEY: Mr. Chief Justice-- Let me see if I
canhspeed this up a 11ttle bit before I bore'my colleagues.
Mr. Chief Justice, are you familiar with the oplnlon matter of
-'Egg Harbor Assoc1ates 94: NJ 358? Justice Pollock rendered

"that dec151on

-CHIEF JUSTICE WILENTZ: Somewhat. 4\
SENATOR DORSEY: Is that not a a classic exampl? ‘of
judicial activism? | o , '
 CHIEF JUSTICE WILENTZ: No, I don't think so.
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- SENATOR DORSEY: Why is that not so, Chief Justice?
. The statute under which the court upheld the action of DEP had
found that DEP had authority under that statute to impose Mount
‘Laurel II obligations. It was a statute. adopted prior7to Mount
Laurel 11, ‘prior to Mount Laurel I, and your dec151on was
rendered after this Legislature had, din essence, rejected the
concept of Mount Laurel II in leglslatlon proposed by Senator*
Greenberg ‘ ) ; :
CHIEF JUSTICE WILENTZ: First of all, Senatcr, what
you're sugqestlng is that the prop051t10n of law that the court
adopted was ' an incorrect proposition, was a misreading of a
legislative intent. It was ultimately a decision that affirmed.
‘the actions . of the agency. No matter how wrong. you may think
we were, I don't regard that as judicial activism. In otherv
words, ‘judicial activism to me has to do w1th the de51gn of

remedies that are unusual actions by a court, that seem to go"

beyond what one would think of as ordinary adjudication'of,a
particular dispute. - o |

SENATOR DORSEY: Let me tell you what I do think is
wrong. In order to sustain a decision by the Commissioner of
the DEP, the decision which he rendered under the CAFRA law —-
your court and Justice Pollock admitted that this ‘was so --
found—- B - ’
CHIEF JUSTICE WILENTZ: Admitted that what was so -—-
what you're about to say? | :
| SENATOR DORSEY: Yes, what I'm about to say.

CHIEF JUSTICE WILENTZ: Okay. |

SENATOR DORSEY: --was that the CAFRA statute had
employed within it a Mount Laurel II obligation and/or the
authority of the DEP to exercise that authority with a Mount
Laurel 1II obligation included. And why we think that is wrong’
-- and the Senate President agreed with me on this point anyway
—- that there is no way that this Legislature could have
"considered Mount Laurel II at the time it adopted CAFRA,
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because it didn't arise unt11 years after the CAFRA law was'
adopted by the Legislature. . _ ’

. ' CHIEF JUSTICE WILENTZ: Well, the court, Judglng £from
‘the opinion, was aware that CAFRA had been adopted prior to the

“f-Mount Laurel decision. 1It's mentioned in the opinion -- that
fact is. I 11 try to g1ve you my recollectlon of the sense of-»

the oplnlon ‘as to what you're talklng ‘about . You had a statute.
1that gave an agency enormous power over tidelands, or wetlands,,
“or whatever -coastal area fac111ty "It had a vetovpower,}in‘
effect. I think the veto power was the ability to condition a
veto. I - | | f .
‘In essence, it had the power, on'an overall basis, to
- say how this very substantlal amount of land was g01ng to be
‘developed, or was not golng‘to be developed Ivthlnk the sense
of the opinion was that accompanying this power was a
‘responsibility that ~ went  beyond just environmental
oonsideratiOns" In other'words, it went beyond just whether
there would be pollutlon, or beyond just whether the land would
be in some way harmed.. | ) | '

The power that it had necessarily excluded a power to
' consider» other public  interests, ~in addition to  the
environment. There'were indications in the legislation itself
that it was the case. And when'yOu think of the administration
of that statute, the agency exercising that power—-— CIf it did
not exercise such considerations, if it did not consider those
‘ things, it might’find_itself‘with’that very limited portion of
this very big amount of land, that limited portioniwhich is
allowed to be developed to have developments that did not take
- into account of the many, many needs of a huge area, larger
than one municipality, but a huge area. 8o that if all it did
was say, "No dice, it' s going to hurt the environment," or "Yes
it's okay. It won't hurt the environment," and said yes on
every occasion to that, you might find some very important
needs not'being satisfied. We took the position essentially
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that those public,interest considerations weren't frozen as thé,
day CAFRA was adopted, that the ‘Legislature would not have
wanted the Commissioner to consider only those 'thingS"thch
: were then identified as bearlng' on 'the publlc 1nterest, 'butd;
that as that public interest got redef1ned as policies perhaps
changed, whether it be in terms of Mount Laurel or some otherf
'way, that those con51derat10ns concernlng the use of land were
legltlmate for the Commlss1oner, and that the Leglslature would
have intended that. : ' S

| SENATOR DORSEY: Mr. chief Justice, based upon ,that
theory then, and the admission that CAFRA was adopted by the
Legislature before M‘ountb Laurel 1II, are you not putting the
Legislature almost in the position that almost every year, or
every time one of its pieces of legislation granting authority
to an executive branch of government is involved in litigation,
the Legislature must adopt a law to say that the original grant
of power shall contain no more, and not be expanded beyond what
it was when that legislation was adopted? ,

CHIEF JUSTICE WILE_NTZ., If that's what th_e Legislature
‘intended, yes they'd have to say that. It would be a rare
occasion that the Legislature would not want the court to
consider the changing scene, the vchangea'in philosophy, the
change in policy, all different kinds of changes. Obviously,
on occasion, following that kind of change may be contrary to
the 1legislative intent. A court has to be very careful about
vthat. But I would say that in moSt occasions, where there is a
general grant - of power, and implicit in that grant is a
consideration of the general welfare, I don't believe that the
Legislature means, and we mean only the general welfare as it
exists today in our consideration. It's quite possible,that
what the court defines as a change'in policy within théfstate
may be something that the Legislature would not want cdnsiaered
under a particular statute[ that can make a question difficult.
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S'ENATOR"DORSEY Then as I-- I don't mean to argque
now, because I understand you' re 91v1ng your analy81s As I

» ‘understand it, your p051t10n 1s that when - the. Leglslature

adopts a law, and some perlod of time elapses between the time
that law is adopted,vand the court —— it comes before”the court
for consideration for construction or interpretation, that the
‘Legislature in essence invites in an implicit way the court to
then interpret that law as it sees fit based upon whatever
'societal'changes may have'occurred frem’the time the law was
~adopted by ‘the Leglslature till the time you rendered your

udgment v ‘ .
CHIEF JUSTICE. WILENTZ: ‘Not nearly that broad. There'
are certain kinds of laws that the Legislature adopts that
clearly' have no reletionship to whether policies surroundingl
it, Or'nqt surrounding it, change. The law says what it says
‘and it's clear. But there are other laws that are of a general

‘nature, carrylng a very' general grant of power. I'm not
vsuggestlng it's an easy a551gnment to figure out to what extent
clear changes in pollcy, - clear additional societal

considerations, clear changes,ofeemphasis. I'm not saying it's
easy to say under what Circumstances.the Legislature would have
intended those to be considered. I'm simply saying that there
are, I think, probably, a fair number of statutes where the
B Legislature-wouid want that, and that accord’shouid do that. _
SENATOR DORSEY:  And in leaving aside all other
situations, in the case of the CAFRA statute, that is the
decision which you arrived at. The Legislature wanted you to
“interpret 1it, and you then 1nterpreted it based upon events
'that had occurred subsequent to CAFRA.

. CHIEF JUSTICE WILENTZ: To say that we thought that
the Legislature wanted it, in the sense that meaning that this
was an actlve desire on the Leglslature s part, no. In the
sense of th1s was within the Legislature's contemplation, this

 was _the probable “legislative intent that these things be
considered, the answer would be yes. That's what we thought.
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'SENATOR DORSEY: Well, you didn't feel restrained,

however, not to 1nterpret it based upon the lapse of time and

- so-called societal changes. : R o
V CHIEF JUSTICE WILENTZ With that kind of stetute we
would feel less restrained. With an agency that has that broad
a ‘grant of power over that important -- a dec1s1onary -- a
decisional matter, yes. ~ S e

SENATOR DORSEY: Does anjrt_':hin‘g ‘that you have said-—-—
Was anything that you have said affected~bv’the fact that the
president of the Senate testified in connectlon with Justlcee‘
Pollock that he was here when the CAFRA statute was adopted or
amended, and that at no time was Mount Laurel II a concept
which was in the minds, or was an active principle or an active
concept at that time? N , | B o

SENATOR RUSSO: Excuse me, Senator. I don't
'underStand you correctly. Who did you say was here when the
CAFRA statute was adopted? - - o

SENATOR DORSEY: Justice Pollock-- = You were here.
Oh, I'thought you said that. You were here when it was amended.

SENATOR RUSSO: No, I'm not even sure of that. . That
was adopted before I was ever elected to the Leglslature
, SENATOR DORSEY: Oh, I thought you said that.. Well,
I'm mistaken. I think what he said was that there was no one
here in the Legislature when CAFRA was’adopted that could have
thought of Mount Laurel II. That's really of no consequence,
because the court reached the decision. You reached the
‘ dec1s1on in your mind. _

CHIEF JUSTICE WILENTZ: I wouldn't say it's of no
consequence. What I'm trying to convey is that the state of
facts, the state of societal consideiations, these existing
sets of values I would think would not be intended by the
Legislature to be frozen in deciding what kind of things the
people administer this act are allowed to consider. It could
' be wrong, obviously. It could be wrong in the sense that the
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Leg1slature may have had a d1fferent p01nt of vuew We . Just
try our best to flgure that out when the cases come before us.

- And we tend - as most courts do, to g1ve very, very 51gn1f1cant'» .

,deference to ‘the agency that has been glven the _power by the
. Legislature. S o o
o SENATOR DORSEY: This morning, as L understood your
testimony, you 1nd1cated the: court . tendS';to"make_'poiicY‘
‘decisions when in fact, the Legislature hasn't acted. Now, in
the case of Richt to Choose vs. Byrne, which again is not one
"of your oplnlons but one of Justice Pollock's, the Leglslature
had adopted a very spec1f1c piece of legislation, made a very
specific policy de01s;on to limit the use of Medicaid funds,
and Yet the court set that aside, when the legislation.that was
f_there in question was of fairly recent vintage to the;decision,
not like the CAFRA 1egislation. How do'you justify both of the
positions that you've stated? o o ,
| CHIEF JUSTICE WILENTZ: The second position, Senator,
is not based upon any notion of what legislative policy was.
‘Because obviously, legislative policy was very clearly
- indicated in that statute, and we did not follow that policy
because we felt it was unconstitutional. hIn'othet words, when
'YOu'interpretrthe Constitution, most often you are required to

interpret it under fa contention that some legislation that's :

being challenged is not in conformance with the Constitution,
that some policy isn't in conformance. So the two things could
conflict. There are two very, very different areas of the
law. When someone raises a Constitutional issue and says this
is what the Constitution means, oOr should mean, the question
isn't well, will that Constitutional ‘determination conflict
with the policy of the Legislature? Almost invariable, the

. Constitutional contention is, -what is -admittedly the pollay of

the Leglslature, cannot be affected because of  the
Constitution, which is what essentially Right to Choose was all
‘about .. | ’




| | SENATOR DORSEY: It gives us—— It gives me the

'feeiing that from time to time, when ‘the court juses“the““
‘mechanism of saying that we ‘must update a statutory >poli¢y
 decision for the Legislature, where—— It begins to make me
feel from reading these cases that there is a consistéhcy'in'
that the court will achieve what it believes to be right,
whether it does it on the basis of a Constitutional right, or

it does it on its bslief that it is entitled to reinterpret

this statute on tle bas!s that time has; lapsed since its
édoption,‘and there had been societal changes notwithstanding
what the clear implicétion of the‘legislative acts have been.
| ' CHIEF JUSTICE WILENTZ: If time has elapsed;'and there
have been substantial policy changes but it is clear that the
TLegislature' did not want any such changes to affect what
appeared to be its initial meaning, then our court, if we
nevertheless made some change, would be wrong. In other wofds,'
the ultimate question in many of these cases was what was the
Legislature's intent. That sometimes translates into a
'questibn of to what extent would the Legislature have intended,
‘to what extent did the Legislature intend concepts which have
_ not even existed at that time, concepts which are emerging,
things of that kind. To what extent would the Legislature have
intended that they be considered within the statutory
framework? We try, all of us - it is a constant problem for a
judge -- to make sure - that one's deCisions are rationally
based, are legitimately based, and are not what simply what
you're asking me about, namely a reflection of what a
particular Jjudge thinks the results should be. That's a
difficult task for every judge, because most people have a
reaction in every case, as to what they think: the results
should be.  But we're not a judge, we're not judges to tell you
what we think the results should be. We're judges that try to
figure out in a conscientious manner what "the law is." ’
~ SENATOR DORSEY: Well let's get back to one point. 1In
Egg Harbor Associates -- the matter of Egg Harbor Associates --
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what waS'there—— What occurred in the 1eg1slat1ve h1story from
'the t1me the adopt1on of CAFRA, whlch came before ‘Mount Laurel
I, came before Mount Laurel II, that indicated to the court
_ that the Leglslature would want that statute 1nterpreted as the ‘
~ Supreme Court did in that case? S :

' CHIEF JUSTICE WILENTZ: Nothing in the legi'slat'ive
district, but just a simple reflection . For instance, 1let's

- assume that a developer had proposed a large—scale development

that was & planned unit developnent,;c planned unit re51dent1a1
development, one of those new kinds of =zoning concept

developments that did not exist, I suspect -- I“mvsﬁre did not
~ exist at the time of CAFRA. No one would say -- I'm sure I
~‘don't think anyone would say -- that simply because it did not

 exist at the time of CAFRA —- the time CAFRA was passed —- that
the Commissioner would-'have' to veto that proposed kind of
development because the Legislature never had that kind of
development in mind. As a matter of fact, 1 snspect-,no
'legislator ‘would say that a proposed 'development' that the
Commissioner< felt gave more consideration to the many
’objectives of CAFRA; that on that basis he nught not veto a
conVentional, single-family re51dence, one house and a loft,
and saY} "I think given the need for land in this area, there
ought to be ' greater density.  There ought to be more
apartments.' There 'ought to be a planned unit residential
development You will use a bit less of the sensitive land and
you will get the amount of density that you need."

So the point I'm maklng is that it's clear to me that
'not'eVery concept that emerges, every way of thinking, every
means of accomplishing that, develops after the day CAFRA
becomes 'law, 1is somehow denied the Commission. Whether
- something as important and as,controversial as Mount Laurel and
the‘concepts that are within Mount Laurel could have beenlsaid
to be the kind of thing that the Legislature would understand
should be considered by the Commissioner is not quite that
easy. We decided that the Legislature so intends. '

52




SENATOR DORSEY: Why wasn't it just as easy for you tok
say as a court if the Leglslature meant for Mount Laurel to be
in CAFRA, it would . have updated the legislation and
specifically included it? ‘Would that have not been more
charltable for the legislative function of the Leg1slature’

~ CHIEF JUSTICE WILENTZ: I don t know what the word
- charitable means in that connectlon : - .

SENATOR DORSEY: More respectful of the 'functiori of
the Leglslature° v | B ' |

CHIEF JUSTICE WILENTZ: No, we don't think so. I
~don't think so. 1 thlnk it is quite respectful of the function
of the Leglslature to assume in that kind of a law that the
Legislature would want those policies which become generally
- accepted legal cons;deratlons and policies, to be cons1dered in
administering that kind of a law. .

SENATOR DORSEY: You're familiar with the legislative
efforts of Senator Greenberg to have adopted a bill which was
known, I,think; as S-535, which in essence, in a general sense
embodied the Mount Laurel II concept, are you not? |

CHIEF JUSTICE WILENTZ: I'm generally familiar with
that effort. I am no longer familiar at all with the detail of
the bill. '

o SENATOR DORSEY: Are you familiar with the fact that
the bill failed to get legislative approval?

CHIEF JUSTICE WILENTZ: That is correct. -

 SENATOR DORSEY: And your decision on Mount Laurel II
came after that defeat?

CHIEF JUSTICE WILENTZ: Yes, that is correct.

SENATOR DORSEY: And am I right in thinking that at
the time the Mount Laurel II decision was rendered by your
court, that no Other legislature in the country had aaépted
statutes which embodied the Mount Laurel II pr1nc1pa17

CHIEF JUSTICE WILENTZ: I think that's correct I
think that's correct, Senator. I think that Pennsylvania,
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perhaps not by statute but by 11t1gat10n,f had someth1ng}
‘similar, but it was not for the benefit of lower- 1ncome
pe0p1es,_ it was for the benefit of multiple ‘dwelling units. .
‘California - had something, but I think your' statementi;is
essentially correct. BT | PR

' | ~ SENATOR DORSEY: So it s essent1ally correct both as
-'to leglslatlve action and Judlclal action?

CHIEF JUSTICE WILENTZ: I thlnk S50. , o
SENATOR DORSEY: And ye: I take it that ‘n Mount

~ Laurel II, you and the court felt that there was, I think, an

absolute ‘obligation . to establish the Constitutional pr1nc1ple
espoused by you in that decision, is that correct’

, CHIEF JUSTICE WILENTZ: Well yes and no. It ‘is
| correct that we felt obliged to continue that Constitutional
obligation, continued to do what we felt was the judlclary s
obligation concerning that 'Convstitutional duty which had, as
- you know of course)”been pronounced long before Mount Laurel II.
| SENATOR DORSEY: Not as well as you do. -
CHIEF JUSTICE WILENTZ: Pardon me.

_ SENATOR DORSEY: Not as Qell_or as articulately as you
do. ‘ | ' '
CHIEF JUSTICE WILENTZ: You mean the court in Mount
Laurel'I didn't go as far as we do?

- SENATOR DORSEY: No, I mean to say that in my oplnlon,
.the prior decisions whether they would be Mount Laurel I, never
so clearly defined what you defined in Mount Laurel II.

v CHIEF JUSTICE WILENTZ: I think there was a clarity of
‘definition only in the sense that our court decided that
. remedies had to be more particular. Mount Laurel I decision is
very clear. What it doesn't do is to go into the'question of
the varlous problems that arise in the event Mount Laurel I and
-,1ts doctrine turn out not to be followed.

- SENATOR DORSEY: But didn't you do something else,
aside from remedies in Mount Laurel II, and that was to
establish the basis for what we now generally refer to as Mount
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LaurelFII, as being a product of our Const1tut10n7' .

CHIEF JUSTICE WILENTZ: I th1nk you'd better glve me
that question again, Senator. '

SENATOR DORSEY: You made some references as to the
~ fact that in Mount Laurel II, you updated -- you more
~ thoroughly defined the remedies. That had not been ldene in
Mount Laurel I. . Am I incorrect in 4thinking tpat"in‘;Mount‘
- Laurel II aside from remedies, you established fdr the first
time a C)nstltutlonal obllgat1on for persors 0 be entltled to'_
the so-called affordable housing? L » |

CHIEF JUSTICE WILENTZ: No, there's nothing new in
 Mount Laurel II about the obligation to make affordable housing
available -- nothing new in the sense of the doctrine itself.
'There's a lot new in Mount Laurel II. But in terms of the
Constitutional obligation, if I getv your question right,, the
obligation in Mount Laurel I was that every municipality that
was' called a developing muhicipality was obliged to. provide
through its zening ordinances a realistic opportunity for its
fair share of the region's lower income hou51ng needs. Meunt
Laurel II has the same obllgatlon _
‘ SENATOR DORSEY: - No, but isn't Mount Laurel II based
upon a slightly different concept? I'm almost through, Mr.
Chairman. In Mount Laurel II, is not the concept based upoh
the due process clause in the Constitution, and the finding
that it entitles certain low and moderate . income persons to
so-called affordable housing?

CHIEF JUSTICE WILENTZ: No. S

SENATOR DORSEY: A basis quite different that saying
developing municipalities must provide-—- a -

CHIEF JUSTICE WILENTZ: No, no, the same thing--
' There are some differences. In Mount Laurel I, the court
referred to three Constitutional bases. One was equal
‘protection under the New Jersey Constitution, one was due
process, and the third, which was the one that it really-- The
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other two were simply-- As I read vthe'opinio'n,' 1 mentloned "
very br1ef1y ‘what's the obllgatlon in' the Constltutlon, the
power given to the Leglslature to zone, which the Mount Laurel
I court found was a power that had to be exercised to promote
the general welfare. Our court followed that completely. In
other words, we ‘found that the Constitutional ob11gatlon‘
precisely--  We _followed Mount Laurel I prec1se1y We
.'mentloned -due process and equal protectlon, referred to thel
page where the Mount Laurel I court mentioned due proce s and
equal protection,‘fbut we too }relled most heavily on the
obligation’ to zone with the generel welfare in mind --
Constitutional obligation. | | | o

SENATOR DORSEY: In Mount Laurel I they speak in terms
of findlng this obligation to be 1mposed on so-called
developing municipalities. o _ ,
o _CHIEF JUSTICE WILENTZ: Yes, I did say there were some
”changes, yes. S I - '
v SENATOR DORSEY You go far beyond that by finding
that——: ' ‘

CHIEF JUSTICE WILENTZ - We go different than that.
Far beyond-— I don t know 1f far beyond is right. We go

‘dlfferent - R ;
| , SENATOR DORSEY Well it's certainly . beyond to then
find the obligation exists in every municipality, and not’just
in developing municipalities L _

'CHIEF JUSTICE WILENTZ: No, I think if you read Mount
‘Laurel I, ‘implicit 1n Mount Laurel is that every municipality

‘has an ob11gat1on for its re51dent poor -- not the region's
poor, but for its resident poor —-- to attempt to provide that
group with their fair share -—- not their share -- with decent

~housing. We did go different. from Mount Laurel I if we dec1ded'
that the State develop a guide plan. It would more llkely
.e'guide to legislative intent for development ‘than was the
developing municipality concept. But we do not have an




.‘obllgatlon - In Mount’Laurel{II there is not an obligatien*on‘
every municipality. As a matter of fact, it's only those
mun1c1pa11t1es in the growth area that have any obllgatlon to
satisfied the prospectlve need, the need for the future.
SENATOR DORSEY: In Mount Laurel II? o
CHIEF JUSTICE WILENTZ: In Mount Laurel II, correct.
~ SENATOR DORSEY: What about the so—called 1ndlgenous
poor in avery mun1c1pa11ty7 ; o o
CHIEF JUSTICE WILENTZ The indiginous poor,.'yes;
That's the existing poor. That's correct o 4 .vl
SENATOR DORSEY: I s1mply credlt you with more
innovativeness then you will take credit for in that decision,
Chief Justice. Chief Justice, one final questlon for myself.
In the dlscuss1on dealing with the transfer of the Nelson case

—— and I'm not interested in that —- you made a remark that you
referred it to Judge Breitkopt. ' _
CHIEF JUSTICE WILENTZ: No, I referred it to-—- I

transferred it to Judge Beglin. _ o 7
- SENATOR DORSEY: [Excuse me. Let me rephrase that.
You said Judge Brycroft had made an inquiry of you relative to

‘the case. You then made the statement -- that's not terribly
important. You made the statement that you were of a
different-- You were of a different political stripe than was

Judge Breltkopf What was it that you meant by that, Chief
Justice? | :

CHIEF JUSTICE WILENTZ: Well I meant that some of the

articles in the-- , _ ‘
SENATOR DORSEY: At least you smiled at that.

'CHIEF JUSTICE WILENTZ: Some of the articles in the
press suggested not only that I was trying to do a favor for
someone, when anyone who thought about it for a few minutes
would realize that was really not a very sensible observation,
but that I was doing so because of my politics.' I guess my
observation was'tO'the sdmewhat_irrelevant fact. I hope and
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- that?

I'm sure, that 100 and. some years ‘ago when Ju_dg_e" Breitkopf |
first became a judge, he was thought to be of a different
_polltlcal str1pe from my polltlcal strlpe " Do you undgrstand

SENATOR DORSEY: You're not supposed to think in terms

of political stripes. : . ‘ , :  ' o
| ~ _CHIEF. JUSTICE WILENTZ No, you're 'certalnly not.
51That s why it's rather upsettlng to read about accusatlons of

~ thac kind -~ more thin rather upsetting.

i _ SENATOR DORSEY: I just have one short ‘statement,
Ch1ef Justice. Although you and 1 disagree on therljudicial
philosophy of some of these'decisions;rl do wish to commend ybu.
on your candor in terms of answering the questiohs dealing with
residency, and indeed at the outset making statements against
interest, as that term is sometimes used. I have sat at
various hearings of the Judiciary Committee. I sat before the
U.Ss. Senate Judiciary Committee in connection with the review
of the nominee to the Federal Bench now sitting in New Jersey,
" in which questions were posed, and the "right" answers were

_ ‘given. You did not do that. I think you've answered the
| questions as to res1dency honestly and openly.

| - I have to tell you that I disagree with the conclus1on

that you are a resident of this State 1n terms of the statute

that is applicable. I think there is a case that you might
ever want to 1look at. It's called Marcanti .vs. City of

Paterson, in which two firemen and policemen in the city of
Paterson found themselves almost in the same situation that you
were in. They maintained apartments‘and such in the city of
Paterson. In essence, however, lived with their families in
‘their homes. One owned a home—- - Both of them owned homes
outside of Paterson. It was decided against them. But I do
wish_to commend yQu on your candor_and your honesty, and that's
to'your credit. | ’ |
SENATOR O'CONNOR:  Senator Russo, do you have a
‘question? |
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| SENATOR RUSSO: Yes, I do.. I have a few, Mr.

Chairman. Chief Justice, let me preface these questlons by
saying that with all due»respect, I do not agree with Senator

Dorsey that the opinions written by a justice or judge are

relevant to a confirmation hearing such as this rype,fa1fhough
I have no criticism at all of his view, or any other:'
legislator's to the centrary But the same 1ssue ‘came up ‘with
Justice Pollock here, and I personally —— before I get to . .these
quest10n> -- c:n say, and I think it would be a shock to you if
‘it were different, that you have written a number of opinions I
don't agree with. As a matter of‘fact, in every one of those -
books on the walls in your library, half the lawyers didn't
agree with the opinions that were written. So, when,IVsay that
I don' t‘agree'with some of those opinione,'I don't at all mean
- to suggest that it's in any way relevant to this issue before
us today. Because there hasn't been a judge—- I can. remember
‘seme of 011ver Wendell Holmes' opinions that I thought were
outrageous, but none more outrageous than Egg Harbor. 1I'd like
to comment on that a moment, to take advantage of this
opportunity, even though having said I think it's relevant, now
I'm going to waste a few minutes time to get a point across, if

I might. I 1listened carefully to your answers to Senator
Dorsey. 1 thought the Egg Harbor opinion was probably -- and
it was a unanimous court, as I recall-- It was not? It was

'chhrelber, Justice Schreiber—- ‘ .
CHIEF JUSTICE WILENTZ: I think Justice Schreiber was

one dissent. : . v
| ~ SENATOR RUSSO: Okayf But in any event, six members
of the court joined you? | -

_CHIEF JUSTICE WILENTZ: I think so. |

 SENATOR RUSSO: I thought the opinion was probably--
-- as Senator Dorsey, I think, correctly put it -- the “most
extreme example of judicial activism I have seen come from this
court. You see, some of the things you mentioned perhaps make




me think that way, and I may be vwr'ong‘,"sdiI'd'ivlike to cover
them. _It's been, I gquess, 25 years since I've worked‘ with
these kind of things daily, when I worked with the Supreme
Court, but I have always understood the pr1nc1p1e to be that it
was the intent of the Leglslature at the time it passed the
v.statute, ‘and you used the expressmn, "what the .Legl_slature
would have intended." R : '
_ CHIEF J'USTICE WILENTZ: Should I‘J:ommeht right ‘there,
Senator? . A
| ‘SENATOR RUSSO: Yeah surely.
CHIEF JUSTICE WILENTZ: The intent that I was talking
,abqut—-»,.’I ag'ree ‘with your formulation of the 1ntent at the
‘time the statute was adopted. The question is, at that time,
'did that Legislature intend to restrict the person who would
a,dminister CAFRA to only = those concepts, only those
CQnside_rations, only that kind of social policy which would
then accept it, or did the Legislature that passed CAFRA at
that time intend to give that administrator both the power and
the obligation -- as he made his terribly important decisions.
about ,developm_ent in New Jersey -- to censider not only those
thing'si that were 'socially important then, economically
 important matters of policy that were important then, but also
~patterns of policy as they developed in the future? So, it
would be-- To say what the Legislature would have. intende_d, if
I said it that way, it isn't quite the right way to say it. '
SENATOR .RUSSO:‘ Well, a eouple other things you said
| in apparent justificatien of the opinion, where you referred to
the fact that to affirm the actions of the agency, meaning
DEP-- Do you recall saying that? »
| CHIEF JUSTICE WILENTZ: To Senator Dorsey?
' SENATOR RUSSO: Yes. o
, CHIEF JUSTICE WILENTZ: Yes, I said that we-- Right,
I said that |
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SENATOR RUSSO: In other words that seemed to be ‘a .
justification in part. o : s

CHIEF JUSTICE WILENTZ: I said that it-- Yes, there
is a certain deference that one starts out with. o

'SENATOR RUSSO: Yes, deference to the agency was the
other statement. Now do you realize, Chief Justice Wilentz,"
and as a former legislator I think you would, thoée agencies
and those bureaucrats are cur biggest:problems when we pvass.-
ylegisiatic‘u that ends up unde: regu]a__tions' that_' do .ot even
resemble what we passed? = : :

CHIEF JUSTICE WILENTZ: If ‘that has a question mark at
‘the end of it, Senator, I'm not going to respond.

SENATOR RUSSO: Okay. Isn't that really though almost
the very issue that was before the court, namely, the agency 
did something that—- : . o _
| | CHIEF JUSTICE WILENTZ: Yes, yes, you're right. When
the challenges as to whether or not the agency has the power to.
v do something, it isn't a very intense analysis that reaches the
- conclusion, - "why yés, they must have had the power because
they're an agency, and we show deference to agencies." I
understand that. What I was trying to say was that one of the
things that one's thinking starts out with is the fact you're
dealing with the expert, the agency that's had charge of this
subject matter for some time, and that agency concludes that
this is within its power. There is a certain initial
presumption of validity, especially if you've had an appellate
divisidn that also agreed with the agency's exercisé of power,
as this Appellate Division did, I think. Yes, I'm sure. o

'SENATOR RUSSO: Well, in the opinion —- and I refer to
94:NJ Page 364, and I know you don't recall it, or at least,
maybe you don't recall it. . |

CHIEF JUSTICE WILENTZ: I do not. o

SENATOR RUSSO: But the court outlines the primary
purpose of CAFRA, and it says it's to protect the unique and
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fraglle coastal zones of the State. Then it goes on to talkr'

about environmental effects. The oplnlon was quot1ng the

purpose behind the act as the Legislature passed it, and talks -
'spedificaily' about environment, environment, ‘environment, the
v.fragile'coastal environment ‘Now, I don't necessarily'agreec——'
:'-maybe it's better to say I don't agree in many respects with
‘Senator Dorsey s view of Mount Laurel, but how in the world did
‘this court ever conclude -that made any difference. on “the :
fraglle, coastal env! ronment whether a rizh faley or a poor
family lived on 1t° . ' - S o

CHIEF JUSTICE WILENTZ: Well, Senator, ‘I.'ll give you
"two responses to that. One is, my recollection'of the opinion
1s that . one of the thlngs the op1n10n attempted to demonstrate
was that is was not solely environmental factors that CAFRA was
to cons1der Now, that's my recollectlon My recollectlon was
‘that the opinion went at some length in an attempt to indicate
that there were other considerations that were appropriate.-

_ ‘The other part of the answer would be what I described
to Senator Dorsey is what .i ‘think was the sense of the
‘decision. The sense of the decision was that CAFRA is not
- there solely to protect the environment, not there solely to
see that this,'very; ~very large amount of, land isn't
environmentally hurt. That's not its sole function. Since
it's got this veto power with conditions, one would assume that
~part of its ~function is to say that ‘out of this tremendous
amount of New Jersey land over which it has a power, where it's
going to stop development in an awful lot of places, it has
vper'haps} a consequent obligation to see to it that where the
development is allowed -- and that's a lot less development
than would be allowed if there were no CAFRA -- that where it
~is allowed if there is some relatlonshlp to a sensible notlon
of the pub11c interest. | . AR

Put differently, you could probably capsulize the
decision as saylng that the agency must have believed that if
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after it was done with its business, this 90% -- or whatever
the percentage is -- of the lands under its jurisdiction that
should not be touched because they're so Vety, very sensitive,
~that if, when it was done with its business, that's all it had
done was to protect that 90%, and allow the other 10% to be
inhabited by homes worth $10 million, with one pe_rs‘,on'in each
hdme‘, because the various municipalities thought that's what
was right, it would have failed. It bad an oblig-ation- in
exercising its veto, and condit'cnal veto power to considor
interests in addition to simply preventing the harm to the land.
SENATOR RUSSO: Well, Mr. Chief Justice, fortunately,
today I can say this, I'll probably get another chance,
assuming you're confirmed or not. I mean I find that so
extremely uhbeiievable. I mean, I may use the strongest
terms. There is not one word in the legislative history of
 CAFRA that you referred to. Let me ask another way. Did you
'_ever find one wdrd, one réport, evén a newspaper account that
when CAFRA was debated and passed, that the Legislature ever
had anything in mind other than environment — protect the
-fragile ecology of the area -- one word, anywhere, at any time,
prior to and up to the time of passage, whether wi-think the
bill, newspaper accounts, or otherwise? N , ,

. CHIEF JUSTICE WILENTZ: I will repeat what I told you
before, Senator. I believe that the opinion itself included an
analysis of the law intended to suggest, and I think explicitly
so, intended to suggest that it is not solely e'nvirionmen'tal
factors that CAFRA was intended to deal with. I also would
suggest without repeating my answer that the fact that Mount
Laurel was not in the mind of the Legislature ‘when it enactéd
CAFRA does not, for me and for the court, put to rest the
question of whether or not the Legislature at that time would
have intended these more recent developments to be considered.

SENATOR RUSSO: Well, I know the opinion does say,
"intended to deal with more than environment." I mean, that's
the very issue of what we're suggesting. |
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CHIEF JUSTICE WILENTZ: Yes, I meant that the opinion
points to parts of “the legislation. At least, that was my
'impression | R ' | . - L
| SENATOR RUSSO Now Mr. Chief Justice, correct me:if
I' 'm wrong. ‘ o : IR R
| CHIEF JUSTICE WILENTZ: 1 don't have the opinion in
front of me, Senator. L | T o
'~ SENATOR RUSSO: I have it, and I'll pass it to you if

yeu‘Want it, but the opinion reiies upon tt 2 general welfare
prov1s1on which would encompass anythlng imaginable, and the
court, under ‘that provision, could v1rtua11y do anythlng it
‘wanted with a statute, couldn't it. .

R CHIEF JUSTICE WILENTZ: No, it couldn't do-——- It
could, 'I mean, if you want to make that kind of statement, a
court could do v1rtua11y anythlng it wants with, I guess, any
kind of statute. General welfare is not a rare kind of
‘doctrlne ‘that -the court depends upon. It's not even a rare
’1'doctr1ne that the Legislature uses on occasion for a grant‘df
- power. ' , o . ' ' ' ’
o SENATOR RUSSO: I think the bottom line of what some
of us feel =- and I don't mean to suggest that's all —— is that
4 somethlng like Mount Laurel, somethlng such as Mount Laurel is
-such a major policy decision that the court should have left
that to the Legislature, and not expand what was obv1ously_an
énvironmentallstatute tokinCiude SOmething that broad, whether
we agree Wlth the concept of- Mount Laurel or not, as I may well
agree with. | | , o
_ CHIEF JUSTICE WILENTZ I understand your point. I
would only-— I know you intended it differently, and I know it
~could be taken the same way. It was ,notk'the court that
insisted upon expanding. It was the court that affirmed —- the
Appellate Division'that affirmed -- the Commissioner —- 1 guess
it was the Commissioner —- who decided to require that.
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| SENATOR RUSSO: None of that matters.  What the -
Appellate Division did doesn't matter. R
' ‘CHIEF JUSTICE WILENTZ I think there's a dlfference

N SENATOR RUSSO:  What the Department did dQesn,t‘
matter. What matters is what the Supreme: Court did. .

: CHIEF JUSTICE WILENTZ: Senator, I am suggestlng there
is a difference in what you imply. I don't think you intended
to imply-- It would be different if the Commissioner approved

~of a project, and it came before the Supreme Court, and w¢. said
we diéapprove,Unless you include lower-income housing. There
is a difference, in my opinion, between that and sustaining a
Commissioner who, at the outset, includes lower-income housing .
' | SENATOR RUSSO: Though in effect, you were teliing,us,
I think, if I understand you, and I probably don't, that there
is a presumption of validity in what the Commissioner did.
- CHIEF JUSTICE WILENTZ: No, what I was trying to show,
.Senator, was two different kinds of concerns for the Mount
Laurel doctrine, one of which I could-- Either of which I
‘could understand the Legislature disagreeing with me,
obviously, " but one of which would seem to me to be a much
larger dose of activism than affirming the action of a
Commissioner. : » o
SENATOR RUSSO: Okay, just a couple of comments on the
matter that was discussed> ear1ier regarding the cépital
punishment issue.. I just want to make it clear so there's no
question about it -- since the issue has been discussed, and
since I'm known to be the sponsor of it -- I, for one, have no.
d1ff1cu1ty with the time period that it has taken. I think the
issue is so crltlcally important -- as you put it,  life and
death.. I wouldn't care if it took you another year to do it if
| that were necessary, so long as it were necessary to makéuthev
proper decision on something that 'critically impor€5nt.
Because I don't think any of us want the wrong decision in that
case, whatever that might be. I don't think there 1is any
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thought at all among most of us —— maybe all of us —— that has
- been delayed in any way because of these hearlngs - i'can teiir
. you now if you were conflrmed by the Senate, and the day after,
ruled it unconstitutional, it wouldn't concern me in the least,c
if that's what you in your heart belleve, because 1f it is, it
shouldn't be declared unconstitutional, and it wouldn't matter
if the cases had to‘be tried again ‘We are not dea11ng w1th
ch11d s alay in that issue, just S0 you understand. o

v CHIEF JUSTICE WILENTZ: Senatorp I never, eVer would
have made the statement I made if I haven t read in so many

'papers, attributed 1t to so many d1fferent people that this was

an important thing, and espec1a11y because there was some
'_suggestion in the reports in the press that is was belng
delayed for the very ulterior purpose that I mentioned.
SENATOR RUSSO: Thank you, Chief Justice. That's all,
Mr. Chairman. : - - v
' SENATOR o' CONNOR ' Senator Van Wagner, and then
Senator Dorsey. - o -

- SENATOR VAN WAGNER: Did you want to follow up on that
question? ' | . '
SENATOR DORSEY: No, I just want to make it clear that
‘my concern was the period of time, not how the decision turned
out. But you havihg originally been the Sponsor of the bill,
it is no longer your bill. It is a law of the State. 1I. did
not indicate in anything that I have said, Chief Justice, that

'_.the delay.was related to this. You didn't mean to infer that,

did you? v _
. CHIEF JUSTICE WILENTZ: I'd rather not answer that
question. | - 7 | ' |
' SENATOR DORSEY: I think that is unfair. I have
complained about-- - ‘
CHIEF JUSTICE WILENTZ: Well, all right. Then I take
it Senator, that the article that I read in the paper did not
properly quote you.
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SENATOR DORSEY: The artlcle said that there had been

,_speculatlon that was the reason for the ‘delay, not that I said

that was the delay.- - »
CHIEF JUSTICE WILENTZ: I see. '-Then I apologize for

hav1ng mixed up the speculatlon that you referred to, ‘te:

. speculating yourself.

SENATOR DORSEY: But I feel no better about the
delay. I think it is an issue that the court has known about
sirce the day the law was signed, which was over'threedyears’
ago, and that we could have expected an earlier decisiomn.

| SENATOR O'CONNOR: Senator Van Wagner? |

SENATOR VAN WAGNER: Thank you, Mr. Chairman. Through
you, Mr. Chairman, if I might-- Mr. Chief Just'ic_e, I would
like to pursue, if 1 could, somewhat the line of questioning
that was pursued or1g1na11y by Senator Dorsey and later by-
Senator Russo:. Perhaps on a more conceptual basis, not in a

specific case-by-case analysis. 1In your earlier testimony on
-Tuesday. at great length we pursued the issue of judicial
independence, and your great concern ~with  judicial

independence, and the manner in which you've expressed your
concern in the paet. I wonder if you would, as briefly and as
concisely as you could, give me at least, and the Committee,
the definition that you utilized in determining whether or not
"there is in fact an infringement on the independence of the
jud1c1ary,,1n your view as Chief Justice.

- CHIEF JUSTICE WILENTZ: Well, I guess, Senator, what
you have to start with is a rather simple definition of
judicial  independence. Then the qﬁestion becomes very easy.
It just gets to be -- to me, anyway -- a question of common
sense. Judieial.independence is the functioning of a judge in
connection with the case, and the decision by a judge in
connection with the case; based solely on the judge's
understanding of the law, the judge's best understanding of the
law, and to whatever extent the judge's own conscience is
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involved, his own learning, his ownv'research "But> on that
judge's determination, regardless of what he thlnks another_

- judge wants, regardless of what he th1nks his frlends want,

- regardless of what he thlnks anyone in the ‘whole world wants,
that is the simple concept that 1 mean when I refer to JudICIal
independenoe‘ “Your questlon was how do I 1dent1fy the th1ngs'
- that infringe - on it? My answer 1s you just have to ask‘_
:-yourself as to any partlcular actlon, would it 1n£r1nge on that
judge's power, on the probabil:ty that he will decide totally
1ndependent of anyone else. - o aE :

o SENATOR VAN WAGNER: So that would be a definition as
it would apply to a judge in the singular sense, as that judge
- exercises his respon51b111t1es or - her respon51b111t1es in any
h ‘specific case? ' e ’

' CHIEF JUSTICE WILEN‘I‘Z nght ,
v v SENATOR VAN WAGNER: Now, in looklng at that concept'
in terms of court, since you have the overall responsibility of
preserving the integrity of the court, and the independence -of
the court, do you have any sense, or philosophy, or feeling, or
‘barometer, or measurement as to when the independence of that
judioiary ——'judicial branch of government -- rather than the
individual - judge, begins to perhaps infringe upon the .
} 1ndependence of what might be legislative prerogatives? | A
CHIEF JUSTICE WILENTZ: I suppose, Senator, that the
7k1nds of things that Senator Dorsey was referrlng to, that when
the court steps too often into an area that might be thought to
be clearly the appropriate reserve of the,Legislature,‘I guess
one could consider that as interfering with = legislative
independence.  Frankly, I don't think -- and I guess it's
because I' m not 51tt1ng where you are—— I don't think that the
situation arises as ‘much, the Legislature hav1ng, I thlnE
much more power. - When it comes to a Constltutlonal
determination, that's probably the one area where one has to
‘have the most concern about intruding into the 1legislative




domain. Under no circumstances can I think of whét the court

will do that would interfere w1th 1eglslat1ve independence in
the same sense that I talk about judicial independence. -
‘There's nothing that we do that I can think of that would make

- a leglslator vote one way rather than another way, theréby~
interfering with that leglslator s 1ndependence a .

SENATOR VAN WAGNER: So I might then conclude that
when you use the words jud1c1a1 independence," you are
primarily concerned with the independence of that jurist, or
judge being able to make that decision in an'unhampered mahner.

CHIEF JUSTICE WILENTZ: Generally speaking; 4that's
what I mean. There are certain kinds of things that affect the
entire institution, salaries being probably one of the mdst‘
important. In other words, as judges find that they are less
and less able to keep up with the lifestyle that they thought
they had assured by a prior salary, it tends to have some kind
of inhibiting effect on judges, somehow or other, not exactly
the same kind as I referred to before. It does something to
both the morale of the bench, and I think, to SOme'extent, its
independence. v ' -

| SENATOR VAN WAGNER: Can I extend this question into
the basic question concerning the administration of the.court?L

SENATOR O'CONNOR:  Senator, we're having open
‘questlons at this p01nt, so-—

SENATOR VAN WAGNER: Okay, I know before we had kind
of established the format to stay within a certain subject
area. I was wondering if I might pose that question in terms
- of independénce -- Jjudicial independence -- to the court
itself, as you sit as the chief administrator of that court, in
a sense, or the Chief Judge, with the chief administrator.

CHIEF JUSTICE WILENTZ: You mean the entire court
system? .
SENATOR VAN WAGNER: The entire court. Do you view
that part of the administration under your jurisdiction should

J
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be, and does, at th1s p01nt, allow for the max1mum 1ndependence. o
for the Judges who must operate w1th1n that system’ _ _ :"

CHIEF JUSTICE WILENTZ: I hope so, Senator. I don't
thlnk there s anythlng I've ever done—- Well, in seven years
maybe I did something, I don' t know, but I don't really think
there's anything I've ever done that ever suggested to a jﬁdgef
that'heishould decide a case in any way‘other than what he felt
honestly the - law required;ﬂ' The only area,  wlere my
'administra“ive actions may'hc“nceivealy have' affectad some
judges in their jud1c1a1 funct1on has been the extent to whlch
I've tried to get the court system to dlspose of more cases
than had been disposed. And it's possible that the pressure to
do a good job administratively may have gotten some judgesvtov
try a little harder to settle a case than they otherwise would
_YhaVe So in that sense, it may have affected what could
i probably be called their Jud1c1al function. '_ B

~ SENATOR VAN WAGNER: You have a sense of the dlrectlon
I'm going in, in terms this question. _ _

CHIEF JUSTICE WILENTZ: I don't know, I'm not sure.

SENATOR VAN WAGNER: If you remember earlier on
‘Tuesday, I had asked you about ‘a report that had been givenrto
us by, I guess, your chief assistant, Mr. Parks, I believe it
is? ' | R ’ ’

CHIEF JUSTICE WILENTZ: Mr. Parton.

SENATOR VAN WAGNER: Mr. Parton?

CHIEF JUSTICE WILENTZ: Oh yes.

SENATOR VAN WAGNER: I had mentioned that I was
certainly impressed " with ‘the report, and in fact, the
accompllshments that had been outllned in that court, and the
various—- ' ‘

CHIEF JUSTICE WILENTZ: But the numbers bothered you,
the stress on numbers, as I recall : v

SENATOR VAN WAGNER: I guess one of the concerns I
have aside from the other concerns that have been expressed by
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the members of the Committee is the morale of the court itself,
and the morale of those individuals that serve on the court.
I'm not at all implying that I have any sense of ‘éhat ‘that
morale is. You touched upon one of my concerns when you talked ;
about case disposition as being perhaps a paramount obJect1ve-
of the court. I become concerned as we moved towa:d an
evaluation technique for judges, and we moVe,toward‘perhéps a
closer dialogue between that evaluation as it develops and this
Committee, and whether or not we will ultimately develop a
system that will simply plug itself into numbers and will not,
in effect, be flexible enough to determine how those Judges can
best work within that system. , N
CHIEF JUSTICE WILENTZ: I hope not, Senator I will
not apologlze for the stress that I have made in trying to
dlspose of cases. I think it's been absolutely essential. I
‘think one of the aspects of quallty of justice is not only how
good the judge is, but how long the litigant has to wait to get
to see the judge. If it's}710 years, and it's a very fine
- judge, maybe you had to wait too 1long, and it just isn't worth
it. But that kind of stress will not interfere with the
quality of justice. I've had numerous confrontations with
different areas of the system, including judges, including
support staff. We have begun to see each other's points of
view. I understood better than I did at first, the things they
were concerned about. I think we can have both an efficient
system, a system that 'works quickly, a system that doesn't
waste time, and a system that gives quality justice. We're not
_going to plug into the computer. That kind of concern I would
like to dissipate. o ' o ‘
'SENATOR VAN WAGNER: Thank you. Thank you, Senator.
SENATOR O'CONNOR: Senator Laskin? | T
SENATOR = LASKIN: Mr. Chief Justice, I have some
questlons, not on any sp901flc cases because I wouldn't go into
that. I don't think it's the right thing for me to do. With
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regard vto determining the intent of the Legis1ature, that
really bothers me, not so much from the court's viewpoint but
perhaps equally as well as from the Leglslature s viewpoint. '
- 'Should there be any ‘time —— if the statutes are drawn properly
and with a. great deal of SpGlelcltY -— should there ever
really be any time where a judge has to determlne what was the‘
intent of the Leglslature’ s ‘ ' , S
- CHIEF JUSTICE WILENTZ: -The definition that:YOu gave
»the>proeeeded the questiOn-— I have to answer the question,,no
there it shouldn't be. But the fact of the matter is that.
given. the pressures of life, legislation can't always be that
farsighted. I'm not sure if it ever can be. It rcertainly
hasn't been, not just in'New'Jersey,fbut nowhere in the country.
| SENATOR LASKIN: But it would solve a lot of problems
1f the bills were drawn better. | ' : o
, CHIEF ' JUSTICE WILENTZ: If a bit of leglslatlon
foresaw the precise problem that someone was trylng to get to
the Supreme ‘Court, maybe- 1t‘wou1dn t get to the Supreme Court.
SENATOR'LASKIN 'Now when you-— Now this is question

I want to ask that may sound strange ‘because I don't know that o

any.courts dQ this, but when a case comesvto the Supreme Court,
where the intent of the 'legislatien is really the primary
‘consideration, you just ‘donft know what they meant. And I
assume some cases are like that. Has it ever—— I gquess it's
~been a philosophical thought of the court to say at that
point' "Well, we're not going to make a decision. We're not
- going to decide the intent of the Legislature. We're going to
say 'case reversed, because we don't know what the Legislature
intended!""And°if the decisions say: ‘"Legislature, we don't
know what you meant. We reallypcan't decide this caSe, unless
we start speculating." And then when you start'Speculating,
you run into different interpretations -- some legislators
saying, "Well, we didn't mean that," and some saying, "Well, we
did mean that." Wouldn't it be advisable — I don't know if it
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can be done -- for the court at that point to say, "Hey, we
don't know what you meant, Legislaturé. - We're not " going to
decide this cése. . We're going to send it back and Say;
‘Legislature, we‘don't understand you. You' ve got 90 days to 
amend the statute with some specificity, so that we're able to
make a decision based upon what you really mean.'"
| CHIEF JUSTICE WILENTZ: What-— If I may ask a
questions, Senator. I was w1th you until you got to the 90
‘days. f ‘ :
'SENATOR LASKIN: I just made that up. L
 CHIEF JUSTICE WILENTZ: Shall we leave the 90 days out
/for a minute? |
- SENATOR LASKIN: Yes. |
CHIEF JUSTICE WILENTZ: It's something that perhaps
should be done by some court. No matter how you slice it, by
so'doing, you are declaring the winner of that litigation. 1In
~ other words, litigation means that Jones is suing Smith. Jones
wants something Jones doesn‘t have. Smith has it. When that
case géts up to us, and we say we don't Kknow what the
Legislature meant, therefore we reverse -- .you don't really
mean teverse"whatever the Appellate Division said, you mean
reverse and decline to pass judgment Qn.that'case. That means
the plaintiff won that case. Maybe it's a better way to do
it. The plaintiff lost{ rather-- The plaintiff lost that case
because we declined to give judicial relief.
| SENATOR LASKIN: Well, there would be a loser on the
basis of that decision, regardless of whether it's ‘plaintiff or
defendant. ' . . v
CHIEF JUSTICE WILENTZ: In other words, you're in
‘effect making a decision, but you certainly are doing it in a
very different way. There are cases, of course, where the
court rules that the legislation doesn't apply, but that's not
what you're talking about. You're talking about a case where
the legislation clearly does apply, but nobody can figure out
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in what way it epplies{. I guess'the'decision the courts have
made is that it's better to stumble as much asvyou“have to, and
try your best to divine that non-existent legislative intent,
than to give victory to one of the parties by default. You're
| going;to,give?vietory to someone, it's clear. I don't know;
It will make everyone's’werk’lighter, I guess. e
' SENATOR LASKIN:  Just a problem that I have.
personally I don't know what the answer is, but: cerfai‘niy
there are many casns where leglslatlve intent can ne' er be
' determined because the statutes are s0 poorly drawn. '
' CHIEF JUSTICE WILENTZ: Or because the Leglslature
-understandably d1dn t foresee a partlcularly pecullar set of
facts. S - ,
| SENATOR LASKIN: That's very kind of you. I prefer.
‘the other. (Laughter) Thank you. » _ ’ -
_ ' SENATOR O° CONNOR: Any other questions by the
Committee?  Going once, going twice-- Thank you, Chief
Justice. | The Commlttee is g01ng to take a ls—mlnute recess at
~ this point.- ) ' ) ‘

RECESS

AFTER RECESS:

_ ‘SENATOR O'CONNOR: The Committee will come to order.
Senator Russo,‘Senater Dorsey, please take your seats. We've
concluded the testlmony of the witnesses who have indicated an

intention to address the Committee, and we've concluded‘ our:
| questlonlng of Chief Justice Wilentz. Gentlemen, what 1is your
'pleasure’
SENATOR LYNCH: Mr. Chairman?




SENATOR O'CONNOR: Senator Lynch. -

SENATOR LYNCH: I would 1like the opportunity  to
favorably move the renomination of Chief Justice Robert
' Wilentz. But before I do I would like to compliment the
Committee, the Chair, and all those who have part1c1pated in
these hearings. I think they ‘have ' been 1nformat1ve, and
»meaningful, and I think demonstrate that the process works,
regardless of which side of the issue you happen to be on. We
try and set the record clearly. We are here ekercising our'
function, our Constitutional function of advise and consent on
the renomination of the Chief Justice by Governor Kean.
. Governor Kean saw fit to renominate the Chief Justice, I assume
based upon his 'competency and qualifications, and was armed
with a comprehensive four-way check, as well as the advise of
competent counsel. B o | v
_ Several issues have Hpresented themselves that are
meaningful, I think. Clearest 'are the qualifications and

competency - of the  Chief Justice. With regard to the 1'

qualifications of the Chief Justice, the issue that presents
itself is that of a residency. We have received several
opinions outlining the meaning of residency as it'is 'in the
statute that's relevant to the issue at hand, in that the
Chief, being an officer of this State, shall reside in the
‘State of New Jersey. ‘Regardless of whether that term “shall
reside" translates into domicile or to ‘residency, I think the
facts 1nd1cate that the Chief is both a resident of New Jersey,
and certainly a domiciliary of New Jersey. Clearly, he has a
'residence in New York. Clearly he has two residences in New
~Jersey. Clearly all of the incidents of domicile are here in
'New Jersey, and I think the record is clear on that issue. It
can be debated and ong01ng '
' It may not be the ‘most popular dec151on that th1s
Committee will ever make because of some misunderstandings
about what residency means, but it is not a new issue as it
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relates to Robert Wwilentz. This issue first arose in his
career back in the 1960s when he ran for public off1ce This'
issue again arose in 1979, when he was app01nted by Governor

‘Byrne —- nominated by Governor Byrne - to be ‘the Chlef
‘Justice, when the issue of_r951dency was raised before.thls
Committee —— although I was not present at those hearings —- by

a Senator who is ‘no longer in this 1nst1tutlon »'The Chief,
Justice obv1ously has never hid from the fact of his . multlple_

' re:idences. If anyo>ne felt that the law wvas. unclear, that he

was not qualified to sit as Chief Justice because of his
residency, they could have attacked thatvthroughout preroéatiVe
writ actions, or they ‘could have introduced legielation to

| clarify,what residency means in the statute that's relevant.

That has not’happehed. "I think that we would be —-
the Committee of us-- I'm sure no one in this room agrees with
the Chief Justice in all of his decision-making, and I daresay
v,that ‘no one agrees with the Chief Justice in all of his
admlnlstratlve de01s1ons But no one that I've heard has
»1eg1t1mate1y questloned ‘the Chief's competency, or his judiéial
‘acumen, or his admlnlstratlve skills. ‘ | '

I mlght say parenthetlcally that there are a number of
decisions that I don't agree with. There may be a lot of
administrative decisions that are made by the Chief that I
don't agree with. Often as a mayor I have seen decisions that
affect some of our municipalities that I don't agree with. But
that's not the test. That's not the issue before us.

I pray that we never get to the point where we have to
give litmus tests to any judge up for renomination, or for any
prospective judge that has been nominated in our State courts.
Unfortunately, that's happening elsewhere. I think that would
_be a basic erosion of a fundamental part of the Underpinnings
of our free society, and the separation of powers. It serves,
I think, .no useful purpose for me to go into all of the facts -
that have been presented here, but I think it's clear that
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tﬁose who presented the facts were all well-intended, and tried
to get to the heart of the matter. We have a legitimate
decision that has to be made. To delay that decision serves no
useful purpose. It's my pleasure at this. t1me to move the
nomlnatlon favorably. ' o I
SENATOR O'CONNOR: Thank you, Senator Lyhch The
nomination is moved by Senator Lynch. Senator Van Wagner :

- SENATOR VAN WAGNER: Mr. Chairman, I would like at
this time to second the nominati:on -- the renomination of Chlef
Justice Robert Wilentz to succeed himself as Chief Justice of
the Supreme Court. I too would like to congratulate the Chair
and the Committee; and all of those who have participated in
this hearing. I believe that if there is an example of how the
legisiative process and how the legislative committee pr0cess’
‘works, it has certainly been demonstrated by this Committee
throughout the two days of inquiry that were conducted through

you, Mr. Chairman, and by the members of this Committee. The
issues were presented, I believe, in a fair and factual manner.
| I believe that the issues that this Committee had to
‘deal with were in many cases difficult and required opinions
not ‘only from legislative counsel, but from all of the
‘resources that the Legislature has at its disposal. Despite
‘those analyses that were afforded to us, this Committee still
| had to struggle with some very difficult questions. However,
as Senator Lynch has pointed out, throughout that questioning I
believe the nominee has demonstrated -- if in fact, in some
cases for some of us who sit on this side of the table, in a
 painful way -- his directness and his honesty. I believe that
that directness and honesty has‘been a decided influence on the
manner in which the court system in this State has been
conducted under his tenure as Chief Justice. 'It is for that
reason that it is a privilege for me to second h1s renomlnatlon
SENATOR O'CONNOR: The nomination is seconded by
Senator Van Wagner. Roll call? |
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' MR. TUMULTY: Senator 0’ Connor? | . .

_ ISENATOR.'O'CONNOR. Before I vote I 11 Just make a
‘brief s’tateme'nt.‘ I would like to also join in what _Senato_r
Lynch and Senator Van Wagner said about the Committee's
part1c1pat1on "I think this is the ﬁost:thorough considerationv
 .that ‘I've seen in the five years that I've been :On’ the

"d_Commlttee, of a nomination. i‘would like to compliment the.

Committee for the very hard work that “hey put into this
process. I'd 11ke to thak Senator Hirkala for. coming today,
- recognizing  the fact that he has ‘not been well, the 'ext:a
~effort that he made to get here today. 1I'd like to also thank
the public} for the ‘participation that it had in this whole
process, and the media. ‘ : . ‘

I' think that the Committee stood tall through this,
and I think that we answered, once and for all, the unfair
label that was given to us_as,rubber»stamps.- I_thlnk that we
put that to rest fijgOdd.‘ It was a difficult situation that
we_had. :Cettainly some of the questions that we presented were
vety difficult. f'Certainly the question of residency is one
- that ‘we all struggled with as you are aware, having sat

-through the hours that we spent on that subject. | v

1011 say for one that I was most 1mpressed by Chief ‘
Justice Wilentz's candor. I think that his answers were honest
beyond anyone's expectations in terms of all that he revealed.
I don't think anyone expected that he would go ‘into the
personal aspects of his residency, his personal life to the
extent that he-did; Chief Justice, you have my respect for
that. I appreciate that. Ivagtee with what's been said by
Senator Lynch, that there is a question of residency, but I'm
satisfied that there are substantial significant contacts with
the -State of New Jersey. I'm satisfied that both the Chief's

- residence and his domicile are in New Jersey.

o -The other problem that I had with the nomination was
that of a prlor de0151on in the area of respect for 1life.
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Those are decisions that bothered me somewhat._ I've alwaye'
been supported by the Right to Life movement, .and I do agree
with them on their positions with respeot to abottion. _But my
respect for the judiciary and its independence is Such_that I
can't allow my disagreement with those decisions to interfete'
with how I.would vote on this‘decision. SoiI'm'going to vote
yes. - -_ ‘ : v, .. } . »
MR. TUMULTY: Senator Zane? e :
| STNATOR ZANE: Well, f.rst ot all I guess I would be
remiss if I didn't say that I'm both troubled and at the same
time immensely impressed. I'm immensely impressed with a man
that I find to be of high character, high morals, deeply
- devoted to his family, tremendous candor, and an awful lot of
'integrity} That's what I'm impressed with. )
~ What I'm troubled with is not —- I've referred to him
throughout these as Mr. Chief Justice, and mean that
respectfully-—— but I'm not troubled with Robert Wilentz as a
person. I think he has 1mpressed me with his competence as an
attorney, his knowledge of the law, his handling'things before
this Committee. I don't know of e nominee to come before this
Committee, in the years I've been on it back and forth, that
has impressed me more. ' - v
But I am troubled. I'm troubled in several areas.
I'm troubled somewhat to the’response regarding the handling of
the Pressler matter. That I could have lived with. I felt the
Chief Justice handled that improperly. I happen to feel that
the area of the media, etc., belongs to those of us in this
branch of government. I happen to think that*'those ih',the
 judiciary @ should refrain. ‘I don't 'think they should'
participate in press conferences and other ‘matters. But as I
said, I could have lived w1th that. ‘ 'v~ . '
I was up last nlght until 3 o'clock, and I started
early, and I've looked at opinions, and I've researched, and I
can't resolve in my own mind the issue of residency in the
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favor of Robert Wilentz. I am deeply troubled by that. I wish
I could. To not vote to support Robert Wilentz may well be
something that would not be in the best interestS"off.the
 State. But at the same token, I feel that this State, going
;»badk"many, many years, has talked in terms and been concernedf
E about re51dency, and about what it really means. For those
reasons, I can't depart from what I fee} was the foriginal
intent of one of the first Legislatureshtoemeet,.andalethink,
‘something that should still prevail today I thank’the'Chief
‘Justice of this State, .as well as ‘any other high-ranking
official in or near that capac1ty, ‘should in fact be a
‘permanent resident of this State. 7 .
' My final decision, I guess, was really swayed in
response to the'lquestion addressed by Senator Russo, which
dealt with if_the'events regarding the Chief Justice's wife's
tragic iliness.' If those events turned favorably, would things
change substantially’ I think that was the essence of it.
‘Possibly I mlsheard that, but I believe the response was there
‘might be some change, but there would not be an abandonment of
~a New York facility. »That'New York facility did not begin in
11980, or thereabouts, when Mrs.fWilentz became ill. It began
© in 1971. ‘Rather than going on, I think I've made my point. I
‘have to vote no. - ' - ‘ ' ,
' MR. TUMULTY: Senator Hirkala. v :
'SENATOR HIRKALA: Mr. Chairman and members of the
Judiciary Committee, Chief Justice Wilentz is oompleting his
first term of office. What an.iliUStrious term in his service
to New Jersey!‘ His competence, his ability, his long and hard
working hours for our State has made our judiciary the envy of
the nation. Who better deserves to be reappointed to this high
office? We can compare his term favorably with any of~ our
, prior_vChlef justices. He has done a remarkable job. = 'We
’1certain1y should return him to office. I am proud and honored
that Governor Kean submitted the nomination. The Governor -had
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more responsibility, and he had more‘knOwledge”and facts about
ChievausticeUWilentz. He saw fit to send the nomination to
the Senate of New Jersey. I am proud and'honored to vote yes.

MR. TUMULTY: Senator Lynch? ’ .

SENATOR LYNCH: Yes.

MR. TUMULTY: Senator Orechio? _

SENATOR ORECHIO: Mr. Chairman and members of the
"Judiciary, many times during the Chief Justice's testimony
during these two days bf.hearingt'he did admit that he mace
some mistakes. I think he proved tWo things. Number “one,
that's he's more than imperfect, just as the janitor who cleans
"his building. I also think at this time we are judging the
Chief Justice for his intellect, his integrity, and his

judicial temperament. I did not agree with many of the
decisions the Chief Justice participated in, but that isn't the
issue before us. The issue is whether or not he should

~continue to sérve,' and whether or not we should grant him
_tenure. | o o o |

I also feel that the issue of residency was dispelled
with. = I think what some may have characterized as ~an -
illustration of arrogance the other day in his response to
Senator Russo's questions, I think that was pretty much of an
emotional response. 1 think he didn't want to be
misintérpreted as maybe abandoning Mrs. Wilentz. during- this
period of illness. I think his lifestyle and his pattern of
living prior to 1984 established very clearly in my‘View that
he was domiciled in New Jersey. I also feel that if Mrs.
Wilentz was confined to Sloan—Kettering Hospital for two years,
and the Chief Justice took an apartment next door to the
hospital, we would have the same circumstance. I believe his
testimonyr today -- when asked as to'whether or not he would
return to his former lifestyle and reside and actually stay in
that Perth Amboy apartment five nights a week, and he responded
affirmative to that gquestion -- I think again that's another
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111ustratlon of where hls heart is,, and where he really .
'be11eves he's a re51dent of, and that s New Jersey. ‘ , “
I also don't " 1n any way see where the 1mpa1rment of
'Justlce or where the adm1n1stratlon of the courts is in any way
- affected adversely or negatlvely, by ‘v1rtue of his present
“;11festy1e : I Just want: to conclude by saying that: I don't
think I' ve ever met anybody more honest, . -anybody more candld
anybody more forthrlght and responsive to questlons that were'
'posed to him today. I think that's a credi- to the. State of
New Jersey: ‘in hav1ng a Supreme Court that has a nationwide
_reputation as one of the best. It ‘certainly would have been a
great tragedy if we failed to renominate the Justlce. I vote~'
yea. - | | o | : B
‘MR. TUMULTY: Senator Russo.
SENATOR RUSSO: Thank you. The first thing, Mr.
Chairman, is I want to express my appreciation and compliments
‘to you for doing a good job of running avCommittee in probably
the most emotionally charged issue we've had in many years. I
think YOu were outstanding. You are to be complemented,.as is
| eVery member of the Committee. I'm not going to pass up this
'opportunity to speakk just: for a brief moment as Senate
President. It's self-serving, I understand, but I don't think
I've ever been more proud of the work of the Senate on a matter
as I have been of the work of this Committee,_ reminiscent
somewhat ~ of what I thought was another particularly
outstanding job done _ﬁnder my predecessor, Senator Orechio,
when we had an almost simiiarly charged concern involving the
Pressler nomination a couple of years ago, although certainly
‘not quite to this extent, because we're dealing here with the
" Chief Justice. I think it's a reflection of what the—- I hope
that the Senate would do on all matters, = deliberative,
thorough, fair, and try to come out with the right position. |
_ "i»wasfparticularly,'frankly, chagrined, if that's the
right word, with the Chief Justice's response to my questions
‘about the Pressler ‘matter, and the press conference in the
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Governor's office. I said-then;_I say it again now, I thought
that was highly inappropriate; I thought it was an‘interjeCtion
of the judiciary into a political matter. I cettainiy respect
Chief Justlce Wilentz's views to the contrary that he felt. thedv
independence of the Judlclary -- something wh1ch I would flght

for too as ev1denced by the fact that I won't Judge a justice' s
renomination based ‘upon his oplnlons because the 1ndependence.'

is so 1mportant-—— but he felt that was justlflcatlon for what
he did. "I don't. I can only hope that if the Ch1=f'Just ce is
confirmed by the Senate, that we will never again seewthe Ch1ef
Justice, whether _1t be Chief Justice Wilentz or any._other,
interject themselves into the political arena, not ohly on the
issue, but certainly the location of the conference. that. was
held with the media-—- I  Jjust thought ‘that was 7high1y

inappropriate, and 1 was so sorry to hear the Chief Justice
defend it, and in effect say that he would do the same thing
~ again because he believes in the 1ndependence of the
' judlclary But that's his judgment and I dlsagree w1th it.

I also want to say a brief word concerning some of the
groups that have opposed this renomination, partlcularly the
Right to Life group, who, as in. the case of Senatoﬁ O'COnnor.
have always been close to me and there is a lot -- very much of
their philosophy that I agree with. They, in spite of the fact
of having been very close, have threatened -- not_Mﬁ.‘Tomicki,
incidentally, but individual members in their phone calls --
and have pointed that should this vote be in favor of the
nomination, or renomination, that they'll be there at the polls
next year. And I think just as'a justice of the cburt can't
function worrying about whether a Senator will evaluate his
renomination based on his opinions, I’ d hate to thlnk that I
would function here as a legislator worrying about whether'
groups are going to oppose me or not oppose me, 5111y though it
may be, especially since we have often thought allke on the'
- issues. So, I certalnly don't quarrel with the v1ewp01nt they,

f
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take. I respect it, and most of their leadersh1p -
particularly Mr. Tomicki who testified —- have always been

~ intelligent in their viewpoint, without the threats and

whatnot. But nevertheless,,they have ‘their v1ewp01nt
I think too, I should comment on ‘this, when we
"con51der how this process went for. two days. There have been
—— as we all have received, and I have -- numerous, numerous
telephone-cails,.méil and so forth. Frankly there are a number
of people who felt that we should not have subjected the Chief
Justice to this process, partieularly'thoSevin my party, the
‘attitude being he's a Democrat. Of course, he's the Chief -
' Justice‘now He was once a Democrat. I don't know what he is
today. We can 't assume anything. And that we Shouldn't‘put
the court through this process, that it was demeanlng, it was
degrading. I say that's sheer nonsense. I think this
Committee had an obligation on an appointment of this callber,
to explore every issue. I hope the Ch1ef Justlce agrees. I
can't be concerned if he doesn't, because I think that was the
highest obiigation of this Committee. I think it performed_it
.admirably, whatever the result here and on the Senate floor,
' The issues had to be explored. The public, I think expected
it, and‘called upon us to do it. We did it. ' |
| | As far as the issue of residency, let me say that

there is not another issue in this proceedlng——FHI've'made my
‘point about my concern about the Chief's attitude on senatorial
courtesy. That isn't involving himself in the process, but .
that. would never ~have been a reason not to vote for the
nomination. But the issue of residency 1is ‘an extremely
'troublesome one,  and I will not discount it. The issue of

- residency and the -applicability of the statute that we've
talked about is one that I think needs resolution in this
State. . We ought not to have people such as the Supreme Court,
’.high‘officials,»wondering what the law says. I think perhaps
in that respect, it's fortunate that the issue came up today.
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I'm filing today, with the cospohsorship ‘of most ‘members of
this Committee, 1eg1slat1on that hopefully. w111 clarify it once

and for all -- legislation that not necessanly changes thej

law, but makes 1t clear that there is no doubt what th1s very
o0ld statute was meant‘to.apply. Leglslatlon that says,that any
judge, any cabinet officer, any ‘department head will be not
- only resident -- not only domiciled -- but resident in New
Jersey. . Lo S B
‘ Now it sh>uld be made clear though that if that
statute were the law today, it would not necessarily affect
‘this nominatidn, becauSe-the issue here is whether or not the
Chief Justice is a resident of this State. That statute just
makes it clear. There is no doubt it applies to a justice; it
applies to a judge; it applies to a cabinét officer, as most
believe it does now under the present statute, and as the Chief
~ Justice ;concededf'when he said he felt a judge should be a
resident of the State. ‘

- But the issue is one that's hardly clear. It would be
I suppose politick to cast an affirmative vote, to take the
flack for those who oppbsévit, but tell the Chief Justice how
easy it was. Chief Justice Wilentz, I can tell you now. I'm
going to cast an affirmative vote, but this issue of residency
is one that I'm not comfortable with. I think that's'probably
obvious by the fact that in thevvernacular, I kept throwlng you
softballs, looking for an answer that I guess I wanted because
it would make my decision easier. Because it has been a tough
- decision. I was looking for -an answer that no matter what
héppened in the past, that the people in this State deserve a
~ Chief Justice that there's no doubt about it, lives in this
State. : ‘ '

There is no question' in my mind though, that there's
not a citizen in this State -- very few, if there are any, who
would not understand that that could not be accomplished under
the conditions of your wife's illness, something we all share
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. your sorrow about, andvyour concern. Our prayers w111 be w1th

fyou, as they have been, those ‘of us who knew about her. But I -
was hoplng that the answer would be that as soon as that
allows, even though’ it might not be the thing I a like to do,
even though it mlght not allow ‘me to be  with my chlldren as
much, the people of thlS State deserve no ‘less.. Perhaps it's
only opt1m1sm or ratlonallzatlon, ‘but I ve got confldence that‘
if thls nomlnat1on is approved, that when the time comes, we'll

see that happer . I'm going to keep my fingers'crossed'é— the
nomination is approved by the full Senate —- that we will, in
 fact, see_that'happen -- that no one is ever going to be able

to raise the question again, does our -Chief Justice live in
this State? ' - o .
~ Now I fully recognize that if the nomination is

approved, you will have tenure. = There are some who have
suggested | that perh_aps you shouldn't have been ap'proved until
Auqust 10th, so wefdihavedanother chance to review it. I think
that would be demeaning to the Court. I think it would
especially be demeaning to the Chief Justice, and there's no
'dlspute about this anywhere up here. 7 - l

v There S no question about. 1ntegrity, and there never
‘has been. There's no questlon of -brilliance, and there never
has» been.' “It's strictlyba legal issue. We 've received a
'v01nminous memorandum.' Now we know what you go through on that
Conrt; Chief Justice, when you have to sit and split hairs on
issues. Because that's what it amounts to. We have to sit
~here as judges and say, under the'law, under the cases and the
facts we've heard, is the Chief Justice a resident of New _
Jersey, or is he not? I think that's all this came down to.
If the answer is no, we should vote not. to confirm. If the
answer is yes, we should vote to confirm. <

This may not,sound right, but let me say this. fﬁére

~is no doubt in my mind the Chief Justice, under the law, is
dom1c1led in New Jersey There' § no questlon in my mind about
that at all. The statute refers to residency. There's also no




doubt in my mind that the Chief Justice is a resident of New
York. But you see under the law, as we pointed ‘oiut in" our
questions, you may be a resident of more ‘than one location.
' There's also no doubt in my mind under the facts, although I
_frankly'p‘ref'er it the other way in the s'én‘s"e of the time spent
and the connections with family, but there's no 'do‘t_ibt that the
.‘chi_ef Justice, under the law is a resident . of Ne’w_JerSey. ~ He
could also be a resident, were it the case, of Florida. That's
the law. I didn't make i:. In this case. the Chief Justice
didn't make it either. ’ | _ '

- I think, though, it should be clear, and it is not .
under . the law, that what we expect in New Jersey is full-time
residence. We can 'hardly"-hold a Chief Justice, any cabinet
member, any department head to that standard today because it
has not been spelled out in the law, and would be grossly
unfair. And to lose a Chief Justice of the caliber of Mr. A
'Wilentz, on something that no one spelled out to that degree
before would be, in my judgmerit, unfortunate for the State of
New Jersey. So I interpret the opinion that we received, the
 facts of this case, that the Chief Justice does meet the
res-'idency requirements of this State. Now 1I'll just hope,
ma‘ybev even pray, that some day he takes the question out of the
realm of argument altogether. That will be his judgment and
decision if he's confirmed by the full Senate. Mr. Chairman, I
vote yes. R |
MR. TUMULTY: - Senator Van Wagner? o
| SENATOR VAN WAGNER: Mr. Chairman, in seconding the
nomination of the Chief Justice I indicated my reasons for my
personal support of his renomination. But I would just like to
say briefly before casting my vote, that I be_llieve that beyond
the issues that were raised over the renomination of Robert
Wilentz, ‘beyond the questions that were s'truggled with by this
Committee in terms of the issue of residency, the issue of
judicial ,ac‘tivism, the issue of legislative prerogative, I
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. believe that beyond those issues as discussed before this
Committee, the process by whlch th1s Leglslature operates. came
~into a light which it may not have had the opportunlty to come

‘_1nto, had not we had the emotlon—charged atmosphere, the klnd
.of opinions that were expressed. regard1ng' this- renomlnatlon

It's my be11ef that this process in a large way has reawakened
‘itself to the fact that no individual, regardless .of the
reputation fthat. person may have, ' regardless of the sosition
thatr perscn may have achieved . is tarove- the inquiry of - the
~Legislature, or the inquiry of the Legislature{ or the inquiry
if dthe Judiciary Committee. I congratU1ate} the people who
participated in this process, pro and con the nominee. I
jcohgratulate the members of this Committee jparticularly,‘ who
conducted, I'believe, perhaps one of the flnest hearlngs that
_I ve ever been involved in.

o There is no question that the vote that I'm casting
today is _for ~an individual whose competency and integrity I
believe are unquestioned, and whose service to this State, and
Veverythlng that he believes in and everythlng that he 1s, is
New ‘Jersey. And he has stated that. His mind and heart,
beliefs, energles and intellect have been directed toward the
well-being of the people of this State, and the well-being of
the system over which he has jurlsdlctlon I vote yea, Mr.

_Chalrman v ‘ .
_MR. TUMULTY: Senator DiFrancesco?

'SENATOR DiFRANCESCO: Thank you, Mr. Chairman. I too
would commend you for your ‘patience -in conducting these
‘hearings in the manner in which you have done so. I've
listened throughout these two days of hearings to most of the
‘Q7testimony, except for the times I may have been in and out of
the"room forA whatever reason. I've heard people testlfy,'
‘besides the Chief Justice, as to the. reputatlon that the court
;‘enjoysrthrohghout the country -- its national reputation. 1I've
also. hear people testify --- and I think I know somewhat
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firsthand -- as to the tirelessness that the Chief Justice
works within the State, and for the State, and for ‘the quality

and efficiency of the court system., I understand from, the
testimony —- not only hls,, personally, but that of other
witnesses -- as to the deep roots that Chief Justice Wilentz

has in the State. '.I call to everybody's attention that the
leader of my party at least has chosen to renominate the Chief
Justice, and has aggressively 'reiterated his comments just =
_ recently in favor of the nomination. 1I'se heard favorable
testimony from members of;the State Bar, representatives ofitheﬁ
,State Bar and some other organizations, and I've heard the
Chief Justice speak to his wife's condition which, in effect,
altered his lifestyle with regard to his re51dency i

' Today he has indicated to me that it is his hope and

prayer that he'll be able to return with her to the State of

New Jersey, as a result of this temporary absence, as 1. would
frame it, or in effect, to resume residency. I've heard people
testify about the fact that he is not a resident, and that he
never will be apresident ‘of the State of New Jersey. I've
heard people testify and people make comments with regard to
the question and answers about his attitude with regard to the
legislative prerogatives on the reappointment process, for
example, the Sylvia Pressler matter. 1I've heard questions and
answers about some of the decisions that he's made, and I've
also llstened to the arguments of the Right to - Life
representative who we've heard before, and who I 'respect
deeply. But with respect to those arguments, I must say that
~in order for me to be consistent, I cannot support a candidate
purely on the bas1s of his position in that area. I've also
heard some testimony from other people who feel they've been
cheated by the system as an individual. There were thrée or
four people who testified as to their personal ekperiences.\'
The biggest concern I have, of course, is the
residency issue.. I think the statute clearly applies to the
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judges, 1nclud1ng the Chlef Justlce I thlnk that based upon
my personal hearlng' of the testlmony that ‘there is a grave}'
doubt as to the fact that the Chief. Justice is a resident and
 domiciled in the State of New Jersey, ~although he - says he
believes he is domiciled in the State of New'Je:sey I believe
‘:that'circumstanCes beyond his control have forced him to, in
_effect,” create thls 51tuat10n of a res1dence and domicile
. perhaps in New York. - | | | N
I think that my role here Ls one of 11sten1ng to th:
_ testimony and making a judgment as to whether or not my
v cdlleagues in the Senate should have the-oppdrtunityfto'vote,_A
~as I have the opportunlty today I think that given the fact
that everythlng I've heard is welghed one against the other, 1I
- certainly can and w111 support the release of this nom1nat1on

for a floor vote I say that even though I've just said, of

course, that I don't be11eve that the Chief . Justlce is a
resident and a domicile in the State of New Jersey. -
v As Senator»,Russo has aptly pointed out,“ that's
everybody's personal opinien as to how they apply those facts.
‘The Chief Justice himself has outlined to the law as set forth
in any,memorahdum that we may have received. I think that's a
matter that will not>perhaps rest, and will continue another
'_day,'beyond'any confirmation of the Chief;Justice; and perhaps
may be pursued by other individuals as they see fit to pursue
2it. I think that it is important that because it's the highest
judicia1~position in the State, that allrof the-Senators have
the opportunity to express their'views and their bpinions'with
regard to this appointment. But I do believe that I should
 vote yes, as I've already indicated, for release. Thank you,
" Mr. Chairman. ,

. MR, TUMULTY: Senator Dorsey? | - _
SENATOR DORSEY - Mr. Chairman and Senator Russo, I

would like to begin by compllmentlng the Chairman and indeed,
the Pre51dent of the Senate for the 1at1tude which they have -
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extended to me and to all members, not only in connectlon wlth
this hearlng and in connection with the Chief Justlce, but also
“in connectlon with Justice Pollock's conflrmatlon proceedlngs
It was very generous. It made the process a very good one, and
I do appreciate the latitude that was extended to me. ,
I never have questloned the Chlef Justlce in :his‘
) 1nte11ect his competence. There is no doubt in my mind about
~that, that he is outstanding in those categories. 1 feel much
‘better aliout Robert Wilentz :oday «s Senator 2Zane said, as a
person, because of his candor and his honesty in dealing'with
the quéstion of residency that a month ago I never tho‘ugh't
would be a focal point in‘these hearings. But in being candid
and being honest, the Chief Justice has laid on the table some
very pertinent facts that I feel reluctant simplydto turn'my
back on my feelings, and to a large extent I concur with
Senator Zane in his analysis. The residency in New York did not
occur recently. The residency in New York occurred 15 years
ago. It occurred apparently based upon a family decision which
I certainly.assume the Chief Justice participated in,. to'place'
his younger children in prep schools located in New York City. -
As a result of that decision, everything else follows and
evolvesvwrui a home, a'prihcipal residence, if netvthe,only'
residence, in New York City. I was particularly interested in
the question, the repetitive question by the Senate President,
as to what would in fact occur if Mrs. Wilentz's condition
improved. I certainly hope it does, and I empathize with the
pain and anguish.which the Chief Justice may go throughvin'that
connection. But his answer is his answer. His answer was that
" he would not resume full residéney'in New Jersey, as I think I
understood that term to be used by the President of the
Senate. He concluded his answer by essentially repeating what'
he had said earlier in the day, that he would return to New
York'City every weekend. And the weekend, if there is no other
~ time, is the time that a person, in my mind, lives and spends
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with this family. To me, that absolutely resolves the question
of re51dency in my mind : ’ ' '
, | I want to say in terms of aSKing 'the 'questions
- relative to the various decisions which I picked out, and
relative to the lecture which the Chief Justice gave at Drew
Univer51ty, 1t_s not my‘pos1t10n or thought that one would vote
against'aajudge~er a justice based upon a single decision, or
based upon a decision whichiwaS'in.direct Conflict_with groups
that had supported m2 perhaps politically in the past, LIt_Qoes
,beYond that. It is more7encompassing,than,that.' It has to do
~with the general philosophy And in that instance I find the
Chief Justice arguing vigorously for a position of total
1ndependence to a large extent Vin terms of the judiciary,'
‘_objectingf strongly to legislative 1nterference fwith that
judicialv independence, but not re01procat1ng in terms of the
1ndependence of the Legislature as an establishment. _

,It,.seems tp' me that in ‘the philosophy and the
‘ approach whether it is the CAFRA case that we have discussed
at length, or some of the other decisions, the philosophy is
one of ‘great activism, and pits the judiciary against the
"Legislature, or the ‘Legislature against the Judiciary. That
seems tx:_me,~to be an unfair, 1if not inappropriate for the
Judiciary to do, in as much as they do not have. to face
referendums from time to time. On that basis I vote no.

- MR. TUMULTY: Senator Gormley?

. SENATOR GORMLEY I have really been extremely pleased
f with this Committee over the 1last two days of hearings. I
think that th1s process w111 ‘serve as a vehiclebin_the future
-~ and as an example‘fdr the Judiciary Committee for years to come
with regards_to the thoroughness of review, not only of Supreme
Court nOminees,'but of other nominees. Of all the 1ssues—— I
think when you bring out a negative, I think you have to ok
at the total sphere of what you're talking about. = You're

talking about an 1nd1v1dual who deals with hundreds if not
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thousands of phone calls, hundreds if 'not ‘thousands of
decisions to be made on a weekly basis S'oA'con“sequently, _my
picking out a single negative I think you'll find is only»in
terms of why I th1nk _the Ch1ef Justlce should contlnue to
serve. ' . )
| ‘The. handllng of the Pressler press conference I think
was one of the worst polltlcal moves . of all time. I th1nk thef
Chief Justice is a terrlble politician. That's why I think he
‘'should b2 the Chief Justice. (laughter) I 'think you"want
‘somebody who is not going to look at the publicvopinion polls,
who is going to be concerned about the needs of the State, the
citizens of the State, making hard decision on occasion when
we're not able to make those hard decisions. )
We' ve referred on occasion, and. Senator Russo-- By

the'way, I have to pay a very sincere comp11ment to Senator
Russo. This Committee has been conducted through Senator
O'Connor, and obviously our Senate President is intricately
involved with this prooess in a nonpartisan manner. Republican
and Democrat, in any of the discussions that have‘taken'plaoe
has not come'up whatsoever. He's to‘be compiimented because he
1n51sted on that tenor. That is not an idle compliment

" In dealing about the remark that was made about the
" softball, I'm glad the Chief Justice didn't hit the softball.
Because the decisions and the matters that come. before this
Supreme Court on occasion are not 1lobbed. They're.nhard, 
they're fast, and they'te_ difficult. They are decisions that .
on occasion we or other groups have failed to make decisions:
If in fact you have a predicament where the Supreme Court would:
potentially have a leader whobwould take the softball instead
of taking a hard look at the issues, I don't think that you
would really have the separation of powers maintained as it
should be. '
' I remember an instance which I thlnk demonstrates to
me the Chief's-~ Of course, this is a case where I agree with.
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him, because you always pick a case where you agree with when
- you're saying yes for someone. But I had occasion to check out
the Chief Justice in 1981. I checked out a vote that he had
dwhen he was in the Assembly 1 didn“t 'go to Brooks Brothers

I went to . h1s record in the Assembly, and I found that in 1969
he had voted as an Assemblyperson aga1nst a Const1tut10nal
referendum on riparian r1ghts Myself “and other leglslators,‘

- .and other individuals were challenging then Governor Byrne, the ‘

person who had appo.nted him w1th regards to an 1nterpret1ve'
'statement that Governor Byrne had insisted on placing on 'a
riparian amendment. To make a long story short, despite his
vote as a legislator, he ruled differently as a judge. He
‘understood in ,m_y opinion that you cannot take your political
beliefs, and transcend them and place them in your opinion as a !
justice. He ruled directly opposite to that of how he voted as
a legislator. That was an instance that I personally monitored.
' l ~ So, fromdthat instance I had an understanding of his
ability to  understand that once you leave the political
‘prooess,’you vote -- excuse me, you make your'decisions based
hupon the law, and not upon your politidal motivation. So I am.
very pleased to cast a positive vote for somebody who was
remarkably honest, and I think will ‘continue to be a very tough
~Chief Justice. That's what you have to have when you have the
~complexities of this State, the pressures of this State, and
the enormity of the poSition.' So it is a pleasure for me to
vote for him, and I would like to compliment all the members of
b'the Committee, and I think everybody on this Committee.

~ Again, I'd 1like to compliment somebody = that I've
- complimented at a recent hearing. I'd like to compliment

Senator Dorsey. We might disagree on the vote, but his use of
the process was more than legitimate, and a compliment to the
Senate. Thank you. |

' MR. TUMULTY: Senator Laskin?
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SENATOR LASKIN:  Mr. Chairman "and dlstmgulshed'
colleagues, at thls p01nt in the Commlttee hearlng I don't
think anybody :eally cares how I vote or what I have to ‘say,
other than. me. (laughter) I don't know just how ‘seriously
people think I take th1s proceedlng, but some people thmk‘Ift
‘take these things too serlously : - ' ,l_ff

_ I knew Chief Justice W1lentz when I called himléobby
Wilentz. He and I were electad to the Assembly-- I was
elected ia 1967 and so was he. I met him in 1968 in January.
I only served one term -— two years. This young Bohby Wilentz
at the time 1mpressed me, and I'm not easily’impressed at all.
}ButvI,sald to myself, “this is a real fine person" -- just:in'
two years. We debated issues. He wasf‘intellectually far
' superior than‘most, to which I happen to have a great deal of
respect. So, in all these years I've known him -- not too well
-— and when he became Chief Justice I thought it was a good
‘thing because I thought he had what I thought a judge should

have, or a person should have, to be in that high position. I

haven't changed my mind. I think from an 1ntellectual
standpoint, he does represent to me what I think a Chlef_
Justice_shouldvpossess. S v N v

v  These hearings, and his testimony, and this whole -
procedure has taken a lot out of me, because I too have been
‘troubledk,by' a couple of things{  But for the hearings they
would have bothered me and I would never have said much about
them. But this gives all of us an opportunity.tO'say what's on
our mind. ' ' - | ‘

. The Pressler press conference to me was so bad that I
guess I lost a little respect for the process at that time,
because I hold the Judiciary in such high esteem. I helped the
app01ntment of maybe 10 or 12 Judges by virtue of being a
Senator. I have a member of my family who is a judge. The day
after they get appointed judge, I forget their first names.
From then on they're "judge" to me. That's how I feel. A

85




member of my’ famlly is now "judge" to me. LI don t even callt
h1m by his first name anymore. .So when the Ch1ef Justice had a
press conference over a polltlcal 1ssue, that hurt me a lot,
;because I think that was as far ‘out of 11ne as- could be.  On |
that one 1ssue alone I . could say to myself I 11 vote agalnst
ethls man because he d1d such a terrible th1ng in my opinion,

. not in the opinion of everyone else. o L o
Then the re51dency issue came up I'm sure we can as .

~ lawyers, as members of th: Judiciary Commlttee who are not
'law"yers, we can say, "Well, he's really a resident, or he's
really not a resident." But you know, we're talking about the
Chief Justice. ’There shouldn't be any question. If a man
:unning‘for vaernor_had;that issue around his neck, that could
kill his chances. Should a Chief Justice whose residency is
questioned be any 1less? I.fdon“t' think so, and that issue
bothers me a lot. '
.Then I have to say now here s a guy who is really a
great Chief Justice. He can think better than most. He has
',brought great'honor and prestige to that system. I tell you
- this from talking td,lawyers and judges all ever the country.
The New Jefsey system I think is probably'the highest respected
‘judiciary in the United States. If not the highest, it's right
at the top. The Chief Justice who runs the system has a lot to

- do with it. Not all to do with it, because you have justices

who vote,as'they wish, and collectively make up the system.
That's the way it should be. = The Chief Justice would be the
first to agree. He's not goingtto tell the other justices how
to vote, becausé he respects their'independence. _

'S0 in the way all these things, and you say to
'yourself "Well what are the two big problems: you have?"
You've got Pressler press conference, which to me  was very
’honestly reprehensible. I can't think of another word. I feel
very strongly about that. Then the other issue is the
residency, which is questionable, which we have 93 legal
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opinions of because you Kknow, when two lawyers are in a rodm,__
~you have two opinions automatically, and when you haVe a
residency issue before you, you have as many }di'ff_e'rif'ng 6pinions
~on the residency issue as there are lawyers. I guess we .ought
to do 'soniething about clarifying the statute. I ‘think Senator
Russo has something in mind ‘about clarifying that statute, so
R th1s question will never, ever raise its ugly head again. o
| But when you weigh all these things on the balance; '
and are able to go around and s2e pecyle who have such a hlgh
regard for our system in New Jersey. As I've said so many
other times, I see the low regard that people have for the
system across the river from here in Pennsylvania. 'Y_ou'_re
talking about the top to the bottom. I guess vwhenv you weigh
‘all these things, it comes down to are you proud of this
system? Are you proud of the man who runs it, whether you
agree with his decisions or not? How many instances are
totally immaterial to me. That means absolutely nothing to me
whether I agree with a specific decision or not, 'b}ecause I
‘believe in the independence of the system. When you weigh all
things on balance, you have to come down to the decision that
this Chief Justice should stay there, because he's good to the
system, he's a good Chief Justice, and he's a man that I can
look up to. I think when you weigh all those things, I have to
vote yes. ' o | v
_ " MR. TUMULTY: The nomination is released by a vote of
‘nine to two. ' ' o |
SENATOR O'CONNOR: . Thank you ladies and -gem‘:lemen._
We're now adjourned.’ Chief Justice, did you want to address us?
| CHIEF JUSTICE WILENTZ: I just wanted to sa,y;tha.t I
thank the Committee for its affirmative vote.. These have ‘not
' been the two most pleasant days that I have spent. I must say
however that the Committee's work has not only been pt»obing,
but it has also been quite conscientious. I agree with the
Committee that the issues had to be examined in this way.
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' SENATOR O'CONNOR: Thank you. We are now adjourned.

_ (MEETING CONCLUDED)
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