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BULLETIN 411 : JUNE 24, 1940,
1.  APPFLLATE DECISIONS - RICHMOND REALTY CORPORATION v.
PLAINFIELD ET AL.
RICEMOND REALTY CORPORATION,

Appellant,

ON APPEAL
CONCLUSTONS

-V S -

PLAINFIELD, MAURICE DAVID
SLANSKY and TFRANK VASAPOLT,

)
)
)
COMMON COUNCIL OF THE CITY OF )
)
Respondents )
Edward Sachar, Esq., Attorney for Appellant.
William Newcorn, Esq., by Jerome D. Newcorn, Esq., Attorney for
Respondent, Common Council of the City of Plainfield.
Meurice David Slansky, Pro Se.
Frank Vasapoli, Pro Se.

Maurice David Slansky and Frank Vasapoli obtained a
plenary retall consumption license for the current (1939-40) li-

[l

censing year for their tavern at 501 Richmond Street, Plainiield.

Thereafter, Vasapoll withdrew from the business and
properly notified the Common Council of such fact, thus leaving
Slansky as the sole holder of the license. BRe Baumgnrtnet’Q Bul—
letin 165, Item 10, Contemporaneously, Slansky, as such sole
licensee, applied for, and in March 1940 obtained, a place-to-
place transfer of the license to 120-122 Depot Park, some half
mile away, in the City. :

The Richmond Realty Corporation, owner of the old
premises (501 Richmond Street) appeals from such transfer and,
in substance, contends (1) that the transfer prejudices apnul—
lant's investment in its premises at 501 Richmond Street and
also prejudices various general creditors (apparently of Vasapoli)
upon whom Slansky is all@g@dly perpetrating a fraud; (2) that
egtablishment of an additional tavern at the new vicin Lty 19
unreasonable; (3) that the new location is undesirable for a
tavern; and (4) ‘that the new prpm¢sog do not conform with a
Plainfield regulation requiring, in anOTJL that the interior
of plenary retall consumption astabllshments be wviewable from
the street. ' »

As to (1L): Protest, as here, of a LaQMAord against
transfer of his tenantls liquor license to other premises be-
cause such will cause loss to the landlord's investment, or be-
cause the tenant 1s indebted to tie landlord for past rgntalb, LS
not adequate cause Lo set aslde the transfer. Re Zabriskie
Bulletin 355, Item 3. Although it sy be true that the lanuloru
has fixed the premises especially for a tavern, or altered it to
sult the taste of the new outgoing tenant, such is a speculative
commercial risk which the landlord must bpar Cf. Rainbow Grill v,

%“WJOW%%W %ﬁ@( iiprairy
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Bordentown, Bulletin 2 45 Itrm 43 Ninety-One Jefferson Strect,
B T s E (=Y P o) i
Pa333109 Inc. v, PQDVQI Bulletin 250, Item 9; bBrost v, Bast

Auwell, Bulletin 304, Iuhm 1; Swmith v, Winglow, Bulletin &&
Ttein l.
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Similarly, protest by general creditors on the ground
that the licensee. owes them unpaid debts is not adequate cauge
for reversing a plaCC to-place transfer of the license. -Re Riuodes,

Bulletin 176, Item o, Re Mayer, Bulletin 208, Item 9. Appellantts
claim that Slauns ky, in obtaining such transfer, is exécuting a
fraud upon the creditors (drpurem tly of Vasapoli, his erstwhile -
partner§ is not well founded since their standing or position is
in nowise altered by such place-to-place transfer.

Althou sh- it may pe rhaps seem harsh thus to preclude a
landlord and creditors, 1t must be significantly remembered that
the question whether o loczl iss uing authori tj Shall grant or 3
transfer a retail liquor license in the municipality is not to be
determined in light of private (OQLPOVVTQLHH between the applicant
and his landlord or creditors. Such portrove%SL@op if not adjust-
able between the parties themselvns must be settled in the Pourts.
For a local issu.hub authority to se ck to unravel them would merely
result in boggin@ down the whole machinery of issuing or trans-
ferring liguor licenses, convert the forum into an arena for per-
sonal fights between debtor and creditor, and lose sight of the
fact that the truc test as to whether a license should be denied
or a transfer refused 1s, after all, the public interest.

As to (2): glansky's new premises are located in a busi-

ness section near the Plainfield station of the New Jersey Central
uallr ad., Slansky'ts advent into this sectlon brings the number of
taverns in that U.,neral area to four, one tavern being located
several hundred feet to the northeast of Slansky's new site,
another several hwundred feet to the oouthyvanu a :ird a similar
distance to the northwest across the railroad tracks. The viecinity
from which Slansky has transferred is described as a factory sec-—
tion which, since Slansky's transfer, contains only two taverns.

Determination of the number of liguor places to be per-
mitted in any areca is a guestion which is confided to the sound
discretion of the issuing authority. In view that the vicinity at
the railroad station is ﬂppaienu;y a regular business section and
that the vicinity fron Vulbn Slansky has transferred 1s a factory
site, there is nothing to show tuaat tﬂ Plainfiela Common Council
abused its -discretion in peflltt¢ﬂ5 the transfer, even though such
transfer resulted in augmenting tlie number of taverns in the new
vicinity to four and roducing the number at -the old Lo two,

Cf. New Jersey Licensédzgmvevaﬁe Agsociation v. F te°bon 2T als.,
Bulletin 408, Iteca 1, and cases therein clted. ~ - .

- UAs to () ”Thc only evidence in support of appellant!'s
contention that Slansky's new site 1s undesirable for a tavern is
the fact that it is locatpu on an incline near the railroad sta-
tion. However, there 1s nothing to show such location is to be
deemed peculially dangerous or harmful. There is no road crossing
here, but instead, a nearby underpass beneath the tracks. Prozx-
imity of a tavern to:a railroad station does not of itself . consti-
tute such locsation unr@uscn able Cf. Metzgar v. Raritan et al.,
Bulile tlp 4005 ITtem 13. - :

: As to (4): Plainfield ordinance of June 7, 1937 recuires,
in general, that the interior of plenary retail consumption places
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in the City be viewable from the street., Slansky's new silte is on
Depot Park,which is not officially a public street, but instead,
apparently a thoroughfare over private property. However, it
leads from Park Avenus to the railroad station, is to all appear-
ances like the ordinary city street, and 1s actually open to and
nabltu ally used by the public.

The City regulation does not purport to require that a
tevern must be located on an officially dedicated and accepted
public wey. In requiring a view from the "Street!", its use of such
word is to be taken in its gcneral sense as wbanlng any thorough-
fare which is habitually and pﬂrmiﬂ“LLly used by the publlc as a
public way. Depot Park fits such a description.

Abpellant's contentions thus being without merit, and no

reason appearing why the transfer in question was erroneous, the
action of respondent is, therefore, affirmed.

v E. W. GARRETT,
Dated: June 17, 1940. Acting Commissioner.

2o DISQUALIFICATION -~ APPLICATION TO LIFT - DENIED.

In the Matter of an Applica- )

tion To Remove Disqualification

because of a Conviction, pur- ) Ol HEARING

suant to R. ©. 33:1-31L.2 (cS - CONCLUSIONS AND ORDER

amended by Chapter 350, P.L.1958) )
Case No. 94 )

T

Samuel . Welssman, Esd., Atuor ney for pPetitioner.

In 1926 petitioner was adjudgesd a disorderly person and
fined $100.00; in 1927 he pleaded non vult to a charge of grand
larceny and recsiving and was placed on p”nhation; 1"twecn 1920
and 1935 he was convicted on several occasions on charges of non-
support and uoserbﬁon, the last time being in the Bergen County
Court of Quarter Sesslons on October 9, 1935, on a charge of non-—
support, at which time he was placed on probation and ordered to-
pay $5.00 per week for support of his child.’ \

The crime of desertlon and non-support may or may not in-
volve moral bdfplthu , depending upon the cir cunstances surrounding
the commission of the offense. Re Casc No. 286, Bulletin 346,

ILtem 15. At the He ar¢m» pebtitioner testified that his marital dif-
ficulties were caused bJ incompatibility and because "he was not
making enocugl monecy for hier." There is nothing in the record which
discloses the presence of any such aggravating circumstances as
would warrant a finding that moral turpitude was involved in any
of the domestic convictions which occurred between 1930 and 1935.

Disqualification resulting from coenviction of a crine in-
volving moral turpitude will be removed only where it appears that
the petitioner has, for five years last past, been leading a law-
abiding life. Re Case Ho. 62, Bulletin 334, Item 6, The continu-
ity of the five-year periou of good behavior i1s broken if the peti-
tioner is convicted of any crime within that time, eoven if the
crime does not involve moral turpitude. Ho Cass I’ 72, Bulletin
375, Item 63 cf. Re Case No. 78, Bhli“tlﬂ 407, Item 3; Re Case
No., 58, Bulletin 362, Item 8; Re Case No. 33, Bu]¢ot¢n 269, Item 7,
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Thnrﬁlorb since pﬂtitiOﬁCT'“ last conviction, on October
9, 19385, occurred within the past five years cannot find that
[ofs s concucted hifself in a law- —abiding manugl during that period.

Ty
1L
1

The petition is, therefore, dismigsed, with leave to re-
new on or after October 9; 1940.

E. W. GARRETT,
Acting Commissioner.

Dated: June 17, 1940.

DISCIPLINARY PROCEEDINGS - WEST JEW YORK LICENSEE -~ DOING
BUSINESS ON SUNDAY -~ IGNORANCE OF LOCAL REGULATION PROHIBITING
SUCH CONDUCT IO DFPENSE DESPITE ALLEGED LOCAL DISREGARD OF ThE
REGULATION - LICENSE SUSPENDED & DAYS ON GUILTY PLEA.

In the Matter of Disciplinary

THOMAS J. HMARTIN,

T/sa Park Avenue Liquor Store,
762 Park Avenue,
West New York, N. J.,

CONCLUSIONS
AND ORDER

~r

Holder of Plenary Retail Distri-
bution License No. D-o issued by .
the Board of Commissioners of the)
Town of West New York.

L L T oo

Samucl HMoskowitz, Hsg., Attorney for Defendant-Llcensee.
Richard M. Stites, Esg., Attorncy for Departoent of

Llcohiolic Beverage Control.
ne uefendant, holder of a plens Ty retail distribution
license in the mown of West New York, plw s gullty to the charge
that he "conducted business in and ugon” hi's l;rc“sbd liquor pren-
ices on SundaV, Fe oruarm-205 1940, contrary to Scction 5 of reso-
lution of December 15, 1933 of the West New York DOulu of Commis-
sioners Wh I prohibited pleaary retail distribution licensees in
the Town from conducting businegss at their licenced premises during
Sundays. :

The violation occurred in the morning of the sald Sunday.

he defer ubit ‘ocking to explain such vioclation, claims
that the New Io:k resolution hed not been enforced by the
local authorities for sc zral years prior to the violation; that,
in fact, Pleuq”" retaill distribution licensees in West New York
curing such time were alweys open and selling on uUﬂLdJS, that, be-
cause of sucn conduct by the other licensees, he, the uv;nnuunt, when
first working for the previous holder of license the premises
1937 and when later buying out the business and taking the 1i-
cense out in his own name, actually never knew that there was uéb
o regulation and, to the contrary, assumed that there
restriction. »

was 1noe DUI LAy

It appears that, after the instant vioclation in February
1940, the Town on Anﬂﬂl 25 introiuﬂed and on May 14 adopted an or-
ulunCQ permitting plenary retail distribution licensees to prn
at 1£:00 Neoon on uuﬂdayu.
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It is a cardinal and necessary principle that liquor 1li-
censees are strictly accountable Ho obey all ligquor regulations :
which are actually on the books. It ig incumbent upon them,
especially as regards such a matter of daily concern as permissible
hours of their business, to definitely check with the local au-
thorities or this Department and to assume nothing. As was polnt-
edly stated in Breunstein v, Pricecion, Bulletin 64, Ttem 9:

"Licensees are not to wake ony agsunptions. They have
no-right to assune the ey may do everybthing they
pleage uniess they actuaily kuow that 1t 1s expressly
forbidden. On the ceunftrary, they are bound to make -
sure that whatever they do is permigssible.”

Moreover, 1t is dubious whether, at time of violation in
question, there was actually any gencral occepltance among plenary
retall distribution licenscves 1lu Wezt New York thet there was then
no restriction ageinst tnoir doing buciness on Surday. The inves—
tigators of thigs Department who discoverad the defendant's viola-
tion also discovered, during that same Sunday morning, a similar
violation at a liquor stors across the street. The licensce in
that case has already pleaded guilty to such violation and becen
given a tiree-day suspension. See Re Deischer, Bulletin 396,

Item 6, The cemployee present at such store at time ol the viola~
tion stated that he believed 1:00 P.M. to be the then permissible
opening hour on Sundays and that he, despite such belief, was
nevertheless open and selling on Sunday morning because the de-
fendant was engaging in the same practice. o ’

I see no reason for treating the instant case on any dif-
ferent footing from the Deischer casge, '

Hence, although the defendant's claim that he was unaware
of the regulation and that there was uniform practice in West New
-York to sell all day Sunday does not exculpate him, nevertheless,
in view that his guilty plea obviated the necessity of producing
the Department's investigators and proving its case against hin
and In view that his claim, which caused hearing to be held there-
on in the case, is not without some merit, his license will, as in
the Deischer case, be suspended for three instead of the usual five
dayso : . e i

Accordingly, it is, on this 17th day of June, 1940,

ORDERED, that Plenary Retaill Distribution License No.D-3,
heretofore issued to Thomas J. liartin, T/a Park Avenue Ligquor
Store, by the Board of Coumissioners of the Town of West New York,
be and the same is hercby suspended for a period of three (&) days,
commencing June 24, 1940, at 2:00 A,i. (Daylight Saving Tiue) .

E. W, GARRETT,
Leting Commidsioner.
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DISCIPLINARY PROCEEDINGS - FRONT ~ DISQUALITIED XNDIVIDUAL‘T’U
REAL THOUGH UNDISCLOSED OWNER OF THE LICENSE, THIS BEING HIS
SECOND SUCH OFFENSE - CONCEALMENT OF PRIOR SUSPENSION — PRESENT
LICENSE REVOKED - FACTb CERTIFIED TO ¢ OUNTV HRO SECUTOR.

Tn the lMatter of DlSClpllnarj )
Proceedings agalnst

MARY CALL&RI

502-804 Wast Main btreet
Chester Township, :
P.0. Maple Shade,
Burlington County, N. J.4

CONCLUSTIONS
"AND ORDER

N—r N~ S’ h e

‘Holder of Plenary Retail Consump-

tion License C-18 issued by the

"Township Committee of the Town-

’Pasquale Bisanti t o exercise tho rights and p”lVlleng of her 1i

ship of Chester, County of
Bufllngton. ‘

Samuel B. ﬁelfand Bsq., Attorney for the State Depar+ment of
Alcoholic Beverage Control .
Frank M. Lario, Esqc,=Attown9y for the Llceﬂse

: The licensee was chargca thh (1) nlsutatoment in her
application for license in that she denied that any person other
fhan herself - was interested-in Lhe 1i cense.applloq for or the busi-

ess to be conducted thereunder; (2) aiding and abetting one
cense; and (3) concealment of a sixty-day susnen51on of license
previously held in ariother munlclpallty.

The licensee pleadod not guilty to all charges, but sub-=
sequently retracted the plea as to the third charge and 1nstrau
pleaded non vult with an explanation that the concealment was the
result of error of the stenographer who typpd the answers in the
application for 1lcense.

As to the first two chaxgesy WhLCh in effect, alleged
that the licensee dis a front for Pasquale ?13 atl, 1t appears
that Bisanti is disqualified from holding a ligquor license by .
reason of conviction of a crime 1mvolv1ng moral turpitude, the
subject of Re Case No. 67, Bulletin : 345, ITtem 7. In. that case,

the late Commissioner Burnctt refused to remove khe dis‘ﬂalifica—
q

tion pursuant to R. S. 33:1-3Ll.2, for the reason that Bisanti had
been a silent partner of one William A. Laleker in the liquor pusi-

ness conducted under license in the name of Laleker only, at the

same licensed premises for which Mary Callari now holds the li-
cense, Because he was a front for Bisanti, the license of Lalsker
wa.s Sugpended for the balance of its term by the Chester TOWﬂqﬂip '
Comantee, follow1ng conduct of u1301pllndry proceed ings. in June
1939,

Thereafter, investigators of this'D n&rtmnn on routine
2 3

inspection, questioned the licensee with respect to the ownership.

of the licensed business, and in response to their inguiries the
licensee admitted, and gave a voluntary signed statement, that she
and Bisanti, her "common law husband", (cf. conclusions 1n Re Case
No. 67, supra, from which it appears Lhat Bisanti, although separ- '
ated from his wife since 1928, has never been divorced and has been
llVlng meretriciously with Mdry Callarl) were oppratlng the
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licensed business under a license issued in Mary Callari's name
alone because of Bisantil's disgualification, and that Bisanti
towns everything here and handles the money®. In addition, tie
investigators discovered an account book disclosing disbursements
of the licensed business, from which it appears that on twenty-
three different occasions from September 8, 1959 until Febr AdIJ
19, 1940, Bisanti received various sums of uoney totdl”ng $564.,95,

At the hearing, The 11Censee’s defense was that o“ﬂ]zuh

UHTCh'S&d the licensed business from Laleker add Bilsanti, pdflnﬁ

each the sua of $200.00, the wurcuasc price of $400.00 being her
own money which she Pad "kept 1n her pockpbuook" for three years,
1t representing the MrOCﬂegq of the sale of o licensed businesD
prev1ouu]y Punuucteu by her in another municlpality; that the
items in the account book indicating payment of money to Bilsanti
represented reimbursement of him for bills that he had paid be-
cause she was short of monsy; that although she signed the state-
ment above mentioned, she had not read it and signed it merely to
get rid of the investigators. In substantiation of her claim that
she purchased the business from Lalecker and Lisanti, she proﬂucad
a written agreecment between Bilsanti and Lalcker wherein they ter-
minated their partnersinip and agre cged to sell the business to her;
one between Laluhv', Bisanti and hergelf, wherein the business was
sold by Lhﬁm to her; and a chattel mortgage executed by her to
securc the sp“ymbnt of $300,00 borrowed by her in order to com-—
merice bus 1nﬂss

(‘L}

The circujstag and Tacts considered, I do not be-
lieve Mary Csllarils tvstiaonv that she had no kno vledge of what
shie was signing when she gave the statement admitting th@ OWRET -
ship of the licensed business by Biganti. I find as a fact that
Bisanti 1s the real owncr of the licensed business, and that Mary
Callari is o mere front for him. The agreements: 1 evidence, I

elimvgg are part aend parcel of the schewme to conceal actual
OWQGTQAlp of the business, ‘ﬂtvf 2 Into and cxecuted by the par-.
tiecs ©o lend an air of plausibility to the unlawful scheme of
operaticn. ’ : ’

I find the licensee gullty as charged and nave no al-
ternative but to revoie tuv license outrignt.

ACCO?OLﬂg¢V 1t is, on thls 17th day of Junb, LQ 40,

- -~ ORDERED, that Plcnuvv Retaill Conmsumption License C-18,
heretoforeb¢gsufu o ilary Callari for premises 302-304 West lain
Street by the Township Comnittee of Chester Township, Burlington
County, be and the same is heraby revokeda effective ilmmediately.

In view of Bisanti's deliberate and repeated $ng°g ent
in the: licensed business througn the medium wf two successive
fronts, the second of which he cmployeu with full knowledge of hig
Glsquaelification and the illegality of any 3rraagen nt whereby a
qualific"'indLviﬁual held the license as a front for him, the fact,
will be certificd to tie Prosecutor of the Pleas of Burlington
County for appropriate criminal progecution of Bisanti and his
aiders and abﬁEtOrS for viclation of R. 8. 53:1-26, which provides
that any person who sinall excrcise the rights anc privileges of a
license ¢ XCbpb the- L1 ensee shall bb r“ullL" of a misdemeanor.

Lol

Thevpracu¢cw of settﬂn up fvog for disqualifiled in-
dividuals 1s a vicious one that strikes atb Lue very root of con-
trol. It'must and shall be broken up. ' ‘ ‘

. W, GARRETT,
Acting uOmhloolOJef.
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Wy the Board of Commicssioners of

Turetsky & Tureitsky, Esgs., by Joseph Turet

CANCELLATION PROCEEDINGS - LICENSE ERRONEQUSLY ISSUED TC PERSON
NOT A FIVE YEARS! RESIDENT OF NEW JERSEY - LICENSE SUSPRNDED FOR
BALANCE OF TEri BUT WITH LEAVE TO SEEX BONA FIDE THANSFER T
QUALIFIED PERSON SINCE LICENSEE PLAINLY STATED IN APPLICATION
THAT HE WAS A HON~-RESIDENT AND WAS APPARENTLY I N GGOD FAITH -

. THROUGHOUT. '

ol VW

Tn the Matter of Proceedings to )
Revolke or Cancel Plenary Retail
Consumption License No. C-120
issued to

g

CONCLUSIONS
HARRY DISSYK, \WD ORDER
131 Passalic Street,

Passaic, N. J.,

#

R N e

the City of Passaic,

teky, Esg.,
Attorney for Defendant-Licensee.

Emerson A. Tschupp, Esq., Attorney for Department of
Alcoholic Beverage Control.

Notice was served on the defendant-licensee to show cause’
why his license should not be revoked or cancelled for the reason

~ Loty

that it had been issued to him in violation of R. 5. 33:1-25, in
that he had not been a resident of the State of New Jersey for [ive
yvears immediately preceding his application for said license.

: In a voluntary statement given to Investigators of thnls
Department and again at the hearing, the defendant openly and
frankly admitted that he had been a resident of New Jersey for
only one year when he made appllcation for and was granted Plenary
Retail Consumption License No. C-120 for premises at 13l Passaic
Street, Passaic, by the Board of Commissioners of the City of
Passaic.

It is apparent, therefore, that the defendant's licensc
was dssued in violation of R. S. 33:1-25. Under ordinary circui-
stances the license would be cancelled outright. The defendant,
however, pleads for clemency on the ground that he acted in good
faith in applying for and procuring his license and that he was
unaware of the statutory five year residence reguirement. At the
hearing he testified that, at the time he first opened his tavern,
a City of Passaic detective had questioned him regarding the
length of time that he had been in the State and that the detactive,
upon being told that the defendant had been a New Jersey resideont
for one year, had informed him that that was sufficient. In tie
statement which he gave to Department investigators, the defendant
declared that his attorney, who filled out his application for him,
had told him nothing of any residence requirement. Question Ho. 20
of the defendantts application for license, Inguiring if applicant
had resided in New Jersey for five years immediately preceding his
application, was answered "No". The second part of the same gues-
tion, calling for statement of the name and address for the last
five years of any such non-resident person mentioned in the appli-
cation, was answered "Harry Dissyk, 68 Jackson Avenue, Yonkers, MNew

Notwithstanding defendant'!s frank and open statement of
his non-residence, his application was acted upon by the issuing
authority and the license was granted.
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The defendant testified that he invested large sums of
money in the tavern enterprise and hehas contlnued to- 1nvest money
from time to time.

I find that the defendant acted in good faith and in
honest ignorance of  the statutory requirement, Ignorance of the
law, however, can afford no excuse for continued toleration of the.
unlawful 31tuﬂtlon. ALY ope eration under the license must cease at
once. In view of the fact, however, that defendant was induced
and enceuraged by the 1ssu1ng authority s erroneous acceptance of
his dppllcatlon, to go ahead .and expend money for his license, 1o
invest heavily in the licensed business, and to otherwise change
his position, outright cancellation would be unduly harsh.

It is, therefore on this l7th oay of" June, 1940

ORDERED, ‘that Plenary Retail Consunptlon Llcense No. C 120
heretofore issuod to Harry Dissyk by the Board of Commissioners of
the City of Passaic, be and the same is hereby suspended for the
balance of its term, effective immediately, with leave reserved.
for the licensee to file application with the Board of Commission-
ers of the City of Passaic to transfer said license to an eligible
person in the City of Passaic and if the application be granted, to
apply to me to 1ift the suspension herein 1mposgd 50 that ‘the 1i-
cense may be effectively transferred. :

E. W. GARPFTT,
Actlnb Comm1551uner.

6. DISCIPLINARY PROCEEDINGS - FRONT - UNOUALIFI iD INUIVIDUAL TRUE
OWNER OF BUSINESS OPERATED BY CORPORATION — LICENSE REVOKED,. -

In the Matter of DlS“lpllnarV ':)"v
Proceedings agalnst ’

CONCLUSIONS
AND ORDER

SPARKY 'S CAFE, INC.,
866 So. Broad St.,
Trenton, N. J.,

Holder of Plenary Retail Con-
sumption License C-269, issued
by the Board of Comm155¢oners
~of the City of Tr nton.

Samuel B. Helfand, Esc., Attorney for Depértmeﬁt of Alcoholic
Beverage Control.

The licensee was charged with falsifying its license appli-
cation. by concealing the interest of Peter Accardi in the license
applied for and the business to be conducted thereunder, and aild-
ing and abfttlng Accardl to exerclso th@ rlghts and prlvwlcgps of
its llCDnSG . i :

At the neaang nO'On ,dppournc on b ﬂJLf of th llcenoec
to cont3“+ thL”UTOCLEdlngS; ‘

TOqulmopy wgtabl¢sves t Accardlq Olbquallflba irom holcg~
ing a license by reason of lack of -the required five years?! regi-
dence in New Jersey, procured the formation of Sparky's C&L@,»IHC.,
a corporation, and caused all except one share of the stock to be
issued to dummy stockholders - none of whom had any interest in
the licensed business.
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- I find as a fact that the licensee was a mere front for
Accardi, who exercised the privileges of its license. The penalty
1s outright revocation.

Accordinﬂly 1t is, on this 19th day of Ju¢e, 1940,

ORDERED, that Plenary Retail Consumption Llcoﬂse C-269,
heretofore 1sguod to Sparkyls CaPG, Inc. for premises 366 So.
Broad St., Trenton, by the Board of Commissioners of the City of
Trenton, be and 1L is- nereoy revokeg, effective immediately.

E. W GA[RMTT,
Acting Commissioner

7. DISCIPLINARY PIOCEEDIWGC - TIED HOUSE - CHARGES DISHMISSED FOR
INSUFFICIENT EVIDENCE -~ MAINTAINING UNAUTHORIZED SbL GSRO0M -
LICENSE SUSPENDED 2 DAYS.

In the Matter of Disciplinary - )
Proceedings against

CONCLUSIONS
AND ORDER

NATHAN ABOFF, trading as
RADIO BEVERAGE CO.,

519 Jelliff Avenue,

Newark, New Jersey, )

g N’

Holder of State Beverage Distribu- )
tor's License No. SBD-1l, issued by
the State Commissioner op Alcuhollc)
3LVOPagL Control. :

Jacob S. Glickenhaus, Esq., Attorney for Defendant-Licensee.
Samuel B, Helfand, Esq., Attorney for Department of Alcoholic
Beverage Control.

The defendant, holder of a State Beverage Distributor's
license since Repeal, is charged with the following violations of
the Alcoholic anerage Laws

(1) Holding a mortgage in 1935 on Phattels at the licensed
premises of a liquor retailer,

(2) CGranting to another liquor retailer in 1938 a loan which
was accompanicd by an agreement thﬂt such retailer buy
the defendant's beer.

(3) Haintaining in 1958 a salesroom at 21 White Terrace,
Newark, beyond the terms of his license.

As to (1) and (2): The Alcoholic Beverage Law prohibits
a ligquor manufacturer or wholgsaler9 including a State Beverage
Distributor (who has, inter alia, <he privilege of wholesaling
beer) from being interested in any way, including the holding of
a chattel mortgage, in any retail l¢quor establishment, and also
further prohibits suoh manufacturer or wholesaler from lending
money to a liquor retaller accompanied by that retailer's agree-
ment to use the lendert's products.. See R. 8., 35:1-43; Re Carabelli,

Bulletin 174, Item 15; Re Rogsenberg, Bulletin 217, Item 8;
Re Milask, Bulletln 492, Item 1l4. :
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The salutary purpose of this broad prohibition is to pre-
vent liquor manufacturers or wholesalers from controlling and dom-
inating the retailers and thus producing the so-called "tied
house", source of so many of the evils which led to Prohibition.
See Re Princeton Municipal Improvement, Inc., Bulletin 255, Item 1.

In the present case the evidence, in summary, reveals that
the defendant, Aboff, has, during past years, been approached for
loans by various Newark tavern keepers (or their employees) on
his beer route; that he referred such persons to his step—nephew,
Sam J. Abraham, an attorney in this State, who thereupon lent thenm
money; that one of such loans in 1935, elther to a tavern keeper
cr his manager, was secured by a mortgagc on chattels at the
tavern, the mortgage being made out to the attorney's cousin; that,
as regards another tavern manager who obtained a loan in 1948 from
the attorney, the defendant, after such loan, told the manager,

- "I apprecilate very much if you continue to use my beer" and the

manager answered, "I will do my best"; that such tavern manager ap-
parently continuea to order bpor from the defendant and also
several other distributors, as theretofore; that all the various
loans were paid off, with Aboff helping to collect them and de-
positing such_monies in the attorney's "trustee" account at a
Newark bank.

The defendant testified that none of the loans, nor the
above mentioned chattel mortgage, were his, and, in addition, pre-
sented evidence that he has for years been in such poor financial
condition as to be unable to finance any such loans. He further
testified that he helped out the liguor retailers by referring
them to Abraham, and helped out Abraham by making some of the col-
lections etc. merely as an accommodation; further, that he never
made any agreenment with any of the retailers that they use his
beer. ’

Abraham, a member of the New Jersey Bar since 1930, tes-
tified that the loans were actually his; that, in connection with
his law practice, he lends out money not only to liguor licensees
but to others; that his "trustee" bank account, in which the de-
fendant made deposits of the sums which he collected, was an

“account where he, Abraham, kept the money which he used in giving

out loans; that the aforementioned chattcl mortgage was his,
Abraham's, and was in his cousin's name for the purpose of con-
venlence.

In view of the defendant's activity on these loans, there
is strong warrant for the suspicion that the defendant may have
been the real party in inter est on such loans and also actual
holder of the chattel mortgage in question, and that he may per-
haps have had an agreement with the indebted retallbro.(or their
employa >s) that they order bu“f fLom him.

However, the proof as to Abofl‘s poor flnan01al condition,
the fact that thb only evidence as regards an agrcement to order
beer from the defendant (Vlz., the statement of a tavern manager
that he would try his best to continue to keep the defendant as
onc of the distributors from whom he would order the tavern's beer)
falls short of proving any such actual agreement, and the sworn
word of an attorney that the various loans and the chattel nmortgage
were his and not the defendant's, throw the case into substantial
doubt., Since the Department has the burden of proof, common falr-
negs dictates that the defendant be given the benefit of such
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Hence charges (1) and (2) are dismissed.

However, the defendant, to avoid future suspilcion, will
do well to discontinue his unsalutary practice of acting as inter-
mediary for loans to liquor dealers. _

As to (3): The defendant, when applying for his State
Beverage Distributor's license for 1936-7, sought to have his
warehouse located at 319 Jelliff Avenue, Newark, and his sales-
room at his home at 21 White Terrace in the same city. However,
“after hearing held at this Department on protests by residents
against use of the defendant's home 1In his duginess, the delendant
was denied the privilege of conducting any salesroom there and his
premises ot 318 Jelliff Avenue were thereupon designated as both
his warehouse and salesrooi. '

In June 1938 investigators of this Department visited the
defendant's saild premises at 319 Jelliff Avenue on three occasions
and found such premises closed on =sach. They further discovered
that the defendant's telephone listing at the Jelliff Avcenue prem-
ises and at his home on Whitc Terrace were exactly the same, the
'phone at one place being mercly an extension of the Yphone at
the other and both ringing simultaneously, and that the defendant
took beer orders over the home tolephone.

Now, although recceiving an occasional order over an in-
dependent home telophone may perhaps not be construed as usage of
the home as an office or salesroom, nevertheless fthere 1s such
usage where, as hers, a licensee arranges for his home telephone
and the telephone at his warehouse and supposed salesroom to have
the same listing, and to ring together, for the purpose of re-
celving orders. ’

Hence I find the defendant guilty on charze (3).

~As to penalty: In view that the defendant did not main-
tain any beer or trucks at 5 home but merely arranged to take
orders over the telephone there, and in view that such situation
has now been corrected in that the defendant hag since December
1988 removed his home to 24 Schley gtreet, Newark, wherc, under
his license, he may maintain a salesrcom, his license will, in-
stead of an otherwise more stringent penalty, be suspended for
two days. ‘

It is, therefore, on this 19th cay of Junsa, 1940,

ORDERED, that State Beverage Distributor's license
No. 8BD-1l, heretofore issued to Nathan Aboff, trading as Radio
Beverage Co,, by the State Commissioner of Alcoholic Beverage Con-
trol, be and the same heveby is suspended for a period of twe (2)
days, commencing Junc 26, 1940, at 6:00 A.i. {(Daylight Saving
-Timﬁj L '

. B T
Acting Commissioner.

o
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8. DISCIPLINARY PROCEEDINGS - FRONT -~ CLUB MANAGER CONDUCTING
BUSINESS UNDER LICENSE ISSUED TO CORPORATION - ALL PARTIES
FULLY QUALIFIED - LICENSE SINF TRANSF@RRED TO CLUB MANAGER -
10 DAYS' SUSPENSION. '

In the Matter of Dlsvlgllnary
Proceedings agalnst

CLUB PARSIPPANY INC., '
Halsey Road and Centerdon DTch,
Lake Parsippany, .-~ . : -
Parsippany-Troy ﬂllls, Ne Jos - CONCLUSIONS:
o AND ORDER

tion License C-2& issued by the
Township Committee of the Township
of qusippany Troy Hills, and
transferred during the pendency
of the proceedings to

)
9y
)
)
Hélder of Plenary Retaill Consump- )
)
)
)
GEORGE ZIMMEEMAN )

for the same premlses.

L L I LoD

Richard E. Silberman, Esq., Attorney for the State Department
of Alcoholic Beverage Control.
William C. Eggng Bsq., Attorney for the Licenseec.

The licensee has pleaumu guilty to charges of falsifying
its license application by denying that any person other than it-
self was interested in the license applicd for and the business to
be conducted thereunder, and aiding and abetting a non-licensee to

exercise the rights and privileges of its license.

At the hearing it appeared that the Lake Parsippany Proper-—
ty Owners Assoclation, Inc., desirous of obtaining a liguor li-
-cense for the community clubhouse at the lake, formed a corpora-
tion ‘known as Club ParSLppanyﬁ Inc. to hold the license and ‘
-operate the licensed business. Within a week after obtaining the
first license in July 1987, the corporation employed George
Zimmerman to manage the llcengnu business and 1n 1968 entered into
a contract with him which, in effect, made Zimmerman the licensee
in everything but name, the licensee receiving 10% of the gross re-
0u1pts, the. balancb bplng rpt11npd by Zlmm’rmam. '

Follon1ng 1nvest1gat¢oa and th 1nst1tutlon of these pro-
ceedings, Zimmerman applied for transfer of the license from Club
Parsippany, Inc. to himself, which transfer was granted on May 14,
1940 subject to special condition that. the license should continue
to be subject to any penalty imposed in these procpbglnvs. Prior
to the hearing a contract. was executed between Lake Parsippany
Property Owners Association, Inc. and Zimmerman, leasing the first
floor of the clubhouse to Zimmerman for use as a tavern and res-
taurant.

It therefore appears that the unlawful arrangement hereto-
fore existing has been corrccted. The license will, therefore, be
suspended for ten days, in accordance with ruling in Re King, Bul-
letin 404, Item 5.
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Accordingly, it is, on this ZOth day of June,flé40i

ORDERED, that Plenary Retall Consumption License C-2d, here-
tofore issued to Club Parsippany, Inc. for premises Halsey Road and
Centerdon Drive, Lake Parsippany, by the Township Committee of Par-
oippany Troy Hills, and transferred during the pendency of these pro-

ceedings to George Zimmerman, be and the same is hereby suspended foi
ten days, effective 3:00 A.iL, (D.S.T.) June 21, 1940.

One further point deserves mention. The leasing agree-
ment provides that Zimmerman shall pay as rent 10% of the annual
gross receipts up to $15,000.C0, and 15%0f all gross receipts in
excess of that sum, but in no ev ent less than $1200.00 per year.
Gross receipts are so defined by the parties that they are, in
effect, the receipts of the sale of alcoholic beverages.

Since Lake Parsippany Property Owners Association, Inc.
is to receive as and for the rent of the licensed premises a per-
centage of the grogs receipts of the licensed business, it is so
interested in the license applied for and the business to be con-
ducted thereunder that its interest must be disclosed by Zimmerman
in his current and subsequent applications for license in answer
to Question 28, which asks

"Has any individual, partnership, corpor ation or asso-
ciation, other than the applicant, any interest directly
or indirectly in the license applied for or in the busi-
ness to be conducted under said license? If so, state
names, addresses and interest of such 1nd¢v1dualsh'part—
nerships, corporations or assoclations.

In answering the question, brief reference to the agrecment should
be made and copy of the agreement should be attached for the com-
pleteness of the record.

Normally, rental agroomunts provide for the payument of a
fixed sum by the tenant to the landlord. Such angCubﬁtb give the
landlord no interest (w1th1n the conte mplaclon of Question 28) in
thz licensed business since the rent is due and payable without
reference to the recelpts of the business.. Hence applicants who
lease premises, paying a fixed rent, need not discloge in answer
to Question 28 the rental agTbblcht as an interest of the landlord.

On the other hand, where the rent is computed with refer-
ence to the receipts of the licensed business, disclosure of the
arrangement must be made so that the issuing authority may.deter-
mine whether the leasing agreement is bona fide, or a mere sub-
terfuge to conceal either an actual partnership of the landlord
and tenant in the licensed business or a situation where the ten-
ant is a mere front for the landlord. "

E. W. GARRETT,
Acting Commigsioner.
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9, APPELLATE DECISIONS - ROSE v. BELLMAWR.
DALE ROSE, ) |

Appellant, v
' ON APPEAL
-V3- CONCLUSIONS
BOROUGH COUNCIL OF THE BOROUGH
OF BELLMAWR,

)
)
)
)

Respondent

Frank M. Lario, Esqg., Attorney for Appellant.
Thomas M. lMadden, Esg., Attorney for Respondento

tion license after finding hin guilty of charges that on two oc
casions, November 4, 1932 and December 24, 1939, he sold alco-
holic beverages after &:00 A.M. and remained open after 3:30 A.il.,
both contrary to local ordinance, and also that, on the latter
gate, he permitted known criminals to frequent his licensed prem-
ises, contrary to State regulation.

By consent, a transcript of the testimony taken below
was offered in eVldLuCG at the appeal héaring. From that tran-
script it appears that there was substantial testimony that on
November 4, 1939 his licensed premises was open and doing business
as late as 5:00 A,M. and on December 24, 1939 as late as 4:30 A.M.
Although appellant denied that he had sold alcoholic beverages or
remained open after perml sible hours on either occasion, I am
satisfied from the evidence that respondent was fully Justified in
finding him guilty of these charges.

‘ As to the charge of permitting known criminals on his
licensed premises, the testimony showed that one of the criminals ®
had been in his employ for a period of three or four weeks prior
to December 24, 1939 as a watchman and general handy man and that
the other had visited his premises as a patron about once a month.
While there was no direct proof that the licensee knew of their
criminal records, he admitted that he had known them about fifteen
years and at one time bhad resided at the same hotel with one of
them, This evidence was sufficient to warrant an inferecnce that
the appellant knew of their difficulties with the law, and placed
the burden of going forward with contrary proof on the appellant,
who simply aenLed dny knowledge that they were criminals.

Founde upon the dictates of common experience, re-
sponubnt could falrly resolve this issue against the appellant.
In the very nature of things, there can be no general solvent for
all cases where the proof is of the character here presented. No
one rule, or set of rules, can be devised to provide a sure and
universal test for the solution of this type of case. All that can
be deone 1s to apply natural reason to the provan facts, based upon
broad and well-defined pr1n01ples of experience and fairness. With
this in mind, the inference here drawn could logically be made on
the affirmative,evidenpe before responcent and ultimately found by
it as a proven fact. Appellant, whose burden it is to show that
respondent was wrong in its determination, has not sustained such
- burden by his mere denial of any knowledge of the criminal records
of the two persons involved,

Appellant contends, however, that the revocation of his
license was, under the circumstances, too severe and disproportion-
atc to the charges lodged against him. The record reveals the
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testimony, admitted over objection, of a minor who testified that .
"once or twice" she was served liquor at appellant's premises at a
tinme utterly unrelated to any of the charges; that a patfon, after
emerging from the prem*ses, was beaten and robbed; that a brawl
took place at the premises as a result oi which a person was fatally
shot. None of this testimony was directly within the issues raised
by the chargcg, and may well have led the respondent to a belief

hat the premises was being operated generally as a nuisance and
that it should therefore be permanently closed. Respondent's deci-
sion to revoke the license was very likely largely influenced by
such belief. 1If so, its determination cannot be said to have re- _
sulted solely from the pertinent evidence produced before it in sup- .
port of the charges served upon the appellant. Cf. Beam v. Caldwell,

Bulletin 527, Item 1.

The licensee has a previous record. He had once before
been found gullty of serving alcoholic beverages after the permis-
sible hours provided for by local ordinance and his license suspen-
ded for five days. For such VlOlublOﬂ, this Department has consis-
tently recommended a llvmnday penalty for the first offense, ten
days for the second and oua“lght revocation for the third. '

Re Schalick, Bulletin 302, Item 12. The. chargwa involved in this
case, although comprlqlng two different occasions, nevertheless
amount only to & single, and thercfore a second, violation within
the meaning of that recommendatiOn. In order to constitute separ-
ate violations there must be an adjudication of guilt followed by
punishment, and then, still unregenerate, a subsequent violation and
augudlcablun. Cf. Re Blanker, Bulletin 254, Item 6.

While municipal issuing authorities are not bound to limit
penalties imposed by them to those suggested by this Depar+mbnt it
appears that, taking all of the facts into consideration, ancd giv-
ing reasonable latitude to honest differences of opinion, the penal-
ty of revocation is unnecessarily severe and should be reduced to a
suspension for ninety days E '

Since the present licansing pﬂriod will expire prior to
the expiration of ninety days, the present license will be guspbn
for the baldDCu of its teru, and rGSponuenT directed not to issue any
renewal of said license prior to the expiration of ninety uays from
the effective date of the suspension ordered herein.

Accordingly, it is, on this 20th day of June 1940,

ORDERED, that the order ﬂQTOtOIOL” entereu Dtuyllg respon-
dentt's order of rcVOCdtloq be and the same 1s hbrbby vacat@g, ang it
is further o

ORDERFL, that tnw Uenalty of revocation of Pl narJ Rbtqll
Consumptloﬂ Licensc C-4, heretofore issued to Dale Rose by the Bor-
ough Counicil of the Boroupn of Bellmawr, be and the same i.s Hercby
modified to a slspenalon of said license -for the period of ninety
(20) cdays; and it is furthbr S oL

ORDERED, that said llcbns be and the same is hereby sus-
pended for the balance of its term, effective June 24, 1940 at & 00
WM. (D,S.T.); and it is further R o

s

ORDERED, thau no fUFbACT llconse be issued to said llcensub
or the same DPLHLSOS prlor to September 22, 1940.

o~
L

or

£ w@:*& B

e Jersey State L‘a@_& @AW ~ Acting Commissioner.




