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Bill of Complaint. 

BILL OF COMPLAINT. 

In Chancery of New Jersey 
To his Honor, Edwin Rohe,rt Walker, ·Chanc.ellor 

of the :State of New Jersey. · 

The complainants, Morris Nass and Minnie 
Nass, his wife, residing in the• City of N e·wark, 
County of Essex and State of New Jersey, say: 

1. 'That heretofore· and on the fifteenth day 
of February, Nineteen Hundred and Twenty-six, 
your complainants, and the defendant, Eleanor 
F. Munzing (wido•w), entered into a written 
agreement, a true 0opy of which is hereto an-
nexed and made part hereof, and is herehy ex-
pressly referred to as if herein set forth fully 
and at Jength, wherein and whereby the defend-
ant agreed to sell, and your complainants agreed 
to buy the lands and premises more particularly 
described as follows: 

'' Premises in the ToVirn of Irvington, 
County of Essex and State of New Jersey: 

BEGINNING in the southeasterly line of 
Lyons Avenue distant twenty-six feet e:ast-
erly from the1 easterly side of Normandy 
Place; thence running south thirty-eight de-
grees fifty-nine minutes east seventy-five 
feet; thence running south fifty-two degrees 
twenty-one minuteis west one hundred feert; 
thence running thirty-eight degrees fifty-
nine minutes west seventy-five feet; and 
thence running north fifty-two degrees 
twenty-one, minutes east one hundred feet to 
the southeasterly side of Lyons Avenue and 
the point and place of BEGINNING. 

Together with a strip o.f land in the rear 
of the said premises ten feet in width run-
ning to Normandy Place. 

Being known and designated as Nos. 580-
584 Lyons Avenue.'' 
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Bill of Complaint. 

2. At the time of the making of the said agre,e-
ment, there, was erected upon the lands and prem-
ises hereinabove deseribed, a large apartment 
house, and it was a,gre:ed, amongst other things, 
that at the time of closing, the, seilor would de,-
li ver ,a certificate of the N e,w Jersey State Tene-
ment House Department and the Boa:vd of Health 
of the City of N erwark. 

3. In acic1ordance with the 1said agreement, 
the complainants paid to the, defendant the sum 
of One Thousand Dollars ($1,000.00), which was 
part of the· pur10hase price as set forth in said 
agre1ement. 

4. That after entering into said agreement, 
the complainants incurred expenses for the ex-
amination of the title and the making of a 
survey. 

5. In a,ccordance with the terms of said agree-
ment, the defendant was to convey to the com-
plainants the said premises by deed of warranty, 
free ,a.nd clear of all encumbrance,s, e~cept those 
exipressly a:greed upon in the said agreement of· 
sale. 

6. Your complainants allege that the title to 
the said premise!S was and is defectiV1e1 and un-
marketable in that, in violation to the, terms of 
said agreement, the s1aid lands and premises are 
encumbered by an easement which is contained in 
a deed fr1om the W elf a.re, Realty Company, a 
corporation of New Jersey, to the defendant here-
in, w hi,ch deed is daited Octoher 1, 1923, and is 
recorded in Book E-69 of Deeds for Essex 
County, on page 302, and is as follows: 

'' Toa ETHER with a strip of l1an,d in the 
rear of said premises appro:x:imately eight 
feet front and rear by one hundred and one 
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feet mor1e1 or less in depth, and which strip 
runs to Normandy Place. 

The said party of the first part, its suc-
ces'sors and as!s,~gns, reserves the ri1ght of 

' way in and over the strip of land above 
de1s1crifbed, and which strip of land is to ~e 
used in common by and be:twe·en the said 
party of the first part, its successors and as-
signs, and the party of the second part, 
their heirs, administrators and assigns, and 
as tenants and occupants of the, above de-
s,cribed pre,mise·s and the premises adjoining 
on the ·south, at all times, freely to pass and 
re-pass on foot or with animals, vehicles or 
otherwise to, from and over the same. 

The co,st of maintaining and repairing the 
driveway ove·r the strip of land hereirua.Jbove 
referred to is to be paid equally by and be-
twe1en the owne,rs of the property he,rein con-
veyed and the owner of the property ad-
joining on the south.'' 

7. The complainants have notified the defend-
ant of the defects in the· title to the said pre·m-
ises, and have demanded that the defendant com-
ply in eia,ch and e:ve·ry respect with the said con-
tract, and have offered on their part, to comply 
with each and eveiry the terms of the said agree-
ment on their pa.rt to be performed, but the de-
fendant has refused, and still refuses to perfo,rm 
her part of the contract, and she is now unable 
to do so. 

Your complain:ants are ·without adequate 
remedy in the courts of law and, therefore, pray: 

1. That Eleanor F. Munzing (widow), may 
answer, without oath, this bill of complaint. 

2. That a decree may be made directing the 
said defendant to re-pay to the1 compliainants the 
'Sum of One Thousand Dollars ($1,000.00), to-
gether with interest and costs and the reasonable 
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expenses of e,xamining the title and making the 
survey. 

3. That the said ·sum of One Thousand Dol-
lars, ($1,000.00), together with interest and eosts 
and the complairuant.s-' expens,es in this behalf, 
·be impr,e1s:sed as a lien upon the, premises herein-

1 O before described, and in the event that the s-aid 
defendant does not pay the same that the said 
prope,rty be, s·old to raise and satisfy the am1ount 
1so due to the complainants. 

20 

Dated May 10, 1926. 

JACOB L. NEWMAN, 
Solieitor fo,r Complainants. 

ARTICLES OF AGREEMENT, m-ade the fifteenth da.y 
of Felbruary, in the year of Our Lord One Thou-
sand Nine Hundred and T,venty-six, 

BETWEEN Eleanor F. M unzirng (widow), o,f the 
T·own of Irvington, in the County of Es,sex and 
State of New Jersey, party of the first part; 

AND Morris Nass and Minnie N:a,ss, his wife, 
of the City of Newark in the County of Essex 
and State of , N e·w Jersey party of the second 

30 part; 
WITNESSETH, That the said party of the first 

part, for and in conside-ration of the sum of 
Fifty-two Thousand ($52,000.00) Dollars to be 
paid and s·a tis-fled as hereinafter mentioned, and 
aliso, in oonsideration o.f the covenants and agree-
ments hereinafter mentioned, made and entered 
into by the -said party of the ,second part, doth 
agree to- and witih the said party of the second 
p:art, that she the said party of the first part, 

4 O will well and sufficiently convey to the said party 
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of the second part, their heirs and assigns, hy 
Deed of Warranty free from all encumbrance, 
except as hereinafter mentioned on or before 
the first day of May, next ensuing the date, hereof, 
all lot , tract , or pa~ce~ , of land and 
premise-s, hereinafter particularly described, 
sitrnate, lying and 'being in tihe· Town o.f Irving-
ton in the County of E,ssex and State of New 
Jersey. 

BEGINNING in the southeasterly iine of Lyons 
avenue distant twenty-six fee,t easterly from the 
easterly side of Normandy Plaiee; thence running 
south 38 degree,s 59 minute1s eia,st 75 feet; thence 
running south 52 degrees 21 minutes west 100 
feet; thence, running 38 degrees 59 minute·s west 
75 feet· and thence running north 52 de1grees 21 ' . minutes east 100 feet to thei southeasterly side 
of Lyons avenue and the, point -and place of 
BEGINNING. 

Together with a strip of land in the rear of 
the said premises ten feet in wrdth running to 
Normandy Place. 

Being premises known as No. 508-584 Lyons 
avenue. 

Subject to restrictions of record. 
Suibjeict to eiXisting tenancies, and leases. 
The1 within premises are conveyed expressly 

su'hject to mo,rtgage-s on ,s1aid premises, held by 
the West End B. & L. Associ1ation, in the sum of 
$39,200.00. 

The within premise,s are conveyed expressly 
subject to a mortga1ge held by Samuel Schechner 
in the-nominal sum of $6,000.00. 

AND the said Morris Nass and 1\1:innie N a•ss, for 
them·selves, their heirs, executors and administra-
tors, doth covenant, promise and agree to and 
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with the s1aid party of the first part, her heirs, 
executor1s, administrator1s and assigns, that they 
the said party -of the second p:art, will pay and 
satisfy, or 0ause to be paid and satisfied, unto 
the said party o.f the first part the said sum of 
Fifty-two Thousand ($52,000.00) Dollars as and 

10 for. the pur.chase monely of the fore'going de-
scnlbed land and premises, in the fiollowing man-
ner, that is to say: 

On execution of this a1greement for which this 
is also a receipt $1,000.00. 

On delivery of deed, cash $6,000.00. 
By assuming first mortgage at present a lien 

on the premise,s, and paying the same according 
to the term:s thereof held by the W e,st End Build-
ing & Loan Association, in the nominal sum of 

20 $39,200.00. 
~y assuming the second mortgage at present 
hen on the premises and paying same accord-

ing to te,rm,s thereof, held by S1amuel Si0hechner 
$6,000.00. 

W H$EAS, there has accrued to the party of 
the first part certain hack -shares in the West 
End B. & L. Association by re,ason of the mort-
g:a:ge now held by the said West End B. & L. on 

0 the afore,mentioned premise-s, it is therefore .,o 
mutually stipulated and agreed upon that the 

40 

parties of the second part shall make, execute 
and deliver to the party of first part a purichas·e 
money mortgage equivalent to the value of the 
harek share,s. to date of closing of title and de-
li very of deed less the sum of $200.00, whi,cih 
$20_0.00 are inc1luded in the cash to be paid upon 
delivery of deed and closing of title. 

It is further understood and agreed upon t11at 
partie•s of the second part will a,ssign unto the 
party of the first part, afor;enientioned back 
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:share:s ais additional security to the· ibond and 
mortgage· ahout to he executed, until the payment 
of that mortgage in full. 

Aforementioned purcihase money mortgage 
·shall he for a period of three years containing 
the usual intere1st, tax, assessment insur1ance and 
inst,allment default clauses and an agr·eement not 
to claim credit on the interest pa~able on bond 
and mortgage iby reason of any tax as,sessed or 
to be as-s.essed a,gainst premises, with interest at 
6% payable se,mi-:annurally; parties of S'econd 
part res-erving the1 ri1ght to pay off said mortg1age 
in whole at any time before -expiration thereof, 
with interest to date of payment. 

It is -exipre:ssly understood that any and all ap-
portionments, deductions for tax and intere·st 
shall be included or deducted from said purrchase 
money mortgage, it being intention of parties 
ihereto tha.t parties of s,econd part will pay 
$6,000.00, in cash upon closing of title. 

This eontr:a1ct is entered into upon the knowl-
1eidge of the partie,s as to the value of the land 
and whatever buildings are upon the same, and 
not on any representations made as to character 
or quality, ' 

And the said party of the first part hereby 
agrees to pay to 
a commis.sion of % on the purchase 
price af ores:aid, said commission to be paid in 
consideration of services render1ed in consum-
mating this sal,e1; ,said ·commis1sion to be0ome due 
and payruble· upon the execution of 

AND IT Is FURTHER AGREED, by the parties to 
these presents, that the s,aid party of the sec,ond 
part, heirs and assigns, may enter 
into :and upon thie1 said land and premises on 
the day of next ensuing 
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the date hereof, and from thence take the rents., 
issue·s and profits to 1and their uSie, 

AND IT Is FuRTHER AGREED, by the parties 
hereto, that the, 's1aid Deed shall be delivered and 
received at the office of M,eiyer M. Semel, 116 
M·arket street, N e·wark, N. J., between the hours 
of ten in the forenoon and four o'c:lock in the 
afternoon on the said first day of May, next en-
suing the date hereof. 

'The rents ,of said premiseis., insurance, prem-
iums, wate·r rents, taxes, 'and intietrest on Mort-
gage, if any, shall he adjusted, apportioned and 
allowed a-s of the day of delivery of said deed. 

Gas and electric fixtures, gias stoves, hot water 
heaters. and chandeliers, carpets, linoleum, mats 
and matting in halls, scre·ens, shades, awnings, 
ash cans, heating apparatus, if any, and all othe1r 
pers;onal property appurtenant to or used in the 
operation of said premi.s,eis is represented to be 
ovvned by :s,eller and is included in this sale. 

The risk of loss or dam:age to said premises 
by fire or otherwise untril the delivery of said 
deed is assumed 1by the, party of the, first part, 

In case the premises .shall 1suff e,r injury be-
yond the ordinary wear and tear, the party of 
the first part, shall repair the damage before t!he 
date set for delivery of said deed or make an 
appropriate deduction from the purchase price 
herein stated. 

It is understood and agreed that the buildings 
~pon said premises are all within the boundary 
hneis of the property as descriibed in tihe deed 
therefor, and t!hat there are no encroachments 
thereon and that the buildings comply with 
muni0ipal ordinances and regulations and the 
provisions of the New Jersey State Tenement 
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Housie Act as enforced by the State B01a.rd of 
T·enem:ent House Supe,rvision, to, he shown by 
the report 1of the department or board enforcing 
the sa·me where such o~dinances, reigulations and 
said act apply. 

It is expressly understood and aigreed that the 
title· to the land and premises hereby agreed 
to be conveyed is not derived f)}om any 1\!Iartin 
Act proceedings . or any Act for th1e1 Sale of Land 
for non-payment of the municipal taxes or as-
sessments, or adverse or colior of title possession. 

r:lhe pre,mi1s,e,s above described are sold suhjec:t 
to restrictions app,e.a.ring of record, if any. 

If at the time for the delivery of the deeds, 
the premises or any part thereof shall bie1 or 
shall have ibeen affected by an assiessment or 
ass,e'ssments which are or may become, payaJble 
in annual installments of which the first install-
ment 1s then due, or has been paid, then for 
the purpo•ses of this contract all the unpaid in-
stallments of any ,such as·ses.sment, including 
those which are to be•come due and payablie 
after the delivery of the deed, shall he de:emed 
to be due and payaible and to be liens upon the 
premi•s,eis affected thereiby and shall he paid and 
discharged by the seUer thereof, upon the de-
livery of the deed. 

AND for the performanc.e of all and singular 
the covenants a.nd agreements af.ore,said, the 
said parties to bind themselves and their respec-
tive heirs, executors and administrators; and 
they hereby agree to pay, upon failure to per-
form the s.ame, the sum of 

which they hereby fix and siettle as 
liquidated damages therefor. 
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IN WITNESS WHEREOF, the said partie,s ihave 
hereunto interohangeahly se,t tlheir hands: and 
seals the, day and year first aihove: mentioned. 

ELEANOR F. MUNZING (L. s) 
MORRI,S NASS (L. s) 
MINNIE NA,S1S (L. s) 

SIGNED, 8EALED AND DELIVERED in 
the pre·sence of 

M. M. SEMEL. 

11 
Answer and Counter-cla.im. 

ANSWER. 

IN CHANCERY OF NEW JERSEY. 

Between 

MoRRIS NASS and MINNIE 
N Ass, his wife, 

Complainants, 
and 

ELEANOR F. MuNzING (widow), 
Defendant. 

On Bill, etc. 
Answer. 

The defendant, by way of answer to the com-
plaint filed in the within matter, says that: 

1. The defendant admits the allegations set 
forth in paragraph 1 of the complaint. 

2. The defendant denies so much of para-
graph 2 of the complaint a8 alleges '' the sellor 
would deliver a certificate of the New Jersey 
State Tenement House D,epartment and the 
Board of Health of the City of Newark.'' 

10 

20 

3. The defendant admits the allegations set 
30 forth in paragraph 3 of the complaint. 

4. The defendant denies the allegations set 
forth in paragraphs 4, 5, 6 and 7 of the com-
plaint. 

FIRST SEPARATE DEFENSE. 

1. The complainants were not, on May 1, 
1926, or at any other time, ready or able to 
take: title to the said lands and premises as per 
the terms of said agreement. 40 
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SECOND SEPARATE DEFENSE. 

1. Complainants, on or before May 1, 1926, 
and thereafter, abandoned their rights under 
said contract and so advised the defendant· or 
her agents, because of complainant's inability to 
comply with the terms of the said agreement. 

COUNTER-CLAIM. 

The defendant, Eleanor F. Munzing, by way 
of cross-bill or counter-claiin, respectfully shows 
unto your Honor that: 

1. On February 15, 1926, the defendant and 
complainants did enter into the agreement set 
forth in paragraph 1 of the complainant's bill. 

2. For a long time prior to the 15th day of 
20 February, 1926, and on many occasions prior 

thereto the complainants did visit and inspect 
the lands, and premises set forth in the said bill 
and were n1ade acquainted with and apprised 
of the facts of the easen1ent set forth in para-
graph 6 of the bill of complaint, by defendant 
and her agents. That on the 15th day of Feb-
ruary, 1926, and prior thereto and before the 
said agreement was reduced to writing, the com-

3 
0 

plainants did agree to purchase and accept a 
deed to the said lands and premises subject to 
the conditions and limitations of the said ease-
ment and to pay the purchase p·rice set forth in 
the said • agreement, subject to the terms and 
conditions set forth therein and to the conditions 
and limitations of the said easen1ent. 

3. That due to error, n1istake, surprise and 
inadvertence, the facts and conditions of said 
easement were omitted fron1 the written agree-

40 ment contrary to the terms of the conditions and 
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.... ' .,,. , ,'1 

facts of sale orally and originally agreed upon 
between the parties and in spite of the fact that 
it was the intention of complainants to take and 
purchase said lands and premises subject to the 
conditions of the said easement, which were to 
he included in and made· a part of the said written 
agreement. 10 

4. That by error, n1istake, surprise and inad-
vertence, the following sentence, to wit: '' To-
gether with a strip of land in the rear of said 
premises ten feet in width running to Normandy 
Place'' was incorporated in the said agreement, 
in the place and stead of the facts of the afore-
mentioned easement. 

Wherefore 
charges: 

your defendant respectfully 

1. That the bill of complaint filed herein by 
the complainants is inequitable, without merit 
and is not brought in good faith as required by 
the principles and maxims of this Honorable 
Court. 

2. That the said proceedings are brought by 
complainants as a n1eans of subterfuge and to 
avoid the liability incurred by them by reason 
of the agreement of sale entered into by them 
with the defendant because of their inability to 
take title to the said lands and premises. 

3. That the defendant has not been guilty of 
any neglect in the failure to fully and completely 
include in the written agreement all of the facts 
agreed upon by her and con1plainants orally and 
which made up the original terms of sale. 

4. That this Honorable Court has the juris-
diction and power to correct and reform the 
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aforementioned written agreement so as to in-
clude so much of the original terms and par-
ticularly thos-e relating to the aforementioned 
easement, which ,:vere inadvertently omitted from 
the written agreement contrary to the intent of 
the parties thereto and at that time wi tlrout their 

10 knowledge. 

5. That this Honorable Court has the juris-
diction and power upon the correction and refor-
mation of the said agreement, to enforce the 
terms of said agreement as thus reformed and 
to compel complainants to specifically perform 
the same in accordance with the terms of the 
san1e. 

6. That your defendant has always been 
2 0 ready, able and willing to perform the agree-

ment according to its true intent and meaning 
and does herewith tender hers-elf ready and will-
ing to convey and transfer to complainants the 
said lands and pre1nises as per the original 
terms of said agreement and as this Honorable 
Court shall order and direct. 

Your defendant being without adequate rem-
edy in the courts of law, therefore honorably 

30 prays that: 

1. The bill of con1plaint filed by complainants 
be dismis,sed for the causes hereinbefore set 
forth and charged. 

2. The agreement of sale referred to in the 
bill. of complaint be corrected and reformed to 
include all the original terms of sale as agreed 
upon by the parties hereto and particularly the 
conditions and limitations of the easement set 

40 forth in paragraph 6 of the bill of complaint. 
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3. ·The complainants be ordered, decreed and 
co1npelled to specifically perform the terms and 
conditions of said agreement as reformed and 
to take and accept a deed of conveyance to said 
lands and premises, and to pay the purchase 
price therefor to defendant as per the terms 
·and conditions of said agreement as formed and 
corrected; and that 

4. The complainants be ordered and decreed 
to abide by and comply with such order and 
decree as to your Honor shall deem suitable, fit 
and proper to make in the premises. 

5. And your defendant humbly prays for 
such other and further relief as to your Honor 
shall seem meet and suitable in the premises. 

And your defendant will ever pray, etc. 

M. M. SEMEL, 
.Soliicitor for and of Counsel with Defendant. 
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REPLICATION. 

IN CHANCERY OF NEW JERSEY. 

Betw·een 

MoRRIS N Ass and MINNIE 
NAss, his wife, 

Complainants, 

and 

ELEANOR F. MuNZING (widow), 
Defendant. 

On Bill, etc. 

Replication. 

The complainants join issue on the answer of 
the defendant. 

ANSWER TO COUNTER-CLAIM. 

Answering the counter-claim of the defend-
ant, the complainants say: 

1. They admit paragraph 1. 

2. They ~eny paragraphs 2, 3 and 4. 

Wherefore, these complainants pray for the 
relief granted in the bill of complaint herein. 

30 • 

40 

Dated, June 4, 1926. 

JACOB L. NEWMAN, 
Solicitor for and of Counsel with Complainants. 
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AMENDED ANSWER AND 
COUNTE'R-CLAIM. 

IN CHANCERY OF NE1W JERSEY. 

Between 
MORRIS NASS and 1\!IINNIE 

NAss, his wife, 
C o·mpla-inants, 

and 

ELEANOR F. M:uNzING (widow), 
Defendant. 

On Bill, etc. 

Amended 
Answer and 
Counter-
claim. 

The defendant, by way of answer to the com-

10 

plaint filed in the within matter, s-ays that: 20 

1. The defendant ad1nits the allegations set 
forth in paragraph 1 of the complaint. 

2. The defendant denies so n1uch of para-
graph 2 of the complaint as alleges "the sellor 
would deliver a certificate of the New Jersey 
S~ate Tenement House Department and the 
Board of Health of the Citv of Newark.'' ., 

3. The defendant admits the allegations set 30 
forth in paragraph 3 of the complaint. 

4. The defendant denies the allegations set 
forth in paragraphs 4, 5, 6 and 7 of the com-
plaint. 

FIRST SEPARATE DEFENSE. 

1. The complainants ,vere not, on 1\!Iay 1, 
1926, or at any other tiine, ready or able to take 
title to the said lands. and premises as per the 
terms of said agreement. 40 
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SECOND SEPARATE DE],ENSE. 

1. Complainants, on or before the 1st day of 
1v!-ay, 1926, and thereafter, abandoned their 
rights under said contract and so advised the 
defendant or her agents because of the con1-
plainants' inability to comply with the terms of 1 O the said agreernent. 

THIRD SEPARATE DEFENSE. 

1. The defendant has always been ready 
able and willing to perform the written agree~ 
~e~t in accordance with all of the terms and pro-
VIS•ions thereof, according to its true intent and 
meani1:g~ and does herewith tender herself ready 
and willing !o transfer and convey to compJain-

2 0 an_ts_ the said lands and premises as per the 
original terms of the agreement as this Honor-
able Court shall order and direct. 

COUNTER-CLAIM. 
Defendant, Eleanor F. }f unzing, by way of 

cross-bill or counter-claim, respectfully shows 
unto your Honor that: 

1. On February 15, 1926, the defendant and 
3 0 complainants did enter into the agreement set 

forth in paragraph 1 of the complainant's bill. 

2. For a long time prior to the 15th day of 
February, 1926, and on many occasions prior 
thereto, the complainants did visit and inspect 
the lands and premises set forth in the said bill 
and were made acquainted with and apprised 
of the facts of the easement set forth in para-
graph 6 of the bill of complaint, by the defend-
ant and her agents. That on the 15th day of 

40 February, 1926, and prior thereto and before 

19 
Amended Answer and Counter-claim. 

the said agreement W<:LS reduced to writing, the 
complainants. did agree to purchase and accept 
a deed to the said lands and pre1nises subject 
to the conditions and limitations of the said 
easement and to pay the purchase price set forth 
in the said agreen1ent subject to the terms and 
conditions set forth in the said agreement and 10 
to the conditions and lin1itations of the said 

. easement. 

3. That due to error, n1istake, surprise and 
inadvertence, the facts and conditions of saiq 
easement were omitted from the written agree-
ment contrary to the terms of the conditions and 
facts of sale orally and originally agreed upon 
between the parties and in spite of the fact that 
it was the intention of the complainants to take 
and purchase the said land~ and premises sub- 2 o 
ject to the conditions of the sajd easement, 
whi1ch wer,e: to be included in and made a part of 
the said written agreement. 

4. That by error, mistake, surprise and inad-
vertence the following sentence, to wit: '' To-
gether with a strip of land in the rear of the said 
pre1nises ten feet jn width running to Normandy 
Place,'' was incorporated in said agreement, in 
the place and stead of the facts of the afore1nen- 3 o 
tioned easement. 

Wherefore, your defendant respectfully 
charges: 

1. That the bill of complaint filed herein by 
the complainants is inequitable, without merit 
and is not brought in good faith as required by 
the principles and maxims of this Honorable 
Court. 

40 
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A1nended Answer and Counter-cla,im. 

2. That the said proceedings a.re brought by 
complainants as a means of subterfuge and to 
avoid the liability incurred by them by reason 
of the agreement of sale entered into by them 
with the defendant because of their inability to 
take title to said lands and premises. 

10 3. That the defendant has not been guilty of 
any neglect in the failure to fully and com-
pletely include in the written agreement all of· 
the facts agreed upon by her and complainants 
orally and which made up the original terms of 
sale. 

4. That this Honorable Court has the juris-
diction and power to correct and reform the 
aforementioned written agreement so as to in-
clude so much of the original terms and par-

20 ticularly those relating to the aforementioned 
easement, which were inadvertently omitted from 
the written agreement contrary to the intent of 
the parties thereto and at that time without 
their knowledge. 

5. That this Honorable Court has the juris-
diction and power upon the correction and 
reformation of the said agreement, to enforce 
the terms of said agreement as thus reformed 

3 0 and to compel complainants to specifically per-
form the same in accordance with the terms of 
the same. 

6. That your defendant has always been 
ready, able and willing to perform the agree-
ment according to its true intent and meaning 
and does herewith tender herself ready and 
willing to convey and transfer to complainants 
the said lands and pren1ises as per the original 
terms of the said agreement and as this Honor-

40 able Court shall order and direct. 

21 
Amended Answer and Counter-cla.im. 

Your defendant being without adequate rem-
edy in the courts of law, therefore, honorably 
prays that: 

1. The bill of complaint filed by complainants 
be dismissed for the causes hereinbefore set 
forth and charged. 

2. The agreement of sale referred to in the 
bill of complaint be corrected and reformed to 
include all the original tern1s of sale as agreed 
upon by the parties hereto and particularly the 
conditions and limitations of the easement set 
forth in paragraph 6 of the bill of complaint. 

3. T:he coimp,lainants be ordered, decreed and 
compelled to specifically perform the terms and 
conditions of the said agreement as reformed 
and to take and accept a deed of conveyance to 
the said lands and premises and to pay the pur-
chase price therefor to the defendant, as per the 
terms and conditions of the said agreement as 
reformed and corrected; and that 

4. The complainants be ordered and decreed 
to abide by and con1ply with such order and de-
cree as your Honor shall deem suitable, fit and 
proper to n1ake in the premises. 

5. And your defendant humbly prays for 
such other and further relief as to your Honor 
shall seem meet and suitable in the premises. 

And your defendant will ever pray, etc. 

M. M. SEMEL, 
Sol 'r for and of Counsel with Deft. 
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Supplemental Counter-claim. 

SUPPLEiviENTAL COUNTER-CLAIM. 

IN CHANCERY OF NEW JERSEY. 

Between 
10 MoRRIS NAss and MINNIE 

NAss, his wife, 
Complainants, 

and 

ELEANOR F. MuNzING (widow), 
Defendant. 

On Bill, etc. 
Supplemental 
Counter-
cla.im. 

The defendant, Eleanor ] 1
• l\tf unzing, by way 

of cross-bill or counter-claim, respectfully shows 
20 unto your Honor that: 

1. On February 15, 1926, the defendant and 
the complainants did enter into the agree·ment 
set forth in paragraph 1 of the complainants' 
bill. 

2. For a long time prior to the 15th day of 
February, 1926, and on many occasions prior 
thereto, the complainants did visit and inspect 
the lands and premises set forth in the said bill 

3o and were made acquainted with and apprised of 
the facts of the easement set forth in paragraph 
6 of the bill of complaint, by the defendant and 
her agents. That on the 15th day of February, 
1926, and prior thereto and before the said 
agreement was reduced to writing, the com-
plainants did agree to purchase and accept a 
deed to the said lands and premises subject to 
the conditions and limitations of the said ease-
ment and to pay the purchase price set forth 

40 in the said agreement, subject to the terms and 

23 
Supplemental Counter-claim. 

conditions set fiorth in the said a:gre,e,ment and to 
the conditions and limitations of the said ease-
ment. 

3. That due to error, mistake, surprise and 
inadvertence, the facts and conditions of the 
said easement were omitted from the written 
agreement contrary to the terms of the condi-
tions and facts of sale orally and originally 
agreed up between the parties and in spite of 
the fact that it was the intention of the com-
plainants to take and purchase the said lands 
and premises suJbject to the conditions of the 
said easen1ent, which were to be included in and 
made a part of the said written agreement. 

4. That by error, mistake, surprise and inad-
vertence, the following sentence, to wit: '' To-
gether with a strip of land in the rear of the 
said premises ten feet in width running to Nor-
n1andy place'' was incorporated in said agree-
ment, in the place and stead of the facts of the 
aforementioned easement. 

5. The complainants, by their bill, did ten-
der and offer themselves as ready and willing 
to accept the deed and conveyance of the afore-
n1entioned lands and pren1ises. The complain-
ants have not rescinded the contract, but have 
by the terms of the bill of complaint filed in the 
within matter, demanded that the defendant com-
ply in each and every respect, with the said con-
tract and have offered, on their part to comply 
with the tern1s of the said agreement on their 
part to be perf onned. 

6. That the defendant has been, since the 
13th day of December, 1926, and before the en-
try of final decree in the within n1atter, ready, 
able and willing to perfonn and comply with the 
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Supplemental Counter-claim. 

terms of the said contract in acc;o:vdance with 
the provisions thereof, and does herewith tender 
herself as ready, willing and able to comply 
fully and completely with the terms, of the said 
agreement. 

10 
7. That the defendant has, since the incep-

tion of the within suit, diligently and promptly 
endeavored to perfect said title in accordance 
with the terms of the aforementioned contract, 
without any, delay, and is now able to convey 
the said lands and premises as per the term.s 
and conditions of the aforementioned agreement 
in such n1anner that the complainants will not, 
in anywise whatsoever, be injured or adversely 
affected by the conveyance to them of the said 
lands, and premises. 

20 
8. That the complainants have not been in 

any way injured, affected or damaged by any 
delay in the conveying of the said lands and 
premises after the 1st day of May, 1926, as pro-
vided in the said agreement, time not being of · 
the essence of the said contract. 

9. That the defendant has acteq.. in good 
faith and has not been negligent, nor has said 

3 o defendant wilfully hindered or deterred the de-
livery of the deed and passing of title in ac-
cordance with the tern1s of the said agreeinent. 

10. That the complainants, were at all times 
apprised of the said easement and did consent 
to the making and execution of the said contract 
as drawn, with full knowledge of the fact that 
the easement was not set forth in the said agree-
ment in its full terms and as it appears on rec-
ord in the office of the Register of Deeds and 

40 Mortgages for the County of Essex: 

25 
Supplemental Counter-claim. 

· 11. · Wherefore, defendant respectfully 
charges that the bill of complaint filed herein by 
the complainants, is inequitable and without 
merit and that the complainants are not entitled 
to the relief sought for by them in their bill of 
complaint. 

12. Your defendant has always been ready, 
able and willing to perform the agreen1ent in 
accordance with the intent of the parties and is 
now ready, able and willing to perform said 
agreement in accordance with all its tern1s and 
conditions and does herewith tender herself 
ready and willing to convey and transfer said 
premises, as per the terms of the said agreement 
and as this Honorable Court shall order and 
direct. 

Your defendant, being without adequate rem-
edy in the courts of law, therefore hun1bly prays 
that: 

1. The bill of con1plaint filed by the com-
plainants be dismissed for the causes herein-
before set forth and charged. 

2. That the con1plainants be ordered, decreed 
and compelled to specifically perform the agree-
n1ent according to its terms and conditions and 
to take and accept the deed and conveyance of 
the said lands and pre,mises and pay the pur-
chase price therefor to the defendant as per the 
tern1s of the said agreement. 

3. That the complainants be ordered, decreed 
to abide by and comply with such order and 
decree as your Honor shall deem suitable, fit 
and proper to make in the premises. 

ersey state LI · ra 
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Supplemental Counter-claim. 

4. And your defendant humbly prays for 
such other and further relief as to your Honor 
shall seem meet and suitable in the premises,. 

And your defendant will ever pray, etc. 

M. M. SEMEL, 
Solicitor for and of Counsel with the Defendant. 

27 
Answer to Supplemental Counter-claim. 

ANSWER TO SUPPLEMENTAL COUNT·ER-
CLAIM. 

IN CHANCERY OF NEW JERSEY. 

Between 

MORRIS N Ass and MINNIE 
NAss, his wife, 

Complainants, 

and 

ELEANOR F. MuNZING (widow), 
Defendant. 

On Bill, etc. 

Answer to 
Supplemental 
Counter-
Claim. 

10 

The· ,complainants answering the ·supplemental 20 
counter-aelaim filed by the, defendant, say: 

1. They admit paragraph 1. 

2. They deny paragraphs 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11 and 12. 

FIRST SEPARATE DEFENSE. 

1. The complainants further state that on 
· May 1, 1926, on or 'before which said date the 
defendant, in aocordance with the written agree-
ment, a, oopy of which is anne!Xed to the bill of 
complaint herein, agreed to convey the premises 
de1scrihed therein to the, complainants, free and 
cl,ear of all encumbranc:es, except those .specifi-
cally 1s,et forth in said agr·eem.ent o:f sale, the de-
fendant was not ready, able and willing to per-
£orm her agreement, in accordance· with all its 
terms and conditions, ina:smucih as the said de-
fendant did not have title to the premises agreed 

30 

to be conveyed to the complainants; and the said 40 
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Answer to Supplemental Counter-claim. 

complainants immediately upon ascertaining the 
lack of and defect in the title whi,ch tihe defend-
ant had to the said premises, elected to rescind 
and repudiate· the said agreement of sale, and 
did on the tenth day of May, Nineteen Hundred 
and Twenty-six, insti1tute the within suit, having 

10 for its o,bj-ect the return of the monies paid by 
tlheise complainants to the defendant, on account 
of said agreement of sale. 

SECOND .SEPARAT·E DEFENSE. 

1. The defendant is guilty of laches. 

THIRD SEPARATE DEFEN.SE. 

1. The defendant breached the agreement of 
sale ,as afor,eisaid and the complainants there-

20 upon and on or about May 1, 1926, immediately 
rescinded and repudiated said agreement of sale, 
and at the final hearing in the aibove-entitled 
cause, to wit: December 13, 1926, the defend-
ant tendered to the oomp1ainants an alleged 
Quit Claim de,ed for the property, to which the 
defendant had no title at the time set in the 
agre,em,ent •of sale for the delivery of the deed 
and payment of the balance oif the cons1deration 

3 0 monies, and an unreasonable and inordinate t 

length of time having elapsed between the time 
set for the, passing of title and the date on which 
the said alleged deed wa·s tendered, the defend-
ant is not entitled t·o have the e•xtra-ordinary and 
discretionary relief of specific performance. 

FOURTH SEPARATE DEFENSE. 

1. The value of the premi_ses . in question 
fluctuated, and the defendant cannot at the 

·40 present time give to the complainants the prem-

29 

A·nswer to Supplemental Counter-claim. 

ises of the, same value f:or whleh the complain-
ants contracted. 

WHEREFORE, the ,complainants pray that the 
supplemental ,counter-claim he, ,di·smissed, and the 
relief prayed for in the ·bill of complaint herein, 
be decreed. 

Dated, Deeemiber 28, 1926. 

JACOB L. NEWMAN, 
Solicitor of Complainants. 
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Cha.rles J. Garramone, direct. 

IN. CHANiCERY OF NEW JERSEY. 

December 13, 1926. 

Between 

MoRRIS N Ass and MINNIE 
NAss, his wife, 

Compla-inants, 

a.nd 

ELEANOR F. MUN ZING, 
Defendant. 

·Transcript -of shorthand notes of tesitimony 
taken in the above-entitled matter before his · 

2 0 H-onor John H. Backes, Vi,0e,.,C[hancellor, at the 
Chancery Chambers in the City of Newark, N. J., 
in the- presence of J ,a,0oh L. N•ewman (Mr. 
Lionel P. Kristeller) for complainants; and 
Me,yer M. Semel, for defendant. 

30 

Mr. Kristeller: Will you admit the contr~ct? 
Mr. Se,me,l : Yes, sir. 
Mr. Kristeller: I offer the contract in e•vi-

denoe. 
(Paper marked Exhibit C. 1.) 

CHARLES J. GARROMONE, sworn for com-
plainants. 

Direct examination 'by Mr. Kristeller. 

Q What is your business? A Title- searcher. 
Q Did you, at the, request of our office make a 

search of property on Lyons avenue belonging 
40 to Eleanor F. Munzing? A Yes, sir. 

31 
Cha.rles J. Garramone; direct. 

Q· And are, these your searicih notes? A 
Y.e,s, sir; they are. 

Q Will you tell us the deed by whicih Eleanor 
F. Munzing, the defendant, obtained title to the 
property in question? 

Mr. Semel: 'To expedite matters we will 
off er the original in evidence. 

Q What is the deed? A Deed, Book E. 69, 
page 302. 

Mr. Kristeller: I off er oeirtified ,0opy of 
ithe deed. 

(Paper marked Exh~bit C. 2.) 

Q Now, will you tell us ·whether in that deed 

10 

there i:8 any-(interrupted). 20 

T[he Court: The deed shows for itself. 
(No cross examination.) 
Mr. Semel : I wish to state that the de-

fendant is ready to perform. We, hav,e:, 
since the inception of this suit, and because 
of the nature of the, bill, obtained a release 
,of tihe easement. 

The ·Court : I will he,ar the testimony and 
you can :a.mend your pleadings to conform 
with the facits and the legal questions can 
be• dis-cussed later. 

30 

40 
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32 
Marshall Congleton, direct. 

MARSHALL CONGLETON, s.worn for com-
plainant. 

Direct examination ,by Mr. KristeHer. 

Q What is y,our profession? A Engineer 
and ·surveyor. 

Q· And did you at my request or the request 
of our office priepare that maip of the property 
on the southeasterly side of Lyons avenue, Irv-
ington, in conformity with the des,cription in the 
agreement of s:ale tiha t was handed to you 1 A 
I did. 

Q And is this a plotting of that description 1 
A This is a plotting of the description. 

Q And did you make an examination of the 
premises, of the land surrounding the property 

20 there, the :alley way and fences 1 A I made 
an inspection as to the location of the fences. 

30 

40 

Q· And does this map vvhiicil1 you have now 
show the1 location of the fence:s,1 A It :Shows 
a fence along the rear of the corner plot, 100 
feet in from Lyons a.venue, and a fenc,e running 
southeasterly from Normandy Place, south-
easterly 101 feet, and tihat is distant 110 feet 
from Lyons avenue. 

Q Is there any fence 100 f.e1et southerly from 
Lyons avenue in hack of tihe premises in ques-
tion commencing 36 feet from Normandy Place 
and running 75 feet along Lyons -avenue 1 A 
No. 

Q When did you make this inspection 1 A 
December 8th. 

Mr. I{risteller: I off er the map. 
(Paper marked Exhibit C. 3.) 

33 

Morris Nass, direct. 

MORRIS N A:SS, sworn for complainant. 

Direct exa.mination by Mr. KristeUeir. 

Q You are one of the co·mplainants 111 this 
ca·se 1 A Yes, sir. 

Q And y,ou are one of the-you are one of 
the purchasers of the property at Lyons avenue 
near Normandy Place, Irvington 1 A Yes, sir. 

Q And you are the m:an that signed tihis agree-
ment that we• have offered here f A Yes, sir. 

Q When you went u:p to look at the property, 
what pr,operty did they show you on Lyons ave-
nue! A They showed me 17he apartment on 
Lyons avenue and then ,ve went throug,h the 
ibuil,ding and . then back on the rear and they 
show me that in back-rear there is :a place to 
huild .g,arages; · then they took me down to an-
iother plac,e, they showed me over a driveway of 
10 f e·et, hel,ongs to the building, and even-I 
was s.tanding on Normandy Place-and even I 
•asked Mr. Weber the que,s.tion "How i,s this," 
I .siaid "is that driveway belong to the building 
there ~nd here is a party who owns the building 
on the corner f '' ''Well,'' he says, '' that is 110 
feet deep, is tihe· other building, and this is less 
and I consider it belonged to it and I figured tiha t 
that 1belonged to the building.'' 

Q Weber is who1 Who is Weherf A Weber, 
he was the man who closed the deal. 

The Court : T'he broker. 
Mr. S.emel : We consider he wa.s not only 

the broker-(interrupted). 
'Tihe Court: He was the broker or real 

estate agent 1 
Witness: Yes, sir. 
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Morris Nass, cross. 

Q After this talk did you go down and talk 
about thfa agreement f A Mr. Weber came· 
down with me to the store of Mr. Munzing and 
at that time we closed the agreement and give 
the deposit. 

Q How much deposit f A Thousand five 
10 hundred dollars. 

Q How much did you pay for the s1e1arcih? A 
Hundred dollar:s. 

Q, And the interest on t:he thousand dollars 
from the 15th of February until the 13th of De-
c.ember is how much? A I figure it to be around 
about $48. 

Q: Forty-nine dollars and sixty-seven cents. 

Cross examination. by 1\1r. SemeL 
20 

Q What was the date wihen you made, this 
agreement? A It was during the middle of 
:B..., ebruary. 

Q When wa,s t·he first time you went up there 
to look at this property? A The first time was 
one time long ago already; that time I was only 
outside. 1\1r. Weber take me down, it was around 
the middle of the summer-it was a year before 
that; that was the first time. 

30 Q And when was the next time you went to 
see it? A The next time was around-I think 
it was around-the last tiII_le was only about-I 
think it wa,s-it was around in January. 

Q H'Ow many timeis did you go t,o see this 
property 1before- you made the contract at my 
office? A How many times ? 

Q Yes. A I was about three times over 
there. 

Q And each time you were on that driv.eway, 
40 weren't you? A Each time I was there. 

35 

Min.riie Nass, direct. 

Q Did you ever ask Mr. W eher how much 
tihe upkeep would cost for th.at driveway? A 
I didn't ask for the upke,ep cost of the drive-
way. I asked him-he told me he would give me 
a little inf.ormation on the whole building, but 
not on the driveway. 

Q Did Mr. W,e1ber ever say anything to you 10 
ahout the man who owned the house, the little 
house al,ongside of the driveway? A Nothing 
at all. 

Q He never did? A He never did. 
Q N e•ver told you anything about the cost of 

the upkeep of this driveway? A No, sir. 

l\1INNIE NASS, sworn for co·mplainants. 

Direct exa.mination by l\1r. KristeUer. 

Q Y-ou are Mr. Morris Nass' wife? A Yes, 
sir. 

Q You are one of the purchasers in this agree-
ment that has been retferred to? A Yes sir. 

Q Did you go up with Mr. Weber or Mr. 
Munzing to look a,t this property? A Only with 
l\!Ir. Weber. 

Q Wb.en, before the agreemient wa.s signed or 
after? A Before the agreement was signed. 

Q Did he show you what the property was? 
A He showed me all around. He showed me-
he said the driveway belongs to the property. 

Q And what did he say? 

The Court: She, says he said the driveway 
belonged to the property. 
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Morris Nass, Further direct. 

Q Were there any f,ences up there at your 
property or the property that you were buying 1 
A No fences, no. 

Q You also signed this contract 1 A Yes, 
sir. 

10 (No cross examination.) 
The Court: Am I correctly informed that 

the property involved is 75 feet on the 
southerly side of Lyons av.enue and 100 feet 
in depth to an alley and that the property is 
26 feet easterly from the ,c~,orner of Lyons 
avenue and Normandy Place, and that the 
owner of the land across the alley and south-
erly of the 10 foot strip had an easement to 
his lot facing on Normandy Place t 

20 Mr. Kristeller: That is right. 
~rhe Court: All right. And the 10 foot 

strip extends from Normandy Place easterly 
101 fe,et and to the easterly line of the land 
in question. 

MORRIS NAS8, recalled for further 

3 O Direct examination. 

40 

Q Fro,m whom did you find out that there was 
this ease,ment on the property on this alley way 
in the rear 1 A Mr. Newman. 

Q Mr. Newman told you about itt A Yes, . -s1r. 
Q What was the reason then that you didn't 

take the propertyf 

J\1r. Semel: I object to hi1s reasons. 

37 

Morris Nass, Further direct. 

Q When did Mr. Newman tell you f A When 
he made the search on it. 

Q When f That was about when 1 A About 
May. 

Q At the time this contriact was closed t A 
Ye·s, sir. 

The Court: w ·hen was the contract to 
close 1 

Mr. Kristeller: J\1:ay 1st. 

Q What did you do when you were told a1bout 
tihis alley way 1 A Well, after he explained to 
me I said, '' Mr. Weber he sold me this property 
and even we make a remark there to build gar-
ages.'' 

10 

Q You told this to W eher t A Mr. Weber 
told me. 20 

Q After you found out1 A After I found 1 
When Mr. W eiber was up therie•, well, I did m,ake 
a remark that we could build garages. 

Q· Wait a minute. After Mr. Newman told 
you about the alley way, vvha t did you do? A 
Well, of course, I don't want-I think to build 
garages there. 

Q N e·ver mind what you thinlL Whia t did you 
do f A Of eour:·se I don't like to have any part- 3 o 
ners in an alley that didn't belong to them. 

Q Then you didn't take the titlef A I 
didn't take the· title on account of that. 

The Court: Then the bill was filed, that 
shows the history . 

Mr. Semel: It is very evident from the 
map that there ,couldn't be any gar1ages built 
there. 

COMPLAIN ANT RESTS. 40 
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Frank W. Weber, direct. 

FRANK W. WEBER, ,s:worn f'or defendant. 

Direct examination by Mr. Semel. 

Q You are a licensed real e,state hroker and 
agent t A Yes, sir. 

Q Of the State of New Jerseyi A Yes, sir. 
Q Ahout the middle of February of this year 

and beforei A Yes, sir. 
Q And w1e-re you the agent who transacted the 

sale of this property1 A I am. 
·Q Did you negotiate with Mr. and Mrs. N a,s,s 

before the contract was drawn t A I did. 
Q How many times were you-were they on 

the premises, aibout 1 A Three or four times, if 
not more. 

Q Mr. Weber, did you ever speak to Mr. and 
Mrs. Nass rnbout this easement on the driveway1 
A I did. 

Q Be.fore or affa~,r the drawing of the agree-
ment t A Before. 

Q Can you tell us, if you remember, what the 
text of the conversation was with reference to 
the easement t 

Mr. I{risteller: I object. 
The Court: I think I will hear it. 

Q Will you please tell us what the conversa-
tion was-what you said a:bout the easem1ent? A 
After showing them through the prope,rt.y 
and speaking of the investment part I .showed 
them the driveway .showing them that thei)T 
had an entran0e from Normandy Place; I 
stat,ed the size of it and told them positively 
that the property belonged witih this property, 
but the man on the south had the· right of way, 
and that didn 't-(interrupted). 

• 
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Frank W. Weber, direct. 

Q Over the 10 foot strip? A Over that 10 
foot strip. Told them that positively; not once, 
hut spoke of it several times; and I believe eac:h 
time we spoke of it it was brought to their at-
tention, knowing that this other ,party on the 
south had the right of way over that strip-
the,re were no fence,s between either of the 
properties. 

The Court: How did you know that fact? 
Witness: Why, I was the ag-ent when it 

was sold · to Mrs. M unzing from the "\Velfare 
Realty Company. 

The Court: What? 
Witness: I was the agent when this owner 

took title to it. 
Tihe Court: When you sold to Nass, you 

mean? 
Witnes,s: When I sold prior to that, the 

first time, to Mrs. M unzing. 
The Court : She w,as the landlord 1 
Witness : Yes, sir. 

Q As a matter of fact, you have been in abso-
lute control and charge of this property, haven't 
you, for Mrs. Munzing since that time? A Be-
fore Mrs. Munzing had it, for the W,e1fare Realty 
Company. 

Q And you, of course, were familiar wlth the 
property of the Welfare Realty Company in that 
particular viicinity? A Positively. 

Q Now, when the agreement was drawn in my 
office wa.s any mention made of the driveway 
then i A Was the,rei any 1 

Q Yes. A Surely there was m1ention made 
of the driveway then and it was stated clearly to 
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them that the driveway ibelonged to the Munzing 
property, but that the other had the right of 
way 1and must share equally in the e:Xpense of 
maintaining the, same. 

The· Court: By '' the other'' you mean the 
1 o adj'Oining owner on the south of the alley-

way? 
Witness: Yes, sir. 
The Court : The entire length? 
Witness : The entire length. 

Q Do you know where the deed was to this 
property at the time the agreement was drawn? 

The Court: You mean the deed to Munz-
20 ing? 

30 

40 

Mr. Semel: Yes. 
Witness: At the W,e,st End Building & 

Loan Association office. 

Q It wa,s not in your possession at that time? 
A No, it was not. 

Q, Do you rememiher whether there was any 
conver:sation at that time with reference to the 
deed? A As to having-( interrupted). 

Q Having the deed there while the agree-
ment was drawn? A You ask,ed for the deed and 
I said we didn't have the deed, and I said that 
the lawyer from the West End Building & Loan 
still had it. 

The Court: From what did you get the 
deseri ption? 

Mr. Seme,l: I ·can bring that out. 
the description from the search. 

I got 
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Q Where was the description obtained from, 
do you know? A I didn't know particularly 
wiherie, you got it from, but I knew what the di-
mensions were. 

Q Do you remember that there was a sear0h 
in my office- at the time of the property? A 
Yes., sir; I do. 10 

The Court: Were the N asses represented 
hy counsel at that meeting? 

Mr. Semel: They were not. Both par-
ties came into my office to have the agr,e•e-
ment drawn. 

The Oourt : You acted as scrivener? 
Nir. Semel: That is the idea. The terms 

were all made. 
The Court : You were not counsel for 2 0 

either side? 
Witness: I was retained by Mr. Munzing 

later on. 
The Court: At that time you were merely 

scrivener for both? 
Witne,ss: Scrivener for both, yes, sir. 

Q Do you r;emember whether I mentioned 
anything about the easement at that ti,me? Before 30 
I ask that question, were Mr. and Mrs. Nass in 
my office at the time that the agree,ment was 
dictated and being drawn? A They were. 

Q ,v as Mr,s. Munzing there? A Yes, sir. 
Q Do you remember whether I mentioned 

anything about this · easement at that time in con.: 
nection with asking for the deed? A I couldn't 
state sir about that, whether I re~em1ber-I do 
not remember what wa.s stated because I had 
brought it to their attention so clearly myself, 40 
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not once, but several times-I wouldn't say how 
many times. 

Q Did you know at that time that the ease-
ment was not being set frorth in the agree.ment t 
A There· was no question about that. 

Q · Do you know whether at that time---<did you 
10 know at that time that the erus-ement was not 

being set forth fully and completely in the agree-
ment? Were you a.ppris,ed of that fact? 

20 

30 

·The Court: Did you observe at that time 
that the ea.sement was not ref err,ed to in 
the agreement? 

Witness: No. I did not. I left that really 
to the counsel. 

The Court : You didn't notice it, eh? 
Witness: I didn't take notice of that. 

Q Did you ever have any conversation witih 
Mr. Nass or Mrs. Nass after the first of May? A 
Positively no. 

Q Was there ever anything said to you about 
these garages? A No. 

Q . Was there ever anything mentioned about 
garages? A Not a word. 

Q Has Mr. or Mrs. Nass ever asked you 
for the return of their money? A Never. They 
asked m.e why don't I seU it, they wanted me to 
resell it if it were possible. 

Q When was that? A Some time after tihey 
r,efused to take title, or didn't settle. They didn't 
refuse to take title, but they didn't settle. 

Cross examination by Mr. Kristeller. 

Q You represent Mrs. Munzing in this prop-
erty, you say, since the day she bought it? A 

40 Yes, sir. 
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Q And the deed was never in your possession 
or her possession from the time she bought the 
property until some, time la te·r-some time after 
1:Jhis contra.ct was signed? A No. We had the 
deed, but we made an additional loan and then 
we again took it before the Welfare Realty 
Company-we made an additional loan of nine lO 
thousand dollars after part payment had been 
made, and we called for the additional loan to 
take care of some se,cond mortgage. 

Q You mean the, West End Building & Loan? 
A West End Building & Loan, ye,s, sir. 

Q Did you take the deed back to the West 
End Building & Loan? A Yes, sir. 

Q You had sold this property before for 
Mrs. Munzing, hadn't you? A I received a de-
posit of five hundred doUars once before. 20 

Q From whom? A Mr. Frank Slavitt was 
the ag;ent representing the parties. 

Q Didn't you have an agreement to sell this 
property to a man by the• name of J entes? A 
No. 

Q Didn't you know-do you know whether 
Mrs. M unzing had such an agreement? A No. 

Q An agreement of April 30, 1925, between 
l\tirs. lVIunzing and Oscar J entes for fifty-two 30 
thousand dollars for this property? A J entes? 
No, I do not. 

The Court: What has it got to do with it? 
Mr. Kristeller: The object is, it is a 

recorded instrument and in that instrument 
is this easement. 

The Court: Of course they knew it. 
Mr. Kris.teller: But it was not included 

in this agreement. 40 
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,Q Now, you say there were no fences on this 
property south of the Munzing property along 
the alleyway? A No, sir. 

Q Have you been up there lately? A There 
was a f,ence on the property adjoining, on th.e 
lower end. 

Q Wasn't tihere a fence on the southerly 
end? 

The Court: Southerly side of the· alley? 
Witness: That has j.ust been put up in 

the last few months. 

Q You went with Mr. and Mrs. N:ass to 
Semel ',s office to draw this agreement, didn't 
you? A Ye,s, sir. 

Q Nothing was said by Nass when you were 
shiowing this property that there was room ther1e 
to put garages in the rear of this house for the use 
of this aJley at any time? A Oh, yes; I said 
if he saw fit-if he wanted to build garages on 
the end of the line towards the most easterly 
side·. I said ihe had title to this property and the 
adjoining peoP'le only had a right of way of cross-
ing this, so he oould arrange. his garages so it 
wouldn't interfere with the driveway, and ho1d 
it •Open, backing the garage,s up to that prop-
erty. I had gone over that with him several 
times. 

Q When this contract was finished in Semel 's 
office did you read it over to the people in the 
place or did Mr. Semel read it over? A I he·-
lieve Mr. 8e,mel read it over. 

Q You listened to the reading of it 1 A Yes, . sir. 
Q When they were reading it you did not hear 

anything wbout this right of way and the up-
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keep o.f that aHey, did you? A Surely I didn't 
hear anything if it wasn't there. 

Q W!hen that wasn't read off out ,of the agree-
ment was anything said hy you or by the N asses 
why that was not included? A It was talked 
over? 

Q No. I say when the contract was read 
and there was nothing in it about the right of 
way of the southerly owner and the upkeep of 
this alley, was anything said why it was not put 
in the agreementf A Mr. Semel ,I believe men-
tioned at that time that he, would give them an 
exact description when he got the deed. 

The Court: You haven't answered the 
question at all. 

Q ( Question read.) A Not that I recall. 

Mr. Semel : I offer the deed. 
(Paper marked Exhibit D. 1.) 

Re-direct examination. 

Q Mr. Weber, you have negotiated and ar-
ranged with Mr. and Mrs. Munzing with the 
owners of the property on the south to obtain a 
deed from them-

The Court: Release. 

Q -a quit claim deed and this paper marked 
D. 1, i,s w·hat you received from them this morn-
• °l A y . 1ng . es, su. 

Q When did you start ne1gotiations for the 
obtaining of this quit claim deed and release f 
When was the first time you began to negotiate 
with them for that? A Right after we were 
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notified that the Nasses had engaged counsel to 
not accept it on account of not having this drive-
way with the property; then I began to se1e 
whether I could get posseiS:sion of it. 

Q And you just giot posses.sion this morn-
ing1 A This morning. 

10 Q When did you close with them 1 A Yester-
day afternoon the arrange-ments were made, but 
the p,apers were signed this morning about 
twenty minute-s to eight. 

20 
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Q How many time.s w,e·re you there 1 A Half 
a dozen time,s. 

The Court: Did you ever tell the N asse.s 
what you were doing 1 

Witness: No, sir, I did not. 
The Court: Or anybody for them. You 

didn't tell the N asses or anybody for them 
what you were doing. 

Witness: Mr. Semel. I didn't t,eU either 
-of the N asses or their counsel, no. 

Q Who ,suggested to you that you try to 
0 1btain this release 1 A Counsel. 

Q This is the receipt for tihe money which 
you paid 1 A Yes, sir. 

The Court: I am not interested. 

DEFENDANT RESTS. 

TESTIMONY CLOSED. 
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EXHIBIT C. 1. 

Same as exhibit annexed to bill of complaint 
and printed in full on pages 4 to 10. 

EXHIBIT C. 2. 

WELFARE REALTY Co. THrs INDENTURE, Made 
TO the first day of October, 

ELEANOR F. M UNZING in the year of our Lord 
One Thousand Nine Hun-

dred and twenty-three, BETWEEN Welfare Realty 
Co. a corporation of the State of New Jersey, 
party of the first part. And Eleanor F. Munzing 
of the City of Newark, County of Essex and 
State of New Jersey, party of the second part: 
WrTNESSETH, That the· said party of the first 
part, for and in consideration of One Dollar ( $21.00) 
and other good and valuable consideration law-
ful money of the United States of America, to 
it in hand well and truly paid by the said party 
of the second part, at or before the sealing and 
delivery of these presents, the receipt whereof 
is hereby acknowledged, and the said party of 
the first part being therewith fully satisfied, 
contented and paid, has, given, granted, bar-
gained, sold, aliened, released, enfeoffed, con-
veyed and confirmed, and by these presents does 
give, grant, bargain, sell, alien, release, enfeoff, 
convey and confirm unto the said party of the 
second part, and to her heirs and assigns, for-
ever, All that certain tract or parcel of land 
and premises, hereinafter particularly described, 
situate, lying and being in the Town of Irving-
ton, in the County of Essex and State of New 
Jersey. 
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BEGINNING in the Southeasterly line of Lyons 
Avenue distant twenty six feet Easterly from 
the Easterly side of Normandy Place; thence 
running along Lyons Avenue South thirty eight 
degrees fifty nine minutes East seventy five feet; 
thence running South fifty two degrees twenty 

10 one minutes West one hundred feet; thence run-
ning North thirty eight degrees fifty nine min-
utes West · seventy five feet; and thence running 
North fifty two degrees twenty one minutes East 
one hundred feet to the Southeasterly side of 
Lyons Avenue and the point and place of Be-
g1nn1ng. 

20 

ToGETHl.!:H with a strip of land in the rear of 
said premises approximately eight feet front 
and rear by one hundred and one feet more or 
less in depth, and which strips runs to Nor-
mandy Place. The said party of the fi.rst part, 
its successors or assigns reserves the right of 
way in and over the strip of land above described . 
and which strip of land is to be used in common 
by and between the said party of the first part, 
its successors or assigns and the said party of 
the second pa.rt, her heirs, administrators, ex-
ecutors or assigns, and their servants and agents, 
tenants and occupants of the above described 

30 premises a11d the premises adjoining on the 
South at all times freely to pass and re-pass 
on foot or with ani1nals, vehicles or otherwise, 
to and fro over the same. rrhe cost of main-
taining and improving the driveway over the 
strip of land hereinabove referred to is to be 
paid equally by and between the owners of the 
property l1erein conveyed, and the owner of the 
property adjoining on the South. Subject to a 
mortgage held by The West End · Building & 

40 Loan Association of Newark, N. ,T. given to 
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secure the sum of Thirty-six Thousand Dollars, 
to rights. of tenants and restrictions of record. 
The strip of land hereinabove referred to runs 
between the southerly line of the premises herein 
described and the northerly line of the property 
owned by the said party of the first part, ad-
joining the above described premises on the 
south as described in a mortgage made by the 
said party of the first part to the Outlook Build-
ing & Loan Association. 

ToGETHER with all and singular the houses, 
buildings, trees, ways, waters, profits, privileges, 
and advantages, with 'the appurtenances to the 
,s.ame belonging or in anywise appertaining : 
ALso, all the estate, right, title, interest, prop-
erty, claim and demand whatsoever, of the said 
party of the first part, of, in and to the same, 
and of, in and to every part and parcel thereof, 
To HA VE AND TO HoLD, all and singular the above 
described land and premises, with the appur-
tenances, unto the said party of the second part, 
her h~irs and assigns, to the only proper use, 
benefit and behoof of the said party of the sec-
ond part, her heirs and assigns forever : And 
the said party of the first part does for itself 
and its. successors, covenant and agree to and 
·with the said party of the second part, her heirs 
and a1ssigns, that the said party of the first part 
is the true, lawful and right owner of all and 
singular the above described land and pren1ises, 
and of every part and parcel thereof, with the 
appurtenances thereunto belonging; and that the 
said land and premises, or any part thereof, at . 
the time of the sealing and deli very of these 
presents, are not encumbered by any mortgage, 
judgn1ent or limitation, or by any encumbrance 
whatsoever, by which the title of the said party 

10 

20 

30 

40 



50 

Exhibit C. 2. 

of the second part, hereby made or intended to 
be made, for the above described land an,d prem-
ises, can or may be changed, charged, altered or 
defeated in any way whatsoever: except as above 
stated. AND ALso that the said party of the 
first part now has good right, full power and 

10 lawful authority, to grant, bargain, sell and con-
vey the said land and premises in manner afore-
said; AND Ar,so, that the said party of the first 
part, will WARRANT, secure, and forever defend 
the said land and premises unto the said party 
of the second part, her heirs and assigns, for-
ever, against the lawful claims and demands of 
all and every person or persons, freely and 
clearly freed and discharged o.f and from all 
manner of encumbrance whatsoever, except as 
above stated. 

20 

30 

40 

IN WITNESS WHEREOF, the said party of the 
first part hath caused its corporate Seal to be 
hereto affixed and attested by its Secretary and 
these pre,s,ents to be· 1signed by its President, the 
day and year first above written. 

( Seal-Welfare Realty Co. Incorporated 1922 
New Jersey) 

WJ~LF ARE REALTY CO. 

By Frank Zwigard, 
President 

Attest 

OTTO KUHN, 
Secretary 

51 
Exhibit C. 2. 

' ss 
STATE OF NEW JERSEY } . 
CouNTY OF EssEx. · 

BE IT REMEMBERED, That on this 4th day of 
October, Nineteen Hundred and Twenty-three, 
before me, the subscriber, an Attorney-at-Law 
of New ,T ersey, personally appeared Otto I(uhn 
and made proof to my satisfaction that he is 
the Secretary of ·,v elfare Realty Co. the Grantor 
named jn the foregoing Instrument; that he well 
knows the corporate seal of said corporation; 
that the seal affixed to said Instrument is the 
corporate seal of said corporation; that the said 
seal was so affixed and the said instrument 
signed and delivered by Frank Zwigard who 
was at the date thereof the President of said 
corporation, in the presence of this deponent, 
and said President, at the same time acknowl-
edged that he signed, sealed and delivered the 
same as his voluntary act and deed, and as the 
voluntary act and deed of said corporation, and 
that deponent, at the same · time, subscribed his 
name to said Instrument as an attesting witness 
to the execution thereof. 

O':tiTO I(UllN. 

Sworn and subscribed before me at 
Newark, N. J. the date aforesaid. 

LOUIS LEVY, 
Attorney at Law of N. J. 

Received in the office October 8, A. U., 1923 at 
3 :23 P. M. No. 69 
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Office of 

REGISrrER o:F, D}jjEDS AND MORTGAGES 

ESSEX COUNTY, NEW JERSEY. 

STATE OF NEW JERSEY, } 
C E 

ss. 
OUNTY OF ~.SSEX. 
I,' How ARD S. Dooo, Register of Deeds and 

Mortgages. of the County of Sssex, State of New 
Jersey, do hereby certify that the foregoing is a 
true and correct copy of the record of a certain 
Deed made by Welfare Realty Co. to Eleanor 
F. Munzing and also of the certificate of ac-
knowledgment thereto annexed, as the same may 
be found recorded in my office jn book E-69 of 
Deeds for said County on pages 302-303. 

IN TESTIMONY WHEREOF, I have hereunto set 
2 0 my hand and official seal this 4th day of Decem-

30 

40 

ber, A. D. 1926. 
HO-WARD S. DODD, 

(SEAL) Register of Deeds and Mortgages. 

Compared by 43 & 24 
Office of 

Register of Deeds and Mortgages 
Essex County, New ,Jersey 

Certified Copy of 
Deed 

vVelfare Realty Co. 
to 

Eleanor F. Munzing 
Recorded October 8th. 1923 in Book 

E-69 of Deeds Pages 302-303. 

EXHIBIT C. 3. 
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OPINION. 

IN CHANCJ~RY OF NEW JERSEY. 

Between 
MoRRIS N Ass and MINNIE 

NAss, his wife, 
Complainants, 

and 

ELEANOR F. l\1:UNZTNG, 

Defendant. 

Opinion. 

1. Where time is not of the essence of a con-
tract for the sale of land, ordinarily, it is timely 

20 performance if a conveyance, in conformity with 
the contract, can be n1ade at the time of the 
decree for specific performance. 

30 

40 

2. Where time is not of the essence of a con-
tract to convey lands, neither party can put the 
other in default, and rescind, without giving a 
reasonable time limit in which to perform; and 
a suit for the recovery of down money is, prem-
ature if brought before the defendant is put in 
default. Such suit is not a substitute for the 
notice of a time limit for perfecting the con-
tract, and has not the effect of relieving the 
vendee of specifically perf orrr1ing. 

3. A vendor, able to perform at the time of 
the decree for specific performance and not 
before, though willing, is not guilty of laches. 
Nor is a vendee relieved of performance, be-
cause the value of the property fluctuated dur-
ing the pendency of his pre·maturely-brought 
suit for the purchase money. 
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For complainants, Jacob L. Newman and 
Lionel P. Kristeller. 

For defendant, Meyer M. Semel. 

BACKES, V.-C. 
This litigation is presented by a vendee 's bill 

to recover part purchase money paid on a con-
tract to convey land, and a counter-claim by the 
vendor for specific performance of the contract. 
The contract between the parties calls for a 
conveyance by the defendant to the complain-
ants, by warranty deed, free from all encum-
brances, except as therein mentioned, of an 
apartment house and curtilage on Lyons avenue, 
Irvington, '' Together with a .strip of land in 
the rear of said premises ten feet in width run-
ning to Normandy Place.'' This strip was sub-
ject to a right of way of an adjoining owner. 
It was known to be so encumbered by the com-
plainants, and the failure to especially note it 
in the contract was mutually accidental. It is, 
however, stated in the contract that the convey-
ance was to be "Subject to restrictions of rec-
ord.'' The contract was to be executed May 1, 
1926, and corr1plainants' counsel was still in-
vestigating the title on the closing day, and on 
May 5th _wrote the defendant's attorney, in re-
ply to his letter concerning the transaction, that 
he wquld be glad to take the matter . up with 
him in a few days. Instead, and without inti-
mation, the complainants brought this suit, on 
May 10th, to recover the down money, $1,000, 
and to impress it as a lien on the property, and, 
for cause of action, alleged the encumbrance of 
the eas·ement, with particularity; that the de-
fendant contracted to convey by deed of war-
ranty, free from all encun1brances, except those 

aw JerseY State Library 
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agreed upon, which did not include the easement; 
that the title therefore was defective and un-
marketable, and that although they were ready, 
the defendant, upon demand, refused to perform 
her contract, and was unable to do so. The 
answier denie·s the allegation and sets up that 

10 the defendant was and always had been ready 
and tendered herself ready to perform, and by 
counter-claim alleges that the omission of a 
notation in the contract of the encumbrance of 
the easement was by mutual mistake, and prays 
its reformation, and, as reformed, its specific 
enforcement. On the day of trial the defendant 
was ready to convey free of the easement, she 
having on that day procured a release. If 
reformation were necessary the contract could 
not be reformed and enforced as reformed. 

20 Wirtz v. Guthrie•, 81 N. J. Eq. 271. It is, how-
ever, conceivable that. the contract might be 
enforced as drawn, and the complainants be de-
creed to take the property subject to the ease-
ment, for it would not be a strained construction 
if it were held that the easement was a '' re-
striction,'' within the meaning of the provision 
of the contract to convey '' Subject to restrictions 
of record,'' in view of the forehand knowledge 

30 of the complainants of its existence, and the 
fact that it is a matter of record. But it is, not 
necessary that the defendant pursue that course 
for she now is able to convey free of the ease-
ment. Time was not of the essence of the con-
tract. It is timely performance if conveyance, 
in confonnity with the contract, can be made at 
the time of the decree. Gerba v. Mitruske, 84 
N. J. Eq. 141. And the defendant is not to be 
deprived of this privilege, afforded by equity in 

40 this class of relief, unless he had breached the 
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contract and the complainants had the right, for 
that reason, to treat it at an end when they 
brought their suit to recover the purchase money. 
And that they had not. IIad they become aware 
of the easement after the engagement they could 
have repudiated the contract, provided they 
acted promptly upon discovery, else the right 
would be waived. :U1ry, Spec. Perf. 224; Salis-
bury v. I-latch er, 2 Y. & C. ( C. C.) 54; Haggart 
v. Scott, 1 R. & N. 293; Halkett v. Earl of Dud-
ley (1907), 1 Ch. 590. r:J..'he right to repudiate 
arises out of want of mutuality and is coupled 
with the notion that the facts were concealed 
and the vendee deceived. But here the con1-
plainants all along knew of the easement, and 
they must be treated as if they had discovered 
the easement after making the contract and had 
waived the right to repudiate, and the cause 
must be considered simply as one of failure of 
the vendor to perform on the day stipulated in 
the contraet. 'fhe defendant stood ready to go 
forward, and the presence of the ease1nent did 
not warrant the charge in the bill that she could 
not and refused to perfor1n the contract, any 
1nore than the existence of a n10rtgage or other 
n~movable lieu would justify the assumption. 
Fixing of a d.ay for closing was a mere formal-
ity. Either party was entitled to fair leeway; 
neither could arbitrarily put an end to the con-
tract, and before one could put the other in de-
fault, and rescind, reasonable notice of time to 
perfonn was required. Orange Society v . Kon-
ski, 94 N. ~T. Eq. 95, Id. 254; Fry on Spec. Perf. 
( 6th Ed.), 510. .In this the complainants failed, 
and to this day. r:l.'heir suit was brought before 
they 111atured tl1eir cause for action by the requi-
site notice and demand -for performance, and it 
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is not maintainable. The suit cannot be re-
garded as a substitute for the -notice and de-
mand; it amounts only to -a gesture that the 
c1omplainants regarded themselves as no longer 
bound; it is not founded on a right to rescind, 
and has not the legal effect of relieving them 

1 o of liability to perform. 

20 

The defendant cannot be charged with !aches. 
The pendency of the complainants' suit was a 
definite declaration by them that they were un-
willing to carry out the terms of the contract, 
even though the defendant were able within a 
reasonable time to convey free of the easement, 
and they cannot be heard to complain that the 
defendant's ability to perform at the time of the 
decree comes too late. 

Nor is the plea, set up in the answer to the 
counter-claim, that the value of the property has 
fluctuated and that it is not now worth what it 
was at the time fixed for the closing, available 
to them. Their precipitate and ill-conceived suit, 
and reprobation of the contract, preclude the 
argument that the loss, if any, should fall on the 
defendant for her failure to do that which the 
complainants rejected in advance. 

The prayer of the bill will be denied and a 
3 O decree for specific performance will be ordered 

on the counter-claim. 

40 
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FINAL DECREE. 

IN CHANCERY OF NEW JERSEY. 

Between 

MoRRis N Ass and MINNIE 
NAss, his wife, 

Complainants, 
and 

ELEANOR F. MuNZING 
' Defendant. 

On Bill, &c. 

Final Decree. 

This cause coming on to be heard in the pres-
ence of Jacob L. Newman and Lionel P. Kris-
teller, solicitors for and of counsel with the com-
plainants, and Meyer M. Semel, solicitor for 
and of counsel with the defendant; and the Court 
having examined the pleadings, having taken 
proofs orally and in open court and having heard 
the arguments of counsel thereon· 

' 
And it appearing to the satisfaction of the 

Court that the defendant, Eleanor F. Munzing, 
on the fifteenth day of February, 1926, was the 
owner of all that certain lot, tract or parcel of 
land and premises situate and being in the Town 
of Irvington, County of Essex and State of New 
Jersey and more particularly deiscribed as 
follows: 

BEGINNING in the southeasterly line of 
Lyons avenue distant twenty-six feet east-

ro 

20 

30 

erly from the eas~erly side of Normandy 
Place; thence running along Lyons avenue 
south thirty-eight degrees fifty-nine minutes 
east seventy-five feet; thence running s,outh 
fifty-two degrees twenty-one minutes west 40 
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one hundred feet; thence running north 
thirty-eight degrees fifty-nine minutes west 
seventy-five feet; thence running north fifty-
two degrees twenty-one minutes east one 
hundred feet to the southeasterly side of 
Lyons a venue and the point and place of 
BEGINNING. 

Together with a strip of land in the rear 
of the said premises approximately ten feet 
front and rear by one hundred and one feet 
more or less in depth and which strip runs 
to Normandy Place. 

Subject, however, to the_ easement ~ar-
ticularly described in the bill of complaint. 

And it further appearing that on the said 15th 
day of February, 1926, the defendant, Eleanor 
F. Munzing (widow), entered into an agreement 
in writing with the complainants herein, Morris 
Nass and lVIinnie Nass, his wife, wherein and 
whereby the said defendant agreed to convey the 
aforementioned lands and premises by deed of 
warranty as particularly described in the con-
tract annexed to the bill of complaint on or be-
fore the first day of May, 1926, to the said 
complainants, Morris Nass and Minnie Nass, his 
wife and the said Morris Nass and Minnie Nass, 

' his wife, were to pay the sum of fifty-two 
thousand ($52,000) dollars for the same by the 
payment of one thousand ($1,000) dollars which 
was to be paid on the execution of the said agree-
ment and by the payment of the remainder of 
the price which the vendor was to receive by the 
payment of approximately six thousand ($6,000) 
dollars in cash, and by assuming a mortgage held 
by the West End Building & Loan Association 
in the nominal sum of thirty-nine thousand two 
hundred ($39,200) dollars, and by assuming a 
second mortgage held by Samuel Schechner in 
the sum of six thousand ($6,000) dollars, and by 

61 
Final Decree. 

the execution of a purchase money mortgage on 
the said premises, equivalent to the value of the 
back shares which have accrued to the said 
Eleanor ],. 1\1:unzing in the West End Building 
& Loan Association, less the sum of two hundred 
($200) dollars which sum of two hundred ($200) 
dollars is included in the cash to be paid upon 
the delivery of deed and closing of title, the said 
Morris Nass and Minnie Nass, his wife, to assign 
unto the said Eleanor F. Munzing, the afore-
mentioned back shares as additional security 
for the bond and mortgage about to be executed, 
until payment of that mortgage in full. 

And it further appearing to the satisfaction 
of the Court that the complainants, Morris Nass 
and Minnie Nass, did, on the tenth day of May, 
1926, file their bill in this court demanding a 
return of the deposit made on account of the 
same, alleging therein their readiness to complv 
with each and every the terms of the said agre~-
ment on their part to be performed, and that 
the defendant, Eleanor F. 1\1:unzing, was unable 
to comply with the terms of the said contract 
on her part to be performed; and 

· It further appearing to the satisfaction of the 
Court that the said defendant did file her answer 
in this cause denying the allegations aforesaid 
and praying a reformation of the contract sued 
upon, to except from the grant agreed to be 
made, the easement referred to in the bill of 
complaint, upon the ground of surprise and mis-
take; and a further counter-claim asking specific 
performance of the contract as it was prayed to 
be reformed, and to include the exception of the 
said easement; 
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And it further appearing that the said defend-
ant was unable to comply with the terms of her 
contract as alleged in the bill of complaint, until 
the 13th day of December, 1926, that being the 
date of the final hearing in this cause, and the 
defendant then in open court tendered herself 
ready at that time to perform the contract as set 
out in the bill of complaint, and announcing at 
the conclusion of the1 complainant's case that 1she 
was now in possession of a quit-claim deed cover-
ing the easement referred to in the bill of com-
plaint, and the Court having allowed the de,-
fendant to withdraw the two counter-claims filed 
in her original and amended answers and per-
mitting a supplemental counter-claim to be filed 
praying specific performance of the c,ontract as 
annexed to the bill of complaint; 

And the Court being further satisfied that the 
defendant is entitled to the relief prayed for in 
her supplemental counter-claim and that the bill 
of complaint filed by the complainants should be 
dismissed and that the relief prrayed for in the 
supplemental counter-claim should be allowed, 
and that the defendant i:s. ellltitled to specific per-
formanee of the· -aforementioned contra-ct as 
prayed for in the supplemental eounter-claim, it 
is thereupon on this 8th day of Mar:ch, 1927, 

ORDERED, ADJUDGED AND DECREED, that the 
bill of complaint filed by the complainants in 
the within matter be and hereby is dismissed 
with costs to be taxed, and it is further 

ORDERED, ADJUDGED AND DECREED, that the 
said agreement be in all things specifically per-
formed by the said complainants, and that the 
said complainants on the first day of April, 
1927, at the hour of ten o'clock in the forenoon, 
at the office of Meyer M. Semel, No. 116 Market 
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street, Newark, New Jersey, do pay to . the de-
fendant, the sum of six thousand ($6,000) dol-
lars, or such other sum or sums as may be 
found to be due, with interest thereon from the 
first day of May, 1926, together with costs taxed 
in this suit, as hereafter to be allowed; and at 
the same time to make, execute and acknowledge 
,in due form of law and deliver to the said 
Eleanor F. Munzing, their bond in a penal sum, 
being double the amount of the value of the 
back shares which have accrued to the said 
Eleanor F. Munzing in the West End Building 
& Loan Association, by reason of the mortgage 
held by the West End Building & Loan Associa-
tion on the aforementioned lands and premises, 
up to and including the first day of May, 1926, 
less the sum of two hundred ($200) dollars, and 
that the complainants do assign unto the said 
Eleanor F. 1'Iunzing, the aforementioned back 
shares as additional security for the aforen1en-
tioned bond and mortgage about to be executed, 
until that mortgage is paid in full; the afore-
mentioned mortgage to contain the usual in-
terest, tax assessment, insurance and installment 
default clauses and an agreement not to claim a 
credit on the interest payable on the bond and 
mortgage by reason of any tax assessed or to 
be assessed against the said premises, with in-
terest at six per cent. payable semi-annually; 
said complainants reserving unto themselves the 
right to pay off the said mortgage in whole at 
any time before the expiration thereof with in-
tere1st to the date• of payment, said mortgage to 
become due and payable on the first day of 
~,fay, 1929; and it is further 

ORDERED, ADJUDGED AND DECREED, that all taxes 
mortgage interest, water, rents and any other 
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adjustments and apportionments relating to the 
said premises in question shall be adjusted be-
tween the complainants and defendant as of 
May 1, 1926; and it is further 

ORDERED, ADJUDGED AND DECREED, that the 
complainants shall have and receive to their own 

10 use and benefit, the rents and income of the said 
premises from and after the first day of .May, 
1926 · but that there shall be credited to the de-' fendant against the amount of such rents and 
income allowed to the complainants, the cost of 
maintaining and caring properly and reasonably, 
for the said lands and premises since the first 
day of l\1ay, 1926; and it is further 

ORDERED, ADJUDGED AND DECREED, that if, at 
the said time and place hereinbefore mentioned 

20 the complainants shall fail or neglect to pay the 
aforementioned sum of approximately six thou-
sand ($6,000) dollars with inte!rest as herein-
before mentioned, together with taxed costs as 
hereinbefore mentioned, and to deliver the. bond 
and mortgage hereinbefrore referred to, duly ex-
ecuted and acknowledged, and upon tende1r of the· 
deed at the :above time and place by the s,aid 
Eleanor F. Munzing, the aforesaid sum of six 
thoursand ($6,000) dollars, or such othe·r sum or 

3o sums as shall be found to 'be due, with interest a'S 
aforesaid and the further amount of the afore-
mentioned purchase money mortgage with in-
terest from the' first day of May, 1926, togethe,r 
with taxed costs of this suit as hereinbefore 
mentioned, and such further sum or sums as 
may be found to be due to the said defendant 
upon an accounting as of May 1, 1926, shall 
become and hereby are impressed as a lien on 
the said premises and lands, in favor of the said 

40 Eleanor F. l\funzing, to the end that the, said 
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lands and premises may, at the option of the 
said defendant, be sold pursuant to and under 
the direction of this court, to satisfy such lien 
and that in case deficiency shall arise in such 
sale, said complainants shall be ordered by this 
court to pay such deficiency. -And it is further 

ORDERED, that the said complainants do pay 10 
to the s-olicitor of the defendant, Meyer M. Semel, 
all of the costs of this suit to be taxed, and a 
counsel fee in the sum of three hundred ($300) 
dollars, which is allowed to the solicitor of the 
defendant; and it is further 

ORDERED, that true copies of this decree and of 
the said taxed costs, be served on the solicitor 
for the complainants within ten days after the 
date of the taxed bill of costs, which copies of 
decree need not be certified to, except by the 2 o 
solicitor of defendant. 

Respectfully advised, 

JOHN H. BACKES, 
V.-C. 

Consent is hereby given to the entry of the 
above decree as to form. 

JACOB L. NEWMAN, 30 
Solicitor for and of Counsel 

with Complainants. 

40 
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NOTICE OF APPEAL. 

IN CHANCERY OF NEW JERSEY. 

Between 

MoRRIS NAss and MINNIE 
N Ass, his wife, 

Complainants, 

and 

ELEANOR F. M UNZING, 
Defendant. 

On Bill, &c. 

Notice of 
Appeal. 

7 

The complainants, Morris Nass and Minnie 
Nass his wife hereby appeal from the whole and 
ever; part of the final decree dated the eighth 
day of March, nineteen hundred and twenty-
seven, made in this court, by the Chancellor, on 
the advice of Vice-Chancellor John H. Backes, 
in the above-entitled cause, to the Court of 
Errors and Appeals, the court of last resort in 
all causes. 

Dated, March 10, 1927. 

JACOB L. NEWMAN, 
Solicitor for and of Counsel 

with Complainants. 
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PETITION OF APPEAL. 
Filed March 12, 1927. 

New Jersey Court of Errors and Appeals 

Between 

MoRRIS NASS and MINNIE 
N Ass, his wife, 

C omplainants.-A ppella.nts, 

and 

ELEANOR F. MuNZING, 
Defendant-Respondent. 

On Appeal, 
&c. 

Petition. 

10 

20 To the Honorable, the Court of Errors and Ap-
peals, the Court of Last Resort in aU Causes. 

The petition of J\!lorris Nass and Minnie Nass, 
his wife, the appellants in the above-stated 
cause, respectfully shows: 

1. That your petitioners find themselves ag-
grieved by the final decree made in the Court of 
Chancery by his Honor, Edwin Robert Walker, 
Chancellor of the State of New Jersey, bearing 30 
date the eighth day of Maflch, nineteen hun-
dred and twenty-seven, in a cause therein pend-
ing, wherein the said Morris Nass and Minnie 
Nass, his wife, were complainants, and · the said 
Eleanor F. Munzing, was defendant, in the fol-
lowing respects, to wit: 

(A) That the said decree adjudges that the 
complaint filed in the Court of Chancery by the 
appellants, be dismissed, with costs; and 

40 
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(B) That the respondent was permitted to 
withdraw her amended counter-claims praying 
for reformation of the contract mentioned in the 
bill of complaint, and for specific performance 
of the contract of sale as reformed, and permit-
ting the said respondent to file a supplemental 

10 counter-claim, and because said decree adjudged 
that the respondent was entitled to specific per-
formance of the agreement set out in the bill of 
complaint, because the, said deeree adjudged that 
the appellants do pay to the1 re1spondent the con-
sideration monies to be found due, pursuant to 
the terms of the contract mentioned in the bill 
of complaint, and required the said appellants 
to pay counsel fees and costs, pursuant to said 

20 
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decree. 
Your petitioners, therefore, pray that the said 

decree of the Chancellor . may be in the par-
ticulars aforesaid, reversed, set aside, and for 
nothing holden, and that your petitioners may 
have .such relief in the p,remis,e1s as, to thi8 Honor-
able Court may seem just. 

Dated March 10, 1927. 
JACOB L. NEWMAN, 

Solicitor of Complainants-Appellants. 
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ANSWER TO PETIT'ION OF APPEAL. 

NEW. JERSEY COURT OF ERRORS 
AND APPEALS. 

Between 

MoRRrs NASS and l\frNNIE N Ass 
his wife ' 

' Complainants-Appellants, 

ancl 

ELEANOR F. MUNZING 
' Defendant-Respondent. 

On Appeal, 
&c. 

Answer to 
P etition of 
Appeal. 

·1 

10 

The answer of Eleanor F. Munzing, the ahove-
named defen:dant-appellee, to the petition of 20 
appeal of Morris Nass and Minnie NJass l . 'f ..... , 11S 
w\ e, _the above-named appellants. 

rh1s appellee, not wdmitting the truth of all or 
any o_f the matters in the said petition of appeal 
co_nta1ned, for answer thereto nevertheles·s ad-
,m1ts that a decree was, on the 8th dav of M . 1 1921"'.' d ., arc 1, 

'' ma e and_ entered in the Court of Chancery 
of New J ~rsey_ in the above-entitled cause for the 
purposes in said petition mentioned and as there- 30 
in_ set fortih; but as to the ·substance and form of 
said decree, this appellee begs leave to refer 
there~o when the same shall he produced. 

!hrs app~llee is advised and believes that the 
said decree rs agreeable to equity; and she prays 
that t~e same may be affirmed with co-s ts to be 
taxed 111 favor of this appellee. 

-
:MEYER l\L SE~IEL, 

So]icitor for and of Counsel 
·with Appellec. 
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EXHIBIT D. 1. 

THIS INDENTURE made this 13 day of De-
cember, in the year of Our Lord One Thousand 
Nine Hundred and Twenty-six, BETWEEN: 

I{ARL FARR and JOHANNA FARR, his 
wife of the Town of Irvington, County of 
Essex and State of Ne•w Jersey 

hereinafter referred to as the party of the first 
part, and 

ELEANOR F. MUNZING, of the Town of 
Irvington, County of Essex and State of 
Ne,w Jersey 

hereinafter referred to as the party of the second 
part, WITNESSETH THAT: 

The said parties of the first part, in con-
sider.a tion of the sum of One Dollar and other 
g,ood and va1ua,ble consideration to them in hand 
paid before the delivery hereof, ha,th remised, 
released and forever quit-claimed and by these 
presents doth remise, release and forever quit-
claim to the party of the second part and to h~:ir 
heirs administrators, executors and as•signs, all 
of their right title and interes.t in and to all that 
lot, tract or parcel of lands and premises here-
inafter particularly described, situate, lying and 
being in the Town of Irvington, County of Essex 
and State of New Jersey: 

BEGINNING in the south-easterly line of 
Lyons Avenue dis!tant twenty-six feet east-
erly from the easterly side o.f Normandy 
Place; thence running along Lyons Avenue 
south thirty-eight degrees fifty-nine minutes 
east seventy-five feet; thence running south 
fifty-two degrees twenty-one minutes west 
one hundred feet; thence running north 
thirty-eight degrees fifty-nine minutes west 
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seventy-five feet; thence running north fifty-
two degree•s twenty-one minutes east one hun-
dred feet to the south-easterly side of Lyons 
Avenue and the point and place of BE-
GINNING. 

Together with a strip of land in the rear 
of the said premises approximately eight 10 
feet front and rear by one hundred and one 
feet more or less in depth and which strip 
runs to Normandy Place. 

Together with all the appurtenances and all 
the estate, right, title and interest, claim or de-
mand whatsoever of the parties of the first part, 
to have and to hold t,he above mentioned and 
described premises with the appurtenances unto 
the said party of the second part, her heirs, 
executors, administrators and assigns forever. 20 

WHEREAS, by certain deed dated the first 
day of Octob-er, 1923, the Welfare Realty Co. a 
corporation of the State of New Jersey· did sell 

' ' transfer and convey unto Eleanor F. Munzing, 
then of the City of Newark, County of Essex and 
State of New .Jersey, the afore,mentioned lands 
and premises, and 

WHEREAS, by the terms of the af oremen-
tioned deed the said Welfare Realty Co. did re-
s:rve unto itself, its successor,s or assigns, the SO 
right of vvay in and over the strip of land above 
described and which strip of land was to be 
used in common by and bet\,·een the said "\Velfare 
Realty Company, its successors and assigns, and 
the party of the second pa rt herein, lwr heirs, 
administrators, executo1·s or assigns, and the 
servants and agents, tenants and occupants of 
the a1bove described premises and the premises 
adjoining on t'he south, at all times freely to pass 
and repass on foot or with animals, -ve·hicle,s or '40 
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otherwise, to and fro over the same and by the 
terms of the aforementioned deed the cost of 
maintaining and improving the driveway over the 
strip of land hereinahove referred to, was to be 
paid equally by and between the owners of the 
property conveyed to the said Eleanor F. Munz-
ing and the owner of t1he property adjoining on 
the south, and 

WHEREAS, by deed dated the 11th day of 
October 1923, the W elfiare Realty Co. afore-
mentioned did give, grant, bargain, sell and con-
vev unto Albert Scherer Daly and Magdalene Z. 
D;Iy, his wife, the lands and premises adjoining 
on the south of the aforementioned premises, and 

vVHEREAS, the said Albert Scherer Daly and 
1\!Iagdalene Z. Daly, his wife, did give, grant, 
bargain, sell and convey unto the parties of the 
first part herein, the said lands and premises ad-
joining on the south of the aforementioned prem-
i•ses, by the terms of which deeds and by virtue 
of the aforementioned conveyance to the said 
parties of the· first part herein, all of the right, 
title and interest of the Welfare Realty Co. in 
and to the aforementioned easement and the right 
of way to and over the lands and premises of the 
party of the second part herein vested in the 
said partie.s of the first part herein and inured to 
the benefit of the said parties of the first part 
herein and their lands and premises whic11 arc 
more particularly described as follows: 

BEGINNING at a point in the south-east-
erly line of Normandy Place distant south-
v1rester]y 110 feet from the intersection of the 
same with the southerly line of Lyons ..LI\_ ve-
nue; thence running (1) sonth 38 degrees 59 
minuteis east 100 feet; thence (2) south 32 
degrees 21 minutes ,vest 33 ~eet; thence ( 3) 
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and 

north 38 degrees 59 minutes west 100 feet to 
Normandy Place as aforesaid; thence (4) 
1aiong the s1ame north 52 degrees 21 minutes 
ea.sit 33 feet to the point and place of BE-
GINNING. 

WHEREAS, it is the desire of the partie1s here-
to that the lands and premises of the said 
Eleanor F. Munzing and more particularly de-
scribed herein, be released from the easement 
created ag1ainst the said lands and premises of 
~leanor F. Munzing aforementioned in and by 
virtue of the provisions of the said deed of the 
Welfare Realty Co. to Eleanor :B,. Munzing dated 
October 1st, 1923 and recorded in Book E 69 of 
De,eds on pages 302-303 in the office of the 
Register of E,ssex County; and 

WHEREAS, it is also the desire of the parties 
o_f the first part to be released from the oblig;a-
tion of t1he cost of maintaining and improving 
said driveway over the sit.rip of land hereinbefore 
referred to as is more particularly set forth in 
the said deed of Eleanor F. 1'1unzing aforemen-
tioned, it being the intention of the parties here-
to and the said partie,s to tl1ese presents do 
herewith in considera,tion of the sum of One 
Dollar and other good and valuable consideration, 
each to the other in hand paid agree that the 
said parties of the fir,st pa rt, their heirs execu-
tors, administrators or assig11s, be and hereby 
are released and discha igco from any and all 
oblig,ations lrnretofore incurred and hereafter to 
be incurred· by reason of any cost of maintaining 
and improving the drive·way over the said strip 
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of fa11d hereinabove ·· referred to and that the 
lands and premises of the s,aid partie-s of the first 
part be likewise released and discharged from 'iO 
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any liens costs or charges which have heretofore 
incurred or hereafter may be incurred by reason 

· of the maintenance and improvement of the said 
driveway; and the said lands and premises of 
the siaid Eleanor F. Munzing aforementioned be 
and hereby are released, di,scharged and freed 
from any easement or any other obligation in 
favor of the said partie.s of the first part and 
their lands and premises aforementioned, and 
that the said easement be and hereby is abro-
gated, nullified, cancelled and made void and of 
no effect. 

IN wrrNES.S ,VHEREO:b\ the par1ties hereto 
have hereunto affixed their signa.tures and seals 
the day and year fir1st above written. 

CARL FARR 
JOHANNA FARR 
ELEANOR F. MUNZING 

Signed, sealed & delivered in 
the presence of 

FREDERICK w. w EBER, 
A Notary Public of New J·ersey . . 

( L. S.) 
(L. s.) 
(L. S.) 

STATE OF NEW JERSEY, } ao · ss. CouNTY OF EssEx. 

40 

BE IT REMEMBERED, That on this 13th. day of 
De-ce.mber in the year of our Lord One Thousand 
Nine Hundred and Twenty-six, before me, the 
subscriber, a Notary Public of New Jersey per-
·sonally appeared Karl Farr and Johanna Farr, 
his ·wife, who, I am satisfied, are the grantors 
merntioned in the within Instrument, to whom I 
first made known the contents thereof, and there-
upon the,y acknowledged that, they signed, sealed 
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and delivered the same as their voluntary act 
and deed, for the uses and purposes therein ex-
pressed; and the said Frederick W. W e,ber Jo-
hianna Farr being by me privately examined, 
separate and apart from her s·aid husband, 
further acknowledge that ,she signed, sealed and 
delivered the same as her voluntary act and deed 
FREELY, without any fear, threats or compul~ 
sion of her said husband. 

FREDERICK W. WEBER 
' A Notary Public of New Jersey. 

STATE OF NEW JERSEY, } 
COUNTY OF ESSEX. ss. 

BE IT REMEMBERED, That on this 13th day of 
December in the year of our Lord One Thousand 
Nine Hundred and Twenty-six, before me, the 
subscriber, a Notary Public of New Jersey per-
sonally appeared Eleanor F. M unzing (Widow) 
who, I am satisfied, is the grantor mentioned in 
the within Instrument, to whom I first made 
known the contents thereof, and thereupon she 
acknowledged that, she -signed, sealed and de-
livered the s1ame as her voluntary act and deed, 
for the uses and purposes therein expressed; and 
the said Frederick W. Weber. 

FREDERICK: vV. WEBl~R, 
A Notary Public of New Jersey. 
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DEED 

KARL FARR and JOIIANNA FARR 

TO 

ELEANOR F. 1\1UNZING (WIDOW) 

(Rubber Stamp) 

COMPARED 
BY 

48 & 33 

Dated, November 1926. 

R . d . the· Reg·fater's. Office of the ece1ve 1n 
County of Essex, N. J. on the 17th day 
of Man:~h A. D., 1927 at 12 :29. o'clock 
in the afternoon, and Recorded in Book 
C-76 of Deeds, for said County, on pages 
103-105. 

HOW ARD S. DODD, 

Law Offices, 
MEYER M. SEMEL, 
Proctor Theatre Bldg., 
116 Market Street, 
Newark, N. J. 

Register. 

Arthur W. Cross, La.w Printer, 55-57 Lafayette Street, Newark, N . J. 

New Jersey Court of Errors and Appeals 
Between 

1\1oRRIS NAss and 1\1rNNIE NAss, 
his wife, 

Complainants-Appellants, 

and 

ELEANOR L. MUN ZING 

(widow), 
Defendant-Respondent. 

BRIEF ON BEHALF OF APPELLANT'S. 

Statement. 

This is an appeal from ,a final decree of the 
Court of Chancery ente,red on the 8th day of 
March, 1927, advised by . Hon. John H. Backes, 
Vice-Chancellor, which after final hearing, dis-
missed the bill of complaint filed by the appel-
lants and granted the extraordinary relief of 
specific performance to the respondent on the 
supplemental counter~c.laim filed after the final 
hearing. 

The bill of complaint was filed in the Court 
belo.w on May 10, 1926, for the purpose of im-
pressing upon the lands of the re,spondent a 
vendee 's lien for down money paid upon the con-
traict of purchase ,and sale of premises owned by 
the respondent in the Town of Irvington, because 
it was therein alleged that the respondent was· 
unable to make title in accordance with the terms 
of her contract. 

The contract, Exhibit C. 1 annexed to the bill 
of complaint, provided for the purchase by the 
appellants and the sale by the re·spondent of a 
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trac.t of land in the Town of Irvington upon 
· which there was erected a frame apartment house. 
It also was provided that the land to be sold 
was 75 feet front by 100 feet in depth? '' toget_her 
with a strip of land in the rear of said premise,~ 
10 feet in width, running to. N orman~y Place. 
The purchase price was also included 111 the con-
tract of sale and it was therein agreed that the 
deeds were to be delivered "free from _all 
cumbrances except as hereinafter mentioned. 
The exceptions mentioned were restrictions of 
record existing tenancies and le-a.ses, and the 
mortg~ges upon the property. The -search u~on 
the property disclosed that in the deed conveying 
the land to the respondent, the Welfare R:ea~ty 
Company, the vendor in that deed, inserted 111 its 
conveyance the following: . . 

"TOGETHER with a ,strip ~f land 111. the 
rear of said premises approximately eight 
feet front and rear by one hundred. and oi:ie 
feet more or less in depth, and wlnch strip 
runs to N orm-andy Place. . 

The said party of the first part, ~ts suc-
cessors and assi,g111s, reserves the nght of 
way in and over the strip of land 3:bove de-
scriibed, and which strip of land 1s to ?e 
used in common by and betwe~n the said 
party of the first part, its successor1s and as-
signs, apd the _p~rty of the sec~nd part, 
their heirs adm1111strators and assigns, and 
as tenants' and occupants of th~ above_ ~e-
scribed premises and t~e pre·m1ses adJ0111-
ing on the south, at all t_1mes, Jreely to pass 
and re-pass on foot or vvith animals, vehicles 
or otherwise to, from and over the ~~me. 

. The cost of maintaining and repa1~1ng the 
driveway over the striI? of land here1nabove 
referred to is to be paid equally by ~nd be-
tween the owners of the property herein con-
veyed and the owner of the property ad-
joining on the south.'' 
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Upon the discovery of this easement and bur-
den upon the land, the appellants refused to take 
title, inasmuch as the respondent was unable to 
convey title in accordance with the terms of her 
contract; re,scinded and repudiated the agree-
ment, and instituted the present litigation to im-
press their vendee 's lien for the down money, 
search fees, and etc. 

The respondent filed her answer and later an 
amended answer denying the allegations in the 
bill of complaint, and set out three defenses: 
first, that the appellants were not ready at any 
time to take title; second, that the appellants 
a'handoned their rights under the contract; and. 
third, that the respondent had always been ready, 
willing and able to perform her agreement and 
tendered herself ready and willing to co])vey '' as 
per the original terms of the agreement,'' as 
said Court of Chancery shall order and direct. 

Both the original and the amended answer 
contained two counter-claims. 

(a) A pra.yer for reformation of the contract 
annexed to the bill of complaint, alleging therein 
that through error, mistake, surprise or inad-
vertence the written contract annexed to the bill, 
of complaint omitted a recital of the easement 
above mentioned, and priayed that the easement 
in full as set out in the deeds to the respondent 
be included as a part ~f the written contract of 
purchase and sale between the appellants and the 
respondent; and 

(b) A prayer a.sking for specific performance 
of the agreement as ref armed. 

To these answers and counter-claims the ap-
pellants joined issue and answered. The case 
being at issue, the cause was, brought on for final 
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hearing at the Chancery Chambers in Newark 
seven months after the bill of complaint was 
filed, on December 13, 1926, upon the pleadings 
as herein outlined. 

After the introduction of the· appellants' evi-
dence and after the Court had advised the re-
spondent that relief on her counter-claim for ref-
ormation and specific performance of the re-
for,med agreement could not be had under the 
authority of Wirtz v. Guthrie, 81 N. J. E. 27_1, 
the solicitor for the respondent announced 111 

open court that the respondent waived the third 
separate defense in her . amended . answer and 
also the counter-claims for reformation and spe-
-cific performance and offered to produce a re-
lease of easement or a quit-claim deed which she 
ha:d that day (December 13, 1926), obta:ined, re-
leasing the land described in the contract fro·m 
the burden of the ea:sement found upon the ex-
amination of the record. The appellant's evi-
dence was then continued and the Court granted 
leave to the re·spondent at the oonclusion of the 
final hearing to file a :supplemental counter-claim. 

That counte·r-daim, now praying sp,e1cific per-
formance of the contrac:t as annexed to the bill 
of _ complaint, upon whl1ch the Vice-Chancellor 
granted the relief at final hearing is a complete 

· turn-about on the part of the respondent, and 
although an answer · was filed thereto by the aJ?-
pellants, we submit that the leave to file t~1s 
supplemental pleading was an abuse of dis-
cretion by the trial court, and .that the decree 
should therefore be reversed and the Court be-
low directed to enter a decree in favor of the ap-
pellants upon the pleading·s and proofs as pre-
sented at the final hearing·. 

The filing of this supplemental pleading re-
sulted in the trial of an issue entirely different 
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!rom that which had been framed by the plead-
1ng,s up to that point, and as the issues framed 
by the supplemental counter-claim were so op-
posed to the framed issues, it has resulted in the 
trial of an entirely different cause of action. 

At this point it should also be taken into con-
sideration that the respondent has acted in bad 
faith, inasmuch a,s she permitted the final hear-
ing to be brought on, upon pleadings framed by 
her so that the appellants were called upon to 
meet a. situation set out in her counter-claims 
. ' 
i. e. that there was a mistake in the original 
agreemen,t, and that that agreement was sought 
to be reformed and then sp.ecifically enforced. 
That defense and cross-action the appellants 
stood ready and prepared to meet at the final 
hearing. 

Had the re,spondent by her pleadings tendered 
herself ready, as she did upon the final hearing, 
to perform her written eontract and tendered 
herself ready . to deliver a deed free from the 
eas,ement, then the a;ppellants would not have 
been prejudiced by a delay of over seven months 
and it is possible and more than likely that th~ 
title might have been c1osed. Tiie respondent, 
however, by her pleadings, should now be 
estopped from fl-ling a supplemental plea at this 
late date, tendering herself ready to perform an 
agreement, w;hich throughout the litigation she 
has elaimed ·was an erroneous agreement and 
whic1h she has sought to reform to include an 
agreement tlhat she de.sired incorporated therein 
for her protection and benefit. From the evi-
dence it is apparent that at no time up to the date 
of the final hearing ·was the respondent in a posi-
tion to cionvey in aecordance with her written con-
tract, as the deed removing the easement from the 
land \Yas executed on the 13th day of December, 
1926, the day of the final hearing. (Ex. D. 1.) 
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POINT 1. 
The filing of the bill of complaint by the ap-

pellants in the court below was a rescis.sion of the 
contract, and thereupon an absolute legal right 
accrued to them, and they thereupon became en-
titled to a return of their down money, search 
fe.es and expenses. 

The evidence in the case at bar is that im-
mediately upon ascertaining the defects in the 
title of the respondent, the appellants filed their 
bill in the court below, alleging a rescission of 
the contract and praying a return of their down 
money, search fee·s, etc. 

In this situation the appellants were directly 
within the rule found in Pomeroy's Equity 
J urisprudenc:e, 2nd Eid., vol. 5, page 4979 : 

'' If however the vendee had no knowledge 
' of the vendor's inability to convey . at the 

time of the agreement, · he may at his ele~t~on 
repudiate the agreement upon ascerta1n1ng 
the lack of, or defect in, the title." 

Vice-Chancellor Bentley in Gershonowitz v. 
Neider, 95 N. J. E. 580, cites Pomeroy with ap-
proval. 

In 27 R. C. L. 648, sec. 410, the general rule 
is laid down as follows: 

'' As a general rule the default of the ven-
dor in the performance of his contract to 
convey the purchaser not being in default, 
is gro~nd for the rescission of the contract 
by the purchaser. * * ij., If the contract 
is for the sale of a tr,act of land as a whole, 
the failure of the vendor's title• to a part, will 
ordinarily entitle the purchaser to re-
scind * * *. ' ' 

This is likewise the rule laid down in Thomp-
son on Real Property, vol. 5, p. 428, and Williston 
on Contracts, vol. 2, p. 1685. 
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POIN·T 2. 

The permission to file a supplemental counter-
claim granted the respondent by the learned 
V~ce-Chancellor, a:t the final hearing after the 
tnal of the issues joined upon the filed pleadings 
thereby changing the form and nature of her de~ 
fense, was an abuse of discretion. 

Per.mission to amend pleadings to conform to 
the proof introduced, is the subject of discussion 
in 21 R. C. L., p. 577, Sec. 130, and in t'he sections 
following. '.l1he general rule is there stated, 
afte1r admitting that it is the practice liherally 
to ,allow amendments, tlha t : 

"It is only essential that in the exercise 
of this powe·r, no vested right shall he dis-
turibed; that the cause of actiion or defense 
-sihall not he· suhstantially CJhanged; or that 
the theory of the- case is not altered.'' 

In this case it is to he observed that by the 
filing of the s-upplemental counter-elaim after is-
sue joined and the tri1al of the issue, the nature 
and theory of the respondent's cause of action 
in t!he counter-claim was entirely changed: the 
original counter-claim was ·based upon a dis-
affirmance of the contract and sought a refor-
mation thereof; the supplemental counter-claim 
was based on an affirmance- -of the contract as it 
was originally made and sought specific per-
forn1ance thereof. 

In New Jersey this rule of pleading,' disallmv-
ing amendments whi'Clh change the form and na-
ture of causes of action ( and defenses), has been 
approved in a very recent cas·e, Blu1n Building 
Co. v. Ingersoll, 4 N. J. Adv. Rep. 1394-1398: 

': A word a•s tio- the practice. Setting up a 
maintainable, new and inconsistent cause of 
action is not allow1able afte-r issue.'' 
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It would seem., therefore, th.at the permission 
to file the supplemental counter-claim -setting up 
a maintainable, new and inconsistent caus:e of 
action, in wlhich the respondent as-sumed a com-
pletely contrary attitude and cause of action 
(defense) from that russerted in the original 
counter-claims as filed, was without the hounds 
of judicial discretion. 

POINT 3. 

. The respondent by her original and amended 
counter-claims elected to declare the contract an-
nexed to the bill of complaint at an end, and by 
such election is estopped from filing a supple-
mental counter-claim, after the final hearing, 
seeking affirmance of the contract, which she 
had heretofore repudiated, and permission to 
file such supplemental counter-claim was an 
abuse of discretion. 

The respondent by her pleadings filed prior 
to the final he1aring made an election. The filing 
of the bill of complaint in t'he· Court below gave 
to the respondent her opportunity to admit the 
existence of the contract annexed to the hill of 
cromp,laint, or admit it.s resic:ission as alleged 
by the appellants. Her ori,ginal plea:dingis in the 
Court below substantiate the appellants' allega-
tions that the contract was rescinded, for the 
respondent throughout the proceedings and until 
the very day of the final hearing, by her plead-
ings, never admitted that the contr1ac:t, annexed 
to the bill of oompl1aint, was still in existence, 
but endeavored to have the Court below make 
a new contract to contain ·what she maintained 
was the true agree,ment bet-ween the pa:rtie1s. She 
thereby made an election, which election, we 
maintain, is a bar to the relief of spec1ific per-
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formance just as effectively as . f th . 
had commenced th . . 1 e appellants ' · ' · eir suit at law for d 
and then, discontinuing that . ·t amage-s, · t · · sm commenced 
su1 in the Court below for specific ~f . . a 
of the contract Se Bl . p_er ormance-
J 

· e um Building c 
ngersoll, supra. o. v. 

ch~'~ eltc\ion of re,medie,s i,s defined as the 
co-exY;1f n e ween two or mor,e different and 
allowed bg rodes o~ procedure and relief 
On th. y ~w on the same state of facts 
1 

. is quest~on the language of th S, tr· 1· 
aw is sometimes d e co is 1 

allowed t , use ; a man shall not be 
th b . o_ approbate and reprobate ,:,, * ;>:, 

is -~n ~~i: pfor th~t~pplication of the dortrin(; 
l roposi ion that where there is b 
r~i:/ne~~ by c?ntract, a choice between 'twt 
irreco1:~!za,1tz!i~1af;:i;c~f dri;)i~n tf pposite and 

e~f1•de and bar the prdsec:t/o:e 0/a~~: 
also -;; e ta:ne principle being applicable 
of the el~c~ooicef of def~ns~s. Tile doctrine 
erally re J o re•m-edies is, therefore, gen-
the 1 . ,,ar ed as being an application of 

t aw o eist.oppel, upon the theory that a 

O
pf,arh1 c~nhnot in the exertion or prosecutio11 

1s ng ts oec · · .. 
(··t 1· ' upy inconsistent pos1t10ns '' 

1 a 1cs _ours). · 
Election of Remedies 9 R C L S t· p. 956: ' · • ., ec 1011 1, 

. Th~ doctrine of election of re,medies as adopted 
in tlus State has very recently been f 11 · d · u y sum-
marize in the Blum Build. C . · . . · ing o. case., supra 
in an op1n1on by Backes V -C from I . ' · , · ·, .. w 1ose op1n-
1on the pre·sent ap1:eal is taken (p. 1398): 

. The comp1a1nant having by its ori ·nal 
bill el~cted to be no longer bound by t:l gi c tract t · .1 1e cion-
h dis J?flVI eged _to again c:hose to be 
. oun · a ving c0 1!1lll.1; tted its elf to a re-
co~lery of. the deposit, its right to have the 
property is forever gone. The election is 
irrevocaible. Claron v. Thomrnessen, 2 N. J. 
Adv. R. l509; HeJler v. Elliott 44 N J L 467 Tl , · • aw . ie commencement of an action, ·where 
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al1l the facts arec known, i1s eonclusive evidence 
of an election. Conr1orw v. Little, 115 N. Y. 
387. '' A party,'' says __ Big~low, '.'cannot 
either in the course of litigation or in deal-
ings in pa.is, occupy inconsistent positions. 
Upon that T'ule election is founded. A man 
shall not be allowed to approbate and repro-
bate. And whe,re a man has an electiion ~be-
tween several inconsistent causes of action 
he will be •confined to th.at ·which he fir,st 
adopts. The eleir:ti~n,. if ma1<;le ~ith knowl-
edge of the facts, is n:1 itself binding. It can-
not be withdrawn without due consent. It 
cannot be ··withdrawn though it has not been 
acted upon by another by any change of 
position.'' Big. Estop. ( 6th ed.) 732. A 
comprehensive· istatem,ent of the effect of 
an election is given in 20 Corp. J ur. 38, _th~s: 
'' An eleotion once made betwe,en co-existing 
remedi,al rights which are ineonsiste;1t i,s not 
only irrevocable and cannot be ~thdrawn 
without due consent even though 1t has not 
been acted upon by anothe·r to his d_etriment, 
but it is also ,c:0ndusive and constitutes an 
absolute bar to any action, suit or procee9--
i1Jg based upon a remedial righ~ inconsistent 
with that asserted by the election or to the 
maintenance of a defense founded on such in-
consistent rights.'' Chancellor _ Kent? i:1 Sa1;1-
ge·r v. Wood, 3 John. Ch. 416, put it 111 t~is 
way: '' Any decisive act of the party, with 
knowledge of his rights, and of the fact, ?e-
termines his election in the case of confhct-
ing and inconsistent remedies.'' I_n _Con~i-
han v. Thompson, 111 Mass. 270, 1t is s~nd 
that "the defense of wa.iver by election 
arises when the remedies a-re inconsistent, 
as where one action is founded on an affir-
rnance and the other u.po1fb the disatfinnance 
of a voidable contract, or sale of property. 
In sitch cases any decisive a.ct of affirm.ance 
or disaffir1nance, if -done with k~i.owledge of 
the fact, deter-mines the lega:Z r~ght_s of the 
parties once for all. The i1risti~ut~on of. a 
suit is such a decisive a.ct, and if its main-
tenance necessarily involves an election to 
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affirm or disaffirm a voidable contract or 
sale, or to r~scind ?ne, it i~ generally held to 
be a conclusive wa,iver of in~onsistent rights, 
and thrus to def eat any action subsequently 
broug_ht thereon_. In Thompson v. Howard, 
31 Mich. 312, this language is used : '' A man 
may not take two contradictory positions and 
whe·re he has a right to chose one or' two 
n:iodes of redre,ss, and the two are so incon-
si1sten_t that the assertion of one involve,s the 
ne~:abon or repudiation of the other his 
deh~,erate and settled choice of one '·with 
lmowledge or meians of knowledge of suc:h 
f ~cts as woul~ a utihorize a resort to each, 
wdl preclude him thereafter from going back 
and electing again. '' In Rodermund v. Clark 
46 N. Y. 354, the principle is stated in th.i~ 
m;anne,r: '' Where there exists an electi~n 
between inconsistent remedies the party is 
confined to the remedy which he first prefers 
and adopts. Tlhe remedies are not concur-
rent, and the cJ~oice between them being 
onee made, the right to follow the other is 
foreve,r gone." (Italics ours.) 
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POINT 4. 

The respondent is guilty of g,.,oss laches and 
in• equity ought not to preva.il upon her supple-
mental counterclaim for specific performance 
filed after the final hearing as this extra-
ordinary relief and the discretion of _the C_ourt 
ought not to be eocercised in her favor 1n a s1tua,. 
tion a.s in this case where by her conduct and 
pleadings from the incep:ion of th~ ~ause to its 
final hearing, she maintamed a pos1t1on ~hat the 
contract annexed to the bill of complamt was 
not the real contract and sought its reformation 
and specific performance as reformed, a~d later _ 
finding relief impossible· in a court of equity, pro-
cured on the day of the final hearing a confirma-
tory conveyance and then retracted her defe~~es, 
and completely reversed her former pos1t1on . 
seeking specific performance of an entirely dif-
ferent agreement. 

This Court, affirming Vice-Chancellor Leaming 
in the case of Lean v. Leeds, .92 N. J. E. 455, very 
_ clearly discusses the theory of discretion in the 
case of specti.fic performance, and part of the 
Vice-Chancellor's opinion, which this Court af-
firms, is: 

'' The sound discretion which is so fre-
quently referred to in cases of specific per-
formance I understand to be largely a tech-
nical ter~ • it is eissentially the exercise of 
sound judgment based upon right_ and just~ce 
in aeeordance with defined equitable prin-
ciples, as established by_ pre.eede_nts_ in ~ases 
of this class; the estabhshed principle _mu~t 
control the discretion. A court of equi_ty is 
not permitted to disrega~d est~bhsh~d 
equitable rules in th~ exercise of . its ~1s-
cretion in cases of this class ; the discretion 
to be exercised must be judicial and not a 
capricious discretion.'' 
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In that case specific performanee was granted 
for no legal justification could he shown for the 
failure of the sellers to convey. 

In the instant case it is submitted that that 
same discretion should he used to permit the ap-
pellants the recovery of their .down money rather 

· than, that diseretion be used to . permit the re-
spondent to take one stand in her pleadings and 

· maintain that position for seven months and 
then finding herself without relief take a~ en-
tirely opposite position and 01btain the extra-
ordinary relief granted by equity to compel the 
specific performance of the contract. 

Assuming, but not admitting, that there is some 
merit in the plea for specific performance in the 
s~pplemental counter-claim of the respondent, 
the same rule of evidence applies as in any other 
case, that to sustain an affirmative plea, the 
pleader must sustain the burden of proof. This, 
we suJbmit, the respondent has utterly failed to 
do. In order that equity grant the relief which 
it has in this case, the respondent must convincG 
the Court by clear and convincing evidenee that' 
the Court's discretion should be moved in her. 
favor. In Kelleher v. Bragg, 96 N. J. E. 25 ( aff. 
97 N. J. E. 547), Lewis, Vice-Chancellor, refer-
ring to the right of specific performance says: 

"Specific performance is a remedy within 
the -sound discretion of the Court, and should 
not be granted unless the rig-ht thereto is 
clearly and conclusively established. The 
complainant has the burden of proof in es-
tablishing her right to specific performance, 
and, under the circumstances of this case, I 
do not feel that she has sustained the bur-
den.'' 
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POINT 5. 
• 

·The appellants were justified in refusing to ac-
cept title· because of the fact that the land in 
question was sub.ject to a private existing ease.: 
ment rendering it unmarketable. 

The general doctrine is set out in 27 R. C. L., 
Sec. 226, p. 503, and has· been followed by the 
New Jersey cases. It was held in Melick v. Cross, 
62 N. J. E. 545, that whei::·e land was subject 
to an easement right to pipe water away from 
the .springs upon the premises in question, it was 
such a substantial de.feet in title that the vendee 
had the right to abandon the contra'Ct inasmuch 
as the water right and easement lessened the 
vendee's enjoyment of the property. 

In Goldstein v. Erhlich, 96 N. J. E. 52, Vice-
Chancellor Backes held that '' a valid reason for 
refusing specific performance ,such as a defect in 
title, warrants a rescission of the contract.'' 

In Bier v. 1Valbaum, 4 N. J. Adv. Rep. 251, 
this Court in an opinion by J ustiee, Blruck held 
'''an Encumbrance means a · right to, or interest 
in, an estate to the, dinµnution of its value; a 
paramount claim or interest resting as a charge 
upon land.'' 

A reading of the easement found upon the 
property by an examination of the records, pre-
sents just such an interest or claim upon the land 
that is described by Justice Black, and that dis-
covery presented, we maintain, a valid ground 
for the rejection of title by the appellants. 

POINT 6 . 

. The ability of the vendor to perform at the 
· trm~ of a decree for specific performance is o~ly 

available to a vendor who acts in good faith upon 
a . then subsisting contract, and a vendor who acts 
in bad faith as in this case, cannot, where there 
has been a rescission of the contract, obtain from 

_. ~quity the discretionary and extraordinary re-
lief of specific performance by permitting the 
vendee to be lulled into the belief throughout the 
entire proceeding, that the title was defective 
and beyond the power of the vendor to perfect. 

,Unfortunately, the Vice-Chancellor in the 
· Court below in his memorandum has stated some 
· facts that aire not in . the evidence. He writes 
' '' Con~plainant 's counsel was ,still investigating 
the title on the· closing day and on :May 5th 
wrote the defendant's attorney in reply to his 

· letter concerning the transaction, that he would 
be glad to take the matter up with him in a few 
days.'' Now here in the evidence can, this be dis-
eovered. This is very misleading and should be 
disregarded in a consideration hy this Court of 
the evidence in the case. 

It appears, too, that the Vice-Chancellor forced 
his opinion for he use,s the followti.ng language 
with reference to the easement above referred to: 
'' For it would not be a strained construction if it 
were held that the easement was 'a restriction ' 

' within the meaning of the provision of the con-
tract to convey '.Subject to restri,ctions of record,' 
in view of the forehand knowledge of the com-
plainantis of its existence and the fact that it is 
a matter of record." 

The fact that the easement-whid1 is properly 
not a restriction in the sense it is used in the 
ordinary agreement to sell real estate-was a 
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matter of record cann"ot militate against the 
appellants' position because the respondent had 
a.greed to convey free and clear of the easement. 

Again the Court below seems to have over-
looked the fact that, in the case of Gerba v. 
Mitruske, 84 N. J. E. 141, referred to in the 
opinion, the contract sought to be enforced was 
still in existence at the time of the final hearing 
and at the tirne of the tender of performa.nce, 
which is not the situation in the instant case. 
There had been no rescission by either party, nor 
any attempt at rescission in the Ge-rha ca1se, and 
the party seeking specific performance was not 
the counter-claimant in a suit to enforce a ven-
dee 's lien, as in the case at bar; that suit was 
brought by the vendor at a time w·hen the con-
tract was still in full force and effect. Substitut-
ing in the instant case the counter-claim as an 
original bill for specific performance, the re-
spondent should not be . entitled to prevail, be-
cause in the original counter-claim as filed, the 
contract was not attempted to be enforced as it 
read, hut was attempted to be reformed, and en-
forcement prayed of a completely new agree-
ment different from the one signed by the parties. 
The facts in the Gerba case were that an agree-
ment of sale was entered into on September 27, 
1911, for the sale and purchase of a tract of prop-
erty, the deed to be delivered and the balance of 
consideration to be paid on or before N·ovember 
1, 1911. The bill of complaint for specific per-
formance was filed by the vendor on December 
29, 1911, and the defendant's answer to that bill 
was not filed until July 28, 1913, in which an-
swer the defendant set up that the title wa.s not 
clear because of an agreement of sale on record 
entered into by the vendor with a third party 
on September 11, 1911, recorded October 17, 
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1911, to be performed October 24, 1911. Under 
the statute (Comp. Stat. 1573) the agreement of 
sale with a third party eieases to be a lien against 
the land three months after the date set for its 
performance. No suit to enforce it having been 
filed, thus making that encumbrance void on 
January 24, 1912, the . Court' granted specific per-
formance because title was good at the time that 
the decree was rendered. The opinion, however 
does not intimate what the decision would hav; 
been, had the purchaser rescinded or filed his bill 
to impress a vendee 's lien upon the property or 
filed suit to recover his down money at law, prior 
to the institu,tion of the specific perf onnance sit it .. 

It is impossi,ble to reconcile the opinion of 
the Court below that the respondent stood ready 
to go forward and that the presence of the ease-
ment did not warrant the charge in the bill of 
complaint that the respondent eould not, and re-
fused to, perform the contract any more than the 
existence of a mortgage or other removable lien 
would just1fy such as,sumption, in view of the fact 
that the record discloses that it took upwards · 
of s_even months to obtain the release - of the 
lien. ( S. C. 45.) 

'' Q When did you start negotiations for 
the obtaining of this quit-claim deed and re-
lease~ Whe!l wa,s the first time you began to 
negotiate with them for that 1 A Right 
after we were notified that the N asses · had 
engaged counsel to not accept it on account 
of not having this drivewa·y with the prop-
erty ; then I began to see whether I could 
get possession of it. 

Q And you just got possession this morn-
ing1 A This morning. 

Q When did you close with them 1 A 
Yesterday afternoon the arrangements were 
made, but the papers we,r-e signed this morn-
ing about twenty minutes to eight. 

. 
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Q How many times were you there? A 
Half a dozen times. 

The Court : Did you ever tell the N asses 
what you were doing? 

Witness: N·o, sir, I did not. 
The Court-: Or anybody for them? You 

didn't ten the, Nasses or anybody for them 
what you were doing? 

Witness: Mr. Semel. I didn't tell either 
of the N·as·ses or their counsel, no. 
Q Who sugge.sted to you that you try to 

obtain this release? A Counsel.'' 
It is quite apparent by a reading of this te·sti-

mony, which is very short that even if a reason-
able time or extension would have been allowed 
that the respondent could not have made title 
and it therefore follows that where it is ap-
parent that one party to a contract canno~ per-
form, tender of performance by the other is un-
necessary . . 

Justice I{alisch in the ,Court of Errors and Ap-
peals in the case of Bernstein v. Kohn, 96 N. J. L. 
223, held: . . 

'' The universally recognized legal rule is, 
where there a.re concurrent covenant1s to be 
performed by vendor · and vend~e, that be-
fore the latter is enabled to rescind and sue 
for a breach of the contract, he must show 
tendered performance of such concurrent 
covenants on his pa.rt and that he has de-
manded performance bf the vendor of con-
current covenants on his pa.!t. . 

It is equally well a recogn:ize0 exception to 
this general ru,le, and that is, in c_ase a ven-
dor is unable to perf arm at the time agreed 
upon for the passing of title, tender ?f pe:-
f ormance by the vendee is not required i!i 
order to enable him to rescind and to sue his 
vendor for a breach of the contract. Cases 
cited." (Italics our1s.) 
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The Bernstein 1case, supra, was approved iri a 
later opinion of the Court of · Errors and Ap-
peals by Justice Kalisch in Naugle v. McVoy, 
96 N. J. L. 515 . . 

It follows, therefore, from the reasoning in the 
above cases that the appeHants were under no 
obligation to tender themselves ready and will-
ing to perform their pa.rt of the agreement on the 

. day set in the contract as tender of performance 
· on their part would have been futile, the re-
spondent being unable to comply with her part 'of 
the agreement. 

It is hard to reconci1le the la.st paragraph of 
the opinion in the Court below with the pre-
liminary discussion in the opinion. In the first 
part of the opinion, quoting from Fry's '' Specific 
Performance'' and old English cases, the Cou.rt 
insists that the appellants must, to preserve 
their legal right, act promptly upon discovery; 
in the concluding paragraph the._ Court pro-
nounces the ·action of the appellants as '' precip1-
tate and ill-conceived.'' It is hard to understand 
what was in the mind of the Court below. Did 
he mean that the app,eHants should have refrained 
from instituting suit and merely serve a written 
notice upon the respondent, stating that they 
·would reject the title if it was not made good 
within a reasonable time ( and thus possibly lose 
their re·medy of holding the land for the down 
money in the event the respondents eonveyed 
away their title)? If the appellants had fol-
lowed that course, they would have been in no 
better ,position, because, as by the pleadings and 
the evidence, the re·spondent would not have 
made the title good within a rea:sonable time, be-
cause, as a matter of fact, they eould not. (Testi-
mony-Weber S. C. 45.) Her original pleadings 
shoiu that at that time and within a reasonable 
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time after the commencement of the within suit, 
she never intended to make good the title; she 
intended to reform the agreement if possible to 
conform with what title she had, and obtain 
performance of the ref armed agreement. The 
aprpellants certainly cannot be penalized for their 
diEgen t tactics and vigilance as distinguished 
from what the Court below has termed their 
'' precipitate and ill~conceived suit.'' This Court 
has always fostered and approved of litigant's 
diligence and has never termed such efforts to 
protect just legal rights as ''precipitate and ill-
conceived. '' 

CONCLUSION. 

·The respondent having by her conduct lulled 
the appellants into the belief that the contract 
annexed to the bill of complaint was not the 
proper contract between the parties; and having 
maintained that position in her pleadings 
throughout the course of this litigation up to the 
day of the final hearing; and having then re-
versed her position, offered a quit-claim deed and 
then prayed specific performance of the contract, 
which up to that time she had refused to recog-
nize, her position is most inequitable and the dis-
cretion of the Court should not be moved in her 
favor to permit an injustice to be done the appel-
lants; and the permission granted the respondent 
to file her supplemental counter-claim upon the 
day of the final hearing being an abuse of dis-
cretion and highly prejudicial to the appellants, 
and the respondent even if entitled to the discre-
tion allowed, having failed to sustain the burden 
of proof, should not in equity be granted the re-
lief of specific performance and the decree of the 
Court of Chancery should be reversed to the end 
that the supplemental counter-claim should be 
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dismissed and the prayer in the bill of complaint 
be granted together with costs. 

Re1spectf ully ,submitted, 

JACOB L. NE·WMAN, 
Solicitor for and of Counsel with Appeillants. 

JACOB L. NEWMAN' 

LIONEL P. KRISTELLER, 

On the Brief. 

J\tiay 1927, Term. 
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BRIEF ON BEHALF OF DEFENDANT-
RESPONDENT. 

Statement. 

The statement of facts set up by appellants in 
their brief is not correct, for the following rea-
sons: 

FIRSl: Appellants in the first paragraph on 
page three of their brief, contend that: 

"Appellants refused to take title inasmuch 
as the respondent was unable to convey title 
in accordance with the terms of her con-
tract; rescinded and repudiated the agree-
ment and instituted the present litigation to 
impress their vendee 's lien for the down 
money '"' * * etc.'' 

The respondent disagrees with this contention 
and maintains that there was no act or decla-
ration on the p~rt of the appellants prior to the 
filing of the bill upon which an action in rescis-
sion and for the impression of a lien .could be 
based. 

There is no. allegation in the bill of complaint 
setting for.th a repudiation or even asking for a 
resc1ss1on. In fact, the bill of complaint, in 



: _"paragr'aph seven ( State of Case, ,p. 3, 11. 21-31 in-
v elusive}, , charges defendant-respondent only with 

a refusal ·and r inability ~to,,-perftJrm--'in ,,·spittr --of , 
appellants' offer and desire to do so and prays 
only for re-payment of deposit moneys. and for 
a lien to secure the same. (State of Case, p. 3, 
11. 36-40 inclusive, and State of Case, p. 4, 11. 
1-14 inclusive.) 

The respondent's contention is supported fully 
by the decision rendered in the case of Orange 
Society v. K onski, 94 N. J. Eq., p. 95, where the 
Chancery Court laid .. down:-the"-rule that-•a -rea-
sonable time must be · given by the party desfr-
ing to rescind, before a rescission or .repudiation 
can be invoked. In view of the above decision 

' the Vice-Chancellor in the case at bar was jus-
tified in holding that : , 

· _"Their. (appellants) suit was brought be-
. fore they_ :r:nature~ their cause for action by 
the requ1s1te notice and demand for per-
formance and it is not maintainable.'' 

( State of Case, p. 57, 11. 37-40 inclusive; State 
of Case, p. 58, I. l.) 

In the case of Patterson v. J. D. Loiseaux 
. Lumber Co., 114 Atl. Rep., p. 336, 92 Eq., p. 569, 

Vice-Chancellor Buchanan says : 
. '' ~till further and of perhaps even greater 

s1gn1fic~nce, n?t 01;1Iy wa_s no claim made by 
1_\[r. L01sea u~ 1n. his testimony that _ a rescis-

. s1on or termination had been made by agree-
ment, nor any such claim made in the ven-
dor's pleadings * * * . " 

· It will be observed from a careful reading of this 
· case, that before there can be a rescission in fa~t 
of a contract of this nature, there must be · a 
notification from the p~rty desiring to · rescind 

. to the other, to the effect that that party has 
elected to rescind. 
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. The only mention of rescission -ever made ' by 
-the appellants herein appears after the hearing 
and in the- replication to the answer filed by the 
defendant. There was absolutely nothing in the 
testimony of the appellants from which the Vice-
Chancellor could have concluded that there had 
been an election to rescind and certainly nothing 
of any act on the part of the complainants-ap-
pellants of their desire to rescind. 

In the case of Dennis v. Jones, 44 N. J. Eq., 
p. 513, decided by the New Jersey Court of Er-
.rors and Appeals, the decision was to the same 
effect and held that even though there be fraud, 
the right to rescind must be exercised and with 
reasonable promptness after the discovery of the 
fraud. 

To the same effect are the cases of Goldstein 
v. Ehrlich, 124 Atl. Rep. 761, 96 E. 52 and Lyons 
v. Pyai, 51 N. J. Eq., p. 60, which also holds that 
where the vendor and vendee are endeavoring 
to remove some supposed encumbrance or cloud 
on the title, neither one has a right to consider 
his obligations to the other determined, without 
reasonable notice . 

The above rule is also em:braced in the case of 
Brown v. Ely, 113 Atl. Rep. 698, 92 N. J. Eq., 
p. 487; and in the case of Falkner v. W assmer, 
77 N. J. Eq., p. 537. 

SECOND: The appellants contend that the 
counter-clain1 praying specific performance upon . 
which the Vice-Chancellor granted the relief i s 
a complete turnabout on the part of the respond~ 
ent and that the leave to file this supplemental 
pleading was an abuse of discretion. : 

. . Jersey State Library 



Gerba v. Mitruske, 84 N. J. Eq. 141, estab-
lishes the rule that it is timely performance if 
conveyance in conformity with the contract can 
be made at the time of the decree. Under this 
doctrine and because of the court's broad juris-
diction to permit pleadings to be amended to 
properly _ frame and conform to the issues in~ 
volved, it was certainly not an abuse of discre-
tion to allow the respondent to file an amended 
counter-Glaim alleging her ability to perform 
'according- to the strict letter of the contract, par-
ticularly in view of the fact that the respondent 
'procured the deed of release on the morning of 
the hearing and was unable to plead to that effect 
before. Particularly is it to be noted that the 
complainants-appellants were given leave to file 
an answer to the amended counter-claim and to 
bring in further testimony to meet that phase of 
the issue, but did not do so, submitting to the 
Vice-Chancellor's decision on the pleadings as 
then filed. 

ANSWER TO POINT 1. -

The filing of the Bill of Complaint by the 
appellants was not a· rescission, because: 

1. The bill of con1plaint did not allege or 
,charge an act of rescission by the complainants~ 
or any act or declaration from which the court 
could spell out a rescission. · 

2. The bill of complaint did not pray for a 
rescission but merely for a return of the deposit 
and a lien to secure the same. 

3. Conceding, for the sake of argument, that 
the co_mpla:inants had grounds for rescission 
(which is not, however, admitted), complainants 
did not give defendant reasonable notice of their 

.,, 
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election or intention to repudiate as required by 
the principle laid down in the case of Orange 
Society v. Konske, supra, and filed their bill ir-
rationally and prematurely. 

4. By filing their bill · of complaint before 
giving the defendant a reasonable notice of re-
scission, the complainants opened the way for 
the de'fendant to perfect the title to conforn1 
with the strict letter of the contract, and open-
ing the way, thereby enabled the defendant to 
invoke the aid of the Court of Chancery for the 
specific performance which was granted to the 
defendant. Coming into the Chancery Court, 
the complainants were met with the principles 
and doctrines of the Court of Chancery, which 
are applied to cases of this kind, and the rule 
generally in the Court of Chancery as laid down 
by Prof. Pomeroy and as adopted in the Courts 
of New Jersey, is as follows: 

Pomeroy, Vol. 5 ( 4th , ed.) sec. 2230: 
'' Where however the vendor gets in the 

title befor~ the decr~e, the doctrine of equity 
is when time is not made of the essence, a 
decree will be made against the purchaser, 
if the seller can make a good title at the 
time of decree, unless there has been bad 
faith or an , in1proper speculation at-
tempted.'' 

In the case of Van Riper v. Wickersham, 77 
N. J. Eq., p. 232, the Court of Chancery, adopting 
the above section as a basis, went a step further 
and held: 

"When the vendor in a suit for ,specific 
performance by reason of the silence or the 
conduct of the vendee regarding the title to 
be c_onveyed, during the negotiations or in 
the progress of the cause, has lost an op-
portunity to perfect his title before tlre de-
cree, this opportunity will still be afforded 



to him by the allowance of a reasonable time 
even after the entry of the decree, if it can 
be done without hardship to the vendee. '' · 

In the case of Gershonowitz v. Neider reported 
in 95 N. J. Eq. at 580, decided by Vice-Chancellor 
Bentley February 8th, 1925, the court laid down 

- the rule that when a vendee had no knowledge 
of the vendor's inability to convey land at the 
time an agreement to convey was made, the 
vendee may, at his election, repudiate the agree-
ment upon ascertaining the lack or defect in the 
title. But should he not then repudiate the agree-
ment, he is bound to perform if title can be made 
by the time of the decree. In that case the court 
found that there was no repudiation of the con-
tract by the vendee, or no effort to terminate 
the· contract until the time when the title had 
been cleared. 

That case shows, that similarly to the case at 
bar, the vendor continued to go to the expense 
and trouble of clearing the defects, and the Vice-

. ,Chanc·enoT, in that case, was of the opinion that 
the complainants would not have gone to the ex-
pense and trouble of clearing the defects if they 
had known that the defendants had put an end 
to their relations with the complainants. 

ANSWER TO POINT 2. 

The permission to file a supplemental counter-
claim granted the respondent by the Vice-Chan-
cellor wa.s not an abuse of discretion, for the fol-
lowing reasons: 

1. The court is invested with the power to 
permit such amendments to be made as may ap-
pear to it to be necessary to properly frame the 
issues, or even after trial to conforn1 to the ev1-
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dence. This principle · is embraced in ·the pro-
v1s1ons of RULE 82 of the Rules of the Court 
of Chancery, which holds as foll~ws: {Page 21): 

'' If the defendant object to the bill for 
want of parties, or other defect which does 
not go to the equity of the whole bill, the 
complainant may amend of course at any 
time within ten days after serving the notice 
of objections upon payment of costs to be 
taxed.'' 

2. The supplemental counter-claim :filed by the 
respondent did not substantially · change the 
cause of action or defense and did not alter the 
theory of the case, as is alleged by appellants. 
On the contrary in her answer and counter-claim 
respondent prayed for specific performance, in 
her first answer ( State of Case, page 15, para-
graph 3), as she di~ also in her amended answer 
(State of Case, page 21, paragraph 3) and as 
she likewise did in her supplemental counter-
claim (State of Case, page 25, paragraph 2). 

. In the case of Blum Building Co. v. Ingersoll 
cited by appellants in support of their conten-
tion, the Vice-Chancellor found that the :first 
bill :filed was for a rescission, and the amended 
bill for a specific performance. This the Vice-
.Chancellor called a "face about" and ruled that 
rescission and specific performance were '' incon-
sistent'' and by .praying first for the one and 
then for the other, the parties were setting up 
two separate and distinct causes of action. 

The appellants, in the case at bar, overlooked 
the fact that in the Blum case, supra, the parties 
completely reversed their positions. In the case 
at bar, the appellants confuse inconsistent causes 
of action with one or more current bases for ob-
taining the same relief. 
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I~ will not be disputed that respondent could 
have based her prayer for specific · performance: 

a. Willingness and ability to comply with the 
terms of the contract. , 

b. · On a reformatio'n of the contract and spe-
cific performance in accordance with the terms 
of the contract as reformed. 

c. On her ability to perfect the title at any 
time before the entry of final decree. 

The three grounds or bases vvere for the san1e 
relief, to wit: specific performance, and were set 
up in the first two answers and counter-claims 

' the third being set up in the supplemental coun, 
ter-claim on the advice of the Vice-Chancellor. 

Respondent could, at the hearing, have pro-
ceeded on any one of the aforementioned grounds 
-and waiving reformation-chose to proceed 
on the theory of having perfected her title before 
entry of the decree. The only change , in the 
entire proceedings effected by the respondent, 
was a change in the evidence upon which she 
-relied for her relief; and the Vice-Chancellor' 

' when this evidence was offered, in order to do 
full justice, permitted appellants to bring in 
further evidence to . meet that new evidence 
offered by the respondents. -That appellants 
did not see fit to adduce any further evidence 
-was due to the fact, presumably, that they did 
not deem it necessary to do so. Respondent did 
not create a new cause of action or seek different 
or other relief, but by the supplemental counter-
claim met squarely the demands of the complain-
ants-appellants, by· proving that she was able to 
perform and was willing to do so in accordance 
with the strict letter of the contract set up . 1n 
the bill. . 

i ~ 

ANSWER TO POINT 3. 

Respondent, by her original count.er-claim, did 
not elect to declare the contract annexed to the 
oon;iplaint, at an end, but on the contrary con-
tended that the C-Ontract was not complete and 
sought to have it reformed to make it so. · 

1. It is true that by the 'supplemental counter-
claim; the respondent offered to conform to the 
terms of the contract as .set forth in the bill of 
complaint, thereby waiving the relief · of refor-
mation. This right .was given to the respondent 
.under the principles and doctrines of the Court 
of Chancery and in the case of Gershonowitz v. 
Nieder, supra, and she could take advantage of 

. it so long as the court saw fit to entertain it, 
which the court in fact did, finding that it could 
be done without any prejudice to the complain-
ants. 

2. In short, the respondent did not disaffirm 
the contract by denial or otherwise. The orig-
inal answer merely sought to include in . t:h~ 
agreement that which · by consent had been omit-
ted. ( See testimony of F. W. Weber, State 
of Case, p. 45, 11. 10 to 16 inclusive.) The ap-
pellants knew of the omission and brought the 
action to recover their deposit, which action was 
based on that omission. When respondent 
learned the nature of the action she sought and 
obtained the deed of release which overcame 
the defect in title alleged as the basis for the 
suit, and the court finding that she acted in g·ood 
faith and that the appellants were not harmed 
by the delay, permitted the respondent to bring 
the release into the issue by amendi~g the 
pleadings to conform to the issue as then raised 
and granted respondent the relief sought. 
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ANSWER TO POINT 4. 

The respondent is not guilty of laches as 
·charged. 
· The Vice-Chancellor in his opinion found so 
and in fact lays the blame for the delay upon the 
pendency of complainants' suit. The Vice-
Chancellor in his opinion says: 

"The defendant cannot be charged with 
laches. The pendency of the complainants' 
suit was a definite declaration by them that 
they were unwilling to carry out the terms of 
the contract, even though the defendant were 
able within a reasonable time, to convey 
free of 111e easement, and they cannot be 
heard to · complain that the defendant's 
ability to perform at the time of the decree 
e.omes too late." 

POINT ONE FOR RESPONDENT. 

The Vice-Chancellor properly found that the 
appellants had knowledge of the ease·ment before 
and at the malting and execution of the agree-
ment of purchase. 

The Vice-Chancellor, in his opinion (State of 
Case, p. 55, 11. 19-24 inclusive), says: 

"This strip was subject to a right of way 
of an adjoining owner. It was known to be 
so encumbered by the complainants, and 
the failure to especially note it in the con:-
tract was ,mutually accidental.'' 

rrhe ·vice-Chancellor, in his opinion ( State of 
Case, p. 57, 11. 17-24 inclusive), says further: 

'' But here the complainants all along 
knew of the easement and they must be 
treated as if they had discovered the ease-
ment after making the contract and had 
waived the right to repudiate, and the cause 
rr1ust be considered simply as one of fail-
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ure of the vendor to ·perform on the day 
stipulated in the contract.'' 

The Vice-Chancellor evidently based these find-
ings of fact upon the testimony of Mr. F. W. 
"\Veber ( State of Case, p. 38, 11. 31-40 inclusive), 
to wit: 

"Q Will you please tell us what the con-
versation was-what you said about the 
easement1. A After showing them through 
the property and speaking of the investment 
part I showed them the driveway showing 
them that they had an entrance from Nor-
mandy Place; I stated the size of it and told 
them positively that the property belonged 
with this property, but the man on the south 
had the right of way, and that didn't-(in-
terrupted). 

also (State of Case, p. 39, 11. 1-10 inclusive), to 
wjt: 

'' Q Over the 10-foot strip 1 A Over 
t~at 10-foot strip. Told them that posi-
tively; not once, but spoke of it several 
times ; and I believe each time we spoke of 
it it was brought to their attention knowing 
that this other party on the south had the 
right of way over that strip-there were 
no fenses between either of the properties.'' 

Also testimony of Mr. y\T eber ( State of Case, 
p. 39, ll. 36-40 inclusive), to wit: 

. '' Q Now, when the agreement was drawn 
111 my office was any mention made of the 
driveway then 1 A Was there any? 

(~ontinued on p. 40, State of Case, 11. 1-4 inclu-
sive) to wit: 

"Q Yes. A Surely there was mention 
made of the driveway then and it was stated 
clearly to them that the driveway belonged 
to the Munzing property, but that the other 
?ad the right of way and must share equally 
1n the expense of maintaining the same.'' 



Also testimony of J\,t[r. Weber (State of Case, 
p. 41, 11. 34-40 inclusive) : 

'' Q Was J\ilrs. M~nzing there 1 A Yes, 
SU. 

'' Q Do you remember whether I men-
tioned anything about this easement at that 
time in connection with asking for the deed1 
·A I couldn't. . state, sir, about that, whether 
I remember-I do not remember what was 
stated because I had brought it to their at-
tention so clearly myself, not once, but 
several times-I wouldn't say how many 
ti1nes. '' 

( continued, State of Case, p. 42, ll. 1-5 inclusive) : 
"Q Did you know at that time that the 

easement was not being set forth in the 
agreement~ A There was no question 
about that.'' 

Testimony of Mr. Weber ( State of Case, p. 44, 
11. 20-32 inclusive) : 

'' Q Nothing was said by Nass when you 
were showing this property that there was 
room there to put garages in the rear of 
this house for the use of this alley at any 
time 1 A Oh, yes; I said if he saw fit-if 
he wanted to build garages on the end of the 
line towards the most easterly side. I said 
he had title to this property and-the adjoin-
ing people only had a right of :Vay of cross-
ing this, so he could arrange his garages so 
it wouldn't interfere with the driveway, and 
hold it open, backing the garages up to that 
property. I had gone over that with him 
several times.'' 

Testimony of Mr. Weber (State of Case, p. 44, 
11. 39-40, and continued on p. 45, 11. 1-17 inclu-
sive) : 

"Q When they were reading it you did 
not hear anything about this right of way 
and upkeep of that alley, did you~ A 
Surely I didn't hear anything if it wasn't 
there. 
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"Q When that wasn't read off out of the 
agreement was anything said by you or by 
the N asses why that was not included~ A 
It was talked over~ 

'' Q No. I say when the contract was 
read and· there was nothing in it about the 
right of way ·of the southerly owner and the 
upkeep of this alley, was anything said why 
it was not put in the agreement 1 A Mr. 
Semel, I believe, mentioned at that time that 
he would give them an exact description 
when he got the deed." 

There was no testimony offered or introduced 
by the appellants to contradict, deny or refute 
the testimony of Mr. ,Veber and the court was 
justified in accepting that testimony as being the 
fact. 

POINT TWO FOR RESPONDENT. 

The Vice-Chancellor was justified in finding 
that the complainants had actual or constructive 
notice of the existence of this easement. 

The Vice-Chancellor, in his opinion, on (p. 55, 
State of Case, 11. 23-26), says: 

"It is, however, stated in the ·contract 
that the conveyance was to be 'subject to 
restrictions of record.' '' 

The ·vice-Chancellor; in his opinion, continues 
( State of Case, p. 56, 11. 21-31 inclusive) : 

'' It is, however, conceivable · that the con-
tract might be enforced as drawn .and the 
complainants be decreed to take the property 
subject to the easement, for it would not be 
a strained construction if it were held that 
the easement was a restriction within the 
meaning of the provision of the contract to 
convey subject to 'Restrictions of record.' " 

The ·Vice-Chancellor is supported in his opin-
ion by the case of Parker v. Pa-rker, 56 Atl. Rep. 
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1094 at page -1100 ( unable to find .Equity cita-
tion) in which the Chancery Court of New Jersey 
laid down the rule, that: · 

"Being put upon warning . and having 
chosen not to make inquiry, he is charged 
constructively with knowledge of these facts, 
which a reasonable investigation would -have 
disclosed to him.'' 

The case of H a.slett v. Stephany, 36 Atl. Rep. 
498, 55 E. 68, is a case in which the principles 
invoked are somewhat sin1ilar. Vice-Chancellor 
Pitney held that: 

'' Applegate undoubtedly had actual notice 
of the plan which the Misses Lee had 
adopted of establishing and maintaining this 
alleyway for the benefit of the other lots, 
and he had constructive notice of the at-
tempt to give it in writing, contained in the 
deed to Lippincott ( this deed having been 
previously recorded).'' 

The Vice-Chancellor goes on to say: 
'' The general doctrine, that facts which 

are sufficient to put a party upon inquiry, 
are sufficient to charge him with all such 
knowledge as he would have acquired by a 
proper inquiry in the ordinary course of 
business. '' · 

The Vice-Chancellor 111 the concluding para-
graph says: 

"Now, coming to the conclusion that the 
defendant had knowledge of facts which 
made it his duty to inquire as to the rights 
of these persons, including the complainant 
who was using this passageway in the way 
described, the next question is, what infor-
mation would he, in the due course of busi-
ness, have acquired if he ~had made · proper 
inquiry f His first duty was to inquire of 
those who were using the passageway to 
learn from them what their claim wai,; and 
in the second place, to inquire of his own 
immediate grantor, and, in succession, or 

, 

his • grantor, as to what right the claimants 
had. Now, jt seems to me that, if he had 
made that inquiry, it must be presumed that 
he would have ascertained the truth, which 
was, that Mr. Applegate had bought the 
premises on the understanding that the own-
ers to the west of it were to have a right 
of passageway, three feet wide, and that he 
built the passageway in question in express 
acknowledgement of that right." 

Mr. Weber, in his testimony ( State of Case, 
p. 39, 11. 9-10), says: 

'' there were no fences between either of 
the properties.'' 

-
Mrs. Minnie Nass, in her testimony (State of 

Case, p. 36, 11. 1-3) says: · 
'' Q Were there any fences up there at 

your property or the property that you were 
buying·f A No fences, no." 

· The appellants, by Exhibits C. 3 ( State of 
Cas,e, p. 53) have put in fences on the sketch of 
the property in question, together with the ease-
ment, which sho'Ys that the areaway covered by 
the easement was open. 

The testin1ony also shows that the premises to 
which the areaway was subsurvient by reason 
of the easement was directly south of and ad-

. joining the said area way. ( See testimony, State 
of Case, -p. 36, 11. 10-20 inclusive) : 

'' The Court : Am · I correctly informed 
that the property involved is 75 feet on the 
southerly side of Lyons avenue and 100 feet 
in depth to an . alley and that the property 
is 26 feet easterly from the corner of Lyons 
avenue and Normandy Place and that the 
owner of the land across the alley and 
southerly of the 10-foot strip had an ease-
ment to his lot facing on Normandy Place? 

Mr. Kristeller: That is right. 
( Also see Exhibit C. 3, p. 53, State of Case.) 
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Your respondent respectfully contends that 
had the complainants made inquiry of the owner 
of the premises adjoining on the south, they 
would have been apprised of the existence of 
this easement and the circumstances and condi-
tions attending the same, assuming, of course, 
that Mr. Weber, the agent, had, as appellants 
inferred in their testimony, concealed the fact 
of the easement . 

. In the case of Hodge v. United States Steel 
Corp., 54 Atl. Rep. p. 1, 64 N. J. Eq. 807, this 
court, sustaining Vice-Chancellor Pitney in the 
case of Haslett v. Stephany, supra, says: 

"But if prefer not to examine, it must be 
because he is satisfied to act as if the matters 
disclosed in the notice were true; and he can-
not afterwards complain if his rights are 
made to rest upon them so far as they are 
true. The information given by the notice 
is equivalent to that obtained by inquiry." 

It is for the above reasons that your respond-
ent respectfully contends and maintains that the 
Vice-Chancellor was correct in his findings of 
fact and in the application of the law as applied 
to these findings of fact, and for that reason the 
decree be affirmed, together wi.th cos,ts. 

Respectfully submitted, 

M. M. SEMEL, 
Solicitor for and of Counsel 

with the Defendant-Respondent. 

Due and legal service of a copy of the within 
brief is acknowledged this 12 day of May, 1927. 
J. L. Newman, Att'y of Applts. 


