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1. APPELLATE DECISIONS - SIBLEY AND BRANNON v. SHIP BOTTOM—
BEACH ARLINGTON.

MARGUERITE SIBLEY and
BJszCh BRANNOCN,

Xy

- On Appeal

o0

Appellants

CONCLUSIONS
© AND
ORDER

-VS~ -

co

oo

BOROUGH COUNCIL OF THE BOROUGH
OF SHIP BOTTOM-BEACH ARLINGTON
and EHILIO GUIDA, o

oo

Respondents.
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~ § A
(Cases No. 1 and No. 2)
L ° o ° & o'o L3N ° 9 . o o\o'oo e o LI o o :

Howard Ewart, Esq. and JoSeph A, Citta, Esq., Attorneys for
Appellants.
Francls Tanner, Bsq., Attorney for Respondent, Borough Council.
vFranﬂlln H. B“rry, Bsq., Attorney for Respondent, Emilio Galaa.

- These are two appeals, the first from the granting of a
plenary retail consumption license for the fiscal year 1959-40 to
Emilio Guida for premises on lots Nos, 51l-56, block 109, N/s
Eighth Street near Central Avenue, in the 5orou9n of lep Bottom-
Beacn ﬁrllngton, in the County of Oceun,funa the secona from a
renawal of said license for the present fiscal year.

In the first place, appellants contend that the granting
of the licenses is precluded by P.L. 1939, c¢. 61, which provides:

Section 1. "No new plenary retall consumption

, license shall be issued within any wmunicipality
situate within a county of the sixth class unless
and until the ratio of such llL’UueS issuzd and
outstanding to the population within a municipality
shall be less than one such license to every five
hundred persons re sident within said munlcipality
as determined by the last preceding Federsl census.!

“ Section 13. "mﬁ“ tera 'last preceding Federal
censust where usad in this act shall be deen
rmiean the F@ubral census which is taken immsciliately
. previous to the date on which an applicatlon for a
“license 1s filed,n

Or: April 15, 1940, respondent Guicda applied for a new,

as distinguished from a renewal llCOqu, for the balance of the

939-40 licerise year. Thercafter, he applied for and was granted
a rencwal license for the fiscal year 1940-41. The Borough of
Ship Bettom-Beach Arlington is situate within Ocvun~CouﬂtJ, which
s a county of the sixth class. The population of tig Borough,
according to the Federal census of 1950 was two hundred and seventy-
seven, and aCuO”Qlﬂg to the preliminary official returns, subject
to coLr“0ulop, the Federal census of 1940 discloses that the Borough
1as a popuidblon of three hundred and eighty-two. S e
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I concluuu, howevar, that because of the decision
rendersed by the New Jersey Supreme Court in Township of Dovsr vs.
Van Kirk, et al, 123 N.J.L. 507, the provisions of P.L. 1989, c.
61, are no longer in force and effect so as to bar the issuance of .
tne licenses consildered herein., In the case cited, the Suprene
Court declared unconstitutional R.S. 59:1-21, which purported to
authorize the granting of retail liquor llcbnses by the Judges of
the Court of Common Pleas in sixth Cld&o counties. In the course
of the opinion, the court said:

t interferes with both municipal

"Tha ac
regu latloq and revenue and has no sound or
gB“ ral bearing upon the welfare of the

people., Although tue regulation of the
sale of licuor is witihin tne polfoo nower
of the state, there 1s no apparent reason
why the problem in Ocean and Cape May
Counties is different from the problem in
adjoining countics bordering on the
Atlantic Ocean.

P.L. 1839, c. Gl, appears to be subject to the same criticism
as a local or special law.

In a memorandum subimitted on bshalf of eppellaﬂtd,
numsrous authorities are cited to show that a ministerial or
administrative officer has no right or power to declare an act of

the legislature unconstitutional. In reaching the present result,
nowever, I am not assuming the prerogative of the oourts 1n
declaring an act unconstitutional. I annot, however, in con-
struing the ﬂf@VlSlon% of the Alcoholic Beverags Lawﬁ disregard
the fivct of tae decision of the Supreme Court rendered in
Toquhlp of Dover vs, Van Kirk, supra.
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B.S. d0:1-28 provid

"It shall be thoe cuty of the comudssioner to
adnminister and enforce tnls chapter.™

R.5. 29:1-19 provides:

"It shall be the cuty of the governing board

or body of each municipalilty %% fo aduninister
the ilssuance of all other licenscs w*thim their
respe ctive munlClp 1ity in accordance witih this
chaplber %,

The guestion whicn I must decide is whether the power thereby
granted by the lﬁgioiJﬁl““ to the governing board or body of e
municipality, 1s restricted only by the provisions of K.S. 95:
or 1s further restricted 0} the provisions of P.L. 18932, c¢. 61.
Since the Supreme Court has ceclarad unconstitutional H.S. 8o:1-21,
and since P.L. 1939, ¢, 61, 1s basc¢ on tho same classificatlon
which was condemned therein as unconstitutional, I am following

the cecision of the Suprsie Court in holding that salc act does
not limit tie power granted to roespondent by R.S. ©5:1-19. This
conclusion is in accordance with ths opinion previously expressed
by the late Commissioner Burnett in Re Tanner, sulletin 7873,

ITtem #9, which was rendered on January 7, 1940 and has gulded the
action of municipalitics in sixth class COUﬂthM since t? t gate,

i
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ApO(Llants also contended that thne granting of the license
was crroneous because the municlipality was already adeguately
supll°gg with licenscd establisihments; puolic nescessity and con-
venience did not require tne granting of the license; the operation
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of another liC‘nsgd establishment Jould tend to create an
immoral and unhealthful condlLlon3 the gre ntihg of the license
was an iMposltlon upon, and a dlsauvuntagp to, the residents

and home owners of the mdnlCLp?llt he Borough Council was
corruptly motivated in granting the llcsnb €3 and because Movor-
yhelming" public sentiment was opposed to the granting of the
license,

The only testimony in support of the contention that
tie Borough was adaequately supplied with licensed premiscs was
that of one of the appellants, whosc sole er'@t bJStlmO“” was:

"I think thore are plenty for th@ small
borough; there are five places where they
sell licquor, and that 1ls enough, and in my
opinion fuo many .

One witness on behali of the appellants tostified:
"I feel we have enough . . . we have more
than we need,™ o

But tids testimony indicates merely a ?’sagr cment with the
opinion of the Borough Council -- noit srsupply of licenscd
places.  In view of the fact that the > population of the
Borough is estimated at five to seven thOlnuﬂﬁg I cannot conclude
that tihie Borough Council abused its discretion in granting a
fourth plenary retall consumption liconsc.

Appellants, who have the burden of proofl, oncr“d no
Cvi 1@u to ustablis} thnat public couvenlence and necessity cla
1o equire the granting of an adcibtional licensc, tﬂut the '
‘ibcgglﬂg of the premises would create an lmmoral and unhealthful

condition, or that the lic nSLng of the premises was an lmposition
upon, and cisadvantage to, the home ovners of tine community. ALL
three grouncs must, therefore, be decmed abandoned.

The allegation that the granting of tae ll ensc was
corruptly motivated was ﬁ%upoowuuu by any evidenco It was
sought to be sustained by proof that Guida purcha ukd the property
in ¢uestion frou tie 5orouéh, making his offer for tihe purchase of
the lots on the same cay thot he ‘"'Jd his application for license,
From this, appvl_a&*u scek to ralse inference that thoere was a
coll"turai understancing betweon uoroug“_auu Guida that in
consiceration of nis purchase of lots he woula pe granted a
liguor license. t the inference 1s unjustificd appears from
testimony by Guida, tne Borough Clerk, and the only Councillman
who testifiled, all of whon duu“d’VOpally conicd tn%u such under-
5 Luﬂ(.\..‘.i..g (“Xlu L:‘u(~ .

l_ ut a119 in the Fact © hree pctitions

:red forty-nin nam;», OUJLCulgd to . the “rantﬁ“?
Cwere filed Wlth the Borough Pouqbﬂl 110
SO e letters of protest were also recaived by ) D
C\uh,ll However, the petitions objected to not only ¢
A -y e

1nste“t license but also to that sought by BEdmmco
Tor vaulbv> at the other 2nd of the Borough. The ”ﬂ’ﬂLlL
Hp,ar ;¢ testified that in his opinion the objections were _
cirected prLAerLy to the Carmona lelPathh, since. uost of the
objactors resided in tig vicinity uf the Carmona premlscs, '
Ixamination of the letters of protest, which werc roceived in
avidence, aiscloses that of the sixty-seven, _onlv nine referred
SpClel””lly to tue Guica applicaticn. That tne alleged Vover-

‘QT
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whelming" public sentiment against the granting of the Guida 1li-

cense does not really exist is apparent from the fact that only

two residents appeared at the nearing herein, one being an appal—

lant and the other residing twenty-one blocks away from the in-
gtant premises.

The action of the respondent Borough Council of Ship
Bottom-Beach Arlington in granting a plenary retail consumption
license to respondent Emilio Guida is, therefore, affirmed.

Accordingly, it is, on this 16th day of August, 1940,

ORDERED, that the appeals be and the same are hereby
dismissed.

E. W. GARRETT,
Acting Commissioner.

2. APPELLATE DECISIONS - BURSTEIN v. CLOSTER.

BERNARD BURSTEIN, NORMAN H. LAWTOW,
EUGENE B. FITLER, and EDWIN V. S.
BOGERT,

Appellants,
N ON APPEAL
~VS=— CONCLUSIONS AND ORDER
BOROUGH COUNCIL OF THE BOROUGH OF
CLOSTER, RICHARD BRADSHAW and
ALDO uOhIA,

Respondents

P . e e e P

I S N N N N

Mattocks & Wittriech, Esgs., by Andrew W. Wittriech, Esq.,
‘ Attorneys for Appellants.
Tipping & Schneider, Esgs., by C. Conrad Schneilder, Esq.,
Attorneys for Respondent, Borough Courncil.
Abram A. Lebson, Esq., by Seymour A. Smith, Esq., Attorney
for Respondents, Bradshaw and Goria.

This is an appeal from an increase in the limitation of
plpnary retail dLerloatLon licenses from two to three, and from
the granting of such a license to the respondents, Bradshaw and
Goria. '

On June 17, 1937 the respondent Borough adopted an ordin-
ance limiting the issuance of plenary retall distribution licenses
to two and plenary retall consumption licenses to nine. On January
18, 1940 an ordinance was introduced proposing to increase distribu-
tion licenses from two to three, with no change in the number of
consumption licenses. This ordinance was passed on February 16,
1940 and formally adopted, over the Mayort!s veto, on March 21, 1940,

The license in ques Lion was granted on February 16, 1940,
Appellant contends that the increase in the quota, with resultant.
issuance of this license, is socially undesirable, contrary to
public convenience and necessity, and motivated in bad faith.

Respondemt municipality is largely residential, having
only one maln business section streLcthg over several blocks,
The premises of respondents Bradshaw and Goria is located right in
the heart of this business section. The municipality is still in
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the stages of development, with new homes being built at a steadily
increasing pace, with its several large industrial plants showing
recent spurts in business, and with its population growing gradu-
ally. ‘ : _

One of the original two package store licenses is held by
the appellant Burstein in premises operated also as a drug store,
and the other by an A. & P. store The premises of respondents
Bradshaw and Goria has been conducted as. a grocery store for many
years. The testimony of the members of the Borough Council shows
that, among other reasons, they voted in favor of issuing the addi-
tional distribution license to the respondents because of the sen-
timent of a substantial number of residents of the community that
there should be available in the municipality a third establish-
ment where package liquors could be purchased. It appears thaa,

of the nine consumption licenses, seven are located on the main
highways and cater substantlally to transients, and that only one
tavern makes any pretense whatsoever of selling packago liquors.
They also testified that many residents of the municipality were
Compelled to purchase their bottled liquor in other communities,
and that deliver ~of alcoholic beverages were made to residents
of the Borougn by llcens es of outlying municipalities; that, in
their opi thﬂ, it was aOClallj desirable to have more package goods
stores and less taverns in the Borough.

No citations are needed to support the proposition that
the number of licenses to be issued in a municipality rests in the
sound discretion of the local issuing authority and that, in the
absence of a showing that the number is arbitrary or unreasonable
or adopted in bad faith, the action of the authority will not be
disturbed. Where, as here, th; evidence indicates that the popula-
tion is on the increase, that a large proportion of the residents
are in accord, that the municipality is developing industrially,
and that the Borcugh Council are genuinely convinced that an addi-

~tional license is compatible with the public interest, I cannot say
that an increase in the number of distribution licenses from two to
three is an unwarranted exercise of such discretionary power.
Especially is this so in this case, since it apgeal thwb four of
the six Coun01lnﬂn who voted in favor of the ordinance increasing
the quota and the issuance of the license were not members of the
Council at the blro of the doptlon of the original ordinance in
1937. While, in the interest of unllormlﬁy, it might be desirable
that a succeoglng governing body adhere as closely as p0“°1b1e to
the policies theretofore cnunciated by a former boav it cannot be
said, in view of" the changed conditions confronting the present
Council and its apparent difference in outlook, that a deviation
from those policies is necessarily arbitrary or unreasonable.

Other reasons a;signcd for reversal are either already
ai % eu of by the foregoing or not supported by any competent

The action of the rospondent Borough Council is, there-
fore, aff 1rmed

Acco“uiug1y5 it is, on this 16th day of August, 1940,
'ORDERED, that the appeal be and the same is hereby

- E. W. GARREIT,
Acting Commissioner.
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:5; fAPPELLATE DECISIONS - CARMONA v. SHIP BOTTOM—BEACHAARLINGTON.

EDMUNDO CARMONA, on 1
n Appea

@0

Appellant |
- ‘ : . CONCLUSTIONS
~Vs- : AND
ORDER

X

Go

THE BOROUGH OF SHIP BOTTOM-
BELCH ARLINGTON,

so

Respondent :
.
L L 4 o ©° * 0 ° o 9 o @ o e o * o o * o @

Robert Ledercr, Esqg., Attorney for Appell&nt.

Francis J. Tunn er, Esg., Attorn“j for Respontcnt.

Howard Ewart, Bsq., Attorney for Marguerite Sibley, an Objector.
Joseph A. Clbta, Hsc,.,, Attorney for B sbecca Brannon, an Objector.

s

(‘;
(@]

~ Appellant appeals the denial of plenary retail con-
sumption license for ‘Ib nises located at 26th Street and Long
Beach Boulevard in the Borough of Ship Bottom - Beach Arlington.

"O

The granulng of the ll@pﬁsp was vigorously protested
by residents in the vicinity of the proposed licensed preuises,
Petitions bearing one hundred forty-nine names were submitted to
the Borough Council, and sixty-seven individual letters of protest
were received. The reasons aavencad by tuae objectors why the
application should be cenied ran the gamut. In its answer thc
respondent set forth five separate reasons 1n JqulLlCutluF ol
the denilal, only one of wuaich need be considered since 1t 1s dis-
positive, viz.: that public necesssity and COMVUuLLnCL does not
reguire the granting of the license sougnt.

. ; Notwithstanding that tne issuc was railsed by respondentts
answer, appellant, who has the burden of proof, produced no
Sevide acm.thut public necessity and convenience do require the.
granting of an additional lwcungb. The record i1s barren of any

‘evidence that the four plenary retail consumption licenses issucd
and oubstaadiug”urb 1nsufficlant to serve the needs of the entire
communltv (area 7/10 sguare mile, year rouna poﬁuldthﬁ two hundred
seventy- seven, summc1 population five to sex MOuSdHu), or any
particuler vicinity thoreof, Pasponupnt's accloq should be sus-
tained unless it ¢learly appears there 1s need for an additional
license. Hall v. Shrewsbury, Bulletin 397, itﬂ: 8; Mascolo v.
Camp, Bullctin 268, item 2.

Apparently appellant's appeal was based on the theory
that he had been arvitrarily and unreasonably discriminatec against
by:reason of the gran ting of a similar license to Emilio Guida
(itself the subject of appeal in Sibley v. Ship Bottom - Beach
Arlington, Bulletin 420, item 1) at the same meeting at which his
license was cenied. The granting of the Guida license is not
evicernce that public negesSity and convernience reculres that a
license should also be graunted to appellant. The municipality
ﬂighu well need one q&ultl@ﬂu¢ license without necessarily needing
two. Faced with two applications, and desiring to grant but one,
the issulng authority immay choose one and deny the other. It is -
under no compulsion to grant both., A choice betwzen applicants
will not be upset as arbitrary and discrimina tory unless unreason-
able. Walker v, Verona, Bulletin 91, item 4; Wenger v. Riugewood,




BULLETIN 420 , PAGE 7.

Bulletin 110, Item 3; Giberti v, Franklin, Bulletin 150, Item 3;
Kristen v. Pequannock, Bulletin 169, Item 1. Where, as here, a
substantial number of the residents of one vicinity are in strong
protest against the granting of a license in tnat vicinity, and
the protests against the grantinﬁ of a license in the other vi-
01n1ty are comparatively meager, I cannot conclude that the issu-
"ing authority acted unleasonablj in granting the one additional
license desired by it in the area fraom which the fewest objections
came. . . _

The action of the respondent is therefore affirmed.
Accordingly, it is, on this 16th day of August, 1940,

ORDERED, that the appeal be and the same is hereby
dismissed, :

E. W, GABRETT
Actlng Comm1531oner.

4., DISCIPLINARY PROCEEDINGS - 10 DAYS' SUSPENSION FOR POSSESSING
ILLICIT LIQUOR ("REFILLS") - 10 DAYS FOR SELLING TO A MINOR.

In the Matter of Disciplinary )
Proceedings agalnst

)
VITO LA CORTE, | |
294 - 15th Avenue, ) CONCLUSIONS
Newark, N. J., : ' AND ORDER

3

Holder of Plenary Retail Con-
sumption License (-85 issued by )
the Municipal Board of Alccholic
Beverage Control of the City

of Newark.

Richard E.:Silberman, Esq., Attorney for the State Department
- of Alcoholic Beverage Control. o
Ralph A, Villani, Esq., Attorney for the Licensee.

The licensee 1s charged withs

- (1) Possessing illicit liquor at his tavern on .
-+ February 10, 194C, contrary to R. S. 33:1-50,

- (2) Selling and serving alcoholic beverages to minors,
on April 4 ahd May 1, 19 40, contrary to R. S. 56 1-77
and Rule 1 of State Regu aticns 20. - o co

As to (l) On rebruaxy 10, 1940 Federal Agentb took ten
partially -filled bottles of whiskey from the back bar of the 1li-
censed premises. The Federal Chemist's report, admitted in evi-
dence by consent, shows that the contents of the ten bottles varied
"in each case from the contents of genuine samples in solids and
acids and other details; that seven of the bottles, bearing wvarious
labels, contained liquor similar in composition, and therefore ap-
pear to have been refilled with the same spirits; that no denatur-
ants were found. One of the agents testified that his tests dis-
closed the contents of all ten bottles to be straight whiskey
whereas each bottle was labeled blended whiskey.



PAGE 8 o  BULLETIN 420

I conclude that the bottles were refilled and their contents
illicit alcohollc beverages. P.L. 1939, c. 177. The possession of
such beverages is a violation of R, S. 55 1-50, See Re Haney, Bul-
letin 304, Item 135 Re Jacobs, Bulletin 315, Item 8; Re Tumen, Bul—
letin 016 Item 8; Re Clover Inn, Bulletin 327, Item 2.

The licensee is unable to account for the fact that the
bottles contained liquor not genuine as labeled and puts the blame
on a former bartender with whom he claims to have had some diffi-~
culty leading to his discharge. This is an old alibi. It does
not relieve  the licensee from his responsibility for the violation.

As to the penalty: There is no evidence that the licensee
himself refilled the bottles or authorized or acquiesced in the
refilling. There is no evidence that the licensee or his employees
engaged in the practice of refi¢ling or that the liquor is bootleg.
I shall suspend the license for ten days on The first charge.

Re Orbach, Bulletin 406, Item 10.

As to (2): ILicensee's bartender admits that on April 4
he served the minor, a girl eighteen years of age, with an alco-
holic beverage, but claims that he did so upon a previous oral
ropresentatlon that she was over twenty one., Even if this were
true, it is no valid excuse since the licensee can only be protec-
ted 1if he obtains a written representation of age from the minor
and otherwlse conforms to the provisions of R. S. 33:1-77. Piletz v,
MlepWOOQ Bulletin 408, Item 2.

With respect to the alleged offense on May 1, the minor, a
girl sixteen years of age, testified that she was servcd with two
glasses of beer and a Tom Colling on that day although refused the

ext day because of her age. The bartender says that he did not
serve her with alcoholic beverages on the day in question although
he admits that she was in the tavern for over an hour and was
seated at a table for part of the time. Nevertheless he claius
that while she was in the tavern she had nothing to drink of any
nature., This, to say the least, appears to be unusual. On the
other hand, no satisfactory TEJSOD appears why the minor's testi-
mony should be doubted. I find the licensee guilty on the second
charge,

As to the penalty on this charge: 8Since no aggravating
circumstances appear, his license will be suspended for a period
of ten days; or a total suspension of twenty days on the charges.

Subsequent to the institution of these proceudlngs, the
4above mentioned license has expired and has been renewed by the
issuance of Plenary Retall Consumption License C-409 for the pres-
ent fiscal year. ' '

Accordingly, it 15, on this 16th day of August, 1940,
ORDERED, that Plenary Retall Consumption License C-409, heretofore
issued to Vito La Corte oy the Municipal Board of Alnohollc Bever-
- age Control of the City of Newark, be and the same is hereby sus-
pended for a perlod of twenty dﬂjS, effective August 19th at
3:00 A.M. (DST).

., W, GARRETT,
Acting Commissioner.
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50

DISCIPLINARY PROCEEDINGS - CHARGES THAT STATE BEVERAGE DISTRI-
BUTOR LICENSEE AIDED NON-LICENSEES TO EXERCISE PRIVILEGES OF
ITS LICENSE, THAT IT WAREHOUSED LIQUOR AT UNLICENSED PREMISES,
A?D THAT IT SOLICITED BUSINESS FROM HOUSE TO HOUSE,- ARE DIS-
M C)D D

In the Matter of Disciplinary
Proceedings against

NORHUDSON BEVERAGE &
DISTRIBUTING CORP.,
119-121 and 131 - 24th Street,

)

) |

) CONCLUSIONS
Guttenberg, N. J., )

)

)

AND ORDER

Holder of State Beverage Distri-
butorts License No. SBD-147,
igsued by the State Commissioner
of Alcoholic Beverage Control.

Harry Nehms, Esq., Attorney for Licensee.
Samuel B, Helfand, Esq., Attorney for Department of Alcoholic
Beverage Control.

On February 7, 1939 charges were served ‘upon the 1lcenbee
alleging, in substance thats

(1) and (2) - It aided and abetted Henry Ruhmschottel,
Bernard Wiesel, Antonio Mauro, Andrew Deublein
and Joseph Loeffler, non-licensees, in exercising
the privileges of a license and selling and distri-
buting alcoholic beverages without a license,
contrary to R. 8. 33:1-52;

(8) It warehoused alcoholic beverages in violation of
the terms of its license, contrary to R. S. 33:1-2;

(4) It solicited and permitted the solicitation of, the
purchase of alcoholic beverages, from house to house,
contrary to Rule 8 of State Regulations No. £0.

As to Chdrges (1) and (2): Licensee was incorporated in
1uly 1933, The five individuals mentioned in the charges were,
at the time of hearing and always had been, 1ts sole stockholders.
Prior to July 1933 each of these five individuals had conducted
his own route for the sale of 3.2 beer. When the corporation was
organized, each assigned, by bill of sale, to the corporation the
truck he then owned and contributed $125. 00 as capital in return
for twenty per cent. of the capital stock. The corporation held a
State Beverage Distributorts license continuously from July 1,
1984 to June 30, 1939, but it has held no license since July l
1933, The mcthcd of operdtlon raised a suspicion that the 1nd1~
vidual stockholders were opuratlng separate businesses but the
evidence is not sufficilent to show that the corporation was a mere
"cloak", I shall dismiss Charges (1) and (2).

As to Charge (5): Prior to the time of the first investi-
gation in September 1938, Ruhmschottel, Wiesel, Deublein and
Loeffler unquestionably stored overnight unsold cases of beer in
their individual garages instead of returning said cases to the
licensed premises. Rulmschottel testified that they did so be-
cause they had been told by an unnamed investigator that they
would be allowed to do so provided they put the boxes on the floor
in the garage; that thereafter they were advised that this was not
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allowed and that, since that time, tkey had been bringing the un-
sold cases of beer to the warehouse every night. On August 9,

1988 it was ruled, in Re Majestic Wines and Spirits, Inc., Bulle-
tin 265, Iten 159 that it was permissible to store alcoholic
beverages overnight in an unlicensed garagb only durlag the course
of regular and bona fide deliveries and returns and, in that ruling,
it was said: - v '

"During the course of deliveries you must of necessity
park your truck from time to time, but 1t cannot be

" said that the moment motion ceases so does transporta-
tion.M -

While it would appear that the alleged warehousing in the present
case goes beyond the permission g?ar*ed in saild ruljmg, I feel

that the question as to the legality of overnight storage away

from the licensed premises was an open one, at least until Aubust a,
1988, In view of that fact, T suaTl find licensee not guilty as

to Charge (3).

As to Charge (4): There is no evidence in the case that
licensee solicited or permitted the solicitation or the puruudse
of "alcoholic beverages from house to house. Charge f4) is, there-
fore, dismissed.

Accordingly, 1t 1s, on this 16th day of August, 1940,
ORDERED, that the charges herein be dismissed.

E. W. GARRETT,
Acting Commissioner.

6. DISCIPLINARY P CCFFDING“ ~ FRONT - REAL OWNER DIS QUALIFIED BECAUSE
or LACK OF RESIDENCE - 10 DAYS'! SUSPENSION ON GUILTY PLEA AN
SITUATION BEING CORRECTED.

In the Matter of Disciplinary
Proceedings against i

VINCENT CERAVOLO,
T/a The PaddOpK, ‘ ; CONCLUSIONS
Jamesburg-Dayton Roao _ AND O?DEB

N N

Jamesuurg, N. J., )
. Holder of Plenary Retall Consump- )
~tion License C-11, issued by the
Towvbnlp Commi tt@p of - the Town- . )
" ship of hon;oe, Lounty of I - .
Middlesex. )

........-......-—.........-,.......'-—..-—...—..—_...-“

John J. Flaho;uy Esq., Attorney for the Defendant-Licensee.
Stanton J. Qjchtosh, Bsg., Attorney for the State Départment
of Alcohoilc BCVLTa?b Conuroi

, The licensee has pleaded.non vult to cha rgos of (l) falsi-
i ring his license application for fhb 1939-40 per]o oy denying
that any . p“fSOl other than hinle was interested in the license ap-
plied for and the business to be conducted thereunder, and (8) know-
ingly aiding and: abetting a uon—lWQensee to e JxerCJs - the rights and
prLV"lﬂgub of hlg license. ‘ ‘ : S
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It appears that Vincent Ceravolo, the licensee, secured
the license in his name although, in fact, Joseph Zarrelli, who
disqualified on the point of 1“esj.dence, was the real party in
1nterestn The licensee owned and operated another business in a
nearby town while he permitted Zarrelli to conduct the licensed
business. The licensee has since severed all connections with the
other establishment; has purchased Zarrelli's interest in the 1li-
censed business; invested his own money in the current license and
the premises and presently devotes his entire ftime to the conduct
of the licensed business. Zarrelli has completely withdrawn his
interest in the license and business conducted thereunder.

It thus appears that the improper set-up has been effec-
tively corrected. '

In accordance with the principles enunciated in Re King,
Bulletin 404, Item 5 and Re Club Parsippanv, Inc., Bulletin 41 411,
Item 8, the license will be suspended for ten (1l0) days.

Since the institution of these proceedings, License C-11
for the 1939-40 period had been renewed by issuance of License C-1:
for the 1940-41 period.

Accordingly, it 1s, on this 16th day of August, 1940,

ORDERED, that Plenary Retail Consumption License C-11,
heretofore issued to Vincent Ceravolo for premises on Jamesburg-
Dayton Road by the Township Committee of Monroe Township, Middle-
sex County, be and the same ig hereby quspenaed for a period of
ten (10) ddys effective August 19, 1940, at 3:00 A.l.

E. W, GARRETT,
Acting Commissioner.

7. APPELLATE DECISIONS - RANDALL v. CAMDEN.

L. IRVING RANDALL,

Appellant, ON APPRAL
CONCLUSIONS
AND ORDER

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY OF
CAMDEN and CHOICE LIQUORS, INC.,

N NV . Y N

‘Respondents

S. Rusling Leap, Esg. and William R. Smith, Esq., Attorneys
for Appellant.
Edward V. Martino, Esq., Attorney for Respondent Hunicipal Board
Benjamin Asbell, Psu., Attorney for Respondent Choice Liquors, In<.
Thomas . Madden, Esg., of Counsel,

Appellant appeals the granting of a transfer of & plenary
retail consumption license from Dorothy M. Myers for premises
517 Market Street, Camden, to Choice Liguors, Inc., for‘premises
3512 Westfield Avenue, Camden.,

Appellant urges that the action of the respondent Board
should be reversed for the reasons (1) that the vicinity of the
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premises at 3512 Westfield Avenue is residential and the residents
are in protest; (2) that the licensing of the premises would create
a traffic hazard; (3) that the granting of the transfer violates a
local ordinance limiting the number of plenary retail consumptilon:
licenses. : :

Appellant's first contention is without merit for the
reasons stated in Jones v. Camden and Caromano, Bulletin 121,
Item 4, That case, decided May 23, 1936, was an appeal from the
issuance of a plenary retail consumption license for premises at
3336 Westfield Avenue, approximately four hundred feet from the
instant premises at 4512. There an identical contention was made,
but it was found as a fact that Westfield Avenue, although not
entirely given over to business, was egsentially so, for which
reason the action of the issuing authority was affirmed. In the
instant appeal, appellant testified that there has been no change
in the character of Westfield Avenue gsince 1936 except that a few
mor=2 businesses have been established there.

Appellantts second contention is also without merit. No
proof was adduced to indicate how the licensing of the instant
premises would increase already existing traffic congestion to an

- extent any greater than that produced by the establishment of any
other business at those premises. It does not follow that a
traffic hazard will be created merely because licensed premises
are located on a heavily traveled thoroughfare.

Appellant's third contention is likewise without merit.
The ordinance presently in effect in the City of Camden, limiting
the number of plenary retail consumption licenses, is that of De-
cember 27, 1934, as amended July 9, 1938. It provides, so far as
applicable:

"Section 7. No more than 200 Plenary Retail Con-
sumption licenses shall be in effect in this
municipality at any one time hereafter, and no
new such licenses shall be issued for any premises
within five hundred (500) feet of any other Plenary
Retail Consumption licensed premises.” v

There are presently outstanding more thar 200 plenary re-
tail consumption licenses in Camden. The ordinance, while fixing
a dquota for such licenses in the city, in no way purports to
restrict their transferability, either from person to person or
from place to place. The rvight of such transfer, conferred by
R. S. 88:1-26, cannot be nullified or otherwise diminished by
municipal regulation. That a transfer from person to person may
not be denied in ald of attaining a quota, see Re Kessel, Bulletin
160, Item 5; Luzzi v. Nutley, Bulletin 244, Ttem 5; Kirschoff v,
Millville, Bulletin 254, Item 8; DiMattia v. Bellmawr, Bulletin
294, Ttem 4. Similarly, with trensfers from place to place.

Van Scheoick v. Howell, Bulletin 120, Item 6; Re Rothermel, Bulle-
tin 298, Item %, Conceding that the ordinance does not preclude
transfers from person to person or from place to place, appellant
nevertheless urges that the granting of a transfer from person to
person and place to place is tantamount to the granting of a new
license and hence is prohibited by the ordinance. gimilar con-
tention was made in Schwarz Drug Stores, Inc. v. Newark, Bulletin
343, Item .5, wherein it was held:
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"If an ObJLCtlve may be lawiullj accompllshed in
two moves, i.e., first, a transfer from place to”
place, and, second, a transfer from person to .
person, there is no rule or principle which de-

*~c1ares that the two moves cannot be consolldated
into one., There is no requlrement to make two
bites out of a cherry!"

The action of the respondent Munlcloal Board of Alcoholic
Beverage Control in grantlng tbe transfer appealed from 1s, thero-
fore,- afflrmed L . B :

Accordlqgly, 1t is, on this: thh day of August 1940,

ORDERED, that the appeal be and 1t nereby is dismissed.

- m, W. GARRETT,
Actlng Comm1351oner.

"8, DISCIPLINARY PROCEEDINGS ~ FAIR TRADE — SALFS AT QUT RATES -
THIRD OFFENSE - SUSPFNQION FOR BALANCE OF TERM ON PLEA OF GUILT.

Tn the Matter of Disciplinary )
-Proceedings against _ ) ‘
CHARLES JOSEPH MAIRE, CONCLUSIONS
428-432 E. First Avenue, ) AND CRDER
- Roselle, New Jersey, ) ’

Holder of Plenary Retail Distri- \
bution License D-3, issued by the )
ilayor and Coun01l of the Borough

of Roselle,

—....—.-.-...-—.._...._....._.._.'-—_.—--—

Robert R. Hendricks, Esq., Attorney for the Department of
. Alcoholic Beverage Control.
John 1. Ke rner, 4sq., Attorney for Defendant—Licensee, .

The defendant-licensee has pleaded ghll s to a cnarge of’
selling three l-guart bottles of Park.and Tilford" Reserve: Whlqkev
below the Fair Trade price in violation of State Regulatlons No:30,
Rule 6 o : :

Ia a memorandum accompanying the plea, the'defendantfasks
that the penalty to be imposed bemitigated on the ground that the
sale below the regular Failr Trade price would not have been.consum-
mated had it not been for the solicitation and subterfuge of the
investigator who made the buy. The facts upon which the plea 1s
based are set forth in the Temorandum as follows:

"The licensee states that on thb day in questlon,
two men entered his licensed premises (the two men later
determined. as being Investigators hlll and Ritter [sic )
Investigator thter approached the coupter and asked-

3 bottles of Park & Tilford. The & bottles were put on
. -the counter and were ready to be. put into a bag when in-
,’vmstlgator Ritter said 'How much?! and the licerseé re- .-
plied '$6.75' (the Fair Trade price). Ritter then. stated:
1That's too much, there must be some mistake, I was. told
that I could get these for $1.59 a quart.! Licensee
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thereupon said: 'That'!s impossible.! After a few

moments! hesitation, Ritter saild: 'You know Mr. McLane,

420

he sent me up.'! The licensee said: 'Who is Mr. McLane?!

and Ritter replied: 1'He's from the Kelly Press.!' After
a few more momento, licensee sald to his wife (also be-
hind the counter), 'All right, let him have it.' There-

upon the sale was oompleted, the price being $5.82 for
the & bottles of Park & Tilford."

The defendant admits that the circumstances surrounding
the sale as above set forth were not such as would have supported
a defense of entrapment. It 1is oqually apparent that they present

10 excuse or reason for mitigation of the penalty wnlob must
follow the gulilty plea. ,

The records of this Department, moreover, show that the
defendant has twice before pleaded to ohargew of selling alcoholic
beverages below the Fair Trade minimum price. For the first of-

fense, hlS license was suspended for five days (Bulletin 344,
Ttem 14; Bulletin 362, Item 1); for the second, fifteen days
(Bulletlr 392, Itenm 43,

The Fair Tlade regulations were made to be obeyed.
present violation constitutes the defendant's third offense.

The
In

view of defendant's multiple vioclations and his persistent failure

to abide by the rules, his license will be suspended for the
balance of its term. '

Accordingly, it is, on EhlS 16th day of August, 1940,

ORDERED, that Plenary Retall Distribution License D-8,

heretofore issued by the Mayor and Council of the Borough of

Roselle to Charles Joseph Maire, 428-432 E. First Avenue, Roselle,
- be and the same 1s hereby suopended for the balance of the term,

effective August 19, 1940, at 2:00 A.M. (Daylight Saving Time).

E. W. GARRETT,
Acting Commissioner.

DISCIPLINARY PROCEEDINGS - FAIR TRADE - SALES AT CUT RATES -

S DAYS ON GUILTY PLEA.

In the Matter of Disciplinary
Proceedings against

JOHN KOLIBAS,
48 Warren Street,
Carteret N. J.,

N

CONCLUSIONS
AND ORDER

N .

Holder of Plenary Retail Consump
tion. License C-20 issued by the
Borougb Council of the Borougn
of Carteret. :

~ S~

Richard E. Silbermah, Esq. Attorney for the Departne1+_of
S EEEI - Alcohollcwpﬂverage Control.
John Kolibas, Pro Se. o v : A

The licensee has pleadeo gullty to a charge of sclllng a
pint bottle of Wilson "That's All" Whiskey below the minimum con-
sumer price published im Bulletin 416, in violation of Rule 6 of

State Regulations 30.
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By entering this plea in amnle tlme before the date set
for hearing, the Department has been saved the time and expense of
proving its case. The license will be suspended for a period of
five (5) days instead of ten (10) days.

Accordlngly, it is, on this l9th day of August 1940,

ORDERED, that. Plenary Retall Consumption Llcense C-20,
heretofore issued to Joln Kolibas by the Borough Council of tne
~Borough of Carteret, be and the same is hereby suspended for a
period of five (5) days, effective August 21, 1940, at 2:00 A.l
Fastern Standard Time.

" E. W. GARRETT,
Acting Commissioner,

RETAIL LICENSEES - CATERING - PLENARY RETAIL CONSUMPTION LICENSEE
WHILE CATERING AT PRIVATE HOME MAY SERVE THE HOST'S LIQUOR -
SPECIAL PERMIT REQUIRED IF LIQUOR BELONGS TO LICENSEE - SUCH
SPECIAL PERMIT ISSUED ONLY FOR AN AFFAIR IN THE SAME MUNICIPALITY
WHERE LICENSEE'S PREMISES ARE LOCATED - WARNING AGAINST SUBTER-
FUGE OF "RETURNS" OF UNCONSUMED LIQUOR.

' August 19, 1940
Frank G. Shattuck Company,
New York, N. Y.

Gentlemen: Att: Mr; L., 0, Duncklee

- - - - (In answer to a letter of inquiry) - - - -

In effect, you state that you hold a plenary retaill
consumption license in Newark and also engage in the catering busi-
ness, and ask whether you may, in catering at a private home in
New Jersey, serve the host's llouor as Dart of your catering
agleement with him.,

The answer is that you may, so long as the liquor thus
‘being served actually belongs outright to the host and you are
doing no more than merely mlxing and serving it as part of your
catererts function in serving the meal or food. For, in such case,
you are in effect acting in lieu of the host himself in thus mix-
ing and serving his liquor and, in a sense, as his servant. It is
immaterial, 1f you are catering the affair in this fashion, whether
the hostr's liguor was originally sold by you or another liquor 1i-
censee, or whether the home where the affair is belmg catered 1is
outside the municipality where your licensed premises are located.

' However, on the other hand, you may not, in catering an
affair, bring a quantlty of your liguor to the home, serve drinks
therefrom, and charge the host for the liquor consumed and return
with the rest, By such a practice you would, in effect, be actu~-
ally selling and dispensing licquor at the homb just as tbougn it
were a part of your licensed premises (except that the host would

be paying for all drinks). Such a practice is permissible only if,
in addition to your plenary retail consumption license, you also
obtain, for cach affair, a special permit, costing Ten Dollars v
(§10.00), from this Department (under R. 5. 33:1-74) authorizing you
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to cater the affair in this fashion. However, such permit will be
issued only for an affair which you cater in the samé municipality
where your licensed premises are located. See Re Zogg, Bulletin 132,
Item 10, which, although relating to an analogous- type of case, shows
the reason for such a restriction. ‘

One further thought: You may not seek to avoid such
special permit by nominally selling all the liguor to the host and
later accepting a return of the unconsumed liquor and giving the
host a credit therefor. Such a practice, besides smacking of mere
subterfuge, is prohibited since it would constitute, in effect, a
resale of the liquor from the host to you. Such a resale would be
illegal since the host would have no license to make it and, further,
since you, as a retall licensee, may purchase liquors only from per-
sons licensed in this State to sell to retailers.

If you wish further information about the special permit or
how it should be applied for, I shall expect to hear from you.
Very truly yours,
gp\v.%3@¢u\ixif

Acting Commissioner.

Iy Bbhads on -
lersey State Library

& &



