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STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N. J.

BULLETIN NUMBER 76 : June 3, 1935

l.

NOTICE
TO ALL MUNICIPAL ISSUING AUTHORITIES:

Complaints have been received that licenses have been
issued by various municipalities for road stands where alcoholic
beverages are being served at counters or at fountains at which
ice cream and soft drinks are served to patrons, including many
children. This is not only objectionable as a matter of social
policy, but also is expressly prohibited by the Control Act.

Section 13 prohibits the issuance of consumption li-
censes for premises where any other business is carried on ex-
cept the keeping of a hotel or restaurant. Consequently, a road
stand proprietor who desires a consumption license must so 3separ-
ate the premises where the alcoholic beverages are to be sold
from the premises where the prohibited business 1s carried on as
to render them substantially separate and distinct.

The statutory language and the governing rules are fully
set forth in Bulletin &5, Item 15, and Bulletin 38, Item 6, and
need not be repeated here. It is important to note that even
where the applicant does conduct a bona fide hotel or restaurant,
a consumption license may ncvertheless not be issued if he also
operates on the same premises a delicatessen, grocery, candy storc
or any other proscribed business. Evasions and subterfuges must
not be permitted to nullify the legislative policy.

I cordially recommend that careful and complete inves-—
tigation be made to insure that consumption licenses will not be
granted or renewed where the operation of the licensed premiscs
would ve in violation of Section 13.

Your coopcration will be greatly apprcciated.

. D. FREDERICK BURNETT,
Dated: May 27, 1935 Commissioner

MUNICIPAL OFFICIALS - DISQUALIFICATION TO VOTE ON ALCOHOLIC
BEVERAGE MATTERS - WHEN DISQUALIFIED

Deoar Commissioner: -

The Mayor of South Belmar is the steward in the Moose
Home in Belmar. His duties consist, among other things, of super-
intending the liquor department of the Moosc organization. Query:
Is he eligible to vote on moatters pertaining to alcoholic bever-
ages in view of the forcgoing fact, bearing in mind that he is
employed in another municipality?

One of the Councilmen has a tenant who operates a tap
room. He hog no interest in the proceedings except to receilve
rcent from his tenant. Is he eligible to vote?

N . , .
' Another, Councilmants mother owns premiscs where an al-
coholic beverage licensc has been issued. Is he eligible to vote

- a Libran
Nty Jnreay Siate LIDTERS
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on the issuance of this particular licensc, or on any other
legislation which may be contemplated by the municipal author-
ities pertaining to alcoholic beverages?

Very truly yours,
ELVIN R. SIMMILL

Moy 20, 1935
Elvin R. Simmill, Esqg.,
Asbury Park, N. J.

Dear Sir:-

(1) A person cmployed by 2 club licensec in onc muni-
cipality is not disqualified from participating in his capacity
as a member of the governing body of another municipality in al-
coholic beverage matters presented to such governing body. The
Commigssioner has heretofore, on numerous occasions, ruled that
members of an issuing authority who are interested in the liquor
business may not participate in alcoholic beverage matters which
come before such issuing cuthority. Each of these rulings in-
volved a situation where the official's liquor activities cov-
ercd territory including the very municipality wherce he held
office and the consequent conflict of interest was direct. In
the instant situation, however, the fact that the official is
emnployed in a different municipality by 2 licensee privileged
to scrve only its regular members and their guests, renders re-
mote any suggestion of personal interest. No principles of fair-
ness or impartiality ore violated if he is permitted to act on
alcohclic beverage matters arising before the governing body.

(2) A member of a municipality's issuing authority who
owns prenises conducted by a retall licensee within such nunici-
pality and receives rent from such retail licensee, 1s disquali-
fied from voting on any umatters involving alcoholic heverage con-
trol. Sece Bulletin 70, Item 5. : »

(3) It may well be suggested that where a councilman's
mother owns premises which are sought to be licensed, he should
not vote on the application in order to avoid the suggestion of
partiality. However, in legal contemplation, the blood relation-
ship does not of itself create any interest in the application.
Consequently, the ownership, by a mother of a councilman, of
prenises sought to be licensed does not disquallify such council-
man from voting on the application provided he has actually no
interest in the premises or in the businces to be conducted under
the license.

Very truly yours,
D. FREDERICK BURNETT,
Comizisgioncer
Bys
Nathan L. Jacobs,
Chief Deputy Commissioner
and Counsel

3, REFUNDS - NONE ON TRANSFERS

LICENSES - TRANSFERS -~ NO REFUNDS

Mey &, 1935
Dear Sir:-

On February 18th, 1935, one of our Plenary Retail
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Consunmption Licensees notified the Township Committee of its
intention to apply for a transfer of its license. The publica-
tion and papers in connection with the transfer were corpleted
and March 4th designated as the date for hearing. Our investi-
gation was not complete at that time and the hearing was con-
tinued to March 18th. Under date of March 14th we were advised
that the licensee had decided to continue business at his ori-
ginal address and the application for transfer was withdrawn.

The Township had received the transfer fee of $5.,00
provided in the act and we are now called upon to return it to
the applicant.t

Will you please advise me of your ruling in such an
instance.

l Yours very truly,
MABEL E. GOFF
Township Clerk

Miss Mabel E. Gbfrf,
Township Clerk,
Millburn, N. J..

May 11, 1935

Dear Madam:
I have your letter of May 3d.

Section 23 of the Control Act provides that an appli-
cation for a transfer of license shall set forth the same matters
and things with' reference to the premisces to which a transfer of
license is sought as are required to be set forth in comnnection
with an origina% application for licensc. It contemplates that
the $5.00 transfer fee shall accompany the application. It makes
no mention of any refund in the event the application is with-
drawn or denied and in view of the provisions of section £8 per-
taining to refunds, no right to a refund in this situation should
be implied.

Very truly yours,
D. F¥REDERICK BUKNETT,
Comnmissioner
By:
Nathan L, Jocobs,
Chicf Deputy Coumissioner
and Ceunsel

4. LICENSES - PUBLICATION OF NOTICE 0OF INTENTION IN NEWSPAPER
PUBLISHED IX THE MUNICIPALITY - UNOFFICIAL SUBDIVISIONS OF
MUNICIPALITIES ARE NOT COGNIZABLE

Yay 7, 1235
We have in our files & copy of your ruling setting forth a defin-
ite decision relative to the matter of Notices of Intention being
published in newspapcrs.

In this bulletin, you specifically ruled that where a community
has a paper gualificd to insert legal notices, 2ll applicints for
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licenses, from that community, must use that paper.

In the past few months we have had requests from persons in sur-
rounding boroughs and townships to inscrt their notices.

To illustrate, there was one Christy Gnazzo whe was applying to
the Township Committee of Pennsauken Township for a license. We
turned down his request to insert & notice due to the fact that
a small weekly paper, the Community News, printed in the Borough
of Merchantville, clains to be the official paper for the Bor-
ough of Merchantville and Pennsauken Township which lie 2djacent
to one another. '

It has always been our understanding that the official status of
2 newspaper was established by the statement on 1ts masthead as

to what post-office it wos entered under. By that we mean that

if the Community News was entered ot the Merchantville Post-Office
that auvtomatically would establish 1t as & Borough of Merchant-
ville paper but not neccssarily as on official poper for Pennsau-
ken Township.

Howevcr, with the consolidzxtion of a number of these small bor-
ough and township post-offices under the Camden Pogt-Office, it
has made all the papers in these communitics change their mast-
head to read - M"entered ot the Comden Post-O0ffice®.

‘his presents o problem to us as to whether or not we are within
our rights to zccept notices from these conmunities.

As it is nearing the time for the notices to be inserted again fo:
the new licensces to be issued July 1st, we want to get 2 definite
ruling from your office for our own protcection as well 2s to give
the proper inforrction and protcetion to the appliconts,

In dnstances wihere a community having o suall weekly paper is lo-

ated within a township, we 2arc not quite sure whether we can
accept notices from other communitics in that township that do
not have 2 paper or whether you consider the paper of one compmuni-
ty as the official paper for the whole township.

We would greatly apprcciate a statement of your versiocn of these
problcuis sc that we know just cxactly where we stand in either
accepting or declining 2 noticce for publication.

Thanking ycu for any.inforwation you can give us and aweiting a
reply 2t your carlicst convenience, we are

Very truly yours,
COURIER-POST NEWSPAPERS
V. L. Tushinghao
Busziness Manager.

_ May 1b, 1935
Courler-Post Newspapcrs,
Canden, N. J.
Gentlenmen:
I have your letter of May 7th.

*

Section 22 of the Control Act provides that notice of
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intention shﬂll be inserted in a newspaper published and circu-
lated in the municipality in which the licensed preniscs are

'“1ocwted provided that if there is no such newspaper then the

notice may be puollshed in a newspaper publlshed and circulated

~in the county in which the licensed premises are located. I am

enclosing herewith Bulletin 35, Item 2, and Bulletin 867, Items
15 and 16, which set forth the general principles pertaining to
the ouallflcatlons of newspapers for the publlcatlon of notice
of intention. .

‘ Where there is a newspaper qualifled to publish legal
advertisements, printed in the English- language and pub11shed and
circulated weekly or daily within a township, notices of inten-
tion with respect to licensed premises located therein may be
Uubllsned in such newspaper. - Conoequently, a newspaper circulat-

‘ing in the county, but not published in such township, is not

qualified to publish notices of.intention for such premises,
Where there is a qualified _newspaper within a township, the fact
that it circulates mainly in one of several unofficial communi-
ties in the township is immaterizsl since the statute provides
that the newspaper must be published and circulated in the "mun-
101pallty in which the licensed premises are located®. This
means- the entire city, township, borough or other mun301pallty3
unofficial subdivisions thereof &are not cognizable in law. Cf.
Bulletin 40, Item 5; Bulletin 41, Item 6 and Bulletin 61, Item 3.

Very truly yours,

D. FREDERICK BURNLIT

: Commissioner

By: :
Nathan L. Jacobs,

Chief Deputy Commissioner
» and Counsel

RULES GOVERNING SIGNS AND OTHER ADVERTISING MATTER - RULE & --
NOT PERMIS SIBLB TO DISPLAY PRICE OF ALCOHOLIC BEVLRACED VIA.
RESTAURANT MENU

S ’ May 14,’1955
Gentlemen° ‘ :

Our Company comes under the prov151ons of Rulv #55 pfomulgated
by your Department on April 9, 1935, and we are trying to com- |
ply with this provision. We find, however, that a literal inter-
pretation of this rule actually works a hardship upon us. It is
customary for us to print the prices of 211 the items which we
sell on our doily menus and we also make it a practice to affix

_this menu to our store windows. . We are enclosing two sample

menus and you will notice that the prices of thc beers are listed
in a separate block. . The size of the type, however, is So small
that these particular items are not emphasized and would not
attract undue attention.

It is our belief that the rule in question was passed to dis-
courage and prevent flagrant advertising of -the prices of alco-
holic beverages and not to cover instances of ‘this kind.

We should prefer to hgve our menus in the State of New Jersey
standardized with all our-menus everywhere and are.consequently
requesting o ruling on this particular application of the rule.

7]
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We trust you will allow us to continue advertising the sale of
alcoholic beverages in the manner shown on the menu, and remain

Very truly yours,
CHILDS COMPANY
By:
P. ¥. Tuchs
, Agssistant Treasurer

May 18, 1935
Childs Company,
New York City.

Gentlemen:
I have your letter of May l4th.

You are correct in your suggestion that rule #3 pro-
hibiting price display by rctail con sumpfion licensees was aimed
mainly at flagrant price advertisements in windows. As a matter
of administration, however, it was essential that a uniform and
broad regulation be adopted in order to avoid discriminations
and subterfuges and effectuate the desired results. The Commis-
sioner is firmly convinced thot the making of exceptions in in-
dividual cases will evcntually lead to the broaalng down of the
entire rule and that minor hardships involved in individual
cases must be accepted for the greater social good.

I have examined the menus enclosed in your letter and
they are objectionable only in so far as they mention the price
of the bcer therein referred to. This objection can readily be
removed by placing over such price a small strip effectively con-
cealing 1t from public view. If this suggestion is adopted,
there will be no economic waste and any hoerdship in the particu-
lar situation presented will substantially be eliminated.

The ruling of the Commissioner is that you may not
display the price of any alcoholic beverage in your window,
despite the fact thbt such price display is contained in a gen-
eral menu.

Very truly yours,
D. FREDERICK BURNETT,
. Commissioner
By
Nathon L. Jacobs,
Chief Deputy Commissioner
and Counsel

REMARKS OF THE COMMISSIONER IN REFERENCE TO THE ABROGATION OF
THE TEDERAL ALCOHOL COBTROL ADMINISTRATION

May 28, 1935

, The termination of the Federal Alcohol Control Adminis-
tration 1s not a cause for alarm, nor a vital blow to liguor con-
trol any more than the termination of any distillers', rectifilers!
brewers!, wholesalers! or retallers! trade association would be.
For, in cssence, the FACA was 2 glorified trade associaztion
clothed with the semblance of law when the sixz codes which con-
stituted its framework were approved by the President. The prime
incidence of those codes was upon cconomic and not control pro-



IS

BULLETIN NUMBER 76 SHEET #7

blems, viz., to prevent price cutting and to provide for fair
trade practices. Thosc codes were in substance by-lows for
the regulation of the members of each of the different indus-
trics 2g among themselves, cnd in their relation to 2llied in-
dustries, and not in reference to their relations to the con-
suming public and the extermination of the racketeer and the
.bootlogger, which are the main objectives of ligquor control as
I understand 1it.

The State of New Jersey has never surrendered or in

anywise abdicated its sovereign prerogatives to control the man-
ufacture, sale and distribution of liquor within the State. I
have on two occasions followed the lead of FACA, just 2s I have
adopted suggestions from trade associations énd other control
boards when demonstrated to be worth while. Those two occasions
were in respect to its labceling regulations and, agnin, in refer-
ence to 1ts standards of f£ill for bottles, but in each ingtance
reserved the right to change the rules or cven to go contrary to
the Federal regulations if cxperience should indicate the neces-
sity or expediency.

Ag early aos December, 1933, there wos vocifeorous and
insistent demand for State labeling regulation. Bricf study
sufficed to show that 1t was highly undesirable for each state
to devise its ovn system of labeling. This was a subject where
uniformity was highly desirable. Hence, because of the studies
then being nade by FACA concerning labeling, I declined to nmake
any local rule in New Jersey until actual experience should show
the necessity or expediency. And upon the subsequent promulga-
tion of those rules by FACA, I found that they substantially <
filled the bill and dispensecd with any nced for any labeling
regulations in New Jersey. It now becomes necessary to promul-
gate labeling rules in New Jersey, which T shalli proceed to do
forthwith. We have kept in close check with the Federal Depart-
ment and are prepared to adopt immediately such of the Federal
labeling rcgulations as have proved desirable in ope"atlons and
which should be adopted in New Jerscy.

As rcburds standards of fill, the first step was taken
here lcng in advance of any Fedcral regulation, when on.February
22, 1934, the sale of 2 ounce nips was forbidden to package stores,
because thelr sale for easy coqsamptlon on the gtrect, in tele-
phone booths and in public parks worked havoc with the younger
generaction, conduced to public drunkenness and indency, and was
otherwise opposed to sound public policy. Later, when the ela-
borate nation-wide standards of fill were promulgated by FACA,
they formed the basis of the rules in June, 1934 as constituting
standards of fill for New Jerscy. Hence no further rule need be

v

made on this score.

Uniformity, however, is not a fetish to be blindly wor-
shipped. It is good only to the extent that the underlying con-
ditions to which the uniform.legislntiqn are to be applied are
substantially the sane Herice, on 211 other subjects, New Jersey
has made its own rules bnuoa on actual experience Wth local con-

ditions in the State,

There is one thing, however, which might perhaps well
be made the subject of uniformity and as to which, with the fall-
ing of FACA, we will have henceforth to do without, ond that is

-

the subject of regulations governing liquor ﬂdvcrtLSLIg. The
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authority of the. Statce Commissioner is confined to regulating
signs ond displays on licensed premiscs. The Comuissioner has
.no power over liquor advertising as oucb, It wight be well for
the Legislature to consider conferring express power upon the
Commissioner te prescribe reasoncble and salutary restrictions,
not upon the quantity of advertising but upon the wording there-
of, so as to *eVgnt nisleading, unfolr and offensive advertising

The Federal decision gives point cnd impetus to the
coming Convention of the National Conference of State Liquor Ad-
sinistrators because of the necessity by voluntary action among
the stotes of worklng out uniform legislation wni ch experience
has shown to be valuable and where the underlying conditions in
the scveral States are *VlfLy identical. There is more need for .
this now than ever becouse of the absence of any centralized
Federal authori'j to accomplish this within the several liguor
industries themsclves, Tho peudlrb Senate Bill 289, which has
already passed the Senate and is now in the Assenbly, confers
express power upon the Conmigsioner to make reciproeoal regula-
tions with other states. "My Chicf Deputy and Counsel, Nathan L.
Jacobs, in Mntlcwp tion of bh¢ Biil uUCOh"Dg a law, has already
made an intensive study of such rules and has hzd confcrenc 3
with the New Jersey State Conﬁlobvon ori Inter-State Cooperation.
The lost conference on this was held last Friday evening with
Assemblyman Joseph C. Paul, Chairpon of thoe Sub- COmmlttﬁe on
Liguor Traffic, which was 1150 attended by Scnator Johm E. Too-
len, and Judge Richard Hartshorne, who are members of that Com-
nission, Judge Hartshorne being the Chaoirma

We shall miss the valued help of Joseph H, Choate, .
Chairnan of the ﬁedbfi] Cowmission, in his sincere, cffective,
pioneering work in those ficlds which wce did not have to explore,
as above mentioned, because he was doing the work. He worked
from within. We werked from without. Thus the foct that I did
not have to study laboeling intensively, but could safcly follow
his lead, was Just onc less hceadache, Henceforth, all uatters
which are proper subjects for unifornm leglsiation will have to
be independently studied without his valued aid.

I shall also niss his splendid, far-sighted cooperation
in demanding the radical reduction of the Federal tax as 2 factor
of greatest noment in elinminating the racketeer and bootlegger.

D. FREDERICK BURNETT,
Corpd ““*onAr
7. NEW RULE - LABELING REGULATIONS
Mey 28, 1935

Yesterday's decision of the United States Supreme
Court, in Schechter vs., United States, terminzted the present
le gal ect of the FACA lab eling rchL“tions.

No labeling regulations have heretofore been made for
New Jersey pending obs @rthlon and study of the Federal Alcohol
Control Adnministrotion's efforts in this field. It thereforc
becones HOCLSSQTJ to pwowulvutb at once complcecte labeling regu-
lations applicable to New Jersey,

lenice the following rule is effective lmmediatelys-
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Regulations heretofore announced by the Federal
Ajcohol Control Administrzation rclating to labeling and in
force under thelr tcrms on Mey 27, 1935, are made 2 part here-
of as though fully sct forth and are hereby promulgated with
respect to the State of New Jerscy.

Investigation and study of the vntire subject will
be rushed to completion. The Commissioner invitcs inmmediate

suggestions and cormments from all branches of the industry and

the public generally. The present FACA reguliotions are contin-
ved in force in order to avoid the hiatus which would otherwise
arise. ’

D. FREDERICK BURNETT,
Commissioner

APPELLATE DECISIONS -~ KRAUSE VS. FREEHOLD

WALTER KRAUSE, )
Appellant,

—VE—

N ~—

TOWNSHIP COMMITTEE OF THE ON APPEALL

TOWNSHIP OF FREEHOLD CONCLUSIONS
(MONMOUTH COUNTY), )
Respondent.

Schlossbhach & Newman, Es¢s., by Mr. Newman, for the appellant.
McDermott & Finegold, Esgs., by Mr. Finegold, for the respondent.

BY THE COMMISSIONER:

This is an appeal from the denial of an application
for a plenary retail consumption license for premises located

on the Freehold-Lakewood Road, Highway #4 and #9, Freehold
Township.

Respondent contends that the application was properly
denied because the number of licensed places presently operating
in the township is adequate to supply the demands of the resi-
dents as well as the transicent trade and that the issuance of
an additional license would be socially undesirable.

The Township of Freehold is a rural agricultural
community, with a population of approximately 3000, completely
surrounding the Borough of Frceehold. There are now four plenary
retail consumption licensesgsoperating in the Township, one being
located on cach of the main roads. The evidence clearly estab-
lisheg that these four licensed places are adequate to supply the
needs of the community. as well as the transient trade. Furman
vs. Springfield, Bulletin 49, Item 6; Botfan vs. Howell, Bulletir
64, Ttem 9; Voos vs. Union, Bulletin 73, Item 1.

Appellant argues, however, that his applicotion was im
properly denied because at the time it wos denied there was a
resolution effective in Frechold Township limiting the number of
plenary retail consumption licenses to be issued to "not more
than 5% and that since only four had becn 1ssued, there was one
vacancy remaining. Sosnow Drug Co. vs. Borough of Frechold,
Bulletin 68, Item 13. Ninetcen days after appellant's applica-
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tion was denicd, however, and before this appeal was heard,
respondent amended its resolution and limited the number of
plenary retail consumption licenses to bhe issued to "not more
than 4%, Tho question is whether this subsequent anenduent
of the resolution can be invoked to sustain the denial of ap-
pellant's application, assuming that, in the absence of the
amendnent, such denial would have been inproper.

In Franklin Stores Co. vs. Ellgabeth, Pulletin 61,
Ttom 1, the Comialssioncr discussed at considerable length,
collecting numerous authoritics, the effect of subsequent muni-
cipal action upon the denial of an opplication and held that
the rmunicipal policy, properly enunclated and in ferce at the
tine of the appeal, 1s the true criterion, rather than the
factual situation as it existed at the time of the denial of
the apnlication. In the course of his opinion, the Coumission-
er said:

[}
)

"Sound public policy requires that if a special
privilcge is to be given, the grant must be
consonant with such policy at the time the
grant is made., Whether 2 license should be is-
sued is not a ganme of legal wits or abstract
logic, but, rather, a sSolemn determination on
all the concrete facts, whether presented ori-
ginally or on appeal, whether or not 1t is pro-
per to issue that license. It is not 2 nere
unpire's decision whether or not some adminis-
trative official previously node a nove out of
order or errcd in technigue or ¢id something
which by strict rules he had no right to do,
but rather a final adjudication whether the

- license should be issued NOW.Y

The only distinction between the Franklin case and
rmunicipal enactment inconsistent with the ordinance adopted
subsequently to the denial of the application, whereas here
it nay be argued that there was such a prior enactment. No
reason 1s suggested, however, why this factual difference
should lead to any different legal result. It is not claimed
that appellant was misled or relied upon the existence of the
prior resclution. Indeed, any such claim would be without mer-
it. ©No person has a right to a license. It is, at most, a
privilege conferred by the sState, which the issuing cuthority
may deny in the exercise of sound discretion. Bumball vs.
Bernardsville, Bulletin 66, Item 9., Since, therefore, the limi-
tation of licenses now in effect in the Township of Frechold
was reasonable both in its adoption and in its application to
appellant, it will not be overruled. Ryman vs. Branchburg,
Bulletin &7, Item 18, '

The action of respondent is affirmed.
D. FREDERICK BURNETT,
Dated: May 29, 1935 Commissioner
APPELLATE DECISIONS - ZDENEK VS. FREEHOLD
JOHN JACK ZDENEK,

Appellant ON APPEAL
~V S CONCLUSIONS
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10.

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF FREEHOLD (MONMOUTH
COUNTY) ,

Respondent )

B T T T T e

Joseph A. Wenzel, Esq., Attorney for Appellant.
McDermott & ¥inegold, Esgs., by Max Finegold, Esq., Attorneys
for Respondent.

BY THE COMMISSIONER:

This is an appeal from the denial of an application
for a plenary retall consumption license for premises Jocated
in the Township of Frcehold.

The facts and issues are identical with those in
Krause vs. Freehold, Bulletin 76, Item 8, and the denial of
appellant!s application must be sustained for the reasons
therein expressed.

Appellant contends that he had been promised by mem-
bers of recspondent committee that, in the event he made certain
alterations in his UTDMlSCS, a license would be issued and rely-
ing upon these promises he made the suggcstud alterations, ex—
pendlng a considerable amount of money in doing so. He thus
attempts to invoke an estoppel. Without regard to the legal .
merits of this contention, there is nothing in writing and the
oral testimony with refercence to the alleged promises is so
indefinite, meager and unsatisfactory that, in the face of the
categorical denial by the Committeemen, it cannot be accepted.

The action of respondent is affirmed.

D. FREDERICK BURNETT,
Dated: May 29, 1935 Cormaissioner

REVOCATION PROCEEDINGS — ANNA WILKALIS - BAYONNE

In the Matter of Revocation

Proceedings against Annea Wilkalis,

107 ‘Hobart Avenue, Bayonne, the

Holder of Plenary Retail Consump- CONCLUSIONS AND ORDER
tion License C-115, issued by the )

Board of Commissioners of Bayonne. )

Harry H. Weinberger, Esq., Attorney for Anna Wilkalis.
Jerome B. McKenna Esq., Attorney for the Department.

BY THE COMMKISSIONER:

A copy of charges preferred against Anna Wilkalis,
holder of plenary retail consumption license C-115 issued by
the Board of Commissioners of Bayonne, for premises located at
#107 Hobart Avenue, Bayonne, was served upon the licensee who
was ordered to show cause why her license should not be sus-
pended or revoked. Pursuant thereto, a hearing was duly held.

The charges may be briefly summarized as follows:
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1. Failure to pay the penalties assessed for
delinquency in filing tax returns.

2. Possession of illicit beverages with intent
to sell, bottle, rectify and mix the same,
and possession of paraphernalia‘for this pur-
pose, in violation of Section 48 of the Control
Act. ‘ . :

3. Possession of premises in which unlawful pro-
perty was kept and stored in violation of
Section 53 of the Control Act.

The licensee admits the truth of the first churge,
but claims she offercd to compromise her penalty, which o;fer
of compromise was rejected. Under the Alcoholic Beverage Tax
Act, P.L, 193& Fhaptor 434, as amended, such compromise may be
made by the Stﬂto Tax deUl' sioncr if satisfied that the delin-
quency was excusable. In the instont case the compromise offer
was rejected because the Tax Commissioner was not so satisfied.
The licensce did not take the witness stand nor was any evi-
dence introduced on her behalf. There 1s no explanation of why
the delinquency occurred. There is thus nothing before ne ex-
cept the fact that the penalty was properly asuo“cod and remains
unpald. The matter is aggravated by the fact that after the de-
fault had occurred the licensce executed an affidavit for use
before the municipal issuing authority in B%yonno in which she
swore that she had properly filed the tax returns in qucestion.
No cxplanation was offered for this false affidavit. 1 find the

o

licensee is guilty on the first count.

. As rc"”rds the second count: The testimony discloses
that during the course of an inspection two State investigators
discovered a large quentity of illicit beverages in barrels and
tin cans in the attic of the prenises at 107 Hobart Avenue owned
and occupied by the licensce and her hushand, Stanley Malakaus-~
kas, who is also a plenary retail consumption 1lcensbe in Bay-
onne. Although the entrance to the a2ttic was walled in, a pipe
leading from one of thesc barrels to the living quarters acted
as a conduit through which the liquor could be, and was, drawn.
There is testimony that the wsll shutting up the entrance to-
the attic was recently constructed. Unguestionably it was con-
structed after the licensee and her hushand came into posses-
sion of the preuises. Thus they were the last persons in control
of the attic prior to the entrance being closed and even aside
from the condult pipe leadlng into their home they are fully
responsible for the presence of the 1llicit beverages on the
prumlses° Tn bhc llVan ouartcrs hvdrouutcr a gaugnn cup and

were founa.

Premises at #2 58 Brongway, Bayonne are also owned by
the licensee Anna Wilkalis. These premises are two doors away
from the prenises for which her husband, Stanley Maleckauskas,
holds a plenary retail consuuption iicense. Part of the pren-
ises at #2838 Broadway consist of a garage in which large quanti-
ties of 1lliecit beverages, coloring matter, bottling parapher-
naliza and bottles were found qnd Sblébdo After the seilzure,
Malekauskas broke 1nto this garage by tearing down part of the
wall between the garage and an adjoining store, for the stated
purpoese of overturnmb a barrel. ‘Malakauskas then diszpneared
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and shortly thereafter contacted his attorney. The licensee,
although pleading "not gulilty", did not testify or produce any
witnesses on her behalf. '

Where facts are testified to which are accusations
against the defendant and which he, by his oath, can deny, and
he fails to tnke the stand in his own behalf, it raises a strong
presurnption that he cannot truthfully deny those facts. State
vs. Bien, 95 N.J.L. 474; State vs. Gimbel, 107 N.J.L. £35. 1In
the Pien case, supra, the Court of Errors and Avpeals in con-
sidering the relationship between the plea of "not guilty" and
a subsequent failure of the defendant to offer himself as a
witness, said:

Nor is it sufficient, as plaintiff in error
argues, that as he had denied his guilt by
pleading 'not gulilty'! to the indictuent, he
was entitled on the trial to the benefit of
such a denial to the same extent as if he
had testified in contradiction of all mater-
ial focts, but that is not so because the
plea was nct under oath, nor wes he subjuct
to any cross-oxemination.® 95 N.J.L.474, 478,

The unexplained presence of large quantities of il-
licit beverages, coleoring matter, bottling paraphernalia, etc.,
on prenises owned and occupied by the licensee and her husband
and in the garage 2lsc owned by the licensee and over which
her husband exercised sone control convinces me that the re-
spondent is guilty as charged on the gcecond: count.

The foregoing finding of facts also clearly shows
that the licensee wos gullty of violating Section 53 of the
Control Act in that she knowingly occupied and kept premises
in which unlawful property was stored and is therefore gulilty
2s charged on the third count.

It 1s, therefore, on this £29th day of May, 1935,
ORDERED, that plenary retail consuuwption license C-115 issued
by the Board of Cormissioners of the City of Bayonne to Anna
Wilkalis for prenises located at #107 Hobart Avenuc, Bayonne,
be end the same is hereby rcvoked, cffeective imwediately; and

It is further ORDERED that said revocation shall
render the licensed prenises known ag #107 Hobart Avenue, Bay-
onne, ineligible to become the subject of any further license,
of any kind or class under the Control Act, for a period of two
years from the date hereof.

D. FREDERICK BURNETT,
Counzissioner

REVOCATION PROCEEDINGS - STANLEY MALAKAUSKAS -- BAYONNE

In the Matter of Revocation )

Proceedings against Stanley

Malakauskas, 234 Broadway, CONCLUSIONS AND ORDER
Bayonne, the holder of Plenary

Retail Consumption License C-114,

issued by the Board of Comalssion-

ers of Bayonne.
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Herry H. Weinberger, Esq., Attorney for Stanley IMalakauskas,
Jerome B. McKenna, Esg., Attorney for the Departument.

BY THE COMEISSIONER:

A copy of charges preferred against Stanley hMalakau-
skas, holder of plinary retall consumption license C-114 issued
by the Board of Cormissioners of the City of Bayonnc for pren-
ises located at #234 Broedway, Bayonne, was scrved upon the 1i-
censec who was ordered to show cause why his license should not
be suspended or revoked.

The charges wmey be briefly sumiarized as follows:

1. Posgsession of illicit beverages with intoent to
sell, bottle, rectify and nix the sane, and
possession of paraphernalia for this purpose,
in viclation of Section 48 of the Control Act.

. Possession of preualses in which unlawful property
was kept and stored, in violation of Section 53
of the Control Act.

By consent of counsel, the hearing on these charges
was held together with the hearing on charges preferred against
Anna Wilkalis who is Malakauskas! wife and iy finding of facts
are stated in the opinion rendered therein. Re Wilkalis, Bu-
1letin 76, Item 10.

As in the Wilkalis case, supra, the licensee here
did not take the stand or offer any testivony in his own behalf.

I find hin guilty as charged.

It 1s, therefore, on this 29th day of May, 19Z5,
ORDERED, that plenary retall consumption license C-114 issued
by the Board of Cormissioners of the City of Bayonne to Stanley
Malakaouskas for premises located at #2344 Broadway, Bayonne, be
and the sz2me 1s hereby revoked, effective limmediately; and,

It is further ORDERED, that said revocation shall
render the licensed premiscs known as #&34 Broadway, Bayonne,
ineligible to become the subject of any further licensc of any
kind or class under the Control Act for the period of two (2)
vears fromn the date herecof.

D. FREDERICK BURNETT,
Conuzissioner

GIFTS - OUT AND OUT GIFTS DISTINGULSHED FROM SALES AND
EVASIVE DEVICES

Julius Rosenberg, Esq.,
Camden, N. J,
Dear Sirs

I have your correspondence in which you inquire whether a
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Volunteer Fire Coupany may serve beer frec of charge 1o aen-

bers and their guests in the fire hall on Sunday, notwithstand-
ing a local prohibition against Sunday sales. You stute that

the Volunteer Fire Company holds no liguor Jlicense and that ,
the fire company building where the beer will be served is owned

[ R

‘not by the muniecipality but by the Volunteer,Firc Coupany itself.

If what they purpose is a recal out and out gift of the becr by
the fire conpany to zenbers and their gucsts, it does not con-
stitute a sale within the neaning of the Control Act. The local
pronibition relates to siles, not the conswption of alcoholic
beverages on Sundays. Accordingly, if no scle is made there 1s
no objection legally to the consuuption of beer on Sundays by
the nenbers and thelr guests at the fire noll.

They must be sure, howcver, that thelr nethod of distribution
does noct constitute a sale within the neaning of the Control
Act. Where tickets are sold, an adnission fee charged, the hat
or basket passed or participants chip in, or any artifice made
to concel the real nature of the act, it constifutes a sale

just as mich as if the alcoholic beverages arc sold by the glass.
If it is bona fide, all right. If it is a trick or subterfuge,
it will be just toc bad., If you sponsor 1t personally, I feel
it is sincere.

Very truly yours,
D. FREDERICK BURNETT,
Counissioner

REVOCATION PROCEEDINGS -~ WHEN WITHDRAWN FROW LOCAL ISSUING
AUTHORITIES BECAUSE OF FAILURE TO ACT

May £9, 1955
Fred L. Bascom, Chairman,
Franklin Township Comumittee,
New Brunswick, R.D.6, N.J.

Dear Sirs-

Harch &7th last, the Department transmitted fto the
Township Lommittee of Franklin Township of Scmerset County,
report of violations of the Alcoholic Beverage Control Act at
the licensed premises of George Rieck, trading as Kingston Hotel,
Lincoln Highway, Kingston, N. J., together with ny recommenda-
tion that proceedings be instituted toward revocation or sus-
pension, and pointing out specifically the instructions and
forms set forth in the several Bulletins referred to therein,
and offering to supply our four investigators prepared to give
sworn testimony of the matters complained of, to wit: the sale
of alccholic beverages to minors attendant upon Princeton Uni-
versity.

No reply has ever been nade by you or any member o
the Township Committee, or any attorney for it, to that letter.

, Upon recelpt of a further cowplaint on May 18th a-
gaingt the same licensee from Christian Gauss, Dean of tho
College, to the effect that the place has given Princeton Uni-
versity no end of trouble and is a public nuisance and has been
twice raided by inspectors frow my Department, assisted by the



BULLETIN NUMBER 76 SHEET #16

14,

University Proctors, and that he is reliably informed that
gombling goes on there regularly and that it is frequented by
undesirable women and that liquor is sold to minors and that
disorderly conduct is freguent, the Clerk of the Township, John
V. Garretso“, was contacted by telephone, who stated that there
had been a meeting of the Tovwnshlp Committec at which the matter
was discussed, but he was reluctant to give any information as
to what had occurred or what action would he taken, and sug-
gested that you, as Ch@lrman, be consulted, but that you were
then out of town.

A week ago today, Deputy Commigsioner Frost telephoned
you, and reported that you stated that our letter of transmittal
of March 27th was sent to Franklin Park, delivered to a member
of the Township Cormittee who held it unopenrd until the April
neeting of the Committee, which took place about the middle of
April; that at that time the Comnittee referred the matter to
your attorney with the understanding thot he would communicate
with this Department; that at a nceting of the Committee on May
20th, the attorney was instructed to send out 2 notice of a
hoarlnﬂ to be held in the near future; that you desired a letter
from me indicating what action I thought should be taken.

That action is indicated in ny letter to you of March
£7th, to wits institution of revocation proceedings.

A week having now passed since your telephone communi-
cation with Mr. Frost and still hearing rothing frorm your Con-
mittee, or in 1ts behalf, Mr. McKenna, of ny Legal Sta T, tele-
phoned you this afternoon and reports that no date has Jet been
set for hearing and that the nmatter is still in the hands of

‘your attorney.

In view of the facts recited, I now withdraw the
request of March 27th that your Committee 1nstitute revocation
proceedings. These will be handled by the Department direct.

Very truly yours,
D. FREDERICK BURNETT
Coumilissioner

MUNICIPAL ORDINANCES -~ PLENARY RETAIL DISTRIBUTION LICENSES -
STATUTORY OPTION TO EXCLUDE SUCH LICENSEES FROM TRANSACTING
ANY OTHER MERCANTILE BUSINESS DOES NOT PERMIT DISCRIMINATION

MUNICIPAL ORDINANCES - PLENARY RETAIL DISTRIBUTION LICENSES -
EXCLUSION OF SUCH LICENSLES FROM SuLE OF GASOLINE IS PROPER
EXERCISE OF POLICE POWER

‘ May 381, 1235
Willian R. Conover, Township Clerk,
Frcehold, N, J.

Dear Sir:-

I have for consideration resolutions possed by your
Township Committee pursuant to the Alcoholic Beverage Control
Aet.

Section 5 (b) provides: "Class C-2 (Retail Distribu-
tion) may conduct such otler busincss as licensee nay desire in
connection thcerewith, excepting the sale of pascline." The
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“stotute confers an option upon the governing bodles of the sev-
eral nunicipalities to cnact by cerdincnce that Plenary Hetail
Distribution licenses "shall not be 1lssued to pernit the sale
of 2lccholic beverages in cor upon any premises in which any
other mercantile business is carried on?. Question, therefore,
at once arises whether the Legislature, by the use of the words
"any other®, intended that, 1if the option were exercised by the
municipality, all other mercantile business was to ve prohibited
or whether it intended that a particular class of mercantile
business could be singled out and prohibitcd. While the quoted
words are gramnatically susceptible of the latter wcaning, it
could not have been the legislative intent to afford a statutory
option to discriminate against apy one particular kind of mer-
cantile busincss, as a municipality might arbitrarily or capri-
ciously decide. It must have wmecant all or none. I, therefore,
reject that interpretation and now rule that if o municipality
desires to restrict Plenary Retail Distribution licensees to the
sale of alccholic beverages exclusively, it wmust prohibit zll
other mercantile business without discrimination.

The above ruvling is the unwritten predicate of the
decision made last July in respect to the Trenton ordinance which
read (Bulletin 41, dtem 2): "That no Plencry Roeteil Distribution
license shall be issued to permlt the sale of alcoholic beverages
in or upon any premises in which any othcr mercantilc business isg
carried on; provided, however, that the holder of any such 1i-
cense shall be permitted to sell non-alcoholic beveruges, in
original containers, for consumption off the licenscd premises.”
I approved that ordilnance and ruled that "the proviso, excepting
non-alcoholic beverages, was wmerely a saving clause to insure
that sale of ordinary accessories to alcoholic beverocges was not
to be interpreted as other mercantileé business, but rather as
part of the same business.™

The same thought, and illustrating the converse pro-
position, underlies the ruling in Re Boonton, Bulletin 57, iten
17, where an attempted exception of the sale of cigars and cigar-
ettes from the ban of a runicipal ordinance prohibiting other
nercantile business to package stores was disapproved.

Those two previous rulings adumbrate the ruling now
made. '

If, therefore, approval of your municipal regulation
were dependent upon 1ts compliance with the statutory option, I
should be coupelled to disapprove it because it singles out one
mercantile business for exclusion but allows 2ll other kinds of
business to bhe transacted.

The remaining question is whether this rmunicipal
regulation prohibiting the sale of gasoline at package goods
stores may he sustained as a proper exercise of police power -
that underlying power to protect the lives, the safety, the
health, the morals and the gencral welfare of the public - prac-
tically government itself.

I approve it as a proper and highly sslutary exercise
of police power. It is trite to say that alcohol and gas -
drinking and driving - do not mix. What is comuon knowledge
needs no argunent. Suffice it to say that A. W. Magee, Acting
Commissioner of Motor Vehicles, reports that last year in New
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Jersey 1443 automobile accidents were caused by drivers who
were under the influence of liguor in one degree or another.

Your scction is approved as submitted.
Very truly yours,

D. FREDERICK BUENEIT,
Comnissioner

15. - APPELLATE DECISIONS -~ MURPHY VS. TRENTON
JOHN JOSEPH MURPHY, )
Appellant, g
-VS-— '
: : ) ON APPEAL
CITY COUNCIL OF TRENTON, © COHCLUSIONS
Respondent.

. mrm e e e e e e s e e e st e

‘Abrsham 5. Lewis, Esq.; Attorney for Appellant.
Rormulus P. Rimo, &Esq., Attorney for Respondant.

BY THE CO#MISSIONER:

This is an appeal from the denial by the Board of
Counissioners of Trenton of an application for o plenary retaill
consumption license for premises located at #28 South Warren
Street, Trenton. .

Since denying appellant's application the Bozrd of
Commissioncrs has gone out of existence and been replaced by
the Clty Council.

Respondent confgnds the applicution was properly
deniced because a sufficient number of licensed placces exists
in the V101n¢ty of appellant's premise adequately to supply
the demands of said viecinity and the issuance of an additional
licerse would be soclally undesirable.

: - The right of a municipality to refuse to issue a 1li-
cense for premiscs where the issuance thereof would result in
the existence of toc many licensed p¢a00b within any given
vicinity is well scttled. Bader vs. Canden, Bulletin 44, Iten
8; Furuman vs. Springfiecld, Bulletin 48, Itenm 6; Clement vs.
Loaer, -, Bullctin 52, Item 53 FPaccidorio vs. U‘nion‘BoachL Bulletin
55, Iten 8; Shinn vse Canden, Bulletin 64, Iten 8; Voos vs.
Union, Bullctin 73 Itcm.l° '

There arc four existing licensed ploces of business
within one block of appellant's premises, onc consumption place
being only two doors away. There is nothing to indicate that

ublic necessity or convenience dictates the issuance of an
additional licensc or that the dpnwﬁl of appellantts applica-
tion was unrcasonable. '

It is true that thoere are sections in Trenton in which
licenses have been issued without any regard to the number of
licensed places in the vicinity. This condition is the direct
result of improper licensing by respondent's predecessor, the
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Municipal Board of Alcoholic Beverage Control of Trenton. Sea
Zebrowski vs. Trenton, Bulletin 56, Iten 9; Skwara ct al vs.
Trcnton, , Bulletin 57, Iten 7. The mere fact taat the old Muni-
cipal Board causpd &n intolerable situation to be created is

no reason why it should be extended or perpetuated. The new
City Council is entitled fto a clear chance to use its own broon.
Since 1t now appears that there are a sufficient number of 1i-
censes in the vicinity, and there 1s no fault on the part of the
present issuing authority, the Comnissioner will not reverse the
findings of the Board of City Coumissioners.

Theiyr action is ”ffiPJG

C/ L \,/\L r ém / 7 x)pew;u/f/,

Commissioner
Dated: May 81, 1935.
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