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PHudson County Civcuit Court

ANtHONY NITTI,
Plaintiff,

Action

V8.
at Law.

Pusric Service Rainway Co.,
Defendant.

Notice of Appeal.

Taxe xorice that the plaintiff appeals from the
whole of the judgment entered in this cause to the

New Jersey Court of Hrrors and Appeals on the
following grounds:

1. The court directed the jury to render a ver-
dict in favor of the defendant.

2. The court denied the motion to direct a ver-
dict in favor of the plaintiff.

3. The court ruled that the plaintiff was con-
cluded by a former judgment.

4. The court erroneously, improvidently and in
abuse of discretion, ordered the entry of judg-
ment nunc pro tunc in an alleged former action.

0. The court admitted in evidence proof of the

entry of an order for judgment nunc pro tunc in
an alleged former action, wherein the plaintiff was
not represented by a next friend.

6. The court admitted in evidence proof of the
entry of an alleged judgment nunc pro tunc sub-
sequent to the institution of the present action.

RicuarD DoHERTY,
Attorney of Plaintiff.




Summons.

TaE STATE OF NEW JERSEY to PUBLIC SERVICE RATL-

wAY COMPANY:

You are summoned to answer the annexed com-
plaint of Anthony Nitti in an action at law in the
Hudson County Circuit Court.

And take notice that unless you file your an-
swer to said complaint with the Clerk of the Hud-
son County Cireuit Court at Jersey City, within
twenty days after service upon you of this writ
and the annexed complaint, the plaintiff may pro-

ceed in the suit and judgment may be entered
against you.

Witness, Henry E. Acxersox, Jr.,
Judge of the Hudson County Circuit at J ersey
City, N. J. this twenty-ninth day of May nine-
teen hundred and twenty-five.

Joux J. McGovern,
Clerk.

Ricmarp Dongrry,
Attorney of Plaintiff.

Complaint.
30 HUDSON COUNTY CIRCUIT COURT.

AxTHONY NITTI,

Plaintiff,

VS. Action

Pusric Service RatLway at Law.

ComPpaNY,
Defendant.

40

The plaintiff residing at J ersey City, in the
County of Hudson and State of New Jersey says:

3
Complant.

1. June 15, 1910, the defendant was a Street
Railway Corporation, owning, and by its servants
and agents, operating a certain trolley car upon
and along Park Avenue, in the Town of Union, at
a point thereon where the same intersects Hom-
boldt Street, and which trolley car was then and
there operated in a northerly direction.

2. At said time and place, the plaintiff was law-
fully in and upon said Park Avenue, crossing the
same.

3. The plaintiff was then and there struck and
run over by the said car of the defendant, sustain-
ing amputation of his leg and divers others in-
juries upon and about the head, body and limbs.

4. Said injury to the plaintiff resulted from the
negligence of the defendant in this: by its servant
and agent, aforesaid, it drove and operated the
sald car at an excessive rate of speed; failed to
have and maintain the same under control so as to
avoid inflicting injury upon the plaintiff; failed
to exercise and maintain proper vigilance and
observance to ascertain the presence of the plain-
tiff so lawfully upon the highway; and failed to
give to the plaintiff due and timely warning of the
approach of the said car.

5. The plaintiff thereby underwent and suffered
great pain of body and agony of mind, and has so
suffered hitherto and will so suffer for the re-
mainder of his life; has been compelled to expend
and will, in the future, be compelled to expend
large sums of money in and about seeking to be
cured of his said injuries, and in the purchase of
crutches and artificial limbs ; and has lost and will
for the remainder of his life, lose large sums of
money which he would otherwise have gained
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4
Complaint.

in the pursuit of lawful occupations, except for the
said wrongful and negligent conduct of the de-
fendant.

6. At the time of the said injury and negligent
conduct of the defendant, the plaintiff was a child
of the age of six years, and this action is brought
within two years of the attainment by the plaintiff,
of the age of twenty-one years.

Plaintiff demands as damages, $50,000.

Ricaarp DoHERTY,
Attorney of Plaintiff.

I hereby deputize John Daly to serve the within
Writ. Witness my hand and Seal this 29 day of
May, 1925.

Jorny M. HanNAN,
Sheriff.

By Hucea H. Magra,
Under Sheriff.

Served within Summons and Complaint May
29/25, on the defendant Public Service Railway
Company (A Corporation) by delivering A, true
copy thereof to Royal Perrin, Agent of the said
defendant Company,

Jorxy M. HANNAN,
Sheriff.

By Jomx Davy,
S. D. S.
Filed Clerk’s Office
July 13, 1925
Hudson County, N. J.
JouN J. McGovERN,

Clerk.

Answer.

HUDSON COUNTY CIRCUIT COURT.

AnxtHONY NITTI,
Plaintiff,

VS. Action

Pusric ServiceE RarLway at Law.
ComPaNy,
Defendant.

The defendant, a corporation of New Jersey,
having its principal office at the City of Newark,
in the said State of New Jersey, in answer to the
plaintiff’s complaint, says that :—

1. It admits the allegations contained in
paragraph one of the complaint.

2. As to the allegations contained in para-
graphs two and six of the complaint, it has no
knowledge or information thereof sufficient to
form a belief.

3. It denies the allegations contained in
paragraphs three, four and five of the com-
plaint. '

F'irsTt DEFENSE.

1. It avers that the negligence of the plain-
tiff contributed to the happening of the said
alleged accident, in that he endeavored to pro-
ceed across a track upon which a trolley car
was being operated, when the said trolley car

was 1 such a position as to endanger his
safety.
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Answer.
Reply.

SeEcoND DEFENSE. *
BRI i TNV > (Y m 5 m
1. It avers that on the 22nd day of Decem- L SR LRI e
ber, 1910, the plaintiff, by his next friend, Vito
Nitti, did recover a judgment against the said AxTHONY NITTI,
defendant in the Hudson County Circuit Plaintiff,
Court for the sum of Five Hundred ($500)
Dollars for the same cause or causes of ac- G
tion in the said complaint alleged, which said PusLic SErvICE RAILWAY
judgment has been paid by the said defend- ComPANY,

ant. Defendant.

Action
at Law.

Josepa CouLt,

Attorney of Defendant. The plaintiff, in reply to the defendant’s an-

Filed Clerk’s Off swer says that:—

File erk’s ce

20 Jun 18, 1925 1. He denies the allegations contained in
Hudson County, N. J. the first defense of said answer.

Joux J. McGovERN, 2. He denies the allegations contained in
Clerk. the second defense of said answer.

First SeparaTeE REPLY TO SECOND DEFENSE.

The plaintiff says there is no such record as that
of the judgment alleged in said defense.

SEcoND SeEparATE REPLY To SEcoND DEFENSE.

The plaintiff says that in the proceeding re-
ferred to in said defense, Vito Nitti, therein
named, was not the next friend nor guardian ad
litem of the plaintiff.

Ricmarp DoHERTY,
Attorney of Plaintiff.
Filed Clerk’s Office
Jun 22, 1925
Hudson County, N. J.

Jorx J. McGovEern,

Clerk.
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Anthony Nitti—Duirect.

Tettmony. street. I was crossing the street and it was a
HUDSON COUNTY CIRCUIT COURT. rainy day, and gloomy, and while I was crossing
the street, he came right down without ringing a

bell or anything and ran me down.
Q. You were a pretty young boy? A. Six years

Beiovellon old at the time.

Hexry E. Q. Have you got a recollection of it? A. Yes,

AcKERSON, JR., J., SIT.

PusLic Service Ramway Con. | 20d aJury. Mr. Boyd: We will admit for today and
PANY. for the purpose of this argument that the
plaintiff could make out a prima facie case
of the negligence of the defendant and that
: - such negligence would be the proximate
e Sl cause Ofgthbe accident.

Appearances : The Court: In other words, a prima

facie case against the defendant company.

Mr. Boyd: Yes; on the plaintiff’s case.

Mr. Doherty: Plaintiff rests.

Mr. Boyd: Will Mr. Doherty admit that
the party in this suit is the same party
that was involved in the suit in 1910.

Mr. Doherty: That the plaintiff is the in-
fant alleged to have had the accident and
referred to in the pleadings in the earlier
suit.

Mr. Boyd: And the cause of action on

A trons Mo e | which he is suing now arose out of the same

4 : facts and circumstances as the accident
Direct examination by Mr. Doherty: which was described in the former proceed-
ing.

The Court: The only thing at issue is
whether or not the Rule and Order permit-

Q. How old are you? A. 22, ting judgment to be entered numnc pro tunc
Q. You suffer from the loss of a leg; how did should be affirmed.

you lose your leg? A. I was coming home from
school at 12 o’clock and I was on the side of the

ANTHONY NITTI,
Plaintiff,

vSs.

Ricmarp DonEerry, Esq., for the Plaintiff.
Josepr Courr, Hsq., Jr., for the Defendant,
by James O. Boyp, Esq.

A Jjury was duly empanelled; being found satis-
factory, they were sworn.
Counsel opened to the jury.

Q. You are the plaintiff in this action? A. Yes,
sir.

Mr. Doherty: In order we dispose of
that, the Court may consider as having be-




10
James O’ Neill—Direct—C7ross.

fore it all the proceedings of the former
suit, as well as all the proceedings on the
entry of judgment nunc pro tunc and the
Rule to Show Cause upon that Order.

Mr. Boyd: Also the judgment which was
filed and docketed as a result of the issuing
of that Order nunc pro tunc.

The Court: That would include also the
affidavits presented to me on both sides at
the time.

James O’NELL, sworn:

Direct examination by Mr. Boyd :

Q. What is your position, Mr. O’Neill? A. Gen-
eral clerk, County Clerk’s Office, Custodian of
Records.

Q. You have custody of all the records in the
Clerk’s Office? A. Yes, sir.

Q. Have you there the complaint in the action
which was instituted in 1910 in the name of An-
thony Nitti against the Public Service Railway
Company? A. Yes, sir.

Mr. Boyd: I move to introduce the Decla-
ration which was filed in the Anthony Nitti
case.

Cross-examination by Mr. Doherty:

Q. What date was that filed, Mr. O’Neill? A.
September 13th, 1910.

Q. What was the name of the Plaintiff and the
name of the Defendant? A. Anthony Nitti, who
sues by Vito Nitti, his next friend, Plaintiff versus

11
James O’Neill—Dairect.

the Public Service Railway Company, the Defend-
ant.

Mr. Boyd: I move to introduce that into
evidence.

Mr. Doherty: No objection, only the
technical objection that the papers do not
relate to any judgment of record that was
regularly entered in connection with the
papers.

Mr. Boyd: You do admit the filing.

Mr. Doherty: I admit that these papers
were actually filed.

Mr. Boyd: And that the parties involved
in this suit are the parties involved in the
prior suit in 1910.

Mr. Doherty: I have already admitted
that.

James O’NEmL recalled :

Direct examination by Mr. Boyd :

Q. Mr. O’Neill, have you a copy of the judg-
ment which was recorded as a result of the Order
discharging the Rule to show cause herein? A.
Yes. (Papers produced.)

Q. Mr. O’Neill, have you the record of the ver-
dict which was returned in the case of Anthony
Nitti and Vito Nitti against the Public Service
Railway Co.? A. Yes, sir.

Q. What book is that in your hand? A. Trial
Book Circuit Court.

Q. (By the Court): What Number?
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James O’Neill—Cross.

The Witness: This book is 216, it runs
from January 20, 1910 to February 8, 1912
inclusive.

Q. On what page is the verdict recorded? A.
On page 170.

Q. What does that page 170 show? A. It shows
a return of a verdict, the jurors and the date and
so forth.

Q. Have you a record of the judgments which
have been paid into the County Clerk’s office? A.
Not here; I have a recollection, knowledge of this
money. I haven’t the record with me.

Q. You can testify of your own knowledge that
the judgment of $500 has been paid into the
County Clerk’s office? A. Yes, sir.

Q. Is it still in the County Clerk’s office? A.
Yes, sir.

Q. It has not been drawn out? A. No, sir.

Cross-examination by Mr. Doherty :

Q. The papers you produced are all the papers
that have been filed in the former proceeding? A.
Yes, sir.

Q. You produced no record of any judgment
that was entered between December 22nd, 1910
and November 19th, 1925? Except the judgment
nunc pro tunc? A. That is right.

13

[Recorp v CrLerk’s Recister, Former Actiow.]

Mr. Boyd: T offer in evidence File No. 22986 in
the case of Anthony Nitti, by Vito Nitti his next
friend vs. Public Service Railway Company, and
all the papers contained therein, being:

Summons and Declaration.

Plea.

Notice of Trial.

Warrant to Satisfy.

Petition and Order directing the deposit of $500.
with the Clerk.

Affidavit of Raymond Dawson on application
for judgment nunc pro tunc.

(Accepted as Defendant’s Exhibit D-1 of this
date.)

(Exhibit D-1 is as follows):

SUMMONS AND DECLARATION, FORMER AcTioN.]
[ ;

Hupson County Circurr Courr, |
SS.:
Hupsox Counry, S

Tae STaTE or NEw Jrrsey to the Sheriff
(Seal) of our County of Hudson, aforesaid.
(AREETING

You are hereby commanded to summon the Pus-
LIc SERVICE Raiway Company, a domestic corpo-
ration, so that it be and appear before our Cir-
cuit Court in and for the County of Hudson on
the fifteenth day of September, instant, to answer
unto Anthony Nitti, an infant, who sues by Vito
Nitti his next friend, in an action of tort, to his
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14
Summons and Declaration, Former Action.

damage Twenty-five thousand dollars ($25,000.)
as 1s said. And have you then and there this writ.

Wirness Francis Swavze, Esq.,
a Judge of our said Circuit Court at
Jersey City, aforesaid, this 31st day
of August, One thousand nine hun-
dred and ten.

JouxN F. Crossy,
Clerk.
Pierre P. GArvex,
Attorney.

Hupson Counry, ss.:

The defendant in this suit, the Public Service
Railway Company, a domestic corporation, hav-
ing been duly summoned to answer unto Anthony
Nitti, an infant, who sues by Vito Nitti, his next
friend, in an action of tort, to his damage, Twenty-
five thousand dollars ($25,000.) and thereupon the
said plaintiff by Pierre P. Garven, his attorney,
complains :

For that the defendant now is and was at all
times hereinafter mentioned a domestic corpora-
tion.

For that the defendant, by its servants and
agents on the 15th day of June last, operated an
electric street car along New York Avenue, a pub-
lic highway, in the Town of Union, in the County
of Hudson, and negligently, by its servants and
agents, ran the said car against and upon the
plaintiff, who was lawfully upon the said high-
way; and the negligence aforesaid consisted in
this, that the defendant, by its servants and
agents, did not use reasonable care to keep and

15
Summons and Declaration, Former Action.

maintain control over the motion of the said car
so that it might be propelled without injury to per-
sons upon the said highway, and did not use rea-
sonable care to keep a lookout for persons upon
the said highway, who might be struck by the said
car, and did not use reasonable care to give a
warning of the approach of the said car to persons
in the way of the passage thereof, and did not use
reasonable care to operate the said car at a rate
of speed safe to persons upon the said highway,
and did not, although it knew that there were chil-
dren habitually at the point on the said highway
at which the plaintiff was, the plaintiff being an
infant of tender years, use reasonable care by its
servants and agents to keep and maintain a look-
out for the said infants so as to use reasonable
care in the operation of the car to prevent injury
to the said children, and as a result of the said
striking of the said plaintiff by the said car, by
reason of the negligence of the defendant by its
servants and agents aforesaid, he was painfully
and permanently hurt and his leg was cut off, to
the damage of the plaintiff Twenty-five thousand
dollars ($25,000.).

WarErErore the plaintiff saith that he is in-
Jured to his damage Twenty-five thousand dollars
($25,000.) and therefore he brings his suit.

Pierre P. GARVEN,
Attorney for Plaintiff.

.
€

30
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Summons and Declaration, Former Action.

Served within Summons and Declaration Sept.

6.10 on the defendant Public Service Railway
Company by leaving a true copy thereof with
Royal Perrin, Agent of the said defendant com-
pany.

James J. Kervy, Sheriff,
by Thos. Madigan, SDS

I hereby deputize Thos. Madigan to serve the
within Writ. Witness my hand and seal this 6th
day of Sept. 1910.

Javes J. Keiny,
Sheriff.
by N. P. Wedin, Under Sheriff.

To the Defendant above named :

Take notice that unless you appear and plead,
answer or demur, to the within declaration within
twenty days from the day of service of the same
upon you, judgment will be entered against you.

Joax F. Crossy,
County Clerk.

Filed in the Clerk’s Office of Hudson Co. Sept.
1135, Uy,

i

[PLea, FormER AcTIiON.]

HUDSON COUNTY CIRCUIT COURT.

AxtrONY NI1TTI, who Sues by Viro
Nirro, his next friend,
Plaintiff,

e In Tort.

PuBLic SErviceE RAiLway

CompaNy,
Defendant.

And the said defendant, by Edwards & Smith,
its attorneys, comes and defends the wrong and
injury, when &c and says that it is not guilty of
the said supposed grievances above laid to its
charge, or any or either of them, in manner and
form as the said plaintiff hath above thereof com-
plained against it and of this it, the said defend-
ant, puts itself upon the country, &e.

Epwarps & SmiTH,
Attorneys of Defendant.

Srate or New JERSEY, |
County of Hssex, |

of full age, being
duly sworn, upon his oath says, that he is a Vice-
President of the above named defendant, a corpo-
ration; that the plea by the said defendant above
pleaded is not intended for the purpose of delay;
and that this deponent verily believes that the
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Plea, Former Action.

said defendant has a just and legal defense to said
action on the merits of the case.

Sworn and subscribed before me at
Newark, N. J. this day of
nineteen hundred and

b

Consent that the within plea be filed as in time,
and affidavit thereto be waived,

Pierre P. GarvEN,
Attorney for Plaintiff.

Filed in the County Clerk’s Office, Hudson
County, Oect. 7, 10.

JorN F. Crospy,
Clerk.

————

[Norice or TriarL, Former Acrion. ]

HUDSON COUNTY OIRCUIT COURT.

Norice or TRrIAL,

ANTHONY NITTI, Who Sues by Viro
30 Nrrro, his next friend,
Plaintiff,

vS.

PusLic Srvice Ramway
ComMpany,
Defendant.

Sir:

Please to take notice, that T shall move the trial
the issue joined in this cause, before said Court,

40 of

19
Notice of Trial, Former Action.

on the Second Tuesday of December, next, at the
Court House in Jersey City, at ten o’clock in the
forenoon, or as soon thereafter as the said Court
can attend to the same.

Dated, October 14 A. D. 1910.
Your obedient servant,

Pierre P. GARVEN,
Atty.
To Edwards & Smith, Esq.,
Att’y for Def’t.

I hereby acknowledge service of a copy of the
within notice on me, this 14th day of October,
1910.

Epwarps & SmiTH.

Filed in County Clerk’s Office, Hudson Co. Oct.
17,10,

Jouax~ F. Crossy,
Clerk.
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[Norice or Triar, Former Acrion. ]

HUDSON COUNTY CIRCUIT COURT.

ANTHONY NI1TTI, Who Sues by Viro
NrrT1, his next friend,
Plaintiff, In Tort.

o Noricr or
T A

10

PuBLic SErvior Ramway Co.,
Defendant.

Sir:

Please to take Notice, that I shall move the
trial of the issue joined in this cause, before said
Court, on the Tuesday of December next, at

the Court House in the City of Jersey City, at ten
o’clock in the forenoon, or as soon thereafter as
the said Court can attend to the same.

Dated December 13, A. D. 1910.
Your obedient servant,

Pierre P. (FARVEN,
Att’y.
To Edwards & Smith, Hsq.
Att’y for Def’t.

Filed in County Clerk’s Office, Hudson Co., Deec.
15/10.
Jorx F. Crossy,
Clerk.

I hereby acknowledge service of a copy of the
within notice on me, this fourteenth day of De-
40 cember, 1910.
Epwarps & SMITH,
Attys for Defendant.

21

[Trrar, Book Kntry, FormMER AcTION.]
CIRCUIT COURT, HUDSON COUNTY,
Dec. 22nd, 1910.
B. A. Vam, Judge.

AxtaHONY NirTr by next friend
vSs.

Pusric Service Rarmway Co.

For Plaintiff For Defendant
AvLex SiMpPsoN Epwarps & SmiTw.

JURORS

. Wm. O’Donnell 7. Thomas Andrews

. Henry J. Jachens 8. William Barr

. Bernard Hinse 9. George Glock

. Chas. King 10. Louis Heinberger

. Hdward McLaughlin 11. George Scharfenberg
. Henry Ahlmeyer 12. John Clancy.

EvipENCcE
ANtHONY NITTL

By direction of the Court the Jury finds in
favor of the plaintiff and against the defendant,
and assess the damages at Five Hundred Dollars
($£500.).

And so say they all.




ATISFACTION OF o UDGMED RMER A CTION.
[ SATISFACTIO JupemENT, ForMER AcTION. ]

To the Clerk of the Circuit Court of Hudson
County of the State of New Jersey:

WaEREAS ANTONTO N1TTI, an infant hereto-
fore, to wit, on the twenty-third day of December
in the year of Our Lord One Thousand Nine Hun-
dred and Ten obtained final judgment in the Cir-
cuit Court of The County of Hudson in the State
of New Jersey, against Pusric Service RaiLway
Company for Five Huxprep Dorrars ($500)

costs as by the record thereof
may appear:

And whereas, Antonio Nitti has received
satisfaction for the same, these are, therefore, to
desire and authorize you to enter an acknowledg-
ment of satisfaction upon the record of the said
judgment, and for your so doing this shall be
your sufficient warrant and discharge in that
behalf.

Ixn Wirness WaEereor, I, Pierre P. Garven, At-
torney of record for the said Antonio Nitti—here-
unto set my hand and affixed my seal, the twenty-
third day of December in the year of Our Lord
One Thousand Nine Hundred and Ten.

Signed, sealed and Delivered )
in the presence of §

GrorcgE T. VICKERS.

Pierre P. GARVEN.

(Seal)

23

Satisfaction of Judgment, Former Action.

STATE OF NEW JERSEY
S
Hupsoxn County

Be 1 rEmEMBERED, That on this Twenty-third
day of December in the year One Thousand nine
Hundred and Ten before me personally appeared
Pierre P. Garven—who I am satisfied, is the per-
son named in, and who executed the foregoing in-
strument, and I having first made known to him
the contents thereof he did acknowledge that he
signed, sealed and delivered the same as his vol-
untary act and deed, for the uses and purposes
therein expressed.

GrorcE T. VICcKERS,
Master in Chancery of New Jersey.

Filed Clerk’s Office,
Dec. 28, 1910
Hudson County, N. J.

Joux F. Crossy,
Clerk.

20
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[ PETiTION AND ORDER, FORMER ACTION.]

To His Hovor WirLiam H. Speer, JUDGE oF THE
Circuir Courr.

AxtHONY N1TTI Who sues by Viro
NirTI, his next friend,
Plaintiff,

vs. ., PETITION.

PusrLic ServicE RainLway
CoMPANY,
Defendant.

The petition of Pierre P. Garven, respectfully
shows:

That he is the attorney of record of the plain-
tiff in the above entitled cause.

That the plaintiff above named is an infant.

That judgment was recovered for the Plaintiff
for the sum of Five Hundred Dollars and the said
sum of money was paid to your petitioner as at-
torney of the plaintiff on the 23rd day of Decem-
ber, 1910.

That your petitioner has endeavored to have
the father of the plaintiff assume the duties of
guardianship so that the said money can be paid
to him.

That the said father although so requested has
neglected to assume the duties of guardianship.

Your petitioner therefore prays that an order
may be made permitting him to pay the said sum
of Five Hundred Dollars into Court.

And your Petitioner will ever pray &e.

Piergre P. GARVEN.

25
Petition and Order, Former Action.

STATE 0F NEW JERSEY 2
County oF Hupson S

Pierre P. Garvex being by me duly sworn on
his oath according to law, deposes and says: '.I‘l.lat
he is the petitioner in the foregoing petition
named, and the same is true.

PierrE P. GARVEN.

Sworn and subseribed to before me at Jersey)

City, N. J. on this 17 day of February, 1911.(

AreEx SIMPSON,
Master in Chancery of New Jersey.

AxrtroNY Nr1rTI who sues by Viro

Ni1rT1, his next friend,
Plaintiff,

vS.

PusLic Service RamLway

CoMPANY,
Defendant.

Upon Petition of Pierre P. Garven, verified, it
i1s ordered: That the sum of Five Hundred Dol-
lars, now in his hands, received by him as attor-
ney for the plaintiff in the cause above entitled
to be paid to the clerk of the Court to await fur-
ther orders of the Court.

WirLiam H. SprEg,
Judge.
Filed Feb. 20, 1911
Clerk’s office
Hudson County, N. J.

Joux F. Crossy, Clerk.

10




[ ArripaviT oF Raymonp Dawsoxn, ForMER AcTION. ]

HUDSON COUNTY CIRCUIT COURT.

A~xtHONY NiIrTI, by ViIiro NrirTi,
his next friend,
Plaintift,

V8.
A FFIDAVIT
PusLic Service RaiLway Com-
PANY,
Defendant.

STATE oF NEW JERSEYz
: S8, :
County or Hupson S

Ravmonp Dawson being duly sworn according
to law, on his oath says that summons were issued
in the above matter on August 31st, 1910, by
Pierre P. Garven, as attorney for the plaintiff,
and answer was filed on behalf of the defendant by
Kdwards & Smith as its attorneys. Notices of
trial were served herein on October 17th, 1910 and
on December 15, 1910, and the case came on for
trial before Judge Vail in the Circuit Court on
December 22, 1910, at which time Alexander Simp-
son appeared for Mr. Garven as attorney for the
plaintiff, and this deponent appeared on behalf
of the defendant. A jury was empanelled and
sworn, and Anthony Nitti, father of the infant
plaintiff, was sworn as a witness. This deponent
consented to the entry of a verdict against the de-
fendant for the sum of $500.00. The matter was
submitted to the jury and they returned a verdict
of $500.00 against the said defendant.

27
Affidavit of Raymond Dawson, Former Action.

The defendant paid the amount of said judg-
ment on December 28th, 1910 to Pierre P. Garven,
attorney of the plaintiff and obtained a warrant
for the satisfaction of the judgment for that
amount, and filed the same with the Clerk of this
Court.

On February 20th, 1911 the saitl Pierre P.
Garven filed a petition in this Court stating that
he had received the sum of $500.00, being the
amount of said verdict, and had requested the
father of said infant plaintiff to take out papers
of guardianship so that the said sum could be paid
to him as such guardian, but that the father had
refused so to do, and prayed that an order might
be made directing the payment of said money to
the Clerk of the Court. On the said day an order
was made by Judge William H. Speer directing
the payment of said money to the Clerk of this
Court to await the further order of the Court.
Said sum is now on deposit with the Clerk of said
Court.

Deponent further says that the Clerk’s Register,
Book No. 22, case #22986, is a record of the above
case and enumerates the following items:

‘““‘September 13,1910  Summons and Narr,
October 17, 1910 Notice of Trial
December 15, 1910 Notice of Trial
December 28, 1910 Satisfaction of Judg-

ment filed
February 21, 1911 Order entered’’.

The Clerk’s Trial Book of December 22, 1910, at
page 170, under the caption of the above case, re-
cites: ““Trial before Benjamin A. Vail, Judge,
Alexander Simpson for the plaintiff and Kid-
wards & Smith for the defendant. The jury sworn,
enumerating the twelve jury men sworn, and
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under the heading of ‘““Kvidence’’, states ‘“An-
thony Nitti’’ and then continues, ‘“‘By direction
of the Court the jury finds in favor of the plaintiff
and against the defendant and assesses the dam-
ages at $500.00, and so say they all’’.

Deponent further says that it now appears that
no formal judgment was ever entered on said ver-
dict, and prays that an order may be entered di-
recting the entry of the judgment nunc pro tunc.

Raymoxp Dawsonx.

Sworn and subseribed to before me
this 16th day of November, 19255

Irma Mirrop
Notary Public of New Jersey
Filed Clerk’s Office,
November 23, 1925
Hudson County, N. J.

James J. McGovern, Clerk.

Mr. Boyd: I now offer in Kvidence the Order
made by Judge Ackerson dated November 18,
1925, directing that judgment be entered numnc pro
tumnc.

(Accepted as Defendant’s Exhibit D-2 of this
date.)

(Defendant’s Exhibit D-2 reads as follows :—

x & | =
[OrpER FOorR JUupeMENT Nuxc Pro Tuwg,
Former ActTION.]

HUDSON COUNTY CIRCUIT COURT

AxtHONY NITTI by VIiro NIrTI
his next friend
Plaintiff

V8. ORDER.

Pusric SeErviceE RamLway
CoMPANY
Defendant.

It appearing by the affidavit of Raymond Daw-
son, of the firm of Kdwards & Smith, filed herein,
that issue was joined in the above entitled cause
and that the same came on for trial before Hon.
Benjamin A. Vail, Judge, and a jury, in this Cour!
on December 22, 1910, and that a jury was empan-
elled and sworn, and by direction of the Court the
jury returned a verdict in favor of the plaintiff
and against the defendant in the sum of $500.00,
and it further appearing that although the record
of said trial and the rendition of a verdict against
the defendant appears in said Trial Book, that no
Judgment was entered on said verdict, and appli-
cation now being made by the attorneys of the de-
fendant for the entry of such judgment nunc pro
tunc, 1t is thereupon, on this 18th day of Novem-
ber, 1925.

Orperep that judgment be entered in favor of
the plaintiff, Anthony Nitti, by Vito Nitti, his next
friend, and against the defendant, Public Service
Railway Company, for $500.00 as of December 22,

- e
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Order for Judgment Nunc Pro Tunc,
Former Action.

1910 in accordance with the record of said case in
the Clerk’s Trial Book above mentioned.

Hexry E. AckEerson, Jr.,

C.C.J.

Filed Clerk’s Office,
Nov. 23, 1925.
Hudson County, N. J.

JouN J. McGovERN,
Clerk.)

By Boyd: I now offer the Record in the present
suit, which consists of the following:

Summons and Complaint

Answer

Reply

Notice of Trial

Rule to Show Cause

Memorandum of Judge Ackerson
Rule discharging Rule to Show Cause
Notice of Trial

30 (Accepted as Defendant’s Kxhibit D-3 of this
date.)

(Defendant’s Kxhibit D-3 is as follows :—Sum-
mons, Complaint, Answer, Reply and Notice of
Trial in Present Action.)

31

HUDSON COUNTY CIRCUIT COURT.

ANTHONY NITTI,

Plaintiff, s

VS. at Law.

PusLic SErviceE Rainway Nortice
CoMPANY, or TRIAL.
Defendant.

Taxe ~orice that I will move the trial of the
above entitled cause before the Hudson County
Cireuit Court, at the Court House in Jersey City,
on the third Tuesday in September, 1925, at ten
o’clock in the forenoon of that day or as soon
thereafter as counsel can be heard.

Dated July 13th, 1925.

Respectfully,

Ricmarp DoHERTY,
Attorney of Plaintiff.

To Josepm Court, Jr.,
Attorney of Defendant.

30
Service acknowledged this 14th day of July,
1925,
Josgpa CouLt,

Attorney for Defendant.
Filed Clerk’s Office

August 25, 1925

Joax J. McGovERN,
Clerk.
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[ ArppaviT oF Ricmarp Donrrry, FormEr AcTIoN. ]

HUDSON COUNTY CIRCUIT COURT.

AxtHONY NITTI,
Plaintiff,
Action

VS.
at Law.

PusrLic SErvVICE RAILwAYy Wihdat

CoMPANY,
Defendant.

StaTE oF NEW JERSEY,
SS
Couxty or Hupson,

Ricmarp DomEerty, being duly sworn on his oath
according to law, says that he is the attorney of
Anthony Nitti, in an action pending in the above
entitled cause wherein the said Anthony Nitti is
plaintiff, and Public Service Railway Co. is de-
fendant. The action was commenced by the issue
of a summons May 29, 1925, and was brought to
recover damages for injury sustained by the plain-
tiff through being run over by an electric car of
the defendant, June 15, 1910, when the plaintiff
was a boy of six years of age. The plaintiff at-
tained the age of twenty-one years shortly before
the institution of the action referred to. Before
the commencement of said action deponent investi-
gated the records of the court in respect of an
alleged action claimed to have been brought here-
tofore in this court, and likewise interviewed Vito
Nitti, supposed to have represented the plaintiff
in said action as next friend. The search of the
court records disclosed that no judgment had been
entered, nor rule for judgment entered, and that

33
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no rule appointing a next friend or guardian ad
litem had been made. Deponent’s inquiries of Vito
Nitti as to his participation in the former pro-
cedure elicited from him that at the time he was
an immigrant recently arrived from Italy and was
wholly unfamiliar with legal procedure in this
country and could at the time neither speak nor
understand the English language, his only recol-
lection of the matter was that an Italian friend
brought him to Pierre P. Garven who was then
the Prosecutor of the Pleas, and enlisted Garven’s
interest in the case; that he signed no papers
whatever; that he was notified to appear at the
Court House and upon arriving entered a court
room where there was a judge sitting; Pierre P.
Garven was not present, that a jury was sitting
n the case and that he was called before the judge
and some inquiry was made as to whether he had
to pay a doctor’s bill for his boy; that he did not
consent to the settlement of the case for $500 or
for any amount; that Garven later told him that
t]}e case had been settled for $500 and offered to
give him a check for that amount which he refused
to accept.

December 2, 1925, deponent, while searching for
the records of another case pending in this court,
casuglly observed the affidavit of Raymond Daw-
son, Eisq., and the order made in the suit so started
In 1910, by which order judgment nunc pro tunc
was entered in favor of the plaintiff for $500.
Nelt.her Anthony Nitti nor Vito Nitti, his father,
I:QCQIVGC]. any notice of motion or other application
for said order. The action brought by deponent
has been on the calendar of the Circuit Court for
the term of September, 1925, and has been num-
bered 152 on the list of the approaching Decem-
ber term. By an answer filed therein by the de-
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fendant, June 20, 1925, it sets up that a judgment
was rendered in a former action, and deponent by
his reply, pleaded that there was no such record
and that no guardian ad litem had been appointed
in the former action. Deponent says that the mak-
ing of the said order for entry nunc pro tunc was
legally unwarranted because the former action
was never ripe for the entry of judgment at any
time in view of the failure to appoint a guardian
ad litem, and deponent further says that the al-
leged award of $500 by the verdict said to be
rendered therein was inadequate, unconscionable
and fraudulent as to the plaintiff, Anthony Nitti.

The said Pierre P. Garven is no longer a resi-
dent of this State, and for more than two years
past, has been a resident of Reno in the State of
Nevada.

Ricmarp DoHERTY.

Sworn to and subseribed before mez
this 3rd day of December, 1925.

Morrie Sweb,
Notary Public of New Jersey.

[Rure To SEOW Cavusg, Former AcTION.]

HUDSON COUNTY CIRCUIT COURT.

AxTtHONY NITTI,

Plaintiff, Action

at Law.
VS.

: RuLE 1o
Pusric Service Rammway Co., SHOW CAUSE.
Defendant..

Upon reading the affidavit of Richard Doherty,
‘flt't.orney for Anthony Nitti, plaintiff, of full age,
1t 18 on this 3rd day of December, 1925,

7 OrperEp that the defendant, Public Service
Railway Co., show cause before the Hudson
County Circuit Court on Saturday, the 19th day of
December, instant, why the order made herein No-
vember 18, 1925, authorizing the entry of judg-
me'nt in favor of the plaintiff, Anthony Nitti,
suing by next friend, and against the defendant,
Public Service Railway Co., nunc pro tume, and
Wl.li(}h order has been entered in the minutes of
this court in Book 71, page 279, should not be va-
cated and set aside on the ground that the same
was entered improvidently and to the prejudice
of the plaintiff, Anthony Nitti.

‘It is further Ordered that in the meantime
either party has leave to take testimony upon two
days’ notice.

It is further Ordered that a copy of this rule
to S%IO“" cause and of the affidavit referred to
herein, be served upon Kdwards & Smith, attor-
neys of the defendant in the original action, and
Joseph Coult, attorney of the defendant in the sec-

20




36
Rule to Show Cause, Former Action.

ond action between the parties, within three days
from the making hereof, which affidavit and rule
to show cause may be certified by the present at-
torney of the plaintiff.

Hexry K. AckErsoN, Jr.,

Judge.

Service of a copy of the within rule to show
cause and affidavit is hereby acknowledged this
3rd day of December, 1925.

Josepa CouLr,
Atty. of Deft.
Epwarps & SmiTH.
Filed Clerk’s Office,
Hudson County.
May 17, 1926 1.52 p. m.

John J. McGovern,
Clerk.

[ MemoraxnpuM DiscHARGING RULE TO Stuow CAUSE,
Former AcTION.]

HUDSON COUNTY CIRCUIT COURT.

AnxtHONY NITTI,
Plaintift,

vs. MeMmoraNDUM.

Pusric Service Rainway Co.,
Defendant.

A CKERSON, J.:

This matter comes before me upon a Rule to
Show Cause why the Order made by this Court

S

Memorandum Discharging Rule to Show Cause,
Former Action.

herein on November 18, 1925, authorizing the en-
try of judgment in favor of the plaintiff, Anthony
Nitti, suing by his next friend, and against the
defendant, Public Service Railway Company, nunc
pro tunc, should not be vacated and set aside on
the ground that the same was entered improvi-
dently and to the prejudice of the plaintiff, An-
thony Nitti.

Depositions were taken under this Rule from
which it appears that Anthony Nitti was born in
Italy on March 16, 1904 and that he came to this
country in the same year, with his father, Vito
Nitti and located in Hudson County, where they
have ever since lived. The depositions supple-
mented by the record of the Court further show
that sometime in June, 1910, Anthony Nitti, the
son, was run into by a trolley car of the defendant
Company and his right leg cut off at the hip, that
thereupon the father, who could not write and did
not speak Kmglish well, went with the boy to
Pierre P. Garven, an attorney of this court, and
authorized him to bring suit against the defend-
ant company, and that at this time, a friend of the
Nittis by the name of Marice went with them to
the lawyer’s office. It appears that the attorney
G.arven, sent the Nittis over to Hon. Alexander
Simpson, also an attorney of this court, who was
to represent them at the trial. Thereafter, the
case came on for trial in the Hudson County
Court House, before Judge Vail and a jury and
that Mr. Simpson appeared, representing Anthony
Nitti, who was there with his father and that the
(}Ofelldzlllt company was represented by Kdwards
& Smith, Mr. Dawson of that firm appearing as
the trial attorney, and that a settlement was ef-
fected, whereby $500. was to be awarded to the
boy Anthony Nitti.
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Vito Nitti, the father of the boy, in his deposi-
tion admits all of this, although he intimates that
the $500. was to be paid to him; apparently, how-
ever, for the use of the boy and he further admits
that he was sworn as a witness and took the wit-
ness stand and that Mr. Simpson, the boy’s attor-
. ney, asked him questions and on cross-examina-
tion he admitted that he was asked on the witness
stand whether he wanted to settle the case for
$750. and his answer was ‘‘He asked to settle the
case for $750. for myself,”” and then he was asked
‘“ And what did you say’’, Answer, ‘‘I said yes’’.
He was unable to remember whether the Judge
talked to the jury or not, but he says that Mr.
Simpson, his son’s attorney, talked before the
Judge and the jury, although he does not remem-
ber what was said. He further stated that there-
after he went over to Mr. Simpson’s office and
signed a paper and that later he went back to get
the money, but Mr. Simpson told him he would
have to give a bond, as the money was for the boy.

The affidavit of Mr. Dawson who appeared as
the trial attormey for the defendant company,
states that the case was regularly brought on for
trial and that Vito Nitti, father of the infant
plaintiff was sworn as a witness and that the de-
ponent thereupon consented to a verdict against
the defendant company for the sum of $500. which
was submitted to the jury and that they returned
a verdict for that amount against the defendant,
and that the defendant paid this amount on De-
cember 28, 1910 to Pierre P. Garven, attorney for
the plaintiff and obtained a warrant for the satis-
faction of the judgment for that amount and filed
the same with the Clerk of this Court.

The records in the County Clerk’s Office show
that Summons and Narr were filed September 13,
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1910, Notice of Trial, October 15, 1910, Notice of
Trial, December 15, 1910, Satisfaction of Judg-
ment filed December 28, 1910, Order directing
the payment of the $500. into Court filed February
21519110,

There is no record anywhere of any formal
Judgment having been entered, but the Clerk’s
Trial Book of December 22, 1910, at page 170,
under the caption of the above case, shows the
following :

““Trial before Benjamin A. Vail, Alexander
Simpson for the plaintiff, and Edwards &
Smith for the defendant. The jury sworn,
enumerating the twelve men sworn, and un-
der the head of evidence states ‘Anthony
Nitti’ and then continues, ¢“By direction of
the court the jury finds in favor of the plain-
tiff and against the defendant and assesses
the damages at $500. and so say they all’’.

There is an inherent common-law power in the
courts, to cause the entry of judgments nunc pro
tumc in proper cases and in furtherance of justice.
23 Cye. 840.

A motion for the entry of judgment nunc pro
tunc is addressed very largely to the discretion
of the Court. 23 Cye. 841.

There is nothing whatever before me to suggest
t%lat any advantage was taken of the infant plain-
tlff or that the proceedings were in any way
tainted with fraud. The attorneys involved on
both sides, were careful, competent and efficient
officers of this Court, and the infant plaintiff, al-
though only six or seven years of age at the time
of the trial, was not only represented by com-
petent counsel, but appeared in court with his
father, who in turn had the benefit of the advice
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of his friend Marice, who spoke and understood
English, and a careful reading of the deposition
of Vito Nitti, the father of the boy, leads irre-
sistibly to the conclusion that his only complaint
of what happened at the time is, that the boy
was awarded the verdiet and that he could not
get the money for his own use. The verdict was
in favor of the boy and the money is still in court
and can be obtained by him upon proper applica-
tion and so far as the father is concerned, he was
under no disability at the time of the trial and
could have brought an independent action to re-
cover damages for himself, or he could, immedi-
ately after the trial, have recovered such damages
as he was entitled to by instituting a separate
suit<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>