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[. Introduction - Federal E-Sign and State Law

On June 30 of this yer Presdent Clinton sgned into law the "Electronic
Signatures in Globa and Nationd Commerce Act,” popularly referred to as the federd
"E-Sgn" legidaion! The federd E-Sign legidation broady vdidaes the use of
electronic records and dgnatures in transactions in interstate and foreign commerce, and
preempts virtudly al State and federa datutes and regulations which require traditiond
paper documents and traditional Sgnaturesin transactions in interstate commerce.

As this legidation proceeded through the Congress over the last year, it was
promoted as a temporay measure, desgned to creste a uniform nationa legd
infragtructure for eectronic commerce until such time as the States had a chance to
consgder and enact the Uniform Electronic Transactions Act (UETA). The UETA is a law
reform proposa adopted by Nationa Conference of Commissoners on Uniform State
Laws (NCCUSL) in 1999; it contains principles smilar to that in the federd legidation;
in fact, the federd legidation appropriates many of its provisons. UETA gives eectronic
records and eectronic sgnatures the same legd datus as that afforded to ordinary
writings and dgnatures under exising laws. UETA accomplishes this by redefining the
terms "writing" and "sgnature' as they occur in State Satutes and regulations to include
"electronic records’ and "eectronic sgnatures” Federd E-Sign provides that if a State
enacts the UETA, the enacting Staté's laws will no longer be preempted (with some
exceptions) by the legd rules set out in the federa legidation.

In November 1998 this Commisson recommended agangt the globd re
definition approach to the revison of the New Jersey Statutes, on the ground that a
universal change in the meaning of the terms "writing’ and "sgnaure' was both
overbroad and unnecessary, and could raise more questions than it would answer so far as
the vdidity of eectronic transactions is concerned. The Commission expressed the view
that relatively few, targeted changes to specific Satutes were sufficient to vdidate the use
of eectronic records and signatures in those Stuations in which it was desirable to do so.
The UETA, which was in its find drafting dages a the time of the Commisson's
recommendation, was precisdy the kind of legidation which the Commisson believed to
be unnecessary and overbroad.

The enactment of the federal E-Sign legidaion has caused this Conmission to
reconsgder its previous podtion and recommend the enactment of the officia verson
UETA with certain amendments that would be consstent with the federa legidation.?
Federa E-Sign effectively forces a State to choose between its provisons and those of
UETA. If UETA is not enacted in this State prior to October 1, the federal E-Sgn
legidation will become the primary authority governing the vdidity and enforcesbility of

! Electronic Signatures in Global and National Commerce Act (Federal E-Sign), Pub. L. No. 106-229, 114
Stat. 464 (2000), codified at 15 U.S.C. 7001-7031, referred to throughout this Report as "federal E-Sign."

2 Although federal E-Sign 102(a) specifies that a State must enact the official version of UETA as proposed
by NCCUSL in July 1999, there are some amendments which may be added to it that are both consistent
with the official version of UETA and are not inconsistent with E-Sign.
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ordinary commercid transactions which are undertaken dectronicaly. The federd E-
Sign legidation dso intrudes on State sovereignty, in provisons that can be interpreted to
limit the authority of States over the use of eectronic technologies in governmenta
operations. The adoption of UETA will invoke the "anti-preemption” provisons of
federa ESign 102(a), restore the authority of the State over the operation of its agencies
and ingrumentdities to the fullest extent possble under the federd legidation, and thus
avoid a least some of the conditutiond questions which are raised by the provisons of
the federd legidation which gpply to the operations of State agencies.

This Commisson believes that extremdy rapid action on UETA is necessxy to
avoid inconsgencies in the  applicability of State laws and regulations under the
preemption provisons of the federa legidation. The generd effective date of the federd
legidation is October 1, 2000, and there is a specific, delayed effective date of March 1,
2001, for certain provisions concerning State records retention statutes and regulations.

In support of the Commisson's recommendation, this Report details the
provisons of the federd legidation and UETA. It concludes with an andyss of the effect
of enacting UETA, including recommended amendments, as wdl as recommendations
for the consderation of additiona legidation to address problems which may arise with
respect to electronic transactions under either the federal E-Sign legidation or UETA.

II. The Electronic Signaturesin Global and National Commerce Act -
Federal E-Sign®

A. Summary of federal E-Sign

The federd E-Sign legidation consgts of four Titles, only the firg two of which
have effects on State law and State agencies. Title | contains provisons concerned with
the use of dectronic records and Sgnatures in “"transactions' in interstate or foreign
commerce. Title Il, "Trandferable records,” contains two sections which establish a legd
framework for the development of dectronic bills and notes which rdate to "a loan

3 Thefederal E-Sign legislation is the product of two contending bills, S.761 and H.R.1714. S.761wasa
relatively simple bill which would have merely validated the use of electronic records and signaturesin
transactions between private partiesin interstate commerce; it contained no provisions applicable
specifically to State governmental authorities. H.R. 1714, sought to preempt a broader category of State and
federal rules and statutes, including those which require the parties to transactions to retain records of
transactions. Because of its much broader agenda, the House version of the legislation included much more
complex provisions than the Senate version, such as provisions limiting the extent to which to State
regulatory authorities could require parties to use and retain paper records. The lengthy Conference
Committee process which resolved the dramatically different approaches of these two bills produced an
exceeding complex piece of legislation, the effect of which remains the subject of debate among the
Conference Committee participants. See, e.g., Statement of Senator Leahy, Cong. Rec. S5218-5221 (June

15, 2000)(disagreeing with statements by Rep. Bliley on the floor of the House, and pointing out that the
lack of consensus regarding the meaning of many of the provisions among Conference Committee
members resulted in the decision to dispense with adoption of the usual form of Conference Report).
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secured by red propety.” The remaning two Titles are of concern only to federd
regulatory authorities*

The firg section in Title | broadly vdidates the use of eectronic records and
gectronic dgnaures in "transactions’ in  interdate and foreign  commerce, ad
goecificaly preempts any federd and Sae laws which would invaidate such
transactions. (E-Sign 101.) The second section in Title | modifies the broad rules in the
fird section by seting forth the manner in which a State may escape the preemption
provisons set out in the firg section. (E-Sign 102)) The primary method of "escape’ is
the enactment of the officid verson of the Uniform Electronic Transactions Act (UETA),
dthough a standard is aso provided to evauate the acceptability of other State legidation
that would vdidate the use of eectronic records and sgnatures. The third section of Title
| contains specific exemptions from the operaion of the vdidating rules in E-Sign 101.
(E-Sign 103.) The fourth section sats forth rules which limit the manner in which federd
and State agencies may interpret ESgn 101 under ther exiding rule-making powers. (E-
Sgn 104) The fifth section (E-Sign 105) directs the Secretary of Commerce and the
Federd Trade Commission to complete certain studies of the operation of the legidation;
the gxth section (E-Sign 105) contains definitiond provisons and the seventh section (E-
Sign 107) isthe effective date provison.

Title Il condsts of just two provisons, E-Sign 201, which provides a legd
infrastructure for eectronic bills and notes reating to a "loan secured by red property”
and E-Sign 202, the effective date provison for this Title.

B. Constitutional issues raised by the federal E-Sign legislation

Title | of the federd E-Sgn legidaion gpplies to "transactions in interstete or
fordgn commerce” E-Sign 101(a). Therefore, the scope of the legidation is dependent
upon the scope of the Commerce Clause, U.S. Congt. Art. I, Sec. VIII, cl. 3. Congress has
the power to regulate commercid and business transactions between non-governmenta
parties that are in or dfecting interdate or foreign commerce, and thus the provisions of
the federd legidation which validate eectronic transactions between non-governmenta
parties are on quite firm condtitutiona ground.

What is less clear is the extent to which Congress can, under the guise of
regulating interstate commerce under the Commerce Clause, proscribe the workings of
State government agencies by requiring them to "accept or use’ eectronic documents and
signatures® Decisions by the United States Supreme Court in the last severa decades

* Title 11 of federal E-Sign contains provisions directing the Secretary of Commerce to undertake various
activities to promote international electronic commerce; Title IV contains one minor provision amending

the federal Child Online Protection Act.

® One of the more objectionable features of federal E-Sign asit applies to State agencies is the suggestion
that States need to be coerced into using, and permitting the use of, modern technologies. To the extent that
it isaunfunded federal mandate, it failsto take into account on a purely practical level the effect that its
directives might have on State government effortsto transition to the use of electronic technologies. In this
State, the comprehensiveinitiative currently under way to utilize electronic technologies in governmental
operationsis exhaustively detailed in the Report recently issued by the State's Chief Information Officer
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have invoked the Tenth Amendment as a limitation on the ability of Congress to impose
certan kinds of requirements on the States, their agencies and ther officers. See, eg.,
Printz v. United States, 521 U.S. 98 (1997) (holding uncongtitutiond the provisons of the
Brady handgun control law which required locd law enforcement officers to conduct
background checks and accept federd handgun permit applications). However, the
difficult interpretive and conditutional questions raised by federa E-Sgn as it might be
gpplied to State officers and agencies are largely avoided by a State enactment of UETA.

C. Summary of the individual provisions of federal E-Sign

Sa forth below is a generd summary of the provisons of the federa legidation
that are relevant to State law.

(1) E-Sgn 101. General rule of validity

Subsection (@) of E-Sign 101 daes a generd rule of vdidity for eectronic
ggnatures and dectronic records used in any "transaction” which is "in or &fecting
interstate or foreign commerce Note tha the requirement that the "transaction” be in
interdate or foreign commerce is a jurisdictiond prerequiste to the applicability of
federd law under the Commerce Clause, U.S. Congt. Art. I, Sec. VIII, cl. 3.

"Transaction” is a defined term. See E-Sign Section 106 ("an action or st of
actions relaing to the conduct of business, consumer, or commercia affairs between two
or more persors...."). Note that the E-Sgn definition of "transaction” differs sgnificantly
from the the definition in UETA 2(16) ("an action ... relating to the conduct of busness,
commercia and governmentdl affairs').’

The rule of dectronic vdidity dated in subsection (d) of E-Sign 101 applies,
"notwithgtanding any Staute, regulation, or other rule of law." This lagt phrase is intended
to be inclusve of al sources of law, incuding the common law, in both the federd and
dae sysems This generd rule is both qudified and made more specific in the other
subsections in this section; a subsequent section (E-Sign 103) dso contains categorica
exemptions from this generd rule (e.g., for wills, family law transactions, among others).

Subsection (b) of E-Sign 101 is entitled "preservation of rights and obligations”
Sub-subsection (b)(1) qudifies the generd rule of subsection (@) of E-Sign 101 by
providing that "this title' does not "limit, dter, or othewise affect any requirement”
imposed by a law "rdating to the rights and obligations of persons' under such laws,
"other than a requirement that contracts or other records be written, sgned, or in

entitled "Information Technology Strategic Plan," available for review at
http://www.state.nj.us/cio/stratplan. The considerable efforts being made in this and other States toward
"on-line government” can only be hampered by the distraction of determining the extent to which federal
law might be read to limit the authority of States in those efforts. See E-Sign 104(c).

® The omission of the phrase "governmental affairs" excludes from the scope of federal E-Sign those
transactions which are purely governmental in character, such as transactions within and between
governmental agencies. Certain governmental transactions are also excluded from the scope of E-Sign 101
because they are not transactionsin interstate or foreign commerce. See further discussion of thisissue
under heading (6)E-Sign 106 Definitions.
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nonelectronic form." In other words, if an exiging law dates that a contract must be made
"in witing' in order to be binding, the federd legidation mandates that an eectronic
record is a "writing" for purposes of the exiding State law; but the federad legidation
does not overide any other legd requirement for a binding contract, such as the
requiremert that the parties come to an agreement on the terms, or a requirement that a
contract include certain specific terms, or any other such kinds of requirements for
contracts in genera or specific kinds of contractsin particular.

Sub-subsection (b)(2) of E-Sgn 101 dso daifies the effect of the legidation,
dating that it does not "require any person to agree to use or accept eectronic records or
electronic sgnatures, other than a governmenta agency with respect to a record other
than a contract to which it is a party.”

Subsection (¢) of E-Sign 101 contains very detaled qudifications of the generd
rule of subsection (@) which goply to consumers. The manner in which a consumer may
consent to transact eectronicaly is ddineated, and parties who wish to bind a consumer
to an agreement to transact dectronicaly must have some bads for concluding that the
consumer has the means to transact dectronicaly (in other words, if a computer is
required to undertake a particular transaction dectronicaly, the other paty must have
reason to believe that the consumer has access to the necessary hardware and software).

Subsection (d) of E-Sign 101 specificaly overrides any datute, regulation or other
rule of law [hereinafter "law"] which requires an origind record, a copy of a record or a
check be retained. Under this subsection, an electronic record containing the same
information satisfies such a provison.

Subsection (€) of E-Sign 101 qudifies the generd rule of subsection (@) by
providing thet it gpplies only if the dectronic record is "in a form cgpable of being
retained and accurately reproduced for later reference by dl parties or persons who are
entitled to retain the contract or other record.”

Subsection (f) of E-Sign 101 qudifies the rules in the entire Title by preserving
any law which requires a particular "proximity” with respect to any warning, notice,
disclosure, or other record required to be posted, displayed, or publicly affixed.”

Subsection (g) of E-Sgn 101 deds gspecificdly with notarization and
acknowledgment. If a law requires a sgnature or record to be notarized, acknowledged,
veified or made under oath, the requirement is satidfied if the officer authorized to
perform the act affixes to the eectronic document an eectronic Sgnature dong with al
other information required by law.

" The negative implication of this convoluted passage appears to be that a State governmental agency can
be required to "use or accept” electronic records and signatures except when it is contracting like a private
party (in procurement activities, for example). Other provisions of federal E-Sign, in contrast to this
provision, contains provisions which appear to reserve to State agencies the authority to refuse to "use or
accept" electronic records and signatures. See, e.g., E-Sign 104(a)(...nothing in this Title limits or
supersedes any requirement by a... State regulatory agency that records be filed with such agency or
organization in accordance with specified standards or formats."
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Subsection (h) of E-Sign 101 vaidates contracts and records involving the use of
so-caled dectronic agents (a defined term) "so long as the action of any such eectronic
agent islegdly attributable to the person to be bound.”

Subsections (i) and (j) of E-Sign 101 concern the insurance industry, the firgt of
them expredy including the business of insurance within the scope of the legidation, the
second concerning ligbility of insurance agents and brokers for the use of dectronic
records and sSignatures.

(2) E-Sgn 102. Exemptions from preemption

This section contains quaified exemptions from the broad preemption effect of
the federa act. It is this section which specifies the circumstances under which a State
can avoid the gpplication of the federd legidation by the enactment of UETA.

Subsection (a) of ESign 102 dates the generd rule that a State law may "modify,
limit, or supersede the provisons of ESign 101 with respect to State law only if" the law
dther conditutes an adoption of the officd verson of the Uniform Electronic
Transactions Act or if the law otherwise specifies dternative procedures or requirements
for the use and acceptance of eectronic records and signatures. The latter of these two
conditions is included to cover States which ether have adopted a verson of UETA or
some other dectronic sgnature law dready, or wish to adopt a nonUETA law or a
verson of UETA which differsfrom the officia verson in the future.

Subsection (a) of ESign 102 is extremely important because it permits a State, by
enacting the officid verson of UETA, to excape dmost entirdy the preemption effect of
the federal legidation. There are two exceptions to the ability to escape the preemption
effect, one of which concerns UETA 3(b)(4) and the other which concerns UETA
8(b)(2).

UETA 3(b)(4) was included in UETA to permit enacting States to lig additiond
categorica or specific exemptions from UETA's operative provisons. For example, a
State which wished to continue exising writing and dgnaure requirements for
transactions in land could add a reference in this subsection of UETA, ether a categorica
reference or a reference to specific statutory or regulaory provisons to which UETA
would not apply. Under E-Sign 102(a) of the federd legidation, however, any such
exception added by a State under UETA 3(b)(4) is preempted "to the extent such
exception is inconsgent with this title or title 1I, or would not be permitted under” the
limitations gpplicable to the dtendive legidation mentioned above. The obvious
purpose of this limitation on a State enactment of UETA is to prohibit States from
evading the policy of UETA by adding wholesde exceptions which would swalow its
rules.

The other provison of UETA which is specficdly referenced in the federd
legidation is UETA 8(b)(2). Subsection 102(c) of federa E-Sign, entitled "Prevention of
circumvention,” provides that the "anti-preemption” effect of the adoption of UETA does
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not "pemit a State to circumvent” the effect of the federd legidaion "through the
impodtion of nondectronic ddivery methods' under UETA 8(b)(2). UETA 8(b)(2)
contains language presarving from the effect of UETA, Stae laws which specify a
paticular method of communication or transmisson, such as a requirement tha
information be malled, or sent by cetified mail. Thus federd E-Sign 102(c) prohibits a
State from "crcumventing” its provisons which vaidate the use of eectronic records and
ggnatures in transaction by enacting, under UETA 8(b)(2), requirements that a
transaction be in some way effectuated by mailing aletter or sending atelegram.

(3) E-Sgn 103. Specific exemptions

This section contains the categorica exceptions to the operation of the generd
rue of E-Sign 101. Note that the first two exceptions listed below are aready embodied
in the officid verson of UETA 3(b).° The categories of exempt laws and transactions in
E-Sgn 103 are:

the creation and execution of wills, codicils, or testamentary trusts.

the UCC generdly, but not UCC 1-107 and 1-206, and Articles 2 and 2A.
laws governing adoption, divorce, or other matters of family law.

court orders and notices, officia court documentsincluding briefs, pleadings, etc.
utility shut-off notices.

notices concerning default, acceleration, repossession or foreclosure under a
credit or rental agreement secured by a primary residence of an individua
cancdlation or termination of hedlth or life insurance benefits (excluding
annuities).

aproduct recall "that risks endangering hedth or safety.”

documents required to accompany "transportation or handling of hazardous
materids, pesticides, or other toxic or dangerous materials.

(4) E-Sgn 104. Applicability to federal and State governments

This section deds paticularly with federd and to State regulatory authorities in
those States which have not enacted UETA. ° This section of federd E-Sign hes

8 See the discussion below of whether the use of the term "circumvention” suggests that what is being
prohibited by federal E-Sign 102(c) isthe addition of new lawsthat fall under UETA 8(b)(2), not the
continued enforcement of existing laws that fall under UETA 8(b)(2).

® See the discussion below of whether a State which enacts UETA can include these exceptionsin its
enactment. Note that the exclusion of insurancein E-Sign is for health and life insurance and does not
mention automobile insurance. Note al so that deeds and other real estate documents are not excluded (at
least to the extent that they pertain to a"business, consumer or commercia" transaction), both by
implication in the general language of E-Sign 101, the main operative provision of the legislation, aswell
as expressly in the definition of "transaction” in E-Sign 106.

19 One commentator interprets federal E-Sign 104, with its limitations on the authority of State regulatory
agencies, to have continuing applicability even in those states which enact UETA. See PatriciaB. Fry, A
Preliminary Analysis of Federal and State Electronic Commerc e Laws,
http://www.uetaonline.com/docs/pfry700.html, visited July 25, 2000. Professor Fry, who was the chair of
NCCUSL's UETA drafting committee, assumes without analysis that the preemption-escape provisions of
E-Sign 102 apply only to the operative provisions of E-Sign 101. This assumption does not take into
account atextual analysis of E-Sign 104, which is concerned with placing limitation on the manner in
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potentidly important implications for the regulatory authority of State agencies in those
jurisdictions, depending upon how the provision isinterpreted.

Subsection (a) provides that nothing in the legidation "limits or supersedes any
requirement” by a federd or State regulatory agency "that records be filed with such
agency or organization in accordance with specified standards or formats." The extent of
the authority left to the States pursuant to this section is a subject of controversy, with
Senator Leshy teking the pogtion that it leaves them with absolute authority over the
acceptance of materid for filing with State agencies?, while Rep. Bliley interprets the
provison as leaving State agencies subject to the condraints of E-Sign 104(c) in
determining their filing requirements*?

Subsection (b) of Section 104 sets out the parameters within which State and
federd agencies must reman in adopting regulations which interpret the operative
provisons in Section 101. This section provides that such agencies may  adopt
regulations that interpret Section 101 of the federd legidation with respect to any law
within a particular agency's jurisdiction. However, this rule-meking authority is limited
in sub-subsection (b)(2) which  prohibits the adoption of a regulation interpreting Section
101 unless severd specified requirements are met:

1. theregulation is"congstent with section 101".
2. theregulation "does not add to the requirements of Section 101."
3. theagency findsthat thereis"subgtantid judtification” for the regulation.

which federal and State agencies "interpret section 101." See E-Sign 104(b)(1). In a State which has
enacted UETA and thus, by virtue of E-Sign 102 is not governed by the operative principles of E-Sign 101,
State agencies with rule-making or interpretive authority will be interpreting UETA, not E-Sign 101. This
assumption also ignoresthe overall structure of Title| of the E-Sign legislation, which expressesits main
operative principle in E-Sign 101, with the ensuing provisions either limiting or explaining the effect of the
operative provisions. E-Sign 104 has no independent operative effect on State laws, it is merely ancillary to
the preemption provision in E-Sign 101.

1 Read broadly, the term "standards and formats" in subsection (a) of E-Sign 104 can be interpreted to
leave State agencies absol ute authority to determine whether they will accept electronic records for filing.
Thisistheinterpretation given this subsection by Senator Leahy, one of the Senate sponsors of the
legislation. Senator Leahy expressed the view concerning the authority of State regulatory agenciesin
interpreting E-Sign 101, that "section 104(a) of the conference report expressly preserves governmental
filing requirements ... Until they are technologically equipped to [fully accept el ectronic filings, State
agencies] have an unqualified right under section 104(a) to continue to require recordsto befiledina
tangible printed or paper form. Cong. Rec. S5221 (June 15, 2000). In other words, according to Senator
Leahy, E-Sign 104(a) is not qualified by the remainder of E-Sign 104.

12 According to the Statement of Rep. Bliley, " Section 104(a) provides that subject to section 104(a)(2) a
federal regulatory agency, a self-regulatory organization, or State regulatory agency may specify standards
or formats for the filing of records with that agency organization, including requiring paper filings or
records.” Note that there is no sub-subsection (a)(2) in E-Sign 104, nor is E-Sign 104(b)(2) relevant to the
point being made by Representative Bliley; thiscomment probably refersto sub-subsection (c)(2) of E-
Sign 104, which limits the circumstances under which afederal or State regulatory agency may interpret E-
Sign 101 to require traditional records or signatures to those implicating law enforcement or national
security concerns.
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4. theagency finds that the methods specified to carry out the purpose (of the
regulation) are"subgtantialy equivaent to the requirements imposed on records
that are not e ectronic records.”

5. the agency finds that the methods selected "will not impose unreasonable costs
on the acceptance and use of eectronic records.”

6. theagency finds that the methods selected "do not require, or accord grester legal
datus or effect to, the implementation or application of a specific technology or
technicd specification for performing the functions of creating, storing,
generding, receiving, communicating, or authenticating electronic records or
electronic sgnatures.”

The lig of prescriptions in sub-subsection (b)(2) is qudified in sub-subsection
(b)(3) with a statement that a regulatory agency may interpret Section 101(d) (vaidating
the retention of an eectronic record of information) "to specify performance standards'
which "assure accuracy, record integrity, and accessbility of records” In addition, those
performance standards may impose a requirement which violates the proscription of sub-
subsection (b)(2)(C)(iii) (item no. 6 in the lig above) if there is a "compdling
governmentd interest relaing to law enforcement or nationd security” and if "imposing
such requiremernt is essentid to attaining such interest.” But, having so provided, the sub-
subsection goes on to prohibit a regulatory agency from requiring the use "of a particular
type of software or hardware in order to comply with" Section 101(d)(the provison
regarding records retention).

Subsection (c) of Section 104 qudifies the effect of subsection (b) by prohibiting
the impogtion or re-impostion of "any requirement that a record be in tangible printed or
paper form" except as provided in  sub-subsection (b)(e)(B)(where a compelling
governmentd interest relating to law enforcement or nationa security is shown).

(5) E-Sgn 106. Definitions

Section 106 contains a number of definitions, most of which have identica or
virtudly identicad counterparts in UETA. The only definition of sgnificance to States in
particular is"Transaction,” which is defined as follows in UETA 106:

The term "transaction” means an action or set of actions relating to the conduct of
business, consumer, or commercid affairs between two or more persons....":

Compare the definition of the term "transaction” in UETA 2(16): Transaction’
means an action or st of actions occurring between two or more persons relatiing to the
conduct of busness, commercid or governmental affars” Because UETA was the
source for the language of the definition in the federd legidation, the difference between

13 The E-Sign 106 definition goes on to provide that the term "transaction” includes "any of the following
types of conduct:(A) the sale, lease, exchange, licensing, or other disposition of (i) personal property,
including goods and intangibles, (ii) services, and (ii) any combination thereof; and (B) the sale, lease,
exchange, or other disposition of any interest in real property, or any combination thereof.
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the text of the two provisons can farly be viewed as purposeful and of interpretive
sgnificance. 1

The absence of the term "governmenta affars' from the definition in federd E-
Sign, as well as the requirement that a transaction be in interstate or foreign commerce,
leaves transactions within and between government agencies outsde the scope of federd
E-Sign, and it may dso preclude the gpplication of federd E-Sign to filings by private
parties with governmenta agencies™®

(6) E-Sign 107. Effective date

The generd effective date of the legidation is October 1, 2000. There is a
specific, extended effective date of March 1, 2001, with respect to "a requirement that a
record be retained” which isimposed by aregulatory agency.

(7) E-Sgn 201 and 202 (Title I1--Transferable records)

The purpose of the "transferable records' provisons in both federal E-Sign and
the UETA is to provide the legd infrastructure needed to creste an eectronic analog to
conventiond, paper-based bills and notes. At present there are no such andogs, but the
proponents of these provisons bedieve that the devedopment of such analogs will follow
from the creetion of the legd infrastructure to support their use.

E-Sign 201 replicates the provisons of UETA 16, except that the scope of the E
Sgn provisons is ggnificantly narrower then the UETA provisons E-Sign 201 gpplies
only to "an eectronic record that ... relates to a loan secured by red property.” The scope
of UETA 16 is not limited to this subject matter, therefore a "transferable record’ under
UETA could rdlate to any sort of transaction. Because E-Sign 201 is not subject to the
"preemption opt-out” provided in E-Sign 102, a State adoption of UETA would establish
a legd infrastructure for trandferable records relaing to dl kinds of transactions,
including those relating to a red propety loan transaction which would continue to be
covered under the federd legidation. Although in theory UETA 16 is preempted by E-
Sign 201, because the rules which UETA 16 applies to red property loan transactions
replicate those of the federd legidation, no actud conflict between the two exists. The
more broadly gpplicable rulesin UETA 16 can coexist with those of E-Sign 201.

14 Supporting thisinterpretation of the term transaction in E-Sign is the statement of Senator L eahy on the
floor that "The conferees specifically rejected including ‘governmental ' affairsin this definition. Thus, for
example, the bill would not cover records generated purely for governmental purposes, such as regular
monitoring reports on air or water quality that an agency may require pursuant to the Clean Air Act, Clean
Water Act, Safe Drinking Act, or similar federal or State environmental laws.” Cong. Rec. S5221 (June 15,
2000).

15 On this point, see also the discussion of E-Sign 104(a), which states that "nothing in thistitle limits or
supersedes any requirement by ... a State regulatory agency that records be filed with such agency or
organization in accordance with specified standards or formats."

16 Note that the preemp tion-escape provisions of E-Sign 102 specifically refer to the operative rules set out
in E-Sign 101, and both provisionsarein E-Sign Titlel. ESign 201 isin E-Sign Title 1.
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[Il.  TheUniform Electronic Transactions Act (UETA)

A. Summary of theindividual provisions of UETA

Set forth below is a brief explanaion of the operative provisons of UETA, dong
with some comments of this Commisson, including a brief daiement concerning the
effect that the enactment of this particular provison of UETA would have on current
New Jersey law.

(1) UETA5, 7 and 8 - Legal recognition of electronic signatures, records and contracts
and their equivalence with traditional writings and signatures

UETA 7 and 8 contain the centra operative provisons of the Act. Both provisons
contain broadly applicable rules that give the same legd effect to eectronic records,
electronic sgnatures and eectronic contracts that their pgper and ink equivdents are
given under current law. Although dated in dightly different language from the
equivdlent provisons of federa E-Sign, ther effect is the same whenever a dHaiute,
regulation or other rule of law requires tha a transaction be undertaken "in writing,” an
"eectronic record’ can be used for that purpose smilarly, whenever a "dgnature’ is
required, an "electronic dgnature' can be used. UETA 7 and 8 aso provide hat nether
an dectronic record nor an eectronic Sgnature nor an dectronic contract can be denied
legd effect 0lely because it isin dectronic form.

UETA 5 provides an important rule of voluntariness tha explains and qudlifies
the centra operative provisons in the Act. Subsection (a) provides that the Act does not
require a party to use eectronic records or signatures, and subsection (b) provides that the
Act is gpplicable only to transactions between parties who have "agreed to conduct
transactions by eectronic means."

Some of the work of equating the legal dtatus of traditionad and electronic records
and dgnatures is accomplished in the definitions in UETA 2. A "record" is defined as
"information that is inscribed on a tangible medium or that is stored in an eectronic or
other medium and is rerievéble in percaivable form." The firsd pat of this definition
("inscribed on a tangible medium”) is the language in which traditiona paper documents
ae usudly described; the additional language in the UETA definition encompasses
information that may be stored in binary form on the fixed disk of a computer sysem or
on a removable floppy, but that can be retrieved and displayed in "human readable form,”
as text displayed on a screen or printed out on paper. The definition of the term
"eectronic record’ is smply an expansve lig of the various ways in which a record
which is in dectronic form may be found. An "dectronic record” is defined as "a record
created, generated, sent, communicated, received, or stored by electronic means.”

An "dectronic ggnature” is defined in UETA 2 as "an dectronic sound, symbol,
or process atached to or logicaly associated with a record and executed or adopted by a
person with the intent to dgn the record.” The definition pardles the definition of a
traditional sgnature in the Uniform Commercid Code, but relates the traditional concept

UETA Project —Final Report August 23, 2000— Page 13
/ueta/uetaF082300.doc



of "marking with intent" to dectronic records and sgnatures. See UCC 1-201(30)
("sggned' includes any symbol executed or adopted by a party with present intention to
authenticate awriting'").

Effect of UETA 5, 7 and 8 on current New Jersey law.

The important operative rules of UETA are those sated above, which give legd
recognition to the use of eectronic records and signatures if the parties to a transaction
agree to use them. The drafters of UETA dso consdered and provided rules for ancillary
issues that arise from the legd recognition and use of dectronic records and Sgnatures.
For the most part, UETA 5, 7 and 8 replicate the legd rules that gpply to transactions
generdly, but resates them in language that is specificaly agpplicable to dectronic
transactions. Thus, for the mogt part these provisons do not change current New Jersey
law gpplicable to eectronic transactions and accordingly, no generd negetive implication
regarding the vdidity of eectronic transactions undertaken prior to the enactment of
UETA should be taken from the enactment of UETA in this State.!’

UETA 5, 7 and 8 do effect change in New Jersey law in those transactions where
there is an explicit or implicit requirement that a paper "writing" or a holographic
"ggnature’ be utilized to effectuate the transaction. For example, to the extent that the
defined term "writing’ as used in Article 2 of the Uniform Commercid Code can be
condrued as referring to tangible documents, it is superseded by these provisons of
UETA.'® Smilaly, to the extent that the use of the term "signature’ in current laws can
be congtrued as requiring a mark on a tangible document, that congtruction is superseded
by UETA, which afirmatively permits the use of an dectronic Sgnature on an dectronic
document. On this point, see aso the discusson in this Commisson's November 1998
Final Report on Electronic Records and Signatures (discussing the statutory requirements
for filing title documents in the public land records).

(2) UETA 8 - Retention of information

An issue raised in dectronic transactions, paticularly those defined as
"consumer” transactions, is whether both parties are aile to retain a record of an
electronic transaction. UETA 8 (@) provides that if a law requires a party to transaction to

7 On this general point see this Commission's Final Report on Electronic Records and Signatures
(November 1998)(in the absence of a specific legal requirement for a paper writing or holographic

signature, electronic transactions are valid under current New Jersey law.)

18 Article 1 of the U.C.C. providesthat ““written’ or ‘writing’ includes printing, typewriting or any other
intentional reduction to tangible form”). The requirement of “intentional reduction to tangible form” in the
U.C.C. definition has been interpreted by some commentators as not including el ectronic messages or other
electronic and digital records. See, e.g., Joseph |. Rosenbaum, Electronic Commerce: Key Legal &
Contractual 1ssues, http://businesstech.com/law/btlaw6_96.html (accessed May 7. 1998); Public Law
Research I nstitute Report, John Whipple, The Formation and Enforcement of Electronic

Contracts, http://www.uchastings.edu/plri/fall94/whipple.html (accessed May 7, 1998).To the contrary is
CharlesR. Merrill , The Digital Notary(tm) Record Authentication System - A Practical Guide for Legal
Counsel (1) On Mitigation of Risk From Electronic Records (June 22, 1995),
http://www.surety.com/in_news/legal gid.html ( accessed May 7, 1998)(suggesting that questions regarding
the status of electronic records as a“writing” within the meaning of the U.C.C. have been resolved
affirmatively). To date, no New Jersey case appears to have addressed thisissue.
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provide or send paticular information to another paty to the transaction, that
requirement is met only if the recipient of the information can retan the information in
some fashion. In other words, if a law requires that a particular kind of written contract
must be provided to a purchaser (eg., in the case of a door-to-door sdes solicitation), it is
not sufficent to provide tha information to the purchaser merdy by displaying the
information on a monitor; the information must be provided in a form that the purchaser
can retan. This might include, by way of example, the &bility to save a copy of an
electronic record on a computer hard drive or removable disk, or to print out the
information on paper.

UETA 8(b)(2) preserves exigting laws which require information to be "posted or
displayed" in a certan manner, to be "sent, communicated, or transmitted” by a certan
method or to contain information "that is formeatted” in a particular way, athough it does
permit the parties to a transaction to vary these provisons to the extent permitted in the
law. Among the laws preserved by this provison are those which require delivery by a
particular form of mail, for example, by certified mail or by registered mail.

Effect of UETA 8 on current New Jersey law.

UETA 8(8 does not appear to change existing New Jersey law but smply
darifies it in particular circumgtances. If an exiging law requires that one of the parties to
a transaction is entitled by law to be shown or given a copy of information (a copy of a
contrect, for example), that requirement is not met unless the information is provided to
the recipient in a form that can be retained. UETA 8(b) does not change existing law, on
the contrary UETA 8(b) preserves it with respect to requirements for the sending or
recalpt of information.

(3) UETA 9 - Attribution of signatures

As noted above, a vdid "dgnature’ on an dectronic document may condst
merdy of the typing of the name of the individud who is dgning on an dectronic
message, or the use of some other kind of device which is not inherently associated with
the individud, such as a gring of numbers (eg. a "PIN" number) or a password. While
forgery is dso an issue in non-eectronic transactions, it can be relaively much esser to
accomplish where the "dgnaturé' condds of smply entering a number of digits or
characters on an eectronic message. UETA 9 dates the rule that an eectronic record or
dgnature is "dtributable’ to a paticular person "if it was the act of the person.”
Subsection (8) provides that this may be shown by proof of the "efficacy” of a security
procedure; subsection (b) provides that attribution is determined from the context of the
entire transaction.

Effect of UETA 9 on current New Jersey law.

The principles aticulated in UETA 9(b) for the attribution of a sSgnature ae
gmilar to those applied to traditional signatures under current New Jersey law. See, eg.,
JD. Louzeaux Lumber Co. v. Davis, 41 N.J. Super. 231 (App. Div. 1956)(evaluating a
requirement that a lien filing be "dgned" in the context of the entire transaction). UETA
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9@ smply dates a specific gpplication of this generd rule in dectronic transactions, in
which the existence of a security procedure is one of the circumstances to be evaluated.

(4) UETA (10) Electronic errors

A frequent question raised with respect to eectronic transactions which are
automated in whole or in pat is how the contract law principle of "mistake’ should be
goplied. UETA 10 provides a limited set of rules to address errors that may occur in the
trangmisson of information in an eectronic transaction, and provides tha if those rules
do not apply to the particular eectronic error in question, then the generd law of
contract, "including the law of mistake," appliesto the transaction.

Effect of UETA 10 on current New Jersey law.

To the extent that it sets brth a new rule governing particular kinds of mistakes in
electronic transactions, UETA 10(a) changes current New Jersey law by addition. UETA
10(b) does not purport to effect change, it Smply refers to the current law of mistake as
the governing rule of law if the specid rules in subsection (b) do not apply. See eg.,
Cataldo Congruction Co. v. Essex County, 110 N.J. Super. 414 (Ch. 1970)(relief from
contractual obligation on ground of unilaterd mistake depends on circumstances of each
case).

(5) UETA 11 - Notarization and acknowledgment

UETA 11 provides that if a law requires a notaria act, the requirement is satisfied
if the information required by the law is "atached to or logicaly associaed with" the
electronic record or sgnature being notarized. According to the Comment to this section,
it effectivdly supersedes any requirement that the officer performing the notarid act affix
either astamp or ased, dthough no such language appears in the section itsalf.

Effect of UETA 11 on current New Jersey law.

To the extent that current New Jersey law may be construed to require a notary to
affix a holographic sgnature to a paper document, this section of UETA would supersede
any such requirement. Neither slamping nor seding has been required for a notarid act in
this State for some time, thus this section has no effect on New Jersey law in that regard.
The officid Comment to UETA 13 aso notes, and it is worth emphasizing, tha no other
requirement for a notarid act is affected by UETA 13, induding the requirement that the
individua who is dgning, acknowledging, swearing or atesing do so in the physca
presence of the officer performing the notaria act. Accordingly, the requirement under
current New Jarsey law that the officer performing the notarid act be in the physcd
presence of the signer is not affected by UETA 11.%°

19 The requirement of personal presenceiswell-recognized in case law as afundamental requisite of a
notarial act. See, e.g., Commercia Union Ins. Co. of New York v. Burt Thomas-Aitken Construction Co.,
54 N.J. 76 (1969); Statev. Mershon, 39 N.J. Super. 599 (Passaic Cty. Ct. 1956).
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(6) UETA 12 - Records retention

This section contains very broad language providing that if a law requires that a
record be retained or that a record be presented or retaned in its origind form, the
requirement is met by an dectronic record of the information that "accuratdy reflects the
information st forth in the record after it was fird generaed in its find form as an
electronic record or otherwise” and that "remains accessble for later reference”
Subsection (e) qudifies this rule in the case of checks by requiring that the eectronic
record include the information on both the front and the back of the check.

Effect of UETA 12 current on New Jersey law.

UETA 12 is one of the provisons of the Act, in addition to the generd rules in
UETA 7 and 8, tha would effect change in New Jersey law. This section affects legd
requirements for the retention of records, not only as they may concern transactions
between private parties, but dso legd requirements imposed by regulatory authorities.
Thus, any current requirements by State regulatory authorities that origind records of
transactions be retained by regulated parties are effectively superseded by this provison
(unless the transaction is one that is excluded from the scope of the Act).

Note that whet is taken away in the generd rules of this section is restored to a
ggnificant extent in subsections (f) and (g). Subsection (f) provides that records retention
requirements imposed for “evidentiary, audit, or like purposes’ can “specificdly
prohibit[] the use of an dectronic record" if the law containing the requirement is enacted
after the UETA is enacted. This permits States to re-enact any laws which require the
retention of paper or origind records should they be deemed of sufficient importance.
Subsection g dso qudifies the generd rule of UETA 12 by providing that an agency
may specify "additiond requirements for the retention of a record subject to the agency's
jurisdiction.” Read together with subsection (f), which requires laws prohibiting the use
of eectronic records to be reenacted, this section can be read to permit a State agency to
impose "additiond requirements' on dectronic records retention. Other than reading
subsection (g) in context with subsection (f)(and thus subsection (g) does not permit a
State agency to prohibit the use of dectronic records), the phrase "additiond
requirement” is extremely broad.

(7) UETA 13 - Admissibility in evidence

UETA 13 daes a broad rule that evidence may not be excluded from a
proceeding "solely because it isin eectronic form.”

Effect of UETA 13 on current New Jersey law.

This section of UETA should be regarded as merely precatory in the context of
New Jersey evidence law, which contans no provisons which categoricdly exclude
electronic evidence. On the contrary, the New Jersey Rules of Evidence generdly track
the Federd Rules of Evidence and the Uniform Rules of Evidence which have been
adopted in 38 dtates. N.J. Evid. R. 401 and 402 provide the broad, genera principle that
any relevant evidence is admissble in a proceeding, relevancy being defined as “having a
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tendency in reason to prove or disprove any fact of consequence to the determination of
the action” N.J Evid R. 401. As a prdiminary matter, these rules permit the
introduction of dl forms of evidence, incduding testimony, documents, photographs,
video and audio tapes and “dectronic’ evidence of al kinds, provided thet it is rdevant
and othewise satidfies gpplicable rules governing admissbility for a particular purpose.
UETA 13 should be included in any UETA enactment in this State only because it is
required to be included in order to satisfy the preemption avoidance provisons of federa
E-Sign 102.%°

(8) UETA 14 - Automated transactions

Some commentators have raised questions concerning the vaidity of "automated"
transactions, including those underteken through the use of so-cdled eectronic agents.
Because an "dectronic agent” is not cgpable of having the intent required for the
formation of a contract under classca contract law, the argument goes, a contract which
is effectuated by an "eectronic agent” may be invadid because of the lack of "intent" on
the part of the "€lectronic agent.”

UETA addresses this issue of intent in automated transactions by expresdy
vaidating contracts formed by the use of automated technologies. Automated
technologies are referred to in UETA as “"dectronic agents” defined very broadly in
UETA 2 as "a computer program or an eectronic or other automated means used
independently to initiate an action or respond to eectronic records or performances in
whole or in pat, without review or action by an individud." Under this definition, an
"dectronic agent" may smply condst of the programming interface on a merchant's web
dgte that automaticaly accepts and processes orders according to pre-programmed
criteria, without a human individud reviewing and accepting each and every order that is
submitted. This broad language dso encompasses other forms of automated ordering
technology tha have been in use for some time, such as the use of a telephone "touch
tone" ordering system.

20 The evidence rules most likely to be at issue in the introduction of electronic records are N.J. Evid. R.
801(e) (“writing” broadly definedto include “ data compilations” and all forms of information “set down or
recorded by “magnetic impulse, mechanical or electronic recording, or by any other means, and preserved
in perceptible form), 1002 and 1003 (requirement of an original, admissibility of duplicate) and 803(c)(6)

(the business entry exception to the hearsay rule). Under these rules, electronic records are admissible
pursuant to the business entry rule under the same test applicable to other business records. See Tomassini
V. Saunders, 274 N.J. Super. 203 (Law Div. 1994)(“ Computer printouts are admissible under the business
entry rule aslong as a proper foundation islaid.”); see also State v. Swed, 255 N.J. Super. 228 (App. Div.
1992)(setting standard, under prior evidence rules, for admission of computer printout under business
records exception, and eliminating requirement under earlier case law for witness testimony on the internal
workings of the computer system as a predicate to admissibility).

While electronic records are generally admissible in evidence under current New Jersey law, it should be
remembered that they must satisfy applicable requirements for admissibility asthey may apply to the

el ectronic evidence context. Thus, in some cases el ectronic evidence will not be admissible, just asisthe
case with other kinds of evidence. In Tomassini v. Saunders, the court excluded the proffered computer
printout because the requirements of the business entry exception, as applicable to computer records, had
not been met: “ The information contained in the computer must be of the same worth as any other business
record submitted as proofs of that which it asserts.” 274 N.J. Super. at 208.
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Effect of UETA 14 on New Jersey law.

There do not gppear to be any unique questions raised under current New Jersey
law concerning the vadidity of automated transactions. The explicit rule in UETA 14 is
congstent with current New Jersey law, which andyzes the effectiveness of transactions
according to generd contract law principles such as offer and acceptance, intent and
agency. See, e.g., N. Rothenberg & Son, Inc. v. Nako, 49 N.J. Super. 372 (App. Div.
1958)(principal  bound by acts of agent with apparent authority which principa
knowingly permits agent to assume).

(9) UETA 15 - Time and place of sending and receipt

Vaious datutes and other legad rules often impose time requirements on the
sending or receipt of information or communications, such as a requirement that a
confirmation of an order be "sent" within a particular period of time or that a
communication must be "recaved' by a paticular dae. UETA 15 provides a st of
default rules for determining when an eectronic communication has been ether sent or
received. The default rules may be varied by an agreement of the parties to a transaction.

(10) UETA 16 - Transferable records

Among the transactions expresdy excluded from UETA ae those which ae
included in Uniform Commercid Code Articles 3 and 4, that is, traditiona bills and notes
which are represented by paper documents. These transactions are excluded because the
legd principles gpplicable to bills and notes are so thoroughly grounded in the
possession, control and transfer of a tangible token, and no system has yet been put into
place to provide an dectronic equivdent. Even so, UETA 16 provides the basc legd
framework to support the use of dectronic bills and notes a such time as they come into
use.

Effect of UETA 16 on current New Jersey law.

UETA 16 does change current New Jersey law in that it gives legd recognition to
eectronic bills and notes, which are not recognized under current New Jersey law (See,
eg., UCC Article 3 and 4). This change has no current effect, however, because no such
system currently isin use.

(11) Electronic records and signatures - use and acceptance by State agencies under
UETA

UETA 17, 18 and 19 provide rules for the use and acceptance of eectronic
records and dgnatures by State agencies. These provisons are bracketed in the offidd
verson of UETA because they are regarded as optiond, that is, a particular State may or
may not decide to include them in an enactment of the officid verson of UETA. It is
emphasized in the Comment to these sections that they are intended to be very genera
and to empower rather than direct State agencies in the use and acceptance of eectronic
records and ggnatures, both within the agencies themsdves (UETA 17) and in ther
dedings with other parties (UETA 18). Indeed, as noted in the officid Comment to these
sections, in many States these sections are unnecessary because existing law  dready
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delegates authority to State agencies for this purpose. UETA 19 encourages the use of
interoperable systems in these efforts.

Effect of UETA 16 on current New Jersey law.

To the extent that UETA 17, 18 and 19 explicitly empower State agencies to
utilize dectronic records and sgnatures in their operations, they represent a change in
New Jersey law. Currently there is no equivaent, genera datutory authority in this State
that empowers State agencies in this fashion. However, just as in the case of transactions
between and among private parties, nether is there any generad proscription in the New
Jarsey datutes agang the use of dectronic technologies in the operaions of State
agencies. For example, there is no express datutory authorizetion for the use of
telephones or computers in the operation of State government, yet ther use is
ubiquituous. There are, however, myriad datutes which require, or can be read to require,
that State agencies use nonrdectronic technologies in particular circumstances which
range from the mundane to the significant?* Enactment of UETA 17, 18 and 19 would
condgn to each individua agency the authority to determine whether to adopt eectronic
technologies where current law requires a conventiona writing or signature.®?

B. Should UETA Be Enacted in This State

Andyzing the effect of federd E-Sign and UETA on New Jarsey law, and the
desrability of enacting UETA, is an exercie in evduaing dternaives. When federd E-
Sign becomes effective on October 1, any current New Jersey law which requires the use
of paper-and-ink is superseded in a transaction in interstate commerce. The enactment of
UETA would largdy displace federd E-Sign, but in generd it would smply replace the
federd legidation with a very gmilar dae enactment. If this is dl tha would be
accomplished, there would probably be little reason for a State to bother to enact UETA,
other then the generd principle tha State law ought to be the primary authority for the
enforcesbility of ordinary busness and commercid transactions. Federa E-Sgn and
UETA ae not identica, however. UETA contains provisons which have no pardld in
federd E-Sign, including provisons which restore important authority to State regulatory
agencies, as compared to the authority which they would have under federa E-Sign.?®

That UETA contains provisons which vary from federd E-Sign is anticipated in
the federal legidation. Section 102(a) expresdy dates that "A State Satute, regulation, or
other rule of law may modify, limit, or supersede the provisons of section 101 with

21 See eg., See, eg., N.J.S. 40:69A -186 (specifying signing requirements for certain petitions: “Each
signer of any such petition paper shall sign his namein ink or indelible pencil and shall indicate ....”);
N.JS. 39:4-14.31 (requiring awritten, signed notification to DMV of removal from state, destruction, theft,
discontinued usage of auto); N.J.S. 40:69A-186 (specifying signing requirements for certain petitions:
“Each signer of any such petition paper shall sign hisnameinink or indelible pencil”).

22 Inits Final Report on Electronic Records and Signatures (November 1998) this Commission
recommended the adoption of broadly worded legislation which would similarly empower State agencies to
utilize electronic records and signatures through the adoption of administrative regulations.

2 Assuming, of course, that the manner in which federal E-Sign limits the authority of State agenciesis
constitutionally valid. One of the virtues of enacting UETA isthat doing so would avoid theseissuesto a
large extent.
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respect to State law...." It is anticipated by these words, therefore, that enactment of
UETA will "modify, limit, or supersedeé’ Section 101. The fact that UETA contans
provisons which differ dgnificantly from feded E-Sgn is of course, explicitly
recognized in the E-Sign provisons which limit these differences in very specific ways as
to certain specific UETA provisions. 2* Thus, unless a UETA provison which is different
from federa E-Sign has been expredy limited in its effect, a difference in a UETA
provisonisa"permissble difference’ under federad E-Sign.

The "permissble’ differences in UETA which would "modify, limit or supersede"
federa ESign gppear in the language of the provisons which are common to both UETA
and E-Sign, and in the provisions which are contained in UETA but not in E-Sign.?®

(1) Records retention provisions

The firg mgor "permissble difference’ between UETA and federd E-Sgn is in
their records retention provisons. Both UETA and federa E-Sgn contan smilaly
worded provisons which broadly vdidate the practice of retaining eectronic copies of
traditiond records, and permit parties to retain dectronic copies of origind documents if
they meet cetain rdiability criteria E-Sign 101(d)(1), (2), (3) and (4) correspond amost
exactly to Subsections (a) through (€) of UETA 12.2° Absent fom the federd legidation,
however, are UETA 12 (f) and (g) which provide:

() A record retained as an eectronic record in accordance with subsection (8)
satisfies alaw requiring a person to retain arecord for evidentiary, audit, or like
purposes, unless alaw enacted after the effective date of this[Act] specificaly
prohibits the use of an eectronic record for the specified purpose.

(9) This section does not preclude a governmentd agency of this State from
specifying additiond requirements for the retention of arecord subject to the
agency'sjurisdiction.

24 pAsnoted above in the discussion of E-Sign 102, the federal legislation contains two specific limitations
on the ability of a State to "modify, limit, or supersede" its provisions by enacting UETA. One limitation
concerns the addition of exceptionsin UETA 3(b)(4) and the other concerns UETA 8(b)(2). See discussion
above under "ESign 102. Exemptions from preemption.”

2 There are also provisionsin UETA which have no counterpart in federal E-Sign, but do not "modify,
limit or supersede" E-Sign. For example, UETA 9, which concerns attribution of signatures, UETA 11,
which provides for the notarization of electronic records, UETA 13, which contains provision concerning
the admissibility of electronic records in evidence, have no counterpart in federal E-Sign and do not
conflict with it.

26 A relatively minor differencein thetwoisin UETA 12(c) which provides that arecord retained in
electronic form under the authority of this section must remain "accessible for later reference." E-Sign
101(d)(2) contains additional language that replaces the phrase "accessible for later reference" with the
passage " accessible to all personswho are entitled to access by statute, regulation, or rule of law, for the
period required by such statute, regulation, or rule of law, in aform that is capable of being accurately
reproduced for later reference, whether by transmission, printing, or otherwise" The additional language of
the federal E-Sign provision is probably fairly implied in the more succinct UETA provision.
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Under UETA 12(f), State records retention laws which are superseded by the
enactment of UETA can be re-enacted, and UETA 12(g) permits a State agency to
impose "additional reguirements’ on the retention of records. Because neither this section
of UETA nor these subsections in paticullar are expresdy limited in the "anti-
preemption” provison of the federd legidation (see E-Sign 102), they survive any
preemptive effect such as that imposed on the UETA provisons that are mentioned
expresdy. Thus, dthough records retention provisons currently in place which preclude
electronic records retention are superseded by the enactment of UETA 12 (@) through (e),
ay Sate law provisons of importance which limit or prohibit eectronic records
retention can be re-enacted under UETA 12(f). In addition, a State agency can specify
"additional requirements for the retention of a record subject to the agency's jurisdiction”
under UETA 12(g). The language "additiona requirements' is extremdy broad; the
officad Comment to this section dates that "As dways the government may require
records in_any medium, however, these subsections require a governmental agency to
soecificdly identify the types of records and requirements that will be imposed.”
(Emphasis added.)

Subsections (f) and (g) of UETA restore dgnificant authority to State government
agencies to regulate records retention practices of regulated parties. State agencies should
be derted to this provison and prodded to present for legidative re-enactment any
provisons of this type which they regard as vitd to ther regulatory functions State
agencies should dso formulate, and adopt as regulations, any "additiond requirements'
that they regard as important.

(3) Use and acceptance of electronic records and signatures by State agencies

A second mgor "permissble difference’ between federd E-Sign and UETA is in
the provisons of UETA 18 and 19. These provisons have no counterparts in the federa
legidation, and they are another important source of authority for State agencies if UETA
is enacted. The provisons of feded E-Sgn rase numerous difficult questions
concerning the authority of State agencies. For example, it is unclear whether federd E-
Sgn purports to limit the ability of State agencies to refuse to accept eectronic
documents for filing.2” The adoption of UETA 18 and 19 would avoid many if not most
of the questions raised by the potentia application of federd ESign to Sate government
agencies.

UETA 18 is concerned with the use of dectronic records in State agency
transactions with other parties®® UETA 18(a) provides that, subject to Section 12(f)(the

27 See the discussion above of federal E-Sign 104, and the difference of opinion on this point between two
of its sponsors, Senator Leahy and Representative Bliley. To the extent that federal E-Sign can be read to
impose requirements on the itnernal workings of State governments, it raises the constitutional issues noted
elsewhere in this Report.

28 UETA 17, discussed above, pertains to records used within government agencies, and provides that each
State agency (or, alternatively, a designated State officer) shall determine whether, and the extent to which
"the agency will create and retain electronic records and convert written records to electronic records."
Note that the absolute authority of State agencies to refuse to accept electronic records for filing isalso
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records retention section discussed immediately above), State agencies "shdl determine
whether, and the extent to which" they "will send and accept dectronic records and
electronic dgnatures to and from other persons and otherwise create, generate,
communicate, store, process, use and rely upon eectronic records and eectronic
ggnatures” That this providon preserves absolutdy the authority of State agencies to
refuse to accept eectronic records for filing if it chooses not to accept them, or to accept
them under particular circumstances and not others, is expresdy and unequivocdly re-
gated in UETA 18(c): "Except as otherwise provided in Section 12(f), this Act does not
require a governmenta agency of the State to use or permit the use of eectronic records
or dectronic signatures'®® UETA 18(b) ddineates with particularity the matters which a
government may specify, including the "manner and format" in which dectronic records
ae dored, generated, received, etc., any requirements for eectronic sgnatures, any
processes for assuring records integrity and the smilar matters.

The authority in UETA 18 is qudified in UETA 19 by a mildly-worded directive
permitting State agencies (or, dternaively, as dedgnated State officer) to take into
account the promotion and encouragement of interoperability among dectronic systems
in adopting standards.

(3) Requirements for sending and receiving information

UETA 8(b)(2) is one of the UETA provisgons which is expresdy mentioned in the
federa E-Sign legidaion. UETA 8(b)(2) provides that the operative provisons of UETA
do not affect laws which require a record to be "sent, communicated or transmitted” by a
goecified method, such as a requirement that information by sent by mail. The federd
legidation daes in a subsection entitted "Prevention of circumvention” that this section
of UETA should not be used to "circumvent” the provisons of the federd legidation. E
Sgn 102(c). Appaently this section of UETA was viewed as providing States an
opportunity to enact laws that would defeat the use of eectronic methods of transacting
by requiring traditiona methods of ddivery.

Although the injunction in E-Sign 102(c) inhibits the enforceability of newly-
enacted State laws which impose these kinds of requirements, it may not reach State laws
dready in exigence. A State which dready enacted laws or regulations which prescribe
such requirements, well prior to the enactment of the federd Act, should not be regarded
as "drecumventing” the provisons of the federd legidation. Therefore, this provison of
UETA shoud be regarded as presarving exiding laws which fdl within its ambit, while
the federd legidation would preempt only those laws which a Stae might later add
which would have the effect of inhibiting partiesin transacting eectronicaly.

implied in UETA 5(b), which providesthat "This Act applies only to transactions between parties each of
which has agreed to conduct transactions by electronic means."

29 Compare the discussion above of E-Sign 104(a), the interpretation of which isthe subject of
disagreement between the Senate and House sponsors. While the Senate sponsor
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B. Recommended amendmentsto UETA and recommended changesin other New
Jersey Statutes

If UETA is enacted in New Jersey, there are a number of amendments that should
be made to the officid text to conform it to certan provisons in federd E-Sgn. In
addition, at least one change should be made in the New Jersey Statutes, to reped the
current definition of the term "writing” in Title 1. These recommended amendments and
repeds are set forth below.

UNIFORM ELECTRONIC TRANSACTIONSACT

SECTION 3. SCOPE.

(@ Except as otherwise provided in subsection (b), this Act applies to eectronic
records and electronic signatures relating to a transaction.

(b) This[Act] does not gpply to atransaction to the extent it is governed by:

(1) a law governing the cregtion and execution of wills, codicils, or tesamentary
trudts,

(2) The Uniform Commercid Code other than Sections 107 and 1-206, Article
2, and Article 2A,;

(3) a datute, requlation, or other rule of law governing adoption, divorce, or other
matters of family law; or

(4) court orders or notices, or officia court documents (including briefs, leadings,
and other writings) required to be executed in connection with court proceedings;

(5) any notice of

(A) the cancdlaion or termination of utility savices (incduding water,
heat, and power);

(B) default, acceleration, repossession, foreclosure, or eviction, or the right
to cure, under a credit agreement secued by, or a rentd agreement for, a primary
resdence of an individud;

(C) the cancdlation or termination of hedth insurance or benefits or life
insurance bendfits (exduding annuities); or

(D) recdl of a product, or materia falure of a product, that risks
endangering hedth or safety; or

(3) any document required to accompany any trangportation or handling of
hazardous materids, pesticides, or other toxic or dangerous materias.
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COMMENT

Although UETA drafters anticipated that States would exempt certain transactions and specific
State laws from its operative provisions (see UETA 3(b)(4)), the extent to which this can be done
consistently with federal ESign is limited. ESign 102(a) provides that States may not add any exemptions
under UETA 3(b)(4) if they are "inconsistent” with the federal legislation. The federal legislation itself
contains a list of additional exemptions not included in UETA. Because the exemptions listed in federal &
Sign, are not, by definition, "inconsistent” with federal E-Sign they can be added to a State enactment of
UETA. * The additional federal exemptions should be added, not only for consistency with the scope of the
federal law, but also because each of the exemptions from the rules of electronic transacting is supported by
policy reasons articulated during the passage of the bill through the federal legislative process.

SECTION 21. EFFECTIVE DATE.

This Act takes effect immediadly.

COMMENT
In light of the October 1, 2000, effective date of federal ESign, UETA should be enacted with an
immediate effective date.

[NEW SECTION] CONSUMER TRANSACTIONS

a Notwithgtanding any other provison of this Act, if a Satute, requlation, or other
rule of law reguires tha information relaing to a transaction or transactions be provided
or_ made avallable to a consumer in writing, the use of an dectronic record to provide or
make avalable (whichever is required) such information satisfies the requirement that
such information be in writing if

(1) the consume has dfirmatively consented to such use and has not withdrawn
such consent;

(2) the consumer, prior to consenting, is provided with a clear and conspicuous
Satement

(A) informing the consumer of

(i) any right or option of the consumer to have the record provided
or made available on paper or in nondectronic form, and

30 That these exceptionsin E-Sign 101(c) may beincorporated into a State's enactment of UETA, even
though they are not part of the "official" version of UETA, is supported both by textual analysis of the
provisions and by the legislative history of the federal E-Sign legislation. E-Sign 102(a)(1) invitesthe
enactment of State laws which "modify, limit or supersede" its provisions, provided that the enactment
"constitutes an enactment or adoption of" UETA as approved and recommended by NCCUSL. The
"official" version of UETA istypical of many NCCUSL Uniform Law proposalsin that it contains certain
optional and bracketed provisions, including 3(b)(4), which are included in anticipation of individual State
variations with respect to those provisions. The only constraint in E-Sign 102(a)(1) on UETA 3(b)(4)
exceptionsisthat they not be "inconsistent” with the provisions of the E-Sign legislation and that they not
run afoul of E-Sign 102(a)(2)(ii) by favoring any particular form of electronic technology. See, in that

regard, the statement of Senator L eahy on the floor of the Senate at the time the Conference Committee
Report was presented to the Senate. "By contrast, the conference report does not preempt the laws of those
States that adopt UETA, so long as UETA isadopted in auniform manner. Such exceptionsto UETA asa
State may adopt are preempted, but only to the extent that they violate the principle of technological
neutrality or are otherwise inconsistent with the federal statute." See Cong Rec. S5221 (June 14, 2000):
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(i) the right of the consumer to withdraw the consent to have the
record provided or made avalable in an dectronic foom and of any conditions,
consequences (which may include termination of the parties rdationship), or fees in the
event of such withdrawd;

(B) informing the consumer of whether the consent applies

(i) only to the paticua transaction which gave rise to the
obligation to provide the record, or

(i) to identified categories of records that may be provided or
made available during the course of the parties rdationship;

(C) describing the procedures the consumer must use to withdraw consent
as provided in (2(2)(A) of this Section and to update information needed to contact the
consumer dectronicdly; and

(D) informing the consumer

(i) how, after the consent, the consumer may, upon reguest, obtain
apaper copy of an eectronic record, and

(ii) whether any fee will be charged for such copy;
(3) the consumer

(A) prior to consenting, is provided with a satement of the hardware and
software requirements for access to and retention of the éectronic records; and

(B) consents dectronicaly, or confirms his or her consent eectronicaly,
in a manner that reasonably demondrates that the consumer can access information in the
dectronic form that will be used to provide the information that is the subject of the
consent; and

(4) after the consent of a consumer in accordance with (a)(1) of this section, if a
change in the hardware or software requirements needed to access or retain eectronic
records creates a materid risk that the consumer will not be able to access or retan a
subsequent_dectronic record that was the subject of the consent, the person providing the
eectronic record

(A) provides the consumer with astatement of

(i) the revised hardware and software reguirements for access to
and retention of the eectronic records, and

(i) the right to withdraw consent without the impostion of any
fees for such withdrawd and without the impostion of any condition or consequence that

was not disclosed under (8)(2)(A) of this section; and
(B) again complies with (a)(3) of this section.

b. Nothing in this Act affects the content or timing of any disclosure or other
record reguired to be provided or made available to any consumer under any datute,
regulation, or other rule of law.
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c. If alaw that was enacted prior to this Act expresdy requires a record to be
provided or made avalable by a gpecified method that regures veification or
acknowledgment of receipt, the record may be provided or made available dectronicaly
only if the method used provides verification or acknowledgment of receipt (whichever is
required).

d. The legd effectiveness, vdidity, or enforceability of any contract executed by a
consumer shal not be denied soldy because of the failure to obtain dectronic consent or
confirmation of consent by that consumer in accordance with (a)(3)(B) of this section.

e. Withdrawa of consent by a consumer shdl not affect the legd effectiveness,
validity, or enforceability of eectronic records provided or mede avalable to that
consumer_in_accordance with subsection (@) prior to implementation of the consumer's
withdrawa of consent. A consumer's withdrawa of consent shdl be effective within a
reasonable period of time after receipt of the withdrawa by the provider of the record.
Falure to comply with (a)(4) of this section may, a the dection of the consumer, be
treated as awithdrawa of consent for purposes of this subsection.

f. This subsection does not apply to any records that are provided or made
avalable to a consumer who has consented prior to the effective date of this Act to
receve such records in eectronic form as permitted by any satute, regulation, or other
rule of law.

0. An ord communication or a recording of anh ord communication shdl not
qudify as an dectronic record for purposes of this section except as otherwise provided
under applicable law.

COMMENT
This amendment to UETA incorporates the consumer protection provisions which are included in
E-Sign 101(c). Although it may be argued that the federal consumer provisions continue to be effectivein a
State which enacts UETA despite the anti-preemption provisions of E-Sign 101%, they should be
affirmatively embraced in this State's enactment of UETA regardless. Their inclusion in UETA provides, to
the fullest extent possible, a single State legislative source for the law applicable to electronic transactions
and resolves any questions regarding the continued applicability of E-Sign 101(c) which might give rise to

31 Presumably, the argument that would be made on this point is that the official version of UETA does not
contain any provisions which "modify, limit or supersede" the consumer provisionsin E-Sign 101(c), thus
these provisions of federal E-Sign survive a State enactment of UETA. Supporting the above textual
analysis of E-Sign isthe following Statement of Senators Hollings, Wyden and Sarbanes, all of whom were
members of the Conference Committee:

Of course, the rulesfor consumer consent and accuracy and retainability of electronic records
under this Act shall apply in all statesthat passthe Uniform Electronic Transactions Act or

another law . . . in the future, unless the state affirmatively and expressly displaces the
reguirements of federal law on these points. A state which passed UETA before the passage of this
Act could not have intended to displace these federal law requirements. These states would have to
pass another law to supercede or displace the requirement of section 101. In a state which enacts
UETA after passage of this Act, without expressly limiting the consent, integrity and retainability
subsections of 101, those requirements of this Act would remain in effect. The general provisions
of UETA, such as the requirement for agreement to receive electronic recordsin UETA are not
inconsistent with and do not displace the more specific requirements of section 101, such asthe
requirement for a consumer's consent and disclosure in section 101(c).

146 Cong. Rec. S.5229-5230 (June 15, 2000).
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litigation. In addition, these consumer protection provisions are metitorious in their own right as they
remedy some of the concerns that arise in electronic consumer transactions. Most significantly, these
provisions require a commercia party seeking a consumer's consent to future electronic transactions, to
take steps to assure that the consumer is able to conduct electronic transactions.

Note that the same analysis of the acceptability of adding the federal ESign exceptions applies
equally to the consumer provisions: they are not, by definition, inconsistent with federal E-Sign, therefore a
State enactment of UETA may include them without losing the "preemption effect” of ESign 102(a). See
the further discussion of this point above in the Comment to UETA 3. SCOPE.

[NEW SECTION]. LEGISLATIVE FINDINGS.

The Legidature finds and declares.

that the adoption of the "Electronic Signatures in Globd and Nationd Commerce
Act, Pub. L. No. 106-229, 114 Stat. 464 (2000), popularly known as "federd ESgn,”
encourages States to _enact the Uniform Electronic Transactions Act  proposed  for
adoption by the Nationd Conference of Commissoners on Uniform State Laws; and

that the adoption of the Uniform Electronic Transactions Act will invoke the
provisions of Section 102 of Pub. L. No. 106-229 which sate that the federa law will no
longer preempt the laws of an enacting State; and

that Section 102 of Pub. L. No. 106-229 also provides that a State, in enacting the
Uniform Electronic Transactions Act, may "modify, limit or supersede’ the provisons of
the federd law; and

that it is dedrable for this State to take the fullest possble advantage of the ability
to "modify, limit or supersede”’ Pub. L. 106-229; and

that it is the intention of the Legidaure that the adoption of the Uniform
Electronic Transaction Act in this State modify, limit and supersede the provisons of
Pub. L. No. 106-229 to the fullest possible extent permitted under the federd law.

COMMENT
Section 101(a) of the federal E-Sign legislation provides that a State may "modify, limit or
supersede” by enacting the Uniform Electronic Transactions Act. This legislative findings section makes it
clear that UETA is being enacted with that express purpose, to the fullest extent that it is permitted under
the federal law.

Recommendationsfor Repeal

N.J.S. 1:1-2.4 Writing; written instruments; typewriting®?
COMMENT
N.JS. 1:1-1.4 , which contains the general statutory definition of the term "writing," should be
repealed, as it can be interpreted to be inconsistent with the general provisions of UETA. Note that the
definition is not comprehensive, it states only that the term writing "includes" duplicates and typewritten
documents.

32 NLJS. 1:1-2.4 provides "Except as to signatures, 'writing' includes typewriting and the product of any
other method of duplication or reproduction and 'written instruments' includes typewritten instruments and
instruments so duplicated or reproduced.”
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V. Consideration of additional legislation

The adoption of UETA has consequences that may require the adoption of
corrective legidation, in addition to the possble reenactment of records retention
requirements under UETA 12(f)(see discussion above).

A. Notarization

The Commission has some concerns over the effect of UETA 11, which permits
eectronic records to be notarized by affixing to (or "logicaly associating” with) the
electronic record being sgned, the same information tha is required to be affixed to a
traditional document. In other words, in place of a notary's holographic signature on a
paper document, the notary's typed name, dong with the typed name of the dgner, is
aufficient. Whatever anti-fraud purpose is served by the current requirement of a
holographic signature on paper is largely negated if signatures on an dectronic document
can be represented smply by typing the name of the signatory and the notary.

The Commisson beieves that the Legidature should give further condderation to
legidation that would require officers undertaking notarid acts to obtain and keep records
of addiiond information conceming the identity of signers®® The requirement of
persona presence before a notary is probably a greater protection againg fraud than the
requirement of a holographic signature on paper.

B. Landtitlerecordation

If there were no federd condraints placed upon the substantive exemptions from
UETA, this Commisson would recommend that conveyances of an interest in land be
exempted from its provisons. One of the mgor consequences of the adoption of UETA
without exempting conveyances of an interest in land is the vdidation of deeds and
mortgages and other conveyances of an interest in land which are executed eectronicaly.
However, there is currently no provison in New Jersey, dther by law or in practice, for
the recordation of a deed or mortgage in éectronic form. Electronic filing of documents
of title rases many policy and practical issues, not the least of which is the cost of the
equipment that would be required to implement such a system.

33 Senator Gormley introduced legislation to that effect in the last legislative session. See S311 (108th
Legislature 1998) (copy attached). The Commission also believesthat the requirement under current law

that the signing, acknowledging or oath-taking party bein the personal presence of the notary or other
officer who is undertaking the notarial act be made explicit rather than implicit in the New Jersey Statutes.
Thereisagood deal of rhetoric which infects the discussion of electronic transacting, including frequent
references to transactions taking place "in cyberspace." It should be made clear that UETA does not change
the requirement that notarial acts take place in real space inhabited by the notary and the signing,
acknowledging or oath-taking party, in immediate proximity to one another. The Official Comment to

UETA 11 recognizes the requirement of personal presencein the examplesthat are given of how the
notarization of an electronic document would be accomplished, but the point is not strongly made.
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The effects under New Jersey law of vdidaing an eectronic deed or mortgage
that cannot not be recorded in the land records in dectronic form is highly problematic.
For example, even though an unrecorded conveyance of property is vadid between the
parties, see N.J.S. 46:22-1, the Recording Act provides that a “deed or ingrument” until it
is “duly recorded or lodged for record” in the county recording office is “void and of no
effect agang subsequent judgment creditors without notice....” 1d. It seems unlikely that
a titte company would insure a transaction which utilized an eectronic deed or that a
lender would finance it if the deed could not be recorded. Moreover, recognition of such
transactions would be contrary to the policy expressed in the Recording Act, that favors
publicity of land titles and reliance on the public land records. The exigence of vdid
documents of title which are not incdluded in the chain of title which is searchable in the
land records is contrary both to the private interests of the parties to transactions as wel
as to the public interest in the stability of the land title recordation system. See N.J. Bank
V. Azco Redty, 148 N.J. Super. 159, 166-67 (App. Div. 1977) where the court stated that
the Recording Act “was designed to compe the recording of instruments affecting title,
for the ultimae purpose of permitting purchasers to rely upon the record title and to
purchase and hold title to lands within this state with confidence.

The drafters of UETA did not condder it a problem, that a State which enacts
UETA would be vdidaing eectronicadly-executed deeds and mortgages without
necessrily providing for their filing in the land records. See UETA 3 SCOPE, Comment
3. The Comment blithdy assumes that a "paper deed" representing an eectronicaly-
executed transaction may be filed in the land records of any given State. Currently,
however, there is no express provison in the law of the Sate of New Jersey for the filing
of a paper copy of an eectronicaly-executed deed or mortgage, and it is unclear whether
such a document would be required to be accepted for filing. The law should be clarified
to provide for such filings as it is highly undesirable to have open questions regarding the
ability to record documents affecting title to red edtate.

In the short run the proliferation of eectronic deeds and mortgages which cannot
be recorded is probably not a problem, as title companies are likely to be a practicd
congraint on the widespread use of dectronic documents and Sgnatures in conveyancing
for the time being. Neverthdess, consderation should be given to the subject of title
recordation and any changes that should be made in the satutes to accommodate the
redlity of such transactions, as they will surely become more prevaent in the future.
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