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NEW JERSEY
Court of Errors and Appeals

Wiiisiam | PUsty,
Plaintiff-Respondent,

Vs, Ofi Appeal from

Charles R. Moore, Supreme Court.

Defendant-Appellant.

Appellant’s Brief.
FACTS.

Respondent’'s action was begun in the District' Court
of Atlantic City, where he secured a judgment from
which appellant appealed to the Supreme Court, which
affirmed the judgment. The case is embraced in the
agreed state of the case and the facts and inferences to
justify the judgment must 'be found there. The origi-
nal demand (Exhibit A) relied upon a quantum meruit,
but that was abandoned at the trial and leave was
granted to amend by filing a demand setting up an ex-
press contract between the appellant and respondent
In w ich appellant was to pay respondent $75 a month
0 njanage appellant’s hotel from the 28th day of July
Ot e 28th day of September, 1914, See amended

0 demand (Exhibit B). Both demands allege
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the performance of services by respondent for gopellant
from July 28th to Septerber 28th. There is no proof
or suggestion in the case that respondent perforred
services for the appellant, and in this respect the proof
and allegation do not meet. Nor does the proof show
an express contract as alleged, and upon which respod
ent must stand in order to hold his judgment.

These two salient points were pressed before the
Supreme Court and our conception is that they were
wholly ignored.

LAW.

It is elerentary that allegation and proof nmust har-
nonize. It is equally as elementary that plaintiff must
recover upon the case as made Iin his pleadings, uiess
of course, he dbtains an amendment.  These rules gqdy
as well in the District Court as elsswhere.  And trey
apply regardless of the anount involved.  Litigants are
well within their rights when they insist upon the gadi-
cation of legal rules, notwithstanding the Court nmay
feel that the whole matter is trifling. Notwithstanding
the opinion of the Supreme Court that there wes euv-
dence of an expressed contract, we submit such evcae
Is lacking Minds must nmeet before there can ke a
contract. They never net in this case.  The Syorene
Court disposed of the point by saying: “We thirk
there wes such evidence. It is to be found in the test
mony of the plaintiff that defendant said, ‘I will gve
you $75 a nmonth or nore if the business warrarnts it
But did the respondent acogpt this proposition,
fact that he sued on a quantum meruit IS an iN icAio
that he did not. The agreed state of the case does
say that he acoepted 1t, and since it does not show e -
formance or that he did any work for the g2 >
will this Court say there is a presunrption thet h

accept the proposition and did peH®™ “ " yer you
under? That is this case in a nutshell. |
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carot spell an exqress contract out of the colloquy
between the parties. At best the whole affair wes
purely tentative. Had there been proof of performance
the respondent might have recovered on his demand
besed ypon the quantum meruit, but having abandoned
thet, then he was required to show performance of an
eqress contract.  Or had there been proof of service
there would have been justification for a finding that
tre respondent had accepted the supposed or alleged
proposition of the appellant to pay $75 a nonth.  As
tte e stands the finding of an acceptance of the
gydlats proposition or the making of an express
aontract must be extracted from pure ether.

SUMMARIZED.

1 There is no evidence that warranted the finding
of an express contract.
2 There IS no evidence that the respondent per-
formred any services for the gppellant
3- The judgment should be reversed
Respectfully submitted,
C L COLE,
Attorney for Appellant.
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William 1. Pusey,
Plaintiff-Respondent,

VS.

Charles R. Moore,
Defendant-Appellant.

BRIEF OF PLAINTIFF-RESPONDENT.

iBVimrP. Parsons, for plaintiff-respondent.
L. Cole, for defendant-appellant.

"fLSD ndent resPeetfully shows that the decision
ot the Supreme Court should be affirmed for the fol-



2 '‘Brief of Plaintiff-Respondent

First.

Appellant limited and put boundaries to the con-
troversy in this case by and in his motion for direc-
tion for the defendant at the close of the trial before
the District Court as fully appears by Section 5 of
the State of the Case, as stated by the parties to wit:

iiThe Attorney for the defendant at the close

“of the case moved for a direction on the

“ ground that the weight of the evidence was in

“ favor of the defendant; that the proof did not

warrant the finding of an express contract of

hiring;—that the proof was vague, uncertain

and indefinite and that there was no evidence

“to warrant a judgment on an express con-
““tract.”’

113
1]

And all this in the face of the evidence of the
plaintiff as appears in Section 4 of the Agreed State
of the Case, to wit:

liPusey you stick by me, | will do better than
“that by you. | want some one here to run this
“ place for me.” He also said “ you stand by
“me and | will give you seventy-five dollars a
“month or more if the business warrants it.”

Then it is stated that “ the defendant denied that
“ there was any contract between him and the
“ plaintiff except that he had promised to give
“ plaintiff board and lodging so long as he re-
gained with him.”

N. B. denied “ that he made any other contract ex-
“ cept to give board and lodging so long as he
“ remained with him.” But the language in
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which this constructive denial is couched is not dis-
closed, but it fully appears that one part of the tes-
timony of the plaintiff is conceded. AIll of which
justified the motion of the defendant for a direction
in his favor on the special and specific ground which
he selected—to wit—the mere weight of the evi-
dence on the technical terms of a special contract—
and by confining his motion to this special element—e
he conceded a right of recovery on all other elements
of the controversy—such as the performance or sub-
stantial performance by the plaintiff.

Second.

Hence—the appellant, having conceded perform-
ance or substantial performance of his motion in the
trial court as well as in the case stated in appeal to
the Supreme Court, he has thereby admitted that
there is no question about wdiat is error in pro-
cedure in this appeal controversy at all; and hence
the findings of the Supreme Court are amply justi-

fied and the decision of the Supreme Court should be
affirmed.

IRVING P. PARSONS,
For Plaintiff-Respondent.
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Charrrs R Moor,
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RECORD OF DISTRICT COURT.
(Filed May 25, 1915.)

In thr District Court or thr City or Atlantic
City.

Statr or NRw Jrrsry, |
County or Atrantie, j ' 10

William 1. Pusey,
Plaintiff
vs. .In an action at law
Gades R Moore,

Defendant.

Derard, $500.00; real debt, $152.28.
Qas & Parsons, attormeys of plaintiff.
Baooodk & Chanpion, attormeys of defendant.

I sunmors wes issued in'the above-stated cause De-
mer A D. 1914, retumable Decenmber 24, A. D.
914, a ten o'cdlock A. M., and wes returmed by the 20

betgeant-at-Arns as follows:
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I senved the within sunmons Decenmber 18, 1914, an
the defendant by reading it to himand giving hima apy.
D. S Brown,
Sergecmt-at-Arms.

December 18, 1914, State of Demand filed

December 24, 1914, the plaintiff appeared ready for
trial. The defendant appearing, and it further gopear-
ing by the retum endorsed thereon that the sumors

10 wes duly served, the Court proceeded to hear and deter-

mine the cause.

William 1. Pusey, Charles Agnew and Paul Rose
crans, swom and testified on part of plaintiff.

Charles R Moore and Claude Banks, sworm and testi-
fied on part of defendant

Decision reserved

February 24, 1915. decision rendered
The evidence being closed and submitted to the Gourt,
judgment wes given by the Court in favor of the dain
20 tiff and against the defendant for the sum of ae hun
dred and fifty-two dollars and twenty-eight cents ci,
and eleven dollars and twenty cents, cost of suit, to wit

SUMMONS, v e e e e e eeeens $2.10
Entering judgment,...................... . e 50
Attorney's fees, ....ccoovvvvvviiveevennnnnn. .e 76
$11.20
$1.00 March 5 1915 Affidavits and Rule to Sow
Cause filed

80 .30 March n, 1915 Three sujoera
March 12, 1915 Hearing on Rule Hamen
Roberts, Jerry Srith ad
Christian B. Lenis, snom
and testified on pat of
plaintiff. Rule digrisssd
$1.00 March 15 1915 Notice of Appeal ad Aqeed
Bond filed
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District Court or thr City or Atlantic City.

William I. Pusey,

Plaintiff-Appellee,

VS. Agreed State of the

Cherles R Moore Case for Appeal.
Defendant-Appellant.

The parties hereto (and by their respective attormeys)
st the following as the state of the case for appeal:

1 The action wes to recover for services performed
by tre plaintiff for the defendant, as set forth in the 10
date of demand, a copy of which is hereto and marked
Ex. A.

2. During the course of the trial plaintiff, in order to
hae his proof and allegation in harmony, moved to
arad his demand by setting Up an express contract ;
whidh notion was alloned, but the amended state of the
G wes not filed until after the rendition of judgment

3 A ooy of the state of demand as filed is hereto
adnarkedEx. B.

4- The only testinony in support of the claim of an 20

contract wes that of the plaintiff, whose testi-
noy wes as follows:

“Mr. Moore (meaning defendant) says to ne ‘Have
yau got corected yet? | says, ‘No, sir; not yet, but |

aetwoor three offers.” He says, | might be able to use
Joumyself, come onup/ | says, ‘1 will take room and

caadwithyou for anhile until | get a place” He says,
Gxre on up; Pm not doing anything, and 1 will fix you
pred week’ 1 went right in with Mr. Moore. He

ured around and went back to the hotel with me and 30
rene aroom The twenty-sixth, that was Sunday.

e 0 oning day Mr. Moore and | sat around the hotel,
ke uUT to me about the hotel business, and
- wasn't going right in the hotel, and he
doing any business, and that he had to have some-

y to manece the place. 1 told Mr. Moore, | says,
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“Mr. Moore, | have an offer now of $75 a nonth ad
board, and 1 says, ‘I will pay you for my room ad
board” Mr. Moore, he says, ‘Pusey, you stick by me; |
will do better than that for you; | want some man here
to run this place for me’ He also said, ‘“You stick by
me, and | will give you $75 a nonth or nore if the busi-
Ness warrant it’ ”

The defendant denied that there wes any contract e
tween him and the plaintiff except that he had promised

10 to give plaintiff board and lodging so long as he remained

with him

5. The attomey for the defendant at the dlose of tre
case moved for a direction on the ground that the weight
of the evidence wes in favor of the defendant; thet the
proof did not warrant the finding of an express contract
of hiring; that the proof was vague, uncertain ad in
definite, and that there was no evidence to warrarnt a
judgment on an express contract

All of which notions were overruled and judgmrent
rendered for the plaintiff on an express contract

20Q Irving P. Parsons,
Atty for Plaintiff-Appellee.

C L. Code,
Att'y for Defendant-Appellant.

Exhibit “A.”

In the District Court oe the City oe Atlantic

City.

William 1. Pusey, n

Plairtiff, 4'Action at-llﬁau\z
m [State of Demand.
Charles R. Moure, |

30 Defendant. )

1 Plaintiff is a resident of the City of Philacklphia
County of Philadelphia and State of Pernnsylvania
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2 From July 24, 1914, to Septenber 24, 1914, plain
tff rendered services to defendant, at his request, as his
maneger for the Hotel Maryland, South New York
Avence, in the City of Atlantic City, County of Atlantic
ad State of New Jersey.

3 For sald services, defendant undertook to pay
plaintff what the same were reasonably worth.

4. The same were reasonably worth the sum of one
hurdred and fifty ($150.00) Dollars, which sumwas due
for the sae on the day last mentioned.

5 Defendant has not paid the sane.

Plaintiff demands as dameges the sum of one hun
dred ad fifty dollars, with interest from September 24,
1914, to Decermber 24, 1914, in the sum of two dollars
ad twenty-eight cents, making a total of one hundred
adfifty-two dollars and twenty-eight cents besides costs
of sut

Gries and Parsons,

Attorneys for plaintiff.
(Hled Dec. 18)

Exhibit “B.”
Atlantic City District Court.

William 1. Pusey, 1
Plaintiff, !
«Action at Eaw.
Ualess R Moore,

Defendant.
Complaint.

Hantiff demands of the defendant the just sum of
°re un(red fifty dollars for wages due the plaintiff for

iq

20

~ng as manager of defendant’s hotel, known as Hotel 30

ayad South New York Avenue, in the City of At-
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lantic City, County of Atlantic and State of New Jersey,
from the twenty-eighth day of July, nineteen hundred
and fourteen, to the twenty-eighth day of Septentoer,
nineteen hundred and fourteen, at the wages of at least
seventy-five dollars amonth, which sum defendant prom:
ised to pay plaintiff and promised to pay nore if tre
business warranted it

Judgment will be claimed for the sum of one hundred
fifty dollars together with lawful interests and costs.

Irving P. Parsons,

Attorney for plaintiff.

State or Nrw Jersey,

County or Atlantic.

I,  William I. Risley, Clerk of the District Court of tre
City of Atlantic City and County of Atlantic, do certify
that the foregoing is a true copy of the whole record
including the judgment record and agreed state of the
case for appeal in the case wherein William |. Pusey is
plaintiff and Charles R Moore is defendant, as full, en
tire and conplete as the sane remains on file in sad

Jp court in the case there stated
In testimony whereof | have hereunto set my had
and affixed the seal of the said court this
[Us] 25th day of March, in the year of aur
Lord ore thousand nire hundred ad fif-
teen

W ittiam l. Risley,
Clerk.
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New Jersey Supreme Court.

Wieeiam |. Pusey,
Plaintiff-Appellee, jOn Appeal from
VS. (Atlantic City
Charles R Moore, fDistrict Court.
Defendant-Appellant. }

SPECIFICATIONS IN ERROR.
{Filed March i8, 1915.)

The defendant-appellant specifies the folloming for
caee of error: 10

1 There wes no evidence to warrant a verdict in
favor of the plaintiff.

2 The state of demand as amended does not show a
caee of action, it failing to show any consideration for
tre alleged agreement.

3 The alleged agreement was within the Statute of
Faudk, being an agreement not to be performed within
r year, and wes required to e in writing.

4. The judgment could not be supported because the
evicene does not prove the agreement set forth in the 20
arekd declaration

5 The alleged agreement displayed by the proof is
\vegLe, uncertain and indefinite.

6  The Court refused to nonsuit the plaintiff or direct
averdd for the defendant for the foregoing reasors.

C. L Coee,
Atfy for Defendant-Appellant.



8 notice oe argument.
New Jersey Supreme Court.

W ieeiam . Pusey,
Plaintiff-Appellee,
VS.

Charees R Moore,

Defendant-Appellant.
NOTICE OF ARGUMENT.
(Filed March 27, 1915.)

To Irving P. Parsons, attormey for appellee.

Notice the argument of this case before the Suprene

10 Court at Trenton, on the first Tuesday of Jure next, a
the hour of ten-thirty, or as soon thereafter as the sare
may be reached
C L. Coek
Attorney for Appellant.
Dated March 25, 1915.

Service acknowledged this 26th day of March, 1915
Irving P. Parsons,

Atfy for Plaintiff-Appellee.



OPINION. 9

New Jersey Supreme Court.

June Term, 1915.

WIUVIAM |I. PUSEY,
Plaintiff and Appellee,
Vs.
Charges R Moore,
Defendant and Appellant.

{Filed November 5, 1915.)

Submitted July 1, 1915; decided Novermber 9, 1915.

On gopeal from District Court.

*Before Justices Garrison, Trenchard and Beack.

For the appellart, c. L. Cole.

For the gopellee, 1rving P. Parsons.

Per Curiam: The only legal question raised is:
DOid the court err in refusing to direct a verdict for
defercant? We think not. It was grounded upon these
reesos. (1) that the weight of the evidence wes in
favor of the defendant, (2) that the proof did not
varat the finding of an express contract of hiring; '
(3) that the proof wes vague, uncertain and indefinite; 20
ad (4) thet there was no evidence to warrant a judg-'
et on an express contract

Of thesie grounds the only orne meriting remark is
thet the proof did not warrant the finding of an express
atrat  We think there was such evidence. It is to
e found m the testimony of the plaintiff that defend-
at sad “I will give you $75 a month or nmore if the
bLeiress warrants it

The judgment will be affinrmed, with costs.
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10 notice of APPEAL.
New Jersey Supreme Court.

William |. Pusey,
Plaintiff-Respondent,
VS.

Charles R. Moore,
Defendant-Appellant.

notice of appeal.
(Fitea December 15, 1915))

To Ining- P. Parsons, attorney of Plaintiff-Respondent:

Take notice that the defendant-appellant gopeals to
the Court of Errors and Appeals from the whole of
the judgment entered in this cause on the folloning
grounds:

1 The Supreme Court affimed the judgnmernt in
favor of the plaintiff against the defendant, when it
should have reversed it

2. The Supreme Court ruled that there wes no eror
in refusing to direct a verdict for the defendant, wen
it should have ruled that under the evidece trere
should have been a direction in favor of the defencant

3. The Supreme Court ruled that there wes eMdaoe
warranting the finding of an express contract of hiring
when it should have ruled that there was nolsuch ed
dence.

4. The Suprenme Court ruled that there wes evdenoe
to warrant a judgment on express contract wen it
should have ruled there was no such evidence, becalse
both the District Court and the Supreme Court igored
the fact that there was no evidence of performance an
the part of the plaintiff even assuming thet there wes
evidence of an express contract and the judgment W
based upon the contract and not damages for a breec
theredf.
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5 The state of demand as amended and jupon which
the plaintiff recovered does not show arny consideration
for the alleged agreenment.  There was no evidence to
varrat a judgment in favor of the plaintiff.

6. Both the alleged agreement and the proof to sup-
port it is too vague, uncertain: and indefinite on which
to ground a judgment.

C L. Code,
Attorney of Appellant.

Due and legal service acknowledged this 15th day 10
of November, 1915, by

Irving P. Parsons,

Atty. of Plaintiff-Respondent.

New Jersey Supreme Court.

Wieeiam |. Pusey
VS.

Judgment record

Charges R Moore. On appeal. Affimmance.

Ining P. Parsons, attormey.

Rusuat to the statute in such case made and pro-
Mviced the said defendant, Charles R Moore, gppeals to 20
tre Suprere Court from the judgment entered against
hmin favor of William 1. Pusey, the transcript of
juchet and state of the case agreed upon being in the
vtk ad figures folloming, to wit:

p Pontiff is a resident of the City of Philadelphia,
Gty of Philadelphia and State of Pennsylvania

2  FomJduly 24, 1914, to September 24, 1914, plain
tff rackred senvices to defendant, at his request, as
hs maneger for the Hotel Maryland, South New York

\ag in the City df Atlantic City, County of Atlan- 30
p ad State df New Jersey.
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3. For said services defendant undertook to pay plain
tiff what the same were reasonably worth.

4. The same were reasonably worth the sum of ae
hundred and fifty dollars ($150.00), which sum wes
due for the same on the day last mentioned

5 Defendant has not paid the sane.

Plaintiff demands as damages the sum of one hun
dred and fifty dollars, with interest from Septener 24,
1914, to Dedember 24, 1914, in the sum of two dollars
and twenty-eight cents, making a total of one hundred
and fifty two dollars and twenty-eight cents, lesides
costs of suit

(Aries & Parsons,

Attorneys for Plaintiff.
(Filed Dec. 18)

Plaintiff demands of the defendant the just sum of
one hundred fifty dollars for wages due the plaintiff for
acting as manager of defendant’s hotel, known as Hotel
Maryland, South New York Avenue, in the Gty of
Atlantic City, County of Atlantic, and State of New
Jersey, from the twenty-eighth day of July, nineteen
hundred and fourteen, to the twenty-eighth day of
Septenmber, nineteen hundred and fourteen, at the wages
of* at least seventy-five dollars a nonth, which sum ce
fendant promised to pay plaintiff and promised to pay
nmore if the business warranted it

Judgment will be claimed for the sum of ore hun
dred fifty dollars, together with lawful interest ad
Costs.

lrving P. Parsons, Attorney for Plaintiff.

The evidence being closed and submitted to the Court,
judgment wes igiven by the Court in favor of the pda
tiff and against the defendant for the sumof ae u
dred and fifty-two dollars and twenty-eight cents, e
and eleven dollars and twenty cents, cost of suit
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District Court of the City of Atlantic City.

William 1. Pusey,
Plaintiff-Appellee,
Vs, Agreed State of the Case
Charles R Moore, for Appeal.
Defendant-Appellant.

The parties hereto (and by their respective attormeys)
submit the follomng- as the state of the case for appeal:

1 The action wes to recover for services performed
by tre plaintiff for the defendant, as set forth in the 10
state of demand, a copy of which is hereto and marked
Ex. A.

2 During the course of the trial, plaintiff, in order
to have his proof and allegation in harmony, noved to
arerd his demand by setting up an express contract ;
which notion wes alloned, but the anended state of
tre case wes not filed until after the rendition of judg-
mert,

3 A oopy of the state of demand as filed is hereto
admarked Ex. B. 20

4. The only testimony in support of the claim of an
eqress contract wes that of the plaintiff, whaose testi-
nmony wes as follows:

Mr. Moore (meaning defendant) says to ne

‘e you got comnected yet? 1 says, ‘No, sir, not
yet, but | have two or three offers” He says, ‘1 might
le dde to use you myself, come on up.” | says, ‘1 will
take room and board with you for a while until | get
adaxe Hesays, Come on up, I’'m not doing anything,
ad | will fixyou up next week” 1 went right in with 3J
M. Moore. He tumed around and went back to the

ad with me and gave me a room The twenty-sixth,

aws Sunday. The following day Mr. Moore and
th? rOird am he wes talking to me about

MNISFESS ar* he said things wasn't going
8 mte hotel, and he wasn't doing any business,
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and that he had to have somebody to manage the place
| told Mr. Moore, | says, ‘Mr. Moore | have an offer
now of $75 a nonth and board,” and | says, 4 will pay
you for my room and board’ Mr. Moore, he says,
‘Pusiey, you stick by me, 1 will do better than that for
you, | want some man here to nun this place for ne!’
He also said, ‘“You stick by me and 1 will give you
$75 a month or more if the business warrant it” ”

The defendant denied that there wes any contract
between him and the plaintiff except that he had prom
ised to give plaintiff board and lodging so long as he
remained with Hii.

5  The attormey for the defendant at the close of the

case moved for a direction on the ground that the
weight of the evidence wes In favor of the defendant,
that the proof did not warrant the finding of an exoress
contract of hiring;, that the proof was vague, uncer-
tain and incdefinite, and that there was N0 evidence to
warrant a judgment on an express contract

All of which notions were overruled and judgment
rencered for the plaintiff on an express contract

Irving P. Parsons,

Atty. for P’ff-Appellee.

C. L. CogE
Atty. for Def't-Appellant.

The defendant-appellant specifies the follonming for
caLse of error : _

1 There wes no evidence to warrant a erdict in
favor of the plaintiff.

2 The state of demand, as amended, does not show
a cause of action, it failing to'show any corsideration
for the alleged agreement

3. The alleged agreement was within the Statute O
Frauds, being an agreement not to be performed within
a year and wes required to be in writing.

4. The judgment could not be supported because t e
evidence does not prove the agreement set fort
the amended declaration
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5 The alleged agreenment displayed by the proof is
vague, uncertain and indefinite.

6. The Court refused to nonsuit the plaintiff or di-
rect a verdict for the defendant for the foregoing
ressors.

C. L. Code,
A tty. for Defendant-Appellant.

This cause wes heard before our Supreme Court at
tre Jure term 1915, and judgment of affimrmance wes
rencered .in favor of the plaintiff Novermber 16, 1915.

Whereupon it is adjudged that the plaintiff, William
l. Pusey, do recover of the said defendant, Charles R
Moore, the sum of one hundred and sixty-three dollars
ad forty-eight cents, debt and costs below, and also
the sum o f-----—- costs in Supreme Court, making in
tre whole the sum o f--------- .

$163.48 debot and costs below.

Judgment entered Novermber 16, 1915.
Wm. S GummerE, C. J.

I, William C. Gebhardt, Clerk of the Suprene Court
of the State of New Jersey, do certify that the fore-
going is a true copy of the notice of gppeal and also a
aypy of the judgment entered in the above-stated cause
&s the sare remains on file and of record in my office

In testinony whereof | have set my hand
[seat] and the* seal of said Court at Trenton, this
twenty-third day of November, A. D. nineteen
hundred and fifteen,
W m. C. Gebhardrt,
Clerk.






