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l~ APPELLATE DE;CISIONS. ~ -THE_ EBONY CO_RPOR4TION -:.AND ·SYLYIA COHEN v. 
TRENTON~ _ , _ : ': __ . '. ·. ·. . . : : . - · :· 

THE· EBONY_· CORP.ORATION· and·_ 
SYLVIA ''o'O'HEN,· t/a :EBON~ CAFE·,· 

Appellairt s ,--

-·vs-

) 

) 

BOARD OF COMJYfISSIONERS OF THE ; ) · 
CITY OF TRENTON, .. :· 

Respondent4l ) . 

- - - - - - - - - . - .- .... -. ..,. . ...; .-·) ,· 

Saul· Co .Schut·zman, E.sqo ~,- At.torney 
1-oui's: Jos.~phson, .Esq., by John -A. 

BY:THE DIREC~DR~ 

ON APPEAL 
CONCLUSIONS AND.ORDER 

for App:·e.llaknts.,' 
Bri~ger, Esq., Attorney.for. 

.. Re_spondent o 

This.is an appeal from respondentis action suspending·the 
plenary re~ail c9nsumption ~icense. of The Ebony .. Corporatioh, ·· 
app·ellan_t ,: · fo·r ·a period" of r;i_inety days· and imposing certain Cbndi­
tions ~p6n th~ license if transferrad t6 ·another perspn prior to · 
June J-O,·· 1952$ · 

. ~: ~.: ' 

Upon the-filing of the appeal an or~er was entered herein, 
on May S, 1952, .staying re~pondent?s action pendiDg.the hearing of 
the appeal .. -~hd. th~ entry . of C?. further order hE?rein o 

. . . . . t . 

1

~he Ebony Cd~pciration, appellant, wa~.incorporated in 
November of 195].. . Sh_o;rtly after its orgariiz~t1qn, .. app~i1ant­
corporatiori ·filed with respondent an appl_ication for transfer to 
it of Plen·ary Ret:'ail ___ Consumption License· c:.::i:30 held: by :Albert 
Eardley for· p·re.mises· at 225· .North Clinton ·Avenue -_and.· 26'5- Kossuth 
Stree~,- -·Tr-enton·e ·rhe_· transf_er was grante( on Novemb.er 15.; ~951.,, 

On Apr·il 14, i952. respondent instituted disciplinary pro-· 
ceedingB!aga~ti~t--The ~bonj Corporation char~ing: . _ 

nin your app~_ication, filed with ·the Bo~-~d o.f Commis­
sioners 6f;th~-.City of Treriton, and upori which y6u­
obta'in~d- your ·current plenary retail consumption license 
for :the .per-fod 1951-1952, - you knowingly misstate.ct a 
material .fact., und~;r oath,- in said application; in· a,nswer 
to question -27 ( c) ; viz. , v If your answer to question 
27 (a) -is ?Yes, v answer the following question, n~mely~ __ 
Have you been a bopa fi~e resident bf ~ercer·County,f6r· 
three-· years prior· to _filing this application, as required 
by municipal ordinance?? Your· answer wa$. \Ye.so Y whe.reas; 
in truth and fact .·Wilmer,. Gro.ss $ .. President and hol,de:r.- and 
owner·.,df ·50%· of .. s.tock. issued -and outst·aDd,tng, ·: an_d .... Selma· 
Gros$, ·qeC're_ta;ry' and. Tfeasur..e·r. and hol.de.r ·and. o.wll.er of;._ _ 
49% o·f ·-stock . .is.sued and: outsta'nding:· of the _·lic.eti:~ee "cor- . 
poration·,· w·,e:re. not b_ona. fide r.esi'den;t·s·· ol' Mercer County 
for thr·ee Y:ears pr1or to filing the .. p,pplication as· . · · : . 
required by ordinan~e ·t41,-. as .a;m·ended. -~n.Q._'. suppl.emented., "··, 
such-Talse. st~tement being in viola~1on · ¢~ Ro .. S ~ :--33 ~ l-25, 

_which -section reads_ .as follows~· · · 

.. YAll.appiications:shall-be ;dl1:1Y ... '.~wo.r:n.::_t9 _b_y , .. 
-eac'fr of. the .appli.c_ants •• ~ and exce·pt' in cases 
of appltciations by corporation~ which shall be 
duly sworn to by the president or vice-presidento 



PAGE 2 BULLETIN_958 
... · . 

. ' ~ ·. . ... -· . ...,.· ..i, : . . • •• 

All statemeitt s ·~in :· saicL.:a1:).pii.2atici~~- ·-~~-quired to be 
made·, by" law or· by'· rules "ah.d.).i:.egulat1ori3 .sh.all be 
deemed mate~ial)' and any pe'r;son who. shall knowingly; 
misstate any ~aterial fact, :~nde~ oath, in said . 
application. shall· be? guilty :_o~ · .. ·~ misdem~ar:10r .•. · Fraud, 

.. · misrBpre·sentation, false stqterhdnts, misleading .. _ · .... 
statements, evasions or suppression of material facts 
in the securing of a license ar~. gro.und-s". 'for· s.us.pen-
sion or revocation of the lic.erise· •. P"'- · · · 

A scheduled hearing on the c~a~~~was adjourned until May 5, 
1952, at whi.c.~1 .. ti.me The Ebony. Corporation {represente.d<PY an attorney 
other than the1 ·.attorney herein)' pleaded non· vult. on· May 8, 1952, 
pur~sua.'nt ·to a motion adopted on Ifay 5, <;1952, respond·ent. unanimously 
adopted the resolution from which this· app.eal was taken. The reso-
lution {Noo Al046) reads: . · . 

{ 1Whereas, tne· .Board of Commis.sioner.s of-··the ·· C.ity of ·Trenton 
on May 5~h, · 1952, heard the charge g.gai.nst The· Ebony Corpor-a­
tion, ~.corporation of :the -~.t~te of ::.New·· ·Jen~ey, hol;.der "of · 
Lice-ri's-e C-130 for premises )/225 North Clinton Avenue and 
{·265 Kossuth Street, Trenton, New Jersey, ·.for .a violation of 
the Statutes of New Jersey, R. s. 33~1~25, and said!licensee 
having pleaded. non-vult to sai<;1. charge, it is therefore 

·~·RE.SQLV.ED, by the Boa.rd of Commissioners bf the "City of 
Tre.:rit_op ·that. said Licep.se ·c-130, issued. to The EbOJ).Y- Cor- . 
por~t~on ~~and.the sam~.is hereby suspended for ·the balance 
of its term, effective :Monday, Ifay 12, 1952 at 2~00 A~ M~; 
and be it further 

~~n':EsOLVED · thaf any. re.newal of' said· license· issued to -
any.transfer~e. shall remain ~nder· suspen~ibn urttil Sunday, 
August 10~ ·1952, · 5~00 Po H.; and 'be it further 

· ·· ·• 1 R:ESOLVED~. that ~aid li~c~ns~e "be and-'her~by ~s granted· 
·~h~. pfiv~l~g~ to transfer.said ;icense dti~ing the p~riod~ . 
:and· in· the manner· prov:Lded .by law and the :rules an.g ... regula~ , 
· tidns· made in pursuance theret.o; such transfer" qe~~·g. her:ehy.:· 
·mad~ _sµ_bj~c:t. t·o the follov1in.; t:e-rms, :provisions ari'd· cdndi-.. 
tions whi'ch shall be endorsed on said license. and be · .. 
bin.ding .upon all -S~bsequent. transfer.Bes and a~ssigne·es'~· t.o .... 
wit~· · 

. ~ 9 1 .• , '.That. Herbert Gros;s, Wilm:er. Gros 3·:;.: s·e~ma .. ·: 
Gross and. Fr:ed~rick; · J... Gall.o ar·e nbt to be .. p~;rmi tt·~.d 

. to·_. b~. bn. ·or .about· the· licensed pr~m.:~ses · at:. any; ti~.~· 

. \ 12. '.:· . !:Jo v jcim sessions;? are ·to" be permitte·~r ori.' 
·. the· li c.ehs ed . p·r emi se.s. :· .. ,.. · · · · · 

I' .._ .. 

~·1 3. That the place is· to close at twelve" mto.~· 
:. ··n~~ht ·ev.er;y night; and be· it. furt.he:i;- · 

. :-.··· 11 RESOiVE:b, that all the.members-. and ben.efi_c~al owner~ of 
the stock of .. qaid ·.~ic~ns~e. corporation be ... and th~ same· is 
hereby decl'c\red forever ineligible. ··to·· hold, either,_ dir.ectly 
or ind:i;r~~tLy, . any. license ·or ~nterest. ,ther\ein ·for ·the , sale 
of intoxicating .beverages ·1:1i thin the: qity Of": Trenton.~ o' ~ ~~ 

· ·. E?Y E_epolu.tion N.o~· ._A1"049 ,· ·adqpted -r11ay S) ·1952, :"fesp.oricJ;ent 
grantE?d ·-.syl vii{ Cohen vs. a,.pp~ication for trans.f'er · 0-f : .. appellant:- corpora­
tion? s ).icense· -co· her~ subject .to the serving of" the idnety-day· . 
suspension theretofore imposed upon appellant-,corporation, and sub­
ject to the same . .th:r.ee .. ·· special conditi:on:s· as-.·t110se set. __ forth in 
He solution N.o •. Al0.46: c'on~~rning ... appellant1-- corpo'rat'i.on:. . 

.. , '· ; . 
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After th~ institution; of this'~ppe~l S~lvia· Cohen was· admitted, 
on her motion, as. a party .a;Pl).e11ari.h·h~rein~ .. · · 

The Division 'i's recor.ds· show th.at by .Resolution NoG> All94, 
adopted June 26, 1952, respondent· gra:i:r~ed. ·syl via Cohen 'i's application 
for 1952-1953 renewal of Li.ce~1se. C-lJ.O, s·ubject to the same· three 
special conditions as those. impos_ed in 'Resolution No •. Al049, and 
"subject to any= and ... "all conditions occurring ·or that" may attach 

. thereto a~·a~result 6f any proceedings-now pending in connection 
with said license or licensed premises, and subject. to any and all 
penalties heret_ofo're· im:posed. by the )3oard .of Co_mm~ssioners. of ·i the 
City of Trenton and·t~mporarily stayed pending the determination of 
an appeal to the .State'·Department (Division) of )\.lcoholic Beverage 
Control" o .a. H 

The Petition of Appeal alleges~ ( 1). that the 'lisentencei~ 
imposed against The Ebony Corporation by· respondent •~is oppressive j 
unreasonable, capr~cious, unlawful, being in the form of special 
legislation, discriminatory, and ·in violation of its own ordi-
.nance oe o 11 ; ( 2) that the residence· ordinance His wholly unreason.able, 
without any reasonable relationship to sound liquor control and· is 
in conflict with· the $tatutory regulations dealing with the right.of 
coi'porate licensees 11 ; and (3) t.hat the three .special conditions 
(Re: designated persons not to be permitted upon the licensed prem­
ises; prohibition. of Hjam sessions~· thereon; and midnight closing) 
.nwere imposed without any prior notice.of any hearing regarding such 
qonditions and was without due process of law, and is without foun­
dation or basis in law or fact ~oo is illegal arid discrtminator~ 
against the license, The Ebony Corporation, and was imposed without 

· any authority by statute it. · 

Despite ths ncin vuit ~le~ entered at the Hearing below the 
Attorney for appellant, The Ebony Corporation, offered to produce 
evidence at the Hearing herein to show that· Wilmer and Selma Gross 
had in fact been bona.fide residents of the .county.of Mercer for 
three years· prior to the filing of appellant-corporatiolj i's .appl;Lca- . 
tion for license transfer iri November of 1951~ Respond~nt :objeqt~d 
to the introduction of testimony or evidence in suqh ~att~r inrvi~w 
of the -~ vult plea. below --- t:1e argument being that ·;?~.The m?-n 
admitted i~ 1·~ in .the plea and, therefore, that no question as 'to 

·.guilt may be ra~sed in this.appeal~ The Hearer permitted introduc­
tion of testimony_ on. the.point of Mercer County res~dence subject to 
the S\);bmission Of .'b:riers on .the legal question as t·o the. effect, 
her~in, of the ple~·belowo I approve the Heare~?s ruling in the 
matter,~nd~r the particular circumstanceso .I ·have read the briefs 

· s:uqsequeritly.submittedo. It is settled that in a criminal proceeding 
_·a plea of ~;vult has .th~ same effect as a·guilty plea •. Sta~~-Y-!_ 
Griffith, 14 N ~·Jo Sup~r~ ·77, 34, · citing State Vo Alderman~l 
N ... Jo L, •. 549 (Ee . and A'o 1 1911) and Kr a vis v o Hock, 13 6' No. J •. L. 161 
(E". ··a·nd .A~ 'J-947)" · Tfre penalty herein appea.led from was 'impos.ed iiot 
in-a criminal proceeding hut in disciplinary proceedings authorized 
by Ho So . .33~1-JL, . The non vult plea was. entered by appellant-cor­
porat~.on 1~ith · cornp.etent~unsel of its own choic~o Fully mindful 
of the de' novo provision,· Ru le q of State Regulation~ No. 15, I 
nevertheless bel'ieve it extrE;?mely· · Q.oubtful .. that appellants have a 
leg.al right in this appeaI to question or . attack respondent~ s find­
ing· of guilt in the fac·e ofr.the. plea., I liave, however, gone into 
the testimony adduced and consideration otthe merits leads to the 
saxae result o 

. . . ' 

The· 1rresidence11 . ordinance here.in. ouestion ·was. finally ,,adopted 
·by the Board of° Commi.ssioners· on June 7; · 19.45 •.. It .. re~ads: 

, I 

~ " 
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.. '. · . 'The· ordih.anc e was no.t ef f~ ct:ed -ln 
"to R~ "-8.i. ··40) 49_-2·(. ,lt: was ... '. a:¢lqpted :.biy.·the 
·Act~~ .. Hef'erend·unr, ·pursuant to R. s. iTi tle 
eral election held on November 6, 1945. 
13,9Li-7~ ~?NoH - 5_,391. . . 

; : ·"'. 
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~ ·'APp~llan~~¢~r~oration 7 s :~pplicatian 1 for tra~~f~~· of .. ihe. 
Eardley'1ic·ense;·'.yi1as filed ·:in· Novemher oD ·1951/ · During- the .. C.i_ty.v s. 
routifre "invest'igati.9n. of th~ .. application_ Wilmer· Gross represent.ed 

·that prior'. to ·mov1ng. into a T:renton apartment on. December· 28, 1949 he 
h~d·been in the·~ome. improvement businesi in Philadelphia,-Penn- · 

· sylvahia, · i'n Wi~r11:ington, Delaware, and in Trento.n; that he. and his 
wife;· Selma 9ro$s, had live<;l ,with. -1'-~s• Gross·i parents at their 
Philade1ph~a·Jwme and at an apartment·, rented froni month to _month'; in 
v.Vilming:tori (·and :that{ th$y ·,had also res~ded at . the. hoi:ne o~ Frank · 

·.Devin, -·at ·212_Buck;irigham Avenue;··Trenton;· starting· sometime in April 
... or !fay of 194$~., In .conn~ction ·with the ·applicat~o_n for trai:isfer, ·.and 
at ·the ·request· qf Wilmer Gross, :Frank.· Devin· ·made ·a written "statement 
t·o the ·effe·c·t· that' Wilmer and Selma Gross had·· lived or stayed at· his 
home for a certain period of tirne, but M:r. Dev.in lat.et:'. .matj:.e a written 
retraction thereof•: _He testified·: '-'I signed -this l~tter {the · · · 
retracti.on") be_c.·ause when I came ba9k t·o Trenton from New. Yo'rk one 'day, 
my wife told ·me.· that- the· City. of. Trenton vrns_ over and asked he.r if· 
I/Ir s Gross lived t.be:re "• n . · . . . . 

· -_Fra:hk D~vin: testif~e-d., further, that in· January, February,. 
March or April of 1948 ,( dI d9~.?t recall the .. ex·act timer') Wilm~:r ~· 
'Gross .. a.no. . his wife"' H. stopped,,. ir:i .my office. : ·. Th~y -~old me. who "'they .. 
were It • I heard my·· parents -·mention· Grosses ·and he .. intr·oduced :himself 
to me~· He told "me he was 'going to go ihtd ~·businf.?SS ,in Trent'o'nC> ..... He 
would l;Lke to get a pla.c,e_.-of -business to ·oper·atE?. from, .a: -~q\ls:e_ ·.-to.· . · 
Ti ve 1-n ·:·or apartment. ap.d asked ·me if .I 9d look ar'ound for ·hi-m a:n.d ·see 
if i .c·oul_d· fl.n4. one_ ... :·rn the: meantime I su-gges·te.d·: ·-- I .. don·:~t.· 'know"· 
the e:x-act: W?~~d·s· ... I .. \J:~.·ed- -- y1J;lether he Cb!J.ld live .. ·at: my home· _9r_ · -sta)- · 
over in· Trento~i or: !rj.y house ·Js· yours· when· you Yre· in Trenton.; yo:v. can 
sleep at tny horn~· or,. ·:Stay at .. my hoine. 'rhat vs- what I implied, he·. ·cou:J:-d 
sleep··.there.~·~: ... ;In ... April_. o:r May of· 1948,-,11e ·(Wilmer·· Gr.ass). 11·wp.s "over" 
one night.and sai~i~1Is·i~ all right to sle~p over??~ · r· s~id, 'Ye~~ 
I won ?t .. be horn~.• v ·-_ I< .. gave him a .. key ·to go. i~ ahd when he left he gave 
me the ·key·.' . He" :('et}.irned. the key .to me. \I · Frank Devin further -t~st~­
fied that ·from the time of the ·.first_ suGh visit (in:.April ·or Nay or 
1948) · tc» the time of the la·st ~uch"' visit ( iif August, September, 
October or November 0£: 1949) Wilmer Gross· stayed overni-ght ~t: his : .. 
home 1 ·'approximat~ly seven or eight times~ slept there • ti •. · He .. 
returned· the. k,ey at. any time after· ~1-e had slept .,ther:e~? and __ 1:1didn "t " 
come ·there and ·stay like. I go· hQme fx'om· work and. _hang my ha,t up _and 
stay~~,.· Frank Devin testified, further, that Seima Gross ... $tayed 
overnight ·with· her husband. at the Devin home ~ 1 on two or three occa­
sions a ~·1 

·'Wilmer Gross .. testified to the ·same': effect· ·as Frank Devin with 
respect to their first meeting and the number of occasions on which 
he and IJirs. Gross stayed overnight at Devin 'ls home in Trenton. 
UAfter the first time that I went to see him I told him I''d like to 
take advantage of the offer he made and if he didnVt mind~ He didnYt 
mind at all since his wife was out of town. It would cause him no 
inconvenience, which I agreed to.1l 



. " ~ 

l\:Jr.s •. : Fran:k ·Devin .~t esti'fied ·that .to.·· h-eJ:"l krfowl·edge· riei·ther 
v'J.ilmer nor ·Se.lma · Gros·s .. had= ever stay::ed <at:·~her :.home·. ·:on Buckingham· 
Av-e.nue~ ~''They have never:./stayed there'.·.tc .-my.knowladge · .. that· ·I .. saw-' 

· them but when .this. diffic·ul-t.y ··came ,up._,....;:~,··ift ;that's what you would · 
call it -- ·when I aske.d ·my: ·husband .. to :'sign·:·t:he retracti6n he· advised 
m~ that on: -different oc·c,asions when r· was···out -.,of· town· they. stayeP.·· 
there.· ·Now, ._I .can ,only ·~o. ·.by what. nry .. ;husband :"tell_& .::mc.'ir 

,. . .. .. / .• 

. ;_ ·It ._appears ·that Wilmer Grbs.s began- .conducting·. business trans­
act-ions i-n Trent.on-. 'in 194 7 · andJ.that: he and ·his wife, .from April or 
I-iay of 1.948., had the desire· :·and>int~ention to .;e·stablish residence in 
Trenton~ It is altogeth~r clear from the testj_mony; however,_ that_ 
from April or May of 1948 until December of 1949 Wilmer and Selma 

. Gross we-rs; --residents. of Philadelphia or livilmingto.n·•' · ·Originally 
residents· of· :the. State of Pennsylvania,:. they did···not take _up resi­
dence animo manendL i·n New --Jersev and ·-.b.ecorne bona. fide residents of 
N ere e_:i;"· qo.uhty until ... they· -obtained their · apartment .. in Trent on and 
established their· home· there·· on Dec_embe:r .;28, .1949. · Hence-; - I'' find 
The Eb~py· Corporation guilty· as 6harged i~ the~disc~plinarf ···~ · 
p~oceedings_, _ · , 

•' 

• ·As hereinabove ·note,d _the legal effi·cacy. and· app1i'cabi1ity. of, 
the City~s residence ordinance are questioned. In this connection 

·it i.s. to ... be- pointed ·out ·that. an ordinan:C.e concerning loc.al residence 
·in ·qualification for license .is .not. among ·trrose. requiri.ng the- State 
Director 7 s: approval under Ro- S., 33 ~l-·40, nor .. ·~~·-9uch_ ... a~'i ordinance 
subject .to review by-the Director on -an appeal .pu.rsuarif to R. ·Sc. 
33~1-:-41., There is doubt as to administrative authority to declare 
an or.dinance invalid. (.see _PhilliJ2.sburg v. Burnett~ 125 NoJ'~L. 157) 
~nd. certainly the doubt. is· substantial where; - a.s here,,,, the .ordinance 
was ado.pted by: referendum vot-eo ·In any· event:;: I-· do not· finQ the 
,Q·:(dinance to. be in· dero.gation ·of R. s •. 33 ~l-.2-50 I find the ordi- ·. 
~nance to ·be reasonable in its applieatipn.·in-the-·case bBfore.me~ 

I - .-' 

Th~ ordinance~s,exceptiop·relates only to the renewal of · · 
iicenses outstandiµg ·when the,. ordinanc.e became effecti:ve in 1945. 
01Qviously the -measure 9 s exception· does not. extend to, tr.ari·sfers of 
such lic~nses and the instant cas~.is one concerning transfer. 

The penalty imposed b)r respondent. is. a ·-1?-eavy one, but I do not 
find that it is manifBstlv excessive· so .. as·to~call for.or warrant a 
reduction ·tiiereof in the-· ap~)eal. _Cf• Laurence Harbor" Amusement . 
. Coq)oration yo Madison, Bulletin 95 5, , I:terp. 1,.-, · and cases,. cited .­
therein; Tri'q.no., v~ Bloomfield, Bulletin 677, _Item 10. There is not 

·the slightest evidence berein of. any improper motivatioti.on the part 
of :i~espol'.ldent. ctnd it: wouJd·. seem likely that ·in imposing the penalt-y 
the -Board .. was parti_cularly mindful._ of the f_act, that>the violated-.·. 
ordinanc~ wa·s adopt.ed .by tb:e .vo·t.e;r-s. Any re.quest for lessening,. of 
the pe.nal:ty, should· ·be:_ ad_dressecl,- .. if ~t all;. to respondent Boarde · 
Cf. Jriano. v~-. Bloomfield,, E_upra. · ,-

. . . : . 

• '·1_ • As.: tq· the Sp$cial Conditions~ - ·In disciplinary proceedings a> 
.. : ,;ffi.Q)1tcipal: issuing authority has j.u.risdictiof?..· to· susp:E?nd·. or r.evoke a 
_., · li.cep:se. · :'{R._·B-o 3J~l-3le) · -In suc.h p·roceedings: it, has ·no .jurisdic~ 

ti?n to_; impose a·: special· condition.. Thus, the ·thr.ee speci~L cond·i­
tions pu;rportedly·.·impo.sed. agai.ust· The_. Ebony Corporati0n·· by ,r.eJ3pon~ 
dent? s re$olution. of Mt?.Y 8, 1952 m:µst be d:lsapproved. .. _, ·""~ · .. .-. 

Special· c'o.~dit-ions .are authori-z.ed, by· Re ·s,.. -3).~l-32,._· to·:'be 
imposed 1/to. the ;issuance of an-y ·license.~.1 . ~ I _believe· tha.t the.~ 

... intendmen:t. ~nd effectJ of the section,·is· to auth,prize·. SP'8.·Qi.al:.·c.ondi­
-~ions not only- upon original ·issµance or~. renewal of -li.cense .:but 
transfers as we11. And~. no hearing ne.~d_, be affor.ded .the.::.lie:en,s·ee or 
transferee .. aga,;Lnst whom ;,.$pe,ci:a1 -.. conditions- are imposed"•:·: ·='·,Ther·e . is 
no provision i'n our State Alcoholic Beverage Law reqi,,liri'ng that a · 
hearing be held with respect to special conditions. 
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As ·her'ei.nabove npted tl1e original three conditions· were: again 
imposed by respondent 9 's resolution of ,Hay Bs .1952 ·granting transfe_r 
to Sylvia· Cohen, a;rid. again by the resolution of ·June 26j. 1952 grant­
:ine Sylvia· Cohen 9 s· application !or 1952~1953. :renewal·~ The_ respondent 
had 'jurisdiction to impose the special condj.tions upon the Sylvia 

··Cohen license subject, of course; to the State Director's approval. 
(R. s. 33 ~I-32), The conditions, to repeat, are~ (1) that Wilmer 
and Selma Gross and Herbert Gross (bartender) and Frederick J, Gallo 
( bart.ender and manager) are not to be permitted to be on or about the · 
licensed premises at any time;· (2) no njam ses:~dons•v are to be per-

. mitted· on· the li-censed ·premises; and·· (3) the place is to cl9se at 
midnight· evei:-y night"· 

As-. to Special· Condition (1): Considering the nature and. opera­
tion, of the'licensed establishuent it seems obvious that the Grosses 
arid Gallo would _not be present there merely as patrons, · Apparently, 
respondent (becaus~ of its experience concerning the· violntion of the 
·• 1residenc©ii ordinance, and because of official reports to it as to 
laxity in the operation of' the place) sought to guard· against a · 
iifrontn situation. in which the Grosses might continue, undisclosed, 
their interest in the licensed business. Under the circumstances I 
find the special condition to be reasonable and it is.approved~ 

As to Special Cqndition· (2)~ In Webster?s New International 
Dictionary (Second Edition, Unabridged) Ujam session~' is defined as 
follows I .•~Swing Music. A )neetinf~ ·of musicians for playing wi thou_t 
scores in the impromptu .swing~music. style. for their own ente.rtainnent,." 

Tying in with this definition-is the pertinent te~t1mony of 
Firs •. Edith H. <Moore 51 Alcoholic Beverage Ipspector for. the :City of · 
Trenton._,· On cross--examination she was· asked: u • ~ ~ just what is. a 
jarn session?\1 Her rep_ly was, 'in -part: j'A jam sessiC?n·, as I under:-­
stand·it, is the getting together of musicians from all parts of the 
State, perhaps there w;Lll be a very excellent drmnmer who is engaged 
in a cert.ain tavern in a municipality- who says there is going .to be 
a Jam session at so and so i.n Trenton, '_Princeton, and they will have 
a car ready •. He. will take ma~rbe a ho.lf hour or. hour and come down 
and play one or two .. numbers.. They visit back and. forth between ·the 
taverns that way and they c .. all them jam sessions~J• 

· Called .as a witn.ess on belialf of appellants, Frank BareJJrnwskL, 
a Tren_t_on policeman whose beat 111;cluded the premises of The Ebony , 
Co~poration, w~s asked: ~,. ~·~=wciuld jbu saY that. the bperatibn of 
the taver~, namely, The Ebony· Corporation, in so far ·as limited 
noises· or distur·bances or operation of their place properly with jam 
sessions an·d until the hour of. two ot.clock, the closing hour, is 
good, bad or indifferent ? 1·~ He answered~. ur v d say it WA.S good.~. But 
Mrs, Edith H~ Moore, Alcoholic· Beverage Inspector. for the City of 
Trenton since December 6, 1933, testified that there ha9- been · ... 
nm11erous complaints, from persons re.siding .in. the neighborhood~ with. 
respect to the jam sessions at The Ebony Corporation on Monday and 
Thursday nights'? At the Hearing herein Hrs. Moore was asked~ nDid 
you have the opportunity to· observe· the effects of tn,es_e jam. sessions 
on patrons?n She replied: HYes 0 I spoke to Ffr. Gross and Mr, Gallo 
about it o ·We.· have found jam sessions in Trenton are terrifi_cally 
hard ~ ~·, - :(personally told Mr, G1:..oss. I rode down on the bus. with 
lots of f:l·e '? patrons from South Trenton to his saloon on the nights of 
the jam sessions~ Now~. the other two saloons in his. area .close at 
~lalf past eleven an'd ·ohe o v clock and1. consequently, he ·gets the , · 
influx of all thb·s·e taverns that close before midnight or before. t.ne 
closing ho·u.r of two. It~ s a terrific probleme u She testified, fur­
tl10r,. that:· when there are jam sessions "'your crowd_s ·are tremendot;-s,. 
particularly at this place , $ ~ i .. ~ost of the fights that -~ complaints 
that I receive were. following jam ses5ions. That isp · oo~plaints 
fro·m neighbors. n - . 
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I am convinced, fr~m· th·~ test'ii~1~:bn1y,. and -attendant circumstances, 
that respondent was amply justified in imposing this special condi­
tion. I find the condition to be reAsonabl~, .. ~nd it is approved. 

~ '. • ·. I. • • • •, 

(It is to be borne in mind 'by all con.cern.ed that the term '1 jam 
sessionsi1 in the condition imposed by the respondent and· here 
approved-was obviously Uped, and hence must be construed, in the 
limited sense of the applicable ·definition above recited e Thus the 
condition does not prohibit the ·playing of musi.c by a :conventional 
orchestral~ group,) 

As to Special Condi ti on (3) ~. Ti'.enton Y s oi.dinance fixes tl~e 
closing hour at 2 ~ 00 AoM11· , .. and. respondent has no. jurisdiction to 
fix an earlier closing hou~ . by special co'ndi tion·. · · Cesa:e v, Trenton, 
Bulletin Q51~ Item 2" , Thfs: sp.ecial_ condition is .·dis.approved and 
held to b~ of no legal force or effect. · · 

As hereinabove set forth respondentis resolution of May S, 1952 
(suspending the license of '.rhe Ebony . Corpora ti on). provides that~ 
''i~ll the members and -b~meficial owners of the stock of. said licensee 
corporation be and the same is hereby declared forever ineligible.to 

'hold,, either' directly or in.directly, any license or interest therein 
for the sale of intoxicating b'everages within the Cfty of Trenton4y.IJ .n 
The declaration of permanent disqualificat:j_on.-is without legal 
authorization or effecto If. and ·when any of :the indicated persons 
is a party to an applicatipn for.licerise.in the City of Trenton, 
respondent may; in i t.s discretion and subject to appeal to the 
State Director, grant or deny ~uch application. Cfo Cesar v. · 
,Trenton, Case No. 2, decided February 2, 1953, not yet" published in 
Bulletin.):< 

Th~ suspension and the approved special conditions will apply 
to the license held. by Sylvia Co.l1en for the present license year" 
(State Regulations No ..... 1'6 o) . 

Accordingly, it is, ~n _this 9th day of February, 1953,· 

ORDERED that the order en~ered herein on May S, 1952, staying 
respondent 9 s action suspending the license and imposing the special· 
condition, be and the same is hereby vacat.ed,' effective February 17, 
1953, at 2~00 A.M.; and it is further · . 

. ORDEhED that respondentv~ action imposing ~he ninety-day 
suspen·sion he and the sar:ne is hereby affi~med,. and that the appeal 
therefrom be and the same .. is hereby dismissed, .. and it is further 

ORDERED that Plenary·h~taii Consumption License C-130 issued 
by the Board of Commissioners of the City of Trenton to Sylvia Cohen, 
t/a Ebony Cafe1 for premises at 225 North Clinton Avenue and 265 
Kossuth Street, Trenton, : be and the same is hereby suspended fo:J;' a · 
period of ninety (90) days, effective at 2~00 a~mo February 17, 1953, 
and terminating at 2:00 aome May 18, 1953, and it is further 

ORDERED that, effective immediately, said license,is subject to 
the following special conditions: 

. ' 

lo · 1That Herbert .Gross, Wilmer. Gross, Selma'Gr·o.ss and ... 
Frederick J. Gallo are not to be permitted to be· on or .

1
. 

about the licensed premis~s at any time~ 

2. No n Ja+n sessions 11 are to be· permitted on the. licensed 
premiseso 

):~Now published as Item 1, Bulletin 957 o 

DOMINIC Ao CAVICCHIA 
- Director. 
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2. APPELLATE DECISIONS - SANTORE v. WEST NEW YORIL 

KATHERINE SANTORE' and FRANK 
SANTORE, trading as HAPPY· LANDING, 

Appellants, 

-vs-

BOARD OF COMMISSIONERS OF THE 
TOWN OF WEST NEW YORK, 

Respondent •. 
) ' 

- - - - - - - - - - - -·- - - - -. -) 

ON APPEAL 
CONCLUSIONS AND ORDER 

lfaurice Jo· Frager, -_Esq., Attorney. for. Appellants. 
Eir~whberg, Nashel, Zorn & C:ronson, Esqs&, by Samuel L. 

Hirschberg, Esq., . Attorneys for Respo!1dont. 

BY-THE DIRECTOR~ 

. This is an appeal .from respondent-Vs .order of December 1, 1952,. 
effective at 6~00 p.m. of that swne day, revoking appellantsi plenary 
retail consumption license for premises 6217 Hudson Avenµe, West New 
York, after appellants were found guilty of the following charges~-

n1. On or about· June 2nd, .1952, you, the licensees, made 
application to the Board of Commissioners of the Town of 
West New York, New Jersey, for Plenary Retail Consumption 
License relating to premises No. 6217 Hudson Avenue, Vvest 
New York, New J~rsey. 

11 In the said application you,· the licensees~ made the follow­
ing answer to the following.question~ 

Q~ Has any individual, i)artpership, corporation 
or association, other than the ap~licant, any inter­
est, directly or indirectly, in the license applied 
for or in the business to be conducted under said 
license? 

·A~ .No. 

~•·That the said answer vias untruthful in that Daniel Santore, 
the husband of Katherine Santore, was directly and.indirectly 
interested in the license applied for ·and in the business 
to be coriducted under said license, that based upon the 
·answer to the question aforesaid, the issuing authority 
approved of said application and issued license No. C-52; 
that you knowingly misstated a material fact under oath 
in said application, that the said answer to the said 
question was a false· and misleading statement and that 
the said license was, therefore, obtained through f'raud 
and misrepresentation in violatidn of R. s. 33:1-25, 
Section 250 

'•'i2. On or about November 5th, 1952, and prior thereto, you 
the licensees, knowingly emplbyed and had connected in a 
business capacity with you, Daniel Santore, who was con­
victed of-a crime· involving raor~l turpitude in violati6n. 
of Rule·1, State Regulatioris No. 13a 

~i3. ·On or about November 5th, 1952, and prior thereto, 
you, the license.es,· allowed, permitted and suffered in and 
upon the licensed premises gangsters, racketeers, ahd other 
persons of ill repute in violation of Rule 4 of State 
Regulations No. 20. 
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;1 L~ o _ . T.ha t ; you, the·. ,li cens"E~·:e s L. p.ei-rri{.ti..ed, :_~'-~.d- suf:f~red the· 
· lic.ehse.d plag_e of- buslne·s:s to __ .. be,. c·anduQted. in .. su-ch manner 
as tc»··beGome .. a nui'.sance:···fi{·:V-folation of. Rule .5 of· "State 
_IlE?,gulationp :. No., -2q e .1.i _: '. _· " . . .': . . .. , • - .- ' " . 

. . . 

· .·· -'_· · -·rn _'p~~-ag-raph · 5 _of. thei:r· pet.it~<?lf· .o~. appeai; ;appellan~.s contend 
that· res:ponden~·~,s ·.act ton i:h· fi"nding _the~. guilty. and. i"D" .revoking 
their -license as hereinabove re·ctted ·w«:is "erroneous in f'ac"t~ ·and law 
b.ecause: <:. · · · ·. · · ._:. ·· · ··>.: · "· · · , · · · 

~ . . ' . 

~A.· The evidence failed to stistaih any·finding of guilte 

-Bo The find_ of guilt ·w&~.·corit~~~y,to ·the.evidence.· 

Responde,nt ·.abused ~its d:i13c1~etion -.i'n ,·making. the ·afo:re·­
sat.d _findings and .. in· ·imposing. the af,oresaid revocation'.~. 

;_: 

,D. ·Respondent admitted. evidence w:1iCh .was· .illegal. and 
iricofopet:~ffj:. .• n·. . .... : : 

R~spo·nd~nt .. by its. answer· denied the· allega.tions of· ·said 
Faragraph 5 of appellants 9 p~~iti~~m 9f __ ·appeal. 

·. ·when ·the_; ~:gpe~l ·vms, filed~. i entered :an ~~der denying· a stay 
of responderit.~.s order of revocatioi1 pending determinatio·n of the·: 
appeal. See R.~ ·s~ 33~1-310._.... · 

. · · Orr this.· a·ppea·l the. matte1~ ·was·: heard· d.e · novo ·under" .Rule 6 of 
State· Regulations No.o 1.5 sol·e1y" upon evid~nce 9.dduced hereih·e No 
i)art of' the re.cqrd b_~low: was intr9'ctuced" ·'in evidence ·.on this. appeal·.,. 

$ome of the e~idence :herein rela~es .to hot:h charges 1 and 2 
and may be suhunarized as follows~· Appe·11.ants ad111itted that in 
October._.1950· D,ani.e.i Santor-e, ·11usba~d of K~therine Santore.: and ·· -. 
brother of 4 Fratjk. Santore,-was·c~n~icted·in·a fedetal. court of th~· 
crime of receiving stolen goods· in interstate commerce and that - · 
such· fact. was krio~n ·to·· them. : Sin·ce ··that ·crime involves mo·ral ··_turpi~. 
tude (Re ·Case Noo 620,. Bulletin 82;0, .Item 10~ .f:le. -CasQ Nq. 744·., Bur-· .. :. 
19ti:n b:39, It~ni .4)., ·Daniel Santore ·was by hi9 convict.ion ·.thereof · . 
rendered inel.i.gible .to: hold a licehse or to _be empl_oyed· by or con~ 
nected in any' busine·ss.· '.C.apacity· whatsoever. with a 1icen·see in-· New 
Jersey~ Ro So 33 ~l-25, 26. (Eis similar disqualific.ation resulting 
from convictions of grand .larceny in 193.7 and robbery in 1929 was .. 
removed OJ). January ~3, 1945, 1Ju1:...suant to" his petition filed under·· 
R. So 33 ~l-Jlo2~-j : . · · .. · 

. . . . . . . 

. Th~ licen.~e: application· filed .. t3r I\atl'~~rine .. Santor~· and Fr:ank-.. :. 
Santore, and upon· wh~ch their cur1"erit· lice.ns.e was· issued; wa·s. :i:ntro­
duced •in __ _"evi~enc.e~ .... Jt. s~ts ·fortl1,· in~ e.(.fe.ct, .t;h.at- they .alone· are··=: 
the 0PPlic.ant s and. t}:l.at ·no ·other :t)ersc;m l~_as ar'.iy .. inter~st; directly'·. · 
o:;. ...... _fridirec_tly, i_n the licensE!. ··applie·d for_·. or in ·the busine-ss·.·.-to ·he ·': 
conducted. u.nQ.er. said licenseo ·· Both apr)el_lants· maintained .. t;,his same 
position· in._their· testimony on this· .appeai and. ~ach· claimed to ·have· 
paid _one~-h$1f (~i),750000} of the ~;;)7-,5oo~OO-'purchase:price· when the 
license t~ra.s transferred: to them, in: 19480 · Katherine Santore testi­
fied that··sh.e_had' approximately .. :'.'.)2,000oOO. at home and borrowed t·l1e .. 
balance from t~o~ $Ources, h~r'f~ther {riow 74) ~n~ a·financB comp~~y~ 
On cro$sl..exariii.nation she···test·ified that the ~-~2,0QOeOO· which. she had 
at home ·-r.epre.sented moneys ·which ·she ]}ad· _saved,·from ·her -own ··earn;i_ng~ 
and those of h~.r husband 1 Daniel Santore, over a period of ·years·· ·. 
and she es~im:a:ted .that appr,oxiniately z~;.600"00 ·of .the ~~:.2, ooo~oo · c·o;n~ · · 
sisted-of mon~ys which she had saved out of her husbandYs earnings~ 
Frank Santore: te~tified that he had ~900000 saved and had borrowed · 
$2,SOOeOO from his mother (now 67) to make up his share of the pur-

' chase priceo : Both appellants denied receiving any money directly 
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from Dan-i-el :Santore· toward. 'their ·:shares of the<pur:bhas-e ·pr·.fce:0 y. No 
document.?.:rY. evid.~nc·e .was. produc.ed- ·i~!1 -suptJort · of thi:s testimon.y, nor 
were any·of appel~ants' bqqks or ~~cords produb~d at the· hearing 
despite the fact that Frank Santore testified that an accountant. takes 
care of their books~ Several ye~rs aGO·appellants abandoned their 
checking ~ccount and now deal entirely ht cash-~ They· give as their 
reason for discont.inuing the checking· .account·· the bank? s service 
charces which, they· claim, amounted to· ~:)J GOO or 4~:4.00 per _month~ 
Respondent, however, in its memorandum, adverts to the fact that all 
appellants~ business was ;·,·transacted in cash1·1 as an indication that 
this wap ''a family ente·rprise··1 e · 

Respondent produced numerous·witnesses who testified that 
Daniel Santore had been seen in appellantsi licensed premises fre­
quently over a considerable period of time.·· A policeman·and"6ne 
Edwa~d K---, a patron, testified that on several.occasions· Daniel 
Santore had been behind the bar of ·appellants? tavern serving drinks 
to them and other customers. A number of the policemen who partici­
pated in the arrest of Daniel Santore· in said licensed premises in 
the early morning hours of November 5, 1952, testified that, when 
they ent~red, Daniel Santore was alone behind the baro Captain 
Gleitsman who was in charge of that police·detail testified that 
Daniel Santore handed him the keys when the police decided to close 
and lock th~·licensed premises upon making the arrest. 1he appel­
lants denied that ·Daniel Santore ever tended bar at their licensed 
premises and further denied that he performed any services there· or 
exercised any supervision over the licensed business, explaining that 
Katherine Santore. :spends c. great deal of time in the tavern· and runs 
the busine~s with th~- help of the day bartender, he~ father~ ~nd the 
:qi.ght bart~nd.er,. one Edward Heiser who 1rmrks as 2 truck driver .during 
the day. ~rank Santore testified that h~ formerly tended bar at the 
licerised. premises but quit because he ·could· not earn enough money at 
it and that he has been otherwise employed for the past several years 
and visits the tav8rn for short periods sev~ral times a week. · He 
testified that he now draws (~il0.00 ~Jer week whereas his partner 
Katherine_ Santore draws ~-~35"00 to" ~:;~40.00 per week because, she devotes 
more time -to the business. The bartender1s both denied th2:t Daniel · · 
Santore e.ver tends bar. there ·or that he ever gives orders .... However, 
at one iJofnt in his · ci·oss·~exarnination Hei'ser ·testified th~t- he . . 
received ~~30 .oo per week as. night bartender and, when he 'was aske~ 
;·(who would give you the ~:~30·000?;•, .he answered ·uEither Dan -- either 
Frank or· Kitty o " 

" .. 

. Daniel Santore also denied having tended bar· at a·ppell°ants v 
licensed premises or performing any services there, ·claiming that hie· 
worked as a car~0nter and obtained work through the Union hiring hall. 
He testified that he worked at -various loc.ations during the year 1952 
but failed.to supply any other evidence to substantiate this claim. 
He-and Heiser endeavor to ·e~plain hi~ (DanielYs) presence behind the · 
bar when the police entered·:the licensed premises on November 5, 1952, 
by claiming that Heiser was Oh duty that night but left his station .. 
be~1ind the bar to fix a loose wire· oh the television set and that he 
asked Daniel, who they claim was· upon the licensed premises as a . · 
patron, to go behind the bar to· obtain a scre1'v dr-i ver from a· cabinet 
located behind.-the bar and that, 0t that precise moment, the police· 
walked in. He·iser clainis that-- he was ·.;chased out\'1 by the police, · . 
leaying Daniel· in the. tavern~ · However, Captain Gleitsman testified-_. 
~hat. no one wa.s p·ermitted to leave -t~1e ·t.ave·rn ·after the arre_st_ until· 
sepa:rately ·and individually·. identified~ .. that. ·_thei·e ·were· only three .. · 
couples and. one. lone niale on.: the "-.p·1,,emises. -besides .·Daniel Santor_e and 
the .. polic.e ~ an~ that.· Heiser,. was not ·.-ali1ong the·mci. I· do: n?t. bel~ev-e the 
attAmpted: explanation gi ve.n by ·.HeiseT· ahd · D-anie-1 S~i!~ore. 
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. In the ·written ·statement which ·~napiel .Santore gave t.o the 
po lie e on_ the morning of· his arre.st he ... r.efi~rred to appellants i.. • 

licensed -premises as Hmy tavern•1.·· and, .-at,"· an.other pJace, stated, 11 r 
., work at th.e )-lap·py Landing Tavern· lo'cat'ed:··6217 Hud·son .. Avenue, West­

New ·York, ·N. J" \i Appellants'.· contend tffat' this statement was 
nexacted by physical. force· and certainly was not· volun:tary.-~v . In 
support .o~ that contention, Daniel Santor~ te~ti~~ed that he was not 
taken directly to police headquarters when he was arrested in the 
~arly morning hpurs of November 5~ 1952, but,. iristea4, was taken to,/ 
60th Street and River Road where he was beaten· and kicked and then' 
taken to headquarters where the· statement was ta:kene He further 

1 

testified that while' the statement was being taken he .S'tarted to 
feel pain.and requested a doctor but was told he would not receive 
medical treatment until 1afte.r he. signed a· statement. He- also testi­
fied that the detect·i ves took two statements because the first state­
ment was-unsatisfactory to them for the. reason that it did not link 
him with the money which had .been·-stolen i~ the then recent payroll 
holdup at the John Kiss & So~s plant. · 

The detectives admitted that Daniel Santore had·a smear·of 
blood on-~hB side of.his face.when he was brought to police head~ 
quarters, ·but denied· that .he was beaten ··o:i:-· refused .medical. attention 
during the taking of the statement·. They testified that Dani·el 
Santor~ was informed of .his rights and prtvileges and that he volun­
tarily answered· the questions put. to him_.· "They further testified 
that two ~tatements were taken because Daniel Santore refused to 
sign the first statement for the reason that it contained a state-

-~~~t · whi~h was untrue, namely, that he·had handed over to one John 
K---, in appellarits' licensed premises, par~ of the loot from the 
John Kis$-~ Sons holdup, whereas, he said, that incident had 
·occurred outside of the tavern. It was admftted that after the 
s~cond statement was signed Daniel Santor~_~as treated by a physi- · 
'cian for" a small cut over one eye' his ribs were taped and his hand, 
which wa$ swollen, was immersed in cold ·water, but the detectives 
testifi'ed that Daniel Santore made no .request for medical treatment 
until after the statement was obtained and that the. doctor was then 
called. 

. While it appears that Daniel· San_tore had a slight cut or$ ·as I 

Capt-ain Gleitsman characterized it, a Hscratch•v above one eye which 
the doctor covered wi-th an adhest ve. b_aridage approxirnately 1/2 inch 
lp:pg · and a swollen hand or w:ri st an_d ·complai~ed_ of. ·soreness in his 
ribs, he apparently w~s in·. possessi6.n o:f ·.all" of his faculties and 
was not badly hurte. Incidentally, I must -attach sqme significance 
tp the fact that the physician was_ not produced as a witneS§o The 
Iiearer who P:t:'esided at tb'.·e hearing on this appeal corµpared a genu-_ 
ine signature produced bv Daniel Santor·e with h~s signature on· the 
i)olice stat'ement and found ·that exce.pt for the fa.et that it showed 
~-~some possible unsteadines·s~:i it compared favorably w_ith the genuine 
sampleo Wh~tever happened to Daniel Santore, by his own admission, 
toolc.. plaQe some time .. bef.ore :the sta:tement was taken, and it is not 
everi claimed that he. was oe·aten or thre.atened by the detecti v·es who 
took the statement ... ;. The only evidence to negative the recital in 
the statement itself~ that ~t.~as voluntarily givBn is -Danielvs claim 
that he made the· statement to obtain medicat treatment. This was 
denied by the detectives w~o tes~ifi~d that no r~quest was made -for' 
such :treatment until after Daniel had signed the statement •. Consid­
ering all of the credible evidef:Lce,. and in view of the fact that 
Daniel Santore must, of n~ce~sit3r, bE) vi~wed ~s an J.nterested p·'arty,. 
in so far as this ·very (4amaginz statement is concern(3d, I find that 

. the statement was. a voluntary' statement. and was" properly received in 
evidence for the purpose of corroborating other competent evidence 
(whic~1 it does) o. 
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-· . • Und e~ -'t~e ;ales• ~ e~a ~irlg ti ~·;;~~i~: · t I1e: iJtJii~rl. of es~ a'tli sh-
. ing that the .. action· of respondent ;1rva§·: "'erroneoJis. and .should he· .. · 
reversed· re·sts;. with: t!ie" appellant.~.·· .. :.fin).~( 6 .. o.f St'B.t'e negulations No. 
15. On th~ re:cord be·fore"·ine I find ;th~:t:'..ap.p,ellant.s~ 'have -failed. to 
carry such: burden. With parti_cnlar. 'f.efer.epce '.to· charge .. 2, se·e 

.. J1e Willi.art1 Stre·et· Bar and Grill2·Jl_]j:~:;.·~pl~eti1'.1·466, Item. 8~ ... . 2~. Gf ~tBJ:. Bullet~n: ~36, Item 4;Zfa"v~s !" Hock,.137 N .J .1 •.. 252 (sup. 

, . : The balance of· .th.~.~-evidence..: J::'$~at.~s., to ch~rges 3 . and 4 • 

...... · ·. · .·: .Respondent produce.ct·· as a· wii.:.ness. the boo~keC?per_ of John Kiss & 
·Sons Textile Mills,. 5701 P_ark . .i\'-:eµu_q, .. :W~~.t. New York, who testified 
. that ._;-at. 11 •.• •'-·a-· little. befCfr·e .11 ·o 9·c1ock in the inor.l'li.ng"1 of October 
.'23 ;· I'952~ after -s_}1e had· finished making Ul) tl-i'e payroll, a· man walked 
in,· pointed a: gun· at her, arid told he.r it was· 11a .stickupvi, after 
which he placed t.he money in· a brown paper bc;lg •. 

·Re·sponct·ent also produced as witnes.s~s three ·young men who 
admi t·t edl y have.- frequented :appellant-s.? licensed premises· £:or --periods 
.r·anging from severa,l months· to a yea~-:-· ·;One,· Edward :D.--.:. ,.._.is a 
paroleB' and, ·at the ·time_ of the 'liearir~g,.· :one .. , John K-:---, .was await­
inc tr~al for a~l~ged ~onsp~racy-in the J~hn Ki~~ & Sons· holdup, 
·while the othe·r ~- Ed~ard, K-·~..:. ,· had confessed to three robberies and. 
was .. awaiting sentenc~o Edward K----, v.rhose testimony was substan­
tially· uncohtr~dicted~ t~stified that h6· had discussed the sale of a 
revolv-et" with· Dani'el Sant'C>rc in· a1)riellair~s? licensed premises and-. . 
that· u1 tfmately. he· sold: such· revolver. t·o Daniel· Santore in the bar­
room of .th~ li6ensed premise~. ~e futth~r .. testified that Daniel 
Santor:e asked him·if he had ever thought. of robbing his uncle 9 s pay­
roll; ~hat, when he said that he had, Daqiel. San.tore told him ii e ••. if 

.. it· was ·worth while he· did have ·people that could do itn; that he .had 
seen Daniel Sa#tore and John. ·K---.. in apr)ellant·s 9 ·licensed premises·· 
on. _the :niorning·:·of ·-the John Kiss & Sons' p,a~rrnll ,holdup~ that one · ' 
·i~'Hickey~' and two· other men (strangers) 1~ere also there; that these · 
persons co.nferred in low tones iri the rear room of the tavern; that, 
when he (Edwar.d) went tq t;he rear room, Daniel._a§~rnd him to 1·1go up 
front u-; that ·these rilen· .left the prem:j_ses ·and rett~rned. some . ti~me ·later 
that same mqrhing~ that·o:qe of the strangers had a~brown paper bag 
undei ... - his arm' and that all of the aforementioned rnen went .:,into. the 
back room'~~· .· Edward. K--- also testified that he and John ·K-- .... , had dis­
cussed arid ;planned; sever.a,l _payro~l holdups\ (including 01)0·.:at 'John .... 
I(i.ss.: & -Sons';·.· but" that 1!-·~ .1_1ad · u'J?a.ck~·d 01xc 11 at the last. minute) 1. that 
ori:e· of ;t"he: places involv_ed is in an .alley· in the rear .... of appellants" 
tavern and that· some· ·of,·:t:heq_e conv.ersations had taken place· while he 
and· J.ohn K..:.-·_ were sea.t-cd · t6getheJ~ _at .the bar.. fn -appeilants v_ taverno 
John K---,. \~ho .declined. to answer most o.f the questions put .. to· him 
on. the-· ground that his answers might· tend to' .. incriml.nat·e .him, ·con-. 
firmed these conversations •. However, both Edward -K-~~ ·and· .. Jol1n. K--­
testified· that' none of these: co.Uversati.ons had, taken place .. while the 
licen·see's. were on the' licensed .premises, that ,thqy always·.talkod in 
normal conversational tope.s .. arid' that, so far. as .tho·y knew .J'. .their con­
vers-ati'ops · wer~:f not ··overheai'"'d by anyone connected .with the- ·licer..sed 
~Jremis.es"o: ·The appellants and· ,their ·bartenders deni.ed any k,nowledge 
of the conversations betw·een -Edward K-...:- and ·John K---o .Thus, while 
such convBrsations were admis·sible to show. the -cha,racter of th0 prem­
ises ·and the matters and things w~1ich :occUl.:.red there, .in the absence 
of .?-_~Y ._proof. from ·whic.h it niay be inferred that_ 'the: appellants. or .. : 
their erilployees were ·in a positiori to ·overhear~. them,. I ·sh~ll disre­
gard th9m. I ·shall also disregard the cl.0im, of. Edward K-.-- that;.,- on 
the day.of one· of the rcibbe~i~s in which he was iriVqlved, he ·visited 
·appellants? licensed premises to estab:l-ish an alibi, since such fact 
d.oe.s not appear to have been communicated to anyone o On the other 
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hand, I . hav.e .herei.n.ahoy·e .. ~af£ir.1~·e_c;l_': i-'es'P,&~dent .. ? s finding .of gui-1 t ·as to 
·charge 2 with .. respeet, to: the eri1pJ.::¢~y1:nenj:;·:'. qf:'Daniel'-Santore by:·appel­
lants and ,ther·efore: :I. phgl+·: cb~si.d~~:\·;h~.~~·.!_.acts · anp. ¢.ot1versatiops on the 
licensed 'p~emises~ · Rµle" JL of ·St~te .. Reg1J.lations No •. 20.; Re Schumach~ 
Bulletin 901,: Item 5o. .· · __ -.·· · .· ·:· ·:: . 

Dani~e.l S.ant:·q;re- :b.e$;ti"fied ·t:l1at. ··he· .w·as· no'b bri"-'th'3.· 'licensed prem­
ises on :th:e day o.t; the:: J_ohri Kiss·.& $qn·s. .. payroll '.robbery but admitted 
t:hat lrn knew ·a mat:l ·narqeq ~~Mickey•'; .. ~hat· --NMickeyn and ;John K--- were 
talking together in the ,.·li~·ensed pr'-e!1iise-s s·hortly before t:he .John ·: 
Kiss & ,Sons payroll holdup; and that"· when Jehn ;·K--- .·walked away . 
i',Iiclrny said to him (Daniel) 'i'tJfow? s this Johnnie?H, to which he. (Daniel) 
replied·, .. ~ .. 11Why ·he? s all right. n · N9 at;tempt. was made by appellants to 
e:;qlain ·th~··m·eaning of :t·his conversation• ·· rt···:ts· urged by r·espondent 

·. that the· .:i·'permissible inference"~ iq_ that Daniel' Santore assured · 
;;l\Ifckeyn .~:I].at: John: K_-~~ · i·v"'1a,s all rigl1t · to wotk' wi. t:h ~n e.xecuting th.e ·· 
proposed Johri .. ·Xiss payroll robberys~ 1 • · • .. , .. ·. · ·:::"... . . . 

Jf ' • ••• •'•_,• r _. 

·· Detective Kenny t~stified that·D~nie~ Santo~e had told him aer­
tain·. things all of whi.ch are cont·ained i-~ the·· ·st·atement ·which paniel 
S.~ntore gave. t.o the poli q~ on the morn.ing .. ·of ·his arrest_, as follows: 

·that-, approximate,~y a- week .. befor.~ ·the .. Jo~ni' Kiss & Sons payroll· robbery 
he introduced John K--- to 1"r-Iickey1i becau·se .·:John K-..;.;.. had 'lia job" in 
mind that he wanted to talk over with 11 Mi ckey11 ; that "'liii ckey1? i~tro­
duced John .K---. to two, men known on]_..y as nTommy¥i and v~Willien; that a 

. v\Teek ·later John K--- c:in,.d; HTommyvl and :,j'~:Jillie0 were in nmy tavern~~ at 
9 ~ 00 a-oni~; that they left· together and ?i·Tominy1 ~ returned .at· approxi- . 
mately ll~JO aomo,.and.handed.him {Daniel) a brown pap~r bag which . 
•·:Tommy·.~i said contained ·~i~l 760 .oo and that Jqhn K--- would: Gall for; · 
t.hat he:':·( Dani el) agre.ed to. hand it over to"· John K--- as requested. by 
;•Torn.my\·,r. that. John- K---:- walked in _at approxim·ately ·2~00 p.m_ •. tha~ same 
day and asked if. •1Tommyn had left a· paper bag for· him~ that'. h~ (.Daniel) 
answereq .li.Y..esn and· -gave. John K~.:..- the paper bag· containing ·~)1760 ~oo 
but had ;n9 suspi;,ci6n; with resp'e'c·t to. the-'. morrey until· he. read of the 
holduf.L. i:p the newsp.aper the· following mOrnfrig:o ~ · . •. : · · 

. . Ill :h~~'-t~S~i~o~;··Il:aniel S~tore deni~d clny":kriowleage Of t!ie 
John Kiss &·sons payroll rObberv and denied·the coritent·s ... of"·hiq .. Writ­
tE?n statement exc.ept for the in~ident involving HM:i.ckey1·1 ·and· '_Johrf K-·--' 
as hereinabove recitedo·: . He did not .. deny the conversations with Edward 
K-·~-, nor did. he deny ~he .purchase of the ·revolver from· him .in the 

·· be.r'.coom~ ·He .. admitt.ed .. _on· cro'ss""'.exax11ination, that· h_e -had._known th?-i:'. 
Zdward K--- was involved· in ohe o·f the three .. robberies to which the 
latter ... ha$. eonfessed •. - · 

· · The.: ap:pell~ts·· denied.- .aiT: .()f. th~, .ch?-rgeso · ·' 

'."'' · -.- I arrr. ~at·isfi~4 tha~, ff~-~:i:;)tte."-.th_·E? ~~enyiabl.e ,criminal. re·corcl. of 
Daniel· -Santore and the admi.t.ted ·criminal' _ac.ti'vit'i'es:o.,f -Edward. K-·--
and t.l~~ _:possible. c~.:l-Il_li:q.a~ .. :t."end·eY?-cies···o.:f .. :·John ;k-·-~.,. nr,1Ii:okey?~·, :•i.Tomr~yi' 
and ··i~'Jillie 1 ·1 , the ·evidence falls· short' of· estabJi.sJ~:i..:Qg that: the licen­
sees permitted upon the licensed premises •;gangsters, :tZ·a-cket~erEr,· .and 
othe1"' persons·. of ill reput~1:1 as. ellege.d _in charge · 3 ~ (A criminal is 
not necessarily a gangster or racketeer· ·~3ince these a:r.e specific types 

·-of crimii1a1Bo Whether. a person: is .of i_lJ- repute depends upon, his 
. reputation :and not, i.l.pon. his. criminal1ty;,· ·m;1d,:·mor.e importantly in 
these dis·ciplinary· pro·ceedings,. 11pori a~firrnat·i ve pr:oof of s.uch reputa­
tion.') . Cf" Re. ·Sil~,u :Bulletin 441., .· It-em J.~·2r ahd- Re_ Gedney, Bulletin 
60, Item 5 o So much of the respondent? s ·order as affects ·charge } is 
reversedo . . 

However, the activities of Daniel Santore and others upon the 
license'd premises as ,disclosed· by -the record in this case amply jus­
tify respondent·?s finding at.guilt with respect·to-charge 4. The-_: 
meaning of the word •;nui.sance··' as used in Rule 5 of State Regulations 
No-' 20, is the dictionary meaningo As Commissioner Driscoll said in 
He Alpine Village Tavern Inc. v. Newark, Bulletin 629, Item 3: 
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vlThe State regulations prescribe ·rules of conduct which licen­
sees .are duty. bound. t.o. observe-~ ''.The word .vnuisanc~e v as it· is 
used in -Rule· 5. of .State,· ·.Regulations·: Noc 20. is· not'."'to be · 

. restricted by te:chnica1 · defini:t;i.bns· applicable· in; criminal" 
cases. : One readily apparent r·e.as.on ·for this distinction is· 
that the licensee is engaged in the exercise:o~ a privilege, 
not a property right. Accordingly, .~n defining the WOJ;"'d 
~nuisanc·e?, ·I am· not unmindful· of its everyday· usage. The 
word inuisanc~' ha~:b~en defined as~·*an offensive, annoying, 
unpleasant·· or .. obno:{Ci.ous thinG:, pre.ctice or person; a ·ea.use 
or source· of annoyance~? .. ·.r:Jeb'ster.v s New International· 
Dictionary o H · · '. · · 

,, 
This· doctrine was ·reaffirmed by :pirector"Hock in He' Cosfair Corpora~­
!io~, Bulletin 87 5, Item 9 ct (Indeed, . the· facts he:feinabove · set forth 
may be said to come· within'the criminal ·a·efirtition .of-. nnuisance;1 • 

See State v,,. Berman·$ 120 N"'J.L.; 3(11 (iSup.' Ct. 1938); State v. 
~:L~-lliarns, 30 NoJ~Lo 102 (Supe Ct.· 1Sc2) .) · 

On the·entire record befor~ me, I:find that appellarits have . 
failed to carry the burden of est~blishing that re~poridentis findin~s 
of guilt on charges l; 2 and 4. wer'e ·erroneous and I· further find 
respondent 9 s detetmination of guilt on.thoge three chatge~ to be well· 
taken. · · 

The .. only ·questiqns rei11a1n1ng are ( l) whether ¢r not respondent 
abused its discr~tion·in revoking appellants~ license and (2) whether 
I should modify the penalty in view·of the· fact that I am sustaining 
respondent?s determination as to charges lj 2 and 4 but not as to· 
ch~rge 3. 11he penalty to be irilposed in disciplinary proceedings 
instituted by .. a local issuing authority: rests within its sound dis ... 
cretion, .in the first instance, and the. power of the pirector to 
reduce :it on appeal should be exercised only where such pe.nalty is · 
manifestly unreasonable and cleat·ly ·excessiveo Dzieman v. -·PatersoJ'.l, 
Bulletin 233, Item· 10; Schmidt v_@· }'.L'.Wristow~, Bulletin 457, ~tern 7; 
Holzberg Vo Orangs::, Bulletin 872, Item 11; Laurence Harbor _Amusement 
_Q9r~)oration Vo· Madison, Bulletin 955, Item 1; Ebony Corporation et 
aL~ v-. Trenton, .de.cided February 9, 1953; not yet published in the 
,,btllletin 4! :::c · 

· Hespondent cont.ends that for -tho purpose of mainta~nirtg public 
order, :Saf~ty~ morals and welfare for the people of their'mubicipal-
i ty, their action ·in revoking appellants v license should be sustained. . . 

Considering all of the evidence in this case the conclusion;is 
inescapable that, even though appellants.have no prior adjudicated . 
recor~the revocation .of·their li~ense i~ not only justified but that 
any other penalty -vwuld be unwarranted9 Hence, respondent 9 s action 
in revoking appellants v ·license "is affirmed and the appeal herein 
will .be dismissed .. ·. Cf" -::av.Hanlon; -V• Nevmrk, Bulletin 519, Item· 5? 
Va.n .De~1 . Koor v ~ Hoboken,. Bulletin ·618, Item 11; Levy. Vo rJ.ewark~. . 
Bulletin 621"·.,. It·em 6 fl · . • 

-.,. ,. 
i . 

·.Accqrdingly, it is; art thts.lOth day of Februa~y, 1953, 

ORDERED.that the revoc~tion of appellantsV:pl~nary· retail~con­
sumption license:·for.:_,premises 6217 Hudson Avenue, West New:{O~k, by 

.,· the respondent; be and :the· same is he:J;i'eby affirmed~· and th~· petition 
of .appea+ :,:.~e~e.i.~. _be and .. :t.he "Sarne" is hereby dism~ssedo: .".·: . ·. 

Dm.JINIC Ao CAVICCHtA 
Director. 

-;\~Now published .as Item ·.1~. ·Bulletin 958" 

·-.·,: 
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J. APPELLATE- DECISIONS·.·~ .KAY;E. v·~ DOVE11 .. TOWNSHIP· .. (O'.CEAN couwrY) AND . 
BEACO~ ~rtsTA0RAfuTo. 

JULIUS KAYE, ) ' .. 

Appellant, 

-vs-· 
I:·;,• 

TOW1'JSHIP ·€Ol\:1MITTEE- OF. THE- -.TOWNS~-IIP 
OF DOVER. (Ocean. Count.y)' and BEACON. : .} ... < ... 
HESTAURANT '· a corporation, i· , ... 

.) ,· 

Respondents. ~ . 

ON APPEAL. 
0 R D K·R 

- - . - - - - - - ... - - ...... - - - - -- - }·. . ... · · ... ·, 

Albert Kushinsky; Esqs, Attorney for'_ J~ppb,11.~n:t o. . ... .. .... 

Percy Camp, Esqe, · ~ttorne~; _::f:o~ ... -_4·es~Jondsnt ,Toymsl~ip, Comm~ tt eeo ,. 
.. Jo9Gp.h.--F .... Mattice, ·Esq;.'· Attor1~ey fo1~ Repp01fc;len~ ~qc:l$_On: .RQst°'u:r.ant·~. 

B~ THE c.J;HRECTOR ~ .· '. . II 

This ,is an app~~l···iio~:th~~action of respondent Township Com-
. mittee whereby it denied the t1'ansfer of a plenary retail ... c_onsumpt'i.on 

license from respondent Beacon Hestaurant to appellant herein,· and 
from _premises knqw_n. as 27 Mai.n ·Street to premises knovh1 as · .· · 
LI~ Vlash_ip.gt.o.ri Stree~_,:-... Toms Hi ver, Dover· Townsh~ps : . · = 

.. '.. '.·Tbe '.~tt:orn~-Ys. '_for .the. res~t1~c.ti ve "part.ies herE?in 11iw? ·~fi.~d .-.~ .. 
·writt~n.d6ns~ht t6 th~ eritry ~fan order dismissing the appeal with~ 
out c9sts.as tQ.~i~her.party as acainst the other~ No reason appear-
. tng to· t.r1·e. c·o,ntra_:ry, · · · · 

It is, on this 10th day of February, 1953, 

ORDERED that the ~~~sal herein be and the .. same is·h~reby 
dismisse4 ~it~ou~ costs. 

DOMINIC A. CAVICCHIA 
Directorci 

4. STATE LICENSES - NEW APPLICATIONS Fil,EDe 

Joseph lio Fredo 
15 Lake Street, Belleville, Na J~ 

Application -f'-i.lxd February, 25, 1953 for State ·Beverage 
Di $tri but q~._r? ... ":Licensee'· · ... " 

Eastern 'Mot.or Df .. $pat~:h; I'ri·c'~'· · 
Ball Avenue & Route 29, Union,- N. J. 

1
• Application filed February 26, 1953 for additional warehouse at 

915 Pennsylvania Avenue, Trenton, NIJ ·J. 

Star .Fleet, Ince . 
44 Third Avenue, Atlantic Highlands, N. Jo 

Application filed February 27, 1953 for Plenary Retail-Transit 
License. 

DOI':IINIC A. CAVICCHIA, 
Director. 
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5. APPELLATE DECISIONS - PAULSBORO EOT'J;:LHJG CO. v. PAULSBORO AND 
ALAic'.[PI o 

PAULS BOHO BOTTLING CO.o, IKC., , 

Appellant, 

-vs-

I..Jl.YOR Ji.ND COUNCIL OF THE BOROUGH ) · 
OF PAULSBORO, and FRED ALAMPI; 
trading as D & J LIQUOR STORE, · ) 

Respondents" ) 

ON -APPEAL 
ORDER OF DISCONTINUANCE 

L~o J. Berg, ·Esqa; Attornsy .fo~ Appellant~ 
~1i1liarn B. Kramer .11 Esq., Attorney for Respondent Major and Council of 

the Boroush of Paulsboroi> 
David Novack, Esqo, Attorney for Respondent Fred Alampi, .trading as 

D & J Liquor Storee 

BY THE DIRECTOR~ 

_ . This is an appeal from the action of respondent Mayor ?nd 
Council in granting· a transfer· of Plen&ry Retail Distribution· License 
D-1 issued to Daniel Lin~erman, trading as D & J Liquor Store, for 
premises 1307. Delaw~re.·'StfeO_~, Paulsboro, to responde.nt Fred Alampi~· 

It having.been ~tipulated by and between counsel foi the respec­
tive parties that the appeal in this matter be dismissed.and no reason 
appearing to the contrary, 

It is, _on ~his 20t4 day of _February, 1953, 

ORDERED that the within appeal be and.the same is hereby 
discontinuedc 

-~ · .. · .... '~··-... ·~·· ,, 

D6~ · .. · .· -~-······· .. ·.,,/ · ... 
~ ... f ··).'~~ 

Dominic A. Cav··rcchia · 
Dir.ector •. _ 

. \ 


