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Writ of Certiorari.

New Jersey, to wit: State of New

Jersey to Board of Publie Utility

(seal) Commissioners of New Jersey, Greet -
ing.

We being willing for certain rea-
sons, to be certified of an order made by the
Board of Public Utility Commissioners of New
Jersey on December 11,1928, in the matter before
said Board entitled, “ The Sixty-seven South
Munn, Inc. v. Public Service Electric & Gas
Company in re refusal to install a master meter,” *
wherein said Board did order “ that the complaint
shall be and the same is hereby dismissed. This
order shall become effective December 13, 1928.”

We do command you that the said order so
made by the Board of Public Utility Commission-
ers, together with all things touching and con-
cerning the same, including all testimony taken,
as fully and entirely as before you they remain,
to our Justices of our Supreme Court of Judica-
ture at Trenton on the 25th day of February
next, you certify and send, together with this
writ, that therein may be done what of right
and according to the laws of this State should
be done.

Witness, William S. Gummeee, Chief Justice
of our Supreme Court at Trenton, this 5th day
of February, nineteen hundred and twenty-nine.

FEED L. BLOODGOOD,
Clerk.

Osborne, Cornish & Scheck,
Attorneys.
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Return to Writ.

To the Honorable Justices of the Supreme Court
of Judicature of New Jersey:

In obedience to the command of the within
writ, we, the Board of Public Utility Commis-
sioners of New Jersey, do send under our hands
and seals to you, the Honorable Justices of the
Supreme Court of Judicature of New Jersey,
our order made on or about December 11, 1928,
in the matter before us entitled, “ The Sixty-
seven South Munn, Inc. v. Public Service Electric
& Gas Company in re refusal to install a master
meter,” wherein we did order “that the com-
plaint shall be and the same is hereby dismissed.
This order shall become effective December 13,
1928, together with all things touching and con-
cerning the same, including all testimony taken,
as fully and as entirely as they remain before
us, as appears in the schedule hereto annexed,
as we are commanded.

In Witness Whebeof, we have caused this re-
turn to be signed bypur Clerk and attested to
by our seal this [ 7 /8



Reasons.

NEW JERSEY SUPREME COURT.

The Sixty-seven South Munn,7\
Inc., a corporation, f
Prosecutor, |

US. . .
On Certiorari,

Board of Public Utility Com-

missioner s of New dJersey, a

Reasons.

corporation, and Public Ser-
vice Elect ri c & Gas Company,
Defendants.

The prosecutor writes down the following rea-
sons why the order of the Board of Public Utility
Commissioners brought before this Court upon
the writ of certiorari made herein should be set
aside, and why an order should not be made in
accordance with the prayer of the prosecutor con-
tained in the complaint of prosecutor filed with
the Board of Public Utility Commissioners:

1 The order of the Board made herein and

the refusal of the Board to grant the relief
prayed for by prosecutor so interferes with and
circumscribes the right of prosecutor to make
contracts with its tenants and to deal with its
own property and to receive compensation for
electric wiring and electric fixtures which it has
installed in its apartment house as that prosecu-
tor is deprived of its property without due
process of law within the meaning of the Four-
teenth Amendment to the Constitution of the
United States.

30



20

™

Reasons.

2. The order of the Board of Public Utility
Commissioners and the refusal of the Public
Utilities Commission to grant the relief prayed
for by prosecutor so interferes with the use by-
prosecutor of its own property and of its right
to contract as that, in view of the fact that
landlords are permitted by the said Board to
receive current from the Public Service Electric
& Gas Company and sell said current to their
tenants so long as they do not do so through a
master meter, an unjust discrimination is created
and prosecutor is denied the equal protection of
the law within the meaning of the Fourteenth
Amendment to the Constitution of the United
States, the distinction attempted to be made by
the Board of Public Utility Commissioners being
illusory and without any substantial justifica-
tion.

3. The effect of the order of the Board of
Public Utility Commissioners and the refusal
of the Board of Public Utility Commissioners to
grant the relief prayed for by prosecutor in its
complaint is to appropriate the private property
of prosecutor to public use without compensation,
and prosecutor is deprived of the rights secured
to it by paragraph 16 of Article 1 of the Con-
stitution of the State of New Jersey.

4. The order of the Board of Public Utility
Commissioners and the refusal of the Public
Utilities Commission to grant the relief
prayed for by prosecutor in its complaint is not
justifiable under the police power.

5. Under Chapter 271 of the Laws of 1912
of the State of New dJersey, regulating the use
of electricity in cities for light, heat and power,

40 governing standards, approving of wiring in-



Reasons.

spection, etc., and under the Public Utility Act,
Chapter 195 of the Laws of 1911, as amended,
prosecutor is entitled to be supplied by Public
Service Electric & Gas Company with electricity
at wholesale rates through a master meter. The
refusal of the Public Service Electric & Gas
Company to supply current to prosecutor at the
rates as prayed for by prosecutor is unjust,
discriminatory and unreasonable and its con-
duct is in violation of the provisions of the
Public Utility Act of 1911 as amended, and the
order of the Board sustaining it in its conduct
is likewise in violation of the expressed provi-
sions of the act.

6. The order of the Board brought up by the
certiorari is beyond the power of the Board as
defined in the Public Utility Act, and there is
no basis in law for the order of the Board or
for the refusal of the Board to grant the relief
prayed for by prosecutor in its complaint.

7. The effect of the order of the Board
brought up by the writ of certiorari and of the
refusal of the Board to grant the relief prayed
for by prosecutor in its complaint is that the
Board has assumed jurisdiction to regulate the
sale of electricity as a commodity, whereas the
power of the Board under the Public Utility Act
is limited to regulating its sale by public utilities,
and the Board has exceeded the jurisdiction con-
ferred upon it by the act.

8. The Board was without authority to ap-
prove the “policy” of the Public Service Electric
& Gas Company which was approved by the
Board in the order brought up by the writ or
certiorari because the Board has no jurisdiction
under the law to approve such ‘‘policy’” and be-
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Reasons.

cause such “ policy” is unjust, unreasonable and
discriminatory.

9. The evidence taken before the Board does
not justify the making of the order by the Board
or the refusal of the Board to grant the relief
prayed for by prosecutor in its complaint.

10. The order and the refusal of the Board
to grant the relief prayed for by prosecutor in
its complaint is otherwise illegal and without
evidence to support it,

OSBORNE, CORNISH & SCHECK,
Attorneys for Prosecutor.
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Complaint.

STATE OF NEW JEBSEY,
PUBLIC UTILITY COMMISSION

The Sixty-seven South Munn,

Inc.,

Plaintiff,
vs.

Public Servi ce Elect ric & Gas
Co.,
Defendant.

The complaint of The Sixty-seven South Munn,
Inc., respectfully shows:

First—That the complainant is a corporation
duly organized, incorporated and existing under,
pursuant to, and by virtue of the laws of the
State of New Jersey, having its principal office
for the transaction of its business at 60 Park
Place, in the City of Newark, County of Essex,
and State of New Jersey.

Second—That the complainant is the owner, in
fee simple, of a certain apartment house building
situate, lying and being #67 South Munn ave-
nue, in the City of East Orange, County of Essex,
and State of New Jersey.

Third—Said building has been wired and
equipped by the complainant at its"own cost and
expense amounting to upwards of Thirty Thou-
sand Dollars ($30,000) with electric wiring, out-
lets, connections and other equipment in order
that the tenants of complainant could be supplied
by complainant with electric current. Complain-
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Complaint.

ant is also prepared to furnish proper electric
meters through which to submeter the current to
be used by its tenants, and to read, test, maintain
and calibrate said meters, to bill the tenants for
the electric current consumed and to collect the
amount due upon such bills.

Fourth—That the Public Service Electric &
Gas Co. is a corporation doing business in the
State of New Jersey, having its principal office in
the said State of New Jersey at #80 Park Place,
in the City of Newark, County of Essex, and be-
ing engaged in the business of supplying electric
current for light, heat and power in pursuance of
a franchise or franchises heretofore duly granted
to it and now held and owned by it by the terms
of which franchise or franchises the said Public
Service Electric & Gas Co. is bound by law to sup-
ply electric current upon the application of the
occupant or owner of any building or premises
situated within one hundred (100) feet of any of
its mains and/or supply lines. That the building
above mentioned and referred to is now in course
of construction and is intended to be occupied by
this complainant and various tenants, and the
same 1s within one hundred (100) feet of the mains
and/or supply lines of said Public Service Elec-
trie & Gas Co.

Fifth —That complainant has duly made appli-
cation to said Public Service Electric & Gas Co.
for electric current to be supplied to this com-
plainant at the above mentioned premises, #67
South Munn Avenue, in the City of East Orange,
County of Essex, and State of New Jersey,
through one meter, generally known and desig-
nated as a “ Master Meter”, and duly offered to
enter into an agreement with the said Public Ser-
vice Electric & Gas Co. to pay for all electric cur-
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Complaint.

rent thereafter consumed by the complainant and
any and all of the complainant’s tenants upon said
premises at the regular wholesale rate of the said
Public Service Electric & Gas Co. under the sched-
ule of rates of the said defendant heretofore filed
with and approved by the Public Utility Com-
mission. At the time of making such application,
the complainant was and now is ready and willing
to comply with any and all just and reasonable
requirements of the defendant which have been
approved by this Commission.

Sixth—That the said defendant, Public Service
Electric & Gas Co., in violation of its obligations
under its franchise or franchises and/or the stat-
utes in such case made and provided, refused and
does still continue to refuse to comply with the
said request of the complainant and refuses and
does still continue to refuse to supply electric cur-
rent to the above mentioned building notwith-
standing such request by this complainant and the
complainant’s compliance with and willingness to
comply with any and all just and reasonable re-
quirements of the defendant approved by this
Commission, except as aforesaid.

W her efo re this complainant prays that the
Public Utility Commission shall look into the facts
herein set forth and make such order for the re-
lief of the complainant, requiring the defendant,
Public Service Electric & Gas Co. to make the
necessary connections with its mains and to sup-
ply electric current in complainant’s said build-
ing as set forth and requested in said applica-
tion and to that end this complainant respectfully
asks that a hearing may be had before the Com-
mission or a Commissioner on notice to the said
defendant, Public Service Electric & Gas Co., as
to the matter hereinbefore set forth and that the
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complainant have such other and further relief as
may be necessary and proper in the premises.

Wm. E. Clark,
Attorney for Complainant,
Office & P. 0. Address,
Suite 223, Military Park Bldg., 10
60 Park Place,
Newark, N. J.

State of New Jersey.)

County of Essex, f %

Herman Henry Gold ste in being duly sworn, de-
poses and says that he is an officer, to wit: The
President of The Sixty-Seven South Munn, Inc.;
that he has read the foregoing complaint and
knows the contents thereof; that the same is true 20
of his own knowledge except the matters therein
stated to have been alleged upon information and
belief and as to those matters he believes it to be
true.

Deponent further says that the reason that this
verification is made by deponent and is not made
by the complainant is that the complainant is a
corporation; that all of the material allegations
contained in this complaint are within the per-
sonal knowledge of this deponent; and that the
source of the deponent’s knowledge and the 30
grounds for his belief as to the matter in said
complaint alleged to have been made upon infor-
mation and belief are as follows:

Correspondence and conversations had between
officers, agents and/or employes of the defendant,
Public Service Electric & Gas Co. and the com-
plainant, The Sixty-Seven South Munn, Inc.

Herman Henry Goldstein.

Sworn and subscribed to before me) 40
this 29th day of September, 1928.J
William Lunsky,
A Notary Public of N. J.
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Minutes of Hearing, October 18, 1928.

BOARD OF PUBLIC UTILITY
COMMISSIONERS.

Newark, N. J., Thursday, October 18th, 1928.

The Sixty-Seven South Munn,

Inc.,
Us.

Publ ic Service Electric & Gas
Company, in re Refusal to Sup-
ply Service.

Before :
Com missi oner F rederick W. Gnichtel, Esq.

For the Petitioner appears
Harr y V. Osborn e, Esq.

For the Respondent appears
George H. Blake, Esq.

Mr. Osborne: This is a petition, the effect of
which is to compel Public Service Electric & Gas
Company to furnish service to a customer through
a master meter. The issue in the case is whether
an owner of an apartment house, hotel, factory or
loft is entitled to receive current for distribution
to its or his tenants.

The facts in this case are, that the owner cus-
tomer is a corporation known as The Sixty-Seven
South Munn, Inc. ; the corporation owns an apart-
ment house in East Orange, a very large apart-
ment house, ten stories high, containing 106 apart-
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ments, of which twenty-eight are now occupied;
it has spent upwards of $30,000 in electric wiring
and equipment. Pending construction, the Public
Service furnished a 50 ampere meter and con-
sented to connection therewith of sub-meters
through which various tenants of the house were
supplied with electricity. Some of the facts
which I am now stating will undoubtedly be con-
troverted, but these are the facts which I intend
to prove. The 50 ampere meter was subsequently
replaced by a 75 ampere meter by the company.

10

1 may say that there are separate meters for

light and domestic use and that is the meter that is
in controversy, and for power and refrigeration.

The owner’s arrangement with his tenants in-
volves furnishing them through sub-meters with
electric current for lights and other domestic pur-
poses and the charging therefor of a rate which is
fixed by the Public Utility Commission, this
Board, as the rate at which the Public Service
Electric & Gas Company may sell its current to
its customers.

Application was made to the Public Service
Electric & Gas Company under the authority of
the case of the Supervision Company against the
Public Service, reported in 10 Public Utility Re-
ports, page 163, which was a decision of this
Board in another situation.

Commissioner Gnichtel: Are you arguing the
case now?

Mr. Osborne: I am stating what I expect to
prove, and if your Honor will permit, I would like
to state it on the record as clearly and concisely
as possible.

Commissioner Gnichtel: I think it would be
more valuable after I had the facts.

Mr. Osborne: I am giving facts.
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Minutes of Hearing.

Commissioner Gnichtel: Now you are going
into a case.

Mr. Osborne: I am just referring to it in pass-
ing. I am very anxious to have this record in
clean cut proper shape, because this is a very im-
portant case, and I have no doubt, whichever way
it goes 1t will be carried up.

Mr. Blake: His opening is no part of the case,
as I understand it.

Commissioner Gnichtel: No. If you tell us the
facts, what the dispute is about, and prove the
facts, then I can apply the law in a much better
way than taking the law first.

Mr. Osborne: I will omit the reference to the
case. But we applied to the Company, as I said,
to install a master meter, to enable the owner—
these are facts I am stating now—to enable the
owner to furnish its tenants with electric current
through individual meters supplied by it. The
company refused to furnish a meter for that pur-
pose and threatened to discontinue service on the
ground that it was not its policy to furnish elec-
tric current under such circumstances and for
such purpose.

Commissioner Gnichtel: They refused to have
any electric current in that building?

Mr. Blake: For the purpose of reselling it.

Mr. Osborne: Through a master meter.

Commissioner Gnichtel: He wants the company
to sell it to him and he sells it to the tenants?

Mr. Osborne: He distributes it to his tenants.

Mr. Blake: Do you include in distribution, sale,
Judge?

Mr. Osborne: Yes.

Mr. Blake: He wants to sell it to his tenants?

Mr. Osborne: Yes, there is no question about
that, we want to resell it; buy it at the wholesale
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rate through a master meter and distribute it to
our tenants through sub-meters supplied by us.

Commissioner Gnichtel: Through separate
meters ?

Mr. Osborne: Surely. For which we charge
them the retail rate.

Complaint was then filed, upon the Company’s
refusal, with the Utility Commission.

In aid of the Board’s power, and pending this
disposition, after requesting Colonel Betts to call
up the company and ask them to desist from cut-
ting off the current pending determination by the
Board—I think I am a little ahead of my story.

Mzr. Blake: Yes, you went into Chancery and
got your restraint first.

(Discussion.)

Mr. Osborne: Now then, in aid of this Court,
not having the injunctive power, the building com-
pany went into the Court of Chancery and got a
temporary order from Vice-Chancellor Backes,
which was dismissed by Vice-Chancellor Church.
Then I went to Trenton and got an order from
Chancellor Walker, got an order restraining them
from cutting off the current, returnable before
the Court of Errors and that was argued yester-
day and the restraint continues.

Mr. Blake: With a condition that a bond be
given.

Mr. Osborne: With a condition that a bond be
given. We offered to give a bond before we even
went to the Court.

Commissioner Gnichtel: Just tell the facts and
put your witness on.

Mr. Osborne: I will, if they let me. This is
going to take a long time. We have a number of
witnesses; it is a very important case, and we
will take the rest of the morning in any event.
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Minutes of Hearing.

The question, as I said, before the Board, is
whether or not it is proper for them to refuse this
service.

Mr. Blake: Counsel in his opening said this mat-
ter was a question as to whether or not a meter
should be set in this apartment house to permit
the owner thereof to resell—or distribute, was
the word he used,—the energy to his individual
tenants. The question as I see it before the Board
to decide is, as to whether or not the system of
regulation of utilities which has been carefully
built up in this State since 1911 is to be wrecked,;
that is, as I view it. The petitioner here it is
true is the owner, but it will develop in the case
that the owner has entered into an agreement
with a company known as the Meter Service Com-
pany. That company installs meters on the gen-
eral panel board that is set in the basement of
this apartment house. His contract with them, as
I am informed, and I suppose it will be produced,
1s that this intermediary will not be a utility, will
connect .a master meter which they ask us to set,
to these individual meters, and they will then read
the individual meters and bill the tenants at some
rate. Of course, nobody has control over that
rate, because they not being a utility, you have no
control over that. They will contract with the
tenants for a certain specified rate and will col-
lect that rate and the difference between the total
amount of their collections and the bill as rendered
on the reading of the Master Meter, will be divided
between the Meter Service Company and the land-
lord, in some proportion.

We have refused to set a master meter for the
resale of the energy and we have refused it be-
cause we know of no regulation by your Board re-

the setting of a master meter for resale
to tenants, and because it has been our policy and
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practice to refuse to set them. The only contract
we would have in a case like that would be with the
owner of the apartment house. The consumer, the
man who pays for the energy, and that is the test
that is set forth in this supervision company’s
case to which they have referred—if you will look
at the inspector’s report, your Commission, the
judge then sitting at the head of it, put his finger
right on it and said: who pays for this energy?
The man who pays ultimately for this energy is
the customer. The person who will pay ultimately
for this energy will be the tenant in this build-
ing. He will have no contract with us, the Utility;
he will have a contract with the Meter Service
Company, not a utility. We will have a contract
with the owner, not the ultimate user of the elec-
tricity. So that in the matter of dispute of bills
the tenants cannot look to the Utility Board or to
us for any adjustment of the dispute; in the matter
of an error in registration of meters, he cannot
complain to you as customers now do. He would
have to complain to his contractor, the Meter Ser-
vice Company, and they may or may not adjust
to his satisfaction.

In other words, all the regulation that has been
carefully built up to safeguard the utility on the
one hand and the customer on the other hand is
to be swept aside and a new company is to insin-
uate itself between our manufacture and distribu-
tion and the ultimate consumer. They are going
in to take a small portion of our business, the dis-
tribution from the master meter to the panel set
up in the apartment house, and for that they ex-
pect to collect the difference between the whole-
sale rate and the individual retail rate, and it is
that which we are protesting against and which I
assure you, sir, we will continue to protest against.
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Mr. Osborne: We may shorten this somewhat if
we could perhaps have some admissions on the
record.

Mr. Blake: Perhaps I ought to say, if we are
going to have some admissions; the fact is, sir,
that energy is now being supplied to these tenants;
the fact is, sir, that since the filing of this appli-
cation and even prior thereto we have held our-
selves ready and willing to serve the individual
tenants in this building from the meter board.

Mr. Osborne: May I interrupt and suggest what
I would like you to admit?

Mr. Blake: These are facts I think should come
to the Board’s attention, because you said our
threat was to discontinue the energy. We never
had any threat to discontinue the tenants.

Mr. Osborne: The petitioner, or the complain-
ant here, The Sixty-Seven South Munn Inc., is a
corporation of New Jersey; will you admit it?

Mr. Blake: I will admit that, yes, sir.

Mr. Osborne: I have a certified copy of course,
of their incorporation. They own the premises,
are the landlord; the company is the owner and
landlord of the premises at 67 South Munn Ave-
nue ; do you admit that ?

Mr. Blake: No, I cannot admit that. We have
had so many gentlemen in our office pretending to
be the owners of this property and it subse-
quently turned out they have little or no interest
in it, that I cannot admit it.

Mr. Osborne: On the assumption that this is
the correct description; they admit we own this
property in question?

Mr. Blake: Yes.

Mr. Osborne: Will it be admitted that this
apartment house is within 250 feet of the com-

Pany’s main supply of electricity?
Mr. Blake: Oh, yes.
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Philip Lipschutz, for Petitioner—Direct.

Phillip Lipschutz, sworn on behalf of peti-
tioner.

Direct examination by Mr. Osborne:

Q. Where do you live, sir? A. 5 Eppirt Street,
East Orange.

Q. Are you an officer of the corporation, the
Sixty-Seven South Munn Inc.? A. I am.

Q. What office do you hold? A. Assistant Sec-
retary.

Q. Did that company build this apartment
house? Did you buy it or build it? A. Sublet it
on contract.

Q. I do not mean, did you actually lay the bricks.
A. No. Yes, we built it.

Q. You built the apartment house; how large
an apartment house is it, just in a general way?
A. A ten story building with two bungalows on the
roof, consisting of approximately 106 apartments.

Q. Are any of those apartments now occupied?
A. About thirty of them.

Q. Is there electrical wiring and equipment in
the building for lighting and other domestic use
by tenants? A. There is.

Q. Was that put in at the cost of The Sixty-
Seven South Munn Inc.? A. It was.

Q. Can you tell me at what cost? A. The wir-
ing and fixtures, $40,000.

Q. So that you have an investment there of
over $30,000 in any event, in electrical wiring and
equipment? A. Yes, sir.

Q. Does that $40,000 include all the wiring in
the building? A. It does.

Q. Do you know what proportion of that is in-
cidental to furnishing the tenants in the building,
the occupants of the apartments with light, elec-

10

20

30

40



10

20

24
Philip Lipschutz, for Petitioner—Direct.

tricity for light and domestic purposes? A. I
would not be able to arrive at that.

Q. Who would know that? A. No one but an

electrical engineer can figure that proportion.
Q. Do you know whether the contract would
show that or not? A. No, it would not.

Mr. Blake: I think 1 might suggest to
the Court, I think it is a matter of no mo-
ment, because every apartment house owner
has to install electric wiring. All the com-
pany does in any building is to take the
lead into the panel board and meter.
Whether he spent $1,000 or $10,000 in wir-
ing the house, this company has nothing to
do with it.

Commissioner Gnichtel: He spent
$40,000, including that and his own?

Mr. Osborne: Perhaps we can dispose of
the matter by an admission that a consider-
able proportion of the amount is for the
purpose of supplying the tenants with elec-
tricity.

Mr. Blake: I assume that to be true, yes.

Q. Did you make application to the defendant
company, that is the respondent here, Public Ser-
vice Electric & Gas Company, for electric current
to be supplied to this building through a master
meter? A. I did.

Q. Where and when? A. At the Public Service
branch office in Orange, on August 31.

Q Who was present with you? A. Mr. Leo
Steiner.

Q. Will you state just what happened, who you
saw at the office of the company in Orange and
what took place? A. We spoke—I spoke to Mr.
Van Giesen.



Philip Lipschutz, for Petitioner—Direct.

Commissioner Gnichtel: I should say you
two could agree on the facts in this case in
ten minutes. I understand it is not a fact
case, 1is it?

Mr. Osborne: No, I do not think there
is any real dispute as to the facts. I sug-
gest perhaps Mr. Blake will agree to this:
That this witness together with Mr. Steiner
made application for the master meter to
the company for the purpose of obtaining
current at wholesale rates, for resale to
the tenants occupying the apartments in
this building.

Commissioner Gnichtel: Isn’t that all
there is to the facts?

Mzr. Blake: And we refused it. That is
correct.

Mr. Osborne: And that it was refused.

Mr. Blake: Yes, sir.

Commissioner Gnichtel: Is not that all
the facts in the case? The only question is
whether that refusal is justified. I under-
stand they furnish now direct to each ten-
ant.

Mr. Blake: No, sir. The Meter Service
Company, the intermediary------

Commissioner Gnichtel: I mean now, you
furnish other apartment houses direct to
each tenant.

Mr. Blake: Yes, sir, each tenant.

Commissioner Gnichtel: And this is a

new way of furnishing.

Mr. Osborne: We propose to show they
are furnishing this to other people.

Commissioner Gnichtel: T thought I
could shorten it.

Now Jersey State Libraxy
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Philip Lipschutz, for Petitioner— Cross.

Mr. Osborne: We can shorten certain
parts of it. We don’t want, of course, the
whole case to be made too short.

Cross-examination by Mr. Blake:

Q. Mr. Lipschutz, the electric wiring in this
building, whether it cost $30,000 or $40,000, is
wiring and fixtures that would be required whether
Public Service Electric & Gas Company set a
master meter and permitted you to resell the en-
ergy to the tenants or whether Public Service
Electric & Gas Company itself serves directly the
tenants in your building; isn’t that correct? A.
That is right.

Q. You would have that capital expense regard-
less of the method of service to the tenants; isn’t
that true, sir? A. Yes, sir.

Q. Have you any contract with any outside
party or any other party to render any electric
service in that building? A. With the Meter Ser-
vice Corporation.

Q. Have you a copy of that contract? A. I
haven’t got it here, no sir.

Mr. Osborne: I have it here, yes. We
will furnish counsel with a copy.

Commissioner Gnichtel: Do you want to
offer it now?

Mr. Osborne: Do you want to mark it
for identification?

Mzr. Blake: I would like to have it in the
case before we get through.

Mr. Osborne: Counsel desires to mark it
for identification at this time. We have no
objection.

(Contract between Motor Service Corpo-
ration and Sixty-Seven South Munn, Inc.,
marked R-1 for identification.)
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Q. Do you know of your own knowledge whether
the Meter Service Corporation, with which your
company has a contract, has entered into contracts
with individual tenants in the building? A. I do
not.

Q. Have you entered into any individual con-
tracts with the company for service in this build-
ing, as landlord? A. With the Meter Service Cor-
poration?

Q. No, with the tenants; have you as The Sixty-
Seven Munn Avenue, have you entered into any
agreements with the tenants? A. No written con-
tracts.

Q. You have no written contracts. What do
your leases provide? A. That they be supplied
with electricity.

Q. By whom? A. I don’t know the exact word-
ing of the lease.

Q I do not want the exact wording. By
whom are they to be supplied with electricity?

Mr. Osborne: We will furnish a copy of
the leases.

A. The Meter Service Company furnish the elec-
tricity.

Mr. Osborne: The witness says there is
alease. The contents of the lease, of course,
is the best evidence. He is now asked to
rely upon his recollection as to an instru-
ment. We offer to furnish a copy of the
lease. 1 object to his being called upon to
testify, particularly as he did not testify
correctly as to the facts.

Mr. Blake: He is the assistant secre-
tary.
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Commissioner Gnichtel: You are asking
about a lease. The lease will be the best
evidence.

Q As a matter of fact, sir, haven’t you di-

rected the tenants in your building to apply to

10 the Meter Service Corporation for electric service
in that building, and haven’t you sent letters to
that effect to them? A. We have.

Q. You have, have you not? A. Yes, sir.

Q. So that the contractual relations between
the tenants and the Meter Service Corporation for
electricity to be used in that building is direct be-
tween them and not between you and the tenants,
isn’t that correct? A. It is.

aQ Q Who is to collect the bills from the individ-
ual tenants? A. That is something I don’t know.

Q. When did you enter into the agreement with
the Meter Service Corporation, do you know? A.
I do not remember the date.

Q. The contract is dated the 20th of July? A.
That would be approximately that time.

Q What was the condition; in what stage of
completion had your apartment house arrived at

that time?
30 Mr. Osborne: I object to this as not
cross examination, and not material to this
issue.

Commissioner Gnichtel : T will allow the
question. If it is not cross-examination he
makes him his own witness.

A. It is really hard for me to tell you this.

Mr. Osborne: If you don’t know, say so

then.
40
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Q. Did work ever stop on the building? A.
Construction f

Q. Yes, construction work? A. It did.

Q. For how long a period? A. About two
weeks.

Q. When was that? A. I don’t know.

Q. You don’t know whether it was before or
after the execution of this contract? A. I don’t
know.

Q Have you any way of finding out as to what
the state of the building construction work was on
the 20th of July, 19287 A. Not to my knowledge.

Q. Wouldn’t you have some records to show it?
A. No.

Q. Wouldn’t your payments to the contractor
show how much work had been done up to that
time? A. The payments would be there but would
not show what work had been done.

Q. You would not make payments unless the
work had been done in accordance with the con-
tract, would you? A. I have no record as to what
state of completion it was.

Q. Is there anybody in your company, The
Sixty-Seven South Munn, Inc., that would have
that knowledge and information? A. I don’t
know.

Q. Pardon me? A. I don’t know.

Mr. Osborne: I object to this line of ex-
amination on the ground it is entirely im-
material and irrelevant, has nothing to do
with the issue in this case and it is just en-
cumbering the record with a lot of by-play.

Mr. Blake: They say they spent a large
sum of money. I assume they expect the
inference to be drawn that they spent this
sum of money in anticipation of the situa-
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tion which would later develop, that the in-
termediary company would enter the build-
ing and serve these tenants.

Commissioner Gnichtel: I will admit the
question.

Q You don’t know what officer would be fa-
miliar with the construction work of your com-
pany? A. I do not, sir.

Q. Who is the president? A. Herman G. Gold-
stein.

Q. Is he here today? A. No.

Q. Where does he live? A. Seventy Palisade
Avenue, Union City.

Q. Who are the other officers? A. Benjamin F.
Appel.

Q. Where does Mr. Appel live? A. His busi-
ness is in the Military Park Building.

Q. Where does Mr. Appel live? A. I don't
know.

Q. Does he live in the city or in the State? A.
Yes, sir.

Q. Does he live in Newark? A. Yes, sir, New-
ark.

Mr. Osborne: I would suggest this in-
formation can be obtained from either the
contractor or the architect if material.

Q. Who are the other officers? A. That is all.

Q. No secretary? A. Mr. Appel is secretary.

Q You are the assistant secretary? A. Yes,
sir.

Q. Who is treasurer? A. Mr. Goldstein.

Q. President and treasurer? A. President and
treasurer.

Q. The thirty tenants who are now occupying

your building are being served by electricity? A.
They are.
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Q. Through what meters? A. Through meters
installed by the Meter Service Corporation.

Q. They obtain that energy from what meter?
A. From the Public Service meter.

Q. That meter was set when and for what pur-
pose? A. The Public Service meter?

Q. Yes. A. I don’t know the date when it was
set. For the purpose of supplying energy.

Q. It was set for construction purposes, was it
not? A. Yes, as a temporary meter.

Q. As a temporary meter, for the contractors
who were building the building? A. Right.

Q. That is the Criterion Construction Com-
pany ? A. That is right.

Q. That company went into the hands of a re-
ceiver, did it not? A. It did.

Q. Had a receiver appointed? A. It did.

Q. The meter was continued in his name, was it
not? A. The receiver’s name?

Q. Yes. A. I believe it is; I am not sure.

Q. It is that meter which is now connected to
the sub-meters of the Meter Service Company
now serving the tenants in your building? A.
That is right.

Q. Has your company, The Sixty-Seven South
Munn Avenue made application to the Public Ser-
vice Electric & Gras Company for the service to
what we will term the public parts of your build-
ing? A. I am not familiar with what you mean
by the public parts.

Q. You are obligated by law to light certain
portions of your building, are you not? A. We
are.

Q. Have you applied to Public Service Electric
& Gas Company for energy to light the parts of

the building which by law you are required to
Light? A. It is.
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Q. Pardon me? A. It has been applied for.

Q. Has that been refused? A. No.

Q. The company uses power, does it not, also
in the building? A. It does.

Q. For elevator service? A. Yes.

Q. It takes that directly from the Public Ser-
vice Electric & Gas Company, does it not? A. It
does.

Q. On the meter? A. Yes.

Q. That energy has not been interrupted, has
it, at any time? A. It has not.

Mr. Osborne: What does he say, yes or
no?

Witness: No.

Mr. Osborne: Do you know of your own
knowledge ?

Witness: So far as I know.

Mr. Blake: I understand I am to have
a copy of the lease and a copy of this. Am
I correct in that, Judge?

Mr. Osborne: Yes, we will furnish a copy
of the lease.

Mr. Blake: A sample copy between the
tenants and the owner of the building, and
a copy of the contract between the Meter
Service Corporation and the petitioner in
this case.

Re-direct examination by Mr. Osborne:

Q. This contract between the owners, the Sixty-
seven South Munn Avenue and the Meter Service
Corporation, creating the Meter Service Corpora-
tion its agent for the purpose of furnishing this
service mentioned in the contract, was that made
before or after you had permission from the com-

pany to use the temporary meter to supply your
tenants? A. I don’t know.
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Q. Did you personally have anything to do
with the obtaining of permission to connect with
the temporary meter for the purpose of supply-
ing your tenants'? A. I did not.

Q. Someone else handled that? A. Yes.

Leo Steiner, sworn on behalf of petitioner.

Direct examination by Mr. Osborne:

Mr. Blake: May I ask that last witness,
before he leaves, if they have two forms of
lease, I would like a copy of each form.
They have one with energy and one with-
out. Can I have a copy of each form of
lease?

Mr. Osborne: Yes. I will have to in-
quire into what the leases are and get them.

Q. Mr. Steiner, where do you live? A. 694 Hax-
ton Avenue, Orange.

Q. Are you an officer of the corporation, the
Sixty-Seven South Munn, Inc.? A. No, sir.

Q. Are you an officer of the Meter Service Cor-
poration? A. Yes, sir.

Q. Did the Meter Service Corporation enter
into a contract with the Sixty-Seven South Munn
Avenue, Inc., to act as its agent in connection
with the supply of electricity to its tenants? A.
Yes, sir.

Q. I show you Exhibit R-1 for identification and

ask you whether that is the contract? A. Yes,
Sir.
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Mr. Osborne: We will offer this at this
time in evidence, your Honor, so it will be
in the record.

(Copy of contract between Meter Service
Corporation and Sixty-Seven South Munn,
Inc., received and marked Ex. P-1.)

Q. Do you know Mr. Heydecke? A. Yes, sir.

Q. Who is Mr. Heydecke? A. Do you want me
to point him out?

Q. No, just describe him. A. I understand he
is the general auditor of the Electric & Gas Com-
pany.

Q. Did you make any application to Mr. Hey-
decke for leave to connect the house meters with
the master meter that had been installed? A. No,
Sir.

Q. You did have some contracts with Mr. Hey-
decke? A. We called Mr. Van Giesan on the tele-
phone in reference to that, I believe.

Q. Did you make application for permission to
connect the meters with the master meter, the
local apartment meters? A. Well, there was no
such thing as application made.

Q. Just tell us the circumstances under which
that connection was made. A. I believe it was—I
just want to place this date in my mind—on the
27th day of September, I believe.

Mr. Blake: You have sworn many times,
it was the 28th.

Witness: This was something different.
The 28th is when the connection was made.
But on the 27th day of September, we got
in touch with the Orange office of the Pub-
lic Service, respecting the right to hook up
the tenants with the meter on the premises.
An appointment was made with Mr. Bald-
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win, I believe he was the inspector, to go
on the premises the following morning. Mr.
Baldwin was on the premises the following
morning. Do you want the circumstances?

Q. Just tell us what took place, yes. A. Mr.
Baldwin was asked as the Public Service inspector
whether we could hook these wires up to the
meters on the property with some sort of connec-
tions—I don’t know just what they call them. Mr.
Baldwin gave permission to do certain things on
the property, which were followed out very
closely.

Q. Was the purpose of that to supply the ten-
ants with electricity? A. The purpose of that was
to supply the tenants with electricity until such
time as the master meter was granted, or, as it
happened, refused.

Q. Had an application for a master meter been
made at that time? A. Application was made on
August 21st.

Q. Had there been any reply? A. There was
no reply.

Q. No consent or refusal at the time you are
now testifying about? A. No. There was a re-
fusal on that same afternoon, on the 28th in the
afternoon, when we received the refusal, some-
wheres around 3:30 or 4 o’clock in the afternoon.

Q. Who was present during this conversation
with Mr. Baldwin, besides yourself? A. Mr. Clark
was present and Mr. Diehl, several of the elec-
trical men on the job.

Q. Were there tenants in the house?

Mr. Blake: You say we received refusal.
* Who was we, who was refused?
Witness: Mr. Van Giesan called me up
on the telephone.
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Q. Who is Mr. Van Giesan? A. Mr. Van Giesan,
I understand, is the assistant to the agent at
Orange.

Mr. Blake: He refused you to do what?
Witness: He advised me he had been told
10 by the authorities or by the people in New-

ark that they would refuse to grant the
master meter for the resale of current.

Mr. Blake: That was September 28th.

Witness: That was the afternoon of Sep-
tember 28th.

Mr. Blake: By the authorities in New-
ark, who did you understand?

Witness: I don’t know. 1 understand

Mr. Heydecke handles that.
20

Q. What did you understand him to mean by
the authorities, the principal office of the com-
pany? A. Naturally, the principal office of the
company, whoever we done business with pre-
viously.

Q. Were there tenants in the building at that
time? A. Yes, sir.

Q. Being supplied with electricity? A. Yes.

Mr. Blake: How many?

Witness: Off-hand, that is very difficult
to tell. Tenants are liable to have moved
'in; whether they were using electricity or
not, I don’t know. I understand some-
wheres upwards of twenty tenants.

Mzr. Blake: I mean on September 28th.

Witness: Yes, sir, upwards of twenty
tenants either moved their furniture in or
they were connected for electricity with the

4Q fuses in the submeters, in the boxes con-
nected to the submeters.
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Q. Was there later any effort made by the Pub-
lic Service representatives to induce the tenants
to rescind any contract which they made with you
or with the landlord? A. After the time when
the temporary injunction was refused and prior
to the appeal,—I believe our appeal was made that
very afternoon—Mr. Van Giesan with three or
four other gentlemen—I don’t know who they
were—went around to the various tenants, started
at the 10th floor of the building and began work-
ing down, seeing every one of the tenants. We
later found out through questioning of some of
the tenants, that they endeavored to have the
tenants sign a contract with the Public Service for
light. The tenants advised them, we are being
supplied light from the owner.

Mzr. Blake: I don’t think he can tell what
the tenants said. I have no objection to his
testifying to what we did.

Q. Did you have any personal knowledge of
efforts made by the company to induce the tenants
to violate their contract with the landlord and
enter into a contract with the Public Service? A.
Yes. "The owner made efforts to find out what the
Public Service were doing in the building and
found out from one of the tenants------

Mzr. Blake: He is going right back.
Q. Do you know that of your own knowledge;
were you present at the conversation and heard
the tenant? A. No, sir.

Mr. Blake: I will state for the record—
there is no dispute about it—that we as-
sured the Vice Chancellor there would be
no interruption in service; we would solicit
from the tenants individual contracts from
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them and we would set our meters. In
accordance with our offer to the Vice Chan-
cellor we immediately did so when he dis-
missed or discharged the restraint. There
1s no secret about that.

Q. Were you present when any threats were
made to the tenants in the building, that unless
they complied with the demands of the Public Ser-
vice, that their current would be cut off? A. I
was not present with the tenants. I know an affi-
davit was signed by one of the tenants.

Q. To that effect? A. Yes, sir.

Mzr. Osborne: I think you have a copy of
that, Mr. Blake.

Q. Do you know whether or not the current was
actually cut off? A. Yes, sir.

Q. Do you know how it came to be cut off by the
Public Service? A. I know Mr. Heydecke and
Mr. Van Giesan and quite a few other gentlemen
were up on the property with the intention of re-
moving our meters and putting theirs in. That
was on the afternoon of the 10th of October. We
advised Mr. Heydecke that we would not allow any
of the property of the owner to be interferred
with. Mr. Heydecke or some of the subordinates
of Mr. Heydecke made demands to enter the meter
room. We refused. Finally they sent a meter
reader and said; you are not going to refuse him
entrance. We said, no. We allowed the meter
reader to go into the room and read the meter.
Subsequently, Mr. Baldwin sought permission.
We asked what he wanted. He wanted to see if we
were jumping his meter. Certainly you can go in
and see whether we are jumping the meter. Mr.
Baldwin went in and I asked him whether we were
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jumping the meter and he said no. Subsequently
Mr. Heydecke made the remark that we will get
into that meter room. Subsequent to that the
chief of the fire department of East Orange came
to the premises. The chief of the fire department
investigated the various wires. Mr. Baldwin had
mentioned it was a fire hazard. We maintained
that it was not a fire hazard. The Chief made the
remark; well, I know Mr. Baldwin for fifteen or
eighteen years and if he tells me it is a fire hazard,
I have to take his word for it; I don’t know my-
self. We finally pursuaded the chief to wait until
such time as our electrical man could come up on
the premises and satisfy him whether it was a fire
hazard or not, and if it was determined it was a
fire hazard we would immediately take such steps
to protect the property so that it would not be a
fire hazard. The chief agreed to wait until the
following morning. In the meantime the inspector
of the building department came to the premises.

Q. Do you know how the inspector of the build-
ing department happened to come? A. Well, I
don’t know why else------

Q. Or the fire chief? A. I don’t know who else
asked the fire chief to come except the Public Ser-
vice people. -Of course, I have no direct knowl-
edge of it.

Mr. Blake: I would not testify to it then.
Mr. Osborne: Perhaps you will admit it.
Mr. Blake: No. But if we did, it is no
crime. They went and took the wires out;
they found it was such a hazardous thing.
Witness: The building inspector came
upon the premises and finally I was ad-
vised of the situation that there was no
certificate of occupancy of the premises. 1
asked the building inspector what was
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necessary to have that done. He mentioned
there were certain things had to be done
by apartment houses to comply with the
code of the City of East Orange at the time
that a certificate would be given. I was un-
der the impression right along that the cer-
tificate of occupancy was obtained by the
owner. The fire chief, after hearing the
building inspector mention the fact that
there was no certificate of occupancy, men-
tioned in practically these words: Well, I
don’t know positively whether it is a fire
hazard or not, but as long as nobody 1s sup-
posed to live here, I don’t see what dif-
ference it makes. We will cut the wires.
Mr. Baldwin, the Public Service inspector,
as soon as he heard that, without authority
from the chief except for the fact that the
chief said: we will see the wires are cut;
pulled the wires off. In fact, was in such a
hurry to pull the wires off that he almost
burned his hands. They were live wires.
During the entire afternoon, while the chief
was there, Mr. Baldwin was right on the
chief’s back every minute, asking can I pull
these wires; can I pull these wires; showing
great eagerness on his part to pull the
wires, for what reason I don’t know.

Mr. Blake: There is no dispute about it.
The restraint under which we had been
laboring had been dismissed and we had a
perfect right to go in and take the wires
down as we had the landlord’s consent to
go into the premises.

Commissioner Gnichtel: I do not see what
difference it makes. You seem to think it
has some bearing on the case. What dif-
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ference does it make whether the fireman
came there or not? If they are entitled to
have electricity supplied, they are entitled
to it whether the fireman said that or not.

Mr. Osborne: I have endeavored to keep
all collateral matters out.

Witness: I can touch on the facts of the
case as they happened that afternoon.

Q. Now then, the wires were pulled and they
were without light, were they not? A. Yes, sir.

Q. Did you get a certificate of occupancy from
the building department? A. I understand the
owner got it the following day.

Q. You would not know that? A. I would not
know that. It is up to the owner to get that.

Q. Do you know whether there was obtained an
underwriter’s electrical inspection certificate? A.
Yes, sir, our electrical contractor received it, in
fact it was turned over to me and I believe I turned
it over to you, Judge Osborne.

Cross-examination by Mr. Blake :

Q. You do not want us to believe that you got
a certificate, an underwriter’s certificate for the
wire as you found it before the fire chief came
there and said it was hazardous, do you? A. The
wires were changed subsequently.

Q. When you got the certificate is after the wire
had been changed, when they were put in cables
and had been properly fused; that is when you
got the consent from the underwriters? A. That
1s true.

Q. You do not charge that Public Service inter-
fered in any way with your getting the certificate
ot occupancy to the building? A. Do I charge
what? 6
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Commissioner Gnichtel: Never mind that.

Q. How long have yon been an officer of the
Meter Service Corporation? A. Sometime in May.

Q. Of this year? A. Yes, sir.

Q. Prior to the execution of this agreement?
A. Yes, sir, prior'to the execution of this agree-
ment.

Q. The Meter Service Corporation is a corpora-
tion of the State of New York? A. Not the Meter
Service Corporation of which I am an officer.

Mr. Osborne: He is talking about the
Meter Service Corporation that made this
contract.

Witness: Yes, sir. «

Q. That is a corporation of the State of New
York, is it not? A. Yes, sir.

Q. That contract has been transferred to the
Meter Service Corporation of New Jersey is that
correct? A. Yes, sir.

Mr. Osborne: Assigned to the New Jer-
sey Corporation.

Mr. Blake: It is attached right to the
contract.

Q. The New Jersey Company of which you are
an officer is organized under the general corpora-
tion laws of the State of New Jersey, is that cor-
rect? A. I believe so.

Q. You are an officer of it, aren’t you? A. Yes,
sir.

Q. Vice-President. It is organized not under
any section of utilities, having to do with the or-
ganization of utilities, is it? A. I don’t think I
quite understand your question.
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Mr. Osborne: I object.

Commissioner Gnichtel: He said it was
under the general law.

Mr. Osborne: The certificate is the best
evidence.

Mr. Blake: I assume you have a copy of
that which you will let me have.

Mr. Osborne: I will get a copy for you.
It is a matter of public record.

Mr. Blake: This gentleman was inform-
ing me where it is filed in various places.
I assume if they go into Court and assert
a right it is up to them to establish it.

Mr. Osborne: This company does not
assert any rights. It is the landlord who is
asserting the right.

Commissioner Gnichtel: Do you repre-
sent both companies ?

Mr. Osborne: It is not a party to this
proceeding at all.

Commissioner Gnichtel: The Sixty-Seven
South Munn Avenue.

Mr. Osborne: That is the party. They
may hire Bill Jones to do something for
them, or any other corporation.

Q. Under this agreement which you have with
The Sixty-Seven Munn Avenue, the owner of the
property grants to your company the full, abso-
lute and complete right and privilege and author-
ity to purchase from Public Service Electric &
Gas Company hereinafter called the central sta-
tion, all electric current used in and about the
above mentioned premises for light and power, is
that right? A. I believe that is what you are
reading there.

40
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Mr. Osborne: I object. The contract
speaks for itself. I don’t think the witness
should be called upon to interpret it.

Commissioner Gnichtel: He has answered.

Q. Under this contract you have the right to

10 resell such current so purchased, to the owner and

each and all of the tenants upon said premises
through sub meters?

Mr. Osborne: I object.
Commissioner Gnichtel: The contract is
in evidence.
Mr. Blake: Yes, but there are questions I
want to ask based on the contract.
Commissioner Gnichtel: Why not say,
20 you have a right under the contract.

Q. You have a right under the contract to pur-
chase all the energy from the Public Service and
sell it to the building?

Mr. Osborne: I object. The contract
speaks for itself.

Commissioner Gnichtel: The contract
says that.

2q @ What do you do in the event that a tenant
in the building does not pay his bill ?

Mr. Osborne: I object. What business is
it of this company what they do?

Commissioner Gnichtel: I think that is
material.

A. We follow the same policy that Public Service
follows.

Q. What do you do? You have never been

40 operating in this territory, have you? A. No, sir,
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but I happen to live in this territory. I know what
the Public Service does.

Q. I am asking what you do. If you will answer
my question we will get along faster. A. We send
them a letter advising them that their bill is past
due.

Mr. Osborne: I renew the objection.
Commissioner Gnichtel: I will allow the
question.

Q. If they don’t pay, what do you do? A. We
wait until the second month; if they don’t pay
their bill at the end of the second month, we follow
the same procedure as the Public Service and
turn their current off.

Q. Cut them off? A. Yes, sir.

Q What does the tenant do who has neglected
to pay his bill or refused to pay his bill because
of a dispute; what does he do? A. He does ex-
actly as the Public Service does.

Q. Tell us what you do. What does the tenant
do? A. He is undoubtedly without light.

Q. He is in the building as a tenant and has no
light? A. Yes, sir.

Q. Public Service Electric & Gas Company is
the company serving electric light in this terri-
tory, is it not? A. I believe they are.

Mzr. Osborne: 1 object.

Q. If the tenant applies to Public Service Elec-
tric & Gas Company------

Commissioner Gnichtel: I think this is
material. Do you know they are?

Witness: I assume they are.

Mr. Blake: The Commission knows it.
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Commissioner Gnichtel: He knows it,
too, because he said he knows the practice
of the Public Service and he gets electric
light from them. Isn’t that what you said
before?

Witness: Yes, sir.

Q. You are purchasing it from them now? A.
You mean at my own home?

Q. No, at 67 Munn Avenue. You are getting
current from the Public Service right in these
premises at the present time? A. You say we are
getting current from the Public Service?

Q. Yes. A. The owner is getting it from Pub-
lic Service; we as agents are handling the propo-
sition for him.

Q. Under this contract are you not given the
sole right, privilege and authority to purchase
from Public Service Electric & Gas Company,
herein called the central station, all power and
energy used; you are given that right, aren’t you?
A. 1 believe that is what the contract says.

Q. Isn’t that what you are doing now? A. As
their agent, yes.

Q. I don’t care how you are doing that; you are
given the sole right to do it, and you are doing it.
A. We are purchasing it as their agents.

Q. I don’t care in what capacity you are pur-
chasing. You are now purchasing current from
Public Service Electric & Gas Company? A. I
don’t believe we are; no, sir.

Commissioner Gnichtel: Who do you
mean by we?
Witness: The Meter Service Corpora-

tion. I believe counsel is referring to that.
Am I right?
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Q I am referring to the Meter Service Cor-
poration; you are an officer of that company.
From whom are you getting your enegry? A. We
are naturally getting it from the owner.

Commissioner Gnichtel: That is who!
Witness: Sixty-Seven South Munn, Inc.

Q. You are getting it from the owner? A. Yes,
sir.

Q Do you know from whom he is getting it?
A. 1 believe he is getting it from the receiver on
the premises.

Q. Do you know from whom the receiver is get-
ting it? A. I believe the receiver is getting it
from the Public Service Electric & Gas Company.

Q. You will admit that the energy being used
by that apartment is generated by the Public Ser-
vice Electric & Gas Company? A. It is generated
by them, yes.

Q. And distributed as far as the temporary or
construction meter by them? A. Distributed un-
til—

Q. Yes, up to the temporary meter? A. Yes,
Sir.

Q. You take it from the temporary meter and
take it where? A. Through sub-meters.

Q. On the panel board? A. Yes, sir.

Q. What do you own on that panel board other
than the sub-meters? A. Nothing.

Q. If one of the tenants are in the building re-
fused to pay his bill for a period of two months,
you shut him off? A. Yes, sir.

Q. If that tenant applies to Public Service Elec-
tric & Gas Company, who is serving the owner as
you say, and serving other residences and apart-
ments in that vicinity, will you take your meter
out and permit Public Service Electric & Gas

20

S|



20

40

48
Leo Steiner, for Petitioner— Cross.

Company to set a meter in place and serve that
particular tenant? A. I never had experience in
that direction.

Q. Never had any experience? A. Not in that
direction.

Q You are not subject to any regulations by
the Utility Board requiring you to give service,
are you?

Mr. Osborne: I object. That is for the
Utility Board to determine.

A. That I don’t know.

Q. Do you require a deposit from all the cus-
tomers, do you know? A. Not from all of them.

Q. You have in your contract the right to re-
quire deposits from customers? A. We have the
right to. That does not say we get it.

Q You have the right to? A. We have the
right to, yes, sir.

Q. Who reads the meters? A. One of our men
reads the meters.

Q. An employee of your company? A. An em-
ployee of our company, yes, sir.

Q. Are any of your meters tested or inspected
by the New Jersey Board of Public Utility Com-
missioners? A. Are any of our meters tested by
the New Jersey Board of Public Utility Commis-
sioners?

Q. That is the question. A. Inspectors of the
Board do you say?

Commissioner Gnichtel: Yes.

Q. Are any of your meters inspected by the in-
spectors of the Board of Public Utility Commis-
sioners? A. They have not been so far.

Q In the event of a dispute of a bill, a disputed
bill, who settles the dispute between the tenant
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and yourself? A. It is settled between the meter
service and the tenant.

Q. Has the tenant as against you, any recourse
to the Board of Public Utility Commissioners, a
Commission set up under the statutes of this
State to handle such an emergency? A. That I
don’t know.

Mr. Osborne: I object. That is a ques-
tion of law.

Commissioner Gnichtel: He has an-
swered.

Mr. Osborne: He answers after my ob-
jection.

Commissioner Gnichtel: His opinion
would not have much weight. He says: I
don’t know. That is an answer.

Q. You also have the right under your contract
to sell to the owner? A. Yes, sir.

Q. All the energy he uses; is that correct? A.
I believe that is what the contract reads.

Q. To whom is the bill for the energy consumed
at the master meter rendered? A. It has not been
rendered as yet in this State.

Q. Pardon me? A. It has not been rendered
as yet in this State.

Q. Rendered in other States to whom? A. To
the owner.

Q. To the owner of the building? A. Yes, sir,
and sent to us in other States.

Q. What practice do you propose to follow in
this State? A. All I know is the Public Service
have refused to deal with us. They want to deal
with the owner. We said we are perfectly satis-
fied.

Q. What practice will you follow in this State;
take the bill from the owner? A. We will take it
from him?
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Q. Yes. A. Either that or the owner will in-
struct the Public Service to mail the bill at a cer-
tain place. I don’t know just what their policy
will be. I imagine we will ask them to have the
bill mailed to the Meter Service Corporation.

Q. Assuming the tenant has paid his bill to you
and assuming that you or the landlord neglect to
pay their bills to the Company, the Public Service
Electric & Gas Company, and your service is shut
off for non-payment of bills; what happens to the
tenant who has paid his bill to you, what happens
to his service? A. Naturally if the Public Service
shut off the light, it naturally is out.

Q. So if you neglect to pay your bills, the com-
pany having a contract with you or the owner, of
whom you are the agent, discontinues service, the
tenants in the building, although they have paid
their bills will be without light, is that correct ?

Mr. Osborne: I object. That is a pure
supposition, because they never pay in ad-
vance in any event.

By Commissioner Gnichtel:

Q. In the other states where you are operating,
are you the agent of the owner too? A. Yes, sir.

Q@ The same plan as you have here, the same
kind of contract? A. As far as I understand. Yes,
the same kind of contract.

Q. What states do you operate in? A. New
York State. I believe the president of the com-
pany is here and he is in a position to give you
the information about that.

Q. You spoke of another state. I wondered

what you had in mind. New York State? A. Yes,
Sir.
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By Mr. Blake:

Q. For the service you render, you divide fifty
percent of the profit, is that correct, half to the
owner and half to yourself? A. The contract is
very clear.

Q. This contract says fifty-fifty; is that the way
it 1s divided? A. It depends upon certain installa-
tion of electrical refrigeration.

Q I am speaking of the contract. Is that the
only one in existence? A. No. That particular
contract refers to two different percentages, de-
pending upon whether there are individual units
of electric refrigeration installed or whether there
is a multiple or central system.

Q. If individual units of electrical refrigera-
tion are installed then it is divided on the basis
of fifty to the owner and fifty to you? A. Yes, of
the gross profits.

Q. Of the gross profits arising from this trans-
action? A. Yes, sir.

Q. If the individual units are not used and you
have a central system of refrigeration then it is
divided thirty-seven and one-half percent to the
owner? A. That is correct.

Q. And sixty-two and a half percent to your
company? A. I believe the contract is self ex-
planatory.

By Commissioner Gnichtel;

Q. What is the advantage of your service? A.
Well, our service, from what I understand, gives
the owner an opportunity of making additional
profit out of his equipment that he otherwise would
not be able to do, and furnishing a satisfactory and
proper service.

Q. You make a profit out of it too? A. We
naturally make a profit for the service we give.
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Q. And the owner makes a profit? A. Yes, sir.

Q. The tenant has got to pay for all that? A.
I beg your pardon.

Q. The tenant pays for it? A. The tenant pays
exactly the same rate which he would to the Pub-
lie Service.

Q. Does he get anything in addition to what he
would get if he was connected directly to the
utility? A. That I don't know. I don't believe so.

Mr. Osborne: We have the president of
the company here who will testify to that.
This witness apparently does not know.

By Mr. Blake:

Q. Now at the time you were refused you say
by Mr. Van Griesan, who in turn had been in-
structed by the central office not to set the master
meter, there were twenty tenants in the building
at that time, occupants of that building? A. I
told you they may have put their furniture in and
just used it part of the time. How much they used
it I don’t know.

Q. What was your business prior to your con-
nection with this company in March of this year ?
A. I was in the knit goods business.

Mr. Osborne: I would like to call a wit-
ness a little out of his turn.

Maxwell M. Chesl ee, sworn on behalf of peti-
tioner.

Direct examination by Mr. Osborne :

~ Where do you live? A. I am a resident of

New York State, I live in Brooklyn.
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Q. What is your business? A. I am manager
of the Industrial Office Building.

Q. This building that we are in? A. Yes, sir.

Q Do you receive current in this building, elec-
tric current, for the use of tenants of the build-
ing? A. Yes, sir.

Q. Who do you receive it from? A. Public Ser-
vice Electric.

Q. This is part of their territory? A. Yes, sir.

Q. You get it through a master meter? A. Yes,
sir.

Q. Do you redistribute it to tenants? A. Yes,
sir; not to all tenants.

Q. Do you redistribute it to some of your ten-
ants? A. Just the tenants located in the conces-
sion space, the lobbies and stores.

Q. The offices, you include the cost of electric
light in your rent? A. Yes, sir.

Q. But to the other tenants in the building, in
the lobbies and stores, you resell it to them? A.
Yes, sir.

Q. Do you do that through other meters than
the master meter? A. Yes, sir.

Q. They have individual meters ? A. They have
individual meters for each store.

Q. Do you get your current from Public Ser-
vice at the wholesale rate? A. Yes, sir.

Q Through a master meter? A. Yes, sir.

Q. And then distribute it at a rate agreed upon
between yourselves and the tenants through your
sub-meters? A. Yes, sir.

Cross-examination by Mr. Blake:

Q. Is this an apartment house, sir? A. No, sir,
it is an office building.

Q. The building and the stores that you speak
of, all have access to the public halls in this build-
ing, do they not? A. Yes, sir.
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Q. They have; the stores have entrances on
the public streets, do they not? A. Yes, sir.

Q. The booths you speak of in the interior of
the building are the cigar booths that are located
in the main corridor? A. Not cigar. The beauty
parlor and barber shop and bootblack and print
shop and so on.

Q. All have access to the main corridor which
is a public place in the first floor of this building?
A. Yes, sir.

Q. All the others are facing the outside of the
building and have access to use the streets? A.
Yes, sir.

Q. Above the first floor, is anybody served on
meters? A. No, sir.

Q. That 1s all included in your rent, is it not?
A. Yes, sir.

Q. The business you are conducting here is the
business of running an office building? A. Yes,
sir.

Q. And you supply all your tenants above the
first floor, where they have no access to a common
floor level or the outer streets, you include the
light the same as the heat in your rent, do you
not? A. Yes, sir.

By Commissioner Gnichtel:

Q. What do you do with the cigar store? A.
The cigar store, they pay for their current through
a meter. We have a meter installed.

Q Pay you or pay the Public Service? A. They
pay us. We bill them each month for the current
consumed.

Q. All the stores in the front of the building do
that? A. Yes, sir.
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By Mr. Osborne:

Q. Do you bill at the same rate that you pay
the Public Service? A. No, sir. We figure our
overhead and expense involved in taking the read-
ing and billings and everything in connection
with it. It is very little more.

Q And the investment on the equipment? A.
That is it.

By Mr. Blake:

Q. What do you bill them at, what rate? A. I
don’t know what the rate is now. The bookkeep-
ing department handles that.

By Mr. Osborne:

Q. The Public Utility do not have anything to
do with your contract between yourself and the
tenants, so far as you know? A. So far as I
know, no, sir.

By Mr. Blake:

Q May I ask what rate you charge? A. I don’t
know whether it is five cents or six cents; some-
wheres in that neighborhood.

Sven Gafver t, sworn oil behalf of petitioner.

Direct examination by Mr. Osborne:

A Q. Mr. Gafvert, are you president of the Meter
Service Corporation of New Jersey? A. I am.

Q. Did you have a conference with Mr. Thomas
N. McCarter, president of the Public Service, re-
garding this matter? A. I did.
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Q. Will you state the subject matter of the con-
ference? A. Mr. McCarter claimed that he was
opposed to anything that would take money out of
the Public Service Corporation’s pocket, and when
I showed the decision of the Supervision Com-
pany he said: ‘Well, if it is a matter of law, natu-
rally we will have to abide by it.’

Q. Who was with you? A. Mr. Gough.

Q. Have you been in this sub-metering business
for any length of time? Are you familiar with
it? A. I started the sub-metering line in 1913;
that is, in the metering line, not the sub-metering
line in 1913; the sub-metering line in 1916.

Q. Just tell us how many years you have been
in it, in order to judge whether you have had any
experience or not. A. Twelve years.

Q. Are you connected with the New York Com-
pany as well? A. Yes, sir, I am.

Q. What is the advantage, if you can tell us, if
any, to the tenants or to the landlord or to both,
in such an arrangement as is indicated here? A.
The landlord uses the main part of the electrical
supply for the building and, therefore, receives
his rate slightly cheaper because of the whole-
sale rate than he would if he purchased the power
only for his own use.

Q. In other words, in addition to the quantity
that the landlord uses he can furnish an additional
quantity? A. Yes, sir.

Q. He will be able to secure a lower rate; is
that what I understand?

Mr. Blake: I think he better answer.

(Answer read.)

Witness: May I put it a little more ex-
plicit ?

Commissioner Gnichtel: Yes; I think I
understand what you mean.
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Witness: If the landlord purchases only
for his own use for the power supplied in
the building and for his public light, he uses
only a certain number of kilowatt hours.
If he purchases the supply for the entire
building he adds on the tenants the. kilowatt
hours used by the tenants and therefore re-
ceives a lower rate on the entire supply.

Q. Does the landlord on his resale to the ten-
ant thereby obtain any earnings on his invest-
ment in electrical equipment? A. He does, yes.

Q. Is that one of the advantages? A. That is
of course an advantage.

Q. What advantage is there to the tenant, if
any, in this kind of service? A. Only that in most
cases they can receive quick service whenever
there is an emergency, because they do not need
to call the Public Service. The superintendent
can immediately put in a fuse, which they cannot
do on the Public Service meters.

Q. Then the advantage to the tenants is, for the
same rate, they have immediate and quick service
on the premises? A. Yes, sir.

Q. In connection with their electrical supplv
is that right? A. Yes, sir.

Commissioner Gnichtel: You say he sets
the same rate?

Mr. Osborne: Yes, because that is what
the contract provides; the lease provides
for that.

Commissioner Gnichtel: The same r
that the Public Service gets?

Mr. Osborne: The tenant is charged
same rate he would have to pay the Pul
Service.

Commissioner Gnichtel: He gets the
tail rate?
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Mr. Osborne: That is what he would have
to pay the Public Service, the retail rate.

Commissioner Gnichtel: The landlord
gets it at the wholesale rate.

Mr. Osborne: He gets it at the wholesale
rate.

Commissioner Gnichtel: So there is a
profit divided between the landlord and
you?

Witness: Really it is not a wholesale
rate, it is a sliding scale rate, starts at nine
cents and goes down.

Commissioner Gnichtel; Where do you
get the rate from?

Witness: From the Public Service Cor-
poration.

Commissioner Gnichtel: You base it on
the same rate.

Witness: Exactly the same rates charged
by Public Service Corporation for a like
amount of electricity consumed; there is no
difference.

By Mr. Osborne:

Q. Assume, Mr. Gafvert, an apartment contain-
ing more than 100 families supplied with electric
current through one meter at the request of the
owner where the owner pays for all of the current
consumed through that meter and furnishes it to
his tenants, which is included in the rent, such as
for instance an office building or loft building or
apartment where the light is included in the rent
(such a situation for instance, your Honor, as the
Chief Justice referred to yesterday in his own
hotel; he said while it is true he does not get a
separate bill for it, he imagines he pays for his
light in his rent); assume such a situation, and
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then assume the same apartment house with a
similar number of tenants supplied with electric
current through one meter and the owner paying
for all the current passing through to bhe tenants
in the building through sub-meters and charging
each tenant according to the number of kilowatt
hours of electrical energy consumed; assuming the
same number of tenants exist in each case and the
same consumption, what would be the use in each
case; would there be any difference in the amount
chargeable to the owner by the central station?
Do you understand that question? A. I under-
stand your question. There would be and would
not be, because where the tenant pays for the elec-
tricity, the amount of electricity used by him is
smaller than it would be if he did not pay for it.

Q. In other words, if it is not metered to him
he wastes 1t? A. That is correct.

Q. Assuming that they use the same amount of
current in either event. A. Then the rates would
of course be the same.

Q. To the landlord; so the landlord, whichever
system 1s used, has to pay the company the same?
A. That is correct.

Mr. Blake: The witness specifically in-
jected in there an element.

Mr. Osborne: With that qualification.

Mr. Blake: That is the whole qualifica-

tion. If two and two are four are two and-

two four; that is what the Judge thought
he was asking, but the witness specifically
says this—it all goes through a meter, a
master meter and is then remete'red to the
tenants and the same amount of electricity
1s consumed, whether or not the landlord
who 1is responsible for the bills on the
master meter would not pay just the same
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amount of money. Of course, the answer
to that is yes, he would. But the witness
said, and put his finger on the sore spot
in the case, that if there is no check upon
the use of energy by the tenant he uses more
electricity and therefore more electricity
will be registered going through the master
meter and therefore the company gets more
revenue out of that apartment than it would
by having a check on the place at each in-
dividual house. Then the Judge ends up
the question; it would be just the same. The
witness has put his finger on the meat of it.

™

Q. Assuming an office building having many
tenants and consuming a given quantity of elec-
20 trical energy per month, in each case the energy
is supplied to the tenants by the owner and charged
for at a flat rate and the rate added to the rent,
also assuming an apartment under similar condi-
tions, is there any difference in the cost to the
central station? A. The cost to the central sta-
tion?
Q. The cost to the central station, being the
company manufacturing, generating and supply-
ing electricity? A. There should not be.

30
z'?oss-examination by Mr. Blake:

Q. You have been in the business since 1913;
first you told us the metering business and then
you said the sub-metering business. A. Yes, sir.

Q. What is the distinction between the two? A.
I was with the New York Edison Company for
three years.

Q. You were with the New York Edison Com-

pany in what department? A. In the meter de-
40 partment.
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Q. Then did you start this sub-metering com-
pany? A. I did not.

Q. Was that already in existence when you went
with them? A. You mean the company itself?

Q. Yes. A. The company was not in existence,
no.

Q. Were there any concerns in New York at that
time conducting that business? A. There were
several.

Q Were there any in 1913? A. Yes, sir.

Q. Do you know how long prior thereto there
had been? A. That I could not say.

Q. But over a long period of years this prac-
tice has obtained in New York, has it not? A. It
has, yes, sir.

Q. Whether it was prior to or subsequent to
public utility regulation, this practice grew up, do
you know? A. From my understanding, sub-
metering has been going on in many cities since
about 1902.

Q. About 1902 is when it first started. As a
meter man you know that the presence or non-
presence of a meter in either an office or in a home
has a great deal to do with the amount of energy
that is consumed in that office and in that home,
isn’t that true. A. That is true.

Q. If there is no meter, the use tends to be an
extravagant use? A. Bight.

Q. For instance, right in this building, with the
bright sun shining, we would not have the lights
burning if we were being metered for them? A
No.

Q. There is an advantage to the utility to en-
courage the use of its product, is there not? A
Yes.

Q. Of course, the more of a product that is used,
the better rate the consumer will eventually get,
won’t he? A. I doubt it.
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Q. Well, under regulations, the cheaper it can
be distributed to him, ultimately the consumer
would get the benefit? A. Yes, but the landlord
pays in cases like this.

Q. I am not talking about the landlord. I am
dealing with principles now. With an increase
in consumption, it reacts to the advantage of the
consumer, does it not? A. That is right, yes.

Mr. Osborne: Did you say it does?
Mr. Blake: It does.

Q. In an apartment house, if a master meter
is set and the use of electricity is included in the
rent and there is no individual meter or check,
would not the use of electrical energy in that
apartment be greater than if there was an individ-
ual meter set in each apartment? A. It would,
yes, sir.

Q. If the consumption is greater the company
supplying the energy would get additional rev-
enue, would it not? A. It would, yes, sir.

Q. And to the extent that that consumption is
curtailed or checked, to that extent the company
supplying the energy in the territory is injured,
isn’t that true? A. That is right.

Q. The system which you are interested in does
set individual meters in each apartment, does it
not, or in some place in the building, so it is
measured to each apartment? A. Wherever the
meter rooms are provided.

Q. Your contract provides that you may sell to
the owner himself? A. Naturally we will have to
have some way of proportioning the charges to the
landlord.

Q. Under your contract do you take all the
energy consumed in that building and then bill it
to A, B and C who are the tenants, and D, who
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happens to be the landlord; is that the way you
do it? A. We do, yes.

Q And you take the net amount between the
sum total of the individual bills and the reading
of the master meter, and then divide what is left
between yourself and the landlord in a proportion
agreed upon? A. May I explain it? We take all
of the meters in the building for the tenants, plus
the public light meter and the public power meter,
and check them, the kilowatt hours, to the amount
what is used by the Public Service meter or central
station meter, so that if the central station meter
1s out or our meters are out, we are bound to de-
tect it, because they must check.

Q After you have done all that, don’t you
divide, in the method I have said, the difference
between the two, in accordance with the terms of
your agreement? A. Yes, sir. The maintenance
expense 1s borne by our share of the profits.

Q. You have to take out the maintenance ex-
pense? A. No, we don’t take out the maintenance
expense.

Q. That comes out of your profit? A. That
comes out of our profit.

Q. The only apparatus you have in this build-
ing would be the meter, would it not? A. In this
particular case, yes.

Q. If you were not serving the customer, the
tenants in that building, the Public Service Elec-
tric & Gas Company would set its meters without
any additional charge to the landlord, would it
not? A. That is correct.

Q. So the only investment you have is the me-
ters and the landlord in no event would have to
pay your investment or the Public Service invest-
ment as to meters, is that correct? A. Yes, he
does pay part of the Public Service investment
there.
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Q How? A. He supplies all the service boxes
as well as the meter boxes himself.

Q. That is done in every installation by the
owner, is it not? A. That is true. Therefore, on
the meter part of it we are no different than the
Public Service.

Q. Whether you are in there or whether we are
in there, there is no difference in expense to the
owner, is there, in the installation charges? A.
That is correct.

Q. Whether he spends $10,000 in equipment in
the building or $100,000, it would make no dif-
ference whether you served him or we served
him? A. That is correct. We supply the meter
mountings wherever the owner has not supplied
them, as our contract states. Public Service does
not do that.

Q. Your company is now operating in New York
City? A. New York City and Syracuse, New
York, Chicago, Illinois.

Q. Are the meters of your company subjected
to tests or calibration by any public authority in
any place where you operate? A. They are in
Chicago.

Q. Are they in New York City? A. They are
not.

@ Occasionally disputes do arise, do they not,
between tenants in the building and yourself as
to the amount that is charged on the meter? A.
They do.

Q. Or as to the accuracy of the meter? A. They
do.

Q. Are those disputes referred to and are they
decided by any public authority? A. We test the
meters and if the tenant is not satisfied we tell
him to get anyone whom he desires, to investigate

matter; we would be glad to have a represen-
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tative there and check it np the same as the Pub-
lic Utility Commission.

Q. Of course, you have the right to insist upon
the payment of your bill as you render it, if you
see fit, do you not? A. Our policy is to ask for
payment, depending upon the consumer; some of
them having deposits we let go until the deposit
runs out, for a certain reasonable time after that.

Q. You have the power to refuse accommoda-
tion if you wish? A. Naturally we have the power
to shut the service off.

Q. In the event of a dispute in which the tenant
refuses to pay, and the deposit which has been
put up—I understand you require a deposit of the
tenants if you see fit, the same as a regular utility?
A. Yes.

Q What do you do then? A. I did not get your
question.

Q. In the event of a disputed bill and refusal to
pay and the exhaustion of the deposit money, what
do you do then? A. We do our best to adjust the
complaint and tell the tenant to get an outsider
to decide it.

Q. Suppose the tenant refuses to do it, what
do you do then? A. We have to insist upon pay-
ment of the bill.

Q. If Jie does not pay the bill what do you do?
A. Disconnect the service.

Q. When service is disconnected, do you permit
the tenant to apply to the. utility serving electrical
energy in that field, and allow that utility to go in
and sell that tenant? A. That all depends. We
have to abide by what the landlord wants in the
matter. If he wants to turn it over to the Utility,
we seldom object to it.

Q. Then as I understand it, if the landlord re-
fuses to permit the tenant in the building to take
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from the utility serving in the field, he is com-
pletely without service?

Mr. Osborne: That is a pure conclusion
of law. Mr. Blake knows that the Court of
Chancery is always open to any litigants,
to remedy the condition he is describing.

Mr. Blake: We thought it was open.
These people refused to let us go into the
building and give service although we had
applications from tenants.

Commissioner Gnichtel: I will admit the
question.

Mr. Osborne: I object, that is a conclu-
sion.

Commissioner Gnichtel: I have overruled
the objection and will allow the answer.
Answer the question.

A. T would not say he would be prevented from
it in all cases, as we have many cases where the
tenants have a separate Public Service meter in,
I mean in New York City, New York Edison me-
ters.

(Recess from one to two p. m.)

After Recess .

Sven Gafv er t, resumes the stand on behalf of
Petitioner.

Cross-examination by Mr. Blake (continued):

Q. Do you keep an employee of your company,
the meter company, on the premises? A. That I
could not answer you at the present time. I have
been away for several days.
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Q. Is it your practice—I am not speaking at the
present moment—is it your practice to keep an
employee of your company all the time in the
apartment house where you are serving? A. No.

Q. You rely on the superintendent of the apart-
ment house, I suppose? A. No, we do not.

Q. Well, suppose a fuse blows out in a meter,
what happens? A. If the superintendent does
not fix it, we send a man to fix it.

Q. You send a man to fix it? A. Yes.

Q. Where 1s your office located in Jersey? A.
In the Military Park Building.

Q. Do you keep a man there twenty-four hours
aday? A. We do not, no.

Q. How long is a man there on duty? A. Only
regular working hours, eight to five.

Q. From what time to what time? A. Eight to
five.

Q. Eight to five in the day time. So if a fuse
blew out after five o’clock at night, thus depriv-
ing the apartment of light, they would wait until
eight o’clock the next morning and telephone your
office to send a service man out?. A. They would
not, because the superintendent would put in the
fuse.

Q. What superintendent? A. The building
superintendent.

Q. If a fuse blew out in the building, the super-
intendent of the building would put it in? A.
Right.

Q. The superintendent of the building is not
your employee; he is employed by the owner, isn’t
that correct? A. Yes.

Q. Assuming that Public Service Electric & Gas
Company had no emergency operations whatso-
ever, why couldn’t the superintendent of the build-
¢ put in a fuse if one blew out in the Public
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Service meter box? A. Because your meters are
sealed.

Q. Pardon me? A. Your meters are sealed.

Q. Aren’t your meters sealed? A. They are
sealed, but the superintendent has our permission

gency.

Q Wouldn’t therer be an emergency if the ten-
ant was without light? A. Yes, of course.

Q. Is that sufficient emergency to break the seal
and open the meter? A. Yes.

Q. How many fuses are in the meter? A. That
all depends on what type meter it is.

Q. Take the ordinary type meter for a five-room
apartment. A. Two fuses.

Q. Where does the trouble ordinarily occur in
the circuits, in the meter or in the fuse box out-
side the meter? A. It should not occur in the
meter. It should occur on the house side of the
meter.

Q. About what proportion of failures occur in
the meter? A. Very few.

Q. Very few; it is very remote and very rare
that you ever have to break the seal on the meter
to reset a fuse, isn’t that correct? A. Yes.

Q@ The failures come on the house side of the
meter? A. Yes.

Q. And there is an open meter box or fuse box
that anyone with average intelligence could screw
in a new fuse? A. That is right.

Q. The building superintendent can screw that
in? A. Yes.

Q He can screw it in whether your meter is in
that building or whether the Public Service meter
is in that building? A. Yes, sir.

Q@ There would be no more delay incident to
the restoration of service whether your meter was
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in or the Public Service meter was in, is that cor-
rect? A. Not on the house side of the meter.

Q. You say the failures in the meter itself are
very rare? A. That is true, they are very rare.

Q Now assuming that the occupant of the
building had a failure and telephoned down to the
janitor or superintendent'that he had a failure,
would the superintendent get in touch with you or
would he just go and repair it? A. He would just
go and repair it.

Q. If it was on the house side of the meter, on
our meter they could do the same thing? A. Yes,
sir, that is right.

Q. Ho you know what trouble service is main-
tained by Public Service Electric & Gas Company ?
Is it not a twenty-four hour service we maintain
seven days a week? A. We do that in New York
City.

Q. I am asking about this territory. A. We
would do that.

Q Public Service? A. We would not at the
present time, because we only have two or three
buildings.

Q. Can’t you answer my question, whether or
not Public Service Electric & Gas Company does
not maintain a twenty-four hour trouble service,
seven days a week, every week in the year? a!
Yes, sir, I suppose they do.

Mzr. Osborne: I did not hear the answer.

Witness: 1 suppose they do.

Mr. Osborne: Do you know anything
about it?

Witness: I don’t know anything about it.

Mr. Osborne: Why do you assume to sup-
pose then?

Witness: A public utility should do that.
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Commissioner Gnichtel: As far as yon
personally are concerned, yon don’t know?

Witness: I don’t know.

Mr. Blake: He has testified it would he
an advantage to the tenants because of the
high class of his service. 1 am attempting
to show the character of his service.

Commissioner Gnichtel: He says he per-
sonally don’t know anything about it but
he supposes they do.

Q. You are under contract with the owner of
the building to supply meters. Are you under
contract with the owner of the building to directly
pay Public Service Electric & Gas Company the
bills rendered by it? A. Yes.

Mr. Osborne: I object. The contract
speaks for itself.

Commissioner Gnichtel: He has an-
swered it.

Q. If you should not pay your bills or pay the
bill when rendered by the Public Service Electric
& Gas Company and the tenants of the building
had paid their bills which you have rendered to
them, and the service was disconnected, discon-
tinued, the tenants would be in a position of hav-
ing paid for their energy and still be deprived of
service, would they not? A. That is right, yes.

Re-direct examination by Mr. Osborne:

Q. Mr. Gafvert, about these fuses; you say the
fuse boxes were sealed? A. The fuses on the
house side of the meter are open; the service side
of the meter they are sealed.
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Q. That is the fuses on the Public Service meter
are sealed? A. On the service, before the service
enters the meter.

Commissioner Gnichtel: His meters too;
he says they were sealed; sealed on the
Public Service and also on his meter.

Witness: That is correct.

Q. Are the meters which the tenant measures
his electricity through, or through which the elec-
tricity furnished to the tenant is measured, are
they sealed? A. They are.

Q. But in your case you give the superintendent
of the building, who as I understand it, is also an
employee and servant of the landlord, permission
to break the seal? A. Yes.

By Commissioner Gnichtel:

Q. What advantage does a tenant get under
your system that he does not have under the
other system? A. Only he can get minute ser-
vice, the moment the superintendent breaks the
fuses open, if the service side of the meter blows
out.

Q. That is the only advantage? A. That is the
only advantage.

Q. In regard to rates, suppose you increase
rates to a higher figure; what remedy would he
have? A. Our contract covers that; under the
same rates as the Public Service, for the same
amount of electricity consumed.

Q. Your contract with whom? A. With the
landlord.

Q. Suppose you and the landlord agree to raise
it? A. We don’t do those things.

Q. Suppose you did? A. It would be subject to
our contract.
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Q. Suppose you sold out to somebody who was
not quite as fair minded as you, and he and the
landlord got together and raised the rate; what
remedy would the tenant have? A. None that I
know of, except his lease.

Q. He would have to pay or get outf A. Except
his lease.

Q. Do you state in the lease the rate? A.
Usually the landlord covers that in the leases.

Q. You have no control of that? A. Our con-
tract specifies that the lease must be made so that
our contract can be carried out. I do not remem-
ber the exact wording.

By Mr. Osborne:

Q. I suppose if the landlord broke the lease the
tenant could move, couldn’t he? A. He could
move, yes.

Q. If he was overcharged or charged more than
he wanted to pay, he could move, couldn’t he? A.
That is, of course, a question for the attorneys. 1
don’t know that.

Q. Whether he could move or not ?

Commissioner Gnichtel: He says that is
a question for the attorneys. I guess that
is right.

Q. You were examined at some length by Mr.
Blake in regard to the consumption by the tenant
or tenants in cases where the current is metered
and where it is not metered, is that right; do you
remember that? A. Yes.

Q. I think you said on cross-examination, or ad-
mitted at least in response to Mr. Blake’s ques-
tion, that where the current was not metered there
was a very much greater use by the tenants, is
that right? A. That is correct.
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Q. Now, then, what would the effect of that be
on the landlord, where would the burden of that
wasted current rest? A. The landlord, of course,
would be paying for the waste of electricity to the
electric company.

Q. So that, although this excessive use of cur-
rent might enure to the benefit of the electric com-
pany, because it would naturally sell more to the
landlord and get paid for it, the burden would
be placed upon the shoulders of the landlord to
pay for that waste; would it not? A. Yes.

Q. You were asked about the difference in
metered and unmetered current, but in this case,
under the contention of the Public Service, if their
meters supplant our meters there would be no
question of waste because of unmetered service,
would there? A. No, of course not.

Q. Because it would not make any difference
then; the waste would be more or less the same,
regardless of who supplied the meter, would it
not? A. It would; it would be the same consump-
tion.

Q. If the company is permitted to deny this cur-
rent to the landlord and furnish the current di-
rectly to the tenant, over whose wires and appli-
ances, whose equipment is the current furnished
to the tenant? A. On the landlord’s own equip-
ment.

Q. The landlord then would be deprived of the
right to earn on his investment in equipment in
that situation? A. He would.

Mr. Blake: Just a moment. I think that
is objectionable. The testimony is that re-
gardless of who serves, the landlord must
provide facilities over which our energy
goes. We are only required to bring it in
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the basement and attach it to the panel
board.

Commissioner Gnichtel: I think that is
admissible.

Mr. Blake: He has the investment,
whether we serve it or not.

Commissioner Gnichtel: I think the ques-
tion is admissible.

(Question read.)

Witness: Yes.

By Commissioner Gnichtel:

Q. Couldn’t he arrange that in the rent? A. I
understand that there would be no objection if
the landlord bought the current and sold it to the
tenants and included it in the rent.

Q. But even in this question here, you say under
certain circumstances stated, he would be de-
prived of the income on the amount spent for put-
ting in the wires? A. Yes, sir.

Q. Isn’t that included in the rent?? A. But
there is nothing to prevent the landlord from rais-
ing the rent five dollars a month and charging it
in the rent.

Q. There is nothing to prevent it under your
system, is there? A. I mean on the flat basis, 1
do not mean on the meter charge.

Q. There is nothing to prevent him raising the
rent when he makes the contract with the tenant
under any system? A. No, of course not.

Q. But it is usual to fix the rent on the cost of
the building, isn’t it? A. That is right.

Q. So the wiring goes into that cost? A. Yes,
sir.

Q. He gets an income on that? A. Yes, sir. Of
course it would be possible for the landlord to
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more economically operate his building, if he

Commissioner Gnichtel: That i1s another
question.

By Mr. Osborne:

Q. In cases where the landlord furnishes light,
we will say, along with the heat and other facili-
ties, he buys the current at wholesale of course
through the master meter? A. Yes.

Q. And furnishes the tenant with whatever the
tenant uses, no sub-meter intervening, is that
right? A. That is right.

Q. In such a case that cost is included in the
rent, isn’t it, that is to say, his rent covers the
cost of light, heat and similar service? A. Yes,
sir, right.

Q. That is the case in the case of apartment
hotels, is it not? A. That is right.

Q. The result of that then, as I understood your
responses to Mr. Blake’s questions, was that there
was an excessive and wasteful use of electricity?
A. That is right.

Q. Which the landlord of course had to pay for?
A. That is right.

Q. And had to get out of the tenant by way of
rent in order to pay for it? A. That is right.

Q. Therefore, in order to protect himself it is
advantageous to the landlord to meter the service
to the tenants, is it not, to prevent that excessive
waste? A. It is.

Q. In the situation as presented here, of course
the company does not have to bill to a multiplicity
of small users, does it? A. They do not, no.

Q. Is that an advantage or a disadvantage? A.
I should think it would be an advantage.
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Q. That is a saving, isn’t it? A. It is a saving.

Q It does not have to install meters? A. No.

Q. Or furnish the meters for that purpose? A.
It does not.

Q. It does not have to read the meters? A. It
does not.

Q. Is that an advantage? A. Yes, sir.

Q. Are you sufficiently familiar with the manu-
facture and sale of electricity to tell us what the
relative difference is between the actual cost of
manufacturing electricity and delivering it at the
bus bar, and what the relative cost is for the dis-
tribution and service and reading meters and
billing.

Mr. Blake: I object to it. It seems to me
it is immaterial.

Commissioner Gnichtel: T do not see how
it is material, except the latter part of it,
the cost of passing it around.

Mr. Osborne: That is the big end of it.
They make it for less than a cent and charge
I think nine cents.

Commissioner Gnichtel: How does that
affect this question?

Mr. Osborne: It affects this question,
y°ur Honor, because it shows there is really
a great saving to the company; we are tak-
ing a burden off their shoulders and assum-
ing it ourselves in this situation.

Commissioner Gnichtel: You may show
that.

Q. Then the company, by reason of being able to
make personal contact—do you know whether the

company sells appliances of various kinds? A.
They do.
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Q. Of course, you don’t know whether they
have, under their charter, any right to do that or
not? A. I do not.

Q. But their personal contacts with their cus-
tomers enable them, of course, to sell a great many
appliances using electricity? A. It does, yes.

Q. And that is an advantage, too, isn’t it? A.
Of course 1t 1s.

Commissioner Gnichtel: Let us get on
with the real facts.

Mr. Osborne: I want to show they are
getting something; it is not such a depriva-
tion as they make out.

Commissioner Gnichtel: I do not see how
the question of selling fixtures and gas
stoves has anything to do with the question
of the advisability of doing this. It is too
remote.

Re-cross examination by Mr. Blake:

Q. You have spoken generally of this master
meter as furnishing a wholesale rate? As the
rates are filed in this territory,.it is so much for
the first group, so much for the second group, so
much for the third group, in steps, isn’t that cor-
rect? A. That is right.

Q. As your consumption exceeds a certain
amount you drop down to the next step; as it ex-
ceeds that, you drop down to the third step; isn’t
that correct? A. That is correct.

Q. Why do you say the company would receive
no benefit if there was an excessive consumption,
or, as the Judge terms it, a wasteful consumption
in apartments, because of the fact there were no
individual meters to check it? Would not the com-
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pany receive more in gross revenue; wouldn’t they
get more dollars! A. Of course they would.

Q. And the stimulation of use of that electricity
results in a larger sale and a larger revenue to
the company,.doesn’t it! A. That is correct.

Q. You have testified that it is an advantage to
the customer to have your company in there, on
the theory that you can immediately break a seal
in the meter, if a failure should occur in the meter.
In an apartment house of 100 families, how many
meter failures would occur ordinarily in a year!
A. That all depends how the services are arranged
and if the fuses are of proper capacity.

Q. You put in the meters, don’t you! A. Yes.

Q. And the installation has to have the under-
writer’s certificate, does it not! A. Yes, sir.

Q. Assume it is all done according to specifica-
tions, what is the average! A. If done according
to specifications there should not be any burn-out
on either the house side or the service side. But
you will find where the fuses are put through the
building, they put in larger fuses instead of the
proper capacity fuses after the building is once in
operation, over which we or the Public Service
have no control.

Q. Won’t you answer the question as to how
often! A. It is impossible to tell.

By Commissioner Gnichtel:

Q. You have already testified it was not fre-
quently. A. It is not very frequently.

Q. That a fuse blows out. A. It is not possible
to take it for one building; you have to take the
average of a number of buildings.

Q. You said there are very few! A. There are
very few, yes, sir.
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By Mr. Blake:

Q. Among the other advantages that were
listed, was the fact—I don’t know whether you
counted it as an advantage—was the fact that if
the landlord and yourself should agree to change
the rate, that the redress the tenant would have
would be to move out of the building, is that cor-
rect! A. I said that was a matter of lease for
the attorneys.

Q. Don’t you know, and this morning your coun-
sel stated, that if current were deprived or taken
away from a tenant who paid his bills to you, he
could go into the Court of Chancery! Your com-
pany and your associates have had enough ex-
perience in the last week to know you cannot go
into the Court of Chancery without employing
counsel, isn’t that correct! A. That is correct.

Q. You do know, do you not, that this Board
boasts, all it requires to start action on it is a post
card sent to the secretary at Trenton and they
will take immediate action in this case; you know
that!

Mr. Osborne: What case!

Mzr. Blake: In the case of a shut-off of
electricity and the deprivation of service;
charging an extortionate rate; all you have
to do is send a post card to Mr. Barber and
something happens.

Mr. Osborne: You mean to say this
Board would compel you to furnish ser-
vice!

Mr. Blake: You have charged the simple
remedy of a tenant in the building, if the
light was cut off, was simply to go into the
Court of Chancery. This witness has testi-
fied from his experience in the past week it
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requires counsel; I am told as many as six
or eight on one side, in Chancery.

Q. Do you think that is comparable in the mat-
ter of relief as writing a postal card to Mr. Bar-
ber? He has enumerated this as one of the great
advantages to the tenants.

Mr. Osborne: We tried that. That did
not work.

Mr. Blake: I think that is all.

Mr. Osborne: I think Mr. Blake will ad-
mit he refused to continue the service on
Colonel Betts’ request. Didn’t you?

Mr. Blake: Pardon me?

Mr. Osborne: You refused to continue the

20 service when asked to by the Board’s rep-
resentative ?

Mr. Blake: You already thrust yourself
into the Court of Chancery and I felt pow-
erless to act under the injunction you se-
cured.

Mr. Osborne: Now, then, I desire certain
information from the other side with rela-
tion to other apartment houses, loft build-
ings, office buildings, or any in that group
or class where there is a common landlord
and the resale of electricity by the land-
lord, where they are furnishing current for
that purpose. They made the statement
that there were none. 1 thought perhaps
Judge Speer was misinformed when he
told that to the Court, because I had evi-
dence to the contrary. I called one witness,
your Honor, this morning.

Mr. Blake: I told the Judge if he would

40 give me a list of them I would be glad to
have them investigated.
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Mr. Osborne: I would ask the circum-
stances under which current is being fur-
nished for Fulton Towers, 106 Harrison
Street, East Orange. 1 thought perhaps
they would have somebody here they could
put on the stand.

Mr. Blake: We will check it up for you
and furnish it.

Mr. Osborne: And the Hampton apart-
ments, 157 Harrison Street; the Peoples
Trust & Guarantee Building, 210 Main
Street, Hackensack; the Church Construc-
tion Company, 150 Harrison Street, East
Orange; of course the Industrial Office
Building we have just covered; the Kinney
Building, corner of Market and Broad
Streets; the stores owned by the Prudential
Insurance Company on the northwest cor-
ner of Broad and Market Streets.

Mr. Blake: I can tell you about those.
I am familiar with those.

Mr. Osborne: Where there is a common
bill to the landlord. I think Jim Seymour
also gets current for resale.

Mzr. Blake: He gets energy from some-
thing. I don’t know whether it is from cur-
rent or not.

Mr. Osborne: Or any other cases where
current is furnished through a master me-
ter and resold by a landlord to his tenants,
in office buildings, lofts, apartment houses
or factories.

Mr. Blake: Of course, the last has an
odor similar to that of the Gloucester Fish
Company; it is a fishing expedition; any-
thing else you may have.

Mzr. Osborne: Your Honor will realize
they have this information.
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Commissioner Gnichtel: They said they
will furnish it.

Mr. Osborne : They have denied any such
condition as that.

Then I want to call the Board’s attention
and offer in evidence, if necessary, the reg-
ulations ; proposed rules and regulations to
he adopted by water companies, in which
the Board describes under subdivision D
and E a customer, and refer the Board to
its decision in the case of the supervision
company against the Public Service, in
which it adopts that description of a cus-
tomer and says in express words that it is
applicable to electric companies, other com-
panies. And then to the Board’s rules,
regulations and recommendations for elec-
tric supply utilities and for all other utili-
ties owning or using poles or wires, pro-
mulgated in 1927, and for this I am there-
fore not responsible. The other I will have
to admit. Rule 11 enumerates the circum-
stances under which the utility is justified
in refusing to connect, the rule saying:
when it is not in accordance with the pro-
visions of the electrical code, or the certifi-
cate of the underwriters or the local inspec-
tion bureau has not been issued, or when
the wiring is not in accordance with the
rules of the utility. It then refers to Chap-
ter 271 of the Laws of 1912, which says: It
shall be unlawful for any persons real or
artificial, and so on, to refuse to supply
electric current upon the conditions therein
named, that is, upon a written certificate of
the inspector of electrical wires and appli-
ances approving the construction thereof
in any building.
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My point being that nowhere does the
Board by anything it has said or done jus-
tify this refusal and the company’s so-
called policy—contrary to Judge Speer’s
assertion to the Court—has never been ap-
proved by the Board. I want to put this
in as part of this Board’s rules and part of
my case.

Commissioner Gnichtel: Is that all? Do
you rest?

Mr. Osborne: Can I reserve the right,
if one of my witnesses come in, on this
question of discrimination, I will put him
on.

Sven Gaf vert, recalled on behalf of petitioner.

Further cross-examination by Mr. Blake:

Q. Mr. Gafvert, in order to read the meters and
in order to bill the customers and to collect the
money, you have to have an office of some kind to
do that, do you not? A. We do.

Q. Do you maintain such an office force? A.
We do.

Q. Public Service Electric & Gas Company of
course now have in existence an office force and
field force reading meters and billing and collect-
ing, does it not? A. Yes, sir.

Q. To that extent your efforts and their efforts
will be duplicated, will they not? A. In what
respect?

Q. You will each be maintaining in the field
and maintaining in your office a corps of people to
do the work that either of you could do alone? A.
I would not say it would be duplicated.
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Q. Under your theory if you were permitted to
retail this current, why should not a water com-
pany be required to install a master meter in the
premises and permit the landlord to resell the
water at a higher price ?

Mr. Osborne: 1 object. It is purely a
matter of opinion.

Commissioner Gnichtel: That would be-
come a matter of argument. You may argue
that.

Mr. Blake: I am going to ask him his
opinion and I want to continue it further
and show that we would then have a sepa-
rate electric utility, water utility, gas
utility and telephone utility, and have a
sewerage disposal plant, a sewerage dis-
posal utility, all operating in a little build-
ing.

Commissioner Gnichtel: The point is
whether he is a competent witness on that.
I see the force of the argument on that.
All he can say is what you or I would say to
answer that. You may answer his question.

A. Purely a matter of law and I am no attorney.

Commissioner Gnichtel: Do you rest?
Mr. Osborne: Yes.

Franklyn Heydec ke, sworn on behalf of Public
Service.

Direct examination by Mr. Blake:

Q Mr. Heydecke, you are general auditor of
the electric department of Public Service Electric
& Gas Company? A. I am.
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Q That company distributes -ele«tricity for
domestic and public use to how many municipali-
ties? A. Approximately 212.

Q. Approximately how many people do you
serve! A. Approximately two and a half mil-
lion.

Q. About how many customers have you? A.
Approximately 750,000.

Q. Customers or meters is that? A. Meters.

Q. About 700,000 customers? A. Approxi-
mately 700,000 customers.

Q. Some have more than one meter? A. Some
do.

Mr. Osborne: Some have master meters ?
Mr. Blake: Not for the purpose of re-
sale. .

Q How many apartment buildings would you
say were being furnished? A. Upwards of 1,000.

Q. About how many families are being served?
A. T would say upwards of 40,000.

Q. Do you maintain any field force, meter read-
ers and collectors? A. We do.

Q. Do you have facilities for billing of tenants
of apartments along with other customers? A.
We do.

Q. Do you find it onerous or burdensome to set
meters in apartment houses for individual cus-
tomers? A. Not at all.

Q. Is the matter of reading a bank of meters
easler in an apartment house, than making sep-
arate calls on the same number of families? A.
The cost per meter reading of course would be
less, because you can go in the room and obtain
a great number very quickly.

Q. Your company has been doing that for how
many years? A. All the time.
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Q. Ever since its inception, has it not? A. Ices,
Sir.

Q. Setting individual meters for apartment
house dwellers? A. Yes, sir.

Q. What is the policy of the company with
respect to setting master meters for the purpose
of resale by the landlord of an apartment house
to his tenants? A. The policy is that we do not
permit it.

Q. Arid have you so instructed the representa-
tives of the applicants here? A. We have.

Q. And have refused to date to set a meter for
that purpose? A. For that purpose, we have re-
fused to set a meter.

Q. Have you offered to set individual meters
for the various tenants of the apartments? A.
We have. We tried to comply with the requests
of tenants to set the meters and were ready and
willing at all times to do so, but have been pre-
vented from doing it.

Q. How many applications did you have from
individuals prior to the application of the meter
service company for meters? A. Prior to the ap-
plication? That I could not say offhand.

Q. Prior to the refusal, because the application
was made in August sometime; prior to your re-
fusal in September, do you know? If you don’t
know, all right; it is not important. A. I don’t
know offhand.

Q. Eliminating the details of the Chancery pro-
ceedings, but following the action of Vice Chan-
cellor Church in dismissing the restraint, in ac-
cordance with our offer to him, did you seek, you
or through you, were applications for service
sought and were meters taken to the apartment
house at 67 Munn Avenue for the purpose of be-
ing set? A. Yes, our representatives went to this
apartment house.
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Mr. Osborne: Yonr Honor, is this ma-
terial to this issue?

Commissioner Gnichtel: Some testimony
was brought in regarding that.

Mr. Blake: The Judge brought it in this
morning. I want to briefly go over it this
afternoon.

Commissioner Gnichtel: Proceed.

Mr. Osborne: This witness has no per-
sonal knowledge of this fact.

Witness: Yes.

Mr. Osborne: Were you up there?

Witness: I was up there, not at the time
the applications were solicited, but the next
day.

Q. Did you receive the applications? A. The
applications were solicited at my instructions.

Q. And were received? A. And were received.

Q. You were not able to put the meters in, were
you? A. The next day we tried to set the meters.

Q. You tried to but were not able to put them
in? A. And we were refused.

Q. The agent of the meter service Company—

A. The agent of the owner.

Q  refused to permit you. Are you willing
now and do you offer now to set individual meters
of the Public Service Electric & Gas Company in
the apartment house? A. We do.

Q. Why do you not desire to put in this system
of sub-metering; what is the reason for it? A.
Well, we desire that the system of sub-metering
and resale be not introduced into our territory.
We believe it is our right and duty to have direct
personal relations and responsibilities with all
persons who use our service and pay for it. We
do not desire that others sell this current at un-
regulated rates and with the intervention of un-
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regulated vendors and the retention of any reve-
nue by such vendors. Our rates do not contem-
plate sub-metering and resale by others.

Q. So far as you know, is this intermediary,
the meter service company, a public utility? A.
As far as I know, it is not.

Q. Who do you consider your customer to be in
dealing with the situation? A. The user of the
service.

Q. The user or the man who pays for it? A.
The user and, as I said before, the user and the
man who pays for the service.

Q. In this connection who is the man who pays
for the service? A. The tenant of the apartment
house.

Q. Will the money be paid to you by the ten-
ant? A. No.

Q. Will the money be paid to the owner in
whose name the contract for the meter stands, so
far as you know, by the tenants? A. So far as I
know, no.

Q. Will your company have any contractual
relations with the meter service corporation, the
intermediary? A. We will not.

Q. Will you have any contractual relations with
the consumer, the man who i1s going to use the
energy and pay the bill? A. We will not.

Q. In the event of non-payment of the bill by
the Meter Service Company or by the landlord,
under the rules approved by this Board, what
would you be permitted to do? A. Shut them off
for non-payment, shut off the service for non-pay-
ment if they refuse to pay the bill.

Q. Assuming the tenants had paid the bill, how-
ever, to the persons with whom they had the con-
tract? A. That would be the unfortunate part of
1t; the tenant who paid the bill would be without
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recourse to regulative authority and he would be
without service that he paid for.

Q. Are bills frequently disputed? A. Well, not
so frequently in proportion to the total. There
are disputes.

Q. Bills are disputed? A. There are disputes,
of course.

Q. Do errors occur in meter readings and in
registration of meters? A. Occasionally the man
reads the meter wrong, occasionally a meter will
register improperly.

Q. Has any system been set up by the Board
of Public Utility Commissioners in those cases, to
examine and calibrate meters? A. Oh, yes.

Q. What is done? A. Under the Board’s rules
and regulations there is a fluctuating period—the
average residence meter—I am not sure whether
it is thirty-six or forty months, but it provides
for a regular periodic inspection and check of the
customer’s meter.

Q. And in the event of a complaint by a cus-
tomer that the meter is not recording properly,
what 1s the procedure now under the rules and
regulations of the Board?

Mr. Osborne: Isn’t that a matter of
record?

Mr. Blake: You say you are going to
take this to so many courts; other courts
might not understand it. I think it ought
to be in the testimony.

Commissioner Gnichtel: State it briefly.

Mr. Osborne: I should think rather than
have this witness state it the introduction
of the regulation itself would be proper and
then we would know.

(Question read.)
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Commissioner Gnichtel: Do yon mean by
this Board?

Mr. Blake: Yes, sir.

Commissioner Gnichtel: Suppose you in-

troduce that.

Mr. Blake: I haven’t it with me.

Mr. Osborne: I have it.

Commissioner Gnichtel: You can pick out
the parts later. Why not agree to that;
‘complaint is made to the Board and we
have an inspector inspect and the matter
is remedied.

Mr. Blake: The meter is taken off and
tested; if correct, somebody pays a dollar;
if not correct, they don’t pay it.

Mr. Osborne: You state it, Mr. Blake.

Commissioner Gnichtel: He does not
know as much about it.

Mr. Osborne: I object to the witness in-
terpreting it. I have heard too much of
his testimony already.

Mr. Blake: Then we will offer rule No.
18, entitled Testing of Watt-Hour Meters.
Rule 19, equipment for testing.

Commissioner Gnichtel: You can copy
those rules in the record.

Mr. Blake: Rule 20, Rule 21, Rule 22,
Rule 23, Rule. 24, Rule 25, Rule 26, Rule 27
and Rule 28.

“Rule XVIII. Testing of Watt-Hour Me-
ters.

(a) All utilities supplying electricity
within the State of New Jersey shall pro-
vide and properly maintain suitable appa-
ratus and facilities for testing and proving
of watt-hour meters.
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(b) All portable standards shall be
tested and proved as to their accuracy as
often as is necessary to insure their main-
tenance in proper condition for testing of
watt-hour meters. Portable standards, if
not tested and calibrated in the laboratory
of the electrical utility owning the same, 10
shall be tested and calibrated in any prop-
erly equipped laboratory of recognized
standing. Each standard shall at all times
be accompanied by a certificate giving the
date it was last checked, the correction to
be applied at various loads, and signed by
the proper authority. These certificates,
when superseded, shall be kept on file in
the utility's office for at least one year.

20
(c) All direct current meters instaM®d

upon customer’s premises shall be periodi-
cally tested according to the following
schedule :

(1) Meters up to and including 25 am-
peres capacity shall be tested at least
once in every 13 months.

(2) Meters exceeding 25 amperes, up
to and including 500 amperes rated ca-
pacity, shall be tested at least once in
every 12 months.

(3) Meters exceeding 500 amperes
rated capacity shall be tested at least
once in every 6 months.

(d) All types of alternating current
watt-hour meters shall be periodically
tested as follows:

40
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(1) Single phase meters, np to and in-
cluding 50 amperes rated capacity, shall
be tested at least once in every 48 months.

(2) Single phase meters exceeding 50
amperes rated capacity shall be tested at
10 least once in every 24 months.

(3) Polyphase meters, up to and in-
cluding 150 amperes rated capacity, shall
be tested at least once in every 24 months.

(4) Polyphase meters exceeding 150
amperes rated capacity shall be tested at
least once in every 12 months.

(c) A complete record shall be kept of
all complaint tests, office and periodic test
20 of watt-hour meters installed on customer’s
premises. Such record shall include:

(1) Owning utility’s number.

(2) Manufacturer’s name and num-
ber.

(3) Type, rated volts, amperes and
wire.

(4) Date of each installation, removal
30 and test.

(6) The, as found, accuracy at full
load, light load and normal load.

(6) A record of tests of each meter
shall be continuous for a period of not
less than five years, and in any event of
sufficient length to cover two consecutive
periodic tests.

Rule XIX. Equipment for Testing:

40
(a) Each utility furnishing electric ser-

vice shall, unless specifically relieved by the
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Board, provide and have available such
laboratory meter testing shop, standard me-
ters and instruments and such other equip-
ment and facilities as may be necessary to
make the tests required by these rules, or
by other orders of the Board. Such equip-
ment and facilities shall be satisfactory to
and approved by the Board and shall be
available at all reasonable times for the in-
spection and use of any authorized repre-
sentative of the Board.

(b) Each utility furnishing electric ser-

vice shall provide and have available such
portable indicating electrical testing instru-
ments and portable watt-hour meters of
suitable range and type for testing service
watt-hour meters, switchboard instruments,
recording voltmeters and other electrical
instruments in use, as may be deemed nec-
essary and approved by the Board.

20

(c) For testing the accuracy of portable

watt-hour meters commonly called “ Rotat-
ing Standard” and the portable instru-
ments used for testing customer’s service
meters, every utility not specifically re-
lieved by the Board, shall provide for and
have available as reference or check stand-
ards suitable indicating electrical instru-
ments, watt-meters, watt-hour meters, or
any or all of them hereafter called “ Refer-
ence Standards.” Such standards may be
of the service type of watt-hour meters, but,
if so, such watt-hour meters shall be per-
manently mounted in the laboratory or
meter shop of the utility and shall be used
for no other purpose than for checking
standards. All reference standards may be

30

40



10

20

30

40

94

Franklyn Heydecke, for Respondent—Direct.

tested, adjusted and sealed by the Board at
its discretion.

(d) All portable watt-hour meters (ro-
tating standards) of the commutator type
shall be compared with reference standards
at least once each week. Every portable
watt-hour meter (rotating standard) shall
at all times be accompanied by a certificate
giving the date when it was certified, the
corrections to be applied at various loads,
and signed by the proper authority. These
certificates, when superseded, shall be kept
on file in the office of the utility at least one
year.

(e) All portable indicating electrical
testing instruments, such as voltmeters, am-
meters and watt-meters, when in regular
use for testing purposes, shall be checked
against reference standards at least once a
week when continuing in use.

Instruments and standards may be tested
and certified by any standardizing labora-
tory whose instruments and methods are
approved by the Board.

Rule XX. Determination of Meter Accu-
racy— Complaint Tests:

Any electric meter may be considered
correct when it does not show an error
greater than 4 per cent in comparison with
standards approved by the Board as deter-
mined by the Two or Three Point Method
of Testing.

Two-Point Method.—The accuracy of
the meter is the average of the accura-
cies at light and full load.
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Three-Point Method.—The accuracy of
the meter is the resultant accuracy ob-
tained by multiplying the accuracy at
normal load by 3 and adding the accura-
cies at light and full load and dividing the
total by 5.

Light load tests shall be made at or be-
tween 5 per cent and 10 per cent of rated
. capacity of the meter for an induction type,
and at or between 10 per cent and 15 per
cent of rated capacity for a commutator
type.

Full load tests shall be made at a point
approximately equal to the following per-
centage of the full connected load of instal-
lation.

(a) Residence and apartment lighting,
25 per cent.

(b) Elevator service, 40 per cent.

(c) Factories (individual drive),
churches and offices, 45 per cent.

(d) Factories (shaft drive), theatres,
clubs, entrances, hallways and general
store lighting, 60 per cent.

(e) Restaurants, pumps, air compres-
sors, ice machines and moving picture
theatres, 70 per cent.

(f) Sign and window lighting and
blowers, 100 per cent.

Rule XXI. Determination of Meter Accur-
acy—Periodic Tests:

For periodic testing the average accuracy
shall be determined by the Two-Point
Method.
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For complaint testing the average accur-
acy shall be determined by the Three-Point
Method.

In period testing where the average ac-
curacy shows the meter in error more than
4 per cent, the Three-Point Method shall
be used to determine the final average ac-
curacy of the meter.

No meter which registers upon “ no load”
shall be placed in service or allowed to re-
main in service. To determine that a meter
is registering upon “ no load”, all load side
wires shall be removed, and if the meter
disk then rotates at the rate of one revolu-
tion in five minutes or less it shall be con-
sidered as registering on “ no load”.
Rule XXII. Basis for Refunds:

Whenever a meter is found to be incor-
rect and the test result shows it to be more
than 4 per cent, fast, as above defined, a
refund shall be made by the utility to the
customer in accordance with the following:

(1) If the date when the meter had first
become incorrect can be definitely ascer-
tained then the refund shall be such per-
centage as the meter is found to be in
error at the time of test on the amount
of the bills covering the entire period that
the meter had registered incorrectly.

(2) In all other cases the refund shall
be such percentage as the meter is found
to be in error at the time of test on the
amount of the bills covering a period
equal to one-half of the time elapsed since
the previous test.

No customer shall, however, be given a
refund for a period greater than the time
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during which such customer has received
service through that meter. The Board re-
serves the right to set aside the provisions
of this rule in any particular case where
the facts appear to warrant such action.

Rule XXIII. Readjustment of Meters:

Each meter after being tested shall be
adjusted to record within one per cent, of
correct at both light and heavy loads.
These adjustments are to be made by com-
paring the meter while connected in its
place of service, with an approved standard
at light and heavy load. Meters removed
from service are to be tested and adjusted
in the meter room before being put in ser-
vice again. Each electric meter shall be
tested for accuracy before installation or
within thirty days after being set.

Rule XXIV. Meter Test Records:

Complete records shall be kept in the
office of all tests. These records shall be
available for examination at any time by
inspectors of the Board. A report shall be
made to the Board at stated intervals giv-
ing a summary of the periodic, complaint
and removal tests. Each utility having more
than 500 meters shall report monthly.
Utilities having less than 500 meters shall
report quarterly. Blank forms will be
furnished by the Board on which reports
are to be made.

Rule XXV. Tests by Company on Re-
quest :

Each utility shall, without charge, make
a test of the accuracy of a meter upon re-
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quest of a customer, provided such custom-
er does not make a request for test more
frequently than once in six months. A re-
port giving results of such tests shall be
made to the customer, and a complete rec-
ord of such tests shall be kept on file at the
office of the utility.

Rule XXVI. Tests by Commission on Re-
quest :

Upon formal application by any custom-
er to the Board of Public Utility Commis-
sioners a test shall be made of the custom-
er’s meter by an inspector employed by the
Board. Such test to be made as soon as
practicable after receipt of the application.
For such test a fee of $1 shall be paid by the
customer at the time application is made
for the test; this fee to be retained if the
meter is found to be slow or correct within
the allowable limits. If the meter is found
to be fast beyond the allowable limits, the
amount of $1 will be refunded to the cus-
tomer, and collected from the utility owning
the meter. The utility owning the meter
will be notified that such test is to be made,
and should have a representative present to
open the meter and seal it after the test.

Rule XXVII. Basis for Billing:

Meter dials should read directly in kilo-
watt hours. If not, the dial constant must
be clearly indicated where it can be seen
without disturbing the case of the meter or
the connections. Bills rendered periodi-
cally by the utility shall give the dates on
which the readings were taken and desig-
nate the readings of the meter at the be-
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ginning and end of the time for which the
bill is rendered unless the company is spe-
cially relieved by the Board in any particu-
lar case. Bills shall also show the gross
amount charged, and the net amount after
deducting the rebate, if any, allowed for
prompt payment. Where prepayment me-
ters are in use, the meter reader at the time
of reading same shall leave with the cus-
tomer a slip showing the readings as well
as the amount of money collected from the
meter.

Rule XXVIII. Meter Replacement:

No utility shall make any charge for re-
placing a meter where such replacement is
requested by a customer, unless the meter
first referred to has been in use less than
one year, in which case a charge, which in
no case shall exceed the cost for making the
change, may be made to cover the actual
expense.’’

Q. Those are a few of the safeguards that are
placed around the customer by the Board of Pub-
lic Utility Commissioners in respect to meter test-
ing, is that right, Mr. Heydecke? A. Just a few
of them, yes, sir.

Mr. Blake: I offer all those in evidence.

Q Mr. Heydecke, when your rates are estab-
lished you have certain conditions in mind, I as-
sume, in fixing your steps and so forth? A. Re-
ferring particularly to the lighting rate which is
the one in question.

Q. Yes. Does that lighting rate contemplate
such a situation as this sub-metering of energy?
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A. None of onr rates contemplate such metering
and resale.

Q. You are familiar with the so-called Super-
vision Company case, are you, and the report of
the chief inspector in that case? A. Yes, sir, I am.

Q. What was the definition of a customer, what
was his test that he applied? A. The Chief In-
spector?

Q. Yes.

Mr. Osborne: Is this another attempt to
get the witness to tell the Court what its
own decisions are?

Mr. Blake: I am just asking him what
test the Chief Inspector applied as to a
customer.

Mr. Osborne: In what case?

Mr. Blake: In the Supervision case to
which you have referred and offered the
decision. Unfortunately you did not offer
the inspector’s report, merely the decision.

Mr. Osborne: The inspector’s report is
not the decision of the Board. 1 object.

Commissioner Gnichtel: I do not think
that is admissible.

Mr. Blake: May I offer the inspector’s
report then. Here is your own Board has
set that up. They are complaining now
we are not following out the rules and regu-
lations of the Board.

Commissioner Gnichtel: You may offer
the whole record in that case.

Mr. Blake: All right, sir.

Mr. Osborne: I want to be heard on that,
because it is contrary to the policy of the
Board to permit its inspector’s reports to
be put in evidence.
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Commissioner Gnichtel : This report was
sent to the parties.

Mr. Blake: Yes, sir.

Commissioner Gnichtel: It was a public
report.

Mr. Osborne: I thought these reports
were communications for the Board.

Commissioner Gnichtel: Some are and
some are not. That is the decision of the
Board.

Mzr. Osborne: The inspector’s report?

Commissioner Gnichtel: That is the re-
sult of the investigation the Board ordered
made and that is sent to them. I will allow
the report to go in.

Mr. Blake: All right, sir.

Mr. Osborne: Of course, the decision I
assume is in because that is a matter of
public record.

Commissioner Gnichtel: The decision is
the decision of the Board, I take it. This
is the report of the inspector that investi-
gated it.

Mr. Osborne: I object to it.

Commissioner Gnichtel: Your objection
is noted. Proceed.

Q Mr. Heydecke, with the introduction of a
service such as this, which picks up our service
at the master meter and conducts it for a short
distance across some room or rooms to the meter
board, thus interposing into our system of dis-
tribution a small unit, which unit would see that
the energy passes through its meters, and that
the meters were read and bills were rendered and
collected from them, would that introduce a du-
plication of those services in our territory?

10

20

40



102
Franklyn Heydecke, for Respondent—Direct.

Mr. Osborne: I object to that question
because it does not accurately state the
facts. This situation does not introduce a
new system into theirs, or engraft another
system upon theirs. When they sell elec-
tricity to the owner of that building at that
master meter, then they are through with
it.

Mr. Blake: That is where we differ.

Mr. Osborne: It is a commodity, just as
much as a bushel of potatoes or anything
else is a commodity, and to say as they
have, after it passes that master meter and
it 1s the property of the owner, that we are
injecting something into their system it is,
I respectfully submit, injecting into the
question an element that is not based upon
facts.

Commissioner Gnichtel: Objection over-
ruled. I will allow him to answer.

A. 1 would say there would be a duplication of
both facilities and organization, and incidentally
the added cost is eventually passed on to the
customers.

Mr. Osborne: Your customers?

Witness: The users of electric light.

Mr. Blake: I assume sir, that this com-
pany—I imagine counsel will admit on the
record—is not a utility, the meter service
company.

Mr. Osborne: That is merely an agent of
the landlord and not a utility.

Mr. Blake: If a utility would not be per-
mitted to invade the territory which an
existing utility i1s adequately serving at
adequate rates, certainly a company not a
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utility would not be permitted to enter the
field and interpose itself.

Commissioner Gnichtel: That is argu-
ment.

Mr. Osborne: I need not answer that at
this time.

Cross-examination by Mr. Osborne:

Q. You have two and a half million customers?
A. Approximately.

Q And you want them all, don’t you? A. In
our territory.

Q You the not willing that the tenants of
apartment houses should make their own con-
tracts with their own landlords to get their ser-
vice as they choose, are you? A. We are not only
trying to protect the company but we are trying
to protect the user too.

Q. You are philanthropists as well as a public
utility, as I understand it? A. Well, we try to be,
yes. We don’t want the customers or users of
light to be subject to conditions of unregulated
rates and service.

Q. You like them all to be regulated? A. We
like them all to be treated fairly.

Q. This policy, as you have termed it, not to
permit anybody to buy electricity from you and
then distribute it or sell it, is something of your
own concoction and invention, isn’t it? A. My
personal?

Q Your company. You are speaking for the
company. A. Our company, yes.

Q That so-called policy you think enures to
your interest, that is the interest of the company,
don’t you? A. Yes, sir.

Q And that is the reason you are for it, isn’t
it? A. Yes, sir,
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Q. That policy so-called, has never been ap-
proved by the Board of Public Utility Commis-
sioners, has it? A. There i$ nothing in the rules
and regulations of the Commission to deny it.

Q. You just assume to make that rule and the
mpeople can subscribe to it or not.

Mr. Blake: In the absence of regulations
and rules by the Board, the company has
the right to inaugurate reasonable rules.

Commissioner Gnichtel: It is not neces-
sary to argue. dJust ask the question.

Q. When this matter came up you tried to
comply, you say, with the tenants’ request. Did
the tenants make application to you for current
or did you send up to the tenants and solicit them ?
A. Before we sent up, a great many of them came
to us.

Q. You had not turned it off yet, had you? Did
they come to you before you turned off the cur-
rent? That was not the night you left them in
darkness, was it?

Mr. Blake: Don’t say we did, when you
had a policeman up there and would not let
us go in with the meters when we had them
on the truck to put in.

A. You see, it is customary, Judge, for a person
moving in an apartment house, or moving any
place, to apply, sufficiently in advance for service,
and many of these customers moving in, say Oc-
tober 1st, applied much earlier than that for the
service on October 1st.

Q. You are quite sure that your recollection is
correct, the testimony is based on the facts, facts
of your own knowledge? A. Absolutely on facts.
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Q. Don’t you know the tenants had a contract
with the landlord to furnish them with electricity ?
A. T know this------

Q. Don’t you know that? That is what I want
to know? A. Partly.

Q. Don’t you know that as a matter of fact he
was furnishing them with electricity? A. No. As
a matter of fact—oh, yes, after a certain date.

Q. Don’t you know that you sent somebody up
there and told them if they did not sign up with
your company, that their service would be shut
off? A. I understand that is not so.

Commissioner Gnichtel: Did you send
someone up?

Witness: I did not send any one up to
say that, no.

Q. You did not tell them to say that? A. Ab-
solutely not.

Q. You don’t know whether they did say it or
not? A. To my knowledge—I was not there—
but the man reported to me that he did not.

Q. That is after the accusations had been made
that he reported that? A. Yes.

Q Was it or wasn’t it, or did he come right
back and tell you? A. The man is here who told
me.

Q How did he come to tell you; why did he
tell you anything like that? A. As part of the
business; he discussed the business with me.

Q. So after you sent up there and told him to
get these customers, he came back and said, I
have been up there and I did not threaten to turn
off their current.

Mr. Blake: You charged it in your affi-
davits.
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Mr. Osborne: I am asking him when it
was and why it was the man came back and
said anything like that.

Commissioner Gnichtel: Is it material
whether he did or did not?

Mzr. Osborne: No, but this is cross-ex-
aniimation.

Commissioner Gnichtel: What is the ma-
teriality, whether he did threaten to turn
it off or not?

Mr. Osborne: That just shows the
method.

Mr. Blake: If we are going to try out
methods in this case, we are going to be a
long time.

Commissioner Gnichtel: I allowed him
to open the door very wide, because he
seemed to want to get in a lot of material,
that I do not quite understand the rele-
vancy of. Aren’t you going too far now,
when you are trying the methods this com-
pany pursued when they went up there. I
don’t think it is cross-examination.

Mr. Osborne: I think in view of their
claim that they are acting in a philanthropic
way and in the interest of these people------

Commissioner Gnichtel: I do not think
that has any bearing. They are in business
and they are acting under their business
ideals. Whether it is philanthropic or busi-
ness, I don’t think matters anything about
this case. So ask another question.

Mr. Osborne: This is cross-examination,
your Honor.

Commissioner Gnichtel: I know, but you
cannot cross-examine on something that is
absolutely irrelevant here.
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Mr. Osborne: 1 objected to it and you
let it in.

Commissioner Gnichtel: There wasn’t
anything said about whether a threat was
made or not.

Mzr. Osborne: He said he sent up there
and solicited this business.

(Discussion.)

Q. Do you claim that the company still owns
and controls this current after it is sold to the
purchaser? A. After we deliver and sell the cur-
rent to the purchaser, do we own and control it?

Q. Yes. A. I should say not.

Q. And after a customer has purchased current
from you then it is his current, isn’t it? A. Un-
der certain conditions.

Q. Electric current is recognized as a commod-
ity, isn’t it? A. I don’t feel so. It is a service.

Q Hasn’t it been held by courts and boards
that current is a commodity subject to barter and
sale and delivery?

Mr. Blake: In the language of the other
witness you can say you are not a lawyer.

Mr. Osborne: If he don’t want to an-
swer—he is your electrical expert.

Commissioner Gnichtel: He has an-
swered. He says it is a service, not a com-
modity.

Q. You don’t think it is a commodity then? A.
I will leave that for the lawyers to answer.

Q. You say your rates do not contemplate a
resale. What is there about your rates that is
not consistent with the situation that is presented
here? A. The promotional feature of the rate,
for example—
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Q. I don’t know what you mean by that. A. I
will tell you; the first step of our rate is 20 kilo-
watt hours at nine cents, the next 30 kilowatt
hours at eight cents, encouraging the customer to
a greater use of the current at lower steps and
consequently at lower rates. That is the trend
and has been the trend for some time in rate-
making and under such conditions it never con-
templated that the rate was for sub-metering and
resale, but rather the application of the rate to
the conditions as found in the individual family.

Q. Then your theory of stepping down the
rates is that it encourages the use of electricity
by a customer? A. Yes, sir.

Q. And that is the purpose of it? A. Yes, sir.

y°ur theory is not that the stepping
down of the rate is because you can manufacture
and sell electricity cheaper in volume than you
can in small quantities? A. That plays a part
in it of course.

Q. Does it make any difference, so far as your
revenue is concerned, whether the tenant pays for
the electricity which he uses by way of rent or in
his rent charge, or whether he pays for it sep-
arately through the landlord billing him for cur-
rent furnished by a master meter? A. Of course
there is a vast difference between the two.

Q. What is the difference? A. There are two
that I would say; one is, aside from the monetary
part of it, a company’s right and duty to deal
directly, personally, and have personal relations
and responsibilities with the user of the service,
and the Board’s regulation and supervision of
such installations and customers. From the mone-
tary standpoint, of course, a customer whose ser-
vice is metered is going to have a more or less
restricted use of service. If he gets the service
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in with his rent—for instance as was pointed out
this morning, the current in an office building is
used very much more freely, and that would be
so with the residents of an apartment house.

Q. Then in other words, you agree it is an en-
couragement to wasteful use of electricity, if you
can furnish it directly at a charge through the
rent rather than through a meter? A. I would
say yes------

Q. Unmetered as against metered. A. —ex-
cept for the use of the word wasteful. I do not
consider it wasteful.

Q. You do not consider any unnecessary use of
electricity wasteful? A. No, I do not.

Q. Are your facilities ample now for supplying
this territory at all times and under all condi-
tions? A. Oh, yes.

Q. You do not need any more enlargement of
your plant? A. What I mean by this Judge; if
I want to have four or five rooms in my house
lighted tonight, although I am only using one, I
do not say that is an extravagant use of service.

By Commissioner Gnichtel:

Q. Why not? A. I may not want to walk from
one room to another and throw a switch; I may
want to have my whole house lighted.

Q. What do you call wasteful? What would
you say was wasteful? Mr. Blake referred to this
room. If the lights were turned off it would be
rather dim in here, wouldn’t it? A. Right now,
probably so.

Q. You would not call that wasteful, would you?
A. No, I would not.

Q. What would you call wasteful? A. Well, if
I left the light in the garage burning all night or
down in the cellar, or up in the attic, I would call
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that waste of energy, but in the average living
rooms of a house or in the average living condi-
tions in apartment houses------

Q. It makes the rooms more cheerful? A. Ab-
solutely, makes it more homey, more so than only
a light in the room they occupy and you go in an-
other room and throw the switch. I don’t call that
an extravagant use of service.

By Mr. Osborne:

Q. When it is not metered, the people are a
little careless about turning off the lights in a
room and they are apt to leave the lights burn?
A. What did you say?

Q. People are apt to be a little careless about
saving it if it is not metered, more so than if they
knew they were paying for it in K. W.s. A.
There might be little carelessness to it too.

Q. The burden as the result of that would fall
on the landlord, wouldn’t it? A. Yes, immedi-
ately; ultimately, not.

Q. The benefit would enure to the company?
A. Yes.

Q. Now then, you do not agree with the Board’s
conclusion that a customer is not necessarily the
individual who actually is turning on the light,
the user, as you say, but a customer may be a
building or combination of buildings or one side
of a double house or a building owned by one
party with more than one apartment and using
in common one hall and entrance, or a building
owned by one party having a number of apart-
ments or offices and using in common one hall
and one or more means of entrance, or each apart-
ment of a multi-family dwelling or apartment
house where service to individual families is de-
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sired; yon do not agree with those definitions of
the Board, of a customer?

Mr. Blake: 1 suppose it is subject to
objection. They would have to stand by
themselves.

Commissioner Gnichtel: He said; you
do not agree with the Board in the defini-
tion of a customer. That is admissible.

A. I do agree with the Board in its definition of a
customer but I do not believe that the Board ever
contemplated in that definition sub-metering and
reselling and breaking down regulation that has
taken years to establish.

Q. In this district, in this territory? A. The
Public Service territory.

Q. You know it is the custom in other terri-
tories to resell; meter to a single customer.

Commissioner Gnichtel: That is imma-
terial. Let us get on.

Mr. Osborne: I think it would be ma-
terial, as a precedent.

Commissioner Gnichtel: We have noth-
ing to do with others. It would be quicker
to answer. Go on and answer it.

A. Yes, sir, I do know it is being done in New
York City.

Q. You know it is being done in other places
too, don’t you? A. Not to my knowledge.

Q. In your opinion is a building owned by one
party, of more than one apartment, and using one
hall and one entrance not properly designated as a
customer to whom electric current should be fur-
nished? A. It is properly designated as a cus-
tomer provided they do not sub-meter and resell.

Q. I understood that you made an affidavit in
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the Chancery proceedings; that is right, isn’t it?
A. Yes, sir, that is so.

Q. Do you remember testifying there that you
are familiar with the installations throughout the
various office buildings and apartment houses? A.
Yes, sir.

Q. You limited that to the City of Newark, how-
ever, didn’t you?

Mr. Blake: I think we are entitled to
have it all. They charged in their com-
plaint, this Meter Service Company was
serving a large number of apartment
houses and stores, or whatever it was in the
City of Newark, and they are not serving
anybody in the City of Newark and we spe-
cifically denied it and they admitted on the
stand themselves that is the only installa-
tion they had.

Q. You testified of your familiarity. Are you
familiar with the conditions under which the com-
pany is serving apartment houses? A. Yes, sir.

Q. Are there none other in the City of Newark
that are being served through a master meter and
reselling to their tenants? A. Not to my knowl-
edge?

Q. Are you familiar with the conditions under
which this building is being served? A. I said
apartment houses.

Q. Enlarge the question to include apartment
houses, office buildings, loft buildings and facto-
ries where it is a question of resale to the tenant.
A. Yes, I am.

Q. You are familiar? A. Yes.

Q. Not only in Newark but in East Orange and
other places within your territory. Are you fa-
miliar with the Fulton Towers situation? Fulton
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Towers you know is in Kast Orange, 106 Harri-
son Street, East Orange? A. Yes, sir, I am.

Q. What is the situation there? A. That is an
apartment house.

Q. You furnish current there? A. We have one
meter in place.

Q A master meter? A. That is a situation
that----- :

Q Will you answer my question. You can
make your explanation. A. I have already said
it was metered.

Q A master meter? A. Yes.

Q. Through which current is furnished and de-
livered to the tenants in the building? A. Yes, sir.

Q. Does the landlord pay the bill? A. As to
who pays the bill------

Q. Who is it billed to? A.—I could not say
offhand.

Q. Do you own the individual meters? A. No.

Q. Then the Fulton Towers is such a case as
this, isn’t it? A. Yes.

Q. Are there any more? A. There is the other
one you mentioned. I do not recall the name of it.

Q. I will refresh your recollection. How long
has the Fulton Towers condition been existing?
A. I heard of it less than a year ago.

Q. So that you have known it— A. My recol-
lection is about four years ago it was put in, and
it was one of the mistakes in carrying out the pol-
icy of the company. Had it been brought to me,
it never would have gone in.

Q When did this policy originate? A. I have
been general auditor for four years and it was
before that.

Q. I don’t quite get the significance. A. I say
I have been general auditor for four years and
the policy existed before that time.
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Q. You found it? A. This Fulton Towers is a
mistake and should have never gone in under the
company’s policy. In a big organization such as
ours mistakes do happen once in a while.

Commissioner Gnichtel: Who has charge
of that; this same company?

Witness: I could not say positively. I
don’t know.

Q. Are there any more mistakes of that char-
acter? A. Yes, there are two or three probably.

Q How about the Hampton apartment, 157
Harrison Street, East Orange; are you familiar
with that condition? A. Yes, that is a similar sit-
uation to the Fulton Towers.

Q. And it is parallel to this present case, is it
not? A. Yes. That is another mistake, too.

Q. Of course, under your present theory, I as-
sume they are all mistakes. A. They are just a
few out of the vast number that we serve.

Q. When did the Hampton apartments mistake
occur? A. My recollection is it was less than a
year after the Fulton Towers.

Q. What about this People’s Trust & Guaran-
tee Building, 210 Main Street, Hackensack, New
Jersey? A. I could not answer as to that.

Q. You will find out? A. Yes, sir, we will be
very glad to find out for you, but I do not have all
these details of installations in my mind, of 750,-
000 meters. I could not do it.

Q. I am only asking you about the mistakes,
however. A. There may be some mistakes that I
know nothing of.

Q. What about the Church Construction Com-
pany? A. I know nothing about that.

Q What about the Kinney Building here in
Newark? That is a big familiar building. A. My
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recollection is that the Kinney Building is the
same as this Industrial Building.
Q. A master meter and resale to tenants?

Mr. Blake: The first floor.

A. Exactly as was covered this morning.

Q. Another mistake? A. Well, an office build-
ing is in a different class than an apartment
house.

Q Even though they resell to their tenants?
A. T will say this: That the type of the Kinney
Building and Industrial Building are exceptions
to the rule. The vast, vast number are not billed
and metered in this way.

Q. I am not quarreling with you, my dear sir,
about the exceptions. My objection is we are not
one of them. The question is whether you can
distinguish in principle between a situation of
resale to a tenant by a landlord in an office build-
ing, a loft building, an apartment building or
apartment hotel, in some cases where the light is
included in the rent and in some cases where it
is not. A. Was that a question you asked?

Q. It was intended to be.

Commissioner Gnichtel: It was not a
question. It was a statement. It is just a
statement. You better put a question.

Q. Would you consider in this large building, if
we chose to put in our own plant and furnish our
electricity to our tenants, that we had a right to
do so? A. Of course, you have.

Q. We have a right to sell to the tenants elec-
tricity which we furnish, although we have not a
right to buy electricity and sell to the tenants;
we can manufacture and sell to them but cannot
buy and sell to them? A. We maintain that.
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Q. That is your position? A. Yes, sir.

Q. In such a situation, a tenant would not have
any more protection than he has now, would he?
A. No, he would not.

Q. His remedy, if he had any, would be just the
same as he has now? A. Of course, in the use of
our service we try to take means to bring it under
regulation. 1 say, where our service is intro-
duced we try to take means to bring it under
regulation.

Q. You mean under the regulation of the Utility
Board? A. Regulation of the Utility Board and
the company’s rules and regulations which are
in conformity therewith.

Q. There is nothing in conformity with any-
thing of the Utility Board in this regulation that
it is your policy, adopted by yourselves, not to
furnish for resale, is there? A. It is the policy
of the company, not contrary to any issued rules
and regulations of the Utility Commission.

Q. Is there anything, so far as you can see from
your experience, any reason why, if the land-
lord wishes to comply with the rules and regula-
tions of the Utility Board, he should not do so in
his dealings with his tenants?

Commissioner Gnichtel: That has abso-
lutely no value in the decision of this case.

Mr. Osborne: Except this, your Hon-
or—

Commissioner Gnichtel: I do not care
what he thinks of that. Neither do you.

Mr. Osborne: I know I do not.

Commissioner Gnichtel: I do not either.
I will overrule that.

Mr. Osborne: They say the tenant hasn’t
this protection. I say he can have it.

Commissioner Gnichtel: It is objected to.
I will overrule the question.
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By Mr. Blake:

Q. Mr. Heydecke, you said in establishing your
rate schedule for furnishing electricity you had in
mind—in these various steps you had in mind
family use, individual family use. A. Individual
family use.

Q. In devising the rate schedule, did you have
in mind the furnishing of 106 families’ demands
on one meter and predicating a rate on that? A.
Absolutely not.

Mr. Blake: Testimony has been intro-
duced, sir, by the Judge, over objection,
but nevertheless it was permitted, as to
operations of similar companies in New
York City. I have here a copy of a letter
from the acting chairman of the New York
State Department of Public Service where-
in he states the attitude of the Commission
as disapproving this sub-metering and sug-
gesting there be incorporated in the new
gas rates to be filed by the Brooklyn Union
and Citizens Union Gas Company a pro-
hibition against it. If they are showing
the trend of things in New York City I
think we ought to know the attitude of their
Commission and what they are intending to
do. I would like to offer a copy of that
letter.

Commissioner Gnichtel: Any objection?

Mr. Osborne: My only objection to it is
we are bound by the Court’s decision and
not by private correspondence between two
people.

Commissioner Gnichtel: I think that ob-
jection is well taken. That is merely a let-
ter.
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Mr. Osborne: We have a decision of that
Board.

Commissioner Gnichtel: As 1 see it, the
letter is in typewriting. I suppose if that
is their decision, they have decided that
and their decision would be public.

Mr. Blake: They are about to incorpo-
rate it in a rate schedule about to be filed.
This 1s dated September 20th.

Commissioner Gnichtel: I do not think
that is admissible.

Mzr. Blake: I have Mr. Young as another
witness. While counsel laughingly referred
to these things as mistakes, I want to show
through Mr. Young it has been his policy
and the policy of the company, but two or
three of the laughingly referred to mis-
takes did occur and will be rectified, and
were not discovered until very lately.

Perc y S. Young, sworn on behalf of Public
Service.

Direct examination by Mr. Blake:

Q. Mr. Young, you are vice-president in charge
of finance of Public Service Electric & Gas Com-
pany? A. 1 aPa

Q And have been for how many years? A. I
could not tell you. For a number of years.

Q Long before the formation of that company.
How long has it been the policy of the company,
and I understand you are in charge of directing
the policy of the company in these matters, to
refuse to set master meters for the purpose of
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resale of your energy! A. It has always been our
policy.

Q. Several instances have been referred to, that
Mr. Heydecke has referred to as mistakes. Will
you explain to the Board, please, exactly how
those occurrences came about and the company’s
position then and the company’s position now in
the matter! A. I am not familiar how they oc-
curred, but they were mistakes. As a matter of
fact, I knew nothing about these master meters
and resale in apartment houses until very re-
cently. They have evidently crept in in some way
through misunderstanding of instructions. The
rate structures of our company, as we have fixed
them from time to time and adjusted them, have
always had in contemplation the direct dealings
with customers. Our policy has always been, as I
have said, to deal directly with customers, for
various reasons. We wanted to see the custom-
ers ourselves; we want to give them the widest
opportunity to utilize our service, and we wanted
to see that there was no discrimination as far as
we could arrange it.

By Commissioner Gnichtel :

Q. When you found out your custom had been
broken, why didn’t you stop it! A. As I say, this
case came up------ *

Mr. Blake: This is what brought it up.
We just found out about it.

Q. You never heard it before that! Do you
mean to say nobody in your office knew of this!
A. I say I did not know it, and it was never
brought to my attention. I might say this, too,
in the arrangement of rate structures the matter
was not so all-important as it is today. For in-
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stance, on a flat rate, if a rate structure was only
fixed as a flat rate there would be no opportunity
or no inducement for outsiders to go in and reap
this profit, but under the system that we have de-
veloped, where there has been a step rate intro-
duced in order to promote the use of electricity
and introduce appliances to the greatest possible
extent and utilize the facilities of the company,
we find these things are likely to creep in, this
kind of thing is likely to creep in, and we object
very strenuously against the practice which would
naturally grow.

Q. What is your position, Mr. Young, as to
these instances which you have found that have
been retailed, at the two apartment houses in East
Orange; how soon do you propose to correct that
situation? A. We propose to deal with the cus-
tomers and not allow the resale of the energy,
electrical energy; for the benefit of our customers
at large as well as the company.

Cross-examination by Mr. Osborne:

Q. Do I understand that you will disconnect
then in an endeavor to enforce the policy, you will
disconnect the service? A. We have not deter-
mined what we will do in that connection. There
are two or three cases, and we have got to deter-
mine how we will arrange it. *It may be by the
formulation of a new rate which would discourage
this kind of thing. I don’t know.

Q. When you formulated this rate structure of
course you had the views of the Board in mind,
did you not? A. Absolutely.

Q. And its rules, regulations, definitions and
what not? A. Absolutely.

Q. You knew the Board had defined a customer,
at least had defined various conditions which con-
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stitute a customer? A. In general we knew the
Board’s attitude in these matters, which was that
they wished all customers to come under their reg-
ulations.

Q You accepted the Board’s definition of a
customer various, definitions, let me say, of a cus-
tomer, because they made, as you know, several? =
A. We had that in mind and we had also in mind
that the Board would follow the trend of the busi-
ness and would vary their definitions from time
to time for the best interests of the customers.

Q. Having it in mind you formulated your rate
structure accordingly? A. That is true.

Q. When, therefore, you say that the rate struc-
ture was formulated with relation to your deal-
ings with your customers, you mean with your
customers as defined by the Board of Public Util- 20
ity Commissioners. A. We had in mind absolute-
ly there would be no resale.

Q dJust a minute. You are not answering my
question.

(Previous question read.)
Witness: Absolutely.

Q. Therefore, when the Board defined a cus-
tomer as a building owned by one party of more
than one apartment and using in common one
hall and one entrance or a building owned by one
party having a number of apartments or offices
and using in common one hall and one or more
means of entrance— A. It says nothing about
resale in that definition.

Q. —you understood that situation and your
rate schedule was based accordingly? A. Abso-
lutely. But as I say, there is nothing about resale
in that regulation.

Q. You understood the use of English and
know what these things mean? A. I hope so.

New Jersey State Lilvary
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Q. Isn’t it true that the landlord who collects
and furnishes light and adds it to the rent; isn’t
he reselling electricity? A. No.

Q. You do. not consider that a resale? A. I do
not.

Q. You would distinguish between a case of
that kind and one where it was passed through an-
other meter? A. Yes.

Q. You will concede of course that it is to the
landlord’s advantage to have it pass through a
meter so as to reduce the cost? A. Certainly.

Q. Otherwise the burden would be on him? A.
Certain. He reaps a tariff from that plan, under
that plan.

Q. Otherwise he would have to pay for the
wastefulness of the tenant, wouldn’t he? A. Yes.

Q. When you say that you did not know about
that— A. T want to say there, that is the guard
against that method, that is the thing which pre-
vents the adoption of that method.

Q. I don’t quite understand you, but I won’t
press it. A. I mean this, Judge; that we believe
it is to the best advantage of the company and
our customers to have the company deal directly
with the customer. We believe that the fact that
the tenant will perhaps use more current where
the owner rents the building with light, will re-
tard the owner from adopting that plan and will,
therefore, induce him to assist the custpmer in
dealing with the company direct. That is what
I mean.

Q. You say you did not know this until re-
cently? A. That is correct.

Q. You knew that Mr. Heydecke knew of it?
A. No, I did not.

Q. Over a year ago? A. I did not know that.

Q. Do you sell appliances? A. As I said to
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our people, when the matter came to my knowl-
edge, I said—I repeated over and over again what
our policy was, and I could not understand how
these two or three cases crept in.

Q. Do you sell appliances? A. We do.

Q. And your contacts with each user are of
value for that purpose? A. Very great.

Q. It would be a detriment— A. To them and
to us.

Q. To you at least (if you will, to them, not to
be able to buy from you) if you could not make
contacts which would result in the sale of appli-
ances? A. We think so.

Q. And that is one of the reasons why you want
to retain this contact, isn’t it? A. That is cor-

"“@Q To stimulate your sales of appliances? A.
That is correct.

Mr. Osborne: That is all.

Mr. Blake: What have we to exchange
with each other? I am to get copies of
your contracts and leases and I am to give
you the information that you have asked
for in those cases.

(Matter taken into conference.)

(Briefs to be filed.)
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Minutes of Hearing, November 1, 1928.

BOARD OF PUBLIC UTILITY
COMMISSIONERS,

Newark, N. dJ., Thursday, November 1, 1928.

10
Motion on behalf of Sixty-Seven
South Munn, Inc., for an order
of the Board directing re-
spondents to install meter
pending decision by the Board.

Before

Commissioner Frede rick W. Gnichtel, Esq.

For the Petitioner appears Harry V. Os-
borne , Esq.

For Public Service Electric & Gas Company
appears George H. Blake, Esq.

Commissioner Gnichtel: Is the entire case in?

Mr. Osborne: No. Public Service were to fur-

gQ nish us with some information as to whether they

were affording similar service to others. Whether
they are ready to do that or not, I don’t know.

Mr. Blake hands me a paper, which I assume
covers that.

Mr. Blake: In addition thereto, you were to
furnish a copy of the contract existing between
the Meter Service Company and the landlord, to-
gether with copies of two forms of leases, which
they have. And I have signed a stipulation and

40 I wonder if you would present that to the Board.
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Mr. Osborne: Yes, that has been filed and the
secretary asked to make it part of the record.

Mr. Blake: I have to offer in the case, sir, ap-
plications from tenants in the building to Public
Service Electric & Gas Company for electric ser-
vice. The application covers both gas and elec-
tric, but the gas I suppose can be disregarded.
Nevertheless, it is a copy of the application and
I would like to offer those in evidence, giving a
copy to the other side.

(Copies of applications from tenants, re-
ceived and marked Ex. R-1.)

Mr. Blake: I ask leave to offer the inspector’s
report in the Supervision Company case, which
was according to the Board’s practice at that time
submitted to each party in advance of the hearing.
I have copies of it. Your Honor said you would
refer to it anyway as it was a matter of record
before the Board, and I have copies so it would
be in more convenient form to use it that way.

(Copy of inspector’s report in Supervi-
sion Company case, received and marked
Ex. R-2))

Mr. Osborne: May I address myself first to
these offers which have just been made.

Commissioner Gnichtel: Only so far as they
relate to your motion. It is not necessary to refer
to them.

Mr. Osborne: It will be necessary to.

Commissioner Gnichtel: So far as necessary
to your motion, but I would not go outside of that.

Mr. Osborne: Then I would have to make a
new motion with regard to this new matter that
came in,

10
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Mr. Blake: It is not new matter. I reserved
that right.

Commissioner Gnichtel: That is part of yonr
main case, 1 take it?

Mr. Blake: Yes, sir.

Commissioner Gnichtel: So far as necessary to
your motion I should say it is perfectly proper. 1
do not think we understand each other.

Mr. Osborne: I do not think your Honor under-
stands me. Let me say this (if it is improper you
can strike it out): These matters have just been
handed to me. I can see on their face they will
require cross-examination, and I was going to ask
the Board if it would designate a day when I could
examine on the list of places which has been fur-
nished.

Commissioner Gnichtel: I understand the case
is not closed yet and we will keep the case open
for you to do that.

Mr. Osborne: Will your Honor fix a day at this
time?

Commissioner Gnichtel: How about next Thurs-
day?

Mr. Blake: That is agreeable, sir.

Mr. Osborne: Will you have Mr. Heydecke
here?

Mr. Blake: Yes.

Mr. Osborne: Now, to the motion.

There is, as your Honor knows, a meter now in-
stalled, and this motion is to require the respond-
ent to furnish safe, adequate and proper service
pending the determination of this case. The mo-
tion is made under the provision of the statute
which expressly gives this Board the authority to
require a utility to furnish safe, adequate and
proper service. I can refer particularly to it, if
your Honor hasn’t it in mind. There is no ques-
tion about it. The matter, as your Honor knows,
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took the form of an application to the Court of
Chancery and that went to the Court of Errors.
It might just as well have in the first instance
taken the form of this application, after filing the
petition, the original petition; the complainant
might have come here and asked for this relief, but
they did not do it. They went into the Court of
Chancery and asked for certain relief. They ob-
tained a temporary restraining order. That tem-
porary restraining order was set aside and an ap-
peal taken from that to the Court of Errors and
Appeals. That was argued before the Court of
Errors and Appeals on its merits, on the legal
aspects of the case, and of course the burden was
upon us in that argument at that time to convince
the Court of Errors and Appeals that we had a
prima facie case upon which to issue their discre-
tionary order of injunction or temporary re-
straint. So that as far as the Court of Errors and
Appeals is concerned, it has been determined
prima facie on the argument, on the merits that
we were entitled to protection pending the deci-
sion on the appeal and to this Board. The Court
of Errors and Appeals made an order that the
motion to continue the injunction dissolved by the
Court of Chancery is granted upon terms. I say
they made an order. This was an order made in
open Court and it has not yet been entered for-
mally on the records because Judge Speer has
been busy and has not had time to take up the
form which I submitted to him. But this is what
the Chancellor announced as furnished me by the
Sergeant at Arms and I am reading from his com-
munication and it conforms with my recollection.
I was present.

“The motion to continue the injunction dis-
solved by the order of the Court of Chancery is
granted upon terms; that the appellant shall give

10

20

30

40



30

40

128
Minutes of Hearing.

bond to tlie Public Service Corporation to make
good any financial loss it may sustain by reason
of the granting of the injunction. The penal sum
in which the bond shall be written, the terms
whereof and the sufficiency of the security of the
same to be determined and approved by Hugh B.
Reed, Esq., Special Master in Chancery of New
Jersey”. So the Court of Errors has continued
that restraint which prohibits the company from
interfering with the service now being rendered to
the customer at 67 Munn Avenue, the customer
being the corporation known by that name.

It has been alleged in the course of the proceed-
ings by the company that that equipment is not
adequate for the demand made upon it, and we are
here asking that pending the determination of this
matter which is now before your Board, and final
adjudication, in view of all the circumstances, that
this Board exercise its authority and direct the
company to furnish safe, adequate and sufficient
service and installation for service at 67 Munn
Avenue, the premises, of the applicant.

Mr. Blake: The applicant here is the owner of
an apartment house on Munn Avenue. In that
apartment house during the period of construc-
tion a meter was installed for construction pur-
poses. When the building was completed—or
rather, prior to its completion, the owner of that
building entered into an agreement with the Meter
Service Corporation, a corporation of New York,
which assigned that contract to a corporation of
New dJersey, which provided that the owner of the
apartment house would take the current or energy
through a master meter and would give it to this
meter service company for registration. They
entered into possession of the property and in-
stalled some of their meters, the Meter Service
Company.
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Application had. been made by various tenants
about to move in, to Public Service Electric & Gas
Company, to render that service.

Without our knowledge and consent the em-
ployees of the Meter Service Corporation connect-
ed the construction meter with some meters which
had been installed in the cellar by the Meter Ser-
vice people to give service to the tenants. They
allege that consent was given by our employees,
the local men, to make such connection. Our con-
tention is that the consent, if any, given by the
local employees was a consent to attach the ser-
vice to our master meter directly to the tenants
line but not through the medium of the meter of
the Meter Service Company. In other words, it
would by-pass the Meter Service Company.

Upon our finding that they had connected some
six or seven of their meters to our master meter
it is alleged we said we would discontinue the ser-
vice. Thereupon they went into the Court of
Chancery for an order restraining us from discon-
tinuing service. At that time there were about
seven families connected from our master meter
to their meters. During the time of the period of
the rule to show cause, which was returnable a
week later, it developed they connected up some
eighteen or fifteen more families. It was our un-
derstanding that the Vice Chancellor had issued
this preliminary restraining order in the first in-
stance to preserve the sfatus quo of the parties
so there would be no change in their position, be-
tween the interval of the granting of the rule to
show cause and the return day. During that time
the number of customers drawing energy through
the master meter and being measured by the indi-
vidual meters jumped from seven to thirty-four or
thirty-five. Upon the return day the Vice Chan-
cellor discharged the restraint on the theory, as
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he stated that we were asking him to decide a
matter which was for the Board of Public Utili-
ties to decide, and that we were giving a pref-
erence to these people that we were not giving to
other customers in our territory.

That matter was appealed to the Court of Er-
rors and Appeals. A preliminary stay was grant-
ed there pending the opening day of the term.
This was argued—whether the merits were argued
or not, I don’t know—in any event, the result was
the stay previously granted was resurrected and
we understood it stood as a barrier against any
change in the conditions, in the position of the
parties as they then existed. Our master meter
is set and some thirty-four or thirty-five tenants
being served.

Now their application is that we install a meter
in the premises sufficient to take care of the entire
building. The entire building, if your Honor re-
calls, accommodates some 106 parties. If they
are granted the relief here, you are determining
in advance of your final decision and giving all
the relief they can hope for, you are going to
order us to set a meter capable of supplying the
entire apartment house, and that is all they are
asking for. They are asking you to give them
something which is against correct practice and
which is against the practice of the company. You
have never ordered it in any other case. I do not
think in this case you should order us to install
a meter that is going to take care of more families
than were in the building at the time the Court of
Errors issued their citation. We will take care
of the thirty-two or thirty-three families in there
and will provide sufficient apparatus to do it so as
not to violate terms of the restraint. I do not
think we should be asked that we should install
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apparatus to take care of 106 families not in the
building yet, although some may be moving in.
We are furnishing, we think sufficient, and are
ready to furnish it to the individual customers if
they ask for it. It is in the case we are willing
to furnish the thirty-four now in there connected
up to their meters. I do not think we should be
ordered now to install a meter which would give
them the ultimate relief which they could get if
successful in the determination of this suit, re-
versing all your past practice and policy alto-
gether.

Mr. Osborne: Because it has never happened
before is no reason why it should not happen now.
What we are asking, if your Honor please, is not,
as Mr. Blake says, for the full number, 106, what-
ever the capacity of the building is. We are ask-
ing whatever the situation is from time to time
that it be adequately met. This is a going con-
cern, this is an apartment house which i1s gradu-
ally taking in tenants. There is a tremendous
amount of money invested there and the inability
to furnish the tenants with proper light and power
would mean a tremendous financial loss. They
are entitled to have the service, whatever service
from time to time is necessary. Their first instal-
lation was a 50-ampere meter. There were two,
not one, as Mr. Blake said, and that was removed
by the company, that 50-ampere original installa-
tion, temporary installation for building purposes,
and a 75-ampere meter put in when they con-
sented to the hooking on of the service to the ten-
ants in the building.

Now then it is apparent on their own exhibit
which they have just introduced, and from the
testimony which we offered the other day, that
this practice which they now condemn in this
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company, and which they say is contrary to their
policy, and which we will, we think convince yonr
Honor is not a valid policy—they are furnishing
this very service and permitting this very condi-
tion to exist in other cases. If that is so, how
can they possibly justify a discrimination against
this applicant, and what harm can come to them,
particularly as they are being protected by virtue
of the order of the Court, by a bond to be given
to meet any financial loss. How can they be prej-
udiced if this Court exercises its authority given
to it under the statute for this particular and
very purpose, to compel these companies to per-
form their public duty, and as against the prej-
udice to the tenants of the building and the loss to
the owner of the building; if you weigh one
against the other, how can there be any question
about the equity of this application and of this
Court taking advantage of the statute passed for
this very purpose in order to compel a reluctant
company, which has been simply bent on having
its own will, regardless of the consequences or the
law; how can there be any question about the duty
of this Board to come to the relief of a member
of the public in this situation.

Mr. Blake: There is no reluctance on our part.
We are not reluctant to coming to the aid of these
tenants. We offered in the original case, we
offered in the Court of Chancery and offered here
to serve any tenant in the building that makes ap-
plication to us. They have obstructed that. They
put an armed guard in the building and refused
to let us go in the room.

Mr. Osborne: You threatened to turn off the
meters.

Mr. Blake: We had a truck load of meters there
with our men, ready to install meters in that
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building, and had the owner’s consent to go in the
room and install them. This Meter Service Com-
pany refused to permit our men to go in, through
an armed guard, when they had the owners’ con-
sent to replace our meters to give service there,
and they say we are obstructing the rendering of
service to the tenants in that building. We stand
ready to go there now and put in the meters for
all the thirty-four now there. We have made that
offer and are willing to do it any time, and before
you in evidence are applications from their tenants
to put in the service.

They are asking us to put in meters to take
care of the entire building, 106 tenants many of
whom would be willing to do business with us and
not through the Meter Service Company who is
in the thing purely for profit.

Mr. Osborne: Colonel Betts at my request ap-
plied to them, asked them to continue this service
and they refused.

Mr. Blake: What service?

Mr. Osborne: I called up Mr. Barber in Tren-
ton, at least the Colonel did at my request and
talked with him about it, tried to get them to do
it without the informal aid of this Board. They
say they were given the consent of the owner.
The owner never gave consent. The owner’s rep-
resentative is here and he says they never gave
consent.

Mr. Blake: The owner sat in my office, Mr.
Heydecke’s office and told me to go up there, and
we told him we would go up and throw the armed
guard out, and he said as far as I am concerned,
you can do it.

Mr. Osborne: Who was that?

Mr. Blake: Mr. Lunsky.

Mr. Osborne: He is not the owner.
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Mr. Blake: He represented himself to be the
owner. He said he was the owner. There are so
many angles to this, we don’t know who owns the
building. He said he owns it.

Commissioner Gnichtel: We will take the mat-

ter up in conference.

10

(Motion taken into conference.)
(Further hearing, adjourned until Thurs-
day, November 8th, at Newark, N. J.)

Minutes of Hearing, November 8, 1928.
BOARD OF PUBLIC UTILITY
COMMISSIONERS,
Newark, N. J., Thursday, November 8th, 1928.

Further hearing on complaint of
Sixty-Seven South Munn, Inc.,
vs. Public Service Electric &
Gas Company, in re refusal to

supply service.

Before
Commissioner, Freder ick W. Gnichtel, Esqf
For the Complainant appears Harry V. Os-
bo rne , Esq.
For the Respondent appears George H.
Blake, Esq.

Mr. Blake: I am presenting Mr. Heydecke for
further cross-examination on request.



135

Franklyn HeydecUe, for Respondent— Cross.

Feanklyn Heydecke, recalled on behalf of re-
spondent.

Cross-examination by Mr. Osborne:

Q. Mr. Heydecke, on October 18th when yon
were on the stand, I called your attention to cer-
tain cases in which master meters had been fur-
nished. Do you recall that? A. Yes. Those are
the ones to which we made answer.

Mr. Osborne: Read the question.
(Question read.)
Witness: Yes, sir, I do.

Q. And you said you did not know, you had to
make an investigation to see whether that was
all there were or not? A. Yes, sir.

Q. Have you made such investigation? A. Yes,
sir, I have.

Q. Is that all there are to the best of your
knowledge? A. No. I discovered------

Q. Did you say, no? A. You asked if I discov-
ered any others and I said yes, I had discovered
one other.

Q. You have furnished us, as a result of our
request for information, you furnished us with a
list, didn’t you, last week, at least you prepared
a list and Mr. Blake furnished it? A. Yes.

Mr. Osborne: I am showing the witness,
your Honor, a carbon copy of a list which
Mr. Blake offered in evidence last week.

Commissioner Gnichtel: Suppose we
mark it now.

Mr. Osborne: Was it your exhibit or
ours?

Mr. Blake: Yours.
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Mr. Osborne: Mr. Blake furnished it
and we offer it.

Commissioner Gnichtel: The last ex-
hibit I think here i1s P-1. We will mark it
P-4.

(List, received and marked Ex. P-4,
11/8/28.)

Q. Do you recognize this list? A. Yes, sir, |
do. I made it up.

Q. Is this a complete list? A. No, it is not.

Q. If so, in what respect is it not complete?
A. T can give you the detail of that. May I say,
just before I answer, that this list only covers the
places which you specifically mentioned in the
last hearing, the hearing where 1 testified.

Q. Did you think I needed a list to tell me what
I already knew?

Mr. Blake: Now Judge, let us not be
sarcastic. You asked for an investigation
of this list and we made it at once. We
continued our investigation and have
brought it down to date.

Q. Didn’t you understand, Mr. Heydecke, that
you were to make an investigation of cases which
were master metered, regardless of whether they
were the ones of which I reminded you or not?
A. Yes. We have done that. I was just explain-
ing that this exhibit P-4 only covers the ones you
specifically mentioned at the hearing at which I
last testified.

Q. Have you a list now? A. I have a complete
list now.

Q. A complete list of all cases in which you
furnished master meters? A. Yes, sir.
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Q Will you give us that? A, Yes, sir, I will
be glad to.

Q Is it in such shape as to offer it as an ex-
hibit? A. There are only totals here. There is
not very much. I can give the totals.

Mr. Blake: How many more are there
than appear on this list?

Witness: For apartment houses, one.

Mr. Blake: One more.

Witness: One more. I would like to say
that a complete survey of the State shows
apartment houses where there are Public
Service meters for each and every tenant in
the apartment house, 2,090 such apartment
houses with 45,507 apartments.

Q. Don’t you think we would get along faster
if you will give me what I am asking for? 1 am
asking for the cases in which you furnished a
master meter for redistribution by the landlord,
in apartment houses, lofts— A. I thought per-
haps the entire survey would be of help.

Q. If your counsel wants to put that in, all
right. All I jam interested in is this service which
we are asking for and which is given to every-
body else and denied to us. A. Outside of the
three mentioned on P-4, the apartment houses,
there is one more, Dwight Manor in Englewood.

Q. What about office buildings? A. In addition
to the four mentioned, the Loft Company is out
of the picture; three.

Q. Who put the Loft Company out of the pic-
ture? A. I beg your pardon.

Q. Who put the Loft Company out of the pic-
ture? A. That is not a master meter proposition.

Mr. Blake: You asked for it and we have
given it to you.

lo
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Witness: We have given the facts but
it 1s not a master meter proposition.

By Commissioner Gnichtel:

Q. Let me ask this; have you any office build-
ing in which you have a master meter and each
office has a meter of its own? A. Yes, sir.

Q. You have cases of that kind? A. There is
one mentioned on P-4, which is the Peoples Trust
Company Office Building in Hackensack, down at
the bottom of P-4, and there is one other I be-
lieve where all the offices as well as the stores
are metered.

Mr. Osborne: That is only two in addi-
tion to P-4?

Witness: 1 will give the details, Judge.

Mr. Blake: Not two in addition to P-4.
He will give all of them.

Witness: There are a total of ten, which
include those mentioned on P-4.

Q. That would be how many in addition to P-4?
A. There are three on P-4.

Q. That is seven more? A. Seven more.

Q. Can you give me the names of them? A.
The Kinney Building has already been covered.
The Military Park Building, the Industrial Build-
ing has been covered, the Mosque Temple, the
Academy Building, the Kresge Building on Mar-
ket Street, Federal Trust Building, the Branford
Building. Do you want the details of those, Judge?

Q. T am not interested in the details unless you
think it is important.

Mr. Blake: I will put it in later.

Mr. Osborne: All I am interested in is
the main fact, whether this sub-metering is
going on.
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Witness: The reason I asked is this:
Take the Federal Trust Company Build-
ing—

Mr. Osborne: The Federal Trust? 1
know what the details are.

Witness: They only have a meter for
the restaurant. I put that in here but they
only have one meter for the restaurant.
The other is unmetered.

Q. As long as we are on the subject; what about
the Federal Government Department on the 2nd
floor, the offices; what about the Internal Revenue
Department on the second floor? A. In the Fed-
eral Trust Company?

Q. Yes, who succeeded an insurance company
who had the same service? A. The memorandum
that I have as a result of the survey made shows
that only the Exchange Buffet Restaurant is on
a sub-meter. The rest of the building is not sub-
metered.

Q. You have no personal knowledge of this?
A. T have not visited these buildings, no.

Q. You have had to ask for this information?
A. T have had to ask for this information.

Mr. Osborne: Just make a note of the
fact that there was an insurance company
on the 2nd floor that had the same service
and now the Federal Department has moved
in and they are also getting service.

Commissioner Gnichtel: I notice the Kin-
ney Building you have marked here, has
one Public Service meter for lighting and
the owner sub-meters and resells the energy
to large users only. The small user’s use
of energy is not sub-metered. Is there any
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building among these you have, I mean an
office building, where they sub-meter to all
the occupants?

Witness: To all the occupants ?

Mr. Osborne: One at the bottom of the
page.

Witness: As I said before, the one at the
bottom of the page.

Mr. Blake: Just one.

Witness: And there is one up at Pater-
son. I stopped at Newark, Judge. I should
add, one other in addition.

Q. Office building? A. Yes, sir. The Katz
Building in Paterson. I think that makes ten alto-
gether.

Q. That is all the office buildings. How about
loft buildings? A. What I was going to say, that
Katz Building at Paterson is similar to the
Peoples Building at Hackensack.

Q How about loft buildings, factories? A. I
made no survey of that.

Q. Then the only survey you made is of office
buildings and apartment houses? A. That is
true.

Q. You have made no survey of factories? A.

30 No.

Q. Or Loft Buildings? A. No.

Q. Or apartment hotels? A. No.

Q. Is that right? A. That is right.

Q. Do you know whether or not there are any
apartment hotels having this service? A. I have
no knowledge of any apartment hotel that sub-
meters.

Q. Do you know whether there are any factories
that have this? A. Not to my knowledge; I don’t

40 know.
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Q Not to your knowledge? Do you know
whether there are any loft buildings that have
this service? A. Not to my knowledge.

Q I think I asked you, or mentioned last week
Mr. Seymour. Hasn’t Mr. Seymour this service
which he takes and sub-lets or sells to some of his
tenants? You know Jim Seymour; you have been
having a controversy over this with him for years ?
A. 1 know who Jim Seymour is but I cannot
answer directly. My recollection is, no. I would
be very glad to look into that for you. Off-hand,
I would say no, he does not.

Q Do you know where the building 792 Broad
Street is, that is that office building down here in
which the Mortgage Company has its plant, the
United States Mortgage Company, 972 Broad
Street? Haven’t they a master meter, don’t they
resell to the first floor tenant? A. My survey
does not show it.

Q. Would you say if your survey did not show
it, that it was not so? A. I would not make that
as a positive statement, no.

Q. You would not say, if your survey did not
show it, that it might not be so? A. It may or
may not be so. I would not say positively be-
cause the survey does not show it, that it would
not be so.

Q. How about the Medical Tower; you know
where that is? A. My answer would be the same.
Yes, I know where it is.

Q Don’t you know they have a master meter
and sell to the stores in the building? A. No, I
don’t know.

Q. How about the Union Building? We made a
survey of this situation too, you know. A. My
answer would be the same there.

Q. How about the Essex Building; the same
answer? A. My answer would be the same.
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Q. The Academy Building you have already
said had a master meter and resold. A. Yes, I
included that.

Q. You said the Military Park Building had, I
believe. A. Yes, sir.

Q. And the Federal Trust Building! A. Yes,
sir.

Q What about Proctor’s Theatre Building! A.
My answer would be the same; it is not on the
list.

Q. You have no record of it but it may be true!
A. It might possibly be true.

Q. What about Loew’s Theatre Building! A.
My answer would be the same.

Q. And 37 Branford Place; that is what build-
ing! A. That is possibly the one I covered.

Mr. Steiner: I believe that was desig-
nated as the Branford Building.

Witness: I guess there is only one on
Branford Place.

Q. The Branford Building, is that what you call
it! A. Yes, I mentioned that.

Q. Dwight Manor, you have already given us;
that is in Englewood! A. Yes, in Englewood.

Q. That is an apartment house of approxi-
mately 50 families, is it not! A. My record shows
92.

Q. You have done a little better than we have.
The owner has a master meter and is reselling
the current to all his tenants, isn’t that so! A.
Yes, sir.

Q. That is up in Englewood! A. Yes.

Q. The Katz Building you have given us that.
The Alexander Hamilton Hotel in Paterson. A.
That is not on my list.
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Q. Yon don’t know that they are reselling cur-
rent to five stores on the ground floor? A. No, I
do not.

Q Do you know the Mill Building, 114, 118
Straight Street in Paterson, used in the silk indus-
try, and sub-let to tenants; you don’t know they
are selling to tenants? A. That would be a loft
building, wouldn’t it?

Q That would be a factory building. A. Yes,
I did not cover any loft buildings.

Q Also 22 Straight Street? A. Yes.

Q Now, the Superb Building, do you know the
Superb Building, 128 Market Street?

Mr. Blake: Is that Newark or Paterson?
Mr. Osborne: That is in Paterson.

Q. Do you know they have a master meter there?
A. No, I do not.

Mr. Osborne: We have no knowledge on
that that would enable us to pursue that
inquiry with the implication which follows:

Witness: I would be glad to look into it
for you.

Mr. Osborne: We are not sure that cur-
rent is being furnished to the tenants or
resold to them in that case.

Q. You have not kept record of these I have
been calling off here. A. Mr. Blake has. I haven’t
any lead in my pencil.

Q Do you recall your East Orange Office last
summer, to be specific, along about the 6th of
August, 1926, requesting instructions in regard
to master meters from your main office? You are
m charge of the main office? A. Yes, sir In
August, 1926?

Q 1926. A. Not to my knowledge.
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Q. In 1928, that is last summer, August, did
your East Orange office request your 'office to give
them instructions as to master meters? Do you
know anything about that, such a letter having
been received? A. The only one I remember from
Orange would be the one pertaining to this par-
ticular apartment house, 67 South Munn.

Q. Didn’t your Newark office reply to that let-
ter of August 6th, 1928, authorizing the installa-
tion of a master meter? A. I recall now what
you refer to. That is so. I was away on my va-
cation during August, and that was handled by
someone in my office.

Q. But it is a fact, is it not, that last summer
the Newark office, that is the main office, author-

ized the East Orange office to install a master
meter?

Mr. Blake: Where ?

Mr. Osborne: The Church Construction
Company.

Q. Isn’t that a fact? A. That is a fact, yes.
Might I add, that when I returned from my vaca-
tion after Labor Day and heard of that letter,
that I tried to stop the procedure and it was too
late. As soon as I heard of it I tried to counter-
mand the instructions that went out in my ab-
sence.

Q. When did you get back from your vacation?
A. Of course, the matter did not come to me the
day I came back from my vacation. It was some
time afterwards. I could not say just when.

Q. Was it as late as the 22nd of September?
A. I could not say positively just when it was;
some time after I came back, and when it came
to my attention I tried to stop it, but it was too
late; installation had been made.
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Q Do you remember sending out a communi-
cation under date of October 15th or thereabouts
to furnish you with information with regard to
master meter service? A. October 15th a year
ago?

Q 1927. A. Yes, sir, that is so.

Q. You then began an investigation with regard
to master meter service, did you not? A. That
1s so.

Q And this information which you have now
given us is the result of the investigation which
was begun by you in October, 1927, is it? A. The
information that I asked for on the 15th of Octo-
ber, 1927, pertained only to apartment houses and
it was the answer to that questionnaire which I
sent out at that time that first apprised me of the
Fulton Towers and the Hampton Towers. That
is the first knowledge I had of it.

Q. Are you sure that letter specifically con-
fined the investigation to apartment houses? A.
I am fairly sure.

Q. Have you a copy of the letter? A. No, I
have not.

Mr. Blake: You must have, Judge. You
seem to have all the dates and things. You
seem to know more about our business than
we do.

Witness : I am fairly certain it only cov-
ered apartment houses.

Mr. Osborne: We seem to know more
about your business than you do.

Q. Did you get the information? A. Yes, sir.
Q. Did you get the information about the of-
fices also? A. No, not at that time. Only recently,

since the last time I appeared on the stand in
this case.
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Q. Have yon sent out instructions that all of
your representatives should write for a ruling,
write into the main office for a ruling before
granting additional master meters? A. Not for
granting additional master meters.

Q. Not additional. Strike out additional. Before
installing master meters. A. That was contained
in the letter of October 15th, 1927, in which I
asked for the information. The concluding para-
graph of that letter said that any case where one
meter was to be set in an apartment house was
first to be called to my attention before anything
was done.

Q. You had no ruling prohibiting it then at that
time? A. An unwritten ruling.

Q. You had no written ruling, if you wish to
distinguish? A. That is so. There are a lot of
things that we haven’t in black and white as rul-
ings. That is one of them.

Q. Your ruling was an unwritten ruling? A.
Dating back from the beginning.

Q. Is that right, an unwritten ruling? A. Yes.

Q. The rule to be let down—I don’t want to say
broken, I don’t want to be quite so crude—the rule
to be relaxed only upon instructions from the
main office. A. No. I would say no to that.

Q. I thought you said you instructed them to
write for a ruling before installing master me-
ters?

Mr. Blake: There is a difference between
installing a master meter and installing a
master meter and permitting the resale of
the energy.

Q. Isn’t the only purpose of a master meter to
permit the redistribution of current? A. The
term master meter probably would indicate that,
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but one meter on the premises does not necessarily
mean a master meter and that was the information
I was going to give you when you stopped me.

Q A master meter indicates a redistribution
of current, doesn’t it? A. A master meter, I
would say so, inferentially it does.

Q. I assume so, too. Of course, I don’t know
the technique of it. If that is so, and you in-
structed your office to secure a ruling before in-
stalling master meters, then isn’t it true that this
unwritten rule was to be relaxed only upon in-
structions from the main office? A. No. That
was not the intention of it at all. The intent

Q. What did you write it for? A. The intent
was as between one meter for an apartment house,
where there was no sub-metering and resale------

Q. What was that? I don’t follow that. A. I
say the intent was not directed to a master meter
particularly, but embodies the thought of one me-
ter where power and light was included in the
rent as against individual meters for each tenant.

Q I am sorry, but I do not follow you. But
whatever it is you are saying or trying to say, this
is all your present interpretation on the language
that you used October 15th, 1927, when you said
before you grant, install a master meter, write
into the office for instructions; that is the fact,
isn’t it? A. I am not in a position, without having
the letter in front of me, to say exactly what that
letter said verbatim. I rather question the
thought of a master meter predominating in the
letter.

Q. Would it be difficult for you to get this let-
ter and produce it? A. It is not difficult. It is in

my office. I haven’t got it with me. It is in my
office.
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Mzr. Blake: We will produce the letter.

Q. Would it take long to produce it? A. No.

Q. I suppose you could almost get it on a tele-
phone call in a few minutes, couldn’t you? A.
Yes.

Mr. Osborne: You say you will produce
it?
Mr. Blake : Yes, sir.

Q. Now, then, how did this apartment house in
Englewood get by, if these instructions went out,
that it was contrary to your policy, how did that
get by after these instructions went out? A. The
date of the installation at the Dwight Manor is
March 14, 1928. When this appeared as a result
of my survey, I called our agent in Englewood
to inquire about it. It seems that this matter was
first brought up around the spring of 1926, when
he inquired as to whether one meter would be al-
lowed in an apartment, in an apartment house,
and not having any conception or idea that this
Fulton Tower apartment house existed, having in
mind these other sixteen apartment houses where
we have but one meter and they do not sub-meter
and resell, I told him that one power meter and
one lighting meter would be all right. That was
hack in the spring of 1926 and that was the last
I heard of it. For some reason there was a delay,
presumably in construction, because the installa-
tion was not made until March, 1928.

Q. Was all this before you had evolved this
policy in your mind, in the mental mind of your
corporation (if it is possible for a corporation to
have a mind) ; was that before or after you had
evolved this so-called policy you now stand on?

Mr. Blake: If we understand English, the
witness has testified both today and other
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days, it has always been onr policy to refuse
to have a master meter set for the purpose
of resale. There is no change in that policy.

Witness: That would be my answer.
Both Mr. P. S. Young and myself testified
previously it has always been the company
policy and that of course would far ante-
date 1926.

Q. A sort of an unwritten law of your company?
A. Well, I say, no written law. We have no in-
structions for our collectors to go out and deliver
bills and------

Q We both agree then. As long as we agree
that is the end of it.

Commissioner Gnichtel: Let us go on.

Q If it was the unwritten law from the begin-
ning, how is it that you gave your acquiescence
to this Englewood case? A. I can only say it
was a mistake. I frankly admit it was a mistake.

Q Are all these other buildings, these office
buildings mistakes? A. I would not say so.

Q Don’t this policy apply to all meters through
which the current passes for the purpose of re-
sale? A. Some of the office buildings I would say
are mistakes; not all of them.

Q. This policy applies indiscriminately to all
master meters which are installed for the pur-
pose of reselling current, isn’t that so, or is there
a discrimination in the matter? A. I would not
say discrimination. I would say that there are
certain conditions, such as the Kinney Building,
where they sub-meter the stores facing on the
street, purely incidental business to the operation
or an office building; I would not say particularly
that the Kinney Building was a mistake.
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Q. Then you discriminate in the application of
your policy, do you not—you, I mean, the company
of course—representing the company you dis-
criminate in the application of this policy? A.
To that extent I would say yes.

Q. And using your own judgment as to how
far that discrimination should go? A. Yes.

Q. The way you assume to apply it is if a store
in a building faces on the street, then it is not
under the ban? A. Yes, I would say so.

Q. Is that the only difference; is that the only
thing of a discriminatory character that enables
you to determine whether you will say yes or no?
A. Well, it is purely an incidental part of the
business of running an office building. The ones
I would take exception to would be such installa-
tions as the Katz Building in Paterson and the
Peoples Building in Hackensack where they meter
absolutely every office in the building. I would say
that would not come under our ruling.

Q. Well, do you consider loft buildings under
this prohibition? You know what a loft building
is, a building in which the landlord lets out various
floors or parts of floors for manufacturing, stor-
ing, or other mercantile purposes? A. I can con-
ceive in a loft building where conditions might
be similar to an apartment house in supplying
refrigeration to tenants in the building.

Q. Light manufacturing, where they would use
it for machinery, operating machinery? A. It
might be part of the service of the factory build-
ing, the factory owner occupying the loft.

Q. Do you or do you not say that this policy
which you claim the company had adopted applies
to loft buildings?

Commissioner Gnichtel: Can you say?

A. T would say yes, as a general answer.
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Q. Does it apply to factory buildings, which of
course is different? A. My answer of course
would be the same as to loft buildings.

Q. Does it apply to office buildings? A. To the
extent that I have mentioned.

Q. With the exception of stores fronting on the
street? A. Stores and restaurants.

Q. Facing on the street? A. Yes, sir.

Q. Are you able to give us any other or better
reasons for differentiation in that case than you
have given us? A. None better than I have given,
ho.

Q Does it apply to apartment hotels? A. I
I would say, yes.

Q. Does it apply to apartment houses? You
say, yes, I suppose to that of course, because that
is what we are quarreling about. A. What is the
question ?

Q. If this policy applies to apartment houses?
A. The policy of allowing resale?

Q. Suppose an apartment house has a store in
it, as some of them do, you know—I assume you
know it. If you do not, I will ask for a recess to
take you out and show you some. A. No, I don’t
know of any.

Q. Where do you live, Orange? A. Montclair.

Q. There is a building on Central Avenue, cor-
ner of Munn Avenue. You don’t know of any
apartment houses—whether you know of it or not;
would you say that if an apartment house had a
store built in it or under it or part of it, that this
policy would or would not apply? A. I would say
we would have to treat it the same as a store in
an office building.

Q. That the policy would not apply, is that
right? A. Yes.
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Commissioner Gnichtel: Yon would ap-
ply it the same way as an office building
with a store.

Witness: Yes.

Q. The only relaxation of the rule.is in the case
of any of the buildings where a store has street
frontage, or faces on the street; in your judgment,
as you understand it? A. Yes.

Q. You are speaking for the company here now,
aren’t you? A. Yes.

Q. There are factory buildings that have mas-
ter meters, are there not? A. I don’t know.

Q. Isn’t your contact with your department suf-
ficient to enable you to say, without asking you
,Q specifically for how many or where, whether there

are or are not factory buildings in this district
that have master meters? A. My answer would
be no, I don’t know.

Q. That was your answer to all these others
too in the beginning? A. No, I did not say that in
the beginning.

Q. What about loft buildings? A. The same as
factory buildings.

Q. You have no knowledge of that? A. I don’t
know offhand, I have no knowledge.

30 Q. And you therefore do not believe there are
any? Your answer would be, no, because you had
no knowledge of them. A. I would say I have no
knowledge, but I have to make a survey such as I
did in this case.

Q. What about apartment hotels? A. My an-
swer would be the same.

Q. There is no distinction in your mind between
a hotel and an apartment hotel, is there? A. An
apartment hotel as differentiated from an apart-

40 ment house ?
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Q. No, from a hotel. In your mind the rule
would apply the same whether it was a hotel or
apartment hotel. A. When you speak of apart-
ment hotels------

Commissioner Gnichtel: Haven't you
answered that? Haven’t you said in an
apartment hotel there is no master meter,
where with a hotel there is a master meter?

Witness: There is no master meter for
a hotel. There is just one meter.

By Commissioner Gnichtel:

Q. Just one meter for a hotel? A. Yes.

Q. And for an apartment hotel they have a
meter in each apartment? A. That is what I was
trying to find out, what the Judge meant by an
apartment hotel, whether he meant an apartment
house.

Commissioner Gnichtel: We will not fin-
ish today, I don’t think.

Mzr. Osborne: Your Honor, this case is
very, very important.

Commissioner Gnichtel: If you get to
a good place you better stop.

Mr. Osborne: I am almost through, but
I do not want to be curtailed.

Commissioner Gnichtel: I do not mean
to curtail you. I understood the case had
very little more to put in. It looks now
as if we will have another day.

Mr. Osborne: I am almost through. 1
will try to finish.

Q. The Alexander Hamilton Hotel is an ordi-
nary hotel in Paterson, isn’t it? A. That is my
understanding.
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Q. That has stores downstairs, hasn’t it? A.
I could not answer definitely.

Q That is on your list? A. No, it is not.

Q. I beg your pardon. It is on our list. That
is one on ours that you missed. That has stores
downstairs? A. My recollection is it has stores.

Q. And it has a master meter and resells? A.
That I don’t know.

Q. Can you without too much difficulty tell us
whether there is a substantial number of office
buildings—I mean, of loft buildings and factories
which are furnished with current through a mas-
ter meter and are reselling it to their tenants? A.
Could I say there was a substantial number?

Q. Can you furnish us with that information;
not now offhand. A. We will have to make a sur-
vey.

Q. Is that very difficult? A. It means asking
every one of our twenty-five offices spread over
the State.

Q. To send in a report? A. To send in a report.

Mr. Osborne: That is not a very serious
matter, is it? Can you furnish us with that,
Mr. Blake?

Mr. Blake: We will make an effort to,
yes, sir, if you think it is material to the
issue.

Mr. Osborne: I think it is very material
to the issue, to see whether there is discrim-
ination or not.

Mr. Blake: We are talking about apart-
ment houses here and now you are down
to loft buildings and factories.

Witness: The point I wanted to bring
out in connection with my testimony is that
apartment houses—I say, that there are
sixteen that have only one meter and do
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not sub-meter and resell but tomorrow or
next week, unbeknown to us one of these
sixteen might put in sub-meters without
our knowing it.

Q. You have sixteen apartment houses you say
that have what? A. One meter, where they in-
clude the light and power in the rent, and there
are no sub-meters or reselling of service.

Q. But the owner through those meters redis-
tributes to the tenants, is that right? A. No,
through the one meter, through our one meter.

Q. Yes, the owner redistributes to the tenants.
A. Through our meter.

Q. But makes no specific charge for that ser-
vice, is that right? A. That is so.

Q. In other words, where the current is includ-
ed in the rent? A. That is so.

Q. Sixteen cases? A. Sixteen cases.

Q. So that he resells, but covers the charge in
the rent? A. We claim he does not resell.

Q. Well, whatever you and I may camouflage
our respective views with, that is what happens;
isn’t that right, he redistributes?

Mr. Blake: Let him answer in his own
way.

Mr. Osborne: I have some objections I
want to put on the record with regard to
some of these exhibits.

Commissioner Gnichtel: Are you through
with this witness?

Mr. Osborne: 1 am through with this
witness unless he can furnish me with more
information. Perhaps in a few days more
he can dig up a few more of these things.

Commissioner Gnichtel: We will adjourn
until next Thursday.
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Mr. Blake: I cannot be here next Thurs-
day.

Commissioner Gnichtel: Thursday, two
weeks.

Mr. Osborne: Do you suppose we have
to wait for these details to get our briefs
in?

Mzr. Blake: I think the case ought to be
concluded before.

Mr. Osborne: Your Honor has a motion
before you.

Commissioner Gnichtel: I am awaiting
your brief on that.

Mr. Osborne: 1 will be able to give it
to you on Monday.

Commissioner Gnichtel: You wrote me a
letter saying you wanted to submit a brief.
As soon as I get the brief I will take it up.

Mr. Osborne: I will submit on the legal
aspects of the matter the same brief I will
submit in this whole case.

Commissioner Gnichtel: Will you send
that to me?

Mr. Osborne: It ought to be ready by
Monday.

Commissioner Gnichtel: Send it to Mr.
Blake also. Do you want to answer it?

Mr. Blake: I want to see it.

Commissioner Gnichtel: 1 was ready to
take that up; I got your letter, and I was
studying it then, when I saw the P. S. on it;
we want to submit a brief; so I laid that
over.

Mr. Osborne: I will send Mr. Blake a
copy of that as soon as it comes from the
printer I will get it in your hands and send
Mr. Blake a copy.

(Adjourned until Thursday, November
22nd, at Newark, N. J.)
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Minutes of Hearing, November 22, 1928.

BOARD OF PUBLIC UTILITY
COMMISSIONERS,

Newark, N. J., Thursday, November 22nd, 1928.

Further hearing on complaint of
Sixty-Seven South Munn, Inc.,
v. Public Service Electric &
Gas Company, in re refusal to
supply service.

Before

Commissioner Fre derick W. Gnichtel, Esq.

For the Complainant appears Harry V. Os-
bo rne , Esq.

For the Respondent appears George H.
Bl ake, Esq.

Commissioner Gnichtel: This is the main case.

Franklyn Heydecke, resumes the stand on be-
half of Respondent.

Mr. Osborne: Mr. Heydecke was under
cross-examination.

Mr. Blake: I thought you had concluded
with him.

Mr. Osborne®“ He was to produce certain
papers.
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Mr. Blake: Yes.

Mr. Osborne : Certain letters and certain
information. Will you develop it?

Mr. Blake: Yes.

Direct examination by Mr. Blake:

Q. Mr. Heydecke, you were asked to produce
among other things a copy of a letter dated Oc-
tober, 1927? A. Yes, sir.

Q. Have you a copy of the letter? A. Yes, sir,
I have.

Q. Will you produce it please? A. (Witness
produces paper). Shall I read it?

Q. Hand one to Judge Gnichtel and one to
Judge Osborne and then I will get you to read
the letter.

Mr. Osborne: Wait a minute. Just what
is this; a copy, or have you the original
here?

Witness: When we send out a letter of
this kind we usually get it up in this form,
on mimeograph stencil, and we send out
any quantity and these copies that I handed
out are original copies of the original
stencil. This is the exact letter that went
out. We had some left.

By Mr. Osborne:

Q. It is a facsimile of the letter that went out?
A. It is an exact copy. This is the way the letter
went out. We had some extra copies of this letter.

Q. Is that a verbatim copy? A. Yes.

By Mr. Blake:

Q. Will you read the letter? A. This is a letter
dated October 15th, 1927. “ To all division agents
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and agents: Please let me know if there are any
apartment houses in your territory to which elec-
trical energy 1is supplied at a terminal point
through one lighting meter and one power meter.
In other words I would like to know if there are
any apartment houses where we do not render
service directly to the tenant as a customer. Please
give me the name and location and all details in
connection with any such apartment houses.

For any future installations in apartment
houses or office buildings if the owner desires any
arrangement for the supply of electrical energy
by us other than service directly to the tenant as a
customer of this company it will be necessary for
the agent to present all the facts in the case to
the general auditor for a ruling before the instal-
lation, is made.” Signed, Franklyn Heydecke,
General Auditor, Electric Department.

Q. Mr. Heydecke, that letter does not, as coun-
sel’s questions indicated two weeks ago, deal with
master meters? A. No, it does not.

Mr. Osborne: This letter does not?

Witness: ;This is the letter you ques-
tioned me about two weeks ago.

Mr. Blake: Your testimony was and your
question was we sent out a letter dealing
with master meters.

Mr. Osborne: You said this does not deal
with master meters.

Witness: No, it does not.

Q. Will you explain please to the Commaissioner,
Mr. Heydecke the two methods through which
electricity 1s distributed? A. In apartment
houses ?

Q Yes. A. The first method is to have an in-
dividual meter for each tenant of the apartment
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liouse and for the landlord for his hall lighting
and whatever other needs he has, so that the land-
lord and each tenant of an apartment is a cus-
tomer of the company. The second method is
where the landlord desires one meter for the elec-
trical service for the entire apartment house, he
including all charges in his rent, electric light, re
frigeration service, everything in his rent, so that
the tenant of the apartment house is furnished
with his lighting and refrigeration in exactly the
same manner as he is furnished with his elevator
service or any other general service of an apart-
ment house.

Q. Do you term a meter for such service a
master meter? A. No, I do not.

Q A master meter in the trade infers what?
A. A master meter infers that the owner, apart-
ment house owner has one meter through which
the service is supplied to the entire building and
then he in turn interjects either himself or through
an agent individual sub-meters to each apartment,
meteriug the service of each tenant, billing and
collecting for the service used by each tenant at
a rate, at an unregulated rate, he paying for the
current at a much cheaper price due to the steps
of the rate that we charge him for.

Q. That is the practice which you refuse to ac-
cede to? A. The latter practice is the one we ob-
ject to and do not want introduced into our ter-
ritory.

Q. Your letter of October 15th, 1927, calls for
a survey of the apartment house field to find oui
if there were any tenants in apartment houses
who were served other than through individual
meters, 1s that correct? A. That is so.

Q. And also to get the names and location of
the apartment houses where such practice was
carried on? A. Yes, sir.
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Q. And also contained an instruction to your
agents that even if single meters were to be in-
stalled for the general use of an apartment house,
they could not be installed without your special
approval, is that correct? A. Without the mat-
ter coming to me with all the facts in the case and
my approval given.

Q. Master meters have never been approved by
the officers of the company? A. Absolutely not.

Q. Now, as a result of this letter certain in-
formation was given you, was it not, by your
agents? A. Yes.

Q. You have made a tabulation, have you not,
of some information given to you by Judge Os-
borne? A. Not as a result of this letter.

Q. You have made a tabulation of information
given you by Judge Osborne? A. Yes, sir, I
have.

Q. Last week you produced a tabulation and
gave some of the facts that appeared upon it, but
counsel objected to your going into them in ex-
tension. You showed how many apartment houses
were now connected with what is known as a
master meter, did you not? A. Yes, sir.

Q. And how many were shown? A. Four.

Q. That is throughout the territory served by
Public Service Electric & Gas Company? A. That
is so.

Q. How many apartment houses are served
without master meters? A. There are 2,090
apartment houses with 45,507 apartments or ten-
ants where we have an individual meter for each
tenant and the landlord included, included as a
tenant. We have sixteen apartment houses with
575 apartments or tenants where there is but one
Public Service meter for the building and the
owner includes the service in the rent and does
not attempt to sub-meter and resell.
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By Mr. Osborne:

Q How many? A. Sixteen apartment houses
with 575 apartments or tenants, which with the
four where there are sub-meters makes a total of
2,110 apartment houses with 46,346 apartments
or tenants. So that there are but four sub-meter
cases out of 2,110.

By Mr. Blake:

Q. And do the 46,346 families include any of
the families in the four apartments that are sub-
metered? A. Yes, they do.

Q. How many families living in apartments re-
ceive service directly from the company? A.
45,5017.

Q. How many are receiving service from the
landlord but are not being billed for it according
to meter readings? A. 575.

Q. 46,082 families in this State are receiving
their service—living in apartments and are re-
ceiving service without master meters, is that cor-
rect? A. That is correct.

Q. How many are receiving service through
sub-meters on master meter service? A. 264.

Q. 264 families out of 46,0007 A. That is right.

Q. And those are installations which you say
you have discovered and which are contrary to
the company’s policy, and with which the com-
pany has got to deal? A. That is so.

Q. Limited to four apartment houses? A. Yes,
sir.

Mr. Blake: You asked about hotels.

Mr. Osborne: On the theory of course
that the principle is exactly the same, I
asked about hotels, apartment houses, loft
buildings and office buildings. There is
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absolutely no difference in principle, al-
though of course it is apparent they are try-
ing to make that distinction.

Mr. Blake: Being in Court, I will leave
the Court to determine that.

Q. Mr. Heydecke, attached to the list, you also
have the apartment houses, apartment hotels and
loft buildings and office buildings, is that correct!
A. Yes, sir.

Q. Will you give us the detail as to each! A.
Office buildings; there are 77 office buildings
where there is only one meter, Public Service
meter for all the offices and separate meters, Pub-
lic Service meters for each store in connection
with the office building. There are 44 office build-
ings with but one Public Service meter covering
the entire installation.

Q, In that 44 there is one meter and no sub-
metering in the building, is that correct! A. No
sub-metering at all. There are twelve office build-
ings where there is one Public Service meter and
the owner sub-meters and resells—I might say
that two of those twelve, all the service including
the offices are sub-metered and the other ten is
only a very small portion of the service that is
on sub-meters.

Q. In other words, there are two buildings; is
that correct! A. There are two where there is a
sub-meter for every office in the building. Those
are the two I testified to, in Peterson and Hack-
ensack. The others take in the stores in connec-
tion with the office buildings, and a few of the
major tenants.

In connection with the hotels, which include
apartment hotels, there are twelve where there
is only one meter, Public Service meter, or rather,
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there are twelve where there are Public Service
meters for each tenant. There are 113 with one
Public Service meter for the entire installation.
There are four with one Public Service meter,
where the owner sub-meters and resells.

-q Q- Sub-meters to whom; stores in the building,
stores in the apartment hotel? A. In the apart-
ment hotel, that would probably be some of the
apartments, in the apartment hotel. That makes
the total of 129.

Q. A total of 129 that do what? A. A total
of 129 hotels, including apartment hotels, that is
12, 113 and 4, makes a total of 129.
Q. That do what? A. Of which only four are
sub-metered. So that out of 129 there are four
2q where there is one Public Service meter and the
owner sub-meters and resells.

On major loft buildings—

Mr. Osborne: Major lofts? Did I un-
derstand him to say major lofts?

Witness: Major. These are furnished
on two different rates and I would like to
distinguish between the two. The first fig-
ures that I will read will be those that are
on the uniform lighting rate. There are

30 fifty-four where there are separate Public

Service meters for each tenant in the build-
ing. There are three with one Public Ser-
vice meter for the entire building and no
sub-metering or reselling. There are none
where there is one Public Service meter
and the owner sub-meters and resells.

Q. There is none or one, did you say? A. None.

So we have a total of fifty-seven, and no sub-

40 or reselling. That is on the uniform
lighting rate. Where the power rate is applied
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and lighting and power is involved on the power
rate there are nine where there are Public Ser-
vice meters supplying each tenant directly. There
are none where there is only one meter for the
entire building and no sub-metering and there are
six where there is one Public Service meter and
the owner sub-meters and resells.

Q. In that six, is the energy used for both pow-
er and lighting? A. For both power and lighting
under the power rate.

Q. Under the power rate? A. Yes.

Q. Not under this rate that would be applicable
to the lighting rate? A. No, not the lighting rate.
When I read the factory buildings I would like
to go back and explain about the power rate. With
respect to major factory buildings under the uni-
form lighting rate, first, there are thirty-seven
with Public Service meters for each tenant. There
are forty-two with one Public Service meter for
the entire installation, with no sub-metering or
reselling. There is one where there is one Public
Service meter and the owner sub-meters and re-
sells.

On the power rate, with lighting and power,
there are forty-six with Public Service meters for
each tenant; there are eighty-one where we have
but one Public Service meter for the entire in-
stallation and the owner does not sub-meter or re-
sell, and there are twenty-two with one Public
Service meter where the owner does sub-meter
and resell.

Q. That is how many in the factory buildings;
twenty-two? A. Twenty-two on the power rate
and one on the lighting rate.

Q. The twenty-two, that is the power rate, is it
not? A. That is on power, yes.

Q How many on the lighting out of all these?
A. One factory building. In connection with loft
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buildings and factory buildings, that is, of the
twenty-eight where there is one meter and the
owner sub-meters and resells and we apply the
power rate, I want to say this: That the very
characteristics of the power rate, due to its de-
mand features does not make it comparable where
there is sub-metering done under the uniform
lighting rate for the reason that the uniform
lighting rate is a straight block rate running down
in steps, but the power rate is a demand rate, has
demand features, so that as the installation grows,
that 1s the tenants, the various tenants and the
landlord added together, the entire demand is add-
ed together for the application of the power rate,
which makes a material difference, so that the
power rate characteristics in itself make sub-
metering and reselling very undesirable because
there is no gain, practically no gain for anybody
in it.

Q. Let us take it a little bit more slowly. In
the lighting rate we start from nine cents, to eight
cents, to seven cents; you get into the lower blocks
as your consumption increases, is that it? A. Yes,
Sir.

Q. So that by adding the consumption of many
units together you would get an increased con-
sumption and, therefore, have the benefit of the
lower steps, is that correct? A. That is so.

Q. So far as power is concerned, the addition
of units or machines increases the connected load,
does it not? A. Yes, sir.

Q. And as you add those altogether you get a
larger connected load, a larger demand, do you
not? A. Yes, sir.

Q. In your power rate you make a demand
charge, do you not? A. That is so.

Q- Therefore, as your demand increases your
charge increases and therefore there is no shave



167
Franklyn Heydecke, for Respondent— Direct.

in it—to use that word—for anybody putting in
sub-meters? A.'That is so.

Q. So that the company is not deprived of any
revenue through the installation of these meters
where power is used?

Mr. Osborne: I object to the form of this
examination. This last question preceding
this one and this present question are ab-
solutely leading.

Commissioner Gnichtel: It is a sort of
summing up of what I understand the wit-
ness already stated. Didn’t you under-
stand that?

Mr. Osborne: I must say I could not
quite follow the witness’s explanation.

(Discussion.)

Commissioner Gnichtel: Strike it out and
put it in the way of a question.

Q. Mr. Heydecke, would it make any difference
to the company’s revenues if the power was regis-
tered through one large meter and then redis-
tributed, if the demand is all added together, as
you have testified? A. No, it would not, because
the demand feature of the power rate takes care
of the revenue.

Q. If it were a block rate, if the lighting rate
were established, it does, or doesn’t it? A. Yes,
because the lighting rate is purely a block rate,
twenty at nine cents, thirty at eight cents and so
on down, so if all the apartments or tenants in
the apartment house, if all their consumption was
added together you get down to a low step, which
under a sub-metering plan the landlord gets the
benefit of, but the customer tenant does not.
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eluding apartment hotels, major loft buildings and
major factory buildings. There are 2,325 where
there is a Public Service meter for each tenant in
the building. There are 299 where there is one
Public Service meter for the entire installation
and the owner does not sub-meter and resell.
There are forty-nine where there is one Public
Service meter and the owner does sub-meter and
resell, and of that forty-nine twenty-eight are cov-
ered by the power rate as previously explained.
Making a grand total of 2,673, of which only forty-
nine are sub-metered.

Q. And of the forty-nine, twenty-eight come out
of that total because of the fact it makes no dif-
ference in your revenue whether it is sub-metered
or not sub-metered? A. Yes. That would leave
twenty-one on other than the power rate.

Q. But your four apartment houses does not
change, does it, out of your twenty-seven hun-
dred? A. No.

Q. You were asked at the last hearing to inves-
tigate certain buildings wherein the inference
might be drawn from the question that there was
a master meter and sub-metering. The Federal
Trust Company building, there was some question
as to a tenant in the Federal Trust Building;
what did you find out? A. At the last hearing I
testified they had one meter, one sub-meter for the
Exchange Buffet Restaurant, and I find in addi-
tion to that there is a sub-meter for a tenant on
the second floor.

Q. Formerly an insurance company, the Inter-
nal Revenue Department? A. Formerly insurance
and now I believe the Internal Revenue.

Q. There is a building known as 792 Broad
Street; do you know what building that is? A.
That is the United States Mortgage Building.
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Q. How is that handled? A. That is one that
was questioned at the last hearing, which I had
not had included under a sub-meter case. I find
that there is one sub-meter for a tenant on the
first floor. That is included in the summary I
gave this morning.

Q. It is in the summary this morning? A. Yes,
sir.

Q. The Union Building. A. I would like to take
the Union Building and the Essex Building to-
gether, if you will. They are both on the list.

Q They are both under one ownership? A.
The second check I had made on that was that
there were no sub-meters, and to be absolutely
certain I had a man go out again yesterday for the
third check and he reported to me last night that
after examining all of the meters in the building
and after interviewing the janitor of each build-
ing and the chief engineer, who is the chief engi-
neer of both buildings, they positively said and
his examination showed that there were no sub-
meters in the building, in both the buildings.

By Mr. Osborne:

Q. You did not ask the owner or agent? A. The
two janitors and the chief engineer, and exam-
ined the meters.

By Mr. Blake:

Q. You made your own inspection yourself to
see whose meters they were, your man inspected
the meters themselves? A. He inspected the me-
ters and only found Public Service meters in the
place.

Q. The next was the Academy Building. A.
The Academy Building was taken care of in the
previous case.
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Q. Yon took care of the Academy Building?

Mr. Osborne: That does have a master
meter and resale.
Witness: 1 previously testified to that.

Q. And that is included in your summary? A.
That is included in my summary.

Q. Next is Proctor’s Theatre Building. A.
Proctor’s Theatre Building on Market Street does
not have any sub-meter.

Q. No sub-meter? A. No sub-meter.

Q. Loew’s State Theatre Building. A. Loew’s
State Theatre Building shows that there are sub-
meters, the current is resold to the tenants, and
that is included in my summary.

Q- 57 Branford Place, 37-57 Branford Place.
A. T previously covered that.

Q. Dwight Manor, the Katz Building, Alexan-
der Hamilton Hotel. There is a mill building at
114-118 Straight Street, Paterson. A. That is
covered in the survey this morning, in the sum-
mary of the survey this morning.

Q. A Mill Building at 22 Straight Street, Pater-
son. A. 22 Straight Street—this is Paterson—is
on the corner of Montgomery Street and the sur-
vey shows that there is a so-called saloon on the
ground floor and the second and third floors are
occupied by negroes and there is no electricity in
the place at all, consequently there are no electric
meters.

Q. The Superb Building on Market Street.

Commissioner Gnichtel: What building
is that?

Witness: Superb Building, 128 Market
Street, Paterson. We could not find it. 128
Market Street is where Hamilton Street
intersects, and one corner is marked 126
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and the opposite corner is marked 130.
There is no 128. 130 Market Street is
known on onr records as 9 and 11 Hamilton
Street and that installation has separate
meters for each tenant. I could not iden-
tify the Superb Building, unless the refer-
ence was made to 130 Market Street where
we have meters, for each tenant.

Mr. Osborne: The Superb Building is in
Newark.

Witness: Mr. Blake asked that question
of you at the last hearing, Judge, and you
specifically stated it was Paterson.

Mr. Osborne: I may have, because I find
some on this list that Mr. Blake is using
now.

Witness: I did not look in Newark. I
looked in Paterson, because you were em-
phatic that it was Paterson.

Mr. Blake: I think your notation will
clear it up anyway. Superb Building; this
building has a master meter and the owner
gives free light to tenants.

Q. George W. Loft Building in Newark. I think
you covered that, didn’t you, before? A. I had
previously testified on that at the last hearing.
I said it was out of the picture. The Judge ob-
jected to my calling it out of the picture. The rea-
son I said that was that there are no sub-meters;
each tenant is billed directly, with the exception
of those accounts which are in the name of Loft,
but each store where the account is in the name of
Loft is billed as a separate installation, just as if
Loft was an individual tenant in each store.

Q. Each store pays for the consumption in

each store, recorded by meter at the regular rate?
A. Absolutely.
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Q. Pays it to Public Service Electric & Gas
Company? A. Yes, sir.

Q. We have covered the Fulton Towers, Hamp-
ton Apartments, Peoples Trust, Church Construc-
tion, Industrial Office Building and Kinney Build-
ing. James Seymour, Mechanic Street. A. In
the Seymour installation, Mr. Seymour has had
his own plant for a number of years, generating
current and metering it to his tenants. We have
more recently furnished him with breakdown ser-
vice in this way: Our service enters the building
and runs to A. C. motors and those motors in turn
drive D. C. generators and backs up his private
plant. If his private plant breaks down or is not
running he throws on the switch and takes our
service.

Q. But he has his own plant in there to take
care of certain tenants in his building and you
have breakdown service into his plant? A. Back-
ing up his private plant.

Q. The summary that you read this morning
took into consideration all the instances 'which
you have given the details of here, is that correct?
A. Yes, sir.

Q. They are all included in your summary that
you offered this morning? A. Yes, sir.

Mr. Blake: I would like to offer that let-
ter in evidence.

Mr. Osborne: On the letter; I do not un-
derstand that this is the letter about which
we were inquiring. We were inquiring
about a letter which had specific reference
to a master meter service, a letter which
was directed to that end and that inquiry,
and which I am informed was a three para-
graph letter with single spacing, to the best
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of the recollection of the person who saw
it. It was on or about October 15th.

Commissioner Gnichtel: 1927!

Mr. Osborne: 1927. The witness pro-
duces a letter which he specifically says
does not refer to master meter service, and
that statement by him confirms our belief
that he has mistakenly of course brought
the wrong letter here. This is not the let-
ter that we inquired about; it is not the
letter that we testified about. 1 therefore
object to it. Before doing so perhaps I
would like to inquire of the witness as to
what search he has made for any other let-
ter on or about that date referring to mas-
ter meter service.

Witness: I have no knowledge or recol-
lection whatever about any other letter on
that subject.

By Mr. Blake:

Q. Mr. Heydecke, did you ever write a letter
concerning master meters in October, 1927, two,
three or four paragraphs? A. I would say no. 1
have no recollection of such a thing.

Q. Did you ever write any letter concerning me-
ters other than this letter, in October, 19277 A.
No.

By Commissioner Gnichtel:

Q. You said this does not relate to master me-
ters. Don’t the last paragraph refer to the sub-
ject matter, the kind of buildings that demand
master meters? A. The last paragraph I would
say refers to the installations where the landlord
wants one meter for service for an entire building
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and wants to include the lighting and power in his
rent.

Q. What would you call such a meter? A. It is
just one meter. It is not a master meter.

Q. What is the difference between such a meter
and a master meter? A. One meter in that case
1s where the landlord furnishes the light and pow-
er in his rent.

Q. What is the difference in the meter; a larger
size meter? A. It would be the same size meter.

Q. It would be the same meter? A. It would be
the same meter.

Mr. Osborne: Then the designation mas-
ter meter merely refers to its use and not
to the physical characteristics of the meter
itself.

Mr. Blake: Yes. You have interjected
the word “ master meter” in the case. If
you will take Mr. Heydecke’s testimony
earlier in the case, Mr. Heydecke testified it
was brought to his attention that there was
a remetering going on in our territory and
thereupon he addressed a letter to all his
agents to find out if that were true and
where the occurrence had been, and further
instructed them that no meter was to be
set, single meter in an apartment house,
without bringing it to his knowledge and
getting a ruling on it. That is the testi-
mony in the case. He testified he sent such
a letter and here is the leter he sent. We
have never recognized master meters. We
never sent out and said we will set master
meters here and there. We will set a me-
ter, not for the purpose of resale; it will be
the same physical meter whether for resale
or whether included in the rent.
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By Commissioner Gnichtel:

Q. Do yon in your business have any style meter
that you call a master meter? A. No. There is
no such thing to my mind.

Q. I was misled in that. I thought they called
this a master meter because it was larger. A.
A master meter inferentially would mean that it
is backed up by sub-meters to register at different
points.

Mr. Blake:, That was the basis of my
question this morning.

Witness: That is the only distinction I
could make.

Mr. Blake: He said it would infer there
was a resale of energy.

Q. This letter you said did not refer to master
meters. But it does refer to the subject matter
we have had under investigation here. A. It re-
fers to one meter supplying an entire building.

Q. It refers to the subject matter of supplying
apartment houses either by one meter or an indi-
vidual meter in every apartment? A. It refers to
that subject, yes.

Commissioner Gnichtel: Do you object to
its admission?

Mr. Blake: They have asked for it. 1
do not see how they can keep it out.

Commissioner Gnichtel: He objects on
the ground this is not the letter he asked
for. I think it relates to the subject. 1 will
admit it.

(Copy of letter dated October 15, 1927,
addressed to all division agents and
agents, signed Franklyn Heydecke, Gen-
eral Auditor, Electric Department, re-
ceived and marked Ex. B-3.)
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Cross-examination by Mr. Osborne :

Q. This letter was dated October 15th, 1927.
Were any of these installations yon told us about
made after that date? A. I have said that this
letter of October i5th, 1927, brought up the two
installations that had been made of the Fulton
Towers and Hampton Towers; those were the
only two apartment houses where there was sub-
metering and resale at that time.

Q. Now then, you mean to say they are the only
ones you knew of? A. Yes. The survey today
shows the same thing.

Q. T asked you whether there has been any sub-
metering with your knowledge in office buildings,
loft buildings, factories, apartment houses and
apartment hotels since the date of this letter, Oc-
tober 15th, 19277 A. This letter only dealt with
apartment houses and I had made no survey of
conditions with respect to factories, loft buildings,
hotels or office buildings.

Q. At that time? A. This letter dealt specifi-
cally with apartment houses; nothing else.

Q. Your prohibition if you choose to call it that,
or whatever you might term these inquiries to be
in the nature of, only referred to apartment houses
and did not extend to any other class of buildings ?
A. The language of the letter is very clear, Judge.
It says apartment houses.

Q. You can say yes to that, can’t you? You
could say yes to that if you would. A. Well, I
will say yes.

Q. Your policy then only applied to apart-
ment houses and not to apartment hotels, office
buildings, factory buildings or lofts, the policy
that you have brought in here? A. I would say no.
The mere fact that the letter only dealt with apart-
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ment houses does not mean the policy is limited
to that extent.

Q. Then as a matter of fact is this so-called
policy which you say you have at some time or
other adopted applicable to all resale through a
master meter? A. Yes.

Q. When was this policy adopted as such? A.
Well, I have said at the previous hearing, and
the hearing before that, and Mr. Young has tes-
tified, that it has always been the policy of the
company.

Q. Won’t you answer the question? What Mr.
Young testified and what you said before only
loads the record. A. It has always been the policy
of the company.

Q. Always? A. Always.

Q. So all these cases where you have testified,
where sub-metering has been permitted and prac-
ticed and been going on, have been in violation
of the so-called policy of the company? A. I
would say so.

Q. And with your consent? A. Well, the gen-
eral office did not have any knowledge of this con-
dition until I asked for the survey recently.

Q. The general office had no knowledge of it
until you asked for the survey recently? A. Yes.

Q. When was that; within the last two weeks
you mean? A. On other than apartment houses,
since this hearing started.

Q. You mean to say you had no knowledge un-
til this hearing started that this practice was going
on as widespread as it is now apparent that it is
going on, in hotels, in factories, lofts, office build-
ings? A. We do not admit that it is widespread.

Q. Of course you do not admit it. I am not ask-
ing you what you admit.

Mr. Blake: Did you know it?
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Q. I am asking what yon know. A. I would
say no, that we had no specific knowledge of these
individual cases.

Q. And it was not until we brought them to your
attention that you knew anything about them? A.
Yes.

Q. (By Commissioner Gnichtel) These apart-
ments in which separate meters were put in each
apartment, where were they obtained, do you
know?

(Answer stricken out as not responsive.)

Q. What I asked you was; where they were
obtained. You said generally. Take one apart-
ment house here, what 1s that Towers? A. Fulton
Towers and Hampton Towers.

Q. They have separate meters? A. 1 don’t know
where they got them.

Mr. Blake: They did not get them from
us, did they?

Q. Did they get them from you? A. No, they
did not get them from us.

Q. You are sure of that? A. Yes. They did not
get them from us. I don’t know where they
bought them. I was just answering the general
question.

Q. I did not ask for that. I just wanted to know
if you put them in? A. No.

Q. You never put them in? A. No, sir.

Q. You never sold any meters to any of these
buildings for sub-metering? A. No, sir.

Q. Not even to this building? A. No.

Q. Those meters in the stores down here are
not your meters? A. No, sir.
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By Mr. Osborne:

Q You say no; are you sure about that? I
don’t want you to make any more mistakes. A.
I am quite certain. In other words it is the com-
pany policy that we shall not sell meters to any-
one. The only meters that we sell are these
meters that have served their usefulness and we
want to get rid of them, scrap meters as we call
them.

Q. Who do you sell them to; anybody that would
buy, I suppose? A. Scrap meters, I suppose.

By Commissioner Gnichtel :

Q. If the meter service people want them you
can sell to them? Do you sell to the meter ser-
vice people? A. I don’t know to whom w.e sell the
meters. Some of them might eventually get in
the hands of the Meter Service Corporation. I
could not say.

By Mr. Osborne:

Q. You have no knowledge as to that? A. No.
I hope they don’t.

Mr. Blake: Your Honor is familiar with
the Board’s rules that require a utility
to own their own meters and therefore we
have to own our own meters.

Commissioner Gnichtel : I was wondering
whether they in any of these apartments or
office buildings furnished the meters for
the stores or separate apartments. He says
not.

Witness: We would not do it.

Q. Do you know the Branford Building? A.
Yes, I know where it is.
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Q. Are you familiar with the fact that in the
Branford Building they have a master meter and
are reselling to all the stores? A. Yes, sir.

Q. Do you know that you sold them the me-
ters? A. No, sir.

Q. You don’t know that? A. No, sir. I would
be very much surprised if that were so.

Q. You may be surprised at lots of things about
your business apparently. But I wonder whether
you would deny the fact, if it is a fact, that in the
Branford Building you sold the meters to the
company operating the building, the landlord? A.
I would say this, in answer to that question, that
if the company did sell those sub-meters to the
Branford Company, that would be absolutely pos-
itively contrary to the rules of the company and
the policy of the company.

Q. Of course now. You speak of rules of the
company. Where are they? You come here and
talk about rules and talk about policy, but where
are they; are they written down; have they been
filed with this Board, or is it something in your
own imagination, evolved in your own mind? A.
Rules of conduct and procedure do not necessarily
have to be filed with the Board. If we did not want
to sell our meters, I am not so sure that we would
have to file such a rule with the Board. When it
comes to rules there are two classes of rules: one,
written rules, and the other unwritten rules, and,
as I tried to point out at the last hearing, we have
got big stacks of routine rules and there are a lot
of rules that we have—for instance, there are no
written rules for a man to go out and read a
meter; there is no written rule for a collector to
go out and deliver a bill and collect money, but
those are rules of the company ju,st the same. 1
do not see that a rule lacks its force because it is
not in black and white.
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Q. But it is very convenient to invoke it at any
time it may suit your convenience if it is not in
black and white? A. If the company policy
changed.

Commissioner Gnichtel: Just put in the
facts and you can argue later.

Q. You spoke of a breakdown service that you
are rendering to Mr. Seymour? A. Yes, sir.

Q. Is that the only case of that kind? A. Where
we furnish breakdown service and the landlord
remeters it to his tenants ?

Q Yes. A. That is the only case that has come
to my knowledge and attention.

Q. Is that the only case where you furnish
breakdown service? Oh, no. We have a great
many cases where we furnish breakdown service.

Q. Mr. Seymour and the company have been in
controversy over this question for a long time.
A. T know there was------

Q. I know all about it so you may as well come
across and tell us. A. You apparently know more
about it than I do.

Q. You had a controversy with Mr. Seymour
about this question of sub-metering and resale of
current for a long time, haven’t you? A. There
was a long controversy with Mr. Seymour years
ago.

Q. The final result is he manufactures his own
current and you furnish him with breakdown ser-
vice? A. We back up his private plant.

Q. Are you familiar with the Percival case in
New York! A. No.

Mr. Osborne: Your Honor will find it in
our brief and it is exactly parallel of that
situation.
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Q. T asked you a little while ago, and you never
answered the question, whether any of these cases
which you have testified to in detail were installed
after October 15th, 1927. You may recall that
you did not answer that question.

Mr. Blake: I thought he did. He said
only two came to his attention and four
now.

Mr. Osborne: He said lots of things hut
he did not answer the question.

Commissioner Gnichtel: Can you say
now?

Witness: Yes. I started out to say that
Hampton Towers and Fulton Towers were
two that were prior to this letter and the
other two were subsequent to this letter.

Q. I am talking about all the buildings as a
class, not confining my inquiry to apartment
houses. A. That was part of the question I tried
to answer, Judge. I said this letter only dealt
with apartment houses and I had no knowledge of
the other conditions, so I could not say.

Q. I asked whether, if you know, any of these
installations all of which you say are contrary to
the policy of the company------

Mr. Blake : He has answered it now. He
said he don’t know except as to apartment
houses and I think he said only two apart-
ments were subsequent t<5 this.

Witness : Two before and two after.

Q. You have told us that there is a difference in
the rate, the power rate and the lighting rate,
which differentiates these cases and makes it
proper to sub-meter in one case where it would
not be proper to sub-meter in another, haven’t
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you? A. No, I did not say it would be proper in
one case and improper in the other. What I
meant to convey was that where there was sub-
metering, which we do not approve of, under the
power rate, the very characteristics of the power
rate protected the company in its revenue.

Q. The power rate starts at three cents, doesn’t
it? A. I am talking about the demand rate.

Q. That is the power rate, isn’t it? A. Three
cents is the energy rate.

Q. Didn’t you distinguish in your rates be-
tween the power rate and the lighting rate, on the
basis that one was a stepdown from eight cents
and the other was a demand rate? .

Mr. Blake: Yes. The demand is differ-
ent from the three cents.

A. Yes. If you will proceed I think I can bring
it out.

Q Won’t you explain that a little bit more
clearly for me, please? A. When you say three
cents, you are referring to the wholesale power
rate.

Q. I assume these people are getting the whole-
sale power rate or whatever it is. A. Some may
be getting the retail rate. It does not make any
difference; it is the same principle. The whole-
sale power rate is divided into two parts, a de-
mand rate and an energy rate. The energy rate is
the first 3,000 kilowatt hours at three cents, the
next 7,000 at two cents and over 10,000 at one
cent.

Q. So it goes from three cents down to one? A.
Three to one. That is the half of the rate dealing
with the energy, but the other half of the rate,
which is just as much a part of the rate, is the
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demand feature of the rate, based on the horse-
power connected of the installation.

Q. What is that? Do you know what that is?
A. I want to be absolutely sure.

Mr. Blake: That is something you pay
whether you use energy or not.

Mr. Osborne: Exactly. We will come to
that. That is in the nature of a standby or
service charge, isn’t it. Never mind what
it is. It is there.

Witness: I will give it to you in just a
minute. $1.50 per month for the first 200
horse power maximum demand; $1.35 per
month per horse power for the next 200
horse power maximum demand and $1.20
per month per horsepower for all over 400
horsepower maximum demand.

Q. A service charge based on your connected
load? A. Not a service charge; a demand charge.

Q. A demand charge as distinguished from an
energy charge? A. A demand charge which you
must pay whether you use the current or not.

Q. You say because that is a feature of the
power rate that you are thereby able to differen-
tiate it from the ordinary lighting rate, household
rate; that is what you say, isn’t it? A. I don’t
like the term, to differentiate. I said the power
rate protected the revenue of the company in sub-
meter cases, where the lighting rate did not.

Q. Is there no service charge in the lighting
rate schedule, a minimum charge? A. A minimum
charge of $1.00.

Q. So that you do have an analogous charge in
the lighting rate schedule, haven’t you? A. There
is a minimum charge in the wholesale rate of $300.
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Q. Lighting or power yon are talking abont
now? A. Wholesale power.

Q. You say, as I understand the purpose of your
explanation, you say that because of this condition
it is impossible for a landlord of a factory or loft
building to resell power under the power rate and
make a profit? A. I said that the power rate pro-
tects the revenue of the company. The character-
istics of the power rate would not make sub-meter-
ing effective. I don’t know how it would work
out. Maybe the landlord would make a cent or
two.

Q. You testified—if you will return to this list
—regarding Loews State Theatre Building, that
in that building there was a resale only to tenants
above the first floor—1I mean on the first floor, is
that right? A. Did I testify to that fact, did you
say?

Q. Did you? A. No, I did not.

Q. Do you know what the condition is in Loews
State Theatre Building? A. The survey shows
that the tenants are sub-metered. The consump-
tion is sub-metered and the tenants are billed on
the resale basis.

Q. Billed by the landlord or by you? A. By the
landlord, with this qualification; that I under-
stand one of the tenants or lessees of the building
sub-leases a few of the offices and the tenant has
sub-meters and he sub-meters and resells the cur-
rent which the landlord sub-meters and resells to

him.
By Commissioner Gnichtel:

Q. Which building is that? A. Loews State
Theatre Building.
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By Mr. Osborne:

Q. And that tenant of the building is K. Burns,
isn’t it? A. I don’t know.

By Commissioner Gnichtel:

Q. In these cases where they sub-lease and put
in a meter do you know anything about the
charge; whether they simply charge him with the
portion he uses or whether they get the retail
rate? A. I could not say. As a matter of fact,
I have no knowledge of any charges made in sub-
metering except what has been testified in this
case.

By Mr. Osborne:

Q. Reverting a moment to a question I started
to ask but lost the thread of for a moment in con-
nection with this power rate; you say the com-
pany is protected in the power rate schedule; in
either case the landlord pays the schedule rate
filed by you, doesn’t he, whether it be power or
commercial? A. The payment of the bill to the
company by the landlord?

Q. Yes. A. Oh, yes, that is our standard rates.

Q. That is your filed schedule rate? A. Oh,
yes, absolutely.

Q. Then you lose nothing in the transaction, if
you get for a given amount of power the amount
of money that you advertise to sell that power for,
do you? A. Yes. If you want to go over that
again, it is a long explanation; we have been over
that.

Q. Do you think you have covered that? A. I
think we have sufficiently covered it in this hear-
Ing.

Q. But there is no question about your offering
this rate to everybody that will use a given amount
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of current? A. It is a standard rate which we
offer to everybody. dJudge, will you permit me to
also explain the retail power rate? I have ex-
plained the wholesale.

Q Yes. Will you just hold that one second
while I get rid of another question I have in my
mind. You have mentioned two classes of cases,
we have discussed two classes of cases; one, where
the landlord submeters and resells current which
he buys from you at your wholesale rate, and the
other where he buys it from you at your whole-
sale rate and distributes it and collects for it in
the rent. You mentioned that particularly this
morning too. A. Yes.

Q. The result to the company is just the same
in either event? A. We claim not. It is a long
story; we have gone over that. We will go over
it again if you wish.

Q. Except for the waste that is induced by the
landlord furnishing it without metering. A. There
is a whole lot more than the waste.

Mr. Blake: We do not use the word waste
either.

Witness: My answer to that would re-
quire a long explanation which we have
been all through and is in the record.

Q. All right; if you say it is in the record we
will not pursue it. A. Yes, sir, it is.

Q. Now I will be glad to have you continue your
explanation. A. I just wanted to explain the re-
tail power rate. When you asked me about the
rates I only explained the wholesale. The retail
power rate, the first step of the rate at nine cents
is an amount equal to twenty kilowat hours per
horse power of maximum demand. If you take the
landlord’s installation and add on to that each one
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of his tenant’s installations, yon are going to get
a very high horse power of maximum demand at
which the nine cents rate applies. Do I make my-
self clear? So that he has got to pay for more
current at nine cents by having his entire tenant
installation enter in than he would if he iust had
his own installation.

Q. Under this master meter plan we are dis-
cussing? A. One way or the other, whether it is
a master meter or otherwise.

Q. This demand charge is applicable only to the
first step, is it not? A. In the retail power rate,
yes.

Q. So that after that, as the price is stepped
down the use of the current goes up, the volume
goes up, there is no further demand charge? A.
That is so with respect to the energy charge. Of
course the minimum charge is based on fifty cents
per horse power.

Q. Is that true of every household, every cus-
tomer? A. Every customer to whom the retail
power rate is applied.

Q. Is it optional with the owner of the build-
ing whether he shall contract to take electricity
under the wholesale or retail rate? A. Oh, yes,
of course. We offer the most advantageous and
most beneficial rate to the customer, if it be the
retail rate or the wholesale rate, whichever his
installation would entitle him to, he would receive.
That is true with all our customers.

Q. Does this list which you have enumerated in
detail include office buildings which sub-meter to
stores; these figures which you gave us? A. Yes,
sir.

Q. It includes every building in this class, every
building which sub-meters? A. Yes, sir.
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Q There was one figure of forty-nine; your
total amount, forty-nine sub-metering cases; did
that include office buildings? A. Yes, sir.

Q. Where they sub-meter only to stores? A.
It included office buildings where there was but
one sub-meter or whether sub-meters for every-
thing in the building.

Q. That forty-nine included every case of sub-
metering as I understand it, including buildings
which sub-meter to stores only, is that right? A.
The forty-nine includes every case of sub-meter-
ing of apartment houses, office buildings, hotels
including apartment hotels, major loft buildings,
major factory buildings.

Q. Just listen to my question. You just answer
the questions. It would be lots simpler. A. 1
thought I was answering you.

Q. You are doing much more. I asked one ques-
tion and you answered a half dozen. Stores only,
buildings sub-metering to stores only, that is the
question; are they included in that computation?

Mr. Blake: It is every place where it is
sold by us and resold. It must be all inclu-
sive. That is the testimony. He reiterated
it five or six times.

Commissioner Gnichtel: What is your
answer to that?

Witness: Yes.

By Mr. Blake:

Q. And of that forty-nine, twenty-eight of them
are where you are protected because of the power
rate? A. That is so.

Mr. Osborne: I object------
Mr. Blake: Your revenues are protected.
Mr. Osborne: —To the statement in the

on
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question that the revenues are protected be-
cause of the power rate, because I cannot
see that means anything and it is injecting
into the question an element which is not
proven in the case. I do not know what he
means by protected.

Commissioner Gnichtel: The witness has
answered. I will let it stand.

By Mr. Blake:

Q. Mr. Heydecke, the demand charge to which
you have referred, as I understand is a charge
that must be paid whether any energy is used
or not, is that correct, that assumption? A. That
is so.

Q- If five factories occupying individual factory
buildings have a demand charge and energy
charge, each would be billed, is that correct; first
the demand charge would have to be paid and
then the energy charge would also be paid? A.
That is so.

Q. If they went into a single loft building and
the landlord put in one meter and sub-metered,
would the collective demand be placed together
and the demand charge made? A. Yes.

Q. And that would have to be paid whether any
energy was used or not, is that correct? A. That
is so.

Q. So as far as the company is concerned it
would make no difference whether they are in one
building or in five buildings? A. The demand
charge would be the same.

Q. The energy charge would be grouped; is that
correct? A. Yes, sir.

Q. If there was any saving anywhere it would
be on the combination of the energy charge? A.
That is so.
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Q. And yonr steps there are 3,000, the very first
step, are they not? A. 3,000, three cents..

Q. And then 7,000 before they come to the next
step, is that correct? A. Yes.

By Mr. Osborne:

Q. At three cents? A. 7,000 at two cents.

Q. And then it runs down to one? A. Yes.

Q. As against nine cents, the beginning with the
lighting? A. The retail rate starts at nine cents.

Q Don’t you have a minimum charge for your
wholesale lighting rate? A. Yes, $300 a month.
- Q Isn’t that analogous to the so-called demand
charge in your power rate? A. No.

Q. Don’t that protect the company in the same
way and isn’t that the purpose of it? A. No.

Q. What is it for, what is the $300 a month for,
minimum? A. The customer to whom the whole-
sale rate will apply must guarantee at least a
$300 bill under that rate.

Q. That protects the company doesn’t it, for
your benefit? A. Yes, surely.

Q. And it performs the same office, as far as
you are concerned, as this so-called demand charge
in the power rate? A. It is part of the power
rate.

Q. I am talking about the lighting.

Mr. Blake: There is no demand charge
in the lighting rate.

Q. There is a minimum charge? A. There is
a minimum charge of $1.00 a month.

Q. Isn’t there a minimum charge to the land-
lord of an office building who has a master meter?
A. Whatever rate is applied, the minimum charge.

Q. What would be the minimum charge to the
landlord of any one of these buildings that you
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have enumerated here? A. Under the lighting
rate it would be $1.00 a month.

Q. Is there any record anywhere of an office
building ever using that minimum or at least not
using over that minimum? A. I could not con-
ceive of such a case.

Q. There is nothing to prevent, if it becomes
necessary to protect the company, your placing
a demand, a minimum rate on office buildings or
any building using the power rate, is there—the
lighting rate—all you have to do is file it with the
Board and make it part of your rate schedule. A.
If we wanted such a rate, yes.

Q You said in some of these cases in these
factories, they were obtaining lighting at the
9 Power rate? A. Yes, sir.

Q. Is that proper? A. Yes, sir, under certain
conditions. #

Q. Isn’t that discriminatory? A. No.

Q. To let anybody turn the lights on and pay
for them as power? A. The rule in that case is
that an industrial or a manufacturing concern
having an installation greater than fifty horse-
power connected load is entitled to lighting under
the power rate up to fifty per cent, of the con-
nected load. He has got to be an industrial or

30 manufacturing concern. The theory of that is that
the lighting in a factory is purely incidental to
the purpose of the service of the building.

Q. Do any office buildings get that maximum
demand rate, power rate? A. If the power load
in an office building were of sufficient size so that
the power rate for the power and the lighting rate
for the lighting would be most beneficial, of course
they would have that arrangement.

Q. A department store, for instance, like

40 Kresge’s, have such a rate, don’t they? A. No,
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Kresge’s does not. Kresge obtains onr wholesale
energy rate which is a large lighting and power
rate.

Q. It is a combination rate? A. It is a com-
bination rate.

Q Then you have a combination rate? A.
Yes. But the limitations on that rate would only
make it desirable to a very large customer.

Mr. Osborne: That is all.

Mr. Blake: That is all.

Commissioner Gnichtel: Have you any
other witness?

Mr. Osborne: No, I think not.

(Discussion.)

Commissioner Gnichtel: The case is
closed ?

Mr. Osborne: Yes.

Commissioner Gnichtel: We have the
brief of Judge Osborne. When will we re-
ceive yours ?

Mr. Osborne: Can’t we have a time. I
think this case is important to have some
definite time. It is customary to fix a time
and limit the time.

Commissioner Gnichtel: Will two weeks
be sufficient?

Mr. Blake: Yes, sir.

Mr. Osborne: May I have the privilege,
if there is any matter that he brings up that
I have not covered in my brief, of answer-
ing?

Commissioner Gnichtel: Certainly.

(Briefs to be filed in two weeks.)

(Matter taken into conference.)
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Order.
State of New Jersey.

BOARD OF
PUBLIC UTILITY COMMISSIONERS.

The Sixty-Seven South Munn,
Inc. vs. Public Service Elec-
tric & Gas Company in re re-

fusal to install a master meter.

The complaint in this matter having been duly
heard and the Board, on the date hereof having
made and filed its decision, stating its findings
of fact and conclusions thereon, which decision by
reference thereto herein is hereby made part
hereof, the Board of Public Utility Commission-
ers

Her eby orders that the complaint shall be and
the same is hereby dismissed.

This order shall become effective December 13,
1928.

Dated December 11,1928.

Board of Public Utility Commissioners,

(Seal) By
(Signed) Jos. F. Autenrieth
Attest: President.
(Signed) Aifr ed N. Barber
Secretary.
I hereby certify the foregoing to be a true copy

of an Order adopted by the Board of Public Util-
ity Commissioners at its meeting held Tuesday,
December 11, 1928, and recorded in the minutes
of said meeting.
Alfred N. Barber
Secretary.
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Decision.
State of New Jeesey.

BOARD OF
PUBLIC UTILITY COMMISSIONERS.

10

The Sixty-Seven South Munn, /
Inc. vs. Public Seevice Elec- (
teic & Gas Company in re re- i Decislon-

fusal to install a master meter. 1

Haeey V. Osboene, Esq., for the Sixty-Seven
South Munn, Inc.

Wm. E. Claek, Esq., for the Sixty-Seven 20
South Munn, Inc.

Geoege H. Blake, Esq., for Public Service
Elec. & Gas. Co.

The complainant, Sixty-Seven South Munn,
Inc., the owner of a recently built apartment
house, in the City of East Orange, applied to the
Public Service Electric and Gas Company to in-
stall a master meter; the petitioner proposing to
purchase and resell electric current to tenants in
the building. The respondent has refused to in-
stall such meter. It expresses itself as willing to
install and maintain a meter to measure such
electricity as may be required by the owner for
lighting halls and the operation of elevators; also
to install meters in the apartments of those of the
tenants who desire to use electric current.

The position of the complainant is stated in
counsel’s brief as follows:
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“ The complainant, herein referred to as
the owner, proposes to purchase from the re-
spondent, herein referred to as the power
company, electric current sufficient for its
needs and for the needs of its tenants, to be
measured by a master meter furnished, main-
tained and read by the power company. The
owner to pay the power company for all such
electric current delivered to it through such
master meter at the prevailing rate of the
power company for a like amount of current
consumed. The owner has contracted to fur-
nish its tenants with electric current for light
and other domestic purposes at the prevailing
rate of the power company for a like amount
of current consumed as approved by the
Board of Public Utility Commissioners (see
Exhibit P-3). To this end, the owner em-
ploys an agent, Meter Service Corporation, a
corporation organized under the laws of New
Jersey, which furnishes, installs, reads, tests,
maintains and calibrates individual meters,
or sub-meters, for each of the tenants, ren-
ders bills to the tenants and collects from
them, as agent of the owner, and, as agent of
the owner, pays the bills submitted to the
owner by the power company (see Exhibit
P-1). The compensation to be paid by the
owner to its agent, for this service, is regu-
lated by private contract between them and
has ho relation to or bearing upon this case
whatsoever.”’

As rates are based on quantities consumed the
prevailing rate to each tenant would be higher
than the rate applicable to the quantity delivered
through the master meter. The difference be-
tween the aggregate of the sums which would be
collected from the tenants and the amount paid to
the respondent would be material. This differ-
ence, according to the testimony, would be divided

40 between the owner of the building and the com-
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pany installing the meters. The respondent con-
tends that it is not its duty to supply electricity
at a quantity rate to be sold by the purchaser at
a profit to those who otherwise would be its cus-
tomers. This the complainant disputes, contend-
ing that the owner of the apartment house is a
customer entitled as a matter of right to receive
current for resale to the tenants.

In support of this contention reference is made
to the Board’s rules applying to electric utilities;
to various provisions of the public utility act and
to numerous decisions of the courts.

The Board does not regard the definition of a
customer as given in its rules as depositive of the
case before it. These are general rules applicable
to various conditions of construction, equipment
and service. Obviously no system of rules of this
kind can be sufficiently comprehensive to dispose
automatically of the many complex details in-
volved in the regulation of electric utilities, and
if a construction of the Board’s rules would de-
prive an applicant of equitable relief such relief
should be afforded notwithstanding the rules.

It seems to us a decision of the case should be
based upon something broader than a construc-
tion of the rule defining a customer. Nor do we
feel that the decisions of the courts cited by the
complainant are controlling. The decisions of the
courts of other states should be given the serious
consideration they merit, but this should be with
due regard to the law and public policy of New
Jersey, and the application of such law and public
policy to the case before us.

The cases decided by the United States Su-
preme Court, referred to by Counsel, do not ap-
pear to be based upon facts similar to those be-
fore the Board. The decision in New York and
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Queens Gas Company v. McCall et al. (245 U. S.
345) was upon an appeal from an order of a State
Commission requiring a gas company to extend
its mains. The issue before the Court was wheth-
er the return compared with the cost of the ex-
tension involved confiscation of the company’s
property. In Consumers Co. v. Hatch (224 U. S.
148), the question was whether a water company
should at its expense lay a pipe from the curb to
its main, or this cost should be borne by the cus-
tomer. In both cases, the decisions were against
the utilities.

Certain findings were made as to their duties,
but these in the Board’s opinion do not control in
the different state of facts existing in the instant
case. In this case, the question is whether it is the
duty of a public utility to furnish electric current
which the purchaser does not propose to use him-
self but to sell to others the utility is able and will-
ing to supply.

The complainant contends that the nature of the
use 1s immaterial; that refusal to supply it is an
unlawful attempt by the respondent to pick and
choose its customers and an unlawful discrimina-
tion against the complainant. The complainant
asserts that electric current is property, quoting
from Curtis on the Law of Electricity.

But though electric current may be property it
differs from other property, in that its distribu-
tion and sale on a large scale requires the use of
public highways. Because of this the electric util-
ity may not charge more for current sold than
public authority determines to be just and reason-
able. Its property, property rights and equip-
ment facilities are subject to supervision, regula-
tion and control by a department of the State gov-
ernment. But while the State restricts the free-
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dom of public utilities in the conduct of their busi-
nesses it assures to them a certain measure of
protection. Because of this the right of a munici-
pality to grant a franchise is restricted. The pub-
lic utility act (Chap. 195, P. L. 1911, Sec. 24) pro-
vides that:

“ No privilege or franchise hereafter grant-
ed to any public utility as herein defined, by
any political sub-division of the State, shall
be valid until approved by said board, such
approval to be given when, after hearing, said
board determines that such privilege or fran-
chise is necessary and proper for the public
convenience and properly conserves the pub-
lic interests, and the Board shall have power
in so approving to impose such conditions as
to construction, equipment, maintenance, ser-
vice or operation as the public convenience
and interests may reasonably require.”

This, it seems to us, expresses a principle which
underlies a privilege to make a special use of pub-
lic highways. Whether the privilege shall be
granted is not to be determined by the question
whether it will be profitable to the utility, or afford
to others an opportunity to purchase and sell at a
profit something the utility could not distribute
without such privilege. It is determined by the
question whether the grant “is necessary and
proper for the public convenience and properly
conserves the public interest.” In ruling upon
this question, it is the Board’s duty to determine
whether a utility operating in a given territory
supplies adequate and proper service and should
furnish the service contemplated by a franchise
grant to others.

It is true that electric utilities, by virtue of
state law, may place poles and wires in public
highways and their conduits and cables beneath

10



1«

20

30

40

200
Decision.

them without the franchise grants that must be
obtained by gas and water companies. A corpo-
ration organized

“for the purpose of constructing, maintain-
ing and operating works for the supply and
distribution of electricity for electric lights,
heat or power, shall have full power to use the
public roads or highways, streets, avenues
and alleys in this state for the purpose of
erecting posts or poles on the same to sustain
the necessary wires and fixtures, upon first
obtaining the consent in writing of the own-
ers of the soil; provided, however, no posts
or poles shall be erected in any street of any
incorporated city or town without first obtain-
ing from the incorporated city or town a des-
ignation of the street in which the same shall
be placed and the manner of placing the same
# * *” (P.L. 1895, p.322).

But the power given by this act is subject to
limitation by later enactment. The Board of Pub-
lic Utility Commissioners has authority,

“ After hearing, upon notice, to determine,
between public wutilities supplying electric
light, heat or power, questions in dispute as
to territories to be served; to enjoin, pending
hearing, the construction of facilities for such
supply, and, upon finding and determination
that such construction is not necessary and
proper for the public convenience, and will
not properly conserve the public interest, to
issue orders prohibiting the same” (Chap.
150, P. L. 1926).

In the instant case the dispute is not between
two electric lighting companies as to which should
supply a certain territory. It seems to us, how-
ever, a similar principle is involved.

The respondent is ready and willing to supply
service to the tenants of the apartment house.
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The evidence shows that a large number of ten-
ants are willing to have respondent’s meters in-
stalled in their apartments. It does not show the
tenants prefer that meters should be installed by
the Meter Service Corporation. They would have
no better rate if meters of the latter are installed.
The Meter Service Corporation is not a public
utility. Because of this it would not be subject to
the Board’s rules which require electric utilities
to provide and maintain apparatus and facilities
for testing meters and to periodically test the
same. In the event of dispute as to a bill ren-
dered, it could discontinue service to enforce pay-
ment without right of appeal by the customer to
this Board. Under such conditions it cannot be
reasonably contended that it conserves the public
interest for the considerable part of the public
who live in apartment houses to be dependent for
service upon meters installed by supply compan-
les in partnership with landlords rather than to
depend upon public utilities subject to regulation
and control. This if limited in its effect to the
parties immediately concerned in the instant case
might not be of public concern. But a ruling as to
the duty of the utility may have a far reaching
effAo.t.

An electric utility operating upon a large scale
in an extensive territory, if it provides, as it
should, adequate service, must do more than main-
tain power houses, wires and cables. Among other
things it must have adequate facilities for testing
meters; it must keep proper records of the same
and use every reasonable and practicable precau-
tion to avoid error and injustice in dealing with
its customers.

It seems to us to be in the public interest that a
company which has developed an efficient organi-
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zation for doing this, so long as it properly serves
the convenience of those wanting electric current,
should supply the meters required to measure it
and be responsible for their accuracy and the rec-
ords of registration.

The costs of doing this are distributed among
the customers. As their number increases the
unit cost per customer for the service rendered
nturally decreases, and as rates are directly
affected by the cost of supplying service it is in the
public interest that the utility should operate at
the lowest cost consistent with good service. Rate
schedules of electric utilities generally provide for
lower rates for large quantities. To an extent,
the low rate is designed to make attractive the
purchase of electricity from a public utility by
those who otherwise would maintain private
plants.

A meter supply company; not a public utility,
and not subject to regulations prescribed to pro-
tect the interests of customers; by buying current
at the low quantity rate and selling at the utility’s
rate for smaller quantities might have a consid-
erable margin of profit. Apparently the com-
plainant who proposes to share the profit believes
this to be so. Otherwise it is difficult to see why
there should be insistence upon the company sup-
plying the current in the manner desired. If ar-
rangements between owners of apartment houses
and meter supply companies, by virtue of which
the latter are substituted for electric utilities in
supplying service to tenants, are profitable, it
would be natural for other owners to make similar
arrangements. A multiplicity of such cases would
take from the utility a large number of those who
would be its customers.

Removed from the protection, to which if cus-
tomers of a public utility they would be entitled,
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there would be no advantage, but a disadvantage
to those served by the supply company. Loss of
customers would tend to increase the unit cost per
customer of supplying service to those remaining
and whom the respondent must serve.

The adverse effect upon the utility and the pub-
lic served might equal if not exceed that which
would result if another electric utility extended its
lines into a part of the territory in which the re-
spondent is under obligation to supply service.

In the event of an attempt by a public utility to
make such extension, it would be the Board’s duty
to prohibit it if it did not appear to be necessary
and proper for the public convenience and would
not properly conserve the public interest. This
being so, is it the Board’s duty to issue an order
which in effect, would turn over to be served by a
meter supply company those who would be other-
wise customers of the respondent? Should this be
done, in the face of an evident disadvantage to the
customers who do not complain that they cannot
obtain service from the respondent?

It is contended that in principle “there is no
difference between furnishing electric energy to
the owner of an office building, loft, factory, or an
apartment hotel, than to the owner of an apart-
ment house. There is a resale of current by the
landlord whether through metered service or con-
cealed in a rent charge” (Complainant’s brief,
page 25).

We are of the opinion that there is, in prin-
ciple, a difference between the instances cited and
the case before us. There is involved a question
of public policy, one which relates to the practical
application of a well defined State policy in mat-
ters of regulation. It is essential that the effici-
ency of regulation should be maintained, consist-
ent with the practical handling of the sale and dis-
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tribution of electric energy and the preservation
of reasonable and proper relations between the
customer and the public utility furnishing the ser-
vice. Long established relations between a utility
and its customers which relations are generally re-
garded as serving the public convenience differ
materially from the relations it is proposed shall
exist in the case before us.

Office buildings, hotels, and apartment hotels
are generally operated in such a manner that
there is furnished to the tenant as part of the rent,
services such as heat, light, refrigeration, janitor
and maid services. All of these services are in-
cluded in the monthly or annual rent charges and
become part of the incidents to the tenancy. The
relations between the parties according to the
terms of the lease or contract are those of land-
lord and tenant. Where, however, electric energy
is to be delivered to the landlord and he resells
electricity to his tenants, not as part of the terms
and conditions of the tenancy but as a separate
commodity, the energy to be measured by the in-
stallation of meters and sold at a rate per k.w. to
be determined by the landlord, the relation of
landlord and tenant does not exist. The land-
lord, in effect, is performing some of the usual
functions of the public utility company. The land-
lord or the landlord’s agent (in the instant case,
The Meter Service Corporation) proposes to fix
the rates to the tenant and have under its own
supervision and control the character of the ser-
vice it will render. Meter inspection will be op-
tional with it. If the meter becomes fast, it is a
problem for the Meter Service Corporation or the
landlord to dispose of as they see fit. They may
charge the same rate to the customer as all other
customers of the public utility company pay, or
may exceed this rate if they choose. It will be ob-
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served that such an intermediate agency between
the consumer and the company which supplies the
energy is entirely without regulation or control,
although performing in effect functions similar to
a public utility company which is under the control
and supervision of the State.

It was intended by the Legislature in establish-
ing the Public Utility Commission, with the pow-
ers set forth in the statute, that all phases of pub-
lic utility activities, relating to their dealings with
the public as to rates and service should be under
the control and supervision of the State. If the
public utility company itself desired to create an
agency to purchase its current and redistribute it
in the manner requested by the complainant, that
agency would not be subject to regulation and it
might well be regarded that the utility company,
through subterfuge, was reselling its current to
the consumers free from regulation as to rates of
service. Any plan or method which takes from
the State the power to fully regulate and control
rates and service between the public and the com-
pany cannot be regarded with favor by this Board.
Such a plan is opposed to the policy of regula-
tion adopted by the State and is not in harmony
with the best interests of the public.

Questions similar to that now before the Board
have occasionally arisen in the past, and were
dealt with according to the conditions surround-
ing the individual case. The Board is of the opin-
ion that it is not against the policy of the State if
electric energy is sold to a landlord through a
master meter to be distributed to tenants in a
building as part of the service supplied and in-
cluded in the cost of the rent, and that this is not
objectionable. But where the electric energy is
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sold to the landlord to be in turn sold and dis-
tributed by him as a separate commodity, in quan-
tities measured by the installation of meters at
rates to be fixed and determined by him or his
agent, it removes from the field of regulation an
element of public utility activities which, under
the policy of the State, should be subject to regu-
lation. It seems to us that practices of this kind
should be regarded as discriminatory and un-
lawful.

In the testimony in the case before the Board,
it appears that there are instances, somewhat sim-
ilar in character to that now presented for de-
termination with respect to which the Public Ser-
vice Electric & .Gas Company is rendering ser-
vice. In any case where electric energy is sold to
a landlord of a building for resale or redistribu-
tion through the medium of meters, and which is
not a service charged for in the rent this should
be discontinued. This will be required by the
Board.

The complainant contends that the Public Util-
ity Commission may not interfere with the con-
tractual rights of landlord and tenant. The Board
does consider that the contractual relation of
landlord and tenant is an issue to be determined.
The question is one of rendering safe, adequate
and proper service by a public utility in accord-
ance with the statute.

For the reasons stated herein, the Board finds
and determines that the respondent’s refusal to
install a master meter is not a denial of adequate
and proper service nor an unjust or arbitrary dis-
crimination against the complainant.
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The complaint, therefore, is dismissed. An or-
der will so enter.

Dated December 11th, 1928.

Board of Public Utility Commissioners,

By
(Seal) (Signed) dJos. F. Autenrieth
Attest: President.

10

(Signed) Aifr ed N. Barber
Secretary.

I he reby cer tif y the foregoing to be a true copy
of a Decision adopted by the Board of Public
Utility Commissioners, and ordered filed by said
Board. 20

Alfred N. Barber
Secretary.
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Filed November 14, 1929.

Argued May 3, 1929. Decided November 14,
1929.

1. Electric current, in the aspect of sale and
purchase, is property.

2. It is possible for lawful restrictions to be
imposed on the sale thereof.

3. The refusal by a public utility to sell elec-
tric current to an apartment house owner for the
purpose of being remetered and resold to tenants
is not violative of such owner’s constitutional
property rights.

4. The Board of Public Utility Commis-
sioners has general supervision and regulation of,
jurisdiction and control over, electric current, so
long as it is in the ownership of the utility; and
such Board has power to fix just and reasonable
classifications, practices and service to be fur-
nished with respect thereto.

5 It being the uniform practice and policy of
the utility to refuse to sell electric current at
wholesale to a retailer for redistribution and re-
sale by the latter to the consumer at retail rates,
the application of the practice in a given case is
not discriminatory; and the action of the Board
of Public Utility Commissioners in refusing to
compel the utility to make such sale is not an un-
reasonable or otherwise unlawful exercise of
power.

For prosecutor: Osborne, Cornish & Scheek;
Merritt Lane.

Foi Board of Public Utility Commissioners:
J- 0. Bigelow.

ur-vrI' "1 ¢ Service Electric and Gas Company:
William H. Speer.
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Opinion of Supreme Court.

The opinion of the Court was delivered by

Case, . This case comes upon writ of cer-
tiorari issued at the instance of The Sixty-seven
South Munn Inc., the owner of an apartment
house, to review an order made by the Board of
Public Utility Commissioners in effect refusing
to direct the Public Service Electric and Gas
Company to deliver electricity at the prosecutor’s
apartment house to a master meter at wholesale
rates to be redistributed and resold through the
agency of the Meter Service Corporation to the
respective tenants of the property. The real
issue is whether the Public Service Electric and
Gras Company is to be compelled, contrary to its
own policy and against the order of the Public
Utility Commission, to sell at wholesale rates
electric current to be remetered and resold at re-
tail to the ultimate consumer by either the land-
lord or its agent.

Seventeen points are argued by the prose-
cutor in its main and supplemental briefs. For
the purposes of this discussion these points will
be thus consolidated:

1. Electric current is property a commodity,
and the owner thereof may use the same as he
will, subject only to the lawful exercise of the
police power.

2. The owner of an apartment house, being
also the owner of the commodity known as elec-
tric current, may contract as he will with respect
to that commodity and any effort on the part of
either the State or any agency of the State, such
as the Board of Public Utility Commissioners or
otherwise, to interfere with such contractual
rights is an impairment of the obligation of con-
tracts and an interference with his property
rights and therefore unconstitutional.
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3. The Legislature of the State of New Jersey
has not authorized the Board of Public Utility
Commissioners to control the owner of an apart-
ment house in the redistribution and resale of
electric current inasmuch as such owner is not a
public utility.

4. The owner is a customer and is entitled as
a matter of right to receive current for resale to
its tenants and the refusal of the electric com-
pany to supply the current is unjust, discrimina-
tory and unreasonable; and the refusal of the
Board to compel the company to supply the cur-
rent i1s a violation of its obligation under the
utility law.

Applying these contentions, the prosecutor
claims that it is entitled as of right to be sup-
plied at its master meter with electricity at
wholesale rates, which electricity it may then re-
distribute and resell to its tenants at such rate
as it may arrange with them and that the func-
tion of installing and owning the sub-meters,
checking the current used, billing the tenants for
the same, collecting from the tenants for the
current used, and remitting to the owner, shall be
delegated to a third party, namely, the Meter
Corporation of New Jersey, which corporation,
after calculating the expenses, is to divide the
profits with the owner. The owner calls the
1 eter Company its agent, and for present pur-
poses the relationship will be considered one of
agency.

It is an accepted proposition that electric cur-
rent is property, and it is admitted for the pur-
poses of this case that it is a commodity; and
1 may be assumed that the owner of an apart-
ment ouse, having also become the owner of
eec ric current, may, unless in its activities it
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becomes a utility, resell and redistribute without
being under the control of the Board of Public
Utility Commissioners, and without limitations
on its right of resale, except such conditions as
may have been lawfully imposed in the trans-
action by which title to the commodity was ac-
quired. It frequently occurs that the purchaser
of property, either real or personal, finds him-
self restricted in the use or disposition of the
same by the terms under which it was acquired.
Likewise it is possible for. the owner of electric
current to be limited in the disposition thereof by
restrictions lawfully imposed as an incident of
the sale to him. The prosecutor’s difficulty, so
far as Point One as set out above is concerned, is
that he is not yet the owner, either with or with-
out restrictions, of the current that he wishes to
sell.

With respect to the proposition contained in
Point Two above: We do not understand how the
constitutional provision with respect to the pro-
tection of private property is violated when the
prosecutor has not acquired title to the property
and has no right as yet in the property. If he has
a right, it is the right to have property sold to
him, which is a very different proposition and
hardly within the purview of that constitutional
provision. Neither do we understand how the re-
fusal of the electric company to sell its current
to the prosecutor, or the refusal of the Board of
Public Utility Commissioners to direct such sale
to be made constitutes a violation of any contract
made between the prosecutor and the prosecu-
tor’s tenants. If the prosecutor has contracted
to sell that which it does not own and for any
reason is unable to procure the subject matter of
the sale in order to make delivery, that is its mis-
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fortune but not necessarily an impairment of its
right to contract. A may contract with B
whereby A undertakes to sell to B and B under-
takes to buy from A the property which belongs
to C, and if A is able to procure the property
and make delivery thereof all is well; but the re-
fusal of C to convey can scarcely be called an im-
pairment of A’s right to contract nor, indeed, a
violation of any contractual rights.

As to the Third Point: The Board of Public
Utility Commissioners does not, by its order,
undertake to control the operations of the prose-
cutor in selling to its tenants any electric current
which it may become possessed of or which it may
itself manufacture so long as the prosecutor is
able to perform such functions without contact
either with a public utility or the commodity
sold by such public utility. The prosecutor is not
a public utility and the Meter Company is not a
public utility, and these parties, either as prin-
cipal and agent or otherwise, may sell and dis-
tribute electric current without interference by
the Board of Public Utility Commissioners so
long as there is no effort on the part of the
prosecutor or the Meter Company to invade the
sphere within which manifestly the Board of
Public Utility Commissioners does have power.

It seems that the controversy resolves itself
into the matters contained within Point Four.

It should be noted that since all parties to the
cause concede and base their contentions upon
the proposition that electric current is property,
it must necessarily follow that the Board has
general supervision and regulation of, jurisdic-
tion and control over the same if and so long as

is in the ownership of the Utility; Paragraph

0 ot the Act Concerning Public Utilities, P. L.
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1911, p. 374 at 376; Atl. Coast Elec. Ry. Co. v
Public Utility Board, 92 N. J. L. 175; and that
the Board has power to fix just and reasonable
classifications, practices and service to be fur-
nished with respect thereto; Utilities Act, supra,
par. 16. We know of no inherent right in the
prosecutor by virtue of which it may compel the
sale and delivery by the respondent of the latter’s
product. The State of New Jersey, through
governmental channels, has granted certain
franchises and incidental monopolies to the re-
spondent, as a consequence of which the State
has subjected the respondent to certain duties,
obligations and responsibilities, conspicuously
to general supervision and control exercised by
the Board of Public Utility Commissioners. For
the efficient administration of this governmental
scheme it is apparent that not only the Utility,
but also the persons whom the Utility serves, and,
indeed, the general public, are subject, within
jurisdictional limitations, to the direction of the
Board. A tolerance by the Board of discrim-
inatory and unreasonable practices on the part
of the Utility, or the promulgation by the Board
of orders that in themselves are discriminatory
or unreasonable, would be an abuse of power that
this court could, and would, correct. But, if the
disputed practice is applied generally, that is to
say, if the Utility uniformly and as a matter of
policy declines to sell at wholesale to a retailer
for re-distribution and re-sale by the latter to the
consumer at retail rates, we find nothing dis-
criminatory in the practice. No prospective con-
sumer is denied electric current; the question in-
volves merely the manner and personnel of de-
livery. Neither does it seem to be an un-
reasonable or unlawful exercise of power on the



215

Opinion of Supreme Court.

part of the Commission to refuse to direct the
Utility to sell under the circumstances. This view
has in mind not merely the business of the
Utility but also the public welfare. Hunter v.
Public Utility Commissioners, 1 N. J. Misc. Re-
ports 408. If the Utility should be compelled to
submit to this practice, it is conceivable that
the Meter Company, or some like concern, could
become a very real competitor. The Meter Com-
pany could take each square block as a unit of
operation and, by keeping its paraphernalia off
the public streets, refrain from becoming a
utility, keep out of the control of the Board of
Public Utility Commissioners, take its power
through a master meter somewhere in the square
and compete with the Utility for sale and de-
livery to the various users within the block. It
might or might not develop that the distributing
agency was dishonest and irresponsible; that the
consumers’ meters were 1naccurate; that the
rates were unfair; that the service was faulty.
No matter what the abuse neither the individual
consumer nor the general public could obtain
redress from the Board. In the single case at
bar the public concern is slight; but a ruling may
be far reaching. The Board of Public Utility
Commissioners determined that the practice in
question is not in the public interest. We con-
sider that the Board acted quite within its law-
ful discretion in so finding and in refusing to
issue a compelling order against the Utility.

The prosecutor argues that the landlord who
receives his current by meter and pays for it at
such rates as the amount consumed shall justify
an allows his tenants ad libitum without specific
Carte use electricity in their several apart-
ments is not to be distinguished from the land-
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lord who sets up a master meter, and individual
meters in the premises of each tenant, and con-
ducts with each such tenant the business of sale
of electricity at a profit. We think that to state
that proposition is to refute it. In the one in-
stance the service to the consumer is by a con-
trolled utility. In the other it is not.

The order of the Board of Public Utility Com-
missioners will be affirmed.
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No. 228 May Term, 1929.
Rule for Judgment.

This cause coming on to be heard before the
Court upon a writ of certiorari allowed therein,
and the Court having examined said writ, the re- jq
turn thereto, and the other proceedings had be-
fore said Board and in said cause, and the rea-
sons for reversal filed by the prosecutor, and
having read the briefs and heard the arguments
of counsel therein, and having duly considered
the same, and being satisfied that the order of
the Board of Public Utility Commissioners made
on December 11, 1928, dismissing the complaint
filed before said Board by The Sixty-seven South
Munn, Inc., a corporation, prosecutor, against
the Public Service Electric and Gas Company, in 20
refusal to install a master meter, should not be
disturbed or set aside but should be affirmed,

It Is adjudged and decreed that said order of
said Board is therefore affirmed, with costs to the
defendants.

Rule entered this 12th day of December, A. D.
1929, ’

On motion of
30
WILLIAM H. SPEER,

Attorney for Defendant,
Public Service Electric and Gas Company.

J. 0. BIGELOW,
tj , Attorney for Defendant,

* AAnlic Utility Commissioners of
the State of New dJersey.
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Notice of Appeal and Grounds of Appeal.
Filed December 27, 1929.

To William H. Speer, Esq., attorney for defend-
ant Public Service Electric & Gas Co., and
John 0. Bigelow, Esq., attorney for Board of
Public Utility Commissioners of New Jersey.

Ple ase Take Notice that the prosecutor in the
above-entitled cause appeals to the Court of Er-
rors and Appeals in the last resort in all causes,
from the whole of the judgment entered in this
cause upon the ground that the New Jersey Su-
preme Court erred in affirming the order of the
Board of Public Utility Commissioners brought
up by the writ of certiorari and in giving judg-
ment for the defendants and against the prose-
cutor, whereas, in fact, it should have reversed
and set aside the order of the Board of Public
Utility Commissioners brought up by the writ of
certiorari for one or more of the reasons filed in
the New Jersey Supreme Court.

Respectfully,

OSBORNE, CORNISH & SCHECK,
Attorneys of Prosecutor.

Dated December 20, 1929.



Jleto Jersey Court oi errors anti Appeals

The Sixty-Seven South Munn,
Inc.,

Prosecutor-Appellant,

Board of Public Utility Com- / Supreme Court.
mission er s of New Jersey and y
Public Service Elect ric and 1

Gas Company,
Respondents.

REPLY BRIEF OF APPELLANT.

(Italics, etc., ours, except where otherwise noted.)

I.

Respondents devote a considerable portion of
their brief to the citation of, and quotations from,
cases in the Supreme Court of the United States
holding that all property, and included in the
word “ property” is the right to “ contract”, is
held by the owner subject to the reasonable and
lawful exercise of the police power. That is con-
ceded.

The questions in this case are:

1. Has the Legislature delegated to the Board
of Public Utility Commissioners power to regu-
late in the manner it did?

2. If such power be delegated is the act of the
Board a reasonable and lawful exercise of the
police power?
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II.

Respondents insist, p. 20 of their brief, that
the Board has power to control indirectly the re-
lations between landlord and tenant because it
has power to control all property of the public
utility.

But its power to control property of the public
utility is limited by the inherent right of any per-
son to obtain service or commodity of a public
nature from a public utility without unjust dis-
crimination (p. 11 of the original brief) which
right is protected by the statute (Point III of the
original brief, p. 19).

In arguing that the Board may prevent a cus-
tomer from obtaining from a utility electric cur-
rent at the same rates others obtain it, respondents
not only overlook the provisions of the Public
Utility Act but also chapter 271 of the laws of
1912 Cum. Supp. to C. S. of N. J., Secs. 136-3770M
(3) (p. 23 of the original brief).

The right to obtain a commodity from a public
utility is not only protected by the common law
and by the statute but by the provisions of the
14th amendment to the constitution of the United
States (Point IV, p. 24 of the original brief).

The matter comes down to this,—is a classifica-
tion based upon the fact that the landlord resells
the current to his tenants, making a specific charge
for the electric current, rather than including the
charge in the rent rate reasonable and lawful?

IIT.

Respondents at many points of the brief refer
to the fact that the electric current has not yet
become that of the landlord and that he is at-
tempting to protect rights in a commodity which
he does not own and this was also stated by the
Supreme Court.
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Both the Supreme Court and respondents over-
look, we submit, that the right to obtain the cur-
rent and commodity without unjust discrimina-
tion 1s a right of property protected by the com-
mon law, the statute and the constitution of the
United States for this right cannot be taken from
him except by due process of the law nor may
he be deprived of the equal protection of the law.

IVv.

Respondents are not satisfied with the basis
of classification stated by the Supreme Court
which was—“ In the one instance the service to
the consumer is by a controlled utility. In the
other it is not”, which basis of classification we
dealt with in our original brief, pp. 7, 13 and 45,
and attempt to indicate another difference, i. e.
(p. 29 of the brief), that, where the charge for
the electricity is included in the rent “ the rela-
tion is entirely one of landlord and tenant, and
any just complaint about the electric service finds
its reflection, protection and remedy in the right
of the tenant to terminate the entire relationship,
cease paying his rent, surrender the premises,
claim an eviction, etc.”, and then respondents
say: “ But as to apartment houses where the sub-
metering company, acting either as a partner or
joint venturer with the landlord, or as his agent,
deals with the tenant only as to the electric cur-
rent, the lease as to the premises is entirely dis-
tinct therefrom.”

We do not know upon what this statement of
fact is made. The landlord furnishes the elec-
tricity as part of his obligation as a landlord as-
sumed by him in the lease. The Meter Corpora-
tion acts merely as his, the landlord’s, agent.

But assume the statement of respondents to be
true. The tenant is under no obligation to enter
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into contractual relations with his landlord. Here,
again, respondents attempt to rely upon the pro-
tection which should be accorded to tenants. How-
ever one may look at it, it is an attempt of the
Board to interfere with the contractual relations
between landlord and tenant and that right has
not been delegated to the Board (Point I, p. 14 of
the original brief).

Under the statute, so far as this case is con-
cerned, the only interest of the utility or of the
Board is as to the amount of money which the
utility gets and it gets precisely the same amount
whether the landlord resells the current through
submeters or includes the charge in the amount
of the rent (pp. 7, 13 and Point VII, p. 33 of the
original brief).

We get back to the point assuming the right
of the Board to control all the property of the
utility, as to whether there may be a classifica-
tion in rates depending upon the use to which the
purchaser puts the commodity where the pur-
chaser is not subject to regulation.

No case is cited by respondents which supports
such a classification, and wherever the question
has arisen it has been answered against the power
to make the classification (Point VII, p. 33 of the
original brief).

At p. 23 of Respondents’ Brief they attempt
to distinguish Lewis v. Potomac Electric Power
Company mentioned in our original brief, pp. 7,
16 and 42. The attempted distinction is based
upon the statement of respondents, p. 23— that
the District of Columbia statute expressly and
definitely excludes such activities as those of the
landlord and sub-metering company from the
jurisdiction of the Utility Commission, while our
statute as definitely includes them. That this is
so cannot admit of serious argument”.
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But the only argument made is on p. 24—
“ That there is no language in our statute which
takes out of the jurisdiction of the Public Utility
Board the matter of sub-metering; * * *” The
answer was made on p. 42 of our original brief.

While the District of Columbia statute ex-
pressly excluded control of the Board “ where
electricity is made, generated, produced, or trans-
mitted by a private person or private corporation
on or through private property solely for its own
use or the use of tenants of its building and not
for sale to or for the use of others”. Our statute
confers jurisdiction on the Board over all public
utilities, and then defines a public utility as
“ Every individual, co-partnership, association,
corporation or joint stock company * * * that now
or hereafter may own, operate, manage or con-
trol within the State of New Jersey any * * * elec-
tric light * * * system, plant or equipment for pub-
lic use under the privileges granted or hereafter
to be granted by the State of New Jersey or by
any political subdivision thereof”, Section 14 of
the Public Utility Act, 2 Cum. Supp. to C. S. of
N. J. 1911-1924, p. 2880 (p. 16 of the original
brief).

What is the difference between the effect of the
two statutes'?

Respondents suggest that the language of
Judge Stafford in the Lewis case to the effect that
“ the court is unable to see any reason or legal
basis for such a distinction (that is a distinction
between those cases in which the landlord sub-
meters and those in which he includes the charge
for the electricity in the rent) nor upon what
ground the power company can refuse to furnish
the electricity to the apartment house owner un-
less he will comply with such a condition” has
reference to the language of the District of Co-
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Irnnbia act. It has not. The Court quoted the
statute merely to indicate that the Board was not
given express jurisdiction over the relations of
landlord and tenant with respect to the furnishing
of electricity. dJust as in the case at bar-—eur
statute gives the Board no express control over
such relations, on the contrary the statute ex-
cludes such control by its definition of a public
utility.

The District of Columbia statute conferred
power over public utilities as such and their prop-
erty to the same extent as does our statute and the
District of Columbia statute did not, by express
terms, give a landlord any greater right to secure
electricity from a utility than any other person.
It did not say that the Board should not inter-
fere with the furnishing of electricity by the pub-
lic utility to the landlord. It merely said that
there should not be included in the class of public
utilities those instances I‘where electricity is
made, generated, produced, or transmitted by a
private person # # #

If there were a reasonable distinction between
those cases in which the landlord furnishes elec-
tricity to his tenants through sub-meters and
those where he furnishes electricity, the charge
included in the rent, the Board of the District of
Columbia would have the same power, no greater
no less, as has our Board because of its control
over the Public Utility and its property.

Judge Stafford so indicated when he said: “ The
sole Question would seem to be whether in thus
charging the tenants for the electricity bought by
the apartment house owner and by him trans-
mitted to them the amount of such charge may
be ascertained by the use of a meter so that each
tenant may be charged for what he actually uses
instead of being charged a lump sum by way of
increased rent, or without reference to the amount
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used by the particular tenant’ and, after stating
this question the Court said: “ The Court is un-
able to see any reason or legal basis for such a
distinction, nor upon what ground the power com-
pany can refuse to furnish the electricity to the
apartment house owner unless he will comply
with such a condition. ¥

The District of Columbia statute no more indi-
cates a legislative intent “to allow apartment
house owners to receive electricity from the power
company and transmit it for the use of its tenants
and to charge its tenants therefor” by the use of
the words which except from the jurisdiction of
the Board “ where electricity is made and gen-
erated * * * by a private person * * *” than
does our statute when it confines the power of the
Board to instances where a privilege of the State
or a political subdivision is exercised in view of
the fact that our statute requires a Public Util-
ity to furnish electricity to any customer without
unjust discrimination. We reiterate that this
classification is illegal and that in every case in
which the point was made the classification has
been condemned and no case is cited by respond-
ents in which it has been sustained.

See Point VII, p. 33, of the original brief for
cases where the point has been raised and analo-
gous cases holding generally in the language of
Pond on Public Utilities, Third Edition, sec. 282:

“Nor is there any justification for making
a greater charge for municipal public utility
service to a particular customer on account
of the greater value to him of such service
or the greater profit that would probably ac-
crue to him than to some other customer. The
public service corporation is not permitted to
discriminate against a competitor in its ser-
vice * * ¥
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V.

Throughout the brief there is vigorous lan-
guage used with respect to the sub-metering com-
pany. It is called a “ parasite” and a “ middle-
man’’ and all of that. The answer is found under
Point IX, p. 50, of our original brief and we will
not here repeat. It is clear that the Public Util-
ity seeks a monopoly of the furnishing of elec-
tricity. The legislature has not yet ordained that
such monopoly is in the public interest.

Respectfully submitted,

Osbo rn e, Cornish & Scheck,

Mer rit t Lane,
Of counsel with appellant.
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The appellant in its brief, on page four thereof,
states the points involved as follows:

“The contentions of appellant were, and
are, that: electric current is a commodity
and the owner may use it as he will subject
only to the lawful exercise of the police
power; the owner of an apartment house is,
under the common law and the statute law of
this State, entitled, as matter of right, to
receive current at such rates as the electric
company furnishes current to any other cus-
tomer taking a like amount; it is no concern
either of the State or of the electric company
what the owner of such an apartment house
may do with such current after he shall have
received it unless he himself becomes a pub-
lic utility in so dealing with it, in which
event the Public Utility laws would apply
to him (and it is not contended in this case
that appellant intends to so deal with the
electric current as that he will become a pub-
lic utility); to deprive the owner of the
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right to obtain the current and to deal with
it in the manner contemplated, i. e., to re-
sell it to his tenants, is to deprive him of
his property without due process of law and
deny him the equal protection of the law
within the meaning of the 14th Amendment
to the Constitution of the United States,
and to impair the obligation of his contracts
with his tenants within the meaning of the
Constitution of the United States and to
create an unjust discrimination as against
him within the meaning of the public utili-
ties law.”

The Supreme Court in its opinion, in dealing
with the proposition that “ electric current is a
commodity and the owner may use it as he will
subject only to the lawful exercise of the police
power,” said:

“It 1s an accepted proposition that elec-
tric current is property, and it is admitted
for the purposes of this case that it is a com-
modity; and it may be assumed that the
owner of an apartment house, having also
become the owner of electric current, may,
unless in its activities it becomes a utility,
resell and redistribute without being under
the control of the Board of Public Utility
Commissioners, and without limitations on
its right of resale, except such conditions
as may have been lawfully imposed in the
transaction by which title to the commodity
was acquired. It frequently occurs that the
purchaser of property, either real or per-
sonal, finds himself restricted in the use or
disposition of the same by the terms under
which it was acquired. Likewise, it is pos-
sible for the owner of electric current to he
limited in the disposition thereof by restric-
tions lawfully imposed as an incident of the
sale to him. The prosecutor’s difficulty, so
far as point one as set out above is con-
cerned, is that he is not yet the owner,
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either with or without restrictions, of the
current that he wishes to sell.”

This is, of course, a complete and conclusive
answer to this point.

The Supreme Court of the United States has
dealt with this subject in the case of Chicago,
etc., R. R. Co. v. McGuire, 219 U. S. 567, where
it said:

“ There is no absolute freedom to do as
one wills or to contract as one chooses. The
guaranty of liberty does not withdraw from
legislative supervision that wide department
of activity which consists ,of the making of
contracts, or deny to government the power
to provide restrictive safeguards. Liberty
implies the absence of arbitrary restraint,
not immunity from reasonable regulation and
prohibitions imposed in the interests of the
community.’’

Again, in Atlantic Coast Line R. R. v. Golds-
boro, 232 U. S. 548, the following language is
used by that court:

“It is settled that neither the ‘contract’
clause nor the ‘due process’ clause has the
effect of overriding the power of the State
to establish all regulations that are reason-
ably necessary to secure the health, safety,
good order, comfort, or general welfare of
the community; that this power can neither
be abdicated nor bargained away, and is in-
alienable even by express grant; and that
all contract and property rights are held
subject to its fair exercise.”

These principles establishing the indubitable
rule that constitutional restraints upon the im-
pairment of the obligations of contracts do not
prevent the State from exercising such powers
as are necessary in the exercise of its sovereign
right to protect the lives, health, morals, com-
fort and general welfare of the public, though



contracts previously entered into between in-
dividuals may thereby be affected, is settled by
the unvarying line of decisions in the Supreme
Court of the United States. The leading case
of this kind i1s Marigault v. Springs, 199 U. S
473, in which Justice Brown said:

“ It 1s the settled law of this court that the
interdiction of statutes impairing the obli-
gation of contracts does not prevent the State
from exercising such powers as are vested
in it for the promotion of the common weal,
or are necessary for the general good of
the public, though contracts previously en-
tered into between individuals may thereby
be affected. This power, which in its vari-
ous ramifications is known as the police
power, is an exercise of the sovereign right
of the government to protect the lives, health,
morals, comfort and general welfare of the
people, and is paramount to any rights im-
der contracts between individuals. Familiar
instances of this are where parties enter into
contracts perfectly lawful when made, to sell
liquor, operate a brewery or distillery, or
carry on a lottery, all of which are subject
to impairment by a change of policy on the
part of the State, prohibiting the establish-
ment of continuance of such traffic; in other
words, that parties, by entering into con-
tracts, may not estop the legislature from
enacting laws intended for the public good.
While this power is subject to limitations
in certain cases, there is wide discretion on
the part of the legislature in determining
what is and what is not necessary—a discre-
tion which courts ordinarily will not inter-
fere with. The leading case upon this point
is Charles River Bridge v. Warren Bridge,
11 Pet. 420, in which a franchise to maintain
a ferry between Cambridge and Boston,
under which a bridge was subsequently
erected, was held to be subject to the power
of the legislature to establish a parallel
bridge between the same points.”
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As to the right to exercise the police power
in the regulation of a party in the use of his
property, the classic citation is that found in
Holden v. Hardy, 169 U. S. 392, where, in speak-
ing of due process of law and the right to con-
trol contracts in the exercise of the police power,
the Court said, quoting Shaw, C. J., in Common-
wealth v. Alger, 7 Cush, 84:

“We think it a settled principle, growing
out of the nature of well-ordered civil so-
ciety, that every holder of property, how-
ever absolute and unqualified may be his
title, holds it under implied liability that
his use of it may be so regulated that it shall
not be injurious to the equal enjoyment of
others having an equal right to the enjoy-
ment of their property, nor injurious to the
rights of the community. All property in
this commonwealth, as well that in the in-
terior as that bordering on tide-water, is
derived directly or indirectly from the
government, and held subject to those
general regulations which are necessary
to the common good and general wel-
fare. Rights of property, like all other social
and conventional rights, are subject to such
reasonable limitations in their enjoyment as
will prevent them from being injurious, and
to such reasonable restraints and regulations
as established by law as the legislature, un-
der the governing and controlling power
vested in them by the constitution, may
think necessary and expedient. This power
legitimately exercised can neither be limited

by contract nor bartered away by legisla-
tion.”

In the light of these thoroughly settled prin-

ciples, certain pertinent observations would seem
to be apposite.

It will be remembered that appellant’s first
argument, found on page fourteen of its brief,
is, “ Electric current is a commodity and when



sold and delivered becomes the absolute prop-
erty of the purchaser to be dealt with as he sees
fit.”

A considerable amount of space and a great
number of cited cases are employed in the en-
deavor to make it appear that certain indis-
putable principles of law are applicable to the
case in hand, when the fact is that while no
one would dispute the principles, practically
every one would dispute their application.

Inasmuch as the observations which will be
made by me in this part of my brief, with re-
spect to the lack of application of the principles
and cases cited, bear not only upon Point I in
the argument, but directly upon several of the
other points, I shall deal with these together.

As an instance of this, prosecutor contends,
“ The owner of property has the right to use it
as he will, subject only to the lawful exercise
of the police power and any interference with
this right is unlawful.” 1 have cited cases to
show that rights of property, like all other social
and conventional rights, are subject to such
reasonable limitations in their enjoyment as will
prevent them from being injurious, and to such
reasonable restraints and regulations as estab-
lished by law as the legislature, under the gov-
erning and controlling power vested in them by
the constitution, may think necessary and expe-
dient, and that this power, legitimately exercised,
can neither be limited by contract nor bartered
away by legislation.

The appellant contends that the State may not
interfere with the contractual rights of the owner
under the guise of regulation. I have hereinbe-
fore cited cases from the Supreme Court of the
United States to show both the right and the
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legitimate extent of is application. And just as
in respect to this point, so in respect to the con-
tention that “ The owner of property has the
right to use it as he will, subject only to the
lawful exercise of the police power and any inter-
ference with this right is unlawful,” and point
one, which is that “ electric current is a com-
modity and when sold and delivered becomes
the absolute property of the purchaser to be
dealt with as he sees fit,” and point six, that
“ appellant is entitled, as of right, to service at
the wholesale rates under the provisions of the
Statute and the rules of the Board,” which in-
volves the claim that appellant is a customer
and is entitled as a matter of right to service,
I shall present general considerations to show
that while the principles stated in some of these
points may be absolutely sound, they have ab-
solutely no application to the case now sub
Jjudice.

The first consideration deals with all of these
points, although the immediate discussion would
seem to confine it to Point One. That electric
current is a commodity and when sold and deliv-
ered becomes the absolute property of the pur-
chaser, to be dealt with as he sees fit, has been
disputed by very high authority, and it has
been contended that far from being a commodity,
electric current, when served under the conditions
involved in this and similar cases, 1s a service.
However, for the purpose of this argument, and
only for such purpose, I shall assume that elec-
tric current is a commodity, and when sold and
delivered becomes the absolute property of the
purchaser, to be dealt with as he sees fit. Ad-
mitting, as above limited, this proposition, sev-
eral questions immediately pose themselves for
consideration and decision.
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The first question is that if electricity is a
commodity and when sold and delivered becomes
the absolute property of the purchaser, to be
dealt with as he sees fit, it immediately presents
to the mind the situation that in the instant case
the precise point advanced for decision is that
the utility company involved refuses to sell and
deliver to the owner of the apartment house the
electric current which he desires to purchase,
and it follows, therefore, that no matter how
much of a commodity electricity may be, if it
has not been sold and delivered to the owner
of the apartment house it cannot and does not
becomes his absolute property, and he not only
cannot deal with it as he sees fit, but he cannot
deal with it at all.

The next observation which would occur to
any thoughtful mind is—assuming electricity to
be a commodity—what kind of commodity is it?
—when circumstanced as it is in the present case;
that is to say, when it is manufactured and dis-
tributed by a company which is admittedly a
public utility and carrying on a business affected
with a public interest. The answer must neces-
sarily be that under such circumstances the elec-
tricity thus manufactured and delivered by a
public utility is a commodity which is subject
to regulation in the legitimate exercise of the
police power by the appropriate departments of
the government. That electric energy, even
though a commodity, thus manufactured, owned
and distributed may be regulated in the public
interest admits of no dispute whatever.

If, in the exercise of such regulation, the
Board of Public Utility Commissioners, which
is the body entrusted under the laws of New
Jersey with such regulatory power, prohibits the
public utility company from selling the same
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at the wholesale rate to the owner of an apart-
ment house and a submetering company with
which such owner is in partnership in the busi-
ness of reselling the same for a profit, and deems
it in the public interest to establish a regulation
which would prevent the insinuation into the situ-
ation of an alien and parasitical body, not subject
to its jurisdiction or regulatory powers, as being
inimical to such public interest, surely such ex-
ercise of such jurisdiction and power upon the
part of the Board of Public Utility Commis-
sioners is an exercise of that police power for
the public good and welfare, and is so obviously
in the public interest that the courts will not
interfere with the same.

It will perhaps not be amiss to remember that
the Board of Public Utility Commissioners, in
dealing with a question of this kind, where the
very essence of its duty is regulation in the
public interest, must have in mind not only the
welfare of one branch of the public, i. e, the
landlord, but must consider as well the wel-
fare and interests of the tenant and of the con-
suming public. The purpose and effect of the
contract between 67 South Munn, Inc., and the
Meter Service Corporation is to remove from
the regulatory control and jurisdiction of the
Board of Public Utility Commissioners a large
part of the service which, under the regulation of
the Board, which is sought to be set aside in
this proceeding, is retained by it.

While it may be true that the landlord would
be entitled to erect on his own premises a plant
for the manufacture of electric energy, and to
sell the same to his tenants without subjecting
himself to the jurisdiction of the Board of Pub-
lic Utility Commissioners, that is not the situa-
tion which is now under the scrutiny of this
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Court. The description of the contract between
Meter Service Corporation and 67 South Munn,
Inc., and of the contract with the tenants in that
apartment house, which will he found rather
sketchily stated in the testimony of Philip’ Lip-
schutz, state of case, p. 26, et fol., and of Sven
Grafvert, the president of the Meter Service Cor-
poration, on p. 62, et fol., is a most illuminating
and convincing argument against setting aside
the order of the Board of Public Utility Com-
missioners which is challenged in this case.

I should not neglect to point out in this con-
nection that for some reason not stated, but
easily imaginable, neither said contract nor said
lease, although offered in evidence before the
Public Utility Board, has been included by ap-
pellant in the printed State of Case.

1 should further say that the relationship
which exists between appellant and the Meter
Service Corporation, which is a mere parasite
which has insinuated itself between the utility
company and the tenants of appellant, who would
otherwise purchase the current from the utility
company and pay for it the retail price therefor,
is stated on page two of appellant’s original brief
as follows:

“The owner employs an agent, Meter
Service Corporation, a corporation organized
under the laws of New Jersey, which fur-
nishes, installs, reads, tests, maintains and
calibrates individual meters, or sub-meters,
for each of the tenants, renders bills to the
tenants and collects from them, as agent of
the owner, and, as agent of the owner, pays
the bills submitted to the owner by the power
company.

“The compensation to be paid by the
owner to its agent, for this service, is regu-
lated by private contract between them



and has no relation to or bearing upon this
case whatsoever.’9

This description of their relationship is highly
revealing. Appellant calls Meter Service Cor-
poration his agent, and perhaps in legal strict-
ness is justified in so doing, since it is obvious
that the relationship existing between the two
is that of a partnership or joint venture for
mutual profit, and consequently under well-
established law each partner is agent for the
others; but the description also shows that the
arrangement simply is that Meter Service Cor-
poration is the actor in every material detail,
and that the owner is but the passive recipient
of his share of the profit represented by the dif-
ference between the wholesale and retail rates
charged under the condition indicated.

I  should also direct attention to the fact that
appellant claims that “ The owner has spent ap-
proximately $30,000 in electric wiring and equip-
ment, the sufficiency and adequacy of which have
been approved by the Board of Fire Under-
writers and the municipal authorities.’9

On page 26 of the State of Case, beginning
with line 10 and the cross examination of Mr.

Lipschutz, who is the assistant secretary of the
corporation 67 South Munn, Inc., by Blake, ap-
pears the following:

[13

Mr. Lipschutz, the electric wiring in
this building, whether it cost $30,000 or
$40,000, is wiring and fixtures that would
be required whether Public Service Electric
& Gas Company set a master meter and
permitted you to resell the energy to the
tenants or whether Public Service Electric
& Gas Company itself serves directly the
tenants in your building; isn’t that correct?
A That is right.
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“Q You would have that capital expense
regardless of the method of service to the
tenants; isn’t that true, sir? A Yes, sir.”

It will thus be seen that the point made in
appellant’s brief in this respect is entirely with-
out legal support. Prosecutor is in no way de-
prived of the use of its property or of any prop-
erty right, contrary to the Constitution of the
United States. A lot of cases are cited that have
no bearing whatever upon the issue involved.

Another observation which will arise with re-
spect to the investment of $30,000 in electrical
equipment, installed for the purpose of enabling
it to furnish electric current to its tenants for
light and other domestic uses, is that the owner
has no right that has been advanced either in
the brief of appellant or which can by the mu-
nutes search be found elsewhere to require the
public utility company to enable him to earn,
out of profits which would otherwise go to it, a
fair return upon his investment in such equip-
ment. It would be much more reasonable, as
was suggested in the decision of the Chief Jus-
tice in denying the writ, that inasmuch as these
instrumentalities are put into the building for
the advantage and benefit of the tenant, just as
the four walls and the roof are placed there to
house him, and give him that privacy which he
seeks, that the additional advantage of such
equipment should be paid for by the tenant in
the way of increased rent than it would be to
say that the utility company should be required
to pay for it to the landlord, with whom such
company has no relationship whatever as tenant.

The next observation which I desire to make
is that in every case cited in the brief of ap-
pellant with respect to the commodity argument,
the underlying principle which must appeal to
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every rcssoiisblG mind is tlicit stilted in fippel®
lant’s own original brief, quoting from the opin-
ion of Judge Morris in the case of U. S. Elec.
Lighting Co. v. Metropolitan Club, 6 App. D. C.
536, where he says, “ The property in question,
(meaning the electricity) is the property of the
electric light company, and remains its property
until it is delivered to the Club under the con-
tract, when it become the property of the Club.”
It will therefore be seen that if the Board of
Public Utility Commissioners is endowed—as ap-
pellant has not the hardihood to deny—with the
power of lawful regulation, and it has exercised
that power in the subject-matter involved in the
instant case in such wise as to prevent the owner
of the apartment house from becoming the owner
of the current under the conditions which such
owner seeks to obtain the same, then such owner
is never endowed with the title to the electric
energy and cannot deal with it as he sees fit, or
in any other way than that provided for by the
regulations of the Board of Public Utility Com-
missioners.

On the oral argument before the Supreme
Court, Mr. Lane, seeing the force of the above
argument, sought to minimize, if not destroy,
the same by saying that I had failed to dis-
tinguish between electricity as a commodity
which might be manufactured and distributed by
a company which did not have the right to use
the public streets with its conduits or equipment,
and had not therefore become a public utility,
and the company which distributed the same and
used such instrumentalities and had become a
public utility, claiming that the commodity itself
was not subject to regulation because it was not
affected with a public interest, but that the com-
pany which distributed the same was carrying
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on a business affected with a public interest and
that therefore the company was subject to such
regulation. Of course, the obvious and conclu-
sive answer to this attempted distinction is that
we cannot divorce the electricity involved in the
current legal proceeding from the facts connected
with its production and distribution by a com-
pany which produces and distributes the same,
and is admittedly carrying on a business affected
with a public interest and therefore indubitably
subject to regulation by the Board of Public
Utility Commissioners.

If the Board of Public Utility Commissioners
cannot exercise its regulatory powers over the
service, the distribution, the rates of charge, and
other matters essential to the supply of elec-
tricity, the Board is entirely devoid of ability
to protect the public against practices which
would be highly injurious to its interest and
welfare. The fact is, as I stated on the argu-
ment, that when electricity is in the possession,
ownership and control of a utility company car-
rying on a business affected with a public in-
terest, it is a commodity which both in the man-
ner, matter and price of its distribution is sub-
ject to regulation by such regulatory bodies,
and unless the regulation essayed is essentially
arbitrary and illegal, the same will stand, and
the owners of property who seek such service
are as much under the dominion, regulations and
orders made by the regulatory bodies with re-
spect to the distribution of such electric current
as is the company which manufacturers and dis-
tributes the same.

Appellant’s Point VI. that it is “ entitled,
as of right, to service at the wholesale rates
under the provisions of the Statute and the
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rules of the Board,” since it is a customer, is
conspiciously without merit.

Paragraph 16 of “ An Act concerning Pub-
lic Utilities; to create a Board of Public Utili-
ty Commissioners and to Prescribe Its Duties
and Powers,” (P. L. 1911, p. 374, approved April
21, 1911), under the title “ Powers of Board,”
provides,

“16. The board shall have power:

“ (e) After hearing, by order in writing
to fix just and reasonable standards, classi-
fications, regulations, practices, measure-
ments or service to be furnished, imposed,
observed, and followed thereafter by any
public utility as herein defined.”

And in paragraph 18, under the title “ Pro-
hibitions against Utilities,” it is enacted that
“No public utility as herein defined shall:

(a) Make, impose or exact any unjust

or unreasonable, unjustly discriminatory or
unduly preferential individual or joint rate,
commutation rate, mileage and other special
rate, toll, fare, charge or schedule for any
product or service supplied or rendered by
it within this State.
“(b) Adopt or impose any unjust or un-
reasonable classification in the making or
as the basis of any individual or joint rate,
toll, fare, charge or schedule for any prod-
uct or service rendered by it within this
State.

“(c) Adopt, maintain or enforce any
regulation, practice or measurement which
shall be unjust, unreasonable, unduly prefer-
ential, arbitrarily or unjustly discriminatory
or otherwise in violation of law; nor shall
any public utility as herein defined provide



or maintain any service that is unsafe, im-
proper or inadequate, or withhold or refuse
any service which can reasonably be demand-
ed and furnished when ordered by said
board.

“(d) Make or give, directly or indirectly,
any undue or unreasonable preference or
advantage to any person or corporation or
to any locality or to any particular descrip-
tion of traffic in any respect whatsoever, or
subject any particular person or corporation
or locality or any particular description of
traffic to any prejudice or disadvantage in
any respect whatsoever.

It would seem, in the light of the foregoing
quotations from the statute conferring power
upon the Board of Public Utility Commissioners,
and defining its duties, that it would be too plain
to justify extended argument—had it not been
for the argument advanced by appellant in its
brief in this case—that the policy of this State
contemplated that classifications would be adopt-
ed by the Board of Public Utility Commissioners
and that the test of the propriety of such classi-
fications should be that they must be just and
reasonable; and that said statute also contem-
plated that the public utility company itself
might allow discriminations and preferences in
rates, charges, tolls, fares, etc., for its product
or service when supplied or rendered by it with-
in this State, and that it might adopt and impose
classifications in the making or as the basis of
any individual or joint rate, toll, fare, charge, or
schedule for any product or service rendered by
it within the State, the only limitation being that
such discrimination or preferential rate, charge,
or schedule should not be unjust or unreason-
able, or unjustly discriminatory or unduly pref-



erential, and that such classification should not
be unjust or unreasonable.

It is therefore perfectly clear that if the
classification practised by Public Service Electric
and Gas Company and embodied in the Order of
the Board of Public Utility Commissioners is a
just and reasonable classification, it not only is
not antagonistic to the provisions of the statute
of our State, but is in entire harmony with it
and in conformity thereto.

The second branch of the contention, that ap-
pellant is entitled as of right to service at the
wholesale rates under the provisions of the
Statute and the rules of the Board, because it
is a customer, is equally without legal founda-
tion, and cannot be used as a basis for the claim
that such classification under the rules of the
Board would deprive appellant of its property
without due process of law and deny it the equal
protection of the law, within the meaning of the
14th Amendment to the Constitution of the
United States, and would impair the obligation
of its contracts with its tenants, etc.

Even if it were true (which it is not) that the
Board of Public Utility Commissioners had de-
fined the word customer in such wise as to per-
mit the inclusion within its meaning of the ap-
pellant herein as a customer, it is a perfectly
settled rule of law that the Board might legally
and constitutionally adopt a different classifica-
tion and exclude it therefrom, if it were deemed
by the Board, upon sufficient grounds, to be in
the public interest so to do. The law is perfectly
settled in the Supreme Court of the United
States against the contention of appellant in this
respect. It has been uniformly held that “ no
person has a vested right in any general rule of



law or policy of legislation entitling him to insist
upon its remaining unchanged for his benefit, nor
is immunity from change of general rules of law
to be implied as an unexpressed term of an ex-
press contract.” Chicago <& Alton R. R. v
Tranbarger, 238 U. S. 67, 76; Pennsylvania R.R.
v. Miller, 132 U. S. 75, 83; N. Y. Central R. R.y.
White, 243 U. S. 188, 189; Chicago & Aliton R. R.
v. McWhirt, 243 U. S. 422-425; No. Pacific R. R.
v. Puget Sound Co., 250 U. S. 332.

And it is equally well settled that the enforce-
ment of uncompensated obedience to legitimate
regulation established under the police power is
not a taking of property without compensation,
or without due process of law, in the sense of the
Fourteenth Amendment. Chicago, B. & R. R. v.
Chicago, 166 U. S. 226, 255; New Orleans Gas Co.
v. Drainage Comm., 197 IT. S. 453, 462; C., B. &
Q. Ry. v. Drainage Comm., 200 U. S. 561, 591,
Chicago & Alton R. R. v. Tranbarger, 238 U. S.
78.

Police Power and Power of the Board.

The police power of the State cannot be ab-
dicated nor bargained away, is inalienable even
by express grant, and all contract and property
rights are held subject to its fair exercise; it
embraces regulations designed to promote public
convenience or general welfare as well as those
in the interest of the public health, morals or
safety. Chicago & Alton R. R. v. Tranbarger,
238 U. S. 68.

Valid regulations enacted pursuant to this
power, that is, those designed to promote the
health, comfort, safety, or welfare of the com-
munity, those which are not arbitratry, but
which have a real and substantial relation to the
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avowed purpose, are not within the constitutional
prohibitions against the taking of property with-
out due process of law or the impairment of con-
tract obligations, although such regulations may
operate to limit or burden the use of property,
impair or even destroy its value, require the ex-
penditure of money to comply therewith, or in-
validate contracts previously lawful.

Mugler v. Kansas, 123 U. S. 623, 629, 31 L. ed.
205, 8 Sup. Ct. Rep. 273; Nashville, C. & St.
L. R. Co. v. Alabama, 128 U. S. 96, 101, 102,
32 L. ed. 352, 354, 2 Inters. Com Rep. 238, 9 Sup.
Rep. 28; New York & N. E. R. Co. v. Bristol,
151 U. S. 556, 557, 38 L. ed. 269, 270, 14 Sup. Ct.
Rep. 437; Chicago, B. $ Q. R. Co. v. Chicago, 166
U. S. 226, 252, 41 L. ed. 979, 990, 17 Sup. Ct. Rep.
581; Chicago, B. & Q. R. Co. v. Nebraska, 170
U. S. 57, 73, 74, 42 L. ed. 948, 953, 954, 18 Sup.
Ct. Rep. 513; New Orleans Gas Co., v. Drainage
Comm., 197 U. S. 453, 461, 462, 49 L. ed. 831, 835
25 Sup. Ct. Rep. 471; Chicago, B. § Q. R. Co. v.
Illinois, 200 U. S. 561, 593, 594, 50 L. ed. 596,
609, 610, 26 Sup. Ct. Rep. 341, 4 Ann. Cas. 1175;
Northern P. R. Co. v. Minnesota, 208 U. S. 583,
594, 52 L. ed. 630, 635, 28 Sup. Ct. Rep. 341; Cin-
cinnati, I. & W. R. Co. v. Connersville, 218 U. S.
336, 343, 54 L. ed. 1060, 1064, 31 Sup. Ct. Rep.
93, 20 Ann. Cas. 1206; Grand Trunk Western R.
Co. v. Railroad Comm., 221 U. S. 400, 404, 55 L.
ed. 786, 787, 31 Sup. Ct. Rep. 537; Chicago, M.
& St. P. R. Co. v. Minneapolis, 232 U. S. 430,
438, 58 L. ed. 671, 674, 34 Sup. Ct. Rep. 400;
Atlantic Coast Line R. Co. v. Goldsboro, 232 U.
S. 548, 558, 559, 58 L. ed. 721, 726, 727, 34 Sup.
Ct. Rep. 364; Missouri P. R. Co. v. Omaha, 235
U. S. 121,127, 59 L. ed. 157, 160, 35 Sup. Ct. Rep.
82; Chicago é A. R. Co. v. Tranbarger, 238 U. S.
67, 76, 77, 59 L. ed. 1204, 1210, 1211, 35 Sup. Ct.



Rep. 678; Manigault v. Springs, 199 U. S. 473
480, 50 L. ed. 274, 278, 26 Sup. Ct. Rep. 127,
Louisville & N. R. Co. v. Mottley, 219 U. S. 467
480, 55 L. ed. 297, 302, 34 L. R. A. (N. S.) 67
31 Sup. Ct. Rep 265.

The whole purpose and scope of the public
utility act of the State of New dJersey, as well
as its mainfest design, is to protect the public.
To accomplish this purpose the public utility
act was intended to give full control over all
public utilities to the Board of Public Utility
Commissioners. Atlantic Coast Line R. Co. v.
Bd. of P. U. C, 92 N. J. L. 168 at 175; O’Brien
v. Board of P. U. C, 92 N. J. L. 44, aff’d ibid.
587; P. S. Ry. Co. v. Board, 276 Fed Rep. 979,
Perth Amboy v. Board, 118 Atl. 782; West Jer-
sey & S. S. R. v. Board, 87 N. J. L. 170.

In the case first above cited the court said,

It remains only to consider whether the
Public Utility Act of 1911 warrants the order
made by the Board. The scope of that act
is very broad. It is evidently meant to give
full control of all public utilities to the
Board thereby created, so far as it could be
done by legislation. The Board is given
general supervision and regulation of and
control over public utilities and over their
property, property rights, equipment, facili-
ties and franchises, so far as necessary to
carry out the provisions of the act. The
commisison 1s given power, among other
things, to fix just and reasonable individual
rates, to fix just and reasonable standards,
classifications, regulations, practices, meas-
urements of service, to require railroads and
street railways to establish just and reason-
able connections.”

It will have been noticed above that the power
of the Board is to fix just and reasonable individ-

ual rates. In Public Service Gas Co. v. Board
of P. U C, 84 N. J. L. 463, this was held to
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mean “the rate to the individual consumer.” If
then, the Board has by this legislation been given
full control of all public utilities, so far as it
could be done by legislation; if, as is undoubted-
ly true, until sold to consumers, the electric cur-
rent is the property of the electric company; if
the Board is given general supervision and reg-
ulation of and control over public utilities and
over their property, if Public Service Electric
and Gas Company is a public utility, and the
current is its property; if one of the benign pur-
poses of the act is to bring about just and rea-
sonable individual rates; if the practices of the
landlord and the sub-metering company are
fraught with the certainty of removing this
property from the general supervision and regu-
lation and control of the Board, and with the
possibility and likelihood of thereby jeopardizing
the desideratum of just and reasonable individ-
ual rates, it would seem that a construction of
the act which would bring about this frustra-
tion of the legislative purpose, remove a large
portion of the public now protected as to rates,
services, etc., from the protection of the act, and
diminish the scope and area of the Board’s jur-
isdiction and effectiveness, must be a wrong
construction.

It would seem, on the other hand, that a con-
struction which would keep the whole subject
under Board control, under an act which ex-
pressly authorizes just and reasonable classifica-
tions, and only denies efficacy to those prefer-
ences and discriminations which are unjust and
unreasonable, and not to preferences and dis-
criminations generally, would be the one likely
to be adopted by the Court.

Furthermore, the balance of public advantage
is preponderantly on the side of the latter con-



struction, since the great bulk of small tenants
will be benefited, while only a few middlemen,
whose sole purpose is the derivation of a large
collateral profit from dealing in electric cur-
rent, will be unfavorably affected. And what
1s more important still, the entire public pur-
chasing electricity will, in all likelihood, have the
cost thereof increased (should the former con-
struction be adopted) to them, since the natural
and necessary effect of diverting the profit which
otherwise would go to the company, and tend to
lower or keep down electric rates generally, will
be to decrease its income and thereby increase to
all consumers the rates necessary to be charged
to pay fixed charges, operating expenses, and to
earn a fair return on the property. It was stated
by Matthew Sloan in the public hearing into
these matters in the State of New York, and
quoted in the entire press of the country, that
the profits of sub-metering companies in New
York were ten million dollars a year. This
amount would have to be distributed in increased
rates among the remaining consumers to allow
the partnership or joint venture carried on by
landlord and sub-metering companies to extract
the collateral profit from the business; and it
is also indicative of the enormous amount of
public utility service heretofore under the juris-
diction of the Board which would be removed
therefrom and placed entirely under the control
of the sub-metering company.

The great tragedy of current waste is laid by
most economists to the middlemen. It would
therefore seem that additions to this admitted
nuisance are not to be encouraged. Further-
more, the hallmark of a public utility is the exer-
cise by it of a public privilege or franchise in
the streets, etc. It would be passing strange if
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after obtaining control of its product the Board
could be robbed of its exercise of supervision
and regulation thereof by the transparent device
and subterfuge of sub-metering.

Furthermore, the proofs in the case, which
will be found in the testimony of Mr. Sven
Gafvert, beginning on page 55 of the State of
Case, demonstrated that there would be no com-
pensating advantage, since the service to custo-
mers by the public utility has been shown, and is
frankly admitted therein, to be more effective
than that by the sub-metering company.

Myron P. Lewis, et al. v. Potomac Electric
Power Company.

The decision of Judge Stafford in the cases of
Myron P. Lewis, et al. v. Potomac Electric Power
Company, in the Supreme Court of the District
of Columbia, much relied on by appellant (its
brief, p. 42, et fol, and printed as an addendum
to its brief, p. 56 et fol)., deserves but a few
words of comment to show the hollowness of the
suggested analogy and pertinency.

It would be quite sufficient and dispositive of
the matter to point out that the District of Co-
lumbia statute expressly and definitely excludes
such activities as those of the landlord and sub-
metering company from the jurisdiction of the
Utility Commission, while our statute as defi-
nitely includes them. That this is so cannot ad-
mit of serious argument. Judge Stafford said:

“Four of the same plaintiffs brought
suits in this Court in which they claimed
that the Commission’s approval of this con-
dition made the order of the Commission
void. Those suits were treated as brought
under the statute and not as an appeal to
the general equity power of the Court. There
was a motion to dismiss the bills and the
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motion was sustained upon the ground that
the order of the Commission was not neces-
sarily void by reason of its approval of
said condition; that such condition might be
legal or illegal but that in any case the Com-
mission had no jurisdiction over the matter
of sub-metering by apartment house owners
inasmuch as the statute in question took out
of their jurisdiction the situation here pre-
sented in its definition of the term ‘electri-
cal corporation.””

There is no language in our statute which
takes out of the jurisdiction of the Public Utility
Board the matter of sub-metering; on the con-
trary, as has been herein-before demonstrated,
the entire subject of regulating the utility, its
property, equipment, facilities, etc., and the sub-
ject-matter of just and reasonable classifications
is “expressly placed under the jurisdiction of
said Board. Furthermore, by our statute, the
matter of just and reasonable classification is
conferred upon the utility company, subject to
the right and duty of the Board to set such
classification aside if unjust or unreasonable.

Again, Judge Stafford says of the prior de-
cision of the Supreme Court of the District of
Columbia,

“The decision was that this language
showed a plain legislative intent to allow
apartment house owners to receive electric-
ity from the power company and transmit it
for the use of its tenants and to charge its
tenants therefor.”

We have no such statute in New Jersey, but
on the contrary one which expressly places the
matter of classifications under the jurisdiction of
the Board, and upon which the Board in this case
has acted.
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Judge Stafford then proceeds to say,

“ This question having been determined by
the prior decision,” (that is to say, that the
language of the statute showed a plain legis-
lative intent to allow apartment house own-
ers to receive electricity from the power
company and transmit it for the use of its
tenants, and to charge its tenants therefor,
and that the utility commission was without
jurisdiction to interfere or intervene) “ the
sole question would seem to be whether in
thus charging the tenants for the electricity
bought by the apartment house owner and
by him transmitted to them the amount of
such charge may be ascertained by the use
of a meter so that each tenant may be
charged for what he actually uses instead of
being charged a lump sum by way of in-
creased rent or without any reference to the
amount used by the particular tenant.”

Bearing in mind that the prior decision had
settled the construction of the statute to be that
it “ showed a plain legislative intent to allow
apartment house owners to receive electricity
from the power company and transmit it for the
use of its tenants and to charge its tenants
therefor,” —in other words, that the legislature
had declared a policy and a right conformable to
sub-metering by the landlord, it is not strange to
read Judge Stafford’s conclusion that “ the Court
1s unable to see any reason or legal basis for
such a distinction, nor upon what ground the
power company can refuse to furnish the elec-
tricity to the apartment house owner unless he
will comply with such a condition,’’ i. e., that the
apartment house owner would engage that he
would not charge his tenants for such electricity
on the basis of the amount used by the tenants
as ascertained by a meter, or else that the apart-
ment house owner will engage not to resell the
electricity to its tenants.
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This conclusion of Judge Stafford would seem
supportable upon the ground that it was the
express command and clear intent of the legis-
lature to allow apartment house owners to re-
ceive electricity from the power company and
transmit it for the use of its tenants and to
charge its tenants therefor,” —in other words, to
allow apartment house owners to become the
owners of the electricity, and consequently, not
being under the jurisdiction of the Commission,
to deal with the electricity as they saw fit, it
being their property, without let or hindrance
from the utility company from whom they had
purchased it. Of course, there is no such legis-
lation and no such policy in New Jersey, and the
Lewis case is therefore totally inapplicable to
the case now sub judice.

Classification and Discrimination.

The opinion of the Supreme Court in this case
quite completely and conclusively disposes of the
matter of the propriety of the classification and
the alleged discrimination. I shall, however, add
a few considerations which are not mentioned in
the opinion of the Court, but which are them-
selves a complete answer to the argument of ap-
pellant in that matter.

It is claimed by appellant in Points VIII, IX,
X and XI of its brief that not only does the
denial of the Board of Public Utility Commis-
sioner of the relief asked by the appellant and
affirmed by the Supreme Court create a distinc-
tion “ between landlords based solely upon the
matter as to whether they resell measured or
unmeasured electricity, but a practical discrimi-
nation was accomplished between appellant and
those landlords who were, in fact, reselling meas-
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ured electricity.” It is argued that there are
many instances in which electric current is fur-
nished to a landlord who resells it unmeasured
to his tenants, the charge being hidden in the
rent.

It is first to be pointed out that the Decision
and Order of the Utility Board (State of Case, p.
206) states,

“In the testimony in the case before the
Board, it appears that there are instances,
somewhat similar in character to that now
presented for determination with respect to
which the Public Service Electric & Gas
Company is rendering service. In any case
where electric energy is sold to a landlord
of a building for resale or redistribution
through the medium of meters, and which is
not a service charged for in the rent this
should be discontinued. This will be re-
quired by the Board.”

It is therefore apparent that the challenged
order confines the right of the company to sell
to the tenants thru individual meters and not to
the landlord thru a master meter to the case of
apartment houses, but does not apply to office
buildings, hotels, and apartment hotels, which
are generally operated in such manner that
there is furnished to the tenant as a part of the
rent services such as light, heat, janitor service,
and maid service, all of which are included in
the monthly or yearly rent charges, and become
part of the incidents of the tenancy.

Appellant, therefore, contends that the in-
clusion of office buildings, hotels, and apartment
hotels in one class, and of apartment houses in
another, constitutes an unreasonable classifica-
tion. The Decision and Order of the Public Util-
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ity Board completely answers this contention of
appellant in one way, and the Supreme Court,
in the last paragraph of its opinion, gives the
complete answer in these words:

“ The prosecutor argues that the landlord
who receives his current by meter and pays
for it at such rates as the amount consumed
shall justify and allows his tenants ad [ibi-
tum without specific charge to use electricity
in their several apartments is not to be dis-
tinguished from the landlord who sets up a
master meter, and individual meters in the
premises of each tenant, and conducts with
each such tenants the business of sale of
electricity at a profit. We think that to
state that proposition is to refute it. In
the one instance the service to the consumer
i1s by a controlled utility. In the other it
is not.”

I stated hereinbefore that I would set forth
other and different considerations than the con-
clusive one just excerpted from the opinion of
the Supreme Court which would lead convinc-
ingly to the same result. I shall first, however,
set down the criteria by which the matter of
classification is governed in the opinions of the
Supreme Court of the United States.

In Orient Ins. Co. v. Daggs, 172 U. S. 562, Mr.
Justice McKenna, speaking for a unanimous
court, said:

“It 1s not necessary to state the reason-
ing upon which classification by legislation is
based or justified. This court has had many
occasions to do so, and only lately reviewed
the subject in Magoun v. Illinois Trust and
Savings Bank, 170 U. S. 283. We said in
that case that ‘the State may distinguish,
select and classify objects of legislation, and
necessarily the power must have a wide
range of discretion.” And this because of
the function of legislation and the purposes
to which it i1s addressed. Classification for
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such purposes is not invalid because not de-
pending on scientific or marked differences
in things or persons or in their relations.
It suffices if it is practical, and is not re-
viewable unless palpably arbitrary.”

The classification adopted in the Order of the
Board of Public Utility Commissioners is prac-
tical and not palpably arbitrary. On the con-
trary, it rests upon substantial grounds of dif-
ference in relationships and consequences. There
is absolutely no identity on the one hand be-
tween the suggested cases of office buildings,
hotels, and apartment hotels, where the electric-
ity charged for is said to be concealed in the
rent, and on the other hand that of an apartment
house. The differences are so marked, and
other consequences so striking, that bare men-
tion of them will be sufficient.

In the cases where the charge is included in
the rent, the relation is entirely one of landlord
and tenant, and any just complaint about the
electric service finds its reflection, protection
and remedy in the right of the tenant to termi-
nate the entire relationship, cease paying his
rent, surrender the premises, claim an eviction,
etc. But as to apartment houses where the sub-
metering company, acting either as a partner or
joint venturer with the landlord, or as his agent,
deals with the tenant only as to the electric cur-
rent, the lease as to the premises is entirely dis-
tinct therefrom. Bad service or no service as to
electricity would have no effect on the lease: no
eviction would result from non-service, no right
of surrender or removal would arise. The ten-
ant could not remove without liability under the
ease. There would therefore be no protection
resulting from the electric charges being part of

e entire contract of lease, and the only remedy
wou d be on the electric contract alone.
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In Long Island Water Supply Co. v. Brook-
lyn, 166 U. S. 693, Brewer, J., said:

“ This distinction thus attempted we re-
gard as a refinement which has no founda-
tion in reason, and one that, in truth, avoids
the true legal or constitutional question in
these cases; namely, that of the right in
private persons, in the use or enjoyment
of their private property, to control and ac-
tually to prohibit the power and duty of the
government to advance and protect the gen-
eral good.”

A very good statement of the rule elsewhere
phrased i1s “ that private individuals cannot re-
move their property from the control of the
police power by making contracts about it, and
then alleging such contracts to be beyond im-
pairment by the government.”

Much is said in appellant’s brief to the effect
that “ the Legislature has not as yet attempted
to regulate the relations of landlords and ten-
ants with respect to the supply of electricity or
the right of private individuals to supply it, if
in so doing they are not obliged to exercise a
privilege conferred by the State or a political
sub-division thereof, but that they will indirectly
permit the regulation of those relations and the
supply of current by private individuals by pre-
venting landlords and private individuals from
securing the current from a public utility upon
the same terms as others, so that the landlords
and the private individuals will not have the
current to furnish,” ete.

The whole realm of the applicable Federal
law is honeycombed with cases which show the
utter fallacy of this contention. In Hooper v.
California, 155 U. S. 655-6, it is said:

“ The State of California has the power
to exclude foreign insurance companies alto-
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gether from her territory, whether they were
formed for the purpose of doing a fire or a
marine business. She has the power, if she
allows any such company to enter her con-
fines, to determine the conditions upon which
the entry shall be made. And, as a neces-
sary consequence of her possession of these
powers, she has the right to enforce any con-
ditions imposed by her laws as preliminary
to the transaction of business within her con-
fines by a foreign corporation, whether the
business is to be carried on through officers
or through ordinary agents of the company,
and she has also the further right to pro-
hibit a citizen from contracting within her
jurisdiction with any foreign company which
has not acquired the privilege of engaging
in business therein, either in his own behalf
or through an agent empowered to that end.
The power to exclude embraces the power to
regulate, to enact and enforce all legisla-
tion in regard to things done within the ter-
ritory of the State which may be directly
or incidentally requisite in order to render
the enforcement of the conceded power effi-
cacious to the fullest extent, subject always,
of course, to the paramount authority of the
Constitution of the United States.”

In Frisbie v. United States, 157 U. S. 160-165,
Brewer, J., said:

“ While it may be conceded that, generally
speaking, among the inalienable rights of the
citizen is that of the liberty of contract, yet
such liberty is not absolute and universal.
It is within the undoubted power of govern-
ment to restrain some individuals from all
contracts, as well as all individuals from
some contracts. It may deny to all the right
to contract for the purchase of lottery
tickets; to the minor the right to assume all
obligations, except for the necessaries of
existence; to the common carrier the power
to make any contract releasing himself from
negligence, and, indeed, may restrain all en-
gaged in any employment from any contract



32

in the course of that employment which is
against public policy. The possession of
this power by government in no manner con-
flicts with the proposition that, generally
speaking, every citizen has a right freely to
contract for the price of his labor, services,
or property.”

A matter to which I previously adverted and
which should not be lost sight of is that with
regard to the cases cited on appellants brief from
other States. It must be borne in mind that the
Court of Chancery has decided this case against
appellant; that the Chief Justice of the Supreme
Court of our State has done likewise, and that
the Supreme Court itself in the judgment now
under review has also decided the same against
appellant. It must furthermore not be lost sight
of that the majority of cases cited in appellant’s
brief as to the propriety of the policy contended
for by appellant have arisen in the State of New
York, where the Court will judicially notice a
situation has arisen which shows that the sub-
metering practice apparently crept in in that
State with the knowledge, if not with the conni-
vance, of the electric companies, and obtained a
wide application and a foothold which explains
the general trend of the cases being favorable
to the practice, inasmuch as until recently no
opposition thereto was made in a case of this
kind by any of the utility corporations.

With regard to the other citations: the man-
ner in which the case came into court, the state
of the practice in the locality where the same
arose, and the fact that the precise question here
involved did not arise—these considerations are
sufficient to show their inapplicability to the
present case.

It is also well perhaps at this point to direct
the Court’s attention to the fact that the testi-
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mony in the case shows that whatever ground
there was for the suggestion that discrimination
existed in an infinitesimally small number of
cases out of the upwards of 700,000 customers
served by the Public Service Electric & Gas Co.
was a discrimination which had arisen without
the authority of the respondent company, and
that the order of the Board discontinuing the
same was a proper direction under the circum-
stances. The number of cases of such discrimina-
tion in apartment houses would not exceed seven.

At any rate, it will be seen by reading from
page 206 of the State of Case, hereinbefore
quoted, that the Public Utility Board has com-
pletely disposed of any possibility of discrimina-
tion.

As further bearing upon the propositions so
stoutly contended for by appellant, that the land-
lord is not subject to regulation because it is
not a public utility company, and therefore does
not come within the regulatory powers of the
existing legislation upon the subject, and also
as bearing upon the application of the case of
Allgeyer v. Louisiana, 165 U. S. 578, cited by
appellant in its brief, I desire to say a word
or two.

The case of Allgeyer v. Louisiana, 165 TF S.
578, cited by prosecutor, if it can be held to
have any pertinency to the present inquiry, is
distinctly in favor of respondent’s contentions.
Justice Peckham, at page 591, says: “In the
privilege of pursuing an ordinary calling or trade
and of acquiring, holding and selling property
must be embraced the right of making all proper
contracts in relation thereto, and although it may
be conceded that this right to contract in rela-
tion to persons or property or to do business
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within the jurisdiction of the State may be reg-
ulated and sometimes prohibited when the con-
tracts or business conflict with the policy of the
State as contained in the statutes, yet the power
does not and cannot extend to prohibiting the
citizen from making contracts of the nature
involved in this case outside of the limits and
jurisdiction of the State,” etc. It is clear from
this excerpt that a person, as a part of his
liberty, may make all proper contracts in rela-
tion to acquiring, holding and selling his prop-
erty. It is also clear therefrom that this right
may be regulated and sometimes prohibited, when
the contracts or business conflict with the policy
of the State.

In the case now under consideration, it must
be borne in mind that the contract which the
appellant claims it has a right to make is one
with respect to property which it has not yet
acquired and does not yet own, and further,
that it is property subject to regulation by the
express language of the Public Utility Act, and
that it actually has been regulated by the order
now under consideration, which was made by the
Board of Public Utility' Commissioners in pur-
suance of the express power conferred upon it
by the statute of its creation, giving it general
supervision, regulation of, jurisdiction and con-
trol over all public utilities, and also over their
property, property rights, equipment, facilities,
and franchises.

The contention of appellant that the order
constitutes a regulation of a contract or con-
tracts made or to be made by it with its ten-
ants is entirely without efficacy, since unless and
until it has become the owner of the electric
current, it has no right to contract to sell the
same to its tenants, and the fact that it has
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attempted by contract to do so does not cast
upon Public Service Electric and Gas Co. the
duty of selling current to it in order that it may
carry out its contracts with them.

The effort of appellant seems to be to claim
that a landlord has a right to contract to sell
the current to his tenants, and that inasmuch as
the relation between itself and its tenants is
something with which the public utility company
manufacturing and selling the current has no
connection, that therefore a refusal on the part
of the utility company to furnish the current is
in some way a violation of the rights of the
landlord; and also, that, the contract between
the landlord and the tenant being a contract
between two parties neither of whom is carrying
on a business affected with a public interest so
as to bring it within the jurisdiction and regu-
latory powers of the Board of Utility Commis-
sioners, said Board is entirely devoid of au-
thority and power to make an order whose effect
would be to render the contractual effort of the
landlord with its tenants abortive.

This contention is an analogue of the conten-
tion made by the railroads when it was sought
by the Interstate Commerce Commission to con-
trol the activities of a railroad in intrastate
business where such a control was necessary to
a complete regulation of interstate carriers. This
subject has been thoroughly dealt with and the
contention of the prosecutor herein fully an-
swered in the case of Houston b Texas Rlwy. v.
United States, 234 U. S. 343. In that case Mr.
Justice Hughes, reading the opinion of the Court,
said:

“ Congress 1s empowered to regulate—that

is, to provide the law for the government
of interstate commerce; to enact ‘all appro-
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priate legislation’ for its ‘protection and
advancement’ (The Daniel Ball, 10 Wall
557, 564) ; to adopt measures ‘to promote its
growth and insure its safety’ (County of
Mobile v. Kimball, supra); ‘to foster, pro-
tect, control and restrain’ (Second Employ-
ers’ Liability Cases, supra). Its authority,
extending to these interstate carriers as in-
struments of interstate commerce, neces-
sarily embraces the right to control their
operations in all matters having such a close
and substantial relation to interstate traffic
that the control is essential or appropriate
to the security of that traffic, to the efficiency
of the interstate service, and to the main-
tenance of conditions under which interstate
commerce may be conducted upon fair terms
and without molestation or hindrance. As
it 1s competent for Congress to legislate to
these ends, unquestionably it may seek their
attainment by requiring that the agencies of
interstate commerce shall not be used in such
manner as to cripple, retard or destroy it.
The fact that carriers are instruments of
intrastate commerce, as well as of inter-
state commerce, does not derogate from the
complete and paramount authority of Con-
gress over the latter or preclude the Federal
power from being exerted to prevent the
intrastate operations of such carriers from
being made a means of injury to that which
has been confided to Federal care. Wher-
ever the interstate and intrastate transac-
tions of carriers are so related that the
government of the one involves the control
of the other, it is Congress, and not the
State, that is entitled to prescribe the final
and dominant rule, for otherwise Congress
would be denied the exercise of its constitu-
tional authority and the State, and not the
Nation, would be supreme within the national
field.” Citing cases. Pages 351, 352.

This principle is dispositive of the question
involved in the present case. Power and juris-
diction is given to the Board of Public Utility
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Commissioners to control public utilities and
their property and property rights, as. well as
their facilities and franchises and equipment.
If individuals by making contracts with respect
to this current, which is the property of the
public utility, can remove it from the jurisdic-
tion and control of the Board, the whole scheme
and purpose of the legislation providing for
regulation by the Board falls to the ground and
becomes incompetent for the purposes committed
by the legislature to its care. The answer, of
course, to the pretensions of the landlord, and
the Meter Service Corporation is complete, and
is found in the cases cited in my original brief,
as well as in the excerpt from the case last
hereinbefore referred to, and in the very cogent
reasons stated in the opinion of Mr. Justice
Case in the Supreme Court in the decision of
the case now under review.

It will thus be apparent from the foregoing
discussion of the cases cited that appellant, in
the statement on page 4 of its brief of “ The
Points at Issue,” has stated a succession of
points that are entirely without legal basis to
sustain them. It may be true that electric cur-
rent is a commodity, and the owner may use
it as he will, subject only to the lawful exercise
of the police power, but in the case sub judice
the landlord is not the owner, and is not entitled
under the conditions under which he seeks to
obtain the current to become the owner thereof;
and the lawful exercise of the police power of
the State by the Board of Public Utility Com-
missioners, to whom the same has been com-
mitted, makes it legally impossible for the land-
lord to become such owner, under the terms and
at the rate demanded by him.
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It is also clear that the owner of an apartment
house is not under the common law and the
statute law of this State entitled as a matter
of right to receive current at such rates as the
electric company furnishes current to any other
customer taking a like amount, since the Board
of Public Utility Commissioners, a body possess-
ing power and authority so to do, has adopted a
classification which is practical and rests upon
grounds which are not only not palpably arbi-
trary, but which are at once just and reasonable;
that it is a matter of great concern to the State
and to the electric company, and especially of the
public, what the owner of such an apartment
house may do after he has received it. And it
has been amply demonstrated hereinbefore that
to deprive the owner of the alleged right to ob-
tain the current and to deal with it in the manner
contemplated, i. e., to re-sell it, does not deprive
him of his property without due process of law,
or deny to him the equal protection of the law
within the meaning of the 14th Amendment to
the Constitution of the United States; nor does
it impair the obligation of his contracts with his
tenants within the meaning of the Constitution
of the United States; nor does it create an un-
just discrimination as against him within the
meaning of the public utilities law.

Conclusion.
It 1s respectfully submitted that the judgment
of the Supreme Court should be affirmed.

Respectfully submitted,

WILLIAM H. SPEER,
Of Counsel with Respondent,
Public Service Electric and Gas Company.
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The above brief is adopted by the Board of
Public Utility Commissioners of New Jersey as

its Brief.
JOHN W. QUEEN,
Of Counsel,

Board of Public Utility Connnissioners of
New dJersey.
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(Italics, etc., ours except where otherwise noted.)

Statement of the Case.

A writ of certiorari (p. 1) was allowed to bring
up for review an order of the Board of Public
Utility Commaissioners (p. 194) dismissing a com-
plaint by the Sixty-Seven South Munn, Inc.,
against the Electric Company charging that the
Sixty-Seven South Munn, Inc., had made appli-
cation to be supplied with electric current at 67
South Munn Avenue, East Orange, an apartment
house owned by it, the current to be furnished
through a master meter, at the regular wholesale
rate of the Electric Company under the schedule
approved by the Public Utility Commissioners,
the current thereafter to be supplied by the Sixty-
Seven South Munn, Inc., to its tenants through
sub-meters upon terms as provided by agreements
with them and that the Electric Company had
denied the request. The order followed a decision
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(p. 195). The testimony taken before the Board
was returned with the writ (p. 16). Reasons were
filed (p. 3). The opinion of the Supreme Court
is found on p. 209. It resulted in a rule for judg-
ment affirming the Board (p. 217). From that
judgment, appeal was taken to this Court (Notice
and Ground of Appeal, p. 218).

Statement of the Facts.

Appellant is the owner of an apartment house
at No. 67 South Munn Avenue, East Orange.

Public Service Electric and Gas Company is a
public utility engaged in furnishing electric cur-
rent to the public under regulations as to rates
and service prescribed by respondent Public Util-
ity Commission.

The owner claims the right to contract, and has
actually contracted, with tenants upon said prem-
ises to furnish electric current for light and other
domestic purposes at the prevailing rate of the
electric company for a like amount of current con-
sumed, as approved by the Board of Public Utility
Commissioners.

The owner proposes to purchase from the elec-
tric company current sufficient for its and its
tenants’ needs, to be measured by a master meter
furnished, maintained and read by the electric
company, the owner to pay for all such current
delivered at the prevailing rate of the electric
company for a like amount of current consumed.

The owner employs an agent, Meter Service
Corporation, organized under the laws of New
Jersey, which furnishes, installs, reads, tests,
maintains and calibrates individual meters, or sub-
meters, for each of the tenants, renders bills to
and collects from the tenants, as agent of the
owner, and, as such agent pays the bills submitted
to the owner by the electric company.
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The compensation to be paid by the owner to its
agent i1s regulated by private contract between
them and has no bearing on this case.

The owner has spent approximately $30,000 in
electric wiring and equipment, the sufficiency and
adequacy of which have been approved by the
Board of Fire Underwriters and the municipal
authorities.

It appeared in evidence that in over 400 cases
apartment houses, apartment hotels, factories,
office and loft buildings in the territory served by
the electric company electric current is being re-
distributed and sold by the owner, directly or in-
directly, to tenants of the premises (pp. 201, 207
inch), and that this practice has continued for a
long period with the knowledge and consent of
the electric company. In forty odd cases electric
current is resold through sub-meters and the re-
sale purchasers are charged by the landlords for
the actual current used—just as is here proposed
(pp. 168-176-189).

Application was made by appellant to the elec-
tric company on or about August 31,1928, for the
installation of a meter to measure the quantity
of electricity purchased by appellant from the
electric company, such current to be distributed
by appellant to its tenants in the building through
meters.

The electric company refused to install a meter
for that purpose on the ground that it was con-
trary to its “ policy” to permit an owner to pur-
chase and resell current to tenants on the prem-
ises.

In this refusal it was sustained by the Board
of Public Utility Commissioners and has now
been sustained by the Supreme Court.



The Points at Issue.

While ten reasons for setting aside the order
brought up were assigned in the Supreme Court
and the argument in the Supreme Court was made
under seventeen points, the Supreme Court in its
decision consolidated them into four (pp. 210,
211).

The contentions of appellant were, and are, that :
electric current is a commodity and the owner
may use it as he will subject only to the lawful
exercise of the police power; the owner of an
apartment house is, under the common law and
the statute law of this State, entitled, as matter
of fight, to receive current at such rates as the
electric company furnishes current to any other
customer taking a like amount; it is no concern
either of the State or of the electric company what
the owner of such an apartment house may do
with such current after he shall have received it
unless he himself becomes a public utility in so
dealing with it, in which event the Public Utility
laws would apply to him (and it is not contended
in this case that appellant intends to so deal with
the electric current as that he will become a pub-
lic utility); to deprive the owner of the right to
obtain the current and to deal with it in the man-
ner contemplated, i. e., to resell it to his tenants,
is to deprive him of his property without due
process of law and deny him the equal protection
of the law within the meaning of the 14th Amend-
ment to the Constitution of the United States, and
to impair the obligation of his contracts with his
tenants within the meaning of the Constitution of
the United States and to create an unjust dis-
crimination as against him within the meaning of
the public utilities law.



The Decision of the Board of Public Utility
Commissioners and the Opinion of
the Supreme Court.

The decision of the Board of Public Utility Com-
missioners 1s found on p. 195. It is conceded
that the act of the owner in reselling the current
and the acts of the Meter Service Corporation
render neither public utilities subject to the con-
trol of the Public Utilities Commissioners. The
Board held that this should not be so and, so hold-
ing, to prevent a situation arising which it as-
sumed to believe was against public policy, it
claimed the right to permit the Electric Com-
pany to refuse to furnish the current to the owner
at the same rates at which current would be fur-
nished to others.

It said, in effect, that, while it had no jurisdic-*
tion under the statute to interfere with the rela-
tions between landlord and tenant or with the
business of the sub-metering concern, it would
prevent such relations arising and such business
being created because, if they arose or it was
created, they would not be subject to regulation.
The Board overlooked that its jurisdiction did
not extend to regulation of the furnishing of elec-
tricity. The statute confers upon it the power to
regulate, not the furnishing of electricity, but the
furnishing of electricity by a public utility which
by the statute is defined, section 15 of the Public
Utility Act, P. L. 1911, ch. 195, section 15 {2 Cum.
Supp. to C. 8., p. 2880, Sec. 167-14), to be:

“ Every individual, co-partnership, asso-
clation, corporation or joint stock company
* * * that now or hereafter may own, op-
erate, manage or control within the State of
New dJersey, any * * * electric light * * *
system, plant, or equipment for public use
under the privileges granted or hereafter to
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be granted by the State of New Jersey, or by
any political sub-division thereof.”

It may be that the Legislature may have the
right to regulate the business of furnishing elec-
tricity as such and that it may forbid private
production, where no privilege or franchise of the
State of New Jersey is exercised, and that it may
interfere with the relations between landlords and
tenants and forbid landlords either generating
their own current and furnishing it to their ten-
ants at such rates as they see fit, or purchasing
it from a public utility or from private companies
and furnishing it to their tenants at such rates
as they see fit. But the Legislature has not¢ so
provided, and to so provide is a legislative func-
tion and not the privilege of the Board under
existing legislation.

The Board likewise overlooked those provisions
of the Public Utility Act which will be hereafter
set forth, which provide, in effect, that there shall
be no unreasonable discrimination and, in effect,
that rates for current are to be based on classifica-
tions of the amounts used and not upon the uses
to which the current may be put after it is fur-
nished.

It recognized that many owners of property se-
cure current at wholesale rates and then permit
their tenants to use that current without making a
fixed charge to them. This practice is countenanced.
While both the Board and the Supreme Court
held that there was a distinction in principle be-
tween those cases and this, the Supreme Court
contenting itself with saying that to state the
proposition that there is no distinction “is to re-
fute it. In the one instance the service to the con-
sumer is by a controlled utility. In the other it
is not,” we still submit that there is no distinction
and that the distinction indicated by the Supreme
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Court is wholly illusory, and in this we are sus-
tained by an opinion of the Supreme Court of the
District of Columbia handed down January 27,
1930, a copy of which is annexed to this brief.
The answer to the suggestion of the Supreme
Court to the effect that the distinction is that the
service in one case is by a controlled utility and
that the other is not i1s that such a distinction,
in the light of the law, is without force.

The statement indicates an adherence to the
idea of the Board that all current to paying con-
sumers should be furnished by public utilities sub-
ject to the control of the Board, but the legislature
has not so ordained. Electricity may he generated
by an owner for his tenants’ use and by a private
company for sale to consumers and the Board will
not have any control unless, in the furnishing of
the current, a privilege is exercised, granted either
“Dby the State of New Jersey or by any political
subdivision thereof”, just as is the effect of the
statute in the District of Columbia considered by
the Court in Lewis vs. Potomac Electric which will
be referred to on page 42 of this brief. It is, of
course, absurd to say that, in a case where the
landlord furnishes current to his tenants without
making any specific charge, there is no charge
made for it. The charge is hidden in the rent.
Where is the difference between that case and the
one at bar where the landlord furnishes the cur-
rent to his tena/ntsi at a fixed pricef The effect
upon the public utility is precisely the same for the
amount of money received by the utility in each
instance is the same. The only difference is that
in one case the charge by the landlord to his tenant
is hidden in the rent and in the other it is not. Is
this a substantial difference?

The Board said it was because (p. 203):

“ There 1s involved a question of public
policy, one which relates to the practical ap-



plication of a well defined State policy in mat-
ters of regulation. It is essential that the
efficiency of regulation should be maintained,
consistent with the practical handling of the
sale and distribution of electric energy and
the preservation of reasonable and proper re-
lations between the customer and the public
utility furnishing the service. Long estab-
lished relations between a utility and its cus-
tomers which relations are generally regarded
as serving the public convenience, differ ma-
terially from the relations it is proposed shall
exist in the case before us.”

We understand the words but we do not under-
stand their application to the case at bar. The
Board is, in effect, saying that no one should be
permitted to furnish current to customers except
a public utility but nowhere in the law do we
find any such provision or any announcement of
any such public policy and it is not for the Board
but for the legislature to determine public policy.

The Board is mistaken when it says on page
204 that, in the first case, the relations between
the parties are those of landlord and tenant,
whereas, in the second, they are not. In both
cases the relations are those of landlord and ten-
ant. The contract by the owner to furnish cur-
rent, and by the tenant to take, is a part of the
terms of the lease and we repeat that the sole
distinction is that, in the one case, the charge is
hidden in the rent, and in the other it is not.

To revert to the language of the Supreme
Court, page 216, to the effect that the distinction
is that in the one instance the service to the con-
sumer is by a controlled utility and in the other
it is not, we submit that this language is but an-
other way of putting the idea entertained by the
Board, i. e., that public policy requires that pub-
lic utilities only shall sell electric current, which
is not the law.
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The Supreme Court, in sustaining the right of
the Board to permit the Electric Company to re-
fuse to furnish current, in support of its theory
that, while electricity is a commodity when deliv-
ered and the person to whom delivered may do
as he pleases with it and that no constitutional
rights of the landlord are affected if the Board
permit the Electric Company to withhold the fur-
nishing of current under the circumstances in the
case at bar, said (p. 214):

“We know of no inherent right in the
prosecutor by virtue of which it may compel
the sale and delivery by the respondent of
the latter’s product.”

It makes little difference if there is no inherent
right if there is a right granted by statute for
the provisions of the constitution of the United
States apply, not only to rights which may be
called “ inherent”, but also to those which have
been created by statute. It is as much an offense
against the constitutional rights of an individual
to deprive him of property to which he is entitled
by virtue of a statute without due process of law
or to deny him the equal protection of the law
or to impair the obligation of a contract with re-
spect thereto, as it is to perform similar acts with
respect to property to which he is inherently
entitled. But we submit that the Supreme Court
is mistaken in its assumption that the landlord
has no inherent right to compel the sale and
delivery by the respondent Electric Company
of the latter’s product. The Electric Company is
a public utility. As such, and irrespective of the
statute, it is obliged to furnish its commodity to
all comers and without undue preference.

This Court in Public Service Railway Co. v.

Public Utility Commissioners, 81 N. J. L. 363, at
p. 365, said:
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“ The Public Utility act does not abrogate
the system of three cent fares maintained
by the railway company, because section 18
applies only to such preferences as are ‘un-
due or unreasonable’. This was not the en-
actment of a new condition, nor did it create
a new legal status. It was the immemorial
rule of the common law. Messenger v. Penn-
sylvania Railroad, 7 Vroom 407; Atchison, T.
&S. F. Ry.v. D. &N. 0. R,, 110 U. S. 667.”

“When the railway, a decade ago, insti-
tuted the system of three cent fares upon
some of its lines, and entered into contracts
in the form of municipal ordinances on other
lines, it did so under the aegis of this com-
lmon, ,law rule, now transmuted into statute
aw.

“ The only change therefore that has been
effectuated by this legislation which can be
said to affect the railway at all at this junc-
ture 1is, that the legislature has created a
commission and conferred upon it the power
to determine what preferences are ‘undue

> »

or unreasonable’.

In Messenger, et al. v. Pennsylvania R. R. Co.,
36 N. J. L., p. 407, this Court, speaking of the
obligation at common law of common carriers to
furnish service to all without undue discrimina-
tion, said:

“It is important to remark, that this ob-
ligation of this class of bailees is always said
to arise out of the character of the business.
Sir William dJones, importing the expression
from the older reports, declares that this, as
well as the other peculiar responsibilities of
the common carrier, is founded in the con-
sideration that the calling is a public em-
ployment. Indeed, the compulsion to serve all
that apply could be justified in no other way,
as the right to accept or reject an offer of
business is necessarily incident to all private
traffic.”’
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The fact that, at common law, a railroad com-
pany is prohibited from discriminating unreason-
ably in favor of one or against another and that
it must furnish service to all is recognized in
Atchison, T. & S. F. Ry. v. D. & N. O. R., 110 U. S.
667, 28 L. Ed. 291, at p. 297.

It is true that these cases deal with common
carriers but the. basis of the rule, as stated in
Messenger v. Pennsylvania R. R. Co., 36 N. J. L.
410, is that “ the calling is a public employment

A general rule of the common law embraces not
only all objects which may be within its scope at
the time it had its genesis but all objects which
may come within its scope at any subsequent time
for all substantive rules of the common law are
based upon an underlying principle. Electric com-
panies enjoying grants and privileges from the
State are engaged in a “ public employment”. It
is because they are so engaged that the legislature
may legislate with respect to them. The fiat of
the legislature does not make them public utilities
for the legislature has no power to legislate with
respect to them unless they are, in essence, pub-
lic utilities. If they are, in essence, public utili-
ties, then the rules of the common law, with re-
spect to those engaged in a public employment,
apply, and, even if the public utility law was not
in existence, the Electric Company would be
bound under the common law to furnish all ap-
plicants without undue discrimination. There is,
therefore, an inherent right residing in appellant
to compel the sale and delivery by the Electric
Company of the latter’s product without undue
discrimination.

This inherent right is but perpetuated and pro-
tected by the provisions of the statute. It is not
created thereby but, if so created, it is a right
with respect to which the person entitled thereto
is protected by the federal constitution.
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The Supreme Court, in considering the consti-
tional questions raised, holds that no constitu-
tional rights of appellant can arise with respect
to property unless he first becomes possessed of
the ,physical property (pp. 212, 213). The Court
ignores the fact that the provisions of the 14th
amendment are not concerned solely with physical
property. The right to do business free from any
unlawful interference is property within the
meaning of the constitutional provision.

The right to contract and to employ agents is
property.

Allgeyer y. Louisiana, 165 U. S. 578; 41
L. Ed. 832, at p. 836.

The right to deal with others and to contract
to receive property and to secure property with-
out unlawful discrimination, based upon common
or statute law, is as much property, within the
meaning of the constitutional amendment, as is
the physical property when reduced to posses-
sion.

Both the Board and the Supreme Court have,
in effect, said that they recognize that electricity,
when reduced to possession, is property within
the meaning of the constitutional provisions and
that the State cannot interfere unreasonably with
the right of the possessor to contract with respect
thereto but that they will prevent the mantle of
the constitution falling upon appellant by sus-
taining the alleged right of a public utility which,
under the common law, is bound to serve all
comers without undue discrimination, which duty
is recognized and enforced by the statute, to re-
fuse to furnish the commodity ; and that they rec-
ognize that, assuming the right, the Legislature
has not as yet attempted to regulate the relations
of landlord and tenants with respect to the supply
of electricity or the right of private individuals
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to supply it, if in so doing they are not obliged
to exercise a privilege conferred by the State or
a political sub-division thereof, but that they will
indirectly permit the regulation of those relations
and the supply of current by private individuals
by preventing landlords and private individuals
from securing the current from a public utility
upon the same terms as others, so that the land-
lords and the private individuals will not have the
current to furnish; and that they will permit a
discrimination by the public utility furnishing
current between customers based solely upon the
fact that, in dealing with the current in the one
case the landlord sells it to his tenant at a rate
fixed by measurement and in the other at a rate
which i1s hidden in a rent charge.

Remembering that the utility in each case gets
precisely the same amount of money, is such a
classification under the law one of substance?
That is the crux of this case and, in its determina-
tion, regard must be had not alone to what the leg-
islature has done with respect to regulation but
what it has not done. It all comes hack to the
statement of the Supreme Court on p. 216 that
the distinction consists in this: “In the one in-
stance the service to the consumer is by a con-
trolled utility. In the other it is not.”” Both the
Board and the Supreme Court have, we submit,
conceived that public policy demands that elec-
tricity should be furnished to the consumer direct
by a “controlled utility” and that there should
be a monopoly and that the utility and the Board
are authorized to perform such acts as may be
in accord with such supposed public policy over-
looking that it is for the legislature to determine
whether there should be any such public policy
and to authorize the performance of such acts, if
within its power, as would effectuate it and that
the legislature has not done that thing.
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ARGUMENT.
I.

Electric current is a commodity and when sold
and delivered becomes the absolute property of
the purchaser to be dealt with as he sees fit.

This is conceded by the Supreme Court but may
not be admitted by the respondents here.
Curtis on the Law of Electricity says (pp. 6-7):

“In spite of its invisibility, electricity is
considered in la/w as personal property sub-
ject to ownership, sale and disposal as inani-
mate objects. It has a substance which may
be measured. And one, having the ownership
and possession of an electric wire, may prop-
erly be said to have possession of the elec-
tricity with which the wire is charged.’’

In United States Electric Lighting Company v.
The Metropolitan Club of the City of Washington,
6 App. D. C. 536, Mr. Justice Morris, at p. 543,
said:

“The property in question (electric cur-
rent) is the property of the electric lighting
company, and remains its property until it is
delivered to the club under the contract, when
it becomes the property of the club.”

That electricity is property and that all the
incidents of ownership are inherent in the pur-
chaser, including the right to dispose of it as he
pleases, is also indicated by the following cases:

Hill v. Pacific Gas & Electric Co., et al.,
136 Pac. 492, 22 Cal. App. 788;

Fickeisen v. Wheeling Electrical Com-
pany, 27 L. R. A. (N. S.), p. 895 (W.
Va.) 67 S. E. 788.
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In Pinney & Boyle Co. v. Los Angeles Gas &
Electrical Corp., 141 Pac. 620, 168 Cal. 12, the
Court said:

“ Generally speaking, the public utility can
and does have no interest in or control over
the commodity which it furnishes when it has
passed into the possession of the customer. It
is the duty which the purveyor or producer
has undertaken to perform on behalf of and
so owes to the public generally, or to any de-
fined portion of it, as the purveyor of a com-
modity, or as an agency in the performance
of a service, which stamps the purveyor or
the agency as being a public service utility.”

Electric current may be the subject of larceny.

Curtis on the Law of Electricity, Sec. 4;
U S. v. Carlos (1911), 21 Philippine 553,
L. R. A. 1918 C. 582.

IT.

The right of a landlord to sell electric current
to his tenants is a right of property protected by
the provisions of the 14th Amendment to the
Constitution of the United States and (1) the
Legislature of this State has not assumed to regu-
late or interfere with such right, and (2) it would
be beyond the power of the Legislature to oblit-
erate the right.

It 1s hardly necessary to argue the second sub-
division because no contention can be made that
the Legislature has assumed either to obliterate
or to regulate the right of a person who becomes
possessed of electric current to sell it or do with
it as he pleases, provided he does not exercise a
privilege conferred by the State or by any political
sub-division thereof. The Legislature has as-
sumed to regulate and to confer power upon the
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Board to regulate only public utilities as defined
by the act.

Section 14 of the Public Utility Act, 2 Cum.
Supp. to C. S. of N. J., 1911-1924, at p. 2880, de-
fines a public utility:

“ Every individual, co-partnership, associ-
ation, corporation or joint stock company
* * # that now or hereafter may own, oper-
ate, manage or control within the State of
New Jersey any # * # electric light # # * sys-
tem, plant or equipment for public use under
the privileges granted or hereafter to he
granted hy the State of New Jersey or by any
political subdivision thereof

See Lewis v. Potomac Electric Power Co. in
the Supreme Court of the District of Columbia,
opinion rendered January 27th, 1930, a copy of
which opinion is annexed to this brief.

It is the business of furnishing of electricity
by a public utility, as thus defined, which is sub-
ject to regulation not the business of furnishing
electricity.

It may be that the Legislature has the right to
regulate the business of furnishing electricity as
such and that it may forbid private plants gener-
ating electricity for sale to private customers,
where no privilege or franchise of the State of
New Jersey is exercised, and that it may inter-
fere with the relations between landlords and
tenants and forbid landlords generating their own
electricity or purchasing it from a public utility
or from private companies and furnishing it to
their tenants at such prices as they see fit. But
the Legislature has not so provided, and to so
provide is a legislative function and not the privi-
lege of the Board under existing legislation.

We deny that the State could interfere with
the furnishing of electricity to tenants in the man-
ner last indicated for the reason that such inter-
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ference would not be within the purview of the
police power. While the right of the State to in-
terfere in the business of operating a public util-
ity is extensive, it is not unlimited and the mere
fact that a commodity is assumed to be such a
public necessity as that individuals furnishing the
commodity may be subject to regulation does not
indicate that the commodity itself is the subject
matter of legislative control. Electricity when re-
duced to the possession of a person being private
property, the regulation of its use, which includes
the right to resell, must be based upon some rela-
tion to the public safety, health or welfare. The
owner who may be engaged in reselling electric
current, exercising no privilege or grant from the
State, cannot be defined a utility by legislative
fiat merely because he is selling electricity.

In Hirsh v. Block, 50 App. D. C. 56,11 A. L. R.
1238, 267 Fed. 614, on second appeal, 267 Fed.
631, the Court at 267 Fed. 620, on first appeal,
said:

“A private business cannot be made public,
or impressed with a public interest, merely
by legislative fiat. A public interest cannot
be thus created, or property rights be di-
vested, by an arbitrary exercise of the police
power. In both instances, the power resides

in the judiciary to restrain the law-making
.power within constitutional limitations.”

This case was reversed by the Supreme Court
of the United States, 256 U. S. 134, 65 L. Ed. 865,
but the reversal did not affect the principle above
indicated. The case involved the housing laws
of the District of Columbia which were adopted
as emergency measures during the. war. The rea-
sons of the Supreme Court of the United States
for its reversal are indicated in the following quo-
tations from the opinion:

“ These cases are enough to establish that
a public exigency will justify the Legislature
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in restricting property rights in land to a
certain extent without compensation. * * *
The only matter that seems to us open to
debate is whether the statute goes too far.
For just as there comes a point at which the
police power ceases and leaves only that of
eminent domain, it may be conceded that regu-
lations of the present sort, pressed to a cer-
tain height, might amount to a taking without
due process of law. Martin v. District of
Columbia, 205 U. S. 135, 139, 51 L. Ed. 743,
744, 27 Sup. Ct. Rep. 440.

* * * * * *

The regulation is put and justified only as
a temporary measure. See Wilson v. New,
243 U. S. 332, 345, 346, 61 L. Ed. 753, 772, L.
R. A. 1917E, 938, 37 Sup. Ct. Rep. 298, Ann.
Cas. 1918A, 1024; Ft. Smith & W. R. Co. v.
Mills, 253 U. S. 206, 64 L. Ed. 862, 40 Sup.
Ct. Rep. 526. A limit in time, to tide over a
passing trouble, well may justify a law that
could not be upheld as a permanent change.’’

As it was, the Chief Justice (White) and Jus-
tices McKenna, Van Devanter and McReynolds
dissented. It is one of the five to four opinions
of the Court. There is no such national, state or
municipal emergency present in the case at bar
as was present in that case. The case is im-
portant in indicating what emergencies and ex-
igencies must be present before the Legislature
may interfere with the right to contract as be-
tween landlord and tenant.

An interference with the right of the landlord
to resell to tenants would be within the principle
of Dobbins v. Los Angeles, 195 U. S. 223; 49 L.
Ed. 169; Truax v. Corrigan, 257 U. S. 311; 66 L.
Ed. 254; Nectow v. The City of Cambridge, 72 L.
Ed. 842, 277 U. S. 183 (Zoning case).

It cannot be urged that the Legislature may
interfere to protect tenants upon the ground that,
although the rate now to be paid to the landlord
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by the tenant is the same as that for which the
tenant could purchase the current from the Utility,
there is no assurance that the price may not be
raised in the future, unless it be that the con-
tractual relations of landlord and tenant generally
are subject to legislative regulation, even to the
extent of determining the amount of rent which
may be charged, for the right to obtain electricity
is no more important than the right to obtain a
place to live in. The answer is that no tenant is
obliged to become such if he does not so desire.
He may either take the apartment upon the condi-
tions offered by the landlord or leave it.

The Legislature cannot interfere because of any
inherent or other right of the tenant to compel the
utility to furnish current directly to him for a
tenant to exercise such a right must be in a posi-
tion to take the current. He may disable himself
from so doing by contract with his landlord. His
right is against the utility, not against the land-
lord.

But however that may be, the Legislature has
not assumed to regulate the relations between
landlords and tenants with respect to the supply
of electricity.

ITI.

The landlord has not only the inherent right
to obtain the electricity from the electric com-
pany upon the same terms as others, but that
right is recognized by the Statute and one of the
prime purposes of the Statute is to enforce it.

We have already referred to cases in our own
State recognizing the duty of a public utility under
the common law to furnish its commodity to all
comers without undue discrimination.
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Public Service Railway Co. v. Public
Utility Commissioners, 81 N. J. L. 363,
at p. 365; 80 Atl. Rep. 27;

Messenger v. Pennsylvania R. R. Co., 36
N. J. L. 407.

A duty is always based upon a corresponding
right. If there be no right there is no duty. The
admission of the duty admits the right.

Wyman on Public Service Corporations, sec.
1288, says:

“ * * * All persons are entitled to have
the same service on equal terms and at uni-
form rates.”

In Western Union Telegraph Company v. Call
Publishing Company, 181 U. S. 92, 45 L. Ed. 765,
Mr. Justice Brewer, in delivering the opinion of
the Court, at page 100 of 181 U. S. stated:

“ Common carriers whether engaged in in-
terstate commerce or in that wholly within
the state are performing a public service.
They are endowed by the state with some of
its sovereign powers, such as the right of
eminent domain, and so endowed by reason of
the public service they render. As a conse-
quence of this, all individuals have equal
rights both in respect to service and charges.
Of course,, such equality of right does not
prevent differences in the modes and kinds
of service and different charges based
thereon. There is no cast iron line of uni-
formity which prevents a charge from being
above or below a particular sum, or requires
that the service shall be exactly along the
same lines. But that principle of equality
does forbid any differences in charge which is
not based upon difference in service, and even
when based upon difference in service must
have some reasonable relation to the amount
of difference, and cannot be so great as to
produce an unjust discrimination.”
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In New York & Queens Gas Co. v. McCall, 245
U. S. 345, 62 L. Ed. 337, Mr. Justice Clarke, in
delivering the opinion of the U. S. Supreme Court,
at page 351 stated:

‘“Corporations which devote their property
to a public use may not pick and choose,
serving only the portions of the territory
covered by their franchises which it is pres-
ently profitable for them to serve and re-
stricting the development of the remaining
portions by leaving their inhabitants in dis-
comfort without the service which they alone
can render.”

See also

Consumers Co. v. Haitch, 224 U. S. 148,
56 L. Ed. 703.

A public utility must serve a competitor upon
the same terms as others.

In North Carolina Public Service Company v.
Southern Power Company, 282 Fed. 837 (cer-
tiorari dismissed 263 U. S. 508, 68 L. Ed. 413), the
Court, at page 844, stated:

“ There is high authority for the general
proposition of law that one competitor in
business cannot demand service of another
in promotion of its business. But when a
corporation has definitely undertaken and
entered, upon a particular service authorized
by a charter which confers the right of emi-
nent domain, the obligation to perform the
service is complete, its rates and terms are
subject to regulation by public authority, and
it must serve all alike. In such public ser-
vice it cannot pick and choose its customers.”

And see

Pond on Public Utilities, 3rd Ed., sec.
282, quoted on page 34 of this brief.
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In People ex rel. Percival v. Public Service
Commission, 163 App. Div. (N. Y.), 705,148 N. Y.
Supp. 583, the Court, at page 707, said;

“The Edison Company is a Public Service
Corporation holding a franchise from the
State and enjoying, by reason of its public
character, certain valuable privileges not
usually accorded to a private individual or
corporations for its own individual benefit,
not the least of which is the right to use the
public streets and highways for carrying the
conduits. Having undertaken to perform a
public service and accepted special privileges
in consideration of such undertaking, it is
bound to serve impartially every member of
the community who demands its service and
stands ready to pay therefor and to comply
with proper and reasonable regulations re-
specting such service. Gibbs v. Baltimore
Gas Company, 130 U. S. 396; Central Union
Tel. Co. v. Averill, 199 N. Y. 128.

See also
Schmeer v. Gas Light Co., 147 N. Y. 529.

In Postal Telegraph Cable Company, Appel-
lant, v. The Associated Press, Respondent, 228 N.
Y. 370,127 N. E. 256, the Court said;

“ A public service corporation is not at lib-
erty to grant extraordinary facilities to one
man and arbitrarily refuse them to another.
What it grants to one, it must, in like condi-
tions, when detriment would follow prefer-
ence, grant impartially to all, within the
limits of capacity. Plaintiff cannot justify
discrimination among customers by dividing
contracts into new and old, and applying a
different rate to each. The obligation of
the law qualifies, and in case of conflict over-
rides, the obligation of the contract.”

In Armour Packing Co. v. Edison Electric IIL
Co., 100 N. Y. S. 605, 115 App. Div. 51, the Court
said:
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“ A corporation engaged in furnishing elec-
tric light and power * * * may not charge
a customer greater rates than it charges
others for the same service and under the
same conditions, and this notwithstanding
that the charges are made the customer in
question under a written contract. ”

Section 167-24 of the Public Utility Act, 2 Cum.
Supp. to C. S. of N. J., p. 2886 provides that no
public utility shall:

“24 (b) Adopt or impose any unjust or
unreasonable classification * * *;or

“24 (c) Adopt, maintain or enforce any
regulation, practice, or measurement which
shall be unjust, unreasonable, unduly pref-
erential, arbitrarily or unjustly discrimina-
tory * * nor, “* * * provide or main-
tain any service that is unsafe, improper or
inadequate, or withhold or refuse any service
which can reasonably be demanded and fur-
nished when ordered by said Board.

“24 (d) Make or give * * * any undue
or unreasonable preference or advantage to
any person or corporation.”

Chapter 271 of the laws of 1912, regulating the
use of electricity in cities for light, heat and
power governing standards, approval of wiring,
inspection, etc., provides that (Sec. 3) (2 Cum.

Supp. to C. S. of N. J., secs. 136-3770 M (3), p.
2354):

“It shall he unlawful for any person, real
or artificial, engaged in the business of fur-
nishing electricity for light, heat or power
purposes, to refuse to supply electrical cur-
rent for such purposes upon the production
of a written certificate of the inspector of
electrical wires, etc. * *

It is necessary only to refer to the foregoing
sections of the statutes to indicate that the com-
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mon law right of all comers to obtain a product
from a public utility upon the same terms as
others, subject only to reasonable classification, is
perpetuated by the statute and that one of the
primary purposes of the statute is to enforce the
right.

IV.

This right to obtain service from a public
utility without unjust discrimination is one pro-
tected by the provisions of the 14th Amendment
to the Constitution of the United States.

We have already referred to those cases in the
Supreme Court of the United States holding that
the constitutional provisions apply not only to
physical property but to the right to contract,
and, indeed, to any valuable right whether it re-
fers to tangible property or not.

A man’s business, occupation, profession or
calling is his property and is protected and guar-
anteed by the constitution of the United States.

Slaughter House Cases, 16 Wall. 36, 21
L. Ed. 394;

Barr v. Essex Trade Council, 53 N. J. E.
101, 112; 30 Atl. 881.

In William v. Fears, 179 U. S. 270, 45 L. Ed.
186, Chief Justice Fuller delivered the opinion of
the Court and said:

11 The liberty, of which the deprivation with-
out due process is forbidden, ‘means not only
the right of the citizen to be free from the
mere physical restraint of his person, as by
incarceration, but the term is deemed to em-
brace the right of the citizen to be free in the
enjoyment of all his faculties; to be free to
use them in all lawful ways; to live and work
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where he will; to earn his livelihood by any
lawful calling; to pursue any livelihood or
avocation, and for that purpose to enter into
all contracts which may he proper, necessary
and essential to his carrying out to a success-
ful conclusion the purposes above mentioned.”

Rights to deal with property or to conduct busi-
ness which are protected by the constitution in-
clude the right to make any contract necessary or
convenient for the dealing with such property or
the conduct of such business subject, of course, to
reasonable police regulation.

Allgeyer v. Louisiana, 165 U. S. 578; 41
L. Ed. 832.

The business of appellant is the operation of an
apartment house. It is the owner of that house.
It has invested upwards of $30,000 in electrical
equipment, consisting of wiring, conduits, outlets
and fixtures installed for the purpose of enabling
it to furnish electric current to its tenants for light
and other domestic uses. It is necessary, or at
least convenient, which is sufficient, for it to se-
cure electric current for its tenants. It may not
be deprived of that right by the legislature. It
has not been so deprived. On the contrary, under
the common law, it has the inherent right to ob-
tain electricity from a public utility, without un-
reasonable discrimination, and that right is pro-
tected by the statute, and it has, under the common
law and the constitution of the United States, the
right to make contracts with its tenants with re-
spect to the supply of electricity.

We know of no reason why this right to obtain
current is not one of those within the purview of
the 14th amendment as interpreted by the Supreme
Court of the United States.

We reiterate that the sole basis of the decision
of the Supreme Court that no constitutional rights
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of appellant are involved is its assumption that
the right to secure service from a public utility
upon such terms and conditions as the common
law provides and as the statute directs is not a
right protected by the constitution of the United
States and in this we submit the Supreme Court
erred.

It is not only that provision of the 14th amend-
ment which protects against the taking of prop-
erty without due process of law but also that
provision which forbids the denial of the equal
protection of the law which is here involved.

Dobbins v. Los Angeles, 195 U. S. 223;
49 L. Ed. 169;

Truax v. Corrigan, 257 U. S. 311, 66 L.
Ed. 254.

V.

Appellant has an investment of approximately
$30,000.00 in electrical equipment, consisting of
wiring, conduits, outlets and fixtures installed
for the purpose of enabling it to furnish electric
current to its tenants for light and other domestic
uses.

It is entitled to such use of this property as will
enable it to obtain a fair return upon the invest-
ment and any act which makes it impossible for
it to so use its property is unlawful, a depriva-
tion of its property right and contrary to the con-
stitution of the United States.

This matter has already been argued and is
made a separate point merely to again direct the
attention of the Court to the fact that this invest-
ment has been made.



27

VI.

Appellant is entitled, as of right, to service at
the wholesale rates under the provisions of the
Statute and the rules of the Board.

It is a customer.

That the ultimate user is not necessarily the
“customer” is demonstrated in Jacobs v. Chesa-
peake and Potomac Telephone Co., 2 Maryland
Public Service Commission Reports, June 19,
1911. Ambler, Chairman (Opinion, condensed)
said:

“ Complainant alleges that the Telephone
Company required him to pay ten cents for
telephoning from a booth in the lobby of Ker-
nan’s Hotel to his office, both points being
within, the city, when its published schedule
shows a rate of five cents on local messages
from any public pay station.

The equipment, constituting what is known
as a ‘private branch exchange’, was installed
by the telephone company and rented to the
hotel under a contract whereby the hotel
agreed to pay a fixed rental and in addition
a toll of three cents on all outgoing local mes-
sages and the regular rates on long distance
messages. The ‘private branch exchange’ is
controlled by the hotel, which not only pays
alb expenses connected with its operation, in-
cluding salaries of the operators, but fixes
and collects all charges for the use of its fa-
cilities, including coins deposited in the slot
boxes. The telephone company keeps a rec-
ord of the outgoing messages and is paid for
them at the rate of three cents each, according
to the number shown by its monthly accounts,
regardless of the amount that may have been
collected by the hotel.

Complainant contends that by entering the
booth and taking down the receiver, he be-
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came a customer of the defendant, entitled to
service at the regular rates.

In our opinion this contention is not sound.
The plaintiff could not, by merely entering
the booth and taking hold of the receiver,
make himself a customer of the telephone
company.’ *

The landlord’s position in the instant case is the
same as that of the hotel keeper. He owns and
controls the current after it passes his meter just
as the hotel keeper controlled the telephone busi-
ness from and after passing the “ private branch
exchange.’9

Chapter 271 of Laws of 1912, 2 Cum. Supp. to
Comp. Stat. of N. J., 1911-1924, Sec. 136-3770M
(3), regulating the use of electricity in cities for
light, heat and power governing standards, ap-
proval of wiring, inspection, etc., provides th”t
(Sec. 3):

“ It shall be unlawful for any person, real
or artificial, engaged in the business of fur-
nishing electricity for light, heat or power
purposes, to refuse to supply electrical cur-
rent for such purposes upon the production of
a written certificate of the inspector of elec-
trical wires, etc. * * *”

Public Utility Act, Chap. 195, Laws of 1911, 2
Cum. Supp. to Comp. Stat. of N. J. 2883:

“Par. 17. The Board shall have power
* * * to require every public utility * * #

(b) to furnish safe, adequate and proper ser-
vice * # *”

In the New Jersey Commission’s rules, regula-
tions and recommendations for electrical supply
utilities, revised and promulgated December 8§,
1927, a “ customer” is defined as follows:
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“‘Definitions:

“ (b) The word ‘customer’ shall be taken
to mean any person, firm, corporation, munici-
pality, municipal, county or state institution,
or agency receiving service from any such
utility.”’

The utility is required under the Commission’s
Rule 16 to furnish each “ customer” with current
and a meter:

“XVI. The utility shall, without charge,
furnish each customer supplied with energy
on a measured basis, with an electric meter
and such service appliances as are cus-
tomarily furnished by the utility in order to
connect the customer’s equipment with its
mains.”’

The New Jersey Commission also defined a
“customer” in its proposed rules and regulations
for water utilities promulgated February 13,1917,
and held by it, in the Supervision Co. v. Public
Service case (X, P. U. R. 163) to apply to all
classes of service:

¢12. Service Connection.

A service line will be used to supply a
single building or a single group of buildings
such as a group of factory buildings, hospi-
tal buildings, or a single institution having a
number of separate buildings. Not more than
one service line shall be run into a building
unless by special agreement between the util-
ity and the applicant for such service line.

‘Customer’ as used herein shall be the party
contracting for service to a property as here-
inafter classified, i. e,

* * * * * *

(b) A combination of buildings, owned by
one party in one common' enclosure occupied

by one family or business, or
* * * * * *
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(d) A building owned by one party of more
than one apartment and using in common one
hall and one entrance, or

(e) A building owned by one party having
a number of apartments or offices and using
in common one hall and one or more means of
entrance, or

(f) Each apartment of a multi-family
dwelling or apartment house where service to
individual families is desired.”

In The Supervision Company v. Public Service
Electric Co., X, P. U. R., p. 163, decided by the
New dJersey Commission June 20th, 1922, there
was an application to furnish current for re-sale
to “ separate and distinct stores” with nothing
but a roof in common. The Commission there
adopted, as applicable to all classes of service, its
definition of a “ customer” (with other definitions,
not pertinent), as promulgated in its water utility
rules, as follows:

“(d) A building owned by one party of
more than one apartment and using in com-
mon one hall and one entrance, or

(e) A building owned by one party having
a number of apartments or offices and using
in common one hall and one or more means of
entrance.”

The premises of appellant are precisely within
the Commission’s definitions of a “ customer” (d)
and (e).

The conditions which justify the refusal of ser-
vice are clearly indicated by the rules of the com-
mission and by statute.

Rule XI of the Commission for electrical sup-
ply utilities provides that:

“ A utility may refuse to connect with any
customer’s wiring when it is not in accord-
ance with the provisions of the current edi-
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tion of the National Electrical Code, or when
the certificate of the Underwriters or of the
local inspection bureau has not been issued
or when the wiring is not in accordance with
the rules of the utility (see Par. 1, Chapter
271, P. L. 1912). See also Section 3, Chap-
ter 271, P. L. 1912, which provides that ‘* * *
it shall be unlawful for any person, real or
artificial, engaged in the (business of fur-
nishing electricity for light, heat or power
purposes to refuse to supply electric current
for such purposes upon the production of a
written certificate of the, inspector of elec-
trical wires and appliances approving the
construction thereof in any building * *

In setting forth the usual practice of electric
utilities the Commission, in In re Minimum
Monthly Charge for Lighting Service, 1 P. U. C.
239, pointed out that

“ KEach customer is supplied through a
meter, ¥ ¥V’

Also Siegfried, et at. v. Washington Electric
Co., 6 P. U. C. 551, the Commaission held that it
is the practice to furnish through one meter, elec-
tric current to be used for lighting corridors and
the premises of several tenants in the same build-
ing where the current is to be paid for by the
owner.

In J. A. Souder vs. Paulshoro Water Company
(N. J. Commission), VII, P. U. C. Reports, p. 56,
it was stated:

“ * * * The building comprises two stores
on the first floor, which are rented. The sec-
ond floor contains an amusement hall, under
the management of Mr. Souder. The base-
ment contains a billiard parlor, also under the
management of Mr. Souder. In addition, Mr.
Souder has a small office partitioned off at
the rear of one of the stores on the ground
floor.
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“ * % * Mr. Souder told the company that
he desired to be placed on a meter basis and
was willing to pay the minimum charge which
he understood would be $11.00 per year. The
company objected to supplying this building
through one meter on a minimum charge of
$11.00, claiming that the building should
properly be classed as an apartment, and
would require three meters, this involving a
minimum charge of $33.00.

“ * * * The building owned by Mr. Souder
falls within the class of buildings ordinarily
supplied through meters, and, under the sug-
gested rules proposed by the Board under the
head of five, flat rate contracts, this building
is a single ‘customer’ under the paragraph
(C). This Boabd,therefore,is of the OpPINiON
THAT SERVICE TO THIS BUILDinG SHOULD BE
FURNISHED THROUGH OnE METER * *

And in Allen C. Middleton vs. Cumberland
County Gas Co. (N. J. Commission), VII, P. U. C.
Beports, p. 484, the Commission said:

“ * * * The service of gas is essentially a
monopoly in all but one or two political sub-
divisions of this State. By reason of the fact
that it is a monopoly, a customer deprived of
the right to take gas cannot obtain gas from
any other available public supply. The
furnishing of gas being a monopoly of the
gas utility, and as such protected when it
furnishes safe, proper and adequate service,
the utility is bound to furnish gas to all con-
sumers along its lines who will assure the
payment of undisputed bills * * * nor may the
company deprive the customer of the right to
take gas so long as the company is assured
that it will receive its revenue from such gas
sales. * * *7”
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VII.

A landlord may resell current. There is no
reasonable basis for a classification between
landlords who furnish electric current through
meters and those who furnish it where the charge
is hidden in the rent. Classification based upon
difference in benefits to customers is improper.

The right of a landlord to resell current has
been recognized.

We have already referred to those cases holding
that corporations which devote their property to
a public use may not pick and choose—such as
New York & Queens Gas Co. v. McCall, 245 U. S.
345, 62 L. Ed. 337.

In Interstate Commerce Com. v. Delaware, L. &
W. R. Co., 220 U. S. p. 235, 55 L. Ed. 448, it ap-
peared that the American Forwarding Company,
for a consideration, received goods in less-than-
carload lots from shippers and transshipped same
in carload lots, receiving compensation from the
shipper at the less-than-carload rate, making its
profit in the difference between the two rates. The
Supreme Court of the United States held that this
was lawful and that the refusal of the railroad
company to accept such goods for shipment
amounted to an unjust discrimination.

And Mr. Justice White, delivering the opinion
of the Court, said (at p. 457):

“In the interest of the public it is urged
a limitation should not be now enforced which
would compel the carrier to withdraw the
facilities which shippers enjoy by the volun-
tary act of the carriers. But the proposition
rests upon the fallacious assumption that
because a carrier has the authority to fix
rates, it has the right to discriminate as to
those who shall be entitled to avail of them.”
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tion, sec. 282:

“ Nor is there any justification for making
a greater charge for municipal public utility
service to a 'particular customer on account
of the greater value to him of such service
or the greater profit that would probably
accrue to him than to some other customer.
The public service corporation is not permit-
ted to discriminate against a competitor in its
service because, having undertaken to render
such service to the public generally, it cannot
refuse to serve all, even including its com-
petitors, without discrimination * * * Postal
Cable Tel. Co. v. Cumberland Tel. & T. Co.,
177 Fed. 726, decided in 1910 # * *.”

In Hydrox Company v. Commonwealth Edison
Co. (1924), Commonwealth Public Utility Re-
ports, page 324, it was held that where the public
utility has itself established different rates and
has furnished like service to other customers at
the wholesale rate in order to prevent discrimi-
nation the Commission should compel it to fur-
nish similar service and rates to the applicants.

In Jonas v. The Swetland Co., Court of Appeals,
Ohio, 162 N. E. 755, affirmed by the Supreme
Court, May 31, 1928, 162 N. E. 45, the contention
was that the Swetland Company, not being a pub-
lic utility, could* not sell light and power to its
tenants which it had purchased from a utility com-
pany. The Court said:

“We cannot agree with counsel. It surely
cannot be possible that a Utility Company
furnishing light, power and heat must make
a separate contract with every tenant in a
big office building. A thing of that sort
would lead to such confusion and trouble as
would surely warrant the Utility Company
in making a contract with the owners of the
building at a wholesale price, who in turn
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and tenants. Whether or not the price which
they get is a proper price is not for the court
to say. We do not think that the Building
Company is prohibited from furnishing light,
power and heat to its tenants. On the con-
trary, we think that it might be their duty to
do so. # * *

We think in this case that the Swetland
Company has a right to sell light, power and
heat to its tenants, and that it is a matter of
contract between the tenant and the owners
of the building as to the price they pay for
it; that it is not wltra vires, and it is not
against public policy that such a contract
should be made

In Stadtlander et al. v. New York Edison Com-
pany, decided on March 9th, 1915, by the Public
Service Commission for the First District of New
York, VI. P. S. C. R., 1st Dist. N. Y. 48, 1916B,
P. U. R. 685, it was contended by the complain-
ants, inter alia, that the difference between the
wholesale and retail rate unjustly discriminated
against the small consumers. Commissioner Wil-
liams delivered the opinion of the Commission
and in discussing this feature of the case at pages
691-3 (P. U. R. 1916B) stated:

“ Another feature of the rate schedules at
present in force seems to me works a dis-
crimination against many of the users of elec-
tricity in the city. Owners or agents of apart-
ment houses and loft buildings secure current
at the wholesale rate (5*) and retail it to
their tenants at 10~ per K. W. hour. The
electric light company installs separate me-
ters for each tenant and reads the meters.
All the agent and owner has to do for his 5
K. W. profit or more is to make out and col-
lect the bills. As the arrangement between the
landlord and his tenants is a matter which is
in the form of a contract (this generally in
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the lease) I think it is clear that we have no
right to interfere. The tenants may pay the
landlord anything he wishes but I think that
if the landlord wants to take, advantage of
the wholesale rate and retail it out to his ten-
ants he should furnish the meters and read
them as well as collect the bills. In other
words, that but one meter should be furnished
or read for each wholesale customer of this
class.”

In determining whether it would be reasonable
to prevent the purchase of electric current by
landlords at wholesale rates for resale to tenants,
through sub-meters, the law regarding part time
or breakdown service is important.

In People ex rel. Percival v. Public Service
Commission, 163 App. Div. 705, 148 N. Y. Sup.
583, it appeared that the New York Edison Com-
pany had refused to supply electricity to a con-
sumer unless that consumer agreed to take all of
its electricity from the Company. The consumer
had arranged for service from a private electrical
plant during the day time and wished to receive
electricity from the New York Edison Company
during the night and upon special occasions only.
The Appellate Division set aside a ruling of the
Public Service Commission upholding the Com-
pany, and held as follows:

“ It is, of course, the rule that such a cor-
poration may establish reasonable regulations
respecting the use of the service which it pro-
poses to furnish, and each customer requiring
the service is called upon to comply with such
regulations. In our opinion, however, the
requirement that a consumer must take all of
its electricity from one company or receive
none at all is not in any proper sense a regu-
lation respecting the use of the service but
is purely an arbitrary attempt on the part of
the company to assure to itself a monopoly
of furnishing electric current. 9
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Thereafter the question arose in People ex rel.
New York Edison Company v. Public Service
Commission, 191 App. Div. 237 (N. Y.), 181 N. Y.
Sup. 259. It appeared that: the applicant owned
a building and occupied part of the same for a
grocery store, leasing the rest of the building to
tenants; the applicant had a private plant which
generated electricity for its own use and which it
sold to the tenants in this building and to other
customers in the same block. Upon making ap-
plication for “ break down” service from the New
York Edison Company, the Public Service Com-
mission ruled that it was entitled to such service.
The Appellate Division held that the New York
Edison Company might be required to give “ break
down” service to the applicant and to the appli-
cant's tenants but that it was not required to give
“break down” service which might be sold by
the applicant to other customers in the same
block. This case distinctly holds that a landlord
is entitled to “ break down” service for his own
use and for the use of his tenants although not so
entitled for sale to other parties.

In the course of the argument it was contended
by the New York Edison Company that the appli-
cant was in competition with it and was acting in
the capacity of a public utility. The Court held
that the applicant was not competing with the
New York Edison Company, as it sold electricity
only to its tenants, and cited as an example the
situation at Best & Co., where the landlord pur-
chased electricity through a master meter from
the New York Edison Company for its own use
and for resale to its tenants. The Court said:

Best & Co. has no private plant of its own. It is
not, as in the case of Acker, Merrill & Condit (the
applicant) underselling the relator and is not in
competition with the relator because all the elec-



38

tricity sold by Best & Co. is purchased from the
relator.”

The Court further held that a customer who
purchases electricity and sells the same to his
own tenants is not an electrical corporation sub-
ject to the supervision of the Public Service Com-
mission. The Court said, at page 265 of 181
N. Y. S.:

“1It is perfectly clear that the statute in-
tended to make a distinction between those
corporations which are manufacturing gas
or electricity for their own use and for the
purposes of their tenants and those who went
further and assumed to sell their gas or elec-
tricity to outsiders.”’

It has long been settled in New York and in
other jurisdictions that a landlord has the right
to purchase electric current at wholesale, rates
and retail it to his tenants.

In the case at bar, the owner (purchasing all
its current from the power company) is demand-
ing meter service for itself and its tenants and
not for resale to third parties.

In referring to the Stadlander decision (con-
sidered on page 35 of this brief) in the matter
of Rate Schedules of New York Edison and
United Electric Light & Power Companies, VI P.
S. C. R., 1st Dist. N. Y. 289, the New York Com-
mission stated (at p. 296):

“ It appeared during the hearing and it was
stated to be the policy of the companies that
they furnished service to customers who re-
sold electric current to owners or tenants of
adjacent buildings, thus entitling the con-
sumer to a lower quantity rate. Undoubtedly
the customer could compel the Public Ser-
vice Corporations to sell him the current
whether he used it himself or resold it. The
only thing the commission is interested in is
to see that this customer gets nothing by way
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of service or facilities that another customer
consuming a like amount of current does not
get. If the Public Service corporations fur-
nished submeters or read them or performed
any other extra service for this class of cus-
tomers, it would be discrimination.”

Of course, the utility may make reasonable
regulations as a condition precedent to the fur-
nishing of its commodity, but when the consumer
has complied therewith the obligation of the util-
ity is imperative. The regulations which the elec-
tric company may make are restricted to such as
are for the purpose of securing payment for the
energy supplied and to insure the sufficiency and
safety of the consumer’s equipment.

Chairman Hubbell of the Public Service Com-
mission of New York, in Bronx Gas & Electric
Company, IX P. S. C. R., 1st Dist. N. Y. 963 (at
pp. 975-6), stated:

“It would thus seem that the Legislature
itself has undertaken to regulate and pre-
scribe in great detail the conditions precedent
to the right of a person to receive electric
service and the obligation of the utility to
furnish service. These conditions cannot be
increased by the utility any more than they
can be diminished by the consumer and when
a consumer has complied with the statutory
regulations he becomes entitled to have ser-
vice furnished to him, the only recognized
qualifications being that the company may
make reasonable rules and regulations as to
the sufficiency and safety of the equipment of
the person applying for gas or electricity.
Tisner v. The New York Edison Company,
170 App. Div. 647. Once a consumer has com-
plied with the prerequisites of the statute, he
may not lawfully be denied service by the
company. People ex rel. Perceval v. Public
Service Commission, 163 App. Div. 704.”

In Aldis and Company v. Commonwealth Edi-
son Company, P. U. R., 1925, E. 363, decided April
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29th, 1925, the Illinois Commerce Commission
clearly stated the rule laid down by many cases in
respect to the combined service permitted on one
meter, on page 384, as follows:

“It has been frequently held by various
commissions, including the Illinois Commerce
Commission, that it is a discrimination to
add together the reading of several meters
each installed at a separate and distinct loca-
tion even though the business conducted at all
the locations is conducted by one firm, bu«
THAT THE COMBINING ON ONE METER OE SUCH
INSTALLATION, WHERE THEY ARE CONTIGUOUSLY
located ISpermissible. Re : Produce Terminal
Corporation (111.), P. U. R. 1923 C, 247; Re:
Commonwealth Edison Manor Water Co.
(N. dJ.), P. U. R. 1918 A, 178; School District
of St. Joseph v. St. Joseph R. Light, Heat
and Power Co. (Mo.), P. U. R. 1920 A, 559;
Re: Oregon Power Co. (Ore.), P. U. R. 1915
C, 694; Moffat v. Manila Electric R. and L.
Co. (Manila P. U. C. 1914), 7 Rate Research
278

The Maysville Water Company supplied water
to dwelling house inhabitants at annual meter
rates as provided by ordinance. One Kirk built
an apartment house and arranged with the Presi-
dent of the Water Company to have all water sup-
plied through a single meter and charged at meter
rates to be paid by Kirk as a single consumer.
Later a new President of the Water Company re-
fused to supply water at meter rates, asserting
that an apartment house was a dwelling house
within the meaning of the ordinance, and must pay
dwelling house rates. The Circuit Court decided
against the Water Company, and the judgment
was affirmed, the Court holding that the owner of
an apartment house containing 8 apartments
with access to the street through common halls
and with common hot water service was entitled
to a continuance of meter rates where the ordi-
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nance providing annual water rates, though re-
ferring to dwelling houses, did not include apart-
ment buildings.

Maysville Water Go. v. Stockton, 299
S. W. 582 (Ky.).

In Survel Realty Corp’n. v. Brooklyn Edison
Co., N. Y. Supreme Court, June 13,1928, reported
in N. Y. Law Journal, issue of June 14, 1928, page
1321 (not officially reported), we find the same
situation as presented in the case at bar. The
Court said:

“ Plaintiff, the owner of an apartment
house, seeks to restrain the defendant pen-
dente lite from discontinuing electric service
to its building. Notwithstanding the various
collateral issues sought to be raised, the main
issue is the right of the defendant to adopt
a regulation whereby owners of apartment
houses are denied the right to supply elec-
tricity through a master meter furnished by
the landlord, instead of through individual
meters supplied by the company. Plaintiff
claims that the privilege is not withheld from
office buildings, apartment hotels and hotels;
that it is unjust and discriminatory and de-
prives it of the privilege of profiting from the
installation of its expensive equipment * * *
the temporary injunction will be granted.”

The position of respondents comes to this, that:
metering his tenant’s consumption of current by
an owner who generates his own electric energy
is lawful; the purchase of an owner from the elec-
tric company and resale to his tenants upon an
unmeasured basis is lawful; the supposed unlaw-
fulness consists solely of measuring current fur-
nished by the owner, to his tenants, where such
current has been purchased from the power com-
pany.



We are back to an attempt to arrive at a reason-
able distinction applicable in the instant case be-
tween the resale of current by the purchaser with-
out measuring and the resale with measuring. We
reiterate that, while there is a distinction in the
physical facts, there is no distinction in principle
as applied to the present situation. The effect
upon the revenues of the utility is precisely the
same. The witnesses for the Electric Company
in the testimony before the Board could not
imagine a reasonable distinction. No court or
commission (save New Jersey’s) has found any
reasonable distinction, so far as we know. The
last case on the subject is one decided in the
Supreme Court of the District of Columbia.

The situation in Lewis v. Potomac Electric
Power Company, in the Supreme Court of the Dis-
trict of Columbia, opinion rendered January 27th,
1930, a copy of which is annexed to this brief, is
analogous to the situation at bar.

The Court there had under consideration a con-
struction of the statute with respect to public
utilities operative in the District of Columbia.
That statute, in defining utilities, included “ elec-
trical corporations,” but excepted “ where elec-
tricity is made, generated, produced, or transmit-
ted by a private person or private corporation
on or through private property solely for its own
use or the use of tenants of its building and not
for sale to or for the use of others.” Our statute
in defining public utilities as applied to electrical
corporations confines them to companies which
exercise a privilege of the State or a political sub-
division thereof. The effect of the two statutes is
precisely the same. One eliminates corporations
not using a privilege or franchise of the State by
express elimination as in the statute operative in
the District of Columbia and the other by limi-
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tation of companies to which the act is made ap-
plicable, as in this State. In the case in the District
of Columbia a bill was filed to enjoin an electrical
company from shutting off the service to an apart-
ment house unless the owner would agree that
“ he will not charge his tenants for such electricity
transmitted to them by him on the basis of the
amount used by the tenants as ascertained by a
meter.” This is precisely the situation here.
There was a motion to dismiss the bill. The Court
denied the motion, and, in denying it, said:

“The sole question would seem to be
whether in thus charging the tenants for the
electricity bought by the apartment house
owner and by him transmitted to them the
amount of such charge may be ascertained by
the use of a meter so that each tenant may
be charged for what he actually uses in-
stead of being charged a lump sum bp way
of increased rent or without any reference to
the amount used by the particular tenant.
The Court is unable to see any reason or legal
basis for such a distinction, nor upon what
ground the power company can refuse to
furnish the electricity to the apartment house
owner unless he will comply with such a con-
dition.”’

That case is direct authority in that at bar.

If it be permitted that private companies may
be established to furnish electric current free from
any regulation, so long as they do not use the
public streets or a privilege granted by the Legis-
lature, etc., to such customers as may take from
them at such prices as may be fixed by contract
—how can it be said that a landlord cannot furnish
measured electric current to his tenants which
he purchases from a Utility? The effect upon the
revenues of the Utility is greater in the first in-
stance than in the second.
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It cannot be urged that if a landlord is per-
mitted to resell current to his tenants measuring
the current on the resale, he may resort to a sub-
metering concern as his agent and that this busi-
ness of sub-metering may be built up which is
against public policy for the right to employ
agents is a constitutional right and the employ-
ment of such agents and the establishment of such
a business is not against any public policy an-
nounced by the Legislature, and it is the function
of the Legislature and not that of the Board to
enunciate principles of public policy.

Both the decision of the Board and the opinion
of the Supreme Court are based upon a supposed
public policy which has not been enunciated by
the Legislature. The powers of the Board have
been extended beyond the limits of the statute.

The Supreme Court, on pages 214, 215, ex-
presses its opinion that sub-metering ought not
to be permitted because the sub-metering concern
1s not subject to the jurisdiction of the Board and
because tenants ought not to be at the mercy of
their landlords, and it, in effect, recognizes the
right of the tenant to' deal directly with the
utility.

It says in its opinion that “the Meter Com-
pany, or some like concern, could become a very
real competitor”, and that the distributing agent
might be dishonest and irresponsible, and the con-
sumer ‘a meters inaccurate j the service faulty and
the rates unfair, and “ No matter what the abuse
neither the individual consumer nor the general
public could obtain redress from the Board” . All
this, we submit, is, under the cases, aside from
the issue. It may be argument to address to a
Legislature to extend the powers of the Board.
The Legislature has not presumed to confer upon
tenants the right to obtain electricity directly from
the utility. We doubt if it could confer any such
right. To do so would mean that it would be
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within the power of the State to forbid landlords
and tenants from contracting otherwise—an un-
lawful interference with the right to contract both
of the landlord and of the tenant, but, however
that may be, the Legislature has not assumed to
do that thing. It may be that the Legislature
should extend the right of the Board of Public
Utility Commissioners to regulate the service by
landlords to tenants of electric current so that it
would have control over the rates and the ser-
vice. We deny power to do any such thing, but,
again, however that may be, the Legislature has
not assumed to so interfere.

It may be advisable that public utilities fur-
nishing electricity should have a monopoly and
that competition should not be permitted or at
least should be restricted. But here, again, if it
is within the power of the State to grant any such
monopoly as against the right of a private indi-
vidual to carry on a lawful business and to make
contracts, it is for the Legislature to say so, and it
has not.

The crux of the opinion of the Supreme Court
is found in the words, oft-repeated, in this brief
(p. 216): “In the one instance the service to the
consumer is by a controlled utility. In the other
it is not,” which being paraphrased means that
the service should be by a controlled utility, and
both the Utility Company and the Board are per-
mitted to take any steps necessary to effectuate
that object.

In the decision of the Board we find the lan-
guage, after quoting the statute: ‘‘This, it seems
to us, expresses a 'principle which underlies a
privilege to make a special use of public high-
ways * * * (p.199). * * * It seems to us to
be in the public interest that a company, which has
developed an efficient organization for doing this,
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so long as it properly serves the convenience of
those wanting electric current, should supply the
meters required to measure it and he responsible
for their accuracy and the records of registra-
tion” (p. 202). The Board then speaks of the
distribution of costs and of the decisions from
other states: “ The decisions of the courts of
other states should be given the serious considera-
tion they merit, but this should be with due re-
gard to the law and public policy of New Jersey,
and the application of such law and public policy
to the case before us.” It speaks (p. 197) of
“ equitable relief”, and it says that “ a decision
of the case should be based on something broader
than a construction of the rule defining a cus-
tomer’ \

In other words, the Board claims the right, and
it has been sustained in its claim by the Supreme
Court, to administer equity and law with refer-
ence to a public policy which it has announced.
Nowhere in the statute do we find any evidence
of any such public policy and the Commissioners’
powers are limited by the statute.

Passaic Consolidated Water Company v.
Board of Public Utility Commissioners,
5 N. J. Misc. Rep. p. 1078, at p. 1082,

relying upon Hackensack Water Company v.
Board of Public Utility Commissioners, 96 N. J.
L. 184, 115 Atl. 528.

In the Passaic Consolidated Water Company
case, the Court said:

“ It is well settled that when the bodies are
created for the regulation of utility com-
panies the presumption is that the power of
regulation conferred does not extend beyond
the express terms of the grant.”

The power granted by the statutes of this State
to the Public Utilities Commissioners is to regulate,
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not the furnishing of electricity, but its furnishing
by a public utility defined to be a corporation,
etc., operating an electric plant, etc. “ for public
use under the privileges granted or hereafter to
be granted by the State of New Jersey or by any
political sub-division thereof,” and upon the
Board is imposed the duty to compel such a utility
to comply with the provisions of the act, and
one of those provisions 1is, in reiteration of the
common law, that electric current should be fur-
nished to all comers without discrimination either
in service or in rate, unless there is a reasonable
basis for a distinction. Such a basis must be
found in a difference of circumstances and con-
ditions of service. People ex rel. New York Steam
Co. v. Strauss, 186 App. Div. 787, 174 N. Y., Sup.
868, affirmed, 226 N. Y. 704, 123 N. E. 884.

It cannot be found in a supposed public policy
not announced by the Legislature. The common
law rights of those who desire to purchase electric
current from a public utility remain unaffected
save only as expressly dealt with by the statute.
If the Legislature had thought that public policy
required that public utilities should furnish elec-
tric current to the wltimate consumer and that dis-
criminations to bring this about were proper, it
would have said so, if it had the power. If it had
intended that the relations of all persons who
furnish electric current to ultimate consumers as
between themselves and the consumers should be
subject to regulation it would have said so.

The Commission complains and says: “ But
where the electric energy is sold to the landlord
to be in turn sold and distributed by him as a
separate commodity, in quantities measured by
the installation of meters at rates to be fixed and
determined by him or his agent, it removes from
the field of regulation an element of public utility
activities which, under the policy of the State,
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should be subject to regulation” (p. 206). It
may be the idea of the Board that these relations
should he subject to regulation but the Legisla-
ture has not said they should be and it is not for
the Board to act as if the Legislature had so or-
dained. It is not for the Board, in disregard of
the legislative fiat, to attempt to do indirectly
what it cannot do directly, and its attempt to bring
the subject matter of such relations under the
jurisdiction of the Board by preventing such rela-
tions from arising is, we submit, a clear usurpa-
tion of power.

It concedes its lack of authority to directly in-
terfere with the contractual relations between the
landlord and his tenants and the landlord and
the sub-metering company or to regulate the ‘ *sub-
metering concern and its business,” but it claims
the right to do indirectly what it cannot do directly
by shutting off the supply of electricity to the
landlord from a wutility although, under the
statute, a utility must furnish service without
undue discrimination to all customers.

The Board said “ It seems to us a decision of
the case should be based upon something broader
than a construction of the rule defining a custo-
mer” (p. 197). It did much more than to deter-
mine the case upon something broader than a con-
struction of its own rule; it determined the case
upon something broader than the statute and
upon a broader, or rather a different, concept of
public policy, than the Legislature indicated by
the statute.

That there might be no question as to its feeling
upon the subject it added (p. 205)—“ Any plan
or method which takes from the State the power
to fully regulate and control rates and service
between the public and the company cannot be
regarded with favor by this Board.”
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By this language it puts itself in the position
of the State. It is not the State. No plan or
method which can be devised could take from
the State “ the power to fully regulate and con-
trol the service” if the State desired to exercise
that power, if it exists. That the plan or method
takes away from the “ board” the power to regu-
late and supervise is of no concern unless the

Legislature has conferred that power upon the
Board.

VIII.

Not only does the denial by the Board of the
relief asked by appellant, affirmed by the Su-
preme Court, create a distinction between land-
lords based solely upon the matter as to whether
they resell measured or unmeasured electricity
but a practical discrimination was accomplished
between appellant and those landlords who were,
in fact, reselling measured electricity.

Contrary to what was claimed by respondent,
Electric Company, to be its established policy, it
developed upon the hearing that it was then
furnishing some forty-nine landlords with electric
current through master meters, which current
those landlords resold through sub-meters (pp.
168, 176 to 189). It is conceded that there are
many instances in which electric current is fur-
nished to a landlord who resells it unmeasured
to his tenants, the charge being hidden in the
rent.
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IX.

Appellant is the real party in interest in this
case. It is immaterial if it were not so. If the
sub-metering corporation is conducting a lawful
business, it is entitled to have its rights protected.

On the argument in the Supreme Court, it was
urged by respondent, Electric Company, that ap-
pellant, landlord, is not the real party in interest
and that the relations between the landlord and
the sub-metering company and the tenants evi-
denced by writings were but window dressing.

It is true that appellant, in its relations with
its tenants, deals through the sub-metering com-
pany as an agent, but it is appellant which pur-
chases the electric current from the Public Ser-
vice Electric Company, and, if it has the right
to purchase that current and supply it to its ten-
ants, it has the right to do so through an agent
and to make such arrangements with respect to
the compensation of that agent as it sees fit. All-
geyer v. Louisiana, 165 U. S. 578; 41 L. Ed. 832.

The contract for the furnishing of the electricity
to the landlord is between the landlord and the
Public Service Electric Company, and the con-
tracts as to the furnishing by the landlord of elec-
tricity to its tenants are between the landlord and
its tenants. Respondent, Electric Company, can-
not, by the assertion that the contract between the
landlord and the sub-metering company, creating
the relationship of agency, is “ window dressing”,
make it so. Relationship evidenced by written
documents cannot be destroyed by bare asser-
tions.

But what difference does it make if the relation-
ship between the landlord and the sub-metering
concern, as evidenced by the written documents,
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is “window dressing” ? Assuming, for the mo-
ment, that the sub-metering concern is a party to
the record, it has the right to be heard on review
of an order of the Board of Public Utilities Com-
mission which would destroy its business built up
under the express sanction of the Board of this
State, for the Board, not only by its rules, but by
its decision in The Supervision Co. v. Public Ser-
vice Electric Co., X, P. U. R., p. 163, decided
June 30, 1922, defined “ customer” as, inter alia,
a building owned by one party having a number
of apartments or offices, but using in common one
hall and one or more means of entrance, and in its
decision in J. A. Souder v. Paulsboro Water Com-
pany, VII, P. U. C. Reports, p. 56, it said:

“The building owned by Mr. Souder falls
within the class of buildings ordinarily sup-
plied through meters, and, under the sug-
gested rules proposed by the Board under
the head of five, flat rate contracts, this
building is a single ‘customer’ under the
paragraph (¢). The Board, therefore, is of
the opinion that service to this building
should be furnished through one meter * * *.”

A business which has been built up under an
established practice and with the sanction of the
Board in this State and of the decisions of courts
in other states cannot, we submit, be destroyed
over night by the announcement “ of a new policy”
by the Public Utility and by a ruling of the Board
unless it is clear that, under the legislation ap-
plicable to the situation the utility is permitted
to overturn its established policy and the Board
is permitted to sanction that act. The right to
change a policy which will have the effect of de-
stroying an established business will not be per-
mitted upon any implication.
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X.

Even assuming that there may be some ques-
tion as to the reasonableness of the classification
which would put it within the power of the Board
to determine, by the express terms of the Statute
the burden of proof is on the electric company to
show the reasonableness and it has not sustained
this burden.

The Public Utility Act, chap. 195, Laws of 1911,
2 Cum. Supp. to C. S. of N. J., 1911-1924, p. 2884,
Sec. 167-17H, provides:

“ When any public utility as herein defined
shall # * # change or alter any existing
classification, the Board shall have power
either upon written complaint or upon its own
initiative to hear and determine whether the
said increase, change or alteration is just and
reasonable. The burden of proof to show that
the said increase, change or alteration is just
and reasonable shall be upon the public util-
ity making the same/’ Public Utility Act,
Chap. 195 Laws of 1911, Section 17 (h).

It has been held that where a lighting corpora-
tion seeks to cut off an existing supply of elec-
tricity to a consumer, the burden is upon the light-
Iing corporation to justify its act.

Levine v. Brooklyn Union Gas Co., 146
App. Div. 464; 131 N. Y. Sup. 255;

Hollander v. Westchester Lighting Co.,
79 Misc. 646; 140 N. Y. Sup. 544;

Schmitt v. Edison Electric 111 Co., 58
Misc. 19, 110 N. Y. S. 44; aff'd 125
App. Div. 909.

The testimony showed that the Electric Com-
pany has for years had knowledge of the practice
of the resale of electric current by owners to their
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tenants upon a metered basis. It now pretends to
have found obstacles, not in the law, but by virtue
of its new “policy”, to the continuance of that
practice. We submit that, under the circum-
stances, the burden is upon the Company to
justify, if it can, a complete reversal of its former
position and previous course of dealing with its
consumers.

In Curtis on the Law of Electricity, on page 70,
it is said:

““In a proceeding to compel an electric com-
pany to supply electricity to an applicant, the
burden is upon the company to establish a
defense predicated upon its inability, through

physical, legal, financial, or other obstacles,
to furnish the service demanded. ”’

In State ex rel. Mason v. Consumers’ Power
Company, 199 Minn. 225, 137 N. W. 1104, where
the Power Company was the respondent in a
mandamus suit to compel the furnishing of a pub-
lic service, the Court said that if the Power Com-
pany “fails to establish its affirmative defense,
the relator, if he has made out a prima facie case,
is entitled to the writ.”

It is important that this principle be recognized
and applied where the change, which has been
sanctioned by the Board and by the Supreme
Court destroys, as here, valuable property rights
which have grown up under a practice heretofore
acquiesced in by the Electric Company.

Does the Electric Company sustain that burden
when the only justification for the classification
which the Board or the Supreme Court has in-
dicated is that public policy requires that the rela-
tions between the Electric Company and all
ultimate consumers should be direct and where
the change can only be justified as a means to
accomplish that end.
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XI.

The application of Chapter 271 of the Laws of
1912, 2 Cumm. Supp. to C. S. of N. J. 1911-
1924, p. 2353, sec. 136-3770 M (1).

We submit that this statute which provides that
it shall be “ unlawful for any person, real or artifi-
cial, engaged in the business of furnishing elec-
tricity for light, heat or power purposes to refuse
to supply electric current for such purposes upon
the production of a written certificate of the in-
spector for electrical wires and appliances approv-
ing the construction thereof in any building
* o taken in connection with the provisions
of the Public Utility Act which forbids unrea-
sonable discriminations is a complete answer to
the theory of public policy announced by the Board
and confirmed by the Supreme Court. The legis-
lation is mandatory. Jt does not permit the Elec-
tric Company to refuse to furnish the service be-
cause the electricity is to be resold or for any
other reason connected with its use.

The utility must furnish the electric current if
the applicant has complied with the provisions of
the statute, and appellant has so complied in the
case at bar.

The utility refuses to furnish the electric cur-
rent in direct violation of the provisions of the
statute.

It may make no distinction or discrimination
in price except those distinctions which are based
upon a consideration of the amounts used and of
the service rendered. The Legislature has not
permitted a discrimination based upon the use to
which the purchaser puts the electric current after
he receives it. This statute is not referred to
either in the decision of the Board or in the opin-
ion of the Supreme Court.



Conclusion.

It is respectfully submitted that the judgment
of the Supreme Court should be reversed and the
record remitted to that Court with instructions to
enter a judgment setting aside the order of the
Board and directing the Board to enter an order
granting the relief prayed for by appellant in its
complaint.

Respectfully submitted,

Osborne, Cornish & Scheck,
Mer ritt Lane,
Of Counsel with Appellant.
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IN' THE

SUPEEME COUET OF THE DISTEICT
OF COLUMBIA.

Myron P. Lewis, et al.,
Plaintiffs,

Us.
In Equity.
Potomac Elect ric Power No. 50417.

Company.

W ashington Convention
Hal1l Co.,
Plaintiff,

VS. No. 50419.

Pot omac Elec tric Power

Company.

James L. Karrick,
Plaintiff,

VSs. » No. 50421.

Potomac Elect ric Power

Company.

Crandall Eealty Co mpany,
Plaintiff,

VS. No. 50422.

Pot omac Elect ric Power

Company.

Joseph J. Moe bs,
Plaintiff,
VS. No. 50423.

Potomac Elect ric Power

Company.
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Memorandum in Disposing of the Motion to
Dismiss the Bills.

The question here involved is whether the de-
fendant has a right to refuse to furnish electricity
to an apartment house owner unless the latter will
engage that he will not charge his tenants for
such electricity transmitted to them by him on the
basis of the amount used by the tenants as ascer-
tained by a meter, or else that the apartment
house owner will engage not to resell the elec-
tricity to his tenants. Four of the same plain-
tiffs brought suits in this Court in which they
claimed that the Commission’s approval of this
condition made the order of the Commission void.
Those suits were treated as brought under the
statute and not as an appeal to the general equity
power of the Court. There was a motion to dis-
miss the bills and the motion was sustained upon
the ground that the order of the Commission was
not necessarily void by reason of its approval of
said condition; that such condition might be legal
or illegal but that in any case the Commission had
no jurisdiction over the matter of sub-metering by
apartment house owners inasmuch as the statute
in question took out of their jurisdiction the situ-
ation here presented in its definition of the term
“ electrical corporation”. The section reads in
part:

“* * 4 except where electricity is made,
generated, produced, or transmitted by a pri-
vate person or private corporation on or
through private property solely for its own
use or the use of tenants of its building and
not for sale to or for the use of others.”

The decision was that this language showed a
plain legislative intent to allow apartment house
owners to receive electricity from the power com-
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pany and transmit it for the use of its tenants
and to charge its tenants therefor. This ques-
tion having been determined by the prior decision
the sole question would seem to be whether in
thus charging the tenants for the electricity bought
by the apartment house owner and by him trans-
mitted to them the amount of such charge may
be ascertained by the use of a meter so that each
tenant may be charged for what he actually uses
instead of being charged a lump sum by way of
increased rent or without any reference to the
amount used by the particular tenant. The Court
1s unable to see any reason or legal basis for such
a distinction, nor upon what ground the power
company can refuse to furnish the electricity to
the apartment house owner unless he will com-
ply with such a condition. For these reasons the
motion to dismiss will be overruled.

Wendell P. Stafford

Associate dJustice.
Bend.,

January 27/30.









