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Abbott v. Burke Parity Aid (FY 1998), Additional Abbott v. Burke State Aid (FY 2000)1

and Abbott Preschool Expansion Aid (FY 2003).

In addition to the above mentioned aid  categories, section 13 of CEIFA provides that an2

Abbott district's T&E (thorough and efficient) budget is to be calculated using the maximum per
pupil T & E amount. 
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Figure 35

Budget Pages.... D-116 to D-120

Including proposed State school aid for school year 2003-04, since school year 1997-98,
the first school year for which State school aid was calculated under the "Comprehensive
Educational Improvement and Financing Act of 1996" (CEIFA), other than that provided for debt
service and facilities, the aid provided exclusively  to the 30 Abbott districts, totals over $4.241

billion .   This background paper provides a description of some of the significant factors involved2

in the provision of this aid, the purposes for which the aid has been provided and a table describing
the scores of Abbott district students and students in the District Factor Groups "I" and "J" districts
on the Elementary School Proficiency Assessment (ESPA).  As will be described below, comparison
on student outcomes was a critical part of the Supreme Court's Abbott decisions.  

Background

This paper will focus on two of the factors which have been significant in the provision of
aid to the Abbott districts:  a decision by the Department of Education to develop a measure of the
socioeconomic status of school districts after the department had initiated an Educational
Assessment Program in the early 1970s; and a series of Supreme Court decisions, beginning with
the  Robinson v. Cahill decisions in the 1970s and continuing in the 1980s to the present with the



Background Paper: State School Aid and Educational Outcomes for Abbott
Districts 

Department of Education FY 2003-2004

See "Background Paper: Abbott Decisions," in Analysis of the New Jersey Fiscal Year3

2002-2003 Budget, Department of Education pages 61-73 for a summary of the Abbott decisions
by Anita Saynisch, Lead Counsel, Office of Legislative Service.

Overview: The District Factor Grouping, Socioeconomic Status in New Jersey School4

Districts, 1990 Revision Process.  Division of Financial Services, New Jersey Department of
Education, July 7, 1993.
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Abbott v. Burke decisions .  Those decisions represent the Court's  interpretation of Article VIII,3

Section IV, paragraph 1 of the New Jersey Constitution which provides: "The Legislature shall
provide for the maintenance and support of a thorough and efficient system of free public schools
for the instruction of all the children in the State between the ages of five and eighteen years." 

District Factor Groups

In 1975, the Department of Education,  using 1970 census data, produced a measure of
school district socioeconomic status called District Factor Groups (DFG, see Chart 1).   According
to a 1993 report ,  this measure was  developed to address at least the following three issues:  1) the4

relationship of education outcomes in the State of New Jersey to academic research, conducted in
the late 1960s and early 1970s, which showed a strong relationship between socioeconomic status
and educational outcomes;  2) the wide disparity across the State in Statewide test scores, affecting
the ability of  policy makers to make correct inferences about the effectiveness of educational inputs
(State aid and school-based programs) without also considering the student, and all that the student
brings, as an important input to the learning that produces educational outcomes; and 3)  providing
a way that the  Department of Education could report outcome measures (Statewide test scores) so
as to reduce the variation in test scores across school districts which is due to factors beyond local
district control, and to permit comparisons between districts that are similar on those factors which
are beyond the local district's control (socioeconomic factors).  Chart 1 provides, in diagrammatic
form, the understanding behind the development of the district factor measure.  With great variation
across the districts in the percent of students performing at a passing level, the department sought
to explain this variation.  This effort led to the development of the composite socioeconomic
measure it labeled, District Factor Group.  By making the line coming from students' input darker
and wider, the diagram shows that student inputs were considered to have the greatest impact on
the educational outcomes.  There was a strong positive relationship between ranking on the DFG
measure and the percent of students in districts passing Statewide assessments, a relationship which
can still be found today. 

The last time the DFG scores were calculated was in 1993, using  1990 Census data.  The
initial 1975 DFG measure included the following eight  variables used to obtain measures of school
districts: per capita family  income level; two indices providing the average rank for district residents
-- an index of occupation level (used the National Opinion Research Council's occupational prestige
scores and determined an average ranking for 11 categories of occupations with laborer, the lowest
rank, and old and new professional, the highest rank) and an index of educational attainment (a
ranking of categories such as completed 12th grade, completed 14 years of education, etc.); percent
of residents below the poverty level; mobility – the percentage of persons living in the same housing
unit for at least the past 10 years; density (the average number of persons per household);
urbanization (percent of district considered urban); and unemployment (percent of those in the work
force who received some unemployment compensation).
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Factor analysis provides a way (statistically) to determine if any unobservable variable5

can be interpreted as underlying and explaining variation on several observable (measurable)
variables.  In this case, using different observable measures of socioeconomic status and seeing
if, in combination, they provide a composite measure of socioeconomic status that can then be
used to "score" school districts on that composite measure and use the resulting variation among
districts to explain variations in school district outcome measures -- Statewide assessments.

Abbott v. Burke, 100 N.J. 269 (1985) (Abbott I)6

Abbott I at 2797

 Abbott I at 3028
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These variables were combined using a statistical procedure called factor analysis .  Two5

underlying factors were found, with the first being interpreted as measuring socioeconomic status
(SES).  A factor score was generated for each school district and then the districts were ranked and
the ranked districts evenly distributed into 10 groupings, the District Factor Groups, with DFG A
being the grouping of districts with the lowest factor scores (lowest socioeconomic status) and DFG
J being the grouping of districts with the highest factor scores (highest socioeconomic status).

Since it was first developed in 1975, this measure of socioeconomic status has been used
in the grouping of districts to report the results of Statewide testing.  Without exception, as one
moves from DFG A to DFG J, there is a steady increase in the percent of students who are proficient
on the Statewide tests, regardless of grade or subject.  As will be discussed below, the fact that
students in DFGs I and J, as a whole, always performed well on these Statewide tests became an
important factor in the Supreme Court's decision concerning parity aid.

The last time the DFG was calculated (1993), two of the variables previously used were
changed: the index of educational attainment -- used two variables, percentage of adult residents
who have not completed high school and percentage who attended college; and the percent urban
measure was replaced with a measure of population density.  In addition, the number of DFG
groupings was reduced from ten to eight, with no attempt as previously to have an equal number
of districts in each group, but rather to base the grouping on the DFG scores.

Supreme Court Decisions

In 1985, after a lengthy review of its previous decisions in dealing with the issues regarding
the provision of a thorough and efficient education, the New Jersey Supreme Court held  that "the6

parties' claims should initially be presented to an administrative tribunal.  But we also recognize
the constitutional dimensions of plaintiffs' complaint, and direct the creation of an administrative
record sufficient to guide the adjudication of the constitutional issues on any future appeal."  The7

appropriate tribunal to consider "the evidence relevant to the parties' contentions and the facts at
the heart of this controversy" (the constitutional challenge to the "Public School Education Act of
1975,"P.L.1975, c.212 (C.18A:7A-1 et seq.), referred to as "chapter 212"),  was an appropriate
administrative agency.  The Court ordered that "[a]s a contested matter, this case shall be transferred
by the Commissioner [of Education] under N.J.A.C. 1:1-5.1 to be heard by the Office of
Administrative Law (OAL)."  8
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Abbott I at 280-281 (citations omitted) 9

Abbott I at 295-296 10

Abbott I at 284-285 11

Abbott I at 29312
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The Court in Abbott I also:

! Discussed its understanding of the meaning of the constitution's guarantee of a
thorough and efficient education.  "The Court [in Robinson v. Cahill, 62 N.J. 473
(1973) (Robinson I)] explained that the constitutional guarantee of a thorough and
efficient education requires 'equal educational opportunity' for all children... which
'must be understood to embrace that educational opportunity which is needed in
the contemporary setting to equip a child for his [or her] role as a citizen and as a
competitor in the labor market...' The Court further held that if any school district
could not provide sufficient educational opportunity, the State must assure the
delivery of constitutionally-required educational programs and facilities."    Toward9

the end of its decision and with respect to the  meaning of the constitution's
guarantee, the Court stated: "Thus, in litigating the equal protection claim, it is
anticipated that the parties will address issues that will overlap substantially with the
questions raised by the claim based on the thorough and efficient clause.  Both turn
on proof that plaintiffs suffer educational inequities and that these inequities derive,
in significant part, from the funding provisions of the 1975 Act.  The claims may
differ, however, in that the thorough and efficient education issues call for proofs
that, after comparing the education received by children in property-poor districts
to that offered in property-rich districts, it appears that the disadvantaged children
will not be able to compete in, and contribute to, the society entered by the
relatively advantaged children."   10

! Discussed in more detail what can be considered at the school district level when
seeking to understand if disparities exist with regard to school inputs and
educational outcomes in assessing the plaintiffs' claim:
a.  Inputs

(1) adequacy of instruction;
(2) breadth of program offerings;
(3) adequacy of programs and services for children with special education

needs;
(4) qualification of school personnel;
(5)  quality of physical facilities, materials and supplies;
(6) effectiveness of administration; and
(7) adequacy of monitoring and evaluation;

b. Outcomes
(1)  standardized tests; and
(2)  drop-out rates.11

! Required that particular attention be given the claims regarding the existence of
irremediable municipal overburden.12
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"Background Paper: Abbott Decisions," in Analysis of the New Jersey Fiscal Year 2002-13

2003 Budget, Department of Education, p. 62.

Abbott v. Burke, 119 N.J. 287 (1990) (Abbott II)14

"Background Paper: Abbott Decisions," in Analysis of the New Jersey Fiscal Year 2002-15

2003 Budget, Department of Education, p. 62.

Abbott II at 339 16
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Chart 2 diagrams the Court's understanding of the issues related to the variation in
educational outcomes across school districts.  Without denying the impact of differences in students'
socioeconomic background and thus differences in students' input to the learning process, the Court
also related disparities in school district wealth to disparities in school based programs and directed,
on remand,  that consideration be given to  the impact of the seven areas listed on the chart on
school based programs.

The Administrative Law Judge found that "evidence of sizable disparities in educational
input, such as course offerings, teacher staffing, and per pupil expenditures, were related to
disparities in school district wealth; that a constitutionally mandated thorough and efficient
education was not being provided by the plaintiffs' districts, and others;  that the inequality of
educational opportunity Statewide itself constituted a denial of a thorough and efficient education;
that the failure was systemic; and that chapter 212 and its funding were unconstitutional."13

 Based in part on the Administrative Law Judge's report following the hearings, in Abbott
II,  "a unanimous Supreme Court held that chapter 212 violated the thorough and efficient clause14

of the State constitution and was unconstitutional as applied to the 28 poorer urban school districts
in the State."   The remedy devised by the Court in Abbott II was that chapter 212 had to be15

amended or new legislation passed that assured that the educational funding in the poorer urban
districts was substantially equivalent to that of the property-rich districts.  

Of considerable interest in the decision, is the Court's lengthy consideration of the District
Factor Group measure.  In its discussion of educational funding disparities initially, and then based
on the identification of certain school districts in DFGs A and B and urban areas, the Court uses
DFGs throughout the rest of its  analysis to demonstrate that, for those districts, a system of thorough
and efficient education did not exist.  In this discussion and with respect to the origin of the DFG
measure, the Court noted:  "The possible significance of the origin of this SES comparison is worth
noting.  It was initiated to enable districts of a particular SES to measure their performance against
others like them.  The DOE [Department of Education] wanted to assist Trenton, for instance, in
comparing its students' performance with those of Newark or Jersey City.  Implicit is the conclusion
that it would be pointless to make the comparison with Princeton or Cherry Hill.  Without disputing
the possible insight gained from such limited comparisons, we cannot avoid another side of this
measurement.  Such comparison, limited to districts with a similarly low SES, accepts the
proposition that low SES districts should not be discouraged by their students' failure to perform at
the level of high SES districts, or should not expect them to.  The overall performance of their
students should not be evaluated by measuring it against the performance of those in the affluent
suburbs."16



Background Paper: State School Aid and Educational Outcomes for Abbott
Districts 

Department of Education FY 2003-2004

Abbott II at 34017

Abbott v. Burke, 136 N.J. 444 (1994)18

Abbott III at 44719

Abbott III at 44721
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The Court further explained its decision as follows: "We have decided this case on the
premise that the children of poorer urban districts are as capable as all others; that their deficiencies
stem from their socioeconomic status; and that through effective education and changes in that
socioeconomic status, they can perform as well as others.  Our constitutional mandate does not
allow us to consign poorer children permanently to an inferior education on the theory that they
cannot afford a better one or that they would not benefit from it."17

Chart 3 shows how the Court thought changes in the educational outcomes of districts with
students from low socioeconomic backgrounds could be effected.  The focus was on creating greater
parity in school based programs through a greater input of State aid.  The Court stated that this
funding had to create substantial equality between the special needs districts and the property-rich
districts and was not to be subject to the discretionary actions of government at any level.  The level
of funding was also to be adequate to provide for the special educational needs of the poorer urban
districts and address the students' extreme disadvantage.  

In 1990, the "Quality Education Act of 1990" (QEA), P.L.1990, c.52 (C.18A:7D-1 et al.),
established a foundation aid program for school districts and for the Abbott districts (then called
Special Needs Districts, SNDs), a special needs weight of 1.05 to be used in the calculation of their
foundation aid.  Under the QEA, the Governor was given the authority to increase the weighting
factor, if the Legislature did not disapprove, which would have the effect of increasing funding for
the SNDs.  This was a mechanism to provide greater equality in per pupil expenditures between the
SNDs and wealthy districts (see Chart 4).  This authority was never exercised by the Governor.

Chart 4 shows the State's response to Abbott II.  Through the QEA, the State provided
foundation aid for eligible districts and for the Abbott districts increased the amount of their
foundation aid by the application of the 1.05 special needs weight.  Additional aid (At-Risk aid) was
provided to districts with low-income pupils, based on a per pupil amount times the number of low-
income pupils.

In Abbott III,  the Court held the QEA unconstitutional because of "the Act's failure to18

assure parity of regular education expenditures between the special needs districts and the more
affluent districts."   Under the QEA, parity in funding  was subject to the discretion of the Governor19

and the Legislature (see Chart 5).  Since the Court acknowledged that the State had made some
progress toward achieving parity since Abbott II, the Court did not intervene further at this time.
However, the Court did put the State on notice that "substantial equivalence of the special needs
districts and wealthier districts in expenditures per pupil for regular education [was to be] achieved
for school year 1997-1998 along with the provision for the special educational needs of students
in those special needs districts."   Chart 5 shows, in bold-faced type, the Court's holding that QEA21

is unconstitutional.  Not only did QEA permit discretion in the establishment of the level of SND
aid, according to the Court, it did not adequately address the special education needs of the students
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Background Paper: Abbott Decisions, p. 6622

Abbott districts have received over 60 percent of the total aid each year in these two23

aid categories, in FY 2004 66.7 percent, $353.5 million of $530 million.
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of the Abbott districts.

In December of 1996,  as a response to Abbott III, "The Comprehensive Educational
Improvement and Financing Act of 1996 (CEIFA)," P.L.1996, c.136 (C.18A:7F-1 et seq.), was
enacted.  Under CEIFA, core curriculum content standards were designated as defining what
constitutes "thorough" under the constitutionally mandated thorough and efficient education.  These
content standards were to be implemented in all districts.  The Statewide assessments (educational
outcomes) were also revised to assess student proficiency in achieving the content standards at
grades 4, 8  and 11.  "The funding provisions in the statute purported to implement the efficiency
component of the constitutionally mandated thorough and efficient education.  The statute set forth
a per pupil amount, the T & E amount, deemed necessary to achieve the content standards.
Expenditures in excess of the prescribed T & E  amount were deemed to be unnecessary to achieve
a thorough and efficient education.  The funding scheme of CEIFA was derived from a hypothetical
school district that served as the model for all school districts."  22

 Under CEIFA, State aid for districts has two basic components: wealth-based and
categorical.  Wealth based aid, primarily core curriculum standards aid, supports a district's T & E,
or regular education budget (see Table 1 for an example of this calculation).  The T & E budget for
each district is calculated by using the per pupil T & E amount multiplied by a district's weighted
enrollment.  Under the model school, different weights are assigned to students at different grade
levels -- the weights are associated with the relative costs of educating a student at that grade level
with students in grades 1 through 5 given the weight of 1.  The T & E flexible amount, plus or minus
5 percent of the per student T & E amount, is used to calculate a district's minimum and maximum
T & E budget, the range within which the State considered a district could efficiently provide a
thorough and efficient education.  Under CEIFA an Abbott district's T & E budget is calculated only
at the maximum T & E amount.  As can be seen from Table 1, a district's budget year T & E budget
provides for enrollment growth, shifts in the relative numbers of pupils in different grade levels and
change in the cost of living as measured by the CPI, items D-1 through D-4.  After subtracting a
district's categorical aid, the comparison made ensures that all districts, except Abbott districts,
receive State aid based on at least at the minimum T & E budget but not greater than the maximum
T & E budget.  A district's T & E budget is then used, in combination with two measures of district
wealth, to calculate the core curriculum standards aid a district will receive, if any.  Calculating an
Abbott district's T & E budget at the maximum per pupil T & E amount ensured the maximum
possible amount of core curriculum standards aid under the CEIFA formula.

In addition to core curriculum standards aid, CEIFA provides two  forms of aid for which a
district qualifies based on the percent of low-income students in the district's enrollment.  These aid
programs, Early Childhood Program Aid and Demonstrably Effective Program Aid, were intended
to address some of the special needs of low-income students, including full-day kindergarten and
preschool programs.  (see Chart 6).23

In Abbott IV,  the Court found that while the standards were "facially adequate and
consistent with the education clause," with respect to the amount of aid provided the Abbott
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Abbott v. Burke, 149 N.J. 145 (1997)24

Abbott IV at 19725

Abbott IV  at 199-200 (footnote omitted)26

Abbott v. Burke, 153 N.J. 480 (1998)27
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districts, CEIFA was unconstitutional.   According to the Court, CEIFA did not base its standards for24

the amount a district is to spend to provide a thorough and efficient education on either the districts
which were, by the current output measures of Statewide assessments and high graduation rates,
providing a thorough and efficient education, or on the characteristics of the special needs districts
and the level of  spending that would be required to enable these districts to conform to the
standards set by the high achieving districts.  The Court ordered, as interim relief, that the State
increase funding for the 30 poorer urban districts so that they could spend an amount per-pupil that
was equivalent to the average per-pupil expenditure for regular education in the DFG I & J
districts.  Abbott v. Burke Parity Aid first became a line item in the FY 1998 budget in an amount25

of $246 million  (Chart  7).

In addition, the Court, finding that the State had still failed to conduct a study of the special
educational needs of students in the Abbott districts, ordered that the "Superior Court, consistent
with this opinion, shall direct the Commissioner to initiate a study and to prepare a report with
specific findings and recommendations covering the special needs that must be addressed to assure
a thorough and efficient education to the students in the SNDs.  That report shall identify the
additional needs of those students, specify the programs required to address those needs, determine
the costs associated with each of the required programs, and set forth the Commissioner's  plan for
implementation of the needed programs.  In addition, the Superior Court shall direct the
Commissioner to consider the educational capital and facility needs of the SNDs and to determine
what actions must be initiated and undertaken by the State to identify and meet those needs.   26

The study ordered in Abbott IV, was conducted by a Special Master appointed by Judge
Michael Patrick King.  Judge King subsequently conducted hearings and made recommendations
that certain programs be implemented by the Abbott districts.  In Abbott V  the Court required the27

development of a different strategy for approaching education in the Abbott districts.  The
department's response to this was the requirement that each school in an Abbott district adopt an
approved model for whole school reform.   The Court further required the implementation of full-
day kindergarten and half-day pre-school programs for three- and four-year olds in all Abbott
districts.  In order for the districts to accomplish this, the Court required the State to provide
additional funding, as demonstrated and needed.  Additional Abbott v. Burke Aid became a line
item in the budget for the first time in FY 2000.

In addition, the Supreme Court addressed the issue of inadequate, and in some cases,
dangerous facilities, by requiring that the State investigate and eventually fund the cost of providing
new facilities in the Abbott districts.  In July of 2000, the "Educational Facilities Construction and
Financing Act" was enacted, which required the State to fully fund the cost of new and remodeled
facilities in the Abbott districts, and which provided at a minimum, State funding for 40% of the
eligible costs for facilities in all other districts.
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Two later Abbott decisions, Abbott VI  and Abbott VIII , further clarified the Court's orders28   29

regarding preschool programs.  In Abbott VI, the Court required the State to provide greater
direction through guidelines for the preschool programs by adopting standards that would relate
instruction in the preschools to the core curriculum content standards and that would address
concerns on the certification of persons teaching in preschools, especially those teaching in licensed
child care centers providing preschool education under contract with the Abbott districts (both the
obtaining of certification and the length of time within which this would be accomplished).  In
Abbott VIII, the Court required the Department of Education to work with the Abbott districts to be
more aggressive in reaching out to their communities to make sure that the preschool programs
were as inclusive as possible.  In FY 2003, the appropriations act  added a new line item in the
Department of Education budget, Abbott Preschool Expansion Aid, with an appropriation of $142.4
million. 

Chart 8 shows that efforts to reduce the disparity in educational outcomes between the
students in the Abbott districts and the students in the DFG "I" and "J" districts by intervening at an
early age and providing quality preschool education.  By doing so, the expectation is that the
children coming into full-day kindergarten in the Abbott districts are better equipped to begin the
K-12 education that will provide them with a thorough and efficient education.  In addition, by
reorganizing each Abbott district school around a proven curriculum, such as Success for All -- Roots
and Wings (which has a very strong emphasis on literacy), the ongoing educational process within
the K-12 schools can be strengthened.   The chart shows that given the change to the students
entering the schools and the restructuring of the schools themselves, the expectation is a reduction
in the disparity of educational outcomes, in part measured by the Statewide assessments.

Financial Impact and Educational Outcomes

Throughout its decisions, the Court has constantly used the DFG "I" and "J" districts for
comparison with the Abbott districts.  Figures 2 and 3 provide some comparative data between
these districts.  Figure 2 provides a comparison of the Abbott and "I" and "J" districts on different
measures for the school years 1997-98 to 2003-04.  Enrollment has increased by 20 percent in the
"I" and "J" districts while increasing by  5.4 percent in the Abbott districts.  Wealth based State aid
for the "I" and "J" districts has decreased by 11 percent while increasing by 49.5 percent for the
Abbott districts.  On the comparison often referred to in the Court decisions, the "property-rich"
districts have maintained a 4 to 1 ratio in the equalized property value of their districts compared
with the Abbott districts and are approaching the same ratio in their income which is also used as
an indicator of the ability to pay for education.  The disparity in the wealth of the Abbott districts
compared with the "I" and "J" districts has remained constant over this period.  The general fund
levy per pupil measure shows that the "I" and "J" districts have increased the local amount raised
per pupil over this period by 21.2 percent.  The Abbott districts’ local share per pupil has decreased
by 1.7 percent over this same period.  In response to the Court's concern with municipal
overburden, the budget language adopted since Abbott v. Burke Parity Aid has been a line item in
the budget, has limited an increase in the taxes raised in the Abbott districts.  The measure of
general fund levy per pupil shows the effect of this budget language -- the general fund levy per
pupil in the Abbott districts has decreased over this period at the same time that their equalized



Background Paper: State School Aid and Educational Outcomes for Abbott
Districts 

Department of Education FY 2003-2004

This language provides, in part that "The commissioner shall be authorized to take any30

necessary action to fulfill this responsibility, including, but not limited to, the adoption of
regulations pursuant to P.L.1968, c.410 (C.52:14B-1 et seq.), related to the receipt and/or
expenditure of State aid by the 'Abbott districts' and the programs, services and positions
supported thereby."

The reference is in two places under Subchapter 6, "District Requests for Additional31

Supplemental Funding: 6A:10-6.1(b)7(i) and 6A:10-6.1(d)3(iii).

Page D-119, "The commissioner shall be authorized to take any necessary action to32

fulfill this responsibility, including but not limited to, the adoption of regulations related to the
receipt and/or expenditure of State aid by the 'Abbott districts' and the programs, services and
positions supported thereby.  Notwithstanding any provision of P.L.1968, c.410 (C.52:14B-1 et
seq.), any such regulations adopted by the commissioner shall be deemed adopted immediately
upon filing with the Office of Administrative Law."

Abbott II at 34033
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property value and aggregate income have increased.  However, under recommended FY 2004
budget language (see p. D-120), if enacted in the appropriations act, the commissioner would have
the authority to require certain Abbott districts to increase the amount of the general fund levy
raised by the district in order to qualify for Additional Abbott v. Burke State Aid.  The budget
language on page D-120 is further clarified in regulations proposed by the commissioner under
authority granted in the FY 2003 appropriations handbook (page B-41) authorizing the
commissioner to adopt regulations related to Additional Abbott v. Burke State Aid .  These30

proposed regulations provide the possibility of requiring an Abbott district to increase its general
fund tax levy if the district's combined equalized tax rate is less than 130 percent of the State
average combined equalized tax rate.   The Office of Administrative Law has indicated that the31

earliest these proposed regulations could be adopted is in the June 16, 2003 New Jersey Register.
Since the regulations are proposed under the authority given the commissioner in the FY 2003
appropriations act, they would expire upon the adoption of the FY 2004 appropriations act.
Consequently, there is recommended FY 2004 budget language that would continue the authority
of the commission to promulgate regulations, but with the stipulation that the regulations would not
go through the usual process for the adoption of regulations under the “Administrative Procedure
Act,” P.L.1968, c.410.   Rather, the regulations would be considered adopted when filed with the
Office of Administrative Law.32

 "We have decided this case on the premise that the children of poorer urban
districts are as capable as all others; that their deficiencies stem from their
socioeconomic status; and that through effective education and changes in that
socioeconomic status, they can perform as well as others.  Our constitutional
mandate does not allow us to consign poorer children to an inferior education on
the theory that they cannot afford a better one or that they would not benefit from
it."33

 Figure 3 shows the percent of elementary school students taking the ESPA who have scored
proficient or advanced proficient for the assessment years 1999 to 2002.  While the Court used the
High School Proficiency Test in its comparisons between the Abbott and  "I" and "J" districts, given
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the department's current emphasis on early childhood education and literacy, the ESPA comparisons
are used in this paper.  One difficulty in making comparisons on the language arts/literacy part of
the ESPA, however,  is that after the 2001 ESPA scores were initially reported, the department had
the scores recalculated using a different cut-off point.  As a result, the percent of students scoring
proficient or advanced proficient on the language arts/literacy portion of the 2001 ESPA increased
(note the considerable jump in average school proficiency on the language arts/literacy scores
between the 2000 and 2001 ESPAs, from 35.5 to 62.8 in the Abbott districts and from 82.3 to 97.2
in the "I" and "J" districts).  Comparison between the language arts/literacy scores for the 2001 and
2002 assessments indicates an improvement in the average for the schools in the Abbott districts
as well as in the I & J districts.  Comparisons across the Math assessment for all years also shows
improvement in the Abbott districts, with the "I" and "J" districts maintaining consistently high
proficiency levels.   The standard for proficiency on the Statewide assessments set by the State Board
of Education is that by July 1, 2000, 75 percent of the students in a school, with certain exceptions,
are to be proficient or advanced proficient in all content areas of the ESPA.  While the data indicate
that students in the Abbott districts have narrowed the gap on the language arts/literacy assessment,
from a gap of 49 points on the 1999 assessment to a gap of 26.6 points on the 2002 assessment, the
gap on the math assessments remains considerably larger, 43 points.  In addition, a comparison of
the minimum scores between the Abbott district schools and the "I" and "J" schools shows that in
the Abbott districts, at least one school has only 3.4 percent of its students proficient on the
language arts/literacy portion and at least one school has only 7.1 percent of its students proficient
on the math portion of the 2002 ESPA.  In the "I" and "J" districts, all schools have met the State
proficiency standard for the language arts/literacy portion of the ESPA, but at least one school (68.8
percent of students) has not met the State proficiency standard for the math portion of the ESPA.

Statewide assessments are currently in the process of revision.  For the content areas of
reading, math and science  requirements are now being set by the federal government under the
"No Child Left Behind Act of 2001" (NCLB).  Beginning in the school year 2005-06, the State is to
have in place Statewide assessments for annual administration to all students in grades 3 to 8, and
is to have adopted standards for science.  The State will administer a new Statewide assessment in
grades 3 and 4 in May of 2003, NJ ASK 3 and NJ ASK 4.  The NJ ASK 4 will have a number of items
from the previous ESPAs which will enable a comparison across the assessments.    These34

assessments are to be used as part of the measurement  of annual yearly progress of schools in
meeting the requirements of the federal law.  New Jersey has set proficiency standards for the
Statewide assessments, which will be in effect for two years.    Under the federal law, the stakes35

associated with these annual Statewide assessments are high.  Consequences, some of which have
already been implemented, for schools listed as needing improvement, include:  two consecutive
years in the category of "needs improvement"  - the identification of the school as such to the
parents of the schools’ students, provision of technical assistance from the State,  and the offer to
the parents to send their child/ren to another school in the district; three consecutive years in the
category of "needs improvement" -  the offer of instruction from a provider of supplemental services
chosen by the parents; four consecutive years in the category of "needs improvement" -  replacing
school staff, implementing a new curriculum, decreasing management authority at the school level,
appointing an outside expert to advise the school, extending the school day or year, or changing
the school's internal organizational structure; five consecutive years in the category of "needs
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improvement" -  a restructuring of the school.  

Given the continued disparities in assessment scores shown in Figure 3, the State will face
a challenge to be in compliance with the requirements of the NCLB  between now and 2014.




























