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Remarks on Case Cited by Appellants, State of
Indiana ex rel. Clark v. Haworth, 7 L. R. A.
240; 122 ind.f 462.

The appellants, during the argument of this ap-
peal, relied on the above case as authority for the
proposition that that portion of the tax in ques-
tion which represented the school tax was a tax
Uid under the authority of the State, for the use
of the State, within the meaning of the fourth para-

lcg_ragg)h of the charter of the Society. (State of Case,
11 30 et seq.)

As that authority did not appear on appellants’
rie , but was cited for the first time during the
argument, and we had no opportunity to examine
i unhi after the argument, we take the liberty of
availing ourselves of the present means of submit-
ing.to this Honorable Court our views regarding
that decision.
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The question is not—as argued by Judge Scott—
whether the school tax is a state tax or a local tax,
but whether it is a tax laid under the authority of
the State, for the use of the State, or a tax laid
under the authority of the State, for the use of the
county or city, or some other use.

The language of the charter is

“that all the lands, tenements, etc. to the
said Society belonging, shall be exempt from
all taxes, etc. under the authority of this
state, whether for state or for county uses®
or for any other use whatsoever,

m provided that the said exemption shall con-
tinue in force for the term of ten years only,
after which term it shall be lawful to lay
such taxes for the use of the state upon the
said lands, etc., as shall be laid upon other
lands, etc., of like value, nature or descrip-
tion.”

We do not deny, and have never denied, that the
State has general supervision over the schools.

The pertinent provisions of the Constitution are
found in Article 1V, Section 7, the sixth paragraph
of which requires the Legislature “to provide for
the maintenance and support of a thorough and
efficient system of free public schools for the in-
struction of all the children in this state between
the ages of five and eighteen years,” and the elev-
enth paragraph of which forbids the Legislature to
pass local or special laws “regulating the internal
affairs of towns and counties,” or “providing for
the maintenance and support of free public
schools;”

These paragraphs became part of the Constitu-
tion in the year 1875.
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We do not deny that the State could,mf it saw fit?
through the Legislature, take the entire manage-
ment of schools out of municipal hands, but it has
not as yet done so. This clearly appears in our
brief submitted on the argument.

What we wish now to draw the Court’s atten-
tion to is that there is nothing in the case cited
by Judge Scott which militates against Judge
Dixon’s decision in Riccio v. Hoboken, 69 N. J.
Law, 105-107, that

“notwithstanding the general interest of the
state at large in the education of its citizens,
the support and management of public
schools should be treated by the legislature
as an internal affair of the various munici-
palities denominated towns in the eleventh
paragraph of the Constitution.”

State of Indiana v. (Jfark, supra, simply held
that (1)

“the regulation of the public schools is a
state matter exclusively within the dominion
of the legislature; hence an act prescribing
the text books to be used therein, and regu-
lating the method of procuring them, does
not impinge in the slightest degree upon the
right of local self government”;

and (2)

“that the legislative power over schools is
not exhausted by exercise, and the fact that
the legislature has always entrusted the
management of school affairs to local organ-
izations will not preclude it from at any
time changing the system so as to remove
them from local control.”
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We quote from the decision, as follows:

“As the power over schools is a legislative
one, it is not exhausted by exercise. The
legislature, having tried one plan, is not pre-
cluded from trying another. It has a choice
of methods and may change its plans as
often as it deems necessary or expedient, and
for mistakes or abuses it is answerable to
the people, but not to the courts. It is clear,
therefore, that even if it were true that the
legislature had uniformly intrusted the man-
agement of school affairs to local organiza'-
tions, it would not authorize the conclusion
that it might not change the system. * * *
It is not true, however, that the authority
over schools was originally regarded as a
local one; on the contrary, the earlier cases
asserted that the legislature could not dele-
gate the power to levy taxes for school pur-
poses to local organizations, but must itself
directly exercise the power, thus denying in
the strongest possible form the theory of
local control. This ruling was for many
years regarded as the law of this state, but
in the case of Robinson v. Schenek, 102 Ind.,
307, it was held that the legislature might
either exercise the power itself, or delegate
it to local government instrumentalities

We respectfully submit that under our laws the
Legislature—as it lawfully might do—has dele-
gated the power to levy taxes for school purposes
to local government instrumentalities, and that, in
addition to that, for reasons stated in our original
brief, taxes imposed for school purposes are laid for
county and city, and not for State, uses. The only
part of the school tax which, with any show of
fairness, it could be argued was used for State
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uses, would be the 10 per cent, of such tax which
constitutes the so-called reserve fund, upon the dis-
tribution of which a school district may get more
or less than it contributed to that fund, and even
that so-called reserve fund is all used for municipal
purposes as distinguished from State purposes. Of
the total school tax 90 per cent, is used for the use
of the municipality from whom it has been ob-
tained; the remaining 10 per cent, may be used
for the use of that municipality, or more than 10
per cent, may be used for that municipality, or less
than 10 per cent. But the whole of that 10 per
cent, is used for the benefit of the various local
school districts.

If, however, this argument be unsound, the con-
trary argument simply shows that the Society can
only lawfully be charged with 10 per cent, of the
school tax, the remaining 90 per cent, at all events
being exclusively used for city and county pur-
POSES.

The fact that the schools also receive, by way
of subsidy, money from the fund derived from the
State riparian lands and from the amount appro-
priated by the Legislature out of the moneys in the
State treasury, we submit, is not germane to our
present inquiry. Because the State chooses to con-
tribute moneys for these local uses—assuming them
to be local uses—what bearing can that fact have
upon the question whether the school tax itself is
for a State use, or for a city or county use? It
throws no more light upon the question than if an
individual had bequeathed by his will $100,000 to
a trustee for the benefit of the public free schools
in the City of Paterson, that bequest would deter-
mine whether the use of the money devised was a
State use or a local use.
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For the above reasons, we submit that the Indi-
ana case above cited is irrelevant.

Copies of these notes will be served upon the
City Counsel before submitting them to the Court.

John B. Humphreys,

Gilbert Collins,
Of Counsel with the Respondent.

[8982]
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brief of counsel with de-
fendants.

The question raised in these proceedings is as to
validity of taxes imposed upon a hydro-power plant
of the prosecutor for the year nineteen hundred and
fourteen by the taxing officials of the City of Pater-
son. The appellee claims that it is exempt from
such taxation by the provisions of its charter. The
Supreme Court upheld this claim and the Citv aP(-
pealed.

History of S. U. M.

The Society for Establishing Useful Manufact-
ures was incorporated by the Legislature of New

ersey in 1791, with the expectation that it would
establish and carry on manufactures in this State.
At the time of its incorporation high hopes were
entertained by the founders that the Society would
*e the instrument of great benefit to the people of
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the United States in general and of New Jersey in
particular. The history of the Society written in
the reported decisions of our courts shows that the
hopes of the founders have not been fulfilled. The
Society, as a manufacturer, has been a failure. It
is now simply a company engaged in developing
power and is not engaged in manufacturing (Testi-
mony, p. 42).

The story of its early failure and retirement from
manufacturing is told in an opinion by Chancellor
W ittiamson, Feported as a note in 3o N. J. Equity,
145, ut page 149:

“In 1793, the society erected buildings and
established a cotton factory, and in 1794
they established a printing, bleaching and
dye house. They employed a number of
manufacturers and other hands, and car-
ried on the business of manufacturers for
some years; but such was then the situation
of the country, and so many were the diffi-
culties which the society had to encounter,
that this institution, with its large capital
and extensive privileges, was unable to sup-
port itself; and the directors, after sinking a
great part of their capital stock, found it
necessary to discharge their numerous hands,
to sell off their raw materials and other per-
sonal property and entirely to discontinue
the business of manufactures, and they have
not since resumed it; nor is any part of their
capital employed or used in manufacturing
business.”

The company, did, however, some little work to
develop the great natural asset placed-in their
hands; they leased out portions of the water power
to those who were bold and skilful enough to en
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gage in the hazardous business of manufactures.
That these other individuals built up a large manu-
facturing community at the Great Falls of the Pas-
saic was no great credit to the Society itself, which
simply took over to itself the immense water power
which it developed in the most primitive and simple
manner. Chancellor Wirtiamson in his opinion
gives the Society great credit for its activities. We
cannot agree with him that the growth of the City
of Paterson was in any great measure due to the
activities of the Society. We believe the growth
of the city was due rather to the fact that it was
located near a great water power, than to the
method of the utilization of the power. In fact
so far as the history of the Society appears from the
reports, there was nothing active or progressive
about its management until the control of the So-
ciety became vested in the late Vice President
Hobart, Mr. Gardner and their friends (Testi-
mony, p. 19)

Mr. Gardner, the present governor, says about
the former owners of the property (Case, p. 51) ;

I believe that they were a hard-living lot
of fellows, and when they wanted money they
would get a fellow to buy a few feet of water,
and they would capitalize it and sell it and
take the money and blow it in.”

And on page 57:

Q. Then your Society had made contracts
to deliver more water than they could store?
A. They sold more water than they had.

Q. It was very important, then, to have
these two hours extra? A. | don’t think they
cared a continental about that. When I
came here it was hardly known by anyone
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how much water they were entitled to. |
have seen them shut down at 11 o’clock,
everybody out of water.”

It will be seen that the management of the So-
ciety before the present one was very inefficient and
that its contract with the State to promote manu-
factures was very poorly performed. The Society
was organized for that purpose alone and was given
great privileges, among others exemption from cer-
tain taxes. The State got very little, if anything,
in return for its gift.

The present management of the Society is far
more active, but for many years it has been more
interested in diverting water from the river than
in developing power.

All the stock of the Society is now owned by the
New Jersey General Securities Company, which
last-named company also owns The Passaic Water
Company, The East Jersey Water Company, and
other water companies (Testimony of Mr. Gardner,
pp. 52-53).

The Society claims exemption from taxation un-
der its charter passed in 1791, the pertinent parts
of which are printed on pages 8, 9 and 10 of the
printed case.

About 1854 a number of questions concerning
this exemption were presented to the Supreme
Court and decided in the following cases:

a. State v. Flavell, 24 New Jersey Law,
p. 370.

b. Paterson v. S. U. M., 24 New Jersey
Law, 385.

c. State V. Powers, 24 New Jersey Law,
400.

d. State v. Blundell, 24 New Jersey Law,
402.

e. State v. Powers, 24 New Jersey Law,
406.
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~one of the above cases were taken to the Court
of Errors and Appeals.

In State v. Flavell it was decided that “the
water power itself not only, but the banks, dams,
canals and all lands appropriate for mill sites, or
necessary for the maintenance and extension of the
raceways and other works of the company are in-
cident to the purposes of their incorporation, and
are, by the charter, exempt from taxation.”

In 1864 the company decided to raise its dam to
obtain more power. It put dashboards on the top
of its old.dam and this flooded back the waters
of the river on upper riparian proprietors. They
strenuously objected, and since the Society had no
power to condemn these lands, could have sued and
recovered damages and could then have been en-
titled to an injunction to compel the Society to de-
sist from flooding their lands. The Society might
have been able to purchase the flooded lands and it
might not have been so far as the evidence shows.
The probabilities are that the owners held out for
a very high price. The company finally sought
help from the Legislature (Testimony printed
Case, p. 67). The Legislature passed the act re-
quested by the company, “An act to develop and
improve the water power of the Passaic River” (P
L., 1868, p. 545).

The sixth section of this act provides :

And that all real and personal property
of said Society acquired under this act shall
be subject to taxation, in the same manner
as other real and personal property in the
City of Paterson are subject thereto.”
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POINT 1.

The charter of the company must be
strictly construed in favor of the tax,
notwithstanding the provision that it
must be construed in the most favorable
manner for the corporation.

“A grant of exemption from taxation
being in the nature of a renunciation of sov-
ereignty must invariably be construed most
strictly against the grantee, and can never
be permitted to extend, either in scope or
duration, beyond what the terms of the con-
cession clearly require.”

Sisters of Charity vs. Cory, 73 N. J. L., at
706.

“The taxing power is vital to the func-
tions of government. It helps to sustain the
social compact and to give it efficacy. It is
intended to promote the general welfare. It
reaches the interest of every member of the
community. It may be restrained by con-
tract in special cases for the public good,
where such contracts are not forbidden. But
the case may be shown to exist. There is
no presumption in its favor. Every reason-
able doubt should be resolved against it.
Where it exists it is rigidly scrutinized and
never permitted to extend, either in scope or
duration, beyond what the terms of the con-
cession clearly require. It is in derogation
of public right, and narrows a trust created
for the good of all.”

Board of Assessors vs. Paterson &Ramapo
R. R., 50 N. J. L.}at 450.
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“All exemptions from general taxation are
to be construed strictly, the resolution in
case of doubt being in favor of the rule which
subjects all property to a just share of the
public burdens.”.

1 2nlge Estate of Jane Gopsill, 77 N. J Eq

Although a contract of exemption from
taxation is valid, yet its provisions are to
be construed most strongly against him who
claims the benefit of it. Where it exists it
is to be rigidly scrutinized, and never per-
mitted to extend, either in scope or duration,
beyond what the terms of the concession
clearly require. It is in derogation of public
right, and narrows a trust created for the
good of all.”

Morris Canal Co. vs. Assessors 76 N J L
at 630.

The above cases are but a few of the great num-
ber stating the same principle. The great wonder
is hat an exemption from taxes should ever have
been held irrevocable. The weight of reason is
against it. No government can live without the
«g t to tax. If one property can be exempted all
can be. One reckless legislature might barter away
tor a small consideration the right to tax half the
property in the State.

“If the point were not already adjudged
ik would admit of grave consideration,
whether the legislature of a state can surren-
der this power, and makes its action in this
respect binding on its successors, any more
than it can surrender its police power, as its
right of eminent domain. But the point
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being adjudged, the surrender when claimed
must be shown by clear unambiguous lan-
guage, which will admit of no reasonable
construction consistent with the reservation
of the power.”

The Delaware Railroad Tax (U. S. Su-
preme Court, 1873), 18 Wallace, 226.

However, tax exemption in cases somewhat simi-
lar to this have been held valid. The tendency of
the Courts seems to construe the right ever more
strictly. The provision of the charter of the So-
ciety that it must be construed in the most favor-
able manner for the corporation is not applicable
in the present case. This was intended to apply
to the provisions conferring power on the corpora-
tion and as to its existence, and not as to the con-
struction of any provision to the injury of the
State. This clause for favorable construction of
the charter should not be held to apply to the ex-
emption clause by implication. Every reason that
is given for the strict construction of exemption
clauses applies to the “favorable construction”
clause when it is considered in connection with the
exemption clause.

POINT 1I1I.

The exemption in the Society’s char-
ter has expired.

This is the contention made heretofore in State
v. Flavell, 24 N. J. L., 376,

This is a Supreme Court decision and should be
overruled. We understand no rule for judgment
was entered in the above case and that it is not
claimed that we are bound by this case as res judi-
cata.
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We think that the contention of Messrs. VVroom
and Zabriskie, the counsel for defendants in that
case, should have prevailed upon the grounds set
forth in their brief which we reprint from the re-
port of the case p. 376-377:

This case depends upon the construction
of the fourth section of act incorporating
prosecutors, passed November 22, 1791, Rev.
Laws 108.

If by that section the lands of the prose-
cutors are liable to county and township
taxes, then this assessment cannot be set
aside. It may be corrected.

The lands and real estate of the prosecu-
tors were exempted from all taxes for ten
years, or until November 22, 1801, since
which they were liable to tax.

The defendants contend that the true con-
struction of the proviso to this section is,
that after ten years, all exemption was at an
end, but thdt after that, taxes for the use of
state should only be levied in the manner
therein prescribed; but that other taxes, for
county, township, or city, could be levied in
any lawful way.

The purview or enacting part of the sec-
tion ordains that the lands and goods of the
society should be free from all taxes by the
state for state, county, or other uses. This
is the exemption plainly defined.

The proviso then says that, as touching
lands of society, said exemption (i. e., from
state, township, and county taxes), shall
continue in force for ten years only.

Now, nothing can be clearer, more definite,
and certain than this. The exemption first
defined, and then said exemption shall cease;
just as broad as grant.
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If the proviso ended here, no one would
doubt but that all exemption ended in 1801.

But the section (not proviso or limitation,
for that ends with ‘ten years only”), goes on
to say, that after that it shall be lawful to
lay for use of state on said lands such taxes
as shall be laid on other lands, etc.; pro-
vided always, if by assessment upon the true
value, according to a certain rate per cen-
tum, to be prescribed by law, and not upon
chattels and profits.

This whole clause is providing for a state
tax, from which they had been exempted,
enacting that it shall be equal and requiring
that it shall be a per cent, on true value of
lands, and not on chattels or profits.

The only way in which these words can
limit the absolute proviso for ending the ex-
emption in ten years is by implication. But
implication cannot affect plain words, if
subsequent words, from which implication
is derived can have force without it.

Now, these words are evidently intended
to affect state taxes only, and the enacting
part, that it shall be lawful to lay taxes for
the use of the state, is necessary to give
effect to the proviso. The words, for the
use of the state, are not necessary to give
effect to the proviso, but to limit the force
of it to taxes for the use of the state, to
which, only, it is intended that the proviso
and restriction shall apply.

And the intention to apply these restric-
tions to state taxes only can never by impli-
cation extend to exclude all others from the
limitation of the exemption so plainly stated.
2 Gill, 355, Philadelphia Railroad Co. v.
Bayless.
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If this should seem doubtful, there is a
well established rule of construction that
should settle it.

This is a grant of a privilege to a corpora-
tion a great privilege—and against com-
mon right, and such grants must be con-
strued most favorably for the people, and
most strongly against the grantee.

This is laid down in the writs of error in
Camden and Amboy Railroad Co. v. Briggs,
2 Zab., 644; 2 Harr., 80, State v. Berry; 4
Peters, 155, Beatty v. Knowles; 3 Zab., 513,
State v. Mansfield.”

POINT I11.

The exemption, if still in force, does
not apply to the property now taxed.

mA< Because the property is not used in manu-
facturing or as incidental to 'manufacturing by the
Society. In this respect we think State v. Flavell
should be overruled.

Section 1 of the Society’s charter provides, “all
those persons who have already subscribed, and
who, according to the terms hereafter mentioned,
shall subscribe for the purpose of establishing a
company, for carrying on the business of manufac-
tures in this State.”

The Society is not carrying on the business of
manufacturing. It is developing power which is
useful in manufactures and so is aiding and assist-
ing the carrying on of manufactures in this State.

ut a railroad or canal company which carries the
raw materials to the manufacturer in abundant
quantities and at a low price is likewise assisting
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in manufacturing. So is the banker who furnishes
capital for the undertaking. Nearly everyone in
a manufacturing community contributes something
to the promotion of the success of the manufac-
turers.

The above quotation from the first section of the
Society’s charter shows that the Society was incor-
porated with the intent that it should actually en-
gage in manufacturing itself.

The second section of the charter (Paterson’s
Laws, p. 104) reads as follows:

“That the original capital stock of the
said society or company shall not exceed the
sum of one million of dollars, to be em-
ployed in manufacturing or making all such
commodities or articles as shall not be pro-
hibited by law, and to that end in purchas-
ing such lands, tenements and heredita-
ments, and erecting thereupon such build-
ings, and digging, and establishing such ca-
nals and doing such other matters and
things, as shall be needful for carrying on
a manufactory or manufactories of the said
commodities or articles

In the case of State v. Flavell, 24 N. J. Law, at
page 382, it was held :

“The water power itself not only, but the
banks, dams, canals, and all land appropri-
ate for mill sites or necessary for the main-
tenance and extension of the raceways and
other works of the company are incident to
the purposes of their incorporation.”
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The Chief Justice, Henry W. Green, quotes with
approval the language of Chancellor Wittiamson
State v. Flavell, 24 Law, at 381:

‘Nor has the Society, in my opinion, by
,employing their funds in improving the nat-
ural advantages of the district by increasing
their water power and multiplying seats for
manufacturing establishments and granting

i leases for manufacturing purposes to indi-
viduals and private companies, either abused
their corporate powers or perverted the in-
stitution from its original design ™

as an answer to the objection that the real estate
of the company was not being used for purposes in-
cident to the object of the corporation.

But this is not the ground upon which Chancellor
Williamson decided against that objection when
it was raised in Society v. Morris Canal, reported
as a note in 30 N. J. Equity, page 145. He says, on
page 155: f

“But if the Society has forfeited its char-
ter by an abuse of power, or by a perversion
of the design of the institution or by the
breach of an implied trust or contract, or in
any other way, this Court has no jurisdic-
tion to try the question of forfeiture, or tc
examine into and decide on it in this col-
lateral way.”

State v. Flavell rests upon itself therefore and
received no support from the earlier case as a decis-
ion. Whatever support it receives from that case
is from a part of the opinion which was merely
°biter dicta. The land held to be exempt from tax-
ation in State v. Flavell was land either used for
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the manufacture of articles or commodities or in-
cident thereto.

The clause in the second section of the Society’s
charter permitting it “doing such other matters and
things as shall be needful for carrying on a manu-
factory or manufactories of said commodities or
articles” refers to the manufactures in which the
company’s capital was to be invested and does not
refer to or permit the doing of those things as in-
cidental to the manufactures carried on by others
as erroneously held in State v. Flavell.

B. The development of electricity in itself is not
manufacturing.

The plant now taxed is used to develop electric-
ity only one-tenth of which at present is used for
power for manufacturing commodities and nine-
tenths is sold to the Public Service Electric Com-
pany for lighting and the other purposes for which
the company uses electricity.

Testimony, pages 40-41.

We claim that ithe developing of electricity is not
manufacturing. To the extent of the use of the
electricity for lighting it is not developed as an
incident to manufacturing. It may be said that
the development of electricity for power purposes
is similar to the development of power by means of
water wheels. But this is not so to the extent that
the electricity is used for lighting.

The development of electricity is not the manu-
facture of an article or commodity.

The charter of the Society limits the investment
of the capital of the company to one million dol-
lars to be employed in “manufacturing or making
all such commodities or articles as shall not be pro-
hibited by law.”
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The Supreme Court in the present cases decided
the production of electricity is manufacturing, say-
ing (Case, page 96, lines 31, etc.) :

That the production of electricity is a
species of manufacturing, and therefore
within the charter power of the prosecutor,
seems to be abundantly supported by judi-
cial decision, wherein kindred guestions have
presented the inquiry for determination.
People vs. Wemple, 129 N. Y., 543; Freder-
ick Co. vs. Frederick City, 36 Atl. Rep., 362.”

People v. Wemple. is an authority holding that
the production of electricity is “manufacturing.”
It was the only authority cited on this point by
counsel for the Society. Frederick, etc. Co. wv.
Frederick City, holds directly the opposite.

The following extracts are from the opinion of
the Court in that case:

In Commonwealth v. Northern Electric Light
&Power Co., 22 Atlantia, 839, 14 L. R. A., 107, the
question involved in this case came up and it was

eld:

“Defendant is clearly included in section
4 of the Act of 1879; it must therefore, to be
relieved, show that it is unmistakably in-
cluded in the exemption provided for in sec-
tion 20' of the Act of 1885. In other words,
it must show clearly that it is a manufac-
turing corporation.

We have not been referred to, nor have we
been able to find, any definition of the terms
‘manufacture’ or ‘manufacturing’ that do
not limit them to the production of material
substances. In Brande’s Encyclopedia,
‘manufacture’ is defined: ‘The term em-
ployed to designate the changes or modifica-
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tions made by art or industry in the form
or substance of material articles, in the
view of rendering them capable of satisfying
some want or desire of man; and /manufac-
turing industry’ consists in the application
of art, science, or labor to bring about cer-
tain changes or modifications of already ex-
isting materials.” Webster defines manufac-
ture to be ‘the operation of making wares of
any kind, the process of reducing raw ma-
terials to a form suitable for use, by the
hands, by art, or by machinery’; and a man-
ufactured article to be ‘anything made
from raw materials by the hand, by ma-
chinery, or by art’; and practically the same
definition is given by Worcester, who, ex-
plaining merchandise, goods, wares, and pro-
duce as synonyms, says that ‘wares are man-
ufactured and may be goods or merchandise.’

In an extended note to Engle v. Sohn, 41
Ohio St., 691, 52 Am. Rep., 103, reference is
made to a large number of cases in which
the question arose what was a manufacture
or who was a manufacturer? Ahd in every
case in which it was held that either term
applied it was assumed that the articles pro-
duced must be material substances.

Whatever electricity may be, it is mani-
festly and admittedly not a material sub-
stance, and whatever electric light com-
panies do, they do not, in generating or
evolving electricity, ‘make changes or modi-
fications by art or industry in the form or
substance of material articles.” They do not
make ‘wares of any kind,” nor ‘reduce raw
materials to a form fit for use.’

Because of the novelty of the subject, and
of our desire to do justice to the defendant,
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we have adopted the language of its expert
witness at considerable length in the finding
of facts; but when all has been heard that
can be said on the subject, nothing has been
said to lead to the belief that electricity is
a material substance, nor is it claimed by
anyone so to be; therefore, its production or
generation or evolution does not come with-
in the authoritative lexicographic, scientific,
or legal definition of the terms ‘manufacture’
or ‘manufacturing’; and hence we cannot
say that defendant manufactures electricity.
It is, however, strenuously contended by
defendant’s counsel that, even if it does not
manufacture electricity, it does manufacture
and sell light, and for that reason is a manu-
facturing company. But what is light? In
14 Encyclop. Brit.} 576, it is said." ‘Sound
may be defined as any effect on the sense of
hearing; and in the same way light may be
defined as any effect on the sense of sight.’
And in the same authority, VIII., 569, in
the article *Ether/ it is said: ‘That light
is not itself a substance may be proved from
the phenomenon of interference. A beam
of light from a single source is divided by
certain optical methods into two parts, and
these, after traveling by different paths, are
made to reunite and fall upon a screen. If
either half of the beam is stopped, the other
falls on the screen and illuminates it, but if
both are allowed to pass, the screen in cer-
tain places becomes dark, and thus shows
that the two portions of light have destroyed
each other. Now, we cannot suppose that
two bodies when put together can annihilate
each other; therefore light cannot be a sub-
stance.’
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So  far as is at present known, it is the
undulations of that which, because they do
not know what it is, scientists call the ‘lu-
miniferous ether’ which produce ‘on the
sense of sight’ the effect of light. But the
undulations are no more material substances
than the light itself. They are to the ether
what waves are to water, successive motion
of different particles. Another analogy is
the undulations in the air, which produces
the ‘effect on the sense of hearing” which we
call sound. These undulations with the tele-
phone by electricity produce the effect of
sound at great distances, and if we might
judge by analogy we should be inclined to
say that it is the undulations of the ‘9umin-
iferous ether” which, by the use of electricity,
by means of electric wires, are induced and
extended to the lamps and ‘produce the ef-
fect of light.” And that it might, with the
same reason, be said, that in the use of the
telephone sound is manufactured, as that in
the use of the electric lighting apparatus
there is a manufacture of light.

Without enlarging further upon a subject
of which we confessedly know very little, we
content ourselves with saying that defendant
has not, in our opinion, so clearly shown
itself to be a manufacturing corporation as
to warrant us in holding that it is exempt
from taxation upon its capital stock.

We do not overlook the argument of coun-
sel, based upon the language used by the
Legislature in the Incorporation Act of 1874,
which in section 34, provided, among other
things, that gas companies, or companies for
the supply of light and heat, may erect and
maintain ‘the necessary buildings, machinery
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and apparatus for “manufacturing” gas, heat
or light from coal or other material, and dis-
tributing the same’; and in the supplement
thereto, of June 2, 1887, that ‘where any
such company shall be incorporated for the
supply of heat, light, and fuel, or any of
them, by any process of “manufacture/’ it
shall have authority/ etc.; but we under-
stand that, in these acts, the term ‘manufac-
ture is used in the sense of producing or
furnishing, and as a convenient single term
sufficient for the purpose in view, but not in-
tended as a legal definition or extension of
the terms ‘manufacture’ or ‘manufacturing.’

The same argument is made from the lan-
guage of Mr. Justice Green, in Emerson v.
Com., 108 Pa., Ill, in which he says:
Neither light, nor heat can be produced by
any human agency except by some species
of manufacture. If either is the result of
the mere combustion of natural substances,
that very combustion is a method of manu-
facture.” But it is manifest that the term
manufacture’is here used in its widest sense,
as the antithesis to production by natural
causes, and that it does not and was not in-
tended to furnish any authority or criterion
for the construction of section 20 of the Act
of 1885.

We do not think that corporations of the
kind to which defendant belongs come with-
in the policy of the Legislature in enacting
section 20, which we understand to be the
proposed encouragement to manufacturing
corporations to establish themselves and
carry on their operations within the limits
of the Commonwealth rather than beyond
its borders; a policy which could apply only
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to manufactories of such a nature that they
might be located in one place or another as
interest and preference might dictate. But
electric light companies, if they exist at all,
must exist, in the towns and cities to be sup-
plied with light, and cannot choose whether
they will carry on their operations within
or without the Commonwealth. Therefore,
exempting them from taxation would prob-
ably not bring capital into the State, and
taxing them would certainly not drive it
out.”

In Williams v. Park (N. H.), 56 Atlantic, 463,
it was held that furnishing electric light and power
was not manufacturing and an electric light and
power plant was not entitled to an exemption from
taxation under a statute exempting manufacturing
establishments.

The Court said:

“The knowledge of electricity thus far ac-
quired does not warrant one to speak of it as
a manufacture. In common speech, an elec-
tric light and power plant is not spoken of
as a manufacturing establishment. In enu-
merating the manufacturing industries of a
town, the electric plant would not ordinarily
be included. It is true that the collection
of electricity is sometimes spoken of as man-
ufacturing it; but in such cases other words
are usually added, as generating, producing,
supplying—showing a consciousness that
‘manufacturing’ does not correctly express
the idea.”



21

The following cases also hold that developing
electricity is not “manufacturing”:

Commonwealth v. Edison Electric Light
Co., 22 Atlantic, 845.

Commonwealth v. Edison Electric Light
& Power Co., 32 Atlantic, 419.

Electric Co. v. Buechtel, 146 Kentucky,

660.

Re Hudson River Electric Power Co., 173
Fed., 942.

Williams v. Park, 72 N. H., 314; 64 L.
R. A., 33

State v. New Orleans, dc., 116 La., 150; 40
So., 597.

In Bates Machine Co. v. Trenton R. R. Co., 41
Vr., 684, it was held that “the production and con-
trol of electric power by mechanical means for
use on a trolley system is a 'manufacturing pur-
pose’ within the meaning of section 8 of the Me-
chanics Lien Law.”

At first glance it might be said that this decision
of the Court of Errors and Appeals is decisive of
the point under discussion. But we think that an
analysis of that decision will disclose that not to
be the case.

The opinion in that case points out that the ques-
tion was not so much as to the scientific meaning of
the word but as to the sense in which the legisla-
ture used it; that the word is now used much dif-
ferently than formerly; that in various statutes
passed recently the Legislature had used the word
'manufacture’ to mean the production of electricity;
and for that reason should be held so far as that
case was concerned to have intended the word to
have included the production of electricity.
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The Court points out instances wherein it might
be held to have used the term with a more re-
stricted meaning. Undoubtedly referring to the
cases set out above, the Court said (page 689) :

“Obviously, manufacturing may be re-
garded by the legislature in a variety of as-
pects, and where its effect upon the com-
munity at large is chiefly or solely consid-
ered, the nature of the products of manu-
facture and their distribution would be a
paramount consideration, and hence give
color to which the word should be deemed
to be employed. Hence there are decisions
to be found in which the exemption from
taxation have been denied to electric light
companies, upon the ground that they were
not included under the term ‘corporations
carrying on manufacturing within the
state.””

Our Supreme Court has decided that publishing
a newspaper is not “manufacturing.”

Evening Journal v. Board of Assessors,
47 N. J. L., page 36.

Referring to the meaning of the word “manufac-
4 'V the Court said (p. 38) :

“Lexicographers define ‘manufacture’ to
be ‘the process of making anything by art,
or reducing materials into a form fit for use,
by the hand-or by machinery.” Worcester’s
Diet., tit. ‘Manufacture.” Mr. Brande de-
fines ‘manufacture’ as a term employed to
designate the changes or modifications made
by art or industry in the form or substance
of material articles in the view of rendering
them capable of satisfying some want or de-
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sire of man; and manufacturing industry to
consist in the application of art, science or
labor to bring about certain changes or mod-
ifications of already existing materials. He
includes under the term ‘manufacture’ all
branches of industry with the exceptions of
fishing, hunting, mining and such industries
as have for their object to obtain possession
of material products in the state in which
they are fashioned by nature. He says that
the term is generally applied only to those
departments of industry in which the raw
material is fashioned into desirable articles
by art or labor without the aid of the sail,
but that there is no real good reason for
such limitation, and that it is obvious from
the slightest consideration that agriculture
is nothing but a manufacture, for the busi-
ness of the agriculturist is so to dispose of
the soil, seed, manure or other materials, that
they may supply him with other and more
desirable products. Braude’s Encyclopaedia,’
tit. ‘Manufacture.’

The etymological or scientific meaning of
words is useful in the construction of stat-
utes, and sometimes is decisive. A <vs com
pany is a manufacturing company. Nassau
Gaslight Co. v. City of Brooklyn, 89 N. Y.

An aqueduct company is not a manu-
factnnng company. Dudley v. Jamaica
Bond. Aqueduct Co., 100 Mass., 183. Nor is
a mining company. Byers v. Franklin Coal
Co., 106 Mass., 131. The reason for this dis-
tmctmn is apparent Illuminating gas is an
artificial and not a natural product, pro-
duced by the modification of natural sub-
stances by art and industry. A company en-
gaged in producing gas is a manufacturing
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company in its strictest sense. A water com-
pany or a mining company manufactures
nothing. Such a company applies labor and
machinery simply in obtaining and making
merchandise of natural products without
any change of substance. Its business has
none of the qualities of a manufacturing
business.

But the technical or scientific meaning of
words does not always control in the con-
struction of statutes. The cardinal rule in
the construction of legislative acts is that
words in common use are to be taken in
their ordinary signification.”

The finding of the Court was as follows:

“We agree with the reasoning and with
the conclusion of the Court in In re Capital
Publishing Co., that the publisher of a news-
paper is not, in a legal sense, a manufac-
turer. It is true that in the production of
his papers, which he sells, he employs man-
ual labor and mechanical skill. But so does
the sculptor who prodiices, as the result of
his handiwork and genius, the statue; so
does the painter who executes his painting
with his palette and his brush ; so does the
lawyer who prepares his brief, or the author
who writes a book. But neither the sculptor
nor the painter is classified as a manufac-
turer by reason of his works ; nor would the
lawyer or the author be regarded as a manu-
facturer though they employed a printer—
the former to print his brief, and the latter
his book. In the ordinary and general use of
the word ‘manufacturer,” the publishing of
a newspaper does not come within the popu-
lar meaning of the term. As was said by the

UI**y
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Court in the case last cited, o definition
of the word “manufacturer” has ever in-
cluded the publisher of a newspaper, and
the common understanding of mankind ex-
cludes it. * * * it gives employment to
printing-presses, types and editors, and vet,
in the whole history of newspapers from the
close of the seventeenth century, this word
“manufacturer” has never been applied to
them or appropriated by them in the whole
range of English literature. No author has
ever so used it, and it is never so applied by
any statute or any authority except by way
of opinion in the solitary case from Utah.’

A newspaper has intrinsically no value
above that of the unprinted sheet. Indeed, it
has less value, considered intrinsically, as
a mere article of merchandise. Its value to
its subscribers arises from the information
it contains, and its profit to the publisher
is derived, in a great measure, from the ad-
vertising patronage it obtains by the enter-
prise and ability with which it is conducted.
Neither in the nature of things nor in the
ordinary signification of language, would a
newspaper be called a manufactured article
or its publisher a manufacturer.

We think that the Evening Journal Asso-
ciation is not a manufacturing company
within the meaning of the proviso in ques-
tion, and that the tax in question was prop-
erly assessed upon it.”

The company is now selling the greater part of
its production to the Public Service Electric Com-
pany which uses electric,1power principally for
ighting and the operation of street cars. Certainly
|be Legislature of New Jersey in 1791 never used
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the word manufacturing in contemplation of such a
use. There are no statutes of that day in which
the word manufacturing was used in the sense of
including the production of electricity.

The intention of the Legislature as expressed in
this charter was to encourage the manufacture of
“articles” or “commodities” which at that time were
being made in foreign lands and imported into the
United States. Certainly no such liberal charter
as the Society obtained would have been granted to
a lighting or local transportation company.

The Supreme Court holds that the sale of the
surplus power developed by the Society on the
property in question is not inconsistent with the
charter obligation or limitation of the society, “be-
cause its failure to so employ the surplus product
would result in wanton waste of a commercial prod-
uct, a condition which we must assume was not con-
templated by the Legislature in prescribing the
charter limitations of the society.”

But suppose the Society finds it more profitable
to dispose of the power in question to the Public
Service Electric Company than to sell it to the mill
owners along the Passaic River and the present
system is continued indefinitely.

Then, if our contention that the production of
electricity for lighting purposes is not manufactur-
ing within the sense that term is used in the So-
ciety’s charter is sound, under the holding of the
Supreme Court the Society is to escape all taxation
on the portion of its capital devoted to uses not
contemplated by its charter.

If developing electricity for the purpose of sup-
plying power to manufacturing establishments not
operated by the Society is within the scope of its
charter and the manufacturing of electricity for
lighting purposes is not the Society should pay
taxes on the whole because it is responsible for the
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mixed uses to which it devotes its property. At
least it should pay taxes on the property in propor-
tion to the extent it uses its property for purposes
outside the scope of its charter.

In Press Printing Co. v. Assessors, 51 N. J. L.,
75, it appeared that a corporation published a news-
paper and also manufactured books. It was held
that it was in part a manufacturing company and
to the extent of its capital employed in manufac-
turing was exempt from a tax on other than manu-
facturing companies.

The Court held (page 77) :

The prosecutor is a manufacturing com-
pany within the exemption so far as concerns
its business of printing and publishing books
and general job printing, but it is not such a
company, within the meaning of the statute,
with respect to its business of printing and
publishing a newspaper. In one sense the
prosecutor is a manufacturing company; in
another sense it is not; and it cannot cMm
exemption under the statute on business
which is not within the proviso on the
ground that part of its capital is employed
in a business which falls within the proviso.

The Act of March 23rd, 1881 (Rev. Sup.,
p. 602, sec. 407), which prohibits the set-
ting aside of any tax or assessment if the
person against whom, or the property upon
which, the tax or assessment is laid, is in
fact liable to taxation or assessment in re-
spect of the purpose for which such tax or
assessment is laid or assessed, and empowers
the Court to ascertain and determine for
what sum such person or property is legally
liable to taxation or assessment, and to make
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a proper tax and assessment thereof, pro-
vides for the contingency that has arisen in
this case.

The depositions show that the two
branches of the prosecutor’y) business are
kept distinct, and that of its capital $41-
102.21 is invested and used in the newspaper
department, and $33,897.79 in the other de-
partment.

The tax should be reduced to one-tenth of
one per cent, on $41,102.21, and a new as-
sessment for that amount be made, without
Costs.”

POINT IV.

The property in question is taxable
under the Act of 1868 (P. L., p. 545).

It appears that the Society finding itself in need
of more power about the year 1864 decided to
raise the dam near the great falls. In doing so it
flooded the lands of upper riparian proprietors who
objected. The Society was evidently unable to
settle with these proprietors and inasmuch as it had
not the power to condemn their rights it could not
go ahead with its project. The matter seems to
have hung in abeyance for a few years and in
1868 the Society sought the aid of the Legislature
which gave it the power of eminent domain but
in exchange therefor inserted a provision that ma-
terially interfered with the tax exemption of the
Society.

The need of the Society for the Act of 1868 is
clearly shown in the testimony of Mr. Rossiter, the
secretary of the company, and who has been in its
employ since 1866.
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Case, page 66, line 30:

“Q. When you went with the Society in
1866 was it having considerable trouble with
a man named Van Houten and another man
named Benson concerning the flooding back
of water on their lands? A. It was nego-
tiating for a settlement with them for rais-
ing the dam.

Q. | understand that about two years be-
fore you went with the Society, that is about
1864, the Society raised its dam temporarily
about three feet? A. The dam had been
raised in 1864 by putting planking on top
of the old stone dam, but I do not think it
was more than two feet.

Q. In about 1864 the Society raised the
dam near the Great Falls about two feet by
means of planking? A. Yes.

Q. That flooded the water back on the
lands of Van Houten and some other upper
proprietors, did it not? A. Yes.

Q. These upper proprietors started suit
against the Society for damages, did they
not? A. Yes, one of them did.

Q. And they obtained judgment? A. Yes,
one of them did.

YQ. One of them obtained judgment? A
es.

Q. And the others were making claims for
damages, were they not? A. The others
made no claims for damages, but they were
negotiating for a grant.

Q. In 1868 did the Society apply to the
Legislature for a new act giving it power to
condemn these lands?

Mr. Humphries: If Mr. Rossiter
knows that.
. A Yes. - "oeT
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Q. And the act was passed? A. It was.

Q. And then the Society was able to settle
with these upper proprietors? A. The So-
ciety did settle.

Q. The Society did settle with them? A.
Yes.

Q. After the Act of 1868 was passed—
that is true, is it not? A. Yes.

Q. And then the Society raised its dam in
a permanent way, that is, they made it of
stone? A. Yes.

Q. That is, in 1868? A. Long after.

Q. Long after 1868, after having settled
with these upper proprietors; that is true,
is it not? A. Yes, they built it in stbne by
piecemeal in the summer time when the
water was low.”

The act in question is found on page 545 of the
laws of 1868. It is entitled “An act to develop and
improve the water power of the Passaic River.’

A preamble to it reads as follows:

“Whereas the Society for Establishing
Useful Manufactures, a company incorpo-
rated by the Legislature of this State, in
order more effectually to carry into effect the
objects of their incorporation desire to de-
velop, increase and improve the water power
of the Passaic Rover, and by that means to
extend and increase manufacturing estab-
lishments in the County of Passaic, and it
appearing that the public good would be
promoted thereby; therefore,

1. Beit enacted by the Senate and Gen-
eral Assembly of the State of New Jer-
sey, That it shall be lawful for the said com-
pany to develop, increase and improve the
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water power of said river, above the Great
Falls, and to create ponds or reservoirs of
water therein, and in other streams in said
county to be used therewith; and to that
end may erect dams in said river and streams
and raise or increase the height of any dam
or dams heretofore erected in said river, to
such height as they may deem necessary for
the purposes by this act authorized.”

Sections 2, 3, 4 and 5 provide a method for con-
demning the lands of upper riparian proprietors.

In none of these sections is there any provision
for the taking or acquiring by the company of any
personal property. This is important in construing
the second clause of the Sixth section of the act,
which reads:

And that all real and personal property
of said society acquired under this act shall
be subject to taxation in the same manner
as other real and personal property in the
City of Paterson are subject thereto.”

I understand this means that any property ac-
quired by the Society for the purpose of increasing
or developing the water power of the Passaic River
was' to be subject to taxation.

The Society claims that it was the intention of
this act to subject to taxation only such property
as it acquired by the power of eminent domain
under the act.

In construing this language we must apply the
general rule to so construe it as to uphold the tax
If possible.

It will be noted that there is in this act no pro-
vision that the act shall be construed liberally in
favor of the Society, such as there is in the com-
pany’s Charter.



In the Seventh section the act uses the words
“take by assessment.”

If in the Sixth section it had intended to pro-
vide for the taxation of only such property as
should have been taken under the power of eminent
domain, instead of using the words, “all real and
personal property acquired under this act shall be
subject to taxation,” it would have said, “all prop-
erty taken by assessment under this act shall be
subject to taxation.” The intention was to subject
to taxation all property acquired for the purpose
of developing and increasing the water power of
the Passaic River.

We may assume that the company could not as a
practical matter develop and increase the water
power of the river without this legislation.

It may be that the company could have purchased
the lands of the upper proprietors if the upper pro-
prietors were willing to sell. But that this was not
practical can be seen from the evidence of IVr.
Rossiter, and also from the fact that the Society
actually sought and had the legislation enacted.

But in addition to that, there were certain public
rights that the Society could not overcome without
this additional legislation; for instance, the Society
could not flood any public roads.

The ownership of the bed of the river by the
Society is also subject to the rights of the public.
The river at this point is a highway, the same as
any road, and any person who can get upon the
river with a boat is entitled to use the river as a
highway.

“All rivers above the flow of tidewater
are, by the common law, prima facie private ;
but when they are naturally of sufficient
depth for valuable floatage, the public have
an easement therein for the purposes of
transportation and commercial intercourse”;
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and in fact they are public highways by
water.”

Angell on Watercourses, par. 535.

“It must, therefore, be concluded that ri-
parian owners on the Passaic River, above
the point where the tide ebbs and flows, have
title to the bed of the stream to the middle
thereof, subject only to the right of the State
to regulate navigation so far as the water
may be navigable.”

Sir?zggons v. Paterson, 15 Dickinson, at

It seems to have been considered necessary in
the past to get permission from the Legislature to
erect dams in the Passaic. In 1828 three acts were
Bassegl permitting dams to be erected across the

assaic.

P. L. 1828, p. 133,
P. L. 1828, p. 152
P. L. 1828, p. 9.

The Society could have been indicted for main-
taining a public nuisance if it had increased the
height of its dam without statutory authority.

A corporation allied to the Society was indicted
for maintaining such a dam a short distance below
this one and about tidewater. (State v. Dundee
42 Vr.} 419)

Therefore all the work of developing and increas-
ing the water power of the river by means of the
raised dam was done under the Act of 1868.

Whatever construction was put upon land was
done under the Act of 1868.

The State has asserted its right to control this
river, as appears from the charter of Paterson.
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P. L. 1871, p. 808, Sec. 26, par. VII, wherein
power is given to the city:

“To ascertain and establish the water lines
of the Passaic River, and the boundaries of
streets, highways, public lanes and alleys in
said city, and to prevent and remove all en-
croachments beyond said water lines and
upon said streets, highways, lanes and al-
leys,”

It would therefore seem that the Society had no
right to flood upper lands of the river so as to in-
terfere with roads or with boating, and that it
required legislation before it could proceed with
its project of raising the dam.

The raising of the dam did materially develop
and improve the water power of the Passaic River.

The Society for many years engaged in litigation
with the Morris & Essex Canal Company. It
brought an action against that company for divert-
ing water from the river. The Lehigh Valley Rail-
road Company, lessee of the Canal Company, sought
to enjoin the suit. The question as to the amount
of water stored by the increased height of the dam
was evidently of some importance in the suit, In
the opinion in the Chancery suit, 3 Stewart, at
page 160, the Chancellor says:

“According to the answer, about 1864 the
Society increased the height of their dam
across the Passaic River, three feet, and by
that means erected a large reservoir, capable
of Containing nearly seven million cubic
feet of water, and the result was such an in-
crease of their power at Paterson as sub-
stantially to double it.”

The answer in above suit was offered in evidence,
and the clause in question is printed on page 61 of
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the testimony. This answer was under the seal of
the company.

The present engineer and governor of the Society
say that the above estimate of the increase gf
power is overestimated, but they still admit that
the gain in power is a material one.

Mr. Cook, the engineer of the company, testifies
about the storage caused by the increased height
of the dam (Case, p. 39) :

Q. As | understand, the raising of this
dam to its present height gives you about
two and a half more hours per day service
than you would have had under the old con-
ditions? A. No; only when you draw on
that storage. Where there is water wasted
the storage is of no account. So far as the
storage 3oes it is of no account when water
is wasted.

Q. Have you a chart or table showing the
number of days when water is wasted? A.
Nobody can tell that, but the chances are
that there will be water enough to operate
that hydro plant in an average year, judging
by past experiences, somewhere between one
hundred and eighty and two hundred days.

Q. And the rest of the year you must draw
on storage? A. The storage can be utilized
either there or in the old system of canals.”

In addition to this gain by storage there is also
a °f five feet from tlle increased head (Case,

The Act of 1868 providing for the taxation of the
real and personal property of the company ac-
quired under the act certainly did not mean only
suc property as was taken by assessment. It
meant all real and personal property acquired for



36

the purpose of developing and improving the water
power of the Passaic River.

The date of the purchase of the land devoted to
this purpose is not important.

Suppose that the Society raised the dam it main-
tained at the time State v. Flavell was decided for
the purpose of diverting water from reservoir to
supply certain silk dyeing establishments with wa-
ter. It could hardly be said that the dam in such
case would be free of taxation.

Or if the Society found that some of its vacant
and unused land referred to in State v. Flavell,
and which that case decided should be taxed, could
be used by it to increase and develop the water
power of the Passaic River under the Act of 1868
and applied it to that purpose should it not be
taxed.

The words “real and personal property acquired
under this act” are used in the 1868 statute in a
very broad sense. It means more than such land or
personal property as might be purchased under the
act.

It includes property created by the company,
such as the additional structures and buildings
erected to increase and develop the water power of
the Passaic River. It was intended to include such
structures as this hydro-electric plant (considered
apart from the land on which it stands). It must
include the additional water power developed under
the act.

It was admitted that the hydro-electric plant was
built to develop and increase the water power of
the Passaic River at the Great Falls.

Mr. Gardner, the present governor of the Society,
so admits.  (Testimony, page 55, line 13, etc.)

The company obtained title to the lands taxed
in 1792, and have since retained them in a vacant
condition. It did not devote them to the purposes
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of. the Society under its charter. Therefore they
were taxable. When they are put to use, even
though it be an incident of manufacturing, they do
not cease to be taxable if it be in connection with
the raised dam and under the provisions of the Act
of 1868.

POINT V.

The property of the Society is not
exempt from the State School Tax.

The property is described on the tax bills as fol-
lows:

Fronts. Land Val. Bldg. Val. Tax.
42-64 McBride Ave. .. $3,600 $68.76
Rears.

42-64 McBride Ave. .. 900 17.19
66-72 McBride Ave. .. 1,000 19.10
74-76 McBride Ave. .. 800 15.28

78-90 McBride Ave. .. 700 $167,985 320851

Total............ $7,000 $167,985 $3,328.84

This total tax of $3,328.84, although assessed in
five separate parcels, must be considered now as
one tract. The building is not actually upon the
plot where it appears in the assessment, but all ob-
jec%i/on on that score has been waived by the So-
ciety.

The tax rate is $1.91 for each $100. The return
shows this to include a county tax rate of $0.36956
per $100 and a State school tax of $0.25695.

The amount of the State school tax therefore is
$174,985, the total valuation, multiplied by $0.25695
or $449.62
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In State v. Flavell, 24 N. J. Law, it was decided,
as appears from the opinion (p. 380) :

“They (the prosecutor in the present case)
are liable to taxes under the authority of
this State for the use of the State only. It
is conceded that the entire assessment sought
to be relieved against in this cause was made
for township and county uses.”

In making the claim, therefore, that part of the
present tax is levied for the use of the State we are
raising a new point.

In commencing on this section of the Society’s
charter, the Court, in State v. Flavell, says (p.
379) :

“The language of the enactment leaves no
room for the application of the principle
adopted in the case of the Railroad v. Hil-
legas, 3 Harr., 11, 71, that all taxes are
State taxes, because they are imposed by
the authority of the State. This section, in
the most explicit terms, distinguished be-
tween the authority by which taxes are as-
sessed and these uses to which they are ap-
plied. The exemption ‘is from all taxes,
charges and impositions whatsoever under
the authority of this State, whether for State
or for county uses, or for any other use
whatsoever.” The proviso is, that, as to the
lands, the exemption ‘shall continue in force
for the term of ten years only, after which
it shall be lawful to lay such taxes for the
use of the State upon the said lands, &c., as
shall be laid upon other lands, &c., of like
value, nature or description.” The first
clause of the proviso, standing alone, would
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limit the operation of the exemption clause,
so far as regards the real estate, to the term
of ten years. The second clause of the pro-
viso qualifies the limitation, by confining it
to a particular class of taxes. The effect of
the whole proviso, taken together, is not to
determine the entire operation of the exemp-
tion clause at the end of ten years, but to
narrow its operation at that time to a part
of the subject matter to which it originally
applied.

It was argued with much ingenuity that,
by the proviso, the exemption of the real
estate from taxation totally ceases at the
expiration of ten years; that the last clause
of the proviso was designed merely to pro-
vide for the mode in which the State taxes
should be assessed, and cannot by mere im-
plication revive the exemption from town-
ship and county taxes. However plausible
the suggestion may be, it is obvious that it
is not the natural and plain meaning of
the section. That construction can only be
reached by detaching the various members
of the sentence from the relation in which
they stand to each other. The proviso, as it
stands in relation to the exemption clause,
declares that the exemption of the lands of
the society from all taxes, for State, county,
or other uses, shall continue in force for
the term of ten years only, after which the
exemption shall not include taxes for State
uses.

By the terms of the charter, the lands of
the society were exempted from all taxes
whatever under the authority of this State
for the term of ten years. From the expira
tion of that term the lands are exempt from
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all taxes for county, township or city pur-
poses. They are liable to taxes under the
authority of this State for the use of the
State only. It is conceded that the entire
assessment sought to be relieved against in
this cause was made for township and county
uses.”

The question as to when a tax is levied for the
“use of the State” or “for local use” has not been
decided in this State.

The very fact that it is practically impossible to
determine this question with any approach to ac-
curacy is a good reason for overruling State v. Fla-
‘sell. In one sense all taxes are levied for the use
of the State. It only has the authority to tax,
and it alone owes certain duties to its citizens. It
is the duty of the State to dispense justice and to
protect its citizens and to preserve order within its
borders. In carrying out this duty it sets up courts
of justice and defrays the expense thereof, partly
out of the State Treasury and partly by compelling
the various communities of the State to tax them-
selves for the purpose. The salaries of the Supreme
and Circuit Court Justices are paid by the State.
The jurymen are paid by the county. A stranger
may come into the State and institute a suit in the
Supreme Court and havo the same tried by a jury
of Passaic County, at the expense of the County.
Money raised for the purpose of maintaining the
courts is raised for a State purpose. The amount
required to operate the courts in Passaic County,
as appears from the County Ordinance, is $82,000,
quite a large item.

It is the duty of the State to properly police its
territory. Some States have a State Constabulary.
New Jersey fulfills this duty to its inhabitants by
compelling the local communities to organize and
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pay a local police force. Yet they are upholding
the peace of the State of New Jersey. They are
performing a duty which it is incumbent upon the
State to perform and which it has simply shifted
upon the municipalities. The amount raised for
this purpose in the City of Paterson is something
over $208,000. Yet if the city police at any time
did not adequately preserve the peace the militia
would be called in and the expense borne by the
State.

So we might go through the various city and
county expenditures and find that many of them
are for State purposes. There are many expendi-
tures made from the State Treasury that would nat-
urally be considered for local purposes.

The State, for instance, maintains a system of
inspection of tenement houses. This under most
views would be considered a local purpose. It like-
wise maintains a civil service commission, a large
part of whose function is maintaining a supervision
over the appointment and dismissal of municipal
employees. There are many other departments of
the State Government whose functions seem to ex-
tend to local affairs.

It seems almost impossible to draw a line between
what may be considered a local purpose under this
charter and what a State purpose.

This difficulty argues strongly against the
strength of State v. Flavell.

Officers paid by counties have been held to be
“State Officers.”

In Burgan v. Civil Service Commission>84 N. J.
L.} page 219, the secretary of a county tax board,
who under P. L. 1906, page 210, was to be paid out
of the county treasury, was held to be “an officer
in the paid service of the State,”



The same thing was held in the case of Paddock
v. Hudson Tax Board, 53 Vroom, at page 361, where
the Court said:

“There is no merit in the claim that the
relator was not in the paid service of the
State. The mere fact that the county paid
him his salary does not, according to the
reasoning in Pierson v. O’Connor, 25 Vroom,
36, make him less a person in the paid ser-
vice of the State.”

In Freeholders, &c., v. Stevenson, 46 N. J. L., 173,
the question came up whether a statute fixing the
salary of the Prosecutor of the Pleas of Passaic
County was a special law regulating the internal
affairs of the county. It was so held. The prevail-
ing opinion was written by Justice Van Syckel,
who said (page 187) :

“This law attempts to fix the salary of
the Prosecutor of the Pleas of Passaic
County. It is true that the prosecutor rep-
resents the State in the administration of
the criminal law, and while the administra-
tion of justice within a county may not prop-
erly be termed an internal affair of the
county, the amount of compensation which
public officers who administer the laws shall
receive from the county treasury is an af-
fair which concerns the county alone, and
not the State. This statute does not affect
the administration of justice in anywise; it
relates wholly to the salary which the county
shall pay. Those who control the county
finances are charged with the duty of rais-
ing the necessary funds to pay such salaries,
and upon such laws depend the extent to
which the county shall be burdened by taxa-
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tion. In no respect can the internal affairs
of a county be more materially regulated.”

Justice Dixon wrote a dissenting opinion on the
point, saying (page 189) :

“Does this law purport to regulate the
internal affairs of the counties where it is
to operate? It attempts to fix the salary
payable by the County of Passaic to the
prosecutor of the pleas of that county Is
the payment of that galaxy an internal af-
fair of the county? | think not. The com-
pensation of the prosecutor is a necessary
inmdent of the prosecution of crimes within

e body of the county, and such prosecution
cannot property be regarded as an internal
affair of the county. The offences to be pros-
ecuted are violations of State laws, commit-
ted against the peace of the State, prosecuted

6 Stdd beforlSudgte paimale byYudd
ae’ e penalties to be imposed are in-
flicted by direct authority of the State and
mainly under State supervision, and whether
in any case they shall be remitted is deter-
mined in a Court of the State. These things
ave een so ever since the commonwealth
a“d the™ «ow, in my judgment,
that according to the general consent of our
people, the repression of crime in each
county concerns the State at large and is
not an internal affair of the County. The
incidents partake of the character of the
principal.’
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W hile a tax may be levied for a local purpose

IT MAY STILL BE FOR THE -USE” OF THE STATE.

The words of the charter limiting the exemption
are “after which time it shall be lawful to lay such
taxes for the use of the State, &.”

The word “use” is not synonymous with “pur-
pose.” The case of State v. Flavell did not hold
that taxes might be laid for State purposes and
not for local purposes, but that taxes might be laid
for the use of the State.

While the exemption granted in the beginning of
the fourth section of the charter was as to all taxes,
&c., “under the authority of this State for State
and county uses, or for any other use whatever,”
yet the limitation of the exemption following later
reverses the order and makes it “for the use of the
State,” not for State uses.

The purpose for which the tax is laid does not
determine whether it is lawful or not. That is de-
termined under this charter by whether the tax is
to be applied to that purpose by the State or by a
subordinate governmental agency.

By means of the State School Tax the
money of one municipality or taxing
district is taken and expended in anoth-
er municipality or taxing district.

Such being the case, the State School
Tax, if a tax for local purposes, is in-
valid.

The State cannot tax one community for the
benefit of another. This was pointed out by Justice
Van Syckel in Baldwin v. Fuller, 39 N. J. Law,
at page 586 {affirmed 40 N. J. Law, page 615), in
the following language:

“The power of the Legislature over the
subject is certainly not absolute, for it will
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be conceded that the assessment of one school
district for the benefit of another would be a
palpable trespass upon the rights of private
property.”

And further on page 578 of the same case the same
Justice points out:

“That the Legislature may designate cer-
tain occupations, trades, or employments as
special subjects of taxation, or discriminate
between different kinds of property in the
rate of taxation, or apportion the tax among
classes of persons or property made liable to
taxation, in such manner as may seem fit,
provided it is apportioned upon the rule of
uniformity, may be conceded. From the op-
eration of such laws, no injustice necessarily
flows. The class of tradesmen upon which
they act, must add the burden to the selling
price of their wares, and thus, ultimately, it
is distributed over the community with an
approximation to equality. Wkere real es-
tate is selected to bear the heavier load, uni-
formity is still preserved—it acts on each
and all in their turns, as they become owners
of lands, and ceases to be exacted of them,
when they no longer hold the estate in re-
spect of which the duty is required.

But it seems equally clear that a tax for
State purposes must fall upon the State at
large, for county purposes, upon the county,
and for the public uses of any lesser politi-
cal district, upon such district. The county
of Hudson could not be required to defray
the entire expense of the State government,
nor could one township, in that'county, "be
compelled to yield the whole revenue neces-
sary for county purposes; nor could the
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Legislature impose upon a single citizen the
whole burden of taxation in the township in
which he may reside. Any such fiscal
scheme would be pronounced, by the common
judgment of mankind, so contrary to the
principles of natural justice, that we would
be driven to conclude that there was some
radical error in the premises upon which its
justification was grounded.”

The State school tax is levied in proportion
TO THE ASSESSED VALUATION OF THE PROPERTY IN THE
VARIOUS TAXING DISTRICTS BUT IS DISTRIBUTED IN AN
entirely different manner. 1€N per cent, may
be withheld and not returned to the county where
the money was raised, and further in the distribu-
tion of the money sent into each county the distri-
bution of the money produces many inequalities
so that some districts receive much less than they

aid.
P A State school tax was first imposed by P. L.
1871, p. %.

The State constitution (Article IV, Section 7,
par. 6) as amended in 1875 provides:

“The Legislature shall provide for the
maintenance and support of a thorough and
efficient system of free public schools for the
instruction of all children in this State be-
tween the ages of five and eighteen years.”

The present School Law provides for the levying
of a State school tax (Compiled Statutes, p. 4780).
Article XV11 is headed “State School Tax.”

Section 177 provides, among other things:

“A State school tax shall be annually as-
sessed, levied and collected upon the taxable
real and personal property in the State.”
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This tax is apportioned by the State Comptroller
amongst the several counties and the County Col-
lector of each county apportions it amongst the
several municipalities of the respective counties.
Each municipality pays its share of the tax to the
County Collector, who in turn pays it to the State
Treasurer.

The State tax, together with other State school
moneys, is then distributed to various munici-
palities by a complicated system laid down by Sec-
tion 182 of the School Law.

This distribution is based principally upon the
number of teachers employed and upon the attend-
ance of pupils.

Money for the erection of buildings and other
such items is raised by direct local taxation. School
Law, Section 76. Money for current expense, in
addition to the share of the State school money, is
obtained by local taxation. School Law, Section

The State School Law is a comprehensive statute
controlling the operation of the locafschool boards.
In certain contingencies there may be withheld
from a municipality its share of the State school
tax distribution.

The State School Superintendent is given super-
vision of every school in the State. School Law,
Section 9.

In the argument before the Supreme Court we
cited the opinion of Justice Dixon in the case of
Riccio v. Hoboken, 40 Vroo'm, 104, as supporting
our contention, but that Court interpreted that
case as an authority against us. It is true that Mr.
Justice Dixon, In his opinion in that case, after
pointing out a number of statutes in which the Leg-
islature treated the public school as in some re-
spects a matter of local concern, said:
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“Indeed it may be truthfully said, at no
time prior to the adoption of the amendments
of 1875, can anything be discovered in our
legislative history on the subject of public
education which does not point to the sup-
port and management of common schools in
cities and in other municipalities as a mat-
ter, more or less, of local concern.”

This we have conceded and the decision of that
case shows that even after the adoption of the con-
stitutional amendment of 1875 the public school
system is still “more or less” a matter of local con-
cern.

Our contention is that in some respects it is and
has for many years been a matter of State concern
and was so stated to be by Mr. Justice Dixon in the
opinion in question in the following language (40
Vr.) page 108) :

“The education of children is a matter
which concerns the State at large, as well as
the local community in which they dwell,
and may therefore reasonably be regarded in
either aspect. As a concern of the local com-
munity, it falls within the regulation of in-
ternal affairs, while as a concern of the whole
State, it falls within the other clause. The
Legislature has dealt with it from both
points of view. The State appropriations
treat it as involving the good of the State,
while the local provisions treat it as of nar-
rower moment.”

Our contention is that the Legislature has treated
the public school system as a State matter to the
extent of the appropriations made to it from the



m\Vé contend that under this provision the State
could impose lawful taxes and could use them in
any lawful way even if such use was in connection
with some matter of local concern.

POINT VI.

The case of State \r. Society, etc., 43
iv. J. Equity, 410, does not control the
questions now under consideration.

The City of Paterson was no party to the case,
and is not bound by it as res judicata.

The Society resisted the franchise tax imposed
by the State in that case:

1. Because it was exempt by its charter.

2. Because it was a manufacturing corporation
doing business in this State, and exempt under the
statute imposing the tax.

The decision must have been upon the second
ground, because the statute imposing the tax ex-
pressly exempted manufacturing corporations do-
ing business in this State. Under this statute no
tax could have been levied upon the Society, if it
was actually engaged in other business than manu-
facturing. The tax was on the franchise of the
Society which limited the company to manufactur-
ing within the State. If the company went outside
of its charter it could not have been taxed, the only
remedy being by information by the Attorney-Gen-
eral to compel it to cease its illegal acts.

We respectfully submit that the Supreme Court
should be reversed and the tax upheld for the rea-
sons herein set forth.

EDWARD F. MERREY,
FRANCIS SCOTT,
Of Counsel with City of Paterson.

[8871]
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State, whether the money so appropriated is raised
by a State school tax or in any other way.

As early as 1817 the Legislature has denom-
inated money raised by the State for the purpose
of support of the school system as money raised for
a “State use.”

By P. L. 1817, page 26 (Harrison, page 612), it
was enacted:

“That the six per cent, stock of the United
States, belonging to this State, purchased
and hereafter to be purchased in pursuance
of an act entitled ‘An act directing the in-
vestment of certain moneys belonging to this
State/ passed the ninth day of February,
1816, all dividends which may hereafter be
received on the shares of this State in the
capital stock of the Cumberland Bank, and
on the shares of the State in the Newark
Turnpike Company, all moneys to be re-
ceived on the sale of the house and lot be:
longing to the State in the City of Jersey,
AND ONE-TENTH PART OF ALL MONEYS HERE-
AFTER TO BE RAISED BY TAX FOR THE USE OF
the State, Shall be, and the same are hereby
set apart and appropriated for the purpose
of creating a fund for the support of free
schools in this State.”

Could it be said that this Society was exempt
from the one-tenth part of the taxes levied for the
use of the State as referred to in the above statute
simply because the money was paid into the school
fund?

The charter provides that after ten years from
the date of incorporation it should be lawful “to
lay such taxes for the use of the State”; that is in
such way as the State might want to use them.
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Society for Establishing Use-
ful Manufactures,
Prosecutor-Respondent,

Ys. On Appeal
\ from Supreme
City of Paterson and Eugene ( Court.
Wickham, Receiver of Taxes |
and Assessments in the City 1
of Paterson, 1
Defendants-Appellants. |

BRIEF FOR RESPONDENT.

Statement of the Case.

This appeal brings up for review a judgment of
the Supreme Court on writ of certiorari, setting
aside certain tax assessments for the year 1014 on
the Society’s property, consisting of land and a
hydro-electric power plant and auxiliary steam
power plant, erected thereon, located on McRridc
Avenue in the Sixth Ward of the City of Paterson,
and known as Lots 42 to 106 McBride Avenue,
being the property colored pink on Exhibit P-4,
facing page 87. Spruce Street, McBride Avenue
and Ellison Street (also shown on said map) are
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all now known as McBride Avenue (p 13, lines
30-35).

The assessments vacated were under Six sep-
arate tax bills as follows:

McBride

Avenue ASSess-

Lots. ment. Rate. Tax.
42-64 Fronts Real Estate $3,600 191  $68.76
42-64 Rears u 900 1.91 17.19
66-72 u a 1,000 191 19.10
74-76 a a 800 1.91 15.28

78-90 Real Estate $700
Buildings 167,285 167,985 191 3,208.51

92-106 Real Estate 4700 191 89.77

$178,985 $3,418.61
(Exhibit P-2, pp. 77-82; p. 12, 11 22 to 30).

The location of these lots will be readily under-
stood by referring to the map (Exhibit P-4, facing
p. 86).

The taxes for the year 1914 on Lots 22 to 40
McBride Avenue, which lots are not at present util-
ized in connection with any buildings, were paid
December 22, 1914 (p. 12, 1 35, to p. 13, 1 3; see
tax list facing p. 5).

The Society had recently built a modern hydro-
electric power plant upon part of this land and an
auxiliary steam power plant on another part of the
land, as shown on said map. The hydro-power
plant was commenced to be erected in 1913 and was
completed in 1914, and the first assessment upon



3

the building, the one now in question, was for the
latter year (p. 17).

It was not a complete assessment (p. 17,11. 31 to
33). The assessment treats the hydro-power plant
as located on Lots 78-90 McBride Avenue, which is
not correct, but the respondent made no point out
of that irregularity (p. 18). There was no assess-
ment for the year 1914 on the steam power plant
which stands on Lots 48-60 McBride Avenue, as
that building was not completed until the follow-
ing year (p. 18).

The land upon which these buildings stand had
been owned by the Society for many years. The
land upon which the steam power plant stands it
acquired title to under two deeds, one from An-
thony Van Blarcom on July 3rd, 1792, conveying
a tract of 28.08 acres, and the other from John I.
Post on June 27th, 1792, conveying a tract of 122.22
gcé;es (pp. 14-15j see map Exhibit P-7 facing p

The land upon which the hydro-electric power
plant stands the Society acquired title to under a
deed from John Colt dated December 8th, 1834, con-
veying a tract of 10 acres, including the bed of
the Passaic River (p. 16 and map Exhibit P-7
facing p. 86).

Title to these lands has been held by the Society
ever since these deeds were given (p. 17). The as-
sessment of $167,285 as the value of the buildings
on Lots 7890 (sic) is the assessment on the hydro-
electric plant (p. 18). The respondent objected,
however, to the total assessments $178,985 on all
the lands and buildings, the same being then all
used as one entire property.
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The hydro-electric plant is located on the edge
of the cliff just across the tongue of land that goes
out from Spruce Street to the chasm bridge, which
is just about opposite the end of the Society’s dam.
It is built upon the bed of the Passaic River. It
is used and to be used to effect a more economical
operation and use of the water power of the So-
ciety by bringing the use of all the water into one
station, thus effecting economies of operation and
construction. It is the present custom to use all
the power developed in one station for the sake of
economy and more efficient operation. The form
of power created from this hydro-power plant is
electric power. It is created by means of water
wheels and direct connected electric generators and
from the station is distributed to the mills along
the raceways and to other parties. The steam
power plant is located east of the hydro-power
plant, across the pool and about 200 feet distant,
and the steam-power plant and the hydro-power
plant are correctly designated on the two maps,
Exhibits P-4 and P-7, facing p. 86 (see pp. 34 and
35).

While it was the intention of the Society to sell
the electricity to various manufacturers along the
raceway, and only the surplus power, if any, to the
Public Service Corporation, at the time the testi-
mony was taken the Society had not completed its
arrangements with the mill owners along the race-
way and the Public Service Electric Company was
therefore getting the greater part of the current (p.
35, 11 15 to 23; p. 40, 1 9 et seq.).

The customers of the Society, including the Pub-
lic Service Corporation, use the electricity fur-
nished by the Society for manufacturing purposes,
although the Public Service Corporation can, of
course, use it also for other purposes.
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The respondent claimed that the property in ques-
tion consisting of the said land and building was
exclusively devoted to and used for manufacturing
purposes for uses incident to the operation of the
Society’s incorporation, and that under the charter
of the Society, said property was exempt from taxa-
tion by the City of Paterson.

The Society for Establishing Useful Manufac-
tures was incorporated November 22, 1791, by spe-
cial act of the Legislature, entitled “An act to in-
corporate the contributors to the Society for Estab-
lishing Useful Manufactures, and for the further
encouragement of the said Society.” (See Folio
Edition of the Laws of New Jersey, revised and
published under the authority of the Legislature by
William Patterson in the year 1800, at p. 104.)

The preamble to the act of incorporation reads
as follows:

“Whereas it is represented to this legis-
lature, that a subscription has been made,
for the purpose of introducing and establish-
ing useful manufactures to an amount which
already exceeds two hundred thousand dol-
lars; and whereas the State of New Jersey,
having been deemed by the contributors the
most suitable for carrying the same into ef-
fect, the aid of the legislature has been re-
quested, in promotion of the views of the said
contributors ; and whereas it appears to this
legislature that the granting such aid will he
conducive to the public interest; therefore
Be it enacted, etc.”
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By the fourth paragraph of the act which is the
charter of the Society, it is provided as follows :

“IV. And the more effectually to encour-
age so useful and beneficial an establish-
ment, be it further enacted by the authority
aforesaid, That all the lands, tenements,
hereditaments, goods and chattels, to the
said society belonging, shall be and they are
hereby declared to be free and exempt, from
all taxes, charges and impositions whatso-
ever, under the authority of this state,
whether for state or for county uses, or for
any other use whatsoever, provided always,
that the said exemption shall not be con-
strued to extend to the private or separate
property of any member of the said corpo-
ration, in his or her individual capacity ; and
as touching the lands, tenements, and hered-
itaments, of the said society, shall continue
in force for the term of ten years only, after
which term it shall be lawful to lay such
taxes, for the use of the state upon the said
lands, tenements, and hereditaments, as shall
be laid upon other lands, tenements, and
hereditaments of like value, nature or de-
scription; provided nevertheless, That in
case the said taxes shall be laid by way of
assessment, it shall be according to a certain
rate percentum, to be prescribed in the law,
laying such taxes, of the true and absolute
value of the lands, tenements, or heredita-
ments, whereupon the same shall be laid or
assessed, and shall not extend directly or in-
directly to the moneys, goods, or chattels,
whether in possession or action, or to the
profits, real or supposed, of the said society.”



POINT I.

Under the above paragraph of its
charter the Society is exempt from tax-
ation upon the lands in question in this
proceeding (see Reasons, pp. 90-92).

The following authorities have sustained the le-
gality of the exemption:

State v. Flavel (New Jersey Supreme
Court, February Term, 1854), 24 N. J.
Law, 370.

City of Paterson v. Society for Establish-
ing Useful Manufactures (New Jersey
Supreme Court, February Term, 1854),
24 N. J. Law, 385.

State v. Powers, Collector (New Jersey
Supreme Court, February Term, 1854),
24 N. J. Law, 400.

State v. Blundell (New Jersey Supreme
Court, February Term, 1854), 24 N. J.
Law, 402.

State y. Powers (New Jersey Supreme
Court, February Term, 1854), 24 N. J.
Law, 406.

State of New Jersey v. Society for Estab-
lishing Useful Manufactures (Court of
Chancery of New Jersey, October Term,
1887), 43 N. J. Eq., 410.

In re Application of S. U. M. for vaca-
tion of tax assessment for the year 1913
on property in the Seventh Ward of the
City of Paterson, before the Board of
Equalization of Taxes. (Note: A
printed copy of the opinion in this last
case will be handed up to the Court
with this brief.)
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A close reading of all these cases is respectfully
bespoken before proceeding further with the read-
ing of this brief.

Under these authorities I respectfully insist that

this particular property of the Society is exempt
from taxation for two reasons:

(1) Because it is being utilized by the Society
for the express purpose of manufacturing elec-
tricity. The business of generating electricity is
a manufacturing business and the Society was ex-
pressly incorporated for the purpose of manufac-
turing.

(2) Because the buildings will be used for the
purpose of disseminating power among manufac-
turers in the City of Paterson in the same manner
as the water of the Society was utilized for the same
purpose, and it was held, in the case of State v.
Flavel, supra, that the utilization of its water-
power, not for the purpose of itself manufacturing,
but by confining its operations to creating power
and leasing out water privileges for manufactur-
ing establishments, was neither an abuse of power
nor a perversion of the end of its institution, and
the property so used was not subject to taxation.
The sale of its surplus power to the Public Service
Corporation could not be deemed a departure from
its charter, as that surplus power if not thus dis-
posed of would simply be wasted.

Under the doctrine of stare decisis, this Court
ought not, | respectfully submit, to do otherwise
than vacate the tax in question. Moreover, these de-
cisions, or at all events, some of them, have been
more than once referred to by the Court of Errors
and Appeals without any expression of disap-
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proval on its part, and having now stood unre-
versed for more than sixty years, have the addi-
tional sanction of age to entitle them to respect.

State v. Flavel, supra, and State v. Blundell’,
supra, were cited and relied on by Beasley, C. J.,
sitting in the Court of Errors and Appeals, in the
case of State, Netc Jersey Railroad Transportation
CGo. v. Hancock (New Jersey Court of Errors and
@Epeals, March Term, 1871), 35 N. J. Law, 537-

State v. Powers, 24 ~N J. Law, 400, supra, was
cited and relied upon by Mr. Justice Van Syckkl,
sitting in the Court of Errors and Appeals, in
Singer Mfg. Company v. Heppenheimer (New
Jersey Court of Errors and Appeals, March Term,
1896), 58 N. J. Law, 633-637, and it was again
cited and relied on by the same Justice in the same
Court in Hancock, Comptroller, v. Singer Mfg.
Company (New Jersey Court of Errors and Ap-
peals, June Term, 1898), 62 N. J. Law, 289-339.

Unfortunately | was unable to find any rule for
judgment entered in the Supreme Court in the case
of State v. Flavel, 24 N. J. Law, 370, that I might
offer the judgment in evidence as establishing the
Society’s non-liability for this tax as res judicata
between the City of Paterson and the Society.

Hancock, Comptroller, v. Singer Mfg.
Company, 62 N. J. Law, 289.
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POINT I1I.

Even if this were a case of first im-
pression, if there had been no previous
decisions of the Supreme Court estab-
lishing the Society’s immunity from
taxation, the .fact is that by its charter
itisexempt from all taxation except for
State uses, and this tax was therefore
properly vacated.

It may be noted, in the first place, that there has
been no attempt on the part of the Legislature to
repeal the fourth paragraph of the charter of the
Society or to render the Society liable for any
taxes other than those for the use of the State, but
as counsel for the appellants will claim that an act
passed March 30, 1868, entitled “An act to develop
and improve the water power of the Passaic River”
(P. L. 1868, p. 545, to which reference will be made
later on), operated to repeal that paragraph so far
as it would otherwise apply to the lands in ques-
tion, we shall later on demonstrate that the Act of
1868 referred to by counsel, has no effect whatever
upon the questions involved in this matter, and
that the contract between the City of Paterson and
the Society created by the fourth paragraph of the
Society’s charter is an irrepealable contract and one
entered into because the Legislature expected the
State to benefit by the incorporation.

The fourth section of the Society’s charter, after
exempting its property from taxation, provides that
as touching the lands, tenements and heredita-
ments of the said Society, this shall continue for
only ten years, after which it shall be lawful to tax
its lands for the me of the State. The words cre-
ating the exemption were “that all the lands, etc.,
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shall be, and they are hereby, declared to be free
and exempt from all taxes, charges and impositions
whatsoever under the authority of this state,
whether for state or for county uses or for any other
use whatsoever” The words in italics in the sen-
tence of the proviso “after which term it shall be
lawful to lay such taxes for the use of the state
upon the said lands, etc.,” are in apposition to the
words in the enacting clause, “whether for state or
for county uses or for any other use whatsoever.”
The proviso by plain implication limits the termi-
nation of the exemption to State taxes only.

It is an established rule of construction that ex-
pressio unius est exclusio alterius.

Brooms’ Legal Maxims, p. 298.
Dwarris on Statutes, 707.

The construction of the words of a statute must
be reasonable and according to the general intent
of the Legislature on the subject.

22 Pick., 571.

Here the object of the Legislature was to en-
courage the establishment of manufactures by a re-
lief from taxes.

Again, a statute must be so construed that no
clause or word is without effect. Dwarris on Stat.

06,1 Harr., 285. And here, if the effect contended
for is to be given to the first clause of the proviso,
then the second clause is useless and unmeaning—
there was no occasion to enact that “after that it
shall be lawful to lay taxes for the use of the state.”

This interpretation is also supported by the pro-
visions of the thirty-seventh section of the charter,
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which provides that the act shall be construed most
beneficially for the company.

The thirty-seventh section of the charter reads as
follows:

“And be it further enacted by the author-
ity aforesaid, That this wet shall in all things
he construed in the most favorable manner
for the said respective corporations, nor
shall any non-user of the privileges hereby to
the said corporations respectively granted,
create any forfeiture of the same; and not-
withstanding the members of the said respec-
tive corporations should fail to meet and
hold their elections as is hereby specified,
the said elections may be afterwards holden
and made in such manner, as shall have been
prescribed by the laws and ordinances of the
said respective corporations and the officers
for the time being shall continue to hold and
exercise their office, until others shall be
duly elected to succeed them at some subse-
guent meeting.”

Reference is made by counsel to the act entitled
“An act to develop and improve the water power
of the Passaic River” (P. L. 1868, p. 545), as in
some way affecting the question now under dis-
cussion. All we can do at the present time in an-
ticipation of counsel’s argument will be to analyze
the two acts, the charter and the Act of 1868, and
see exactly what was enacted by each statute.

First, by the charter:

The Society was incorporated and rendered able
and capable to acquire, purchase, receive, have,
hold and enjoy any lands, tenements, herditaments,
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goods and chattels of what kind or quality soever,
to an amount in value not exceeding $4,000,000,
and the same, or any part thereof, to sell, grant,
demise, alien and dispose of.

This gave it the right when it acquired riparian
lands on both sides of the river, to erect dams across
the river of any height or dimensions it chose, so
long as it returned the water into the bed of the
stream. It had, however, no power to condemn
lands for the purposes aforesaid. It would, of
course, be bound to compensate the owners of any
lands it flooded by means of its dams, and also any
riparian owners below from whom it unduly or un-
reasonably withheld the natural flow of the stream
by the erection of such dams.

By the seventeenth clause of the charter it. was
given the right to condemn lands and land covered
with water for creating navigable canals for the
purpose of transporting goods, wares and merchan-
dise, and also for the purpose of opening and clear-
ing rivers for navigation—but it in fact never exer-
cised any of such rights and never created a navi-
gabzlg)canal or made any river navigable (p 19 1
12-20).

By the thirty-seventh section of its charter it

was not obliged to use privileges it did not desire
to use.

A very interesting history of the work of the So-
ciety and of the progress it made in that work will
be found in Chancellor Wirtiamson's opinion in
Society v. Morris & Essex Canal Co., 30 N. J. Eq.,
145, a careful perusal of which is respectfully be-
spoken.
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Mr. Rossiter testified that about the year 1864
the dam at the Great Falls had been temporarily
raised about two or three feet by planking, and
lands of one Van Houten and some other upper
proprietors had been flooded. There had been liti-
gations between Van Houten and the Society on
this subject and the Act of 1868 was procured to be
passed in order to enable the Society to condemn
Van Houten’s lands under that act (p. 26, 11 30 to
38; p. 27, 11 1-35).

There was no other object for the passage of that
act except to enable the Society to condemn lands.
There could have been no other object because
every power conferred by that act on the Society
it already possessed, except the single power to con-
demn. The first paragraph of the Act of 1868 pro-
vides:

“that it shall be lawful for the said company
to develop, increase and improve the water
power of said river above the great falls, and
to create ponds or reservoirs of water there-
in, and in other streams in said county to be
used therewith; and to that end may erect
dams in said river and streams, and raise
and increase the height of any dam or dams
heretofore erected in said river, to such
height as they may deem necessary for the
purpose by this act authorized.”

The residue of the statute simply provides for
condemning lands that might be flooded by raising
the dam, or that might be taken for the erection of
the dam, and thé sixth clause provides that no ac-
tion shall be sustained in any court for the recovery
of any damages for the erecting, raising, maintain-
ing and using any such dam or reservoir except as
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herein provided for (viz., under the scheme of con-
demnation established by the act), and that all
real and personal property of said Society, acquired
under this act, shall be subject to taxation in the
same manner as other real and personal property in
the City of Paterson are subject thereto.

Manifestly, the real and personal property of said
Society acquired under said act, which was thus
to be rendered subject to taxation, was any land
that was condemned by the Society under that act.
The Society had full power under its charter to buy
any lands it wanted to buy, and such lands were
to be free from taxes. The Act of 1868 gave it
the additional right to acquire lands by condemna-
tion, but such lands were to be subject to taxation.

__Tlle first section of the Act of 1868, giving the
Society the right to increase the height of its dam,
was merely introductory to giving it the right to
condemn flooded lands.

Mr. Rossiter testified that no lands were in fact
ever condemned under the Act of 1868 (p. 19, 1L
.21-30); that as soon as the act was passed, Van
Houten and the other upper proprietors submitted
to a voluntary settlement and granted the Society
an easement to flood their lands, retaining title to
the lands in their own names (p. 27, 1 35, to p. 28,
1 5). He further testified that when the Society
settled with these upper proprietors it obtained
from them grants of the privilege to raise the So-
ciety’s dam to a height not exceeding thirty-two
inches above the level of the top of the old stone
dam, and by means thereof to raise the water in the
said Passaic River and its tributaries and to back
and flow the same on the lands of the said upper
proprietors (pp. 30-32).
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None of these grants conveyed any title to any
land to the Society and both Van Houten and one
Benson continued to pay the taxes on their lands,
as presumably did all the other upper proprietors

*(p. 33).

If the proposition should be urged that this lan-
guage in the sixth section of the Act of 1868, “and
that all real and personal property of said society
acquired under this act, shall be subject to taxa-
tion,” means that all real and personal property
acquired subsequent to said act, shall be subject to
taxation, the answer is that the language is abso-
lutely incapable of any such meaning. The Legis-
lature could not have intended to say, “We will
give you the right to condemn lands for the purpose
of raising your darn, etc., upon condition that all
lands acquired by you after the passage of this act
shall be subject to taxation.” If that had been the
intention of the Legislature it would certainly have
been so stated in the statute.

In State v. Commissioners of Railroad Taxation,
38 N. J. Law, 472, Mr. Justice Van Syckel Said
(p. 475) :

“The well settled law in this state is that
the provisions of a special charter shall not
be altered or repealed except by express
words.”

See also:
Catholic Protectory, 56 N. J. Law, 385.

The mere fact that the Act of 1868 imposed a tax
on lands acquired under that act, viz., by condem-
nation, did not impair the exemption upon all its
other lands from general taxation contained in its
charter.
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State V. United Railroad & Canal Company (N.
J. Supreme Court, November Term, 1874), 37 N.
J. Law, 240, headnote 2:

“A corporation having an irrepealable
charter which provides for a special mode of
taxation, and that *no other or further tax
or imposition shall be levied or imposed upon
the said Company’ may consent to other tax-
ation, or a different mode of assessment from
that specified in its charter, by the accep-
tance of subsequent legislative acts, without
impairing the exemption from general taxa-
tion contained in its charter. In such event,
the new taxation becomes part of the original
contract, and modifies its terms to that ex-
tent, leaving the restriction therein on fur-
ther taxation in full force.”

Furthermore, that the Act of 1868 had no such
effect as that claimed by counsel, has already been

settled in the case of State of New Jersey v. Society,
43 N. J. Eq., 410, supra.

It was claimed by counsel in a former brief that
the property taxed was acquired in whole or in
part under the Act of 1868, and was, therefore, tax-
able and not exempt.

I quote from counsel’s former brief, to which I
have referred, as follows:

“The claim of the Society seems to be that
this means that only such property as mav
be acquired by condemnation under the act
shall be taxed. This position is untenable.
The Society was flooding the lands of the
upper proprietors. These men would not
sell or demanded too high a price. The State
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granted its right of eminent domain. With
this weapon in its hands, the Company again
approached the upper proprietors. They
surrendered without much ado. Because the
Company did not discharge its weapon
should it not pay for it? The act accom-
plished the purpose for which it was se-
cured and the Society should pay the price
agreed upon.”

| have already tried to explain that had the Act
of 1868 not been passed at all, the upper proprietors
might lawfully have given the easements they did
give, to flood their lands, and the Society might have
lawfully accepted the same, and there is no human
way of telling whether these upper proprietors
would or would not have come to an agreement
with the Society had the Act of 1868 never been
passed.

But assuming—just for the purposes of the pres-
ent argument—that these easements were given by
these upper proprietors to the Society in fear of
“the discharge of the weapon/’ and that in that
sense these easements may be said to have been ac-
quired under the Act of 1868—what possible rele-
vancy that fact would have as tending to show that
the property in question was acquired under the
Act of 1868 is something which | simply do not
understand.

I am dealing in this brief with the right to tax
this particular property of the Society and no other
property. | shall deal with other attempts of the
City to tax the lands of the Society as they arise.
But assuming just for the argument—(though, of
course, not conceding)—that the easements to flood
these lands were acquired under the Act of 1868,
and were taxable for that reason, what bearing at
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all has that upon the taxability or non-taxability
of these properties of the Society that were pur-
chased more than thirty years before the Act of
1868 was passed?

I could understand some sort of sense in coun-
sel’s argument if the tax which we are now con-
cerned with were a tax upon the property, or upon
the easement, which had been obtained from the
upper proprietors, the argument being that it had
been so obtained as a result of the passage of the
Act of 1868, but how it can be intelligently claimed
that the property now in question, most of which
had been owned by the Society from as far back
as the year 1792, and the part of it most recently
acquired haying been acquired by it as far back as
the year 1834, was acquired by the Society under
the Act of 1868 | cannot understand.

Counsel will say that the raising of the dam was
of material advantage to that property. Conceding
that, how does that indicate that the property was
acquired under that act? Take any property that
the Society owns—for instance, its. raceway, which
it has owned from the commencement of its incor-
poration up to the present time, and which it uses
or conducting water-power to different mills. The
raising of the dam was probably of some advantage
to the use of this raceway. Does counsel claim that
the raceway is now taxable? If there is any sense
m his argument’ it seems to me that his claim must
be that all the property of the Society is now tax-
able; in other words, that because it obtained from
the Legislature the right to condemn lands for the
purpose of raising its dam and the Legislature im-
posed the condition that any lands acquired under

hat act should be taxable, and inasmuch as the
raising of the dam was of advantage to its prop-
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erty as a whole, therefore the acceptance of that
charter, or that particular franchise, destroyed its
immunity from taxation altogether.

Of course, | altogether deny that the provision
in the Act of 1868 that "all real and personal prop-
erty of said Society acquired under this act shall
be subject to taxation in the same manner as other
real and personal property in the city of Paterson
are subject thereto” can possibly mean that all
real and personal property of the Society whose
value is increased by the passage of this act shall
be subject to taxation. Such a proposition would
be simply preposterous. What counsel really wants
to tax is the “franchise” which ha claims was
granted by the Act of '1868, but the act itself con-
tains no provision for taxing thé franchise. There
Is a vast difference between the franchise itself and
property acquired under the act.

| quote from Tuckahoe Oanal Co. v. Tuckahoe R.
R. Co., 11 Leigh. (Va.), 78:

“Now, | take a franchise to be (1) an in-
corporeal hereditament, and (2) a privilege
or authority vested in certain persons by
grant of the sovereign (with us, by special
statute) to exercise powers or to do and per-
form acts which without such grant they
could not do or perform. Thus it is a fran-
chise to be a corporation with power to sue
and he sued and to hold property as a cor-
porate body. So it is a franchise to be em-
powered to build a bridge or keep a ferry
over a public stream with a right to demand
tolls or-ferriage; or to build a mill upon a
public river and receive tolls for grinding,
etc. But the franchise consists in the in-
corporeal right; the property acquired is not
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the franchise. A bank has a right to pur-
chase a banking house; when purchased is
the bank building a franchise? Surely not,
for it is corporeal, whereas a franchise is
incorporeal.”

Assuming, then, that the Society acquired a val-
uable franchise by the passage of the Act of 1868,
there is no law anywhere to be found for the taxa-
tion of that franchise.

The value of the franchise was greatly impaired
by the passage of an act entitled, “A supplement to
an act entitled Am act to develop and improve the
water power of the Passaic River/ ” approved April
16, 1868, a few days after the act to which it was
a supplement was passed (see P. L. 1868, p. 1091),
and which rendered it unlawful for the Society to
increase the height of the Beatty Dam on the Pas-
saic River at Little Falls, or to erect any dam in
said river above Beatty’s dam.

The Society was thereby practically denied the
right to build any new dam at all and the only right
that remained under the Act of 1868 was the right
to raise the old dam, and to acquire lands for that
purpose by condemnation proceedings.

In counsel’s former brief, to which I have re-
ferred, he said:

“Since the Society has accepted this act,
it cannot now be heard to say that it already
had the power to do the very thing conferred
on it by Section 1.”

I do not say, and never did say, that the Society
had the power to do the things it was authorized
to do by Section 1 of the Act of 1868 without the
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consent of all parties affected. The Act of 1868
gave the Society the right to raise the dam without
such consent and provided a method for ascertain-
ing the compensation to be paid to the parties
affected by the raising of the dam.

| do say that, without the Act of 1868, the So-
ciety had the right, under its charter, and still pos-
sesses that right, to do the same things which it is
authorized to do by Section 1 of the Act of 1868
provided, however, that all parties affected first
consent.

As tending to show that property can be acquired
under the Act of 1868 by other means than by
condemnation, counsel point out that that act pro-
vides that the real and personal property acquired
under it should be subject to taxation, and that
there is nothing in the act giving the right to con-
demn any personal property, the argument being
that if personal property can be acquired other-
wise than by condemnation, and be taxed, why
cannot real estate be also acquired in a similar
manner and be taxed? | think in this argument
there lies a non sequitur.

I confess | do not understand how any personal
property could be acquired under the Act of 1868
unless perhaps such personal property as happened
to be located on lands which were condemned under
that act, and which personal property was de-
stroyed by the flooding of said lands. The commis-
sioners could undoubtedly take into consideration
the value of such personal property in awarding
compensation.

The Society was perpetually exempted under its
charter from paying any taxes at any time on its
personal property, and it had also the right under
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its charter to purchase “any lands, tenements, her-
editaments, goods and chattels of any kind or qual-
ity soever, to an amount in value not exceeding four
millions of dollars.”

I do not, therefore, perceive how the Society
could ever acquire personal property under the
Act of 1868 and be taxed upon it (unless in the
manner above suggested), because it could always
purchase all the personal property it needed under
its charter and not be taxed upon it. But, | sub-
mit, that the fact that it does not clearly appear
from the Act of 1868 how personal property could
be acquired under that act, cannot negative the fact
that it does clearly appear how real estate can be
acquired under that act, and the only way in which
it can he so acquired.

I regard all this discussion, however, as wide of
the mark because, as | have repeatedly said, even
if the easements obtained from the upper propri-
etors were obtained under threat of the weapon (to
use counsel's metaphor) of the Act of 1868, and as
such may in that sense be said to have been ac-
quired under that act, there was no weapon used
in the Society’s acquiring the lands in question, and
because these lands may have been benefited by
the passage of that act, that cannot render them
taxable, neither is there any provision for taxing
the franchise conferred bv the Act of 1868.
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POINT I11I.

The fourth clause of the charter of the
Society for Establishing Useful Manu-
factures constitutes an irrepealable
contract with the State.

(a) It constitutes a contract.

The act itself recites that the granting by the
Legislature to the Society of its charter, which nec-
essarily embraced all its terms, would be conducive
to the public interests.

“Whereas it is represented to this legisla-
ture that a subscription has been made for
the purpose of introducing and establishing
useful manufactures to an amount which al-
ready exceeds $200,000; and whereas the
State of New Jersey having been deemed by
the contributors the most suitable for carry-
ing the same into effect, the aid of the legis-
lature has been requested in promotion of
the views of the said contributors; and
whereas it appears to this legislature that
the granting such aid will he conducive to
the public interest, etc.”

In order to ascertain what an advantage the So-
ciety has in fact proved to the City of Paterson, it
is only necessary to read the opinion of Chancellor
Williamson in Society v. Morris & Essex Canal
Company, 30 N. J. Eg., 145, supra. Such charters
when accepted have been held to constitute con-
tracts in a multitude of cases.

State v. Berry (N. J. Supreme Court, May
Term, 1839), 17 N. J. Law, 80.

Gardner, Assessor of Jersey City, v. The
State (N. J. Court of Errors & Appeals,
July Term, 1845), 21 N. J. Law, 557.
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State v. Mansfield (N. J. Supreme Court,
November Term, 1852), 23 N. J. Law,
510.

State v. Commissioner of Railroad Taxa-
tion (N. J. Supreme Court, November
Term, 1874), 37 N. J. Law, 228.

The State Board of Assessors v. The Mor-
ris & Essex R. R. Co. (N. J. Court of
Errors & Appeals, November Term,
1886), 49 A. J. Law, 193.

Singer Manufacturing Co. v. Heppen-
heimer (N. J. Court of Errors & Ap-
gggls, March Term, 1896), 58 N. J. Law,

Sisters of St. Elizabeth v. Chatham (N. J.
Court of Errors & Appeals, November
Term, 1888), 51 A. J. Law, 89.

Mount Pleasant Cemetery Company v.
Newark (N. J. Court of Errors & Ap-
peals, June Term, 1890), 52 N. J. Law,
539.

Hancock, Comptroller, v. Singer Manufac-
turing Co'mpuny (N. J. Court of Errors
& Appeals, June Term, 1898), 62 N. J.
Law, 289.

(b) The contract is irrepealable.

It must be borne in mind that the charter was
granted prior to the passage of the Corporation Act
of February 4, 1846.

I quote from the opinion of Mr. Justice Van
Syckel in Hancock, Comptroller, v. Singer Manu-
facturing Company (N. J. Court of Errors & Ap-

eﬁls, June Term, 1898), 62 N. J. Law, 289-328, as
ollows:

“If the sixth section of the charter of the
company contains the entire contract, it is
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unassailable by state legislation. Both the
federal and state constitutions inhibit the
passage of any law by the state impairing
the obligation of a contract.

The state attempts to justify this tax by
reading into the charter of the Singer com-
pany the sixth section of the act of 1846
(Pamph. L., p. 16), which is as follows:

‘The charter of every corporation which
shall hereafter be granted by or created un-
.der any of the acts of the legislature shall
be subject to alteration, suspension and re-
peal in the discretion of the legislature.’

For many years after the passage of this
act it was uniformly held by the courts of
this state that the sixth section of the act of
1846 was to be literally read into every
charter thereafter granted by the legislature,
thereby rendering every such charter subject
to repeal or alteration at legislative discre-
tion. Such was the judgment of this court
in Morris and Essex Railroad Co. v. Com-
'missioners of Railroad Taxation, 9 Vroom,
472, decided in 1875. That case was removed
to the Supreme Court of the United States
and the decision of this court was reversed.
New Jersey v. Yard, 95 U. S., 104. The fed-
eral court, in reversing, declared that a leg-
islature could not bind its successors; that,
notwithstanding the act of 1846, it was still
competent for any legislature to make an ir-
repealable contract if it elected to do so, and
that it was therefore a question in every case
of a contract made by the legislature,
whether that body intended that the right to
change or repeal it should inhere in it, or
whether, like other contracts, it was perfect
and without the power of the legislature to
impair its obligation.
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The federal court held the contract under
consideration in that case to be irrrepealable
because it could not be believed that it was
the intent of either party to it that one
should be held forever and the other merely
at will, and it refused to read the act of 1846
into the contract because the contract was
inconsistent with it.

The rule thus so explicitly laid down by
the federal court has since been accepted as
the law of this court. Mate Board v. Morris
and Essex Railroad Co., 20 Vroom, 193. Un-
less, therefore, an intention can fairly be
drawn from the terms of this contract, as
agreed upon by the parties, to reserve to the
state the right to repeal the contract at will
without the consent of the company, there
can be no departure from it.

There is nothing in the language of this
contract which gives the slightest foundation
for the suggestion that the state reserved
the right to deprive the company at will of
the benefit it was to receive under the agree-
ment after it had fully performed on its part.

It cannot be conceived that either the
state or the company deliberately entered
into a contract by which it was understood
and intended that the state should be at lib-
erty to deprive the company of the benefit to
be derived from it as soon as the company
had performed on its part. Such a proposi-
tion could not have been seriously made by
the state nor for a moment entertained by
the company.

The terms of the contract and the circum-
stances attending it repel the assumption
that the entire engagement is not expressed
in the sixth section of the charter.
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When a contract is made, the good faith of
the state must be preserved and the contract
performed according to a reasonable and
just interpretation of it. * * *

It may be well to observe here that it could
not have been supposed by those who voted
for the constitutional amendments of 1875,
that it was intended to bestow upon the leg-
islative. branch of the state government the
power to disregard and violate the contracts
into which the state had previously entered.
I't would be a reflection upon the integrity of
those who framed the amendments to infer
such a power from any language contained
in them. That no such power resides in the
lawmaking power by force of the constitu-
tional amendments of 1875 was manifestly
the opinion of this court in Mount Pleasant
Cemetery Co. v. Newark, 23 Yroom, 539. So
free from doubt was this question regarded
that the distinguished Chief Justice who de-
livered the opinion of the court in that case
did not even suggest that it was a question
worthy to be considered.

The contract must be regarded as irre-
pealable.”

I am fully aware of the rule that where the pro-
vision in the charter granting an exemption from
taxation can be regarded as a mer.e gratuity, that
in such cases it does not constitute an irrepealable
contract, and is subject to legislative repeal. This
rule is laid down in Hanover v. Camp Meeting As-
sociation (New Jersey Supreme Court, February
Term, 1908), 76 N. J. Law, 65, affirmed on appeal,
76 N. J. Law, 827, as follows (quotation p. 66) :

“It is settled that the legislature may
enter into an irrepealable contract as to tax-
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ation with a private corporation, which is
not subject to alteration by a subsequent leg-
islature by virtue of the right reserved in the
Act of 1846 (Pamph. L., p. 16), which is now
section 4 of the Corporation 'act, Pamph. L.,
1896, p. 277; New Jersey v. Yard, 95 U. S.,
104; State Board of Assessors v. Paterson
and Ramapo Railroad Co., 21 Vroom, 446.

The question which arises is whether in
any particular case the exemption, total or
partial, is a mere gratuity or whether the
elements of a binding contract are present.
If the exemption is a mere gratuity, it is sub-
ject to repeal.

In the case of Mount Pleasant Cemetery
Co. v. Newark, 23 Vroom, 539, the court held
that there was a contract arising out of the
acceptance of the charter by the corporators,
the incurring by them of the expenditures in-
cident to the enterprise, and the expectation
by the legislature of benefit resulting there-
from. The charter in that case antedated the
Act of 1846.

In other cases it has been held that there
was no contract. Little v. Bowers, 17 Vroom,
300; affirmed, 19 id., 370. The case was sub-
sequently taken to the United States Su-
preme Court, but the writ of error was dis-
missed on another ground. 134 U. S., 547,
State Board of Assessors v. Paterson and
Ramapo Railroad Co., supra,” Newark and
South Orange Horse Car Railroad Co. v.
Clark, 24 Vroom, 332; affirmed 25 id., 213;
Flower Hill Cemetery Co. v. North Bergen,
39 id., 488; affirmed 41 id., 338.

In Cooper Hospital v. Camden, 39 Vroom,
691, the Court of Errors and Appeals said
that in order to sustain the claim that a con-
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tract had arisen, it would require something
more than the mere assumption and exercise
of the corporate powers. In New Jersey V.
Yard the consideration was a compromise of
a vexed question between the state and the
railroad company. In both the Singer Man-
ufacturing Company cases (29 id., 633; 33
id., 289), the consideration was the removal
of a part of the plant to New Jersey and the
investment of a large sum of money here.
Each case depends on its own facts. In
every case there is present the element of an
agreement evinced by the acceptance of the
charter, and the question necessarily is,
whether there is such a consideration as will
make the agreement a binding contract. We
fail to find a consideration in the present
charter. The whole language speaks of priv-
ileges conferred upon the incorporators. No
obligation is imposed upon them, nor is there
anything to indicate that the legislature ex-
pected the state to benefit by the incorpora- #
iion. To use the language of the Court of
Errors and Appeals, in the Paterson and
Ramapo Railroad Co. case, there was no
service, duty, expenditure or other remuner-
ative condition imposed upon the corpora-
tion, either directly or as a consequence of
the exercise of privileges and franchises con-
ferred by the same legislature. The case
does not differ in this respect from the
Flower Hill Cemetery Company case.”

It will be observed that in the case just quoted
the Court failed to find a consideration in the char-
ter then under examination. The Court pointed
out that no obligation was imposed upon the in-
corporators, nor was there anything to indicate that
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incorporation. In our case, however, the case at
bar, as | have already stated, the charter itself re-
cited that it appeared to the Legislature that the
granting of the charter would be conducive to the
public interest, and the opinion of Chancellor wWii-
liamson in Society v. Morris Canal Co. demon-
strates how vastly the City in fact benefited by the
incorporation of the Society.

The case at bar, | respectfully submit, does not
differ from the case of Mount Pleasant Cemetery
Company v. Newark (New Jersey Court of Errors
and Appeals, June Term, 1890), 52 N. J. Law, 539.
I quote from the opinion of Chief Justice Beasley,
as follows (quotation p. 540) :

The inquiry is, whether or not an assess-
ment upon the burying ground of the plain-
tiff in ertor, by virtue of proceedings to
widen one of the streets in Newark, is legal.

This tax thé cemetery company resists, on
the ground that it is entitled to exemptions
from such burthens Ty force of the sixth sec-
tion. of its charter, which enacts ‘that the
premises, burial lots, vaults, monuments and
other erections and fixtures of said cemetery,
Shall not be subject to any assessments, taxes
or fines, unless otherwise ordered by the
board of chosen freeholders of the county of
Essex.” This charter was created by an act
approved 24th January, 1844, and conse-
quently® so far as affects its conventional
qualities, is irrepealable by legislation.

On the 4th April, 1873 (Pamph. L., p.
629), a statute was passed authorizing the
‘assessment for street openings and all other
local improvements in the City of Newark/
of this cemetery company, and other corpo-
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rate property. It is not denied that this act
empowers the city to lay the assessment now
in question, if such thing can be effected, in
any mode, by legislative action.

That a charter of this kind constitutes a
contract between the state and the corpora-
tion has not been, and could not be, denied.
Since the decision of the Dartmouth College
case, there has been no doubt upon that sub-
ject; nor has it been, nor can it be, any more
in doubt, that by force of the pertinent pro-
vision of the constitution of the United
States such contract cannot be impaired by
the act of the legislature without the con-
sent of the corporators.

What will constitute such an impairment
of the charter is thus stated by Judge
Cooley in his summary of the doctrine as
adjudicated: 'Any law,’ says this accurate
writer, ‘'which enlarges, abridges or in any
manner changes the intention of the parties
discoverable in it, necessarily impairs the
contract itself, which is but the evidence of
that intention. The manner or degree in
which this change is effected can in no re-
spect influence this conclusion; for whether
the law affect the validity, the construction,
the duration, the mode of discharge, or the
evidence of the agreement, it impairs the
contract, though it may not do so to the same
extent in all the supposed cases.” Cooley
Tax., 80. * * *

Quotation page 542:

"It is true that it is insisted that this ex-
empting clause was a mere legislative grat-
uity, and does not constitute a part of any
contract between the public and the corpo-
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ration. But the fallacy of this position is
obvious, and the cases cited are irrelevant.
The decisions relied on are either instances
where the language used, the direct opposite
of the language before us, did not purport an
intention to impose any obligation on the
state—such is the case State v. Parker, Re-
ceiver, 3 Vroom, 426—or where there was a
merely gratuitous promise from the public
to the corporators, as is exemplified in the
cited case of the Rector of Christ Church v.
County of Philadelphia, 24 How. (U. g.),
300. It must certainly be conceded that if
an exemption from any public burthen be
made as a mere privilege, it may at any time
be revoked; such a concession would be pure-
ly nudum pactum, and as such would not be
legally binding.

But how is such a doctrine as this applic-
able to the case in hand? Here we have this
legislative promise of exemption set forth
in the original charter of this company; it
was made while the matter was in fieri, and
it was obviously an inducement to the cor-
porators to accept the charter and incur the
expenditures incident to the enterprise, and
on the other side, the legislature had for its
consideration the expectation of the benefits
that might result from such expenditures.
Such a situation has always, so far as has
been observed, been held to place the public
and the members of the corporation in the
attitude of contracting parties; it does not
seem to be possible to treat the question as
an open one.”

Under the above authorities, | respectfully sub-
mit that the Legislature would have no power to
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repeal the contract created by the fourth clause of
the charter of the Society, rendering it free from
taxation. | further submit that the Legislature
has never attempted to repeal said contract.

POINT IV.

W hile the general proposition is not
controverted, that a charter granting
an exemption from taxation must ordi-
narily be strictly construed against the
grant and in favor of the tax, neverthe-
less the charter of the Society having
expressly provided that it should in all
things be construed in the most favor-
able manner for the Society, and that
any non-user of the privileges thereby
granted to the Society should not create
any forfeiture of the same, this rule of
construction is not applicable to this
case.

In Brown University v. Granger (Supreme Court
of Rhode Island, February 11, 1897), 36 Atl. Rep.,
720, it was held that the general rule that laws ex-
empting property from taxation, being an abroga-
tion of a part of the sovereignty of the state, are to
be strictly construed against the exemption, does
not govern where the enactment itself declares the
rule of interpretation which shall be applied to it.

Quotation page 721:

“But it is argued by the city solicitor that
the phrase, ‘the college estate/ in the char-
ter, ought to be given its most limited mean-
ing, and held to include only the college
estate proper, i. e., the college buildings and
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grounds—and not the endowment of the col-
lege, which might comprise both real and
personal property; and in this connection he
argues that there is a wide difference be-
tween the meaning of the phrases, ‘the col-
lege estate’ and ‘the estate of the college.’
Perhaps there might be some force in this
argument if this phrase stood alone, but,
taken, as it must be, in connection with the
entire exemption clause in question, there
can be no doubt whatsoever that it was in-
tended to include property held by the plain-
tiff by way of endowment, as well as the col-
lege estate proper; and to place any differ-
ent construction thereon would be to do vio-
lence to the manifest intention of the legis-
lature. It is doubtless true that, in the con-
struction of statutes whereby the state has
abrogated a part of its sovereignty, the strict
rule of interpretation contended for obtains,
on the ground that the presumption is
against such abrogation of power. And as
in England, the crown is not reached by
statute except by express words or by neces-
sary implication in any case, where it would
be ousted of an existing prerogative or in-
terest, so here the state is not reached in any
such case except by the use of express words
or by necessary implication; that is to say,
it is to be presumed that the legislature does
not intend to deprive the state of any part of
its sovereign power, unless the intent to do so
is clearly expressed, or arises by necessary
implication from the language employed.
* * * This doctrine was clearly enunciated
in Bank v. Billings 4 Pet., 561, by Chief Jus-
tice Marshal 1, who, in speaking of the tax-
ing power of the state, said: ‘It would seem
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that the relinquishment of such a power is
never to be assumed. We will not say that
the state may not relinquish it; that a con-
sideration sufficiently valuable to induce a
partial release of it may not exist; but,, as
the whole community is interested in retain-
ing it undiminished, that community has a
right to insist that its abandonment ought
not to be presumed in a case in which the
deliberate purpose of the state to abandon
it does not appear.” When, however, as in
the case before us, the statute does con-
tain language which is not only easily cap-
able of the meaning contended for by the
plaintiff corporation, but was evidently in-
tended to have that meaning, and, further-
more, when there is coupled with said lan-
guage a positive direction as to the rule of
construction which shall he applied thereto,
the plain and obvious duty of the court is to
declare the intention of the law accordingly;
and to do otherwise, as the defendant urges
us to do in this case, would he to disregard
our highest obligation.”

The case of The People v. Theological Seminary,
174 111., 177, is not in point, The section of the act
there referred to as preventing the application of
the usual rules of strict construction of laws ex-
empting property from taxation provided that the
act “should be liberally construed in all the courts
for the purposes therein expressedIn that case
the very first question to be determined was, what
was the purpose expressed in the section under con-
sideration?

| also refer to the opinion of Chancellor Wii-
liamson in Society v. Morris & Essex Canal Co.,
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30 N. J. Eq., 145, in which the Chancellor recog-
nized the authority of the Legislature to legislate as
to the rules of construction which should be ap-
plied to the charter generally.

POINT Vv

Counsel may claim that because the Society has
sold to the East Jersey Water Company, Newark
and Jersey City certain rights to divert water, that
that amounts to a departure from the objects for
which it was incorporated, but clearly the munic-
ipalities whom the East Jersey Water Company
serves with water supplies, and Newark and Jersey
City, had authority to condemn the right to divert
such water, and if the Society could have been
compelled to dispose of these water rights by con-
demnation proceedings, why should it not do the
same thing by contract—especially in view of the
fact that according to Mr. Gardner, the Society got
a very much larger quid pro quo from the water
companies by private contract than it would have
been at all likely to have obtained under condem-
nation proceedings (p. 52, 1L 10-27).

See:

McCarter, Attorney-General, v. Hudson
ggounty Water Company, 70 N. J. Eq.,
5.
McCarter, Attorney-General, v. Hudson
County Water Company, 209 U. S., 349.
Wilson, Attorney-General, v. East Jersey
Water Company, 83 N. J. Eq., 42
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POINT VI.

| submit that the fact that the stock of the So-
ciety is owned by the New Jersey General Security
Company, which also owns all the stock of the Pas-
saic Water Company and the East Jersey Water
Company, is entirely immaterial to the present sub-
ject of discussion. There is no evidence in the case
that the interests of the Society have ever been
sacrificed or subordinated to the interests of the
other corporations, but rather the reverse (p. 52, 1
10, to p. 54, 1 29).

POINT VII.

The City Counsel contends that the making of
electricity is not within the scope of the Society’s
charter, his precise point being that “generating
electricity” is not “manufacturing.’™

This would seem unimportant in view of the fact
that the Society furnishes this electric power to
manufacturers for manufacturing purposes, and it
was held, in State v. Flavel, 24 N. J. Law, 370, and
in Society v. Morris & Essex Canal Co., 30 N. J.
Eq., 145, that cessation of actual manufacturing on
the part of the Society, but increasing its water
power and its uses for others to use in manufactur-
ing, was not an abuse or perversion of its charter,
and | have already pointed out that the sale of sur-
plus power which would otherwise be wasted to the
Public Service Corporation could not amount to a
perversion of the charter.

Nevertheless, | submit, that clearly the generat-
ing of electricity is “manufacturing” within the
meaning of the Society’s charter. It is absurd to
think that the Society could legally under its char-
ter improve its water powers and not make use of
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any modern improvement» in the use of those water
powers. If the use of electricity for power and
lighting purposes had been a known art in 1792
when the Society was incorporated, is it not abso-
lutely certain that the Society would have been ex-

ressl?/ given the right to convert its water power
into electricity ?

Frederick Electric Light & Power Co. v Fred-
erick City, 36 Atl. Rep., 362, holding that an elec-
tric company was not a manufacturing industry, is
altogether against the weight of authority.

For an admirable exposition on this subject |
refer to the case of People v. Wemple 129 N Y
543 (headnote) :

The generating of electricity is manufacturing.
Quotation :

If the question whether a corporation en-
gaged in the business of furnishing electricity
for lighting public and private places or for
power, is a manufacturing company, were
made to depend upon the meaning of these
words as found in dictionaries, or upon the
technical language of science in describing
electricity as a power or as an agent in
nature, it would doubtless be difficult and
perhaps impossible, to show that the pro-
cess which the relator calls manufacturing
produces anything that in a certain sense
and in some form did not exist before. That
however, is true of most, if not all, manu-
facturing operations. The application of
labor and skill to materials that exist in a
natural state gives to them a new quality or
characteristic and adapts them to new uses,
and the process by which this result is
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brought about is* called manufacturing,
whether the change is accomplished by man-
ual labor or by means of machinery. * *
But we think that these considerations are
by no means conclusive in determining the
true scope and meaning of the term ‘manu-
facturing corporations’ as they are used in
the statute. The true inquiry would seem to
be whether a corporation organized as this is,
and carrying on the business that this does,
and in the manner shown, would not be con-
sidered in common language as engaged in
some manufacturing process or carrying on
some manufacturing business, though grant-
ing all that is said by experts and others
about electricity as a natural element or
force. To say that electricity exists in a
state of nature and that a corporation en-
gaged in the business that the relator is, col-
lects or gathers it, does not fully or ac-
curately express the process by means of
which it is enabled to sell and deliver some-
thing useful and valuable to its customers.
The business in which the corporation is en-
gaged renders it necessary in the first place
to invest a large amount of capital in a
plant, which may appropriately enough be
called a factory. Then it must purchase and
consume a vast amount of coal to produce
steam and to furnish power for the opera-
tion of machinery. Then it supplies and
operates a complicated system of machinery
such as boilers, engines, dynamos, shafting,
belting and such other things as are com-
monly used in manufacturing establish-
ments, and then by means of wire cables and
lamps it lights streets and private houses by
electricity for a compensation. But the elec-
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tricity or electric currents that produce this
really cannot properly be said to be the free
gift of nature gathered from the air or the
clouds. It is the product of capital and la-
bor, and in this respect cannot be distin-
guished from ordinary manufacturing oper-
ations. According to the common under-
standing the electricity or thing which pro-
duces the results from which the corporation
derives its income, is generated or produced
by the application of power to machinery
and thus by means of a process wholly arti-
ficial the relator is entitled to sell the prod-
uct of its operations to its customers. Pass-
ing by the refinements of scientific dis-
coveries as to the nature of electricity, it
would seem to be common sense to hold that
a corporation that does all this is in every
just sense of the tepm a manufacturing cor-
poration. * * *

The Attorney General has attached to his
brief in this case a very elaborate and able
opinion by the Court of Common Pleas in
Pennsylvania in the case of Commonwealth
of V. U. 8. Light Co., in which the learned
judge arrives at the conclusion that com-
panies of this kind are not manufacturing
corporations. It is proper to say, however,
that the highest court of that State, while
affirming the judgment rendered by the
learned judge on other grounds, did not as-
sent to his views that electric lighting com-
panies are not manufacturing corporations.”

A number of authorities may be found holding
that electric companies are not manufacturing cor-
porations within the meaning of the general stat-
utes exempting manufacturing corporations from
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taxation, but those authorities are based upon the
fact that electric companies are not incorporated
under the general act incorporating manufacturing
corporations, but under special acts, and such au-
thorities are therefore inapplicable to the present
case.

See also:

The People ex rel. V. Wemple, 129 N. Y.,
664.

See also:

Bates Machine Co. v. Trenton, &, R. R.
Co., 70 N. J, Law, 688, in which all the
cases on the subject are reviewed.

Here again the provision in the charter that the
act shall in all things he construed in the most
favorable manner, for the Society steps in so that
the broadest possible construction should be placed
on the word “manufacture.”

POINT VIII.

In his brief before the Supreme Court the City
Counsel argued that City and County taxes were
not used for City and County purposes, but for
State purposes. Of course, all taxes are in one
sense used for State purposes, and | know of no
other way of distinguishing between State purposes
and purposes other than State purposes, than by
classifying taxes for State uses as taxes levied di-
rectly by the State upon the taxpayers and dis-
bursed by the State, and classifying taxes for other
than State purposes as taxes levied by municipali-
ties for their own purposes under authority of the
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State, the taxes so levied to be distributed by the
municipalities themselves. The principle is that for
local purposes, the local authorities are the repre-
sentatives of the people.

“Except as the legislature of the State
may confer upon political divisions powers to
legislate and to provide revenue for defray-
iticf the expenses of the local governments, it
has no power to delegate the power of taxa-
tion to ministerial officers or to another de-
partment of the government.”

Township of Bernards v.. Allen, 61 N. J.
Law, 228-236, 237 and 238.

That has been the construction which the City
of Paterson and the County of Passaic have placed
upon the exemption clause in the Society’s charter
ever since the decision in State v. Flavel, referred
to at the commencement of this brief. No City,
County or school tax has ever since (until the pres-
ent time) been imposed upon any of the Society’s
property actually used for the purposes of its in-
corporation.

POINT IX.

The whole of the tax sought to be
vacated is one levied for the use of the
county and city or for uses other than,
and in contra-distinction to, State uses.

It is claimed by the City that that part of the
tax in question which represented the school tax
was a tax raised for State purposes.

The so-called State school tax is a local tax and
not a State tax, in the sense that it is levied for
local purposes and not for the use of the State,



44

The exemption in the charter is from all taxes
except such as are for the use of the State.

The criterion by which it should be determined
whether or not the corporation is exempt from the
tax in question, is not whether the so-called State
school tax is imposed by State or local authorities;
for in theory all taxes are imposed by State au-
thority.

The criterion is the use to which the tax is de-
voted, whether to State or local purposes.

State v. Flavel, 24 N. J. Law, 370.

The question is, therefore, whether the school tax
is imposed for the use of the State or for the use
of the locality where it is raised; and that depends
upon the determination of the question whether the
public schools, towards whose support the tax is
raised (and for that purpose soi™v) are local or
State institutions.

The Public Schools Are Local Institu-
tions.

This is so, although the schools of the various
localities throughout the State may form part of a
State-wide system organized under State legisla-
tion, and subject to a certain amount of State
supervision and control.

The legislation dealing with the public school
system undoubtedly discloses (Comp. Stats, of New
Jersey, Vol. 4, p. 4718 et seq.) a State policy to re-
quire the public schools throughout the State to
conform to a certain general scheme of education,
both regarding the facilities and methods of educa-
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tion, and. for the purpose of insuring compliance
with the legislation, the local schools are subject
to the rules and regulations of the State Board of
Education, and to the Superintendent of Public In-
struction at Trenton and to the County Superin-
tendents appointed by the State educational author-
ities) (Sections 1, 2, 3, 6, 9, 22 and 23 of the School
Act).

The whole purpose of the legislation is to require
every locality to furnish to the children of school
age, within its limits, school facilities which shall
meet a certain standard set by the State, and in
order to insure that these required facilities shall
in fact be furnished the inhabitants of every lo-
cality, borough, township or city, comprising the
school districts into which the State is divided
(Section 32, p. 4733) are required by means of this
mandatory school tax, to tax themselves at least
the amount of this tax, for the purpose of maintain-
ing their local schools; that is to say, they may tax
themselves as much over the amount of this school
tax as they find necessary in order to meet the ex-
penses of the schools, but they are required to raise
at least the amount of this school tax for that pur-
pose.

But, nevertheless, the public schools are local
institutions, and are managed by the local school
authorities, the boards of education of the school
districts, subject only to the State supervision here-
tofore mentioned.

To begin with, the school buildings and other
facilities are built and furnished solely at the ex-
pense of the local taxpayers, the State not con-
tributing anything whatever towards this expense.
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In townships, incorporated towns and borough
school districts, the expense for the purchase of
land and the erection of school buildings is pro-
vided by a special tax raised by vote of the legal
voters of the school district at an annual or special
meeting of the voters, which tax is assessed and
collected by the local tax assessors and collectors
in the ordinary manner (8§ 95, p. 4755).

In cities the cost of purchasing land and erecting
school buildings is raised by an appropriation by
the Common Council or Board of Finance, being
raised, assessed, levied and collected in the same
manner as moneys appropriated for other purposes
in such cities are assessed, levied and collected, or
by an issue of bonds of said city (8 76, p. 4746).

The title to the school buildings in the various
localities is vested in the local boards of education
(§ 48, p. 4740; §84, p. 4750).

The expense of maintaining the schools is also
borne by the tax payers of the respective school dis-
tricts, although not entirely so. The local tax
payers bear all the expense of such maintenance
with the exception of the amount apportioned to the
school district out of the State School Fund, to-
gether with the amount, if any, received out of what
is called the reserve fund, in excess of the amount
which the tax payers of the district have themselves
contributed by taxation, to this last mentioned
fund.

In regard to the so-called reserve fund, it con-
sists of ten per centum of the total school tax raised
throughout the State by the various school districts,
so that every school district in the State contributes
towards this fund, but upon the distribution of the
fund by the State a school district may get more
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or less than it contributed to the fund, so that un-
less the district gets back more than it has actually
contributed towards the fund, it has gained noth-
ing from the State so far as that fund is concerned,
and if it gets back less than it contributed to the
fund, it has then contributed to that extent to the
support of schools outside its own district.

In the townships and boroughs the cost of main-
taining the schools is raised by tax, the amount of
which is determined by the legal, voters of the dis-
trict in the same manner as the cost of erecting the
buildings is first obtained (§ 95, p. 4755)>

in the cities a Board of School Estimate is cre-
ated, consisting of two members of the Board of
Education and two members of the Common Coun-
cil (873, p. 4745), and that Board determines the
amount of money necessary to be appropriated for
the use of public schools for the ensuing school
year, exclusive of the amount which shall have been
apportioned to it by the County Superintendent out
of the moneys received from the State treasury
from the State school tax. The amount so deter-
mined is certified to the Council or Board of
Finance, upon which it becomes mandatory to ap-
propriate the amount so certified, which is assessed
levied and collected in the same manner as money
for all other city purposes (8§ 73, p. 4745; § 75, p.

In addition to the money raised by the local tax
payers for the maintenance of the schools in the
manner above stated, the schools also receive money
from the State treasury, which is apportioned to
them by the State Superintendent (8 16, p. 4729)
and is distributed through the County Collectors
0 the custodians of the school moneys of their
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counties under the orders of the County Superin-
tendents of Schools (88 180, 181, p. 4782).

There are three distinct sources from which the
money received from the State treasury is derived:
(1) There is the income from the State School
Fund, which fund is derived from the State ripa-
rian lands (88 166, 170, pp. 4778-4779). This in-
come is apportioned by the State Superintendent in
proportion to the school attendance (8 16, p. 4729
and §180, p. 4782) ; (2) There is such sum, not less
than $100,000, as shall be appropriated by the Leg-
islature out of the money in the State treasury not
otherwise appropriated (8177, p. 4780), and (3)
There is the so-called State School Tax, which is the
tax involved in the present appeal (§8 177, supra).

The amount of this last mentioned tax is such
amount as will make, when added to the amount
of the appropriation mentioned above (viz., not less
than $100,000), a sum equal to two and three-quar-
ters mills on each dollar of valuation of the tax-
able real and personal property in the State (8177,
supra).

The tax is apportioned by the State Comptroller
among the counties in proportion to the amount of
their taxables and a statement of the amount ap-
portioned to each county is certified to the County
Collector, who in turn lays the amount so certified
to him before the local assessors within his coun-
ty, and they in turn apportion the amount for
which the county is liable among the various taxing
districts in the county (the limits of the taxing dis-
trict being the same as those of a school district)
as other taxes are apportioned, and the same is as-
sessed, levied and collected in the same manner as
other local taxes (8§ 177, supra).
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The amount of the tax is paid by the local col-
lector over to the County Collector, who in turn
pays the same into the State treasury (8 178).

Out of this total tax collected throughout the
State ten per cent, is set aside as a reserve fund,
which latter fund must be apportioned among the
counties by the State Board of Education equitably
and justly according to the discretion of the Board
(8 179) ; and the balance consisting of ninety per
cent, of the total tax collected, is distributed among
the counties, each county getting back ninety per
cent, of the amount it originally paid into the State
treasury; so that each county (and in turn each
local school district) gets back from the State
treasury ninety per cent, of the amount of the tax
collected in its limits, and paid into the State
treasury, together with such portion of the remain-
ing ten per cent, so collected as may be apportioned
to it by the Board of Education in its discretion
(8 179) ; so that as a result of this cumbersome
method the State requires each taxing district,
which is the same as to limits as the school district,
to levy and collect a tax upon the local tax payers,
and pay the amount so collected into the State
treasury, and then pays back the amount of the
tax so collected to the district, less ten per cent.,
together with such amount of the remaining ten per
cent, as shall be determined by the State Board of
Education.

So far as ninety per cent, of the school tax is con-
*cerned, it is paid by the local tax payers and used
for the local schools in the districts where the tax
is raised. They also get back the whole or a part,
or possibly something in excess of the remaining
ten per cent.
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So that the first cost of erecting the schools is
entirely borne by the local school districts, and the
cost of maintaining them is also paid by the local
tax payers with the exception of the share of the
income from the State School Fund, derived from
the State riparian lands, and of the appropriation
of not less than $100,000 made by the legislature
out of the State moneys, and the amount, if any,
received from the reserve fund in excess of the ten
per cent, contributed to said fund by the local tax
payers.

From the foregoing, from which it appears that
the original expense of building the school build-
ings and acquiring school facilities, is entirely
borne by the local school districts, and the title and
ownership to the buildings is held by the local au-
thorities, and the expense of maintaining the
schools is almost entirely borne by the various lo-
calities, it would seem to be incontrovertible that
the schools are local and not State institutions.

From an examination of the annual appropria-
tion act it will clearly appear what are the pur-
poses or uses to which the State, through the legis-
lature, appropriates its own funds, which funds,
as pointed out by Mr. Justice Brack, in his work
on taxation, are obtained by a method of taxation
altogether different and distinct from that by which
the local taxes are raised.

See Chapter 4 of Black on Taxation, 2nd Ed., p.
73 et se g which chapter treats of the sources of
State and local taxation in New Jersey, and from
which | quote the following extract, page 74:

“The school tax, that is, the tax
for maintaining free public schools, is fre-
quently spoken of as a state tax, it is levied,
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upon the taxable real and personal property
of the taxing districts, by the local assessors,
collected by the local collectors, the same as
the other local taxes, paid to the treasurer
of the state and by him, on orders of the
state superintendent of public instruction,
on the state comptroller, returned to the
county collectors, on or before the 15th day
of January, except ten per centum, known
as a ‘reserve fund,” which is apportioned by
the state board of education, to the various
counties, ‘equitably and justly according to
its discretion,” on or before the 15th day of
February. While this school tax is spoken of
as a state tax, it is in fact a local tax used
for the support of the local public schools,
over which the state exercises some control,
in the amount to be collected which, with the
amount appropriated by the state, shall not
be less than one hundred thousand dollars
each year, it shall be a sum equal to two
and three-fourths mills, on each dollar of
valuation of the taxable real and personal
property in the State. The State, also, con-
trols the apportionment of ten per centum,
by the State officers, in the manner and to
the extent pointed out.”

also Youngblood v. Sexton, 32 Mich 406

“In. one sense undoubtedly any tax levied
by a general law is a state tax; but if the
moneys are to be put to local uses the only
substantial difference between that and one
levied by local action consists in this; that
in one case the state levies the tax, and in
the other it authorizes the levy. * * *



The school mill tax may be taken as an illus-
tration. Collected, under a general law it
was nevertheless put to the use of the com-
munity which paid it; and it was in no
proper sense anything more than a local
tax.”

In the case of State v. Flavel, 24 N. J. Law, 370, it
was not admitted, as counsel claims, that the taxes
were not laid for the use of the State. The stipu-
lation stated that no money was directed to be as-
sessed, collected or paid into the treasury of the
said State for the year A. D. 1849 by Act of the Leg-
islature of said State, and that the Board of Chosen
Freeholders of said County in said year voted and
granted the sum of $5,000 to be raised, etc., in said
County for the purposes of said County, and that
the sum of $2,600 was adjusted and ascertained by
the Board of Assessors of the individual townships
of said County as the proportion of the said sum
of $5,000 to be levied upon the inhabitants of the
said Township of Paterson. Undoubtedly the tax
included the school tax, although no direct refer-
ence is made thereto.

Mr. Merrey in his brief before the Supreme
Court relied on the late Mr. Justice Dixon’s Opin-
ion in the case of Riccio v. Hobohen (H. J. Supreme
Court, February Term, 1903), 69 N. J. Law, 104,
as upholding his contention that the school tax is a
tax for the use of the State, withifr the meaning of
the Society’s charter. With equal confidence |
rely on the same authority as upholding the op-
posite conclusion, viz., that the school tax is a tax
essentially for local purposes. | submit that that
case directly holds that the support of public
schools is part of the internal affairs of the various
municipalities of the State. Quotationyp. 106:
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it seems reasonably clear that
the support and management of public
schools were, previous to the year 1875, com-
mitted to the various municipalities of the
state as part of their internal affairs.

As early as September, 1682, an island in
the Delaware river, was given by the Assem-
bly of West Jersey to the town of Burling-
ton for the maintenance of a public school
(Grants and Commissions of New Jersey, p.
455), and in 1693 and 1695 the inhabitants
of each town within the province of East
Jersey were empowered to maintain a school
within the town by public tax. 1d., 328, 358.
In 1820 the inhabitants of each township in
the state were authorized to raise by tax such
sum of money as the town meeting should
vote, to be expended under the direction of
the town committee for the education of poor
children residing in the township. EIm
Dig. 577. In 1829 ‘An act to establish com-
mon schools’ provided for the division of the
state appropriation among the townships of
the state, and the control of common schools
by the township or by school districts created
by the township authorities. Pamph. L.
1829, p. 105. In 1831 this act was repealed
and a new statute substituted, but, although
the school district was given a more inde-
pendent character, the state funds were still
apportioned among, and the local funds
were raised by, the several townships.
Pamph. L., 1831, p. 145. Similar conditions
were preserved in the Act of 1838 (Pamph.
D, p. 246), and continued until 1867. See
Nix. Dig., 733. Concurrently with these
general statutes, various local charters were
enacted conferring upon particular cities
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special powers for the maintenance of pub-
lic schools. In the Act of 1867 (Pamph.
L., p. 360) a system of state control was es-
tablished, which, however, still recognized
townships and cities as possessing special
powers and duties in reference to the com-
mon schools within their borders, and in
the numerous municipal charters passed be-
tween 1867 and the adoption of the consti-
tutional amendments in 1875, will be found
special provisions for particular municipali-
ties on that subject. Indeed, it may be truth-
fully said that, at no time prior to the adop-
tion of the amendments of 1875, can any-
thing be discovered in our legislative history
on the subject of public education, which
does not point to the support and manage-
ment of common schools in cities and in
other municipalities as a matter, more or
less, of local concern. While the state made
some provision for their support it was con-
fessedly inadequate, and the determination
of the additional means to be furnished was
treated as an internal affair of each locality,
which was likewise charged with the respon-
sibility of the proper expenditure of all the
funds appropriated. Consequently, notwith-
standing the general interest of the state at
large in the education of its citizens, | think
that the support and management of public
schools may be treated by the legislature as
an internal affair of the various municipali-
ties denominated towhs in this paragraph of
the constitution. Certainly the education of
youth concerns the local community as much
as does the prosecution of those who violate
the laws of the state, and an important inci
dent of such prosecution was made by legis-
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lation an internal affair of the counties.
Passaic v. Stevenson, IT Vroom, 173. A like
power must exist in the legislature respect-
Ing schools,”

An examination of the charter of the City of Pat-
erson, Title VI, p. 51, will further demonstrate the
complete control of the City oyer the school tax.

For the above reasons | respectfully submit that
the judgment of the Supreme Court should be af-
firmed.

Respectfully submitted,

John B. Humphreys,
Of Counsel with the Prosecutor.
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In the matter of the application\
of The Society for Establish- 1
ing Useful Manufactures for J
the Vacation of the Tax As-f
sessment for the year 1913, on yYMEMORANDUM.
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For the petitioner, Humphreys and Sumner.
For the respondent, Edward F. Merrey.

This appeal is from an assessment for the year
1913 on a lot of land and the building thereon erect-
ed, situated in the City of Paterson and owned by
the Society for Establishing Useful Manufactures.
The land is assessed at $3,000 and the building at
$15,000. The payment of the tax is resisted on the
ground that the property is exempted from taxation
by force of a special act of the Legislature under
which the appellant was incorporated on November
22, 1791. Section 4 of the incorporating act reads as
follows :

(\VA And the more effectually to encourage so
useful and beneficial an establishment; be it further
enacted by the authority aforesaid, that all the lands,
tenements, hereditaments, goods and chattels, to the
said society belonging, shall be, and they are hereby
declared to be free and exempt from all taxes, charges
and impositions whatsoever, under the authority of
this state, whether for state or county uses, or for
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any other use whatsoever. Provided always, that
the said exemption shall not be construed to extend
to the private or separate property of any member of
the said corporation, in his or her individual capaci-
ty; and as touching the lands, tenements and here-
ditaments of the said society, shall continue in force
for the term of ten years only, after which term it
shall be lawful to lay such taxes, for the use of the
state, upon the said lands, tenements, and heredita-
ments, as shall be laid upon other lands, tenements,
and hereditaments, of like value, nature or descrip-
tion. Provided nevertheless, that in case the said
taxes shall be laid by way of assessment, it shall be
according to a certain rate percentum, to be pre-
scribed in the law, laying such taxes, of the true
and absolute value of the lands, tenements, or here-
ditaments, whereupon the same shall be laid or as-
sessed, and shall not extend directly or indirectly to
the moneys, goods, or chattels, whether in possession
or action, or to the profits, real or supposed, of the
said society.”

The validity of the exemption granted to the
Society by the Legislature has been sustained and its
limitations defined in numerous decisions of the Su-
preme Court of New Jersey.

(a) State vs. Flavell,
24 New Jersey Law 370.

(b) Paterson vs. The S. U. M.
24 New Jersey Law 385.

(c) State vs. Powers,
24 New Jersey Law 400.

(d) State vs. Blundell,
24 New Jersey Law 402.
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(e) State vs. Powers,
24 New Jersey Law 406.

(f) New Jersey vs. S. U. M.
43 New Jersey Equity 410.

Counsel for the City of Paterson concedes that
any question decided in the first five of the cases
cited are now res adjudicata, but denies that the
City is bound by the decision in the last named case
since it was not a party or privy to that suit. It is
contended on behalf of the City that the questions to
be passed upon in this proceeding have not hereto-
fore been adjudicated in the following particulars :

1 The property in question is a property pur-
chased by the Society in 1898 and is used in a dif-
ferent manner than any of the properties referred to
in those cases.

2. The Society, by the payment of taxes for a
great number of years on this property, has waived
its exemption if it had any.

3. By a Law of 1868, page 545, the Society is now
liable to taxation.

4. Because the property in question was acquired
in whole or in part under the Act of 1868 and not
under the Act of 1791.

5 Because the tax in question is made partly for
the use of the state.

The first contention of the City is that the
property now assessed was purchased by the Society
in 1898 and is not so used as to bring it within the
exempting provisions of the Society’s charter. The
property in question was part of a tract of about 122
acres purchased by the Society in 1792. 1t was leased
with water power in 1850 for a term of twenty-one
years with a covenant for renewal at the end of
every period of twenty-one years. The lessee built
amill upon the land which was used for a considera-



ble period in the manufacture of paper. This mill
was destroyed by fire sometime between 1890 and
1897. While the evidence is not explicit upon this
point, it is fairly inferable therefrom that the lessees
of the property mortgaged their interest therein to
the Paterson Savings Institution; that after fore-
closure proceedings the Society conveyed the fee to
the mortgagee with other land, and that the Pater-
son Savings Institution simultaneously conveyed
the land in question back to the Society. This con-
veyance took place on August 22, 1898. The Society
has been the owner in fee of the property from the
time it acquired the original tract in 1792 down to
the date of the assessment under review, with the
momentary transfer of the title in 1898 incident to
the legal exigencies of the adjustment with the Pa-
terson Savings Institution. That instantaneous dis-
seizin did not, in our judgment, divest the land of its
privilege of freedom from taxation.

The further objection that the use of the taxed
property was not of a character contemplated by the
grant of immunity from taxation we find also to be
without merit. In our opinion, which we believe to
be supported by the decided weight of authority, the
generating and distributing of electrical power large-
ly for manufacturing purposes is within the purview
of the conditions of the legislative grant of exemp-
tion in this case.

The second ground of objection to exemption
urged in behalf of the City is that the Society by the
payment of taxes for ten years has waived any im-
munity from taxation which it might have enjoyed.
It may be that a privilege of this sort might be lost
by a long-continued failure to assert it. In Given \s.
Wright, 117 U. S. 648, Mr. Justice Bradley said that
“If an exemption from taxation can be lost m any
case by long acquiescence under the imposition ot
taxes, it would seem that an acquiescence of sixty
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years, and, indeed, a much shorter period, would he
amply sufficient for this purpose, by raising a con-
clusive presumption of a surrender of the privilege.

* * Non-user for sixty, or even thirty years, may
well be regarded as presumptive proof of its aban-
donment or surrender.” In another case payment of
taxes for 20 years did not destroy a right of exemp-
tion or preclude the beneficiary from insisting on it.
Landon vs. Litchfield, 11 Ct. 250. It would seem to
be clear, from these authorities, that the payment of
taxes for a period of ten years raises no presump-
tion of a surrender of the exempting privilege. If
such a presumption arises in the present case it is
completely rebutted by the faets.

This brings us to the third and fourth proposi-
tions advanced by the City, namely, that by an act
of the Legislature of 1868, page 545, the property in
question is liable to taxation, and that such property
was acquired in whole or in part under that Act.

The act referred to confers upon the Society the
right to take by condemnation proceedings lands for
the purpose of developing, increasing, and improv-
ing the water power of the Passaic River, creating
ponds or reservoirs, and erecting dams and raising
the height of dams already erected. The act further
provids that “ all real and personal property of said
Society acquired under this act shall be subject to
taxation, in the same manner as other real and per-
sonal property in the City of Paterson are subject
thereto.”

The purpose of this statute was manifestly to
invest the Society with the right of eminent domain
and it seems equally clear that the property made
taxable by that act is such property as might be ac-
quired by condemnation. In any event there can be
no doubt that the act did not repeal the privilege of
tax exemption as to property previously acquired by
the Society and used for the purposes specified in the
original charter. The property now in question was
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so acquired. The fact that its value may have been
enhanced by the raising of the Society’s dam after
the act of 1868, did not affect its status with respect
to its enjoyment of freedom from taxation. In no
aspect of the case can we find any support for the in-
sistment of the City that this property was acquired
under the act of 1868 and therefore is subject to the
tax provision of that act. A

It is further urged by the City in support ot the
assessment under review, that the tax attempted to
be levied is partly for the use of the State. The por-
tion of the tax thus referred to is the State School
tax. This isnot a tax for State uses. On this subject
we quote the following from Black on Taxation, 2d

' F‘)"T7hAé school tax, that is, the tax for maintaining
free public schools, is frequently spoken of as a state
tax, it is levied, upon the taxable real and personal
property of the taxing districts, by the local asses-
sors, collected by the local collectors, the same as the
other local taxes, paid to the treasurer of the state
and by him, on orders of the state superintendent oi
public instruction, on the state comptroller, returned
to the county collectors, on or before the 15th day o
January, except ten per centum, known as a reserve
fund/ which is apportioned by the state board o ec-
ucation to the various counties, ‘equitably and justy
according to its discretion,” on or before the 15th day
of February. While this school tax is spoken ot as a
state tax, it is in fact, a local tax used for the support
of the local public schools.’ . .

In Statg vs. Flavell, supra, Chief Justice Green,
speaking for the Supreme Court, said :

“The language of the enactment leaves no room
for the application of the principle adopted in the
case of The Railroad Co. vs. Hillegas (3 Harr. 11,
that all taxes are state taxes, because they are im
posed by the authority of the state. This section,
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the most explicit terms, distinguished between the
authority by which the taxes are assessed and the
uses to which they are to be applied. The exemp-
tion is ‘from all taxes, charges, and impositions what-
soever under the authority of this state, whether for
state or for county uses, or for any other use what-
soever.’”

It appears to be perfectly clear that in the case
under consideration, it is the use to which the taxes
are to be put rather than the authority by which
they are levied, that is to determine whether the
property of the society is to be subject thereto. We
do not believe that the School Tax is a State tax in
the sense contemplated by Section 4 of the Society’s
charter.

Finally it is insisted by the City that the proper-
ty in question is not exempt because it does not ap-
pear that the four million dollar limitation has not
been exceeded. Section 1 of the act incorporating
the Society empowers it “to acquire, purchase, re-
ceive, have, hold and enjoy, any lands, tenements,
hereditaments, goods and chattels, of what kind or
quality soever, to an amount in value not exceeding
four millions of dollars, and the same, or any part
thereof, to sell, grant, demise, alien and dispose of.”

Counsel for the City contends that as soon as
the Society had purchased or acquired property up
to the value of $4,000,000, its powers ceased. It is not
in evidence whether the total value of the property
held by the Society during the entire course of its
existence has exceeded this limitation or not. There
is certainly no evidence in the case from which we
can find that the Society now “holds and enjoys”
property in excess of the limit fixed by its charter.
The absence of proof upon these points makes it un-
necessary for us to discuss the effect upon the Socie-
ty’s freedom from taxation of the acquisition or hold-
ing by it of property exceeding in value the amount
limited in the statute.

The conclusions we have reached must result in
a cancellation of the assessment under review.












