INDEX

PAGE
Bill of Complaint......cccccvvvveevverrreiieeiieeeeeeeeeeeeeeeeeeeeeeeen, 1
AN SW @Y oiiiiiiiiiieee e 9
Reply o e, H
Amended Answer andCounter-Claim.................... 12
Reply to Amended Answer.......cocooeeeveiiieciicinnnnnnn. 17
Stipulation ..........ccccceeennnen. B 1°
Conclusions .....ccceeceevveeenne K et reeenes
Final D ecree it e *m
Notice of Appeal i
Petition of Appeal......cccccce e, 31
Answer to Petition of Appeal.....ccccoovneeeeii. 32

New Jersey State Library






BILL OF COMPLAINT.

(Filed July 2, 1925.)
IN CHANCERY OF NEW JERSEY.

To His Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

Complainants, John Murphy, of Valley Falls,
Rhode Island; Hattie E. Moore and Hannah Devlin,
of Trainer, Delaware County, Pennsylvania; Mary
Biddle, Catherine Quick, of Providence, Rhode
Island; Jean Rue and Susan Ash, of Chester, Penn-
sylvania; Jeanette Booth, David Murphy, Jr., Mur-
ray Murphy and Dorothy Murphy, of Marcus Hook,
Pennsylvania, respectfully show that:

1. Sarah E. Markis, late of Atlantic City, New
Jersey, departed this life on or about the 14th day
of September, 1923, unmarried and without issue,
leaving her surviving next of kin as follows:

John Murphy, brother; Hattie P. Moore, sister;
Hannah Devlin, sister; Mary Biddle, sister; Cath-
erine Quick, sister; Jean Rue, sister; Susan Ash,
sister; Jeanette Booth, sister; David Murphy, Jr.,
nephew (child of deceased brother, David Murphy) ;
Murray Murphy, nephew (child of deceased brother,
David Murphy); and Dorothy Murphy, grandniece
(echild of Sarah Murphy, deceased, daughter of
David Murphy).

2. On September 19, 1899, said Sarah Markis,
whose maiden name was Sarah Murphy, married one
William Henry Markis.
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2 Bill of Complaint

3. That on or about April 13, 1909, while still the
wife of said William Henry Markis, said Sarah
Markis made, published and declared her last will
and testament, a true copy of which is hereto made
a part hereof and marked Exhibit “ A.”

4. Said will contained the following:

“THIRD. 1 give, devise and bequeath unto
my beloved husband, William Henry Markis,
all the remainder and residue of my estate, real,
personal and mixed, absolutely, of whatsoever
kind and wheresoever situate, including all in-
surance money or monies that my death may
produce.’”’

And

“FIFTH. 1 hereby constitute and appoint
my beloved husband, William Henry Markis,
sole executor, without bond, of this my last will
and testament.”

5. After the making of said will said Sarah
Markis filed her petition in this court against her
said husband, William Henry Markis, praying a
dissolution of their said marriage on the ground of
adultery, and such proceedings were had thereon
that by the final decree of this Court, bearing date
the 8th day of November, 1916, said Sarah Markis
and William Henry Markis were divorced from the
bonds of matrimony for said cause and the said
marriage dissolved and each freed and discharged
from the obligations thereof.

6. That after the death of said Sarah Markis, said
William Henry Markis produced before the Surro-
gate of Atlantic County said last will and testament,
and a petition for probate thereof, which has been
duly probated and the said William Henry Markis
appointed executor, who has qualified and has taken
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upon himself the burden of the administration of
the estate of said Sarah Markis,

7. Said William Henry Markis gives out and pre
tends that by virtue of the third clause of said will
herein quoted he is entitled to all the remainder
and residue of the estate of the said Sarah Markis,
real, personal and mixed, absolutely, of whatsoever
kind and character and wheresoever situate, includ-
ing all insurance money that the death of the said
Sarah Markis produced.

j3. The said Sarah .Markis died possessed of real
estate and personal property comprehended by the
previsions in the said third clause of said will, and
that said real estate 1s described as follows;

In Atlantic City, New Jersey, beginning at the
intersection of the North line of Baltic Avenue with
the East line of Missouri Avenue and extending
thence (1) North along the Easterly line of Mis-

sourli Avenue, 75 feet; (2) Eastwardly at right j2Q

angles with Missouri Avenue and parallel with
Baltic Avenue, 35 feet; (3) southwardly, parallel
with the first course, 75 feet to the North line of
Baltic Avenue; (4) Westwardly along the North
line of Baltic Avenue 35 feet to the place of begin-
ning.

In Atlantic City, New Jersey, BEGINNING! in the
West line of Missouri Avenue at a point distant 150
feet North from the North line of Baltic Avenue
and said point being in the middle line of a certain
alley (1) Westwardly in the center line of said alley
parallel with Baltic Avenue 50 feet; (2) South-
wardly parallel with Missouri Avenue” 55 feet; (3)
Eastwardly parallel with Baltic Avenue, 50 feet to
the West line of Missouri Avenue; (4) Northwardly
in said line of Missouri Avenue, 55 feet to the place
of beginning.
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4 Bill of Complaint

Also:

BEGINNING at the intersection of the North line
of Baltic Avenue with the West line of Missouri
Avenue and runs thence; (1) Westwardly, in the
North line of Baltic Avenue 25 feet to a point; (2)
Northwardly parallel with Missouri Avenue 95 feet
to a point; (3) Eastwardly parallel with Baltic Ave-
nue, 25 feet to the West line of Missouri Avenue;
(4) Southwardly in said West line of Missouri Ave-
nue 95 feet to the place of beginning.

Also:

BEGINNING at a point in the North line of Fair-
mount (formerly Baltic Avenue) 25 feet West of
the West line of Missouri Avenue, and extending
thence (1) Westwardly parallel with Fairmount
Avenue 25 feet to a point; (2) North parallel with
Missouri Avenue 95 feet to a point; (3) Eastwardly
parallel with Fairmount Avenue 25 feet to a point;

2Q (4) Southwardly parallel with Missouri Avenue 95

30

feet to the place of beginning.

9. Complainants aver that the will of the said
Sarah Markis did not take effect except upon her
death, at which time the said William Henry Markis
was not her beloved husband for the reason that
she had divorced him because of his criminal con-
duct and never thereafter remarried him or. lived
with him, but to the contrary refused to do so, and
was hostile toward him because of his improper
treatment of her.

10. By reason of the premises said William Henry
Markis is not entitled to any of the estate of the
said Sarah Markis under the terms of her will, nor
is he entitled to be the executor thereof.
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11. Complainants are informed and believe, and

therefore aver that said William Henry Markis in-
tends to dispose of all the estate of the said Sarah
Markis, and that unless restrained from so doing
the same may be transferred, assigned and set over
by him to those who are ignorant of the facts herein
set forth, against whom no relief could be sought or
maintained by complainants.

Complainants are without adequate remedy in
the courts of law, and therefore pray:

(1) That said William Henry Markis, who is the
defendant to this suit, may answer this bill of com-
plaint and each statement therein made.

(2) That the rights, status and legal relation of
the said William Henry Markis to the said Sarah
Markis and to have, hold, transfer, assign and set
over any of her estate by virtue of the provisions
of her will be settled and determined by this Honor-
able Court.

(3) That it be considered and determined by this
Honorable Court that the said William Henry
Markis took no interest whatever in the estate of
the said Sarah Markis by virtue of her will, and
that he is not entitled to be the executor thereof,
and that he be removed as such and an administrator
with the will annexed be appointed.

(4) That an injunction issue against the said Wil-
liam Henry Markis restraining him from transfer-
ring, assigning and setting over any of the prop-
erty of which the said Sarah Markis died seized;
that he be restrained from further administration
of the estate of the said Sarah Markis and that it
be declared that complainants as heirs at law of
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6 Bill of Complaint

the said Sarah Markis, are entitled to all of the es-
tate of the said Sarah Markis which said William
Henry Markis would have taken under the will of
the said Sarah Markislhad he hjeen the beloved hus-
band of the said Sarah Markis at the time of her
death ; and that complainants may have such other
and further relief as may be agreeable to equity,

(5) That a writ of subpoena may issue command-

ing Said defendant to answer this bill of complaint
and abide by such decree as this Court shall make
in the premises.

Cole & Cole ,

Solicitors for Complainants,
0. L. Cole,
Of Counsel,

Stat e of Pennsylvania9 ?
go
County of Delaware, \

Hattie E. Moore, of full age, being first duly
sworn according to law, upon her oath says:

I am one of the complainants within named. The
statements and facts therein set out are true; par-
ticularly is it true that said Sarah Markis died leav-
ing a last will and testament as alleged; that the
same has been probated by the Surrogate of At-
lantic County, New Jersey; that after making the
said last will and testament the said Sarah Markis
filed her petition for divorce in the Court of Chan-
cery of New Jersey, against the said William Henry
Markis, charging him with adultery, and that there-
after a final decree was entered dissolving their mar-
riage relation upon the said charge; that said Wil-
liam Henry Markis has been appointed executor of
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the estate of Sarah Markis and gives ont and pre-
tends that by virtue of the provisions of said will
he is entitled, to the estate of the said Sarah, Markis
as therein provided, and that said Sarah Markis
died seized of real estate and personal property,
Hattie E. Moore,

Sworn and subscribed to before me this 26th day
of June, 1925.
Alic e V. Kerns,

(Seal) Notary PubUo in and for
the Commonméalth of
Pennsylvania.

My commission expires 3-7-1929.

EXHIBIT “A.”

IN THE NAME OF GOD, AMEN. 1, Sarah
Markis, of Atlantic City, Atlantic County, New Jer-
sey, being of sound mind, memory and understand-
ing, do make and publish this my last will and tes-
tament, in the manner following, that is to say:

FIRST. It is my will and I do hereby order that
all my just debts and funeral expenses be paid as
soon as may be reasonable after my decease.

SECOND. 1 give, devise and bequeath unto my
beloved father, David Murphy, absolutely, of
Trainer, Delaware County, Pennsylvania, Two
thousand dollars. I also give, devise and bequeath
unto my beloved mother, Kate Murphy, of Trainer,
Delaware County, Pennsylvania, Two thousand dol-
lars, absolutely. Should either my father or my
mother die before I do, the surviving parent is to
receive the saftre of the one departed; or, in other
words, Four thousand dollars. Should I survive
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8 Bill of Complaint

both my father and my mother, then the Four thou-
sand dollars, bequeathed to my parents is to be
divided equally between my brothers and sisters,
namely, to wit:— Mary Biddle, Sister, of Providence,
Rhode Island; Jennie Rue, Sister, of Chester, Penn-
sylvania; Katie Quick, Sister, of Providence, Rhode
Island; Hannah Murphy, Sister, of Trainer, Dela-
ware County, Pennsylvania; David Murphy,
Brother, of Trainer, Delaware County, Pennsyl-
vania; Susan Ash, Sister, of Trainer, Delaware
County, Pennsylvania; John Murphy, Brother, of
Fall River, Mass., formerly of Trainer, Delaware
County, Pennsylvania; Hattie Moore, Sister, of
Trainer, Delaware County, Pennsylvania ; Jeannette
Murphy, Sister, of Trainer, Delaware County, Penn-
sylvania.

THIRD. 1 give, devise and bequeath unto my
beloved husband, William Henry Markis, all the
remainder and residue of my estate, real, personal
and mixed, absolutely, of whatsoever kind and
wheresoever situate, including all insurance money
or monies that my death may procure.

FOURTH. This will shall stand in full force,
notwithstanding children of our marriage which
shall hereafter be born.

FIFTH. 1 hereby constitute and appoint my be-
loved husband, William Henry Markis, sole execu-
tor, without bond, /or this my last will and testa-
ment.

IN WITNESS WHEREOF, I have hereunto set
my hand and and seal this thirteenth day of April,
one thousand nine hundred and nine. Interlinea-
tion between eighth and ninth line made before
signing

Sarah Markis

Signed, sealed' published and declared by the

above named Sarah Markis, to be her last will and
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testament, in the presence of ns, who were present
at the same time, and at the request of, the testator
hereunto subscribed our names, in the presence of

the testator and of each other.
Joseph A. McNamee
Delancey Place & Ventnor Ave.,
Atlantic City, N. J.
Gerard McNamee
Delancey & Ventnor Av.
Atlantic City, N. J. -11®

ANSWER.
(Filed July 7, 1925.)

IN CHANCERY OF NEW JERSEY.

f20
Between
John Murphy, et al.,
Complainants, On Bill, &ec.
and Answer.
William Henry Mar ris,
Defendant.

Defendant, William Henry Markis, answering
complainants’ bill filed in the above stated cause,

says:

1. He admits the allegations contained in para-
graph 1.
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2. He admits the allegations contained in para-
graph 2.

3. He admits the allegations contained in para-
graph 3.

4. He admits the allegations contained in para-
graph 4.

5. He admits that the said Sarah Markis and this
defendant were divorced during the year 1916.

6. He admits the allegations contained in para-
graph 6.

7. He denies that he pretends that he is entitled
to the remainder and residue of the estate of the
said Sarah Markis, and says that he is in fact en-
titled to it, both real and personal property, in-
cluding the insurance moneys which became pay-
able upon the death of the said Sarah Markis.

8. He admits the allegations contained in para-
graph 8.

9. He admits, as a matter of law, that the will of
the said Sarah Markis did not take effect until her
death, and admits that at that time this defendant
was not her husband; and admits that they were
not remarried; but denies that the decedent refused
to marry defendant ; denies that she was hostile to-
wards him; and avers that after said divorce de-
cedent and defendant were frequently together, and
the subject of ‘remarriage had been discussed and
contemplated between them.
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10. He denies the allegations contained in para-
graph 10.

11. He denies the allegations contained in para-
graph 11.
Bourgeois & Coulo mb,
Solicitors for and of Counsel
with Defendant.

1Q
REPLY.
(Filed July 15, 1925.)
IN CHANCERY OF NEW JERSEY.
m
Between
John Murphy, et al.t
Complainants, On Bill, &e.
and Reply.
William Henry Markis,
Defendant.
m

Complainants join issue on the answer of the de-
fendant.
Cole & Cole,
Solicitors for Complainants.
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AMENDED ANSWER.ANR CQUNTER-GLAIM,
(Filed July 25, 1925.)

IN CHANCERY OF NEW JERSEY.

10
Between
John Murphy, et al.,
Complainants, On Bill, &ec.
and Amended Answer and

Counter-Claim.
William Henry Markis,
Defendant.

Defendant, William Henry Markis, answering
complainants’ bill filed in the above stated cause,

says:
1. He admits the allegations contained in para-
graph 1.

2. He admits the allegations contained in para-
graph 2.
30 . . . .
3. He admits the allegations contained in para-
graph 3.

4. He admits the allegations contained in para-
graph 4.

5. He admits that the said Sarah Markis and this
defendant were divorced during the year 1916.
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6. He admits the allegations contained in para-
graph 6.

7. He denies that he pretends that he is entitled
to the remainder and residue of the estate of the
said Sarah Markis, and says that he is in fact en-
titled to it, both real and personal property, includ-
ing the insurance moneys which became payable
upon the death of the said Sarah Markis.

10
8. He admits the allegations contained in para-

graph 8.

9. He admits as a matter of law that the will of
the said Sarah Markis did not take effect until her
death; and admits that at that time his defendant
was not her husband; and admits that they were
not remarried; but denies that the decedent refused
to marry defendant; and denies that she was hostile
towards him; and avers that after said divorce de- 20
cedent and defendant were frequently together, and
the subject of remarriage had been discussed and
contemplated between them.

10. He denies the allegations contained in para-
graph 10.

11. He denies the allegations contained in para-
graph 11.

30
12. Defendant prays that said complaint be dis-
missed.
By way of counter-claim, this defendant says:
1. That he is in the peaceable possession of all

those tracts and parcels of land, situate in the City
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of Atlantic City, County of Atlantic and State of
New dJersey, particularly described as follows:

(1) BEGINNING at the intersection of the
Nofth line of Baltic Avenue with the East line
of MissourilAvenue and extending thence (1)
North along the Easterly line of Missouri Ave-
nue, 75 feet; (2) Eastwardly at right angles
With Missouri Avenue and parallel with Baltic
Avenue, 35 féef; (3) Southwardly, parallel with
the first course, 75 feet to the North line of Bal-
tic Avéiiue; (4) Westwardly along the North
line of Baltic Avenue 35 feet to the placé of be-
ginning.

(2) BEGINNING in the West line of Mis-
souri Avenue at a point distant 150 feet North
from the North line of Baltic Avenue and said
point being in the middle line of a certain alley
(1) Westwardly in the center line of said alley
parallel with Baltic Avenue 50 feet; (2) South-
wardly parallel With Missouri Avenue, 55 feet ;
(3) EasfwArdly parallel with Baltic Avenue, 50
feet to' the West line of Missouri Avenue; (4)
Northwardly in said line of Missouri Avenue,
55 feet to the place of beginning.

(3) BEGINNING at the intersection of the
North line of Baltic Avenue with the West line
of Missouri Avenue and runs thence (1) West-
watdly, in the North line of Baltic Avenue 25
feet to a point; (2) Northwardly parallel with
Missouri Avenue 95 feet to a point; (3) East-
wardly parallel with Baltic Avenue, 25 feet to
the West line of Missouri Avenue; (4) South-
wardly in said West line of Missouri Avenue 95
feet to the place of beginning.

(4) BEGINNING at a point in the North line
of Fairmount (formerly Baltic Avenue) 25 feet
West of the West line of Missouri Avenue, and
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extending thence (1) Westwardly parallel with
Fairmonnt Avenue 25 feet to a point; (2) North
*parallel with Missouri Avenue 95 feet to a
point; (3.) Eastwardly parallel with Fairmount
Avenue 25 feet to a point; (4) Southwardly
parallel with Missouri Avenue 95 feet to the
place of beginning.

mclaiining to own the same.

2. That defendant’s title thereto is denied and
.disputed by complainants, John Murphy, Hattie P.
Moore, Hannah Devlin, Mary Biddle, Catherine
fQuick, dean Bue, Susan Ash, Jeanette Booth, David
Murphy, Jr., Murray Murphy and Dorothy Murphy.

3. That no suit is pending to enforce or test the
validity.of such title and claim.

4- That by reason of such claim, defendant’s
property7in said lands is greatly affected, and they
cannot be sold or dealt with as they otherwise could.

In consideration whereof, and forasmuch as de-
fendant is jrelieyable only in a court of equity, where
matters of this sort are properly, and according to
the statutes of this State in such case made and pro-
vided, cognizable and relievable, defendant prays:

That a writ of subpoena issue out of this Court,
directed to the said complainants, John Murphy,
Hattie P. Moore, Hannah Devlin, Mary Biddle,
Catherine Quick, Je§n J”te,;Susan Ash, Jeanette
Booth, David Murphy, Jr., Murray Murphy and
Dorothy Murphy, commanding them, and each and
every of them,to answer this counter-claim and each
and every «allegation therein contained, upon their
several:.nnd respective oaths or affirmations, to the
best of their respective knowledge, information and
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16 Amended Answer and Counter-Claim

belief, full, true, direct and perfect answer make to
all and singular the matters and things aforesaid,
and more particularly that they, and each and every
of them, may in manner aforesaid answer and set
forth specifically what title or claim to said lands,
or any part thereof, or any interest therein, they or
either of them make or claim, and to what part or
what interest; and further how and by what instru-
ment such title or claim is derived or was created;
and that by the determination and final decree of
this Court, the rights of all the parties to this suit
in and to the lands hereinabove set forth, and every
part thereof, may be fixed and settled; and that de-
fendant may be decreed to have a perfect title there-
to, and the complainants to have no estate, interest
in, or encumbrance on said lands, or any part there-
of; and that their claims to the same are unjust,
vexatious and void; and that defendant may have
such other and further relief in the premises as the
nature of the case may require, and as he shall be
entitled to, pursuant to the statutes in such case
made and provided.
Bourgeois & Coulomb,
Solicitors for and of Counsel
with Defendant.

[Endorsed]

We consent to the filing of the within
amended answer and counter-claim.
Cole & Cole,

Solicitors for Complainants.
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REPLY TO AMENDED ANSWER.
(Filed July 28,1925.)

IN OHANCERY OF NEW JERSEY.

10
Between
John M hy, et al., .
onn ARRERRY ) On Bill, &c.
Complainants,|
Reply to Amended

and Answer

William Henry Markis, ’
Defendant.

Complainants join issue on the amended answer 20
of the defendant.

AS TO COUNTER-CLAIM:

1. Complainants deny the averments in paragraph
1.

2. The averments in paragraph 2 are admitted.

3. The averment in paragraph 3 is denied. The gg
bill entitled as above is to test the validity of défen-
dant’s claim.

4. Complainants are . without information con-
cerning the averments in paragraph 4 save by the
averments and they therefore can neither affirm nor
deny.



m Stipulation

Answering the prayer of the counter-claim as to
complainants title and claim to the lands and prem-
ises involved, they-say that Sarah Markis named in
the bill and amended answer, died seized of the fee
simple, unencumbered title, and they, complainants,
are her said sole heirs and next of kin.

i ta CoLE &CoiiE,

Solicitors for Complainant.

10
STIPULATION.
IN CHANCERY OF NEW JERSEY.
Between
John Murphy, et al.r
Complaim/nts* On Bill, &c.,
and Final Hearing.
00 William Henry Markis,
Defendant.

Atlantic City, N. J., September 29,1925,

TESTIMONY
Before Hon.:R. H. Ingersol1l, Wiee-Chaneellor.

30 Appearances:
For complainants, Messrs. Cole & Cole.
For the defendant, Messrs. Bourgeois & Coulomb.

Mr. Cole: For the purpose of the decision of the
question in this case, iti is stipulated as follows:
Sarah Markis divorced the defendant on the
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ground of adultery as charged in the petition re-
ferred to in the bill. They neMeir thereafter lived to-
gether and jhe jthereafter remarried and his second
wife is now living. There was r|pal estate and some
personal property. The defendant is now in the
peaceable possession of the real estate described in
the bill. Sarah Markis died at the time named in the
bill and what purports to be her will was probated by
tb)e Surrogate of the County of Atlantic about the
time named in the bill. 10

The allegation touching the dates of the will, the
divorce, the death and probate of the will are cor-
rectly stated.

The Court: That is chronologically the will, the
divorce and, of course, the death, the will prior to
the divorce?

Mr. Cole: Oh, yes. That appears in the bill.

Mr. Bourgeois: There is one phase you haven’t
gotten in there, I think. You want an admission
that at the time the will was executed Sarah Markis
and William Markis were husband and wife living
together.

Mr. Cole: Yes. That.appears in the bill itself
because it wasn’t until after that that the divorce
was obtained. V-0

Mr. Bourgeois: I want it to appear.

Mr; Cole: At the time the will was executed
Sarah Markis and the defendant were husband and
*wife living together and sustaining that relation.
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Mr. Bourgeois : This stipulation goes to both the
bill and the counter-claim. Then, why don’t you
stipulate further that Markis is in possession of
this property claiming ownership?

Mr. Cole: Markis is in the peaceable possession
as stated, claiming to own the same, and there is
no proceeding other than this to. test his right.

O —
CONCLUSIONS.
(Filed Oct. 30, 1925.)
IN CHANCERY OF NEW JERSEY.
2Q Between
John Mubghy, let.al.,t On Blll, &C.
OMPpLAINAnts, On Final Hearing.
and Conclusions.
William Henry Markis,.
Defendant.

Messrs. Cole & Cole, for the.complainants.
Messrs. Bourgeois & Coulomb, for the defendant.

Ingersoll, V. C.:

On September 19th, 1899, the defendant, William
Henry Markis, married one Sarah Murphy.

On April 13th, 1909, the said Sarah Markis, the
wife of said defendant, made, published and de-
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dared her last will and testament, which will con-
tained the following:

“ Third. I give, devise and bequeath unto my be-
loved husband, William Henry Markis, all the re>
mainder and residue of my estate real, personal and
mixed, absolutely, of whatsoever kind and whereso-
ever situate, including all insurance money or monies
that my death may produce.” .

“ And, Fifth, I hereby constitute and appoint my
beloved husband, William Henry Markis, sole execu-
tor, without bond, of this my last will and testa-
ment.”

A number of years after the making of said will,
Sarah Markis filed her petition in this court against
her husband praying a dissolution of their said mar-
riage, on the ground of adultery, and a final decree
was entered in said cause, bearing date November
8th, 1916, by which the said parties were divorced
from the bonds of matrimony for said cause, and
the said marriage was dissolved.

On September 14th, 1923, the said Sarah E.
Markis departed this life unmarried and without
issue, but leaving her surviving the complainants,
her sisters, nephews and a grandniece, respectively.

After the death of Sarah Markis, said William
Markis produced before the Surrogate of Atlantic
County said last will and testament, which was duly
probated and the said William Henry Markis quali-
fied as executor, and has taken upon himself the
burden of the administration of the estate of the
said Sarah Markis.

The only questions for determination are: Does
William Henry Markis: take under the provisions of
Section 3 of said will, and is he appointed executor
thereof under Clause 5?

In some jurisdictions, facts such as are here pre-
sented are sufficient upon which to presume an im-
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plied revocation of the will. Re McGraw, Mich*
1924; 199 N. W. 686, 37 A. L. R. 308.

This question Is quite thoroughly annotated in
25A. L, R., on-page 49. This annotation carefully
distinguishes the eases of revocation of the will, or
of the legacy or devise, or the lapse of the legacy
qr devise.

In this State, however, - ‘no deyise or bequest in
writing * * *ror any clause thereof shall be revoc-
able, otherwise;than by some other will or codicil in
waiting, or other writing declaring the same, or by
burning, canceling, tearing or obliterating the same
by the testator himself or in his presence, and by
his direction and consent; but all devises and be-
quests * * * shall remain and continue in force until
the same be burnt, canceled, torn or obliterated as
aforesaid, or by some other will, codicil or other
writing duly executed.” 4 Comp. Stat. 5861-5870.

No claim is made that the will was revoked.

Chancellor Vroom, in Bullock v. Zilley, 1 N. J.
Eq. 4.89, said: JiThe only question that can be
.raised 1is -this: whether the words “ his wife,’’ as
applied -to -the complainant in the bequest, are to
be taken as mere words of description: if so taken,
the yrights of -the complainant are not affected by
the divorce,; but if the -person taking must neces-
sarily be the wife or Thomas Bullock, and take in
-that capacity, then her interest is at an end.”

This has been the law :for nearly a century. Stern
v. Stern, .68 N.-)dJ. Eq. 47.2; Bell v. Smalley, 45 N. J.
Eq. 478.

The CbapceUor, in Bullock v. Zilley, supra, fur-
ther said: ‘“Upon what grounds the parties wore
divorced., or-which complained of the other, I am
not informed. The bill simply alleges the fact of
the.divorce. The demurrer admits it as stated, and
the -Court can look no further than the pleadings.
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I am not aware, however, that any development of
fads can change the legal rights of the parties.
Considering the case, then, simply upon the inten-
tion of the testator, as collected from the will itself,
niy conclusion is, for the reasons above stated, that
the complainant is entitled to relief.”

M Van SyCkel v.‘ ITan Syekél, 51 if. J. Eq. 194:
“A devise to A, and at his death to his wife; applies
only to the person who was his wife at the date of
the' execution of the will, and does not extend to a
Wife taken subsequently thereto;” Vice-Chancellor
Green distinguishes this case from the cases therein
Cited and Swallow v. SWalldW, 27 N. J. Eq. 27A

In Jones Estate, 211 Pa. 364, the opinions of the
auditing Judge, and of the Judge on;exceptions and:
of the opinion of Mr; Justice Potter are Very illum-
inating.

The Court said, “ What is there in the facts off
this case to support the claim that the legacy has
lapsed? The person named as legatee did not die in
the lifetime of the testator, nor did any other estent
occur in the lifetime of the testator, which under
the language of the Will, would render the testa-
mentary gift inoperative. The donee survived the
testator, and is alive, and has both capacity and
willingness to take under the will, but it is sug-
gested in the argument that, while not physically
dead, the donee, by her own act in obtaining the
decree of divorce, ended the marital relations as
absolutely as death Would have done.

This consequence did follow the divorce, insofar*
as the duties, rights and claims accruing to her by
reason of the marriage are concerned. * * * What
the law gave it took away, nothing more. The bene-
ficiary * * * is here only as a legatee* and is asking
for that only which the testator gave to her of his
free grace* and as a matter of bounty. That which

fQ

20
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ho gave to her in his will was his own, to give or
to withhold as he saw fit. A bequest needs no con-
sideration to support it. As a legatee she stands
upon the same footing as any other individual, and
her relation to the testator has nothing to do with
the case, unless he chose to make it an element, in
the bestowal of the gift. * * * The testator intended
the gift for the individual, Mary Brown Jones, who
was at that time his wife, and identified by him as

IQ such. We think the bequest is unrestricted, and
that the words ‘my wife’ are, as we said above,
only* descriptive, and do not import a condition that
the beneficiary shall remain his wife. Nor do we
doubt that as to the object of the legacy the will
speaks from its date.”

Mr. Justice Potter stated the law to be:

“ The mere fact that a gift is made to a named'
legatee in certain character, as, for instance, to my
wife A, does not avoid the legacy, if the legatee does

2Q not happen to fill the character.

The relationship, however, could not have been
the sole motive, since the gift is to the individual by
name, and not to him simply as husband, nor is there
as in Bell v. Smalley, 45 N. J. Eq. 478, the evidence
offered by the restriction of the bounty to the time
during which the beneficiary remains unmarried.
We have no right to say that the gift was subject
to the condition that the donee should, at the time
it took effect, be the husband of the daughter.

2Q In Brown v. A, 0. U. W., 208 P. 101, where a
certificate was payable at the death of John Brown
to his wife, Mattie Brown, we held that it was for
the individual, Mattie Brown, without) regard to the
fact of her continuing to be the wife of the member,
and subsequent divorce did not forfeit her right.
The husband there had the power to change the
beneficiary at any time, and we held that the fact
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that he did not do so,.during a period of eight years
between the divorce and his death, made evident
his intention not to deprive his first wife of the
benefit of the policy. “ Where a man retains a
revocable instrument with full opportunity of revok-
ing it, and does not revoke it, there is a strong pre-
sumption that he wishes it to stand.’* Tilghman,
C. J., in Irish v. Smith, 8 S. & R. 573.”

In the Brown case he had, after his divorce, mar-
ried Anna Z. Whealer, who survived him as his
widow.

Mrs. Markis lived nearly seven years after the di-
vorce was granted. She did not, during these years,
cancel or revoke her will, nor did she attempt to
make any other testamentary disposition of her
property. This situation must be considered as a
strong presumption that she desired no revocation
or change in her will.

An analysis of the cases in the courts of this State
indicates clearly that the law is as before stated,
and that that rule always held unless there is con-
tained in the will other qualifications or statements
indicating that the gift was not to the person, but
conditioned they should take in the character desig-
nated.

In Bell v. Smalley, supra, the Court held that the
use of the words IIduring her widowhood? made it
perfectly clear that the testatrix meant that Hannah
should only take while she remained the widow of
Francis, and that having been divorced, she never
became the widow of Francis and therefore, she
could not take. Vice-Chancellor Van Fleet, how-
ever, repeats the law and cites Bullock v. Zilley,
supra.

The reporter, in a footnote to Bell v. Smalley,
annotates many cases, in all of which, where the
question arises, the same distinction is noted.
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In Steen v. Steen, 68 N>J. Eq. 472, Vice-Chancellor;
Bergen cites Bullock v. Zilley, supra, as expressing
the law,, hut said, “ My construction of the devise
under consideration is that the words used by the
testatrix were intended to describe the character or
capacity in which the legatee should take.”

Vice-Chancellor Berger, in Collard v. Collard, 67
Atl. Rep. 190, where the will read, “ to my said wife,*
Emily M. Cbllard, for tljje term of her natural life,
or so* long as she remains my widow,” saidi “ the
testator uses the words ‘for the term of her natural
life so long as she remains my widow.’ At the death
of the testator, when the will became effective, the
devisee of the prior estate was not, and could not
be, his widow, for she had never been his lawful
wife; and the estate given was void because the
conditions upon which it rested did not and could
not exist. There was no wife; nor one who could
be his widow. * * # Again, the gift to the supposed
wife was void because the gift was not to her as
a person. She could only take in the character of
the wife of the) testator. * * * The words ‘my wife/
as used here, are not words of description to desig-
nate the legatee,, but rather, to indicate the char-
acter or capacity in which alone she could take, and,
failing to answer that description at the time the
will took effect, the gift to her failed.’7

There can he no question but that at the time of
the making of the will the testatrix meant to and
did devise and bequeath unto William Henry Markis
all the remainder and residue of her estate, and ap-
pointed him executor of the will.

f. The words “ my beloved husband” were clearly
mere words of description. Nothing appears in the
will to indicate the contrary. No case has been
presented to me, nor have I been able to find one,
which indicates that the use) of such words, without
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other limitations or qualifications, make void sneb
a bequest.

As 1bis will bas never been revoked or cancelled,
and no new will or codicil has been executed chang-
inglits terms, I will advise a decree that William
Henry Markis, the defendant, is entitled to “ re-
ceive” all the remainder and residue of the estate
of said Sarah Markis, and that he is the executor
under the provisions of said will.

FINAL DECREE.
(Filed Nov. 5,1925.)

IN CHANCERY OF NEW JERSEY.

Between
Johm Murphy, et al.,
ComplainaMzts, On Bill, &e.
and Final Decree.
William Hehry Markis,
Defendant.

This cause coming on to be heard in the presence
of Cole & Cole, Esquires, solicitors of complainants,
John Murphy, Hattie P. Moone, Hannah Devlin,
Mary Biddle, Catherine Quick, Jean Rue, Susan
Ash, Jeanette Booth, David Murphy, Jr., Murray
Murphy and Dorothy Murphy; and Bourgeois &
Coulomb, solicitors of William Henry Markis, de-
fendant, and the Court having examined the plead-
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ings, and having taken proofs orally in court, and
considered the arguments of counsel thereon