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CHAPTER 7E
COASTAL ZONE MANAGEMENT

Authority

NUJ.S.A. 13:19-1 et seq., 13:9A-1 et seq,,
12:5-1 et seq., and 13:9B-1 et
seq.

Source and Effective Date

R.1995 d.405, effective June 23, 1995.
See: 27 NJ.R. 417(a), 27 N.I.R. 2738(a).

Executive Order No. 66(1978) Expiration Date
Chapter 7E, Coastal Zone Management, expires on June 23, 2000.

Chapter Historical Note

Chapter 7E, Coastal Zone Management, became effective September
28, 1978, as R.1978 d.292. See: 10 N.J.R. 184(a), 10 N.J.R. 384(a).
Amendments became effective September 26, 1980, as R.1980 d.375.
See: 12 N.J.R. 252(a), 12 N.J.R. 576(a). Further amendments became
effective May 15, 1981 as R.1981, d.186. See: 13 N.J.R. 76(a), 13
N.J.R. 338(a). Further amendments became effective February 16,
1982, as R.1982 d.31. See: 13 NJ.R. 864(a), 14 N.JR. 206(a).
Further amendments became effective April 19, 1982, as R.1982 d.114.
See: 13 N.JL.R. 565(a), 14 N.J.R. 385(c), 14 N.J.R. 1155(a). A public
notice regarding a Federal ruling on certain Chapter 7E rules was
published at 14 N.J.R. 1467(b). Pursuant to Executive Order No.
66(1978), Chapter 7E was readopted as R.1985 d.422, effective July 24,
1985. See: 17 N.J.R. 1465(a), 17 N.JR. 1797(c), 17 N.J.R. 2021(a).
Pursuant to Executive Order No. 66(1978), Chapter 7E was readopted
as R.1990 d.413, effective July 24, 1990. See: 22 N.J.R. 1188(a), 22
N.J.R. 2542(b). Subchapters 3A, Standards for Beach and Dune
Activities, 3B, Information Required in Wetland Mitigation Proposals,
and 3C, Assessing Impacts to Endangered and Threatened Wildlife
Species in Environmental Impact Assessments, were adopted as New
Rules by R.1994 d.380, effective July 18, 1994 (operative July 19, 1994).
See: 26 N.JL.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a). Chapter
7E was readopted as R.1995 d.405, effective June 23, 1995. See:
Source and Effective Date.

Public Notice: Notice of Routine Program Implementation. See: 25
N.J.R. 1010(a).

See section-annotations for specific rulemaking activity.

Appendix to Chapter 7E: Figures 1 through 16 were adopted as a
part of R.1994 d.380 and form the Appendix to N.J.A.C. 7.7E. The
Figures are not reproduced in this chapter, but can be reviewed by
contacting the Office of Administrative Law, Rules and Publications,
CN 301, Trenton, NJ 08625, or the Department of Environmental
Protection. :

"Notice of Routine Program Change. See: 30 N.LR. 2087(a), 30
N.J.R. 2780(b). -
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SUBCHAPTER 1. INTRODUCTION

7:7E-1.1 Purpose

(a) This chapter presents the substantive rules of the
Department of Environmental Protection regarding the use
and development of coastal resources, to be used primarily
by the Land Use Regulation Program in the Department in
reviewing permit applications under the Coastal Area Facili-
ty Review Act (CAFRA), N.J.S.A. 13:19-1 et seq. (as
amended to July 19, 1993), Wetlands Act of 1970, N.J.S.A.
13:9A-1 et seq., Waterfront Development Law, N.J.S.A.
12:5-3, Water Quality Certification (401 of the Federal
Clean Water Act), and Federal Consistency Determinations
(307 of the Federal Coastal Zone Management Act). Re-
quests for Water Quality Certification shall also be reviewed
in accordance with other applicable statutes and regulations
administered by the Department including the Surface Wa-
ter Quality Standards, N.J.A.C. 7:9B. The rules also pro-
vide a basis for recommendations by the Program to the
Tidelands Resource Council on- applications for riparian
grants, leases and licenses.

(b) In 1977, the Commissioner of the Department of
Environmental Protection submitted to the Governor and
Legislature the Coastal Management Strategy for New Jer-
sey—-CAFRA Area (September 1977), prepared by the De-
partment as required by CAFRA, N.J.S.A. 13:19-16, and
submitted for public scrutiny in late 1977. The Department
revised the Coastal Management Strategy for public review
as the New Jersey Coastal Management Program—Bay and
Ocean Shore Segment and Final Environmental Impact
Statement (EIS) for Federal approval, which was received in
September 1978. In August 1978 the Governor submitted
the revised New Jersey Coastal Management Program—Bay
and Ocean Shore Segment and Final EIS for Federal ap-
proval, which was received in September 1978. In May
1980, the Department submitted further revisions, published
as the Proposed New Jersey Coastal Management Program
and Draft Environmental Impact Statement for Federal
approval, which was received in September 1980. The
Rules on Coastal Zone Management (Rules) constitute the
substantive core of the program. The Rules were amended
on June 4, 1981, January 12, 1982, April 19, 1982, February
7, 1983, February 3, 1986, August 15, 1988, May 15, 1989,
August 20, 1990, April 5, 1993, November 15, 1993 and July
18, 1994.

(c) By revising and readopting these policies as adminis-
trative rules, according to the Administrative Procedure Act,
the Department aims to increase the predictability of the
Department’s coastal decision-making by limiting adminis-
trative discretion, as well as to ensure the enforceability of
the Rules on Coastal Zone Management of the coastal
management program of the State of New Jersey prepared
under the Federal Coastal Zone Management Act. Fur-
ther, the Department interprets the “public health, safety
and welfare” clause in CAFRA (N.J.S.A. 13:19-10f) and the
Wetlands Act of 1970 (N.J.S.A. 13:19A-4d) to include a full
consideration of the national interests in the wise use of
coastal resources.
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7:7E-3.19

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended and recodified.

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on existing lagoon edges deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-3.18 Coastal high hazard areas

(a) Coastal high hazard areas are flood prone areas
subject to high velocity waters (V zones) as delineated on
the Flood Insurance Rate Maps (FIRM) prepared by the
Federal Emergency Management Agency (FEMA), and ar-
eas within 25 feet of oceanfront shore protection structures,
which are subject to wave run-up and overtopping. (see
Appendix, Figure 2 incorporated herein by reference). The
Coastal High Hazard Area extends from offshore to the
inland limit of a primary frontal dune along an open coast
and any other area subject to high velocity wave action from
storms or seismic sources. The inland limit of the V zone is
defined as the V zone boundary line as designated on the
FIRM or the inland limit of the primary frontal dune,
whichever is most landward.

(b) Residential development, including hotels and motels
is prohibited in coastal high hazard areas except for single
family and duplex infill developments which are conditional-
ly acceptable provided that the standards of N.J.A.C.
7:TE-7.2(f) are met.

(c) In general, commercial development is discouraged in
the coastal high hazard areas. Beach use related commer-
cial development in coastal high hazard areas is conditional-
ly acceptable within areas that are already densely devel-
oped, provided that:

1. The site is landward of the boardwalk;

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi-
tions) to the top of a flat roof or the mid-point of a
sloped roof;

3. The facility is open to the general public and
supports beach/tourism related activities, that is, retail,
amusement and food services. Lodging facilities are ex-
cluded; and

4. The facility complies with all the flood proofing
requirements at N.J.A.C. 7:7E-3.25, Flood hazard areas.

(d) All permanent structures shall be set back a minimum
of 25 feet from oceanfront shore protection structures,
typically including bulkheads, revetments and seawalls and
occasionally jetties and groins if constructed at inlets. This
condition is applicable only to shore protection structures
that are of sufficient height and strength to provide resis-
tance to storm waves.
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Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended.

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on natural water’s edge floodplains deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-3.19 Erosion hazard areas

(a) Erosion hazard areas are shoreline areas that are
eroding and/or have a history of erosion, causing them to be
highly susceptible to further erosion, and damage from
storms.

1. Erosion hazard areas may be identified by any one
of the following characteristics:

i. Lack of beaches;

ii. Lack of beaches at high tide;

iii. Narrow beaches;

iv. High beach mobility;

v. Foreshore extended under boardwalk;
vi. Low dunes or no dunes;

vii. Escarped foredune;

viii. Steep beach slopes;

ix. Cliffed bluffs as adjacent to beach;

X. Exposed, damaged or breached jetties, groins,
bulkheads or seawalls;

xi. High long-term erosion rates; or
xii. Pronounced downdrift effects of groins (jetties').

2. Erosion hazard areas extend inland from the edge
of a stabilized upland area to the limit of the area likely
to be eroded in 30 years for one to four unit dwelling
structures, and 60 years for all other structures, including
developed and undeveloped areas. This distance is mea-
sured from the crest of a bluff for coastal bluff areas, the
most seaward established dune crest for unvegetated dune
areas, the first vegetation line from the water for estab-
lished vegetated dune areas, and the landward edge of a
beach or the eight foot North American Datum (NAD),
1983, contour line, whichever is farther inland, for non-
dune areas.

i. An established, unvegetated dune is a dune that
has been in place for at least two winter seasons, or has
been constructed with the approval of the Department.

ii. An established vegetated dune is a dune with an
existing vegetative cover which has been growing on site
for at least two growing seasons.

3. The extent of an erosion hazard area is calculated
by multiplying the projected annual erosion rate at a site
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by 30 for the development of one to four unit dwelling
structures and by 60 for all other developments.

~(b) Development is prohibited in erosion hazard areas,
except for:

1. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1);

2. Shore protection activities which meet the appro-
priate Coastal Engineering Use Rule (N.J.A.C.
7:7E-7.11);

3. Single story, beach/tourism oriented commercial de-
velopments located within an already developed municipal
boardwalk/commercial area of Point Pleasant Beach, Sea-
side Heights, Ocean City, North Wildwood and Wildwood
City is conditionally acceptable provided that it meets the
following conditions:

i. The site is located within an area currently used
and zoned for beach related commercial use, and is
landward of and adjacent to the boardwalk;

ii. The height of the building does not exceed 15
feet measured from either the elevation of the existing
ground or the boardwalk (depending on the specific site
conditions) to the top of a flat roof or the mid-point of
a sloped roof;

ili. The facility is open to the general public and
supports beach/tourism related recreational activities,
that is, retail, amusement and food services. Lodging
facilities are excluded; and

iv. The facility meets all the flood proofing require-
ments of the Flood Hazard Areas rule;

4. Single family and duplex infill developments that
meet the standards of N.J.A.C. 7:7E-7.2(f);

5. The construction of dune walkover structures and
at-grade walkover pathways, in accordance with Depart-
ment standards found at N.J.A.C. 7:7E-3A; and

6. Dune creation and beach maintenance activities in
accordance with Department standards found at N.J.A.C.
T:TE-3A.

(c) ‘Rationale: See the OAL Note at the beginning of this
subchapter.

(Agency note: N.J.A.C. 7:7E-3.20 and 3.21 belong to the
Barrier and Bay Islands subcategory.)

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.
314(a).
Old (b) deleted; (b)1.-2. recodified to (b)-(c); old (c) now (d).

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on alluvial flood margins deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
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7:7E—3.20 Barrier island corridor

(a) “Barrier island corridors” are the interior portions of
oceanfront barrier islands, spits and peninsulas. Along the
New Jersey Coast, headlands are located between Mon-
mouth Beach, Monmouth County and Pt. Pleasant Beach,
Ocean County.

1. The oceanfront barrier island corridor encompasses
that portion of barrier islands, spits and peninsulas (nar-
row land areas surrounded by both bay and ocean waters
and connected to the mainland) that lies upland of wet-
lands, beach and dune systems, filled water’s edges, and
existing lagoon edges. Barrier island corridor does not
include the headlands of northern Ocean County, Mon-
mouth County, and the southern tip of Cape May County,
which are part of the mainland.

(b) New or expanded development within the oceanfront
barrier island corridor is conditionally acceptable provided
that the criteria for High Development Potential are met, as
defined in the policy for Land Areas (see N.J.A.C. 7:7E-5.5)
and maximum acceptable intensities for development under
the Land Area Policies are not exceeded.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(2), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b): Old text deleted and new text added; (b)1 through (c) recodi-
fied to (c)-(e).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on beaches deleted.

Case Notes

Need to preserve undeveloped beach area administratively recog-
nized by former N.J.A.C. 7:7E-3.10. Lusardi v. Curtis Point Property
Owners Assn., 86 N.J. 217, 430 A.2d 881 (1981).

7:7TE-3.21 Bay islands

(a) Bay islands are islands or filled areas surrounded by
tidal waters, wetlands, beaches or dunes, lying between the
mainland and barrier islands. Such islands may be connect-
ed to the mainland or barrier island by elevated or fill
supported roads (see Appendix, Figure 3, incorporated
herein by reference).

1. In cases where a bay island is also a Filled Water’s
Edge (N.J.A.C. 7:7E-3.23), the more restrictive provisions
of the two rules shall apply.

2. This rule will not apply to proposed development
located in the following areas:

OCEAN COUNTY:

Bonnett Island, Stafford Township
Chadwick Beach Island, Dover Township
Channel Island, Mantoloking Borough

7E-20
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T:TE-7.2

7:7E-6.3 Secondary impacts

(a) Secondary impacts are the effects of additional devel-
opment likely to be constructed as a result of the approval
of a particular proposal. Secondary impacts can also in-
clude traffic increases, increased recreational demand and
any other offsite impacts generated by onsite activities which
effect the site and surrounding region.

(b) Coastal development that induces further develop-
ment shall demonstrate, to the maximum extent practicable,
that the secondary impacts of the development will satisfy
the Rules on Coastal Zone Management. The level of
detail and areas of emphasis of the secondary impact analy-
sis are expected to vary depending upon the type of devel-
opment. Minor projects may not even require such an
analysis. Transportation and wastewater treatment systems
are the principal types of development that require a sec-
ondary impact analysis, but major industrial, energy, com-
mercial, residential, and other projects may also require a
rigorous secondary impact analysis.

1. Secondary impact analysis must include an analysis
of the likely geographic extent of induced development,
its relationship to the State Development and Redevelop-
ment Plan, an assessment of likely induced point and non-
point air and water quality impacts, and evaluation of the
induced development in terms of all applicable Rules on
Coastal Zone Management.

2. Models for secondary impact analysis may be found
in New Jersey Department of Community Affairs, Divi-
sion of State and Regional Planning, Secondary Impacts
of Regional Sewerage Systems (1975), and in USEPA,
Manual for Evaluating Secondary Impacts of Wastewater
Treatment Facilities (EPA-600/5-78-003, 1978).

(c) Rationale: This statement can be reviewed at the
Office of Administrative Law, Rules and Publications,
Quakerbridge Plaza, Bldg. 9, PO Box 301, Trenton, New
Jersey 08625-0301.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Added text to (a) “Secondary impacts can ...

region.”

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994). .

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

and surrounding

Case Notes

Permit condition requiring Department of Environmental Protection
determination did not conflict with state and federal plans and was not
beyond the department’s authority. Matter of Cape May County Mun.
Utilities Authority, 242 N.J.Super. 509, 577 A.2d 840 (A.D.1990).

SUBCHAPTER 7. USE RULES

OFFICE OF ADMINISTRATIVE LAW NOTE: Rationale state-
ments were filed as a part of these rules, but have not been

7E-59

reproduced in this subchapter. The rationale statements can be

reviewed at the following office:
Rules and Publications
Office of Administrative Law
Quakerbridge Plaza
Bldg. No. 9
PO Box 301
Trenton, New Jersey 08625-0301

7:7E-7.1 Purpose

Many types of development seek locations in the coastal
zone. The second stage in the screening process of the
Rules on Coastal Zone Management spells out a set of rules
for particular uses of coastal resources. Use rules are rules
and conditions addressed to particular kinds of develop-
ment. Use rules do not preempt location rules which
restrict development, unless specifically stated. In general,
they introduce conditions which must be satisfied in addition
to the Location rules (N.J.A.C. 7:7E-2 through 6), and the
Resource rules described in the following subchapter
(NJ.A.C. 7:7TE-8).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Case Notes

Construction permit application denied due to anticipated nitrate
production; testing to challenge application denial found to not meet
acceptable scientific standards. Andover Mobile Home Park v. Dept.
of Environmental Protection, 4 N.J.A.R. 420 (1981).

7:7TE-7.2 Housing Use rules

(a) “Housing” includes single family detached houses,
multi-family units with apartments or town houses, high-rise
buildings and mixed use developments.

(b) Standards relevant to water area and water’s edge
housing are as follows:

1. New housing or expansion of existing habitable hous-
ing is prohibited in Water Areas. Reconstruction of
existing habitable structures on pilings located over water
areas is conditionally acceptable except when damaged by
wind, water or waves, in which case reconstruction is
prohibited.

2. In special urban areas and along large rivers where
water dependent uses are demonstrated to be infeasible,
new housing is also acceptable on structurally sound
existing pilings, or where piers have been removed as part
of the harbor clean up program, the equivalent pier area
may be replaced in the same or another location.

i. Structurally sound existing pilings may be reconfig-
ured provided that the total area of water coverage is
not increased and fisheries resources are not adversely
impacted.

Supp. 11-16-98
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ii. Expansion of the total area of water coverage is
discouraged, except where it can be shown that exten-
sions are functionally necessary for water dependent
uses.

iii. New housing acceptable under this rule shall be
consistent with the Public Access to the Waterfront
Rule (N.J.A.C. 7:7E-8.11), including provisions of fish-
ing access as appropriate.

3. Housing is conditionally acceptable in the filled
water’s edge, provided that it meets the requirements of
the Filled Water’s Edge rule (N.J.A.C. 7:7E-3.23) and the
Public Access to the Waterfront Rule (N.J.A.C.
7:7E-8.13). The acceptable intensity of residential devel-
opment shall be determined by applying the criteria of the
General Land Area rule (N.J.A.C. 7:7E-5) except on bay
islands where the requirements of the Bay Island Corridor
rule (N.J.A.C. 7:7E-3.21) shall apply.

4. New housing involving the stabilization of existing
lagoons through revegetation, bulkheading or other
means is conditionally acceptable provided that the condi-
tions of the Existing Lagoon Edge rule (N.J.A.C.
7:7E-3.24) and the Filling rule (N.J.A.C. 7:7E—4.2(j)) are
satisfied.

5. On sites with existing shore protection structures, the
residential structure shall be set back a minimum of 25
feet from the oceanfront shore protection structures, and
a minimum of 15 feet from shore protection structures
elsewhere. This distance shall be measured from the
waterward face of a bulkhead or seawall and from the top
of slope on the seaward side of the revetment.

6. Water area and water’s edge housing shall include a
provision for boat ramps wherever feasible unless an
accessible boat ramp is nearby.

7. Rationale: See the OAL Note at the beginning of
this subchapter.

(c) Standards relevant to floating homes are as follows:

1. A floating home is any waterborne structure designed
and intended primarily as a permanent or seasonal dwell-
ing, not for use as a recreational vessel, which will remain
stationary for more than 10 days.

2. Floating homes are prohibited in the coastal zone.
Those floating homes registered with the New Jersey
Department of Motor Vehicles prior to June 1, 1984 are
not subject to this paragraph.

3. Rationale: See the OAL Note at the beginning of
this subchapter.

(d) Standards relevant to cluster development are as

1. Housing developments are encouraged to cluster
dwelling units on the areas of sites most suitable for
development. “Clustering” is defined as an increase of net
density realized by reducing the size of private lots and
retaining or increasing the gross density of a project.

2. Rationale: See the OAL Note at the beginning of
this subchapter.

(e) A single family home or duplex that is located upland

of the mean high water line and is not part of a larger
development must meet only the following:

1. All structures and on-site improvements shall comply
with the coastal Rules for Beaches, Dunes, Wetlands,
Wetland Buffers, Endangered or Threatened Wildlife or
Vegetation Species Habitats and Coastal Bluffs, and shall
comply with other Coastal Rules by meeting the following
minimum standards. Compliance with the applicable
rules may require changes in a building design and/or
location.

i. On sites with shore protection structures, the resi-
dential structure shall be set back, a minimum of 25
feet, from oceanfront shore protection structures, and
at a minimum of 15 feet from bulkheads elsewhere.
This distance is measured from the waterward face of a
bulkhead or seawall and from the top of slope on the
waterward face of a revetment.

ii. For sites adjacent to surface water bodies or
wetlands, a silt fence shall be erected along the limit of
disturbance parallel to the shoreline or wetlands limits.
This fence shall have a 10-foot return on each end, be
erected prior to construction and remain in place until
all construction and landscaping is completed.

ifi. For sites partially or completely within the ero-
sion hazard area or coastal high hazard area, only infill
developments meeting the following criteria are accept-
able. A development qualifies as infill for purposes of
this section if:

(1) It is shown as buildable lot on municipal rec-
ords prior to July 19, 1993;

(2) The lot is served by a municipal sewer system;
and

(3) A house or commercial building is located on
each lot abutting the lot line, perpendicular to the
shoreline, and within 100 feet of said lot line.

iv. In non-tidal areas, the lowest structural member
must be at least one foot above the base flood eleva-
tion.

v. In tidal areas the following standards apply:

(1) For residential developments located within
designated zones A1-30 on the community’s Flood
Insurance Rate Maps (FIRM), the lowest floor (in-
cluding basement) must be elevated to or above the

follows: base flood elevation.
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(2) For residential developments located within
designated Zones V1-30 on the community’s FIRM,
the building must be elevated on pilings so that the
bottom of the lowest horizontal structural member of
the lowest floor (excluding the pilings) is elevated to
or above the base flood level.

(3) The house shall be constructed as close to the
landward site boundary as possible, and shall not be
constructed waterward of the adjacent developments.

vi. For wooded sites, site clearing shall be limited to
an area no greater than 20 feet from the footprint of
the dwelling and the area deemed necessary for drive-
way, septic and utility line installations.

vii. Indigenous coastal plants (as defined in Vegeta-
tion, N.J.A.C. 7:7E-8.8) are encouraged to be used in
landscaping wherever feasible. No plastic lines shall be
used in landscaped or gravel areas. All liners shall be
made of filter cloth or other permeable material. The
use of non-indigenous vegetation and/or lawns is dis-
couraged.

viii. All driveways shall be covered with permeable
materials or pitched to drain all runoff onto permeable
areas of the site.

2. Rationale: See the OAL Note at the beginning of
this subchapter.

(f) The standards relevant to housing and transportation
are as follows:

1. The development of housing at locations and densi-
ties that contribute to the feasibility of public transporta-
tion is encouraged.

2. Residential developments are encouraged to include
bicycle paths to activity centers and bicycle storage facili-
ties.

3. Residential developments are encouraged to provide
pedestrian amenities which include lighted walkways with
benches, lighted sidewalks with curb ramps and intersec-
tions, shade trees, and pedestrian controlled traffic lights.

~ 4. Rationale: See the OAL Note at the beginning of
this subchapter.

Correction: Subsection (e)—Inserted omission concerning affordable
housing.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Section substantially amended.

Petition for Rulemaking: Petitioned for a departmental level “concep-
tual approval”; denied.

See: 21 N.J.R. 1912(a).

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
New housing policy replaced outmoded affordable housing use policy

at (f).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.LR. 2990(a).
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Public Notice: Notice of Receipt of and Action on a Petition for
Rulemaking.

See: 29 N.J.R. 5333(b); 30 N.J.R. 494(a).

Administrative correction.

See: 30 N.J.R. 217(a).

Petition for Rulemaking.

See: 30 N.J.R. 2525(a), 30 N.J.R. 4077(a).

Case Notes

Construction permits issued without sufficient findings of fact were
invalid. Crema v. Dept. of Environmental Protection, 192 N.J.Super.
505, 471 A.2d 422 (App.Div.1984) certiorari denied 96 N.J. 306, 307,
475 A.2d 597 (1984).

Regulation noted as being responsive to both CAFRA directions and
to the fair share housing constitutional mandate of the Mount Laurel I
decision. Southern Burlington Cty. N.A.A.C.P. v. Mount Laurel Twp.,
92 N.J. 158, 456 A.2d 390, on remand 207 N.J.Super. 169, 504 A.2d 66
(1983).

Department of Environmental Protection to impose “fair share”
housing conditions to provide for low and moderate income housing
(citing former N.J.A.C. 7:7E-8.6 and 7:7E-8.11). In re Egg Harbor
Associates, 185 N.J.Super. 507, 449 A.2d 1324 (App.Div.1982) affirmed
94 N.J. 358, 465 A.2d 1115 (1983).

Former rules for large scale residential development do not support
conditional approval of construction permit for large scale development
because of serious deficiencies in essential findings (citing former
regulations and former N.J.A.C. 7:7E-8.11). Crema v. Dept. of Envi-
ronmental Protection, 182 N.J.Super. 445, 442 A.2d 630 (App.Div.
1982), affirmed as modified 94 N.J. 286, 463 A.2d 910 (1983).

Activity fit within the “repair, replacement or renovation” exemption
from requirement for Waterfront Development Permit. N.J.S.A.
12:5-3. Ward v. Department of Environmental Protection, 91
N.J.A.R.2d 1 (EPE).

7:7E-7.3 Resort/Recreational Use

(a) “Resort/recreation uses” include the wide range of
small and large developments attracted to and often depen-
dent upon locations along the coast. These uses include
hotels, motels, marinas, boating facilities, campgrounds,
amusement piers, parks and recreational structures such as
bathhouses, natural areas, open space for active and passive
recreation, and linear paths for bicycling and jogging (see

N.J.A.C. 7:7E-7.10 and N.J.A.C. 7:7E-5.5(d)).

(b) Standards relevant to recreation priority are as fol-
lows:

1. Each waterfront municipality should contain at
least one waterfront park on each body of water within
the municipality. Municipalities that do not currently
provide, or have active plans to provide, access to the
water will not be eligible for Green Acres or Shore
Protection Bond Funding.

2. Resort/recreation uses and commercial fisheries
uses shall have priority over all other uses in Monmouth,
Ocean, Atlantic, and Cape May counties with highest
priority reserved for those uses that serve a greater rather
than a lesser number of people, and those uses that
provide facilities for people of all ages and for people
with physical handicaps.

3. Rationale: See the OAL Note at the beginning of
this subchapter.
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(c) Standards relevant to recreation areas within develop-

ments are as follows:

1. “Recreation areas” include a variety of types and
sizes of open space adequate to accommodate appropriate
recreational activities or facilities.

2. Appropriate recreation areas shall be incorporated
in the design of all residential, industrial and commercial
development to the maximum extent practicable, as neces-
sary to ensure that needed on-site recreation opportuni-
ties will not be precluded by a lack of suitable open space.
The “maximum extent practicable” will be determined
based on guidelines of the Green Acres Program
(N.J.S.A. 13:8A-1 et seq.) which consider the recreation
resource supply and demand, the natural characteristics of
the site, and the ability to identify a public agency or
other organization willing to manage, maintain and devel-
op the open space as a recreational resource. What is

necessary will be determined by consideration of recre- -

ation resource supply and demand and municipal and
county open space and recreation master plans.

3. Rationale: See the OAL Note at the beginning of
this subchapter.

(d) Standards relevant to marinas are as follows:

1. Marina means any dock, pier, bulkhead, mooring or
similar structure or a collection of adjacent structures
under singular or related ownership providing permanent
or semi-permanent dockage to five or more vessels.

2. New marinas or expansion or renovation (including,
but not limited to, dredging, bulkhead construction and
reconstruction, and relocation of docks) of existing mari-
nas for recreational boating are conditionally acceptable
if:

i. The marina includes the development of an ap-
propriate mix of dry storage areas, public launching
facilities, berthing spaces, repair and maintenance facili-
ties, and boating and hardware supply facilities, de-
pending upon site conditions.

ii. The marina posts prominent signs indicating dis-
charges shall not be allowed within the basin and
provides restrooms and marine septic disposal facilities
for wastewater disposal from boats. For marinas with
dockage for 25 or more vessels or any on vessel with
live-aboard arrangement, adequate and conveniently
located pumpout stations shall be provided.

iii. Restrooms and at least one portable toilet emp-
tying receptacle shall be provided at a marina. The
portable toilet emptying receptacle requirement may be
satisfied either by the installation of a receptacle device
or by the designation of either a pumpout or restroom
facility for this use; and

(1) Discharge to a municipal or regional treatment
plant where practicable;
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(2) Discharge to a subsurface sewerage disposal
system constructed in accordance with N.J.A.C. 7:9-2
and N.J.A.C. 7:TE-4.2(t); or

(3) Discharge to a holding tank with waste being
removed by a licensed septage hauler. A marina
employing this method shall maintain a record of
waste removal; and

iv. New marina facilities and expansions and reno-
vation of existing marinas shall provide public access in
accordance with the Public Access to the Waterfront
Rule (NJ.A.C. 7:7TE-8.11). -

3. New marinas or boat launching facilities that pro-
vide primarily for sail, oar or rental boating are encour-
aged.

4. Expansions of existing marinas shall be encouraged
by limiting non-water dependent land uses that preclude
support facilities for boating.

5. Publicly funded marinas shall be designed to be
part of multiple use parks, to the maximum extent practi-
cable.

6. Recreational boating facilities are acceptable pro-
vided that they are designed and located in order to cause
minimum feasible interference with the commercial boat-
ing industry.

7. New marinas are encouraged to locate on filled
water’s edge sites, where minimal dredging is required.

8. Construction of new marinas within areas designat-
ed by the Department as shellfish habitat is prohibited.
Expansions of existing marinas within shellfish habitat
areas shall comply with the standards of the Shellfish
Habitat rule (N.J.A.C. 7:7E-3.2) and Submerged Vegeta-
tion rule (N.J.A.C. 7:7E-3.6).

9. Marinas shall comply with the design standards set
forth in N.J.A.C. 7:7E-7.3A to the maximum extent prac-
ticable. ’

10. In addition to complying with all other applicable
portions of these rules, all new, expanded and renovated
boat mooring facilities with five or more slips which are

. located on any portion of the Navesink River, Shrewsbury

River or Manasquan River (upstream of the Route 35
Bridge) or the St. George’s Thorofare shall meet the
conditions in (d)10i through iii below. Renovation shall
include complete or partial alteration of any portion of a
structure, including construction, reconstruction of or re-
location of existing docks, piers, moorings and bulkheads
and dredging. The conditions are:

i. A pumpout facility shall be constructed and main-
tained at those facilities at which boats over 24 feet in
length or those with on-board septic facilities (heads)
shall be docked. All other facilities shall construct and
maintain on site marine septic disposal facilities;
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ii. No pressure treated lumber or other lumber
treated with any other substance shall be used in any
portion of the project. This restriction applies only to
bulkhead sheathing and planking, and dock planking,
and does not apply to pilings. In addition, this restric-
tion does not apply to any construction upland of the
mean high water line; and

iii. The applicant and/or property owner shall fi-
nance monthly sampling and testing of fecal coliform
levels per milliliter of water at five locations selected by
the Department in the water in which the project is
located. Testing shall be performed by a State-certified
laboratory and shall be conducted beginning in the first
month following the mooring of vessels and monthly
thereafter for two full seasons of operation (that is,
May 1 through October 31). The monitoring shall
occur on the day of the month selected by the Depart-
ment and no advance notice of the sampling day shall
be given to the property-owner. Results of the moni-
toring shall be provided to the Department and- the
property-owner in writing by the laboratory within 10
calender days after the date of sampling. '

(1) The State-certified laboratory shall determine
the pre-construction median level of fecal coliform in
the water at each of the Department selected test
sites at the applicant’s expense, and advise the De-
partment and the applicant in writing of these results
within 10 calender days after the date of sampling.
If any post-construction test at any single site yields
fecal coliform levels which exceed the pre-construc-
tion reading at that site by 100 percent, the property
owner shall allow Department personnel access to
the property during day-light hours to assess whether
the operation of the project is causing or contributing
to the elevated reading.

(2) In the event the Department determines in
writing that the elevated readings of fecal coliform

the project, the property owner shall, as a condition
of the permit, cease such uses and practices as de-
scribed in writing by the Department and shall imple-
ment such practices as determined by the Depart-
ment in writing to be minimally necessary to reduce
the levels of fecal coliform emanating from the pro-
ject.

(3) In the event the Department determines that
the laboratory has twice or more failed to sample in
the correct location, failed to comply with commonly
accepted sampling techniques and laboratory meth-
ods or has divulged the date of sampling to the
applicant and/or property-owner in advance of sam-
pling, the property owner shall immediately discon-
tinue use of such laboratory upon receipt of written
notice to this effect from the Department and shall
arrange for all future sampling to be conducted by
another State-certified laboratory. For every month
in which sampling does not occur as a result of a
change in laboratory, an extra month of sampling
shall be required from the property owner during the
next season of operation.

(4) If the property owner fails to arrange for water
sampling as required herein without first securing the
express written permission of the Department to omit
sampling for that month, the property owner shall be
in violation of the terms of the permit issued under
these rules and the Department shall notify the prop-
erty owner in writing of its intention to revoke the
permit and prohibit use of the project pending final
revocation of the permit in accordance with N.J.A.C.
7:7-4.11(b).

11. Rationale: See the OAL Note at the beginning of
this subchapter.

(e) Standards relevant to amusement piers, parks and

are caused, in whole or in part, by the operation of  boardwalks are as follows:
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