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11:2-28.2

Accounting Practices and Procedures Manual adopted by the
NAIC and all applicable provisions of law.

“Assuming insurer” or “reinsurer” means any person which
engages in the activity of insuring part or all of an insurance
risk from an originating or ceding insurer.

“Authorized officer” means the president of the company
whose signature is attested to by the secretary of the company
or any such equivalent officers or individuals.

“Beneficiary™:

1. As used in N.J.A.C. 11:2-28.9 means the entity for
whose sole benefit the trust has been established and any
successor of the beneficiary by operation of law. Where a
court of competent jurisdiction appoints a successor in
interest to the named beneficiary, then the named bene-
ficiary includes and is limited to the court appointed
domiciliary receiver, conservator, rehabilitator or liquida-
tor; or

2. As used in N.J.A.C. 11:2-28.10 means the domestic
insurer for whose benefit the letter of credit has been
established and any successor of the beneficiary by operation
of law. Where a court of competent jurisdiction appoints a
successor in interest to the named beneficiary, then the named
beneficiary includes and is limited to the court appointed
domiciliary receiver, conservator, rehabilitator or liquidator.

“Ceding insurer” means an insurer which procures in-
demnification for itself from an assuming insurer with respect
to all or part of an insurance risk associated with one or more
policies which it issued should losses be sustained.

“Certificate of eligibility” means a certificate issued by the
Commissioner evidencing the authority of an unauthorized
insurer to transact the business of surplus lines insurance in
this State.

“Clean and unconditional letter of credit” or “clean and un-
conditional confirmation” means a letter of credit or con-
firmation which:

1. Makes no reference to any other agreement, docu-
ment or entity;

2. Provides that a beneficiary need only draw a sight
draft under the letter of credit or confirmation and present
it to promptly obtain funds and that no other document
need be presented; and

3. Indicates that it is not subject to any conditions or
qualifications outside of the letter of credit.

“Commissioner” means the Commissioner of the New
Jersey Department of Banking and Insurance.

“Date of the ceding insurer’s statutory financial statement”
means the period ending date for which the statutory financial
statement is rendered.

2-72.1

“Delinquency proceeding” means, for the purpose of this
subchapter, any proceeding commenced against a reinsurer
for the purpose of liquidating, rehabilitating, reorganizing or
conserving such reinsurer.

“Department” means the New Jersey Department of Bank-
ing and Insurance.

“Domestic insurer” means an insurer formed under the
laws of the State of New Jersey.

“Eligible surplus lines insurer” means an unauthorized
insurer which is issued a certificate of eligibility to transact
the business of insurance in this State and in which insurance
coverage is placed or may be placed pursuant to N.J.S.A.
17:22-6.40 et seq.

“Evergreen” means a provision in a letter of credit or its
confirmation which prevents the expiration of the letter of
credit or its confirmation without due advance written notice
to the beneficiary from the issuing or confirming bank or trust
company.

“Grantor” as used in connection with the establishment of a
trust agreement means the entity that has established a trust
for the sole benefit of the beneficiary. When established in
conjunction with a reinsurance agreement, the grantor is the
unlicensed, unaccredited assuming insurer.

“Insurer” means any corporation, association, partnership,
reciprocal exchange, interinsurer, Lloyd’s insurer, fraternal
benefit society or other person engaged in the business of
insurance pursuant to N.J.S.A. 17:17-1 et seq. or NJ.S.A.
17B-17-1 et seq.; any medical service corporation operating
pursuant to N.J.S.A. 17:48A-1 et seq.; any hospital service
corporation operating pursuant to N.J.S.A. 17:48-1 et seq.;
any health service corporation operating pursuant to N.J.S.A.
17:48E-1 et seq.; or any dental service corporation operating
pursuant to N.J.S.A. 17:48C-1 et seq.

“NAIC” means the National Association of Insurance
Commissioners.

“Net assets” means an insurer’s total admitted assets less
its total reserves and other liabilities.

“Obligations” as used in connection with the establishment
of a trust agreement means:

1. Reinsured losses and allocated loss expenses paid by
the ceding company, but not recovered from the assuming
insurer;

2. Reserves for reinsured losses reported and out-
standing;

3. Reserves for reinsured losses incurred but not
reported; and

4. Reserves for allocated reinsured loss expenses and
unearned premiums.

Supp. 6-6-11
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“Qualified United States financial institution”:

1. As used at N.J.A.C. 11:2-28.8(b)3 and 28.10 means

an institution that:

Supp. 6-6-11

2-72.2

i.  Is organized or, in the case of a branch or agency
office of a foreign banking organization in the United
States, licensed, under the laws of the United States or
any state thereof;

Next Page is 2-73
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11:2-28.4

ii. Is regulated, supervised and examined by federal
or state authorities having regulatory authority over
banks and trust companies; and

iii. Has been determined by either the Commission-
er, or the Securities Valuation Office of the NAIC, to
meet such standards of financial condition and standing
as are considered necessary and appropriate to regulate
the quality of financial institutions whose letters of
credit will be acceptable to the Commissioner; or

2. As used elsewhere in this subchapter means an
institution that:

i. Is organized or, in the case of a branch or agency

sation is not solely based on the volume of premiums
written;

4. The manager of a group, association, pool or or-
ganization of insurers which engage in joint underwriting
or joint reinsurance and who are subject to examination
by the insurance commissioner or other similar regulatory
officer of the state in which the managers principal
business office is located;

5. A licensed attorney-at-law who negotiates contracts
or provides general financial counsel provided no commis-
sion or brokerage fee is provided.

“Substantially similar standards” means standards on

office of a foreign banking organization in the United  credit for reinsurance which the Commissioner determines
States, licensed, under the laws of the United States or  are equal to or exceed the standards of this subchapter.

any state thereof and has been granted authority to
operate with fiduciary powers; and

ii. Is regulated, supervised and examined by federal

“Surplus as regards policyholders™ means the net assets of

the insurer or assuming insurer.

or statc authorities having regulatory authority over  Amended by R.1993 d.557, effective November 15, 1993.

banks and trust companies. See: 25 NJ.R. 4289(a). 25 N.J.R. 5184(a).
Amended by R.1996 d.3, cffective January 2, 1996.

“Reinsurance” means a contractual arrangement, as evi-

See: 27 N.J.R. 3278(b). 28 NJ.R. 152(b).
In the definition of “beneficiary” added 2.

denced by a written agreement, whereby an insurer, for Amended by R.2001 d.6, effective January 2, 2001.
some consideration, agrees to indemnify a ceding insurer,  See: 32 N.J.R.3530(a), 33 N.J.R. 85(a).

for all or part of a loss which the ceding insurer may incur
under one or more policies that the ceding insurer has or
will issue.

11:2-28.3 Reinsurer licensed in New Jersey

An insurer shall be permitted to take a credit for reinsur--

ance ceded to an assuming insurer where the assuming

L] H o, N ) " * « 1 1 . . . . . .
gelnsurdnce mtcrn'1edmry means a reinsurance INter-  jpgyrer s licensed to transact business in this State as of the
mediary-broker or a reinsurance intermediary-manager. date of the ceding insurer’s statutory financial statement,

“Reinsurance intermediary-broker™ means a person, other

except as limited in accordance with N.J.A.C, 11:2-27.

than an officer or emplovee of the ceding insurcr, which 11:2-28.4 Reinsurer accredited in New Jersev

solicits, negotiates or places reinsurance cessions or retro-
cessions on behalf of a ceding insurer without the authority
or power to bind rcinsurance on behalf of that insurer
unless expressly provided in a broker of record letter.

(a) An insurer shall bc permitted to take a credit for

reinsurance ceded to an assuming insurer where the assum-
ing insurer is accredited as a reinsurer in this State as of the

date of the ceding insurer’s statutory financial statement.
“Reinsurance intermediary-manager” means a person  An accredited reinsurer is one which meets all of the

which has authority to bind or manages all or part of the following standards:

assumed reinsurance business of a reinsurer, including the
management of a separate division, department or under-
writing office, and acts as an agent for that reinsurer
whether known as a reinsurance intermediarv-manager,
manager or other similar term, except that the following
persons shall not be considered a reinsurance intermediary-
manager, with respect to that reinsurer, for the purposes of
this subchapter:

1. An employee of the reinsurer;

2. A United States manager of a United States branch
of an alien reinsurer;

3. An underwriting manager which, pursuant to con-
tract, manages all or part of the reinsurance operations of
the reinsurer, is under common control with the reinsurer,
subject to N.J.S.A. 17:27A-1 et seq., and whose compen-

2.73

1. Files with the Commissioner a letter requesting
approval for accreditation and listing the information
upon which it will rely and is submitting in connection
therewith;

2. Submits a non-refundable filing fec made payable
to Treasurer, State of New Jersey, of $1,000 for an initial
filing and $1.000 for a renewal filing;

3. Files with the Commissioner a properly executed
form AR-1 (incorporated herein by reference as Exhibit 1
in the Appendix) which establishes that it submits to this
State’s jurisdiction and this State’s authority to examine
its books and records;

4. Files with the Commissioner a certified copy of a
certificate of authority. a certificate of compliance or an
equivalent document which has been properly notarized,

Supp. 1-18-05
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as evidence that it is currently licensed to transact insur-
ance or reinsurance in at least one state or, in the case of
a United States branch of an assuming alien insurer, is
entered through and licensed to transact insurance or
reinsurance in at least one state;

5. Files annually with the Commissioner:

i. A copy of its most recent annual statement filed
with the insurance department of its state of domicile;

ii. Its most recent audited financial statement;
iii. A current actuarial opinion which certifies:

(1) For a property and casualty insurer, to the
adequacy of the loss and loss adjustment expense
reserves; or

(2) For a life and health assuming insurer that:
(A) Its policy reserves are adequate;

(B) It satisfies all minimum capital and surplus
requirements in all states in which it is licensed to
transact business; and

(C) That its capital and surplus levels arc ade-
quate relative to its distribution by type and level
of risk of its invested assets and the business being
written, and attaches any and all documents in
support thereof: and

iv. The quarterly statement for the quarter immedi-
ately preceding the application, except for rencwals
which shall require the quarterly statement due May 15;

6. Either:

i. Maintains a surplus as regards policyholders in an
amount not less than $20,000,000 and whose accredita-
tion has not been denied by the Commissioner within
120 days of filing its submission with the Commissioner;
or

ii. Maintains a surplus as rcgards policyholders of
less than $20,000.000 whose accreditation has been
approved by the Commissioner; and

7. Provides any additional information which may in-
clude, but is not limited to, information which the Com-
missioner deems necessary to ensure that the particular
reinsurer’s condition and methods of operation are not
such as would render its operations hazardous to the
public or its policyholders.

{b) The abovc information shall be filed with the Com-
missioner at:

Office of Financial Examinations
Attention: Reinsurance Accreditation
Department of Banking and Insurance
20 West State Street

PO Box 325.

Trenton, New Jersey 08625-0325

Supp. 1-18-05

(c) Except for applicants for accreditation that maintain
surplus as regards policyholders of less than $20,000,000, an
initial application for accreditation shall be deemed ap-
proved unless the Commissioner transmits a letter to the
filer, within 120 days from the date of the filing of the
completed application identifying the reasons upon which
the Commissioner has denied the filer’s accreditation,
Where a filing is deemed approved, the initial approval shall
be valid until August 31. If the initial approval is issued
after June 1, it shall be deemed valid until August 31, of the
following year.

(d) A reinsurer shall apply for renewal of its accreditation
annually at the address in (b) above, to the attention of
“Renewal Reinsurance Accreditation.” The reinsurer shall
file its application for renewal no later than June 1 of any
year in which it seeks to continue its accreditation and shall
submit updated information as required in (a) above.

(e) A renewal filed in accordance with the above shall be
deemed approved unless denied by the Commissioner prior
to August 31.

(f) An accredited reinsurer shall notify the Commissioner
within 30 days of the occurrence of any of the following
actions taken against it by any state or jurisdiction:

1. Any limitation on its ability to write new or renewal
business;

2. Any delinquency proceedings;

3. The suspension, revocation or nonrenewal of its
certificate of authority in any state or jurisdiction;

4. An order or any action by any statc or jurisdiction
which requires it to cease writing new or renewal busi-
ness; or

5. Any action by any state or jurisdiction requiring
that the reinsurer file a plan or any document to increase
its capital, for example, a risk based capital plan.

(g) Where the Commissioner determines that an assum-
ing insurer has failed to maintain any of the qualifications
set forth in (a)l through 7 and (f) above, after written notice
and opportunity for a hearing in accordance with the Ad-
ministrative Procedure Act, N.J.S.A. 52:14B-1 et seq., the
Commissioner may revoke or refuse to renew the assuming
insurer’s accreditation.

(h) The Department shall promulgate annually on Octo-
ber 31, a list of accredited reinsurers. The list shall be
published in the New Jersecy Register as a public notice.

(i) An insurer shall be prohibited from reporting a credit
with respect to reinsurance ceded after 90 days from the
date an assuming insurer has had its accreditation denied,
revoked or nonrenewed.

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a).
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Public Notice: List of accredited reinsurers.
See: 26 N.J.R. 4836(a).

Public Notice: List of accredited reinsurers.
See: 27 N.J.R. 5058(a).

Amended by R.1996 d.3, effective January 2, 1996.
See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).
Public Notice: List of accredited reinsurers.
See: 29 N.J.R. 5339(a).

Public Notice: List of accredited reinsurers.
See: 31 N.J.R. 80(a).

Public Notice: List of accredited reinsurers.
See: 32 N.J.R. 608(a).

Public Notice: List of accredited reinsurers.
See: 32 N.J.R. 4314(a).

Amended by R.2001 d.6, effective January 2, 2001.
See: 32 N.J.R. 3530(a), 33 N.J.R. 85(a).
Public Notice: List of accredited reinsurers.
See: 34 N.J.R. 315(b).

Public Notice: List of Accredited Reinsurers.
See: 35 N.J.R. 278(a), 5624(a).

Public Notice: List of Accredited reinsurers.
See: 37 N.J.R. 363(a).

Public Notice: List of Accredited Reinsurers.
See: 38 N.J.R. 1352(a), 5419(a).

Public Notice: List of Accredited Reinsurers.
See: 40 N.J.R. 818(a).

11:2-28.5 Reinsurer domiciled and licensed in another
state or jurisdiction which employs
substantially similar standards to this
subchapter

(a) An insurer shall be permitted to take a credit for rein-
surance ceded to an assuming insurer which, as of the date of
the ceding insurer’s statutory financial statement:

1. Is domiciled and licensed in, or in the case of a
United States branch of an alien assuming insurer, is en-
tered through and licensed in, a state which employs sub-
stantially similar standards regarding credit for reinsurance
to those set forth in this subchapter;

2. Submits a non-refundable filing fee of $250.00 made
payable to Treasurer, State of New Jersey;

3. Files with the Commissioner a certified copy of a
certificate of authority, a certificate of compliance or an
equivalent document which has been properly notarized as
evidence that it is licensed to transact insurance or rein-
surance in its state of domicile or, in the case of a United
States branch of an assuming alien insurer, is entered
through and licensed to transact insurance or reinsurance in
at least one state;

4. Files with the Commissioner a properly executed
form AR-1 (see Appendix) as evidence that it submits to
this State’s jurisdiction and authority to examine its books
and records;

5. Files with the Commissioner a certification executed
by an authorized officer of the reinsurer which certifies that
the reinsurer’s condition and method of operations are fi-
nancially sound and will not render its operations haz-
ardous to the public or its policyholders as determined by
the factors set forth at N.J.A.C. 11:2-27.3. The officer shall
certify that:
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i.  For a life and health assuming insurer, that:
(1) Its policy reserves are adequate; and

(2) It satisfies all minimum capital and surplus re-
quirements in all states in which it is licensed to
transact business; and

(3) TIts capital and surplus levels are adequate rela-
tive to its distribution by type and level of risk of its
invested assets and the business being written, and at-
taches any and all documents in support thereof;

ii. For a property and casualty assuming insurer,
that net premium written to surplus as to policyholders
does not exceed a 3:1 premium to surplus ratio and loss
and loss adjustment expense reserve liability to surplus
does not exceed a 4:1 ratio as of the date of the certified
balance sheet from its most recent annual statement; and

iii. Except for reinsurance ceded and assumed pur-
suant to pooling arrangements among insurers in the
same holding company system, that it maintains a sur-
plus as regards policyholders in an amount not less than
$20,000,000;

6. A reinsurer shall append to the certification set forth
in (a)5S above, a certified balance sheet from the reinsurer’s
most recent annual statement;

7. Within 90 days from the date of receipt of the com-
pleted filing, the filing shall either be deemed approved or
the Commissioner shall transmit a letter to the filer which
identifies the reasons upon which the Commissioner has
found that either the reinsurer’s state or jurisdiction of
domicile does not employ substantially similar standards or
the reinsurer otherwise fails to satisfy the requirements of
this subchapter;

8. A reinsurer authorized pursuant to this section shall
notify the Commissioner within 30 days of the occurrence
of any of the following actions taken against it by any state
or jurisdiction:

i.  Any limitation on its ability to write new or
renewal business;
ii. Any delinquency proceedings;

iii. A suspension, revocation or nonrenewal of its
certificate of authority in any state or jurisdiction;

iv. An order or any action by any state or jurisdic-
tion which requires it to cease writing new or renewal
business; or

v. Any action, by any state or jurisdiction, requiring
that the reinsurer file a plan or any document to increase
its capital, for example, a risk based capital plan.

9. The above information shall be filed with the Com-
missioner at:
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Office of Financial Examinations

Attention: Reinsurance—Similar Standards

New Jersey Department of Banking and Insurance
20 West State Street

PO Box 325

Trenton, New Jersey 08625-0325

Amended by R.1996 d.3, effective January 2, 1996.
See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).
Amended by R.2001 d.6, effective January 2, 2001.
See: 32 N.J.R. 3530(a), 33 N.J.R. 85(a).

11:2-28.6 Reinsurer maintaining trust funds

(a) An insurer shall be permitted to take a credit for rein-
surance ceded to an assuming insurer where as of the date of
the ceding insurer’s statutory financial statement the assum-
ing insurer meets the standards set forth in (a)l and 2 below,
in accordance with the procedures set forth in (a)3 through 8
below:

1. The assuming insurer maintains a trust fund in an
amount prescribed in (b) below in a qualified United States
financial institution for the payment of the valid claims of
its United States policyholders and ceding insurers, their
assigns and successors in interest.

2. The assuming insurer files with the Commissioner a
letter requesting authorization to provide reinsurance. The
letter shall specify: that the reinsurer seeks authorization
based on the fact that it maintains trust funds for the benefit
of its ceding insurers and United States policyholders; the
location of the trust funds; and a list of documents and
information submitted therewith and upon which the as-
suming insurer shall rely in connection with its request for
authorization. The reinsurer shall submit to the Commis-
sioner the following:

i. A nonrefundable filing fee made payable to
Treasurer, State of New Jersey of $1,000 for an initial
filing and $1,000 for a renewal filing;

ii. A properly executed form AR-1;

iii. A description of which categories of insurance
are effected by the cessions;

iv. A certification executed by an authorized officer
of the reinsurer which certifies that the reinsurer’s con-
dition and method of operations are financially sound
and will not render its operations hazardous to the public
or its policyholders as determined in accordance with the
factors set forth at N.J.A.C. 11:2-27.3. The officer shall
certify:

(1) For a life and health assuming insurer, that:
(A) Its policy reserves are adequate;

(B) It satisfies all minimum capital and surplus
requirements in all states in which it is licensed to
transact business; and
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(C) Its capital and surplus levels are adequate
relative to its distribution by type and level of risk
of its invested assets and the business being written,
together with any and all documents in support
thereof;

(2) For a property and casualty assuming insurer,
that net premium written to surplus as to policyholders
does not exceed a 3:1 premium to surplus ratio and
loss and loss adjustment expense reserve liability to
surplus does not exceed a 4:1 ratio as of the date of
the certified balance sheet from its most recent annual
statement; and

(3) To the accuracy of the information required
by (b) below;

v. A certified balance sheet from the reinsurer’s
most recent annual statement; and

vi. A list of the assets of the trust certified by the
trustee.

3. The information in (a)l and 2 above shall be filed
with the Commissioner at:

Office of Financial Examinations

Attention: Reinsurance Trust Fund

New Jersey Department of Banking and Insurance
20 West State Street

PO Box 325

Trenton, New Jersey 08625-0325

4. A reinsurer shall reapply for authorization annually
at the address set forth in (a)3 above no later than June 1 of
each year.

5. Within 30 days from receipt of the information in
(a)l and 2 above the Commissioner shall notify the filer of
any deficiencies in its submission and the filer shall have
30 days to cure such deficiencies.

6. Within 90 days from the date of receipt of the com-
pleted filing, the filing shall either be deemed approved or
the Commissioner shall transmit a letter to the filer which
identifies the reasons upon which he or she has relied to
determine that the filer has not met the requirements of this
section and that insurers shall be prohibited from reporting
credits for reinsurance for insurance ceded to the filer.

7. A reinsurer authorized pursuant to this section shall
notify the Commissioner within 30 days of the occurrence
of any of the following actions taken against it by any state
or jurisdiction:

i.  Any limitation on its new or renewal business;
ii. Any delinquency proceedings;

iii. Its certificate of authority is suspended, revoked
or nonrenewed in any state or jurisdiction;
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iv. An order has been entered or any action has been
taken by any state or jurisdiction which requires it to
cease writing new or renewal business; or

v. Any action, by any state or jurisdiction, requiring
that the reinsurer file a plan or any document to increase
its capital, for example, a risk based capital plan.

8. An assuming insurer shall report annually to the
Commissioner substantially the same information as that
required to be reported on the NAIC annual statement form
by licensed insurers to be evaluated by the Commissioner,
including, but not limited to: a recent actuarial opinion
which certifies to the adequacy of the loss and loss adjust-
ment expense reserve liabilities, and, where applicable, life
and health reserve liabilities, in order to determine the
sufficiency of the trust fund; and any additional informa-
tion the Commissioner deems necessary to ensure that the
assuming insurer’s condition and method of operation are
not such as would render its operations hazardous to the
public or policyholders in this State.

(b) In order to qualify as a reinsurer as provided in (a)
above, an assuming insurer shall establish a trust fund. The
trust fund established by the assuming insurer shall meet the
following standards based upon the following category of
assuming insurer into which it falls:

1. The trust fund for a single assuming insurer shall
consist of a trusteed account in an amount not less than the
assuming insurer’s liabilities attributable to business
written in the United States, and, in addition, a trusteed
surplus of not less than $20,000,000.

2. The trust fund for a group of insurers, which group
includes individual unincorporated underwriters, shall
consist of a trusteed account in an amount not less than the
group’s aggregate liabilities attributable to business written
in the United States and, in addition, the group shall
maintain a trusteed surplus of which not less than
$100,000,000 shall be held jointly for the benefit of the
United States ceding insurers of any member of the group.
The group shall make available to the Commissioner an
annual certification of the solvency of each underwriter for
the fiscal period immediately preceding, which fiscal
period shall not be less than one year, by the group’s
domiciliary regulator and its certified public accountant.

3. The trust fund for a group of incorporated insurers
under common administration which complies with the fil-
ing requirements set forth in this section whose members
possess aggregate policyholder’s surplus of
$10,000,000,000, calculated and reported in substantially
the same manner as prescribed by the annual statement
instructions and Accounting Practices and Procedures
Manual of the NAIC, and which has continuously
transacted an insurance business outside the United States
for at least three years immediately prior to making
application for accreditation, shall consist of funds in trust
in an amount not less than the group’s several liabilities

attributable to business ceded by United States ceding
insurers to any members of the group pursuant to
reinsurance contracts issued in the name of such group and,
in addition, the group shall maintain a joint trusteed surplus
of which not less than $100,000,000 shall be held jointly
and exclusively for the benefit of the United States ceding
insurers of any member of the group. The group shall file
a properly executed form AR-1 as evidence of its
submission to this State’s authority to examine the books
and records of any of its members and shall certify that any
member examined will bear the expense of any such
examination. The group shall make available to the Com-
missioner annual certifications by the members’ domicil-
iary regulators and their independent certified public
accountants of the solvency of each member of the group
for the fiscal period immediately preceding which fiscal
period shall not be less than one year.

(c) The trust required by (b) above shall be established in a
form approved by the Commissioner and in compliance with
this section, and the content, location, legal currency and
financial institutions shall be acceptable to the Commissioner.
The trust instrument shall provide that:

1. Contested claims shall be valid and enforceable out
of funds in trust to the extent remaining unsatisfied 30 days
after entry of the final order of any court of competent
jurisdiction in the United States;

2. Legal title to the assets of the trust shall be vested in
the trustees of the trust for the benefit of the grantor’s
United States policyholders and ceding insurers, their as-
signees and successors in interest;

3. The trust shall be subject to examination as de-
termined by the Commissioner;

4. The trust shall remain in effect for as long as the
assuming insurer, or any member or former member of a
group of insurers, shall have outstanding obligations due
under reinsurance agreements subject to the trust;

5. No later than February 28 of each year the trustees
of the trust shall report to the Commissioner in writing
setting forth the balance of the trust and listing the trust’s
investments at the preceding year’s end, and shall certify
the date of termination of the trust, if so planned, or certify
that the trust shall not expire prior to the next following
December 31.

i. The trust assets deposited in the trust account
shall be valued according to their current fair market
value and shall consist only of cash (United States legal
tender), certificates of deposit (issued by a United States
bank and payable in United States legal tender)
investments of stocks and bonds listed by the NAIC’s
Securities Valuation Office or any obligations issued by
the State of New Jersey or any of its political
subdivisions, or any combination of the above, provided
such investments are issued by an institution that is not
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the grantor, beneficiary, parent, subsidiary or an affiliate
of either the grantor or the beneficiary; and

6. No amendment to the trust shall be effective unless
filed with and approved in advance by the Commissioner.

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a).

Amended by R.1996 d.3, effective January 2, 1996.

See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).

Amended by R.2001 d.6, effective January 2, 2001.

See: 32 N.J.R. 3530(a), 33 N.J.R. 85(a).

11:2-28.7 Credit for reinsurance required by law

(a) An insurer may be permitted to take a credit for
reinsurance ceded to an assuming insurer which does not
meet any of the requirements set forth at section 11:2-28.3,
28.4, 28.5 or 28.6, but only with respect to the insurance of
risks located in jurisdictions where such reinsurance is
required or provided by the applicable law or regulation of
that jurisdiction. As used in this section, “jurisdiction” means
any state, district or territory of the United States and any
lawful national government.

(b) A credit may taken for insurance ceded by a ceding
insurer to a state owned or controlled insurance or reinsur-
ance company or a ceding company participating in pools,
guaranty funds or joint underwriting associations required by
statute, regulation or administrative order.

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a).

11:2-28.8 Reduction from liability for reinsurance ceded
to an unauthorized assuming insurer

(a) An insurer shall be permitted to take a reduction from
liability for reinsurance ceded to an assuming insurer not
meeting the requirements of N.J.A.C. 11:2-28.3, 28.4, 28.5,
28.6 or 28.7 in an amount which does not exceed the
liabilities carried by the ceding insurer. Such reduction shall
be in the amount of the funds held by or on behalf of the
ceding insurer, including funds held in trust for the exclusive
benefit of the ceding insurer, under a reinsurance contract
with such assuming insurer as security for the payment of
obligations thereunder. Such security shall be held in the
United States subject to withdrawal solely by and under the
exclusive control of the ceding insurer, or in the case of a
trust held in a qualified United States financial institution,
subject to withdrawal solely by and under the exclusive
control of the ceding insurer.

(b) The security shall be in the form of:
1. Cash (United States legal tender);

2. Securities listed by the Securities Valuation Office
of the NAIC and qualified as admitted assets;

3. Clean, irrevocable, evergreen, unconditional letters
of credit issued or confirmed by a qualified United States
institution no later than December 31st of the year for
which filing is being made, and in the possession of the
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ceding company on or before the filing date of its annual
statement. Letters of credit meeting applicable standards of
issuer acceptability as of the dates of their issuance or con-
firmation shall, notwithstanding the issuing or confirming
qualified United States financial institution’s subsequent
failure to meet applicable standards of issuer acceptability,
continue to be acceptable as security until their expiration,
extension, renewal, modification or amendment, whichever
first occurs, unless the issuer has been declared insolvent
under applicable statutory or regulatory provisions; or

4. Any other form of security approved by the
Commissioner upon formal request.

11:2-28.9 Trust agreements qualified pursuant to
N.J.A.C. 11:2-28.8

(a) An admitted asset or a reduction from liability for
reinsurance ceded to an unauthorized assuming insurer
pursuant to N.J.A.C. 11:2-28.8 shall be permitted only when
the requirements set forth below and in N.J.A.C. 11:2-28.10
and 28.11 are met.

1. The beneficiary, the grantor and a trustee shall enter
into a trust agreement. The trustee shall be a qualified
United States financial institution.

2. The trust agreement shall create a trust account into
which the trust’s assets shall be deposited.

3. All assets in the trust account shall be held by the
trustee at the trustee’s office in the United States, except
that a bank may apply for the Commissioner’s permission
to use a foreign branch office of such bank as trustee for
trust agreements established pursuant to this section. If the
Commissioner approves the use of such foreign branch
office as trustee, then its use must be approved by the
beneficiary in writing and the trust agreement must provide
that the written notice described in 4i below must also be
presentable, as a matter of legal right, at the trustee’s
principal office in the United States. The trust assets shall
consist of cash (United States legal tender), certificates of
deposit (issued by a United States bank and payable in
United States legal tender), letters of credit (issued by a
United States financial institution authorized to issue letters
of credit and payable in United States legal tender),
investments of stocks and bonds listed by the NAIC’s
Securities Valuation Office, or any obligations issued by
the State of New Jersey or any of its political subdivisions,
or any combination of the above, provided that such
investments are issued by an institution that is not the
parent, subsidiary or an affiliate of either the grantor or the
beneficiary.

4. The trust agreement shall provide that:

i.  The beneficiary shall have the right to withdraw
assets from the trust account at any time, without notice
to the grantor, subject only to written notice from the
beneficiary to the trustees;
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ii. No other statement or document is required to be
presented in order to withdraw assets, except that the
beneficiary may be required to acknowledge receipt of
withdrawn assets;

iii. It is not subject to any conditions or qualifica-
tions outside of the trust agreement; and

iv. It shall not contain references to any other
agreements or documents except as provided below in
(a)11 below.

5. The trust agreement shall be established for the sole
benefit of the beneficiary.

6. The trust agreement shall require the trustee to:
i.  Receive assets and hold all assets in a safe place;

ii. Determine that all assets are in such form that the
beneficiary or the trustee, upon direction by the
beneficiary, may whenever necessary negotiate any such
assets, without consent or signature from the grantor or
any other person or entity;

-iii. Furnish to the grantor and the beneficiary a
statement of all assets in the trust account upon its
inception and at intervals no less frequent than the end of
each calendar quarter;

iv. Notify the grantor and the beneficiary within ten
days, of any deposits to or withdrawals from the trust
account;

v. Upon written demand of the beneficiary,
immediately take any and all steps necessary to transfer
absolutely and unequivocally all right, title and interest
in the assets held in the trust account to the beneficiary
and deliver physical custody of the assets to the
beneficiary; and

vi. Allow no substitutions or withdrawals of assets
from the trust account, except on written instructions
from the beneficiary, except that the trustee may,
without the consent of, but with notice to, the
beneficiary, upon call or maturity of any trust asset,
withdraw such asset upon condition that the proceeds are
paid into the trust account.

7. The trust agreement shall provide that at least 30
days, but not more than 45 days, prior to termination of the
trust account, written notification of termination shall be
delivered by the trustee to the beneficiary.

8. The trust agreement shall be made subject to and
governed by the laws of the state in which the trust is
established and shall at minimum conform to the standards
set forth in these rules.

9. The trust agreement shall prohibit invasion of the
trust corpus for the purpose of paying compensation to, or
reimbursing the expenses of, the trustee.
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10. The trust agreement shall provide that the trustee
shall be liable for its own negligence, willful misconduct or
lack of good faith.

11. Notwithstanding other provisions of this subchapter,
when a trust agreement is established in conjunction with a
reinsurance agreement covering risks other than life,
annuities and accident and health, where it is customary
practice to provide a trust agreement for a specific purpose,
such a trust agreement may provide that the ceding insurer
shall undertake to use and apply amounts drawn upon the
trust account, without diminution because of the insolvency
of the ceding insurer or the assuming insurer or the
inability of the ceding insurer to pay all or any part of a
claim, for the following purposes:

i. To pay or reimburse the ceding insurer for the
assuming insurer’s share under the specific reinsurance
agreement regarding any losses and allocated loss
expenses paid or owed by the ceding insurer, but not
recovered from the assuming insurer, or for unearned
premiums due to the ceding insurer if not otherwise paid
by the assuming insurer;

ii. To make payment to the assuming insurer of any
amounts held in the trust account that exceed 102
percent of the actual amount required to fund the
assuming insurer’s obligations under the specific
reinsurance agreement; or

iii. Where the ceding insurer has received notifica-
tion of termination of the trust account and where the
assuming insurer’s entire obligations under the specific
reinsurance agreement remain unliquidated and undis-
charged 10 days prior to the termination date, to
withdraw amounts equal to the obligations and deposit
those amounts in a separate account, in the name of the
ceding insurer in any qualified United States financial
institution apart from its general assets, in trust for such
uses and purposes specified in (a)11i and (a)llii above
as may remain executory after such withdrawal and for
any period after the termination date.

12. The trust agreement shall provide that the trustee
shall resign upon delivery of a written notice of resigna-
tion, effective not less than 90 days after receipt by the
beneficiary and grantor of the notice and that the trustee
may be removed by the grantor by delivery to the trustee
and the beneficiary of a written notice of removal, effective
not less than 90 days after receipt by the trustee and the
beneficiary of the notice, provided that no such resignation
or removal shall be effective until a successor trustee has
been duly appointed and approved by the beneficiary and
the grantor and all assets in the trust have been duly
transferred to the new trustee.

(b) The trust agreement may provide for the following

conditions:

1. That the grantor may have the full and unqualified
right to vote any shares of stock in the trust account and to
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receive from time to time payments of any dividends or
interest upon any shares of stock or obligations included in
the trust account. Any such interest or dividends may be
either forwarded promptly upon receipt to the grantor or
deposited in a separate account established in the grantor’s
name;

2. That the trustee may have the authority to invest and
accept substitutions of any funds in the account, provided
that no investment or substitution may be made without
prior approval of the beneficiary, unless the trust agree-
ment specifies categories of investments acceptable to the
beneficiary and authorizes the trustee to invest funds and to
accept substitutions which the trustee determines are at
least equal in market value to the assets withdrawn and that
are consistent with the restrictions in (c)1ii below;

3. The beneficiary may at any time designate a party to
which all or part of the trust assets are to be transferred.
Such transfer may be conditioned upon the trustee
receiving, prior to or simultaneously, other specified assets;
and

4. Upon termination of the trust account, all assets not
previously withdrawn by the beneficiary shall, with written
approval by the beneficiary, be delivered over to the
grantor.

(c) A reinsurance agreement may provide provisions to be
included in a trust agreement and the trust account established
thereunder.

1. A reinsurance agreement, which is entered into in
conjunction with a trust agreement and the establishment of
a trust account, may contain provisions that:

i. The assuming insurer may enter into a trust
agreement and may establish a trust account for the
benefit of the ceding insurer and specify what the
agreement is to cover;

ii. Assets deposited in the trust account shall be
valued according to their current fair market value and
shall consist only of cash (United States legal tender),
certificates of deposit (issued by a United States bank
and payable in United States legal tender), and
investments of stocks and bonds listed by the NAIC’s
Securities Valuation Office or any obligations issued by
the State of New Jersey or any of its political subdivi-
sions, or any combination of the above, provided that
such investments are issued by an institution that is not
the grantor, beneficiary, parent, subsidiary or affiliate of
either the grantor or the beneficiary. The reinsurance
agreement shall specify the types of investments to be
deposited. Where a trust agreement is entered into in
conjunction with a reinsurance agreement covering risks
other than life, annuities and accident and health, then
the trust agreement may contain the provisions required
by this paragraph in lieu of including such provisions in
the reinsurance agreement;
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ili. The reinsurance agreement entered into in
conjunction with the trust agreement may, but need not
include the provisions required by (c)lii above, so long
as the conditions required in (a) above are included in
the trust agreement.

iv. The assuming insurer, prior to depositing assets
with the trustee, shall execute assignments or endorse-
ments in blank, or transfer legal title to the trustee of all
shares, obligations or any other assets requiring assign-
ments, in order that the ceding insurer, or the trustee
upon the direction of the ceding insurer, may, whenever
necessary, negotiate these assets without consent or
signature from the assuming insurer or any other entity;

v. All settlements of account between the ceding
insurer and the assuming insurer shall be made in cash or
its equivalent; and

vi. The assuming insurer and the ceding insurer shall
agree that the assets in the trust account, established
pursuant to the provisions of the reinsurance agreement,
may be withdrawn by the ceding insurer at any time,
notwithstanding any other provisions in the reinsurance
agreement, and shall be utilized and applied by the
ceding insurer or its successors in interest by operation
of law, including without limitation any liquidator,
rehabilitator, receiver or conservator of such company,
without diminution because of insolvency on the part of
the ceding insurer or the assuming insurer or the
inability of the ceding insurer to pay all or any part of a
claim, only for the following purposes:

(1) To reimburse the ceding insurer for the
assuming insurer’s share of premiums returned to the
owners of policies reinsured under the reinsurance
agreement because of cancellations of such policies;

(2) To reimburse the ceding insurer or pay an
insolvent ceding insurer for the assuming insurer’s
share of surrenders and benefits or losses paid by the
ceding insurer or owed by an insolvent ceding insurer
pursuant to the provisions of the policies reinsured
under the reinsurance agreement;

(3) To fund an account with the ceding insurer in
an amount at least equal to the deduction, for
reinsurance ceded, from the ceding insurer liabilities
for policies ceded under the agreement. The account
shall include, but not be limited to, amounts for policy
reserves, claims and losses incurred, including losses
incurred but not reported, loss adjustment expenses
and unearned premium reserves; and

(4) To pay any other amounts the ceding insurer
claims are due under the reinsurance agreement.

2. The reinsurance agreement may also contain provi-
sions that:

i.  The assuming insurer may seek approval from
the ceding insurer to withdraw from the trust account all
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or any part of the trust assets and transfer those assets to
the assuming insurer, and the ceding insurer shall not
unreasonably or arbitrarily withhold its approval pro-
vided:

(1) The assuming insurer shall, at the time of
withdrawal, replace the withdrawn assets with other
qualified assets having a market value equal to the
market value of the assets withdrawn so as to maintain
at all times the deposit in the required amount; or

(2) After withdrawal and transfer, the market
value of the trust account is no less than 102 percent
of the required amount;

ii. Any amount withdrawn in excess of the actual
amounts required for (¢)1vi(1), (2) and (3) or in the case
of (c)lvi(4) any amounts that are subsequently
determined not to be due shall be returned;

iii. Interest shall be paid at a rate not in excess of the
prime rate of interest as reported in the Federal Reserve
Bulletin, on the amounts held pursuant to subsection
(c)1vi(3); and

iv. An award by any arbitration panel or court of
competent jurisdiction shall be permitted for:

(1) Interest at a rate different from that provided
in iii above;

(2) Court of arbitration costs;

(3) Attorney’s fees; and

(4) Any other reasonable expenses.

3. The reinsurance agreement shall contain a provision,
if applicable, which requires that a reinsurance intermedi-
ary shall hold any and all funds collected on the reinsurer’s
behalf, in a fiduciary capacity, in a qualified United States
financial institution.

(d) A trust agreement may be used to reduce any liability
for reinsurance ceded to an unauthorized assuming insurer as
reflected in financial statements required to be filed with the
Department in compliance with the provisions of this
subchapter when established on or before the date of filing of
the financial statement of the ceding insurer. The reduction
for the existence of an acceptable trust account may be up to
the current fair market value of acceptable assets available to
be withdrawn from the trust account at that time, but such
reduction shall be no greater than the specific obligations
under the reinsurance agreement that the trust account was
established to secure.

(e) Any trust agreement or underlying reinsurance agree-
ment in existence prior to August 16, 1993 shall be
acceptable until February 12, 1994, at which time any and all
trust agreements shall comply with this subchapter.

(f) The failure of any trust agreement to specifically
identify the beneficiary shall not be construed to affect any
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actions or rights which the Commissioner may take or
possess pursuant to the provisions of the laws of this State.

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a).
Amended by R.2006 d.66, effective February 21, 2006.
See: 37 N.J.R. 3216(a), 38 N.J.R. 1188(b).

In (a)3, added “, letters of credit (issued by a United States financial
institution authorized to issue letters of credit and payable in United
States legal tender),”.

11:2-28.10 Letters of credit qualified pursuant to
N.J.A.C. 11:2-28.8 and 28.9

(a) A letter of credit shall be clean, irrevocable, evergreen,
and unconditional and issued or confirmed by a qualified
United States financial institution. The letter of credit shall
contain an issue date and date of expiration and shall stipulate
that the beneficiary need only draw a sight draft under the
letter of credit and present it to obtain funds and that no other
document need be presented. The letter of credit shall also
indicate that it is not subject to any condition or qualifications
outside of the letter of credit. The letter of credit itself shall
not contain reference to any other agreements, documents or
entities, except as provided in (i)1 below. If a court of law
appoints a successor in interest to the named beneficiary, then
the named beneficiary includes and is limited to the court
appointed domiciliary receiver, conservator, rehabilitator or
liquidator.

(b) The heading of the letter of credit may include a boxed
section which contains the name of the applicant and other
appropriate notations to provide a reference for the letter of
credit. The boxed section shall be clearly marked to indicate
that such information is for internal identification purposes
only.

(c) The letter of credit shall contain a statement to the
effect that the obligation of the qualified United States
financial institution under the letter of credit is in no way
contingent upon reimbursement with respect thereto.

(d) The term of the letter of credit shall be for at least one
year and shall contain an “evergreen clause” which prevents
the expiration of the letter of credit without due notice to the
named beneficiary from the issuing financial institution. The
“evergreen clause” shall provide for a period of no less than
30 days’ notice prior to expiry date or nonrenewal.

(e) The letter of credit shall state whether it is subject to
and governed by the laws of this State or the Uniform
Customs and Practice for Documentary Credits of the
International Chamber of Commerce, Publication 400 or any
subsequent revisions, and all drafts drawn thereunder shall be
presentable at an office in the United States of a qualified
United States financial institution.

1. Publication 400 can be obtained by contacting ICC
Publishing, Inc. at (212) 206-1150 or by writing to it at 156
Fifth Avenue, STE 820, New York, New York 10010 and
remitting the appropriate fees.
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(f) If the letter of credit is made subject to the Uniform
Customs and Practice for Documentary Credits of the
International Chamber of Commerce, Publication 400, then
the letter of credit shall specifically address and make
provision for an extension of time to draw against the letter of
credit in the event that one or more of the occurrences
specified in Article 19 of Publication 400 occur.

(g) The letter of credit shall be issued or confirmed by a
qualified United States financial institution authorized to
issue letters of credit in accordance with these rules.

(h) Where a letter of credit is issued by a United States
financial institution authorized to issue letters of credit, other
than a qualified United States financial institution as
described in (g), the following additional requirements shall
be met:

1. The issuing United States financial institution shall
formally designate the confirming qualified United States
financial institution as its agent for the receipt and payment
of the drafts; and

2. The “evergreen clause” shall provide for 30 days’
notice to the named beneficiary or its successors in interest
from the issuing financial institution prior to expiry date
for nonrenewal.

(i) A reinsurance agreement, in conjunction with which a
letter of credit is obtained, may contain the following
provisions:

1. The assuming insurer shall provide letters of credit
to the ceding insurer and specify what they are to cover.

2. The assuming insurer and ceding insurer shall agree
that the letter of credit provided by the assuming insurer
pursuant to the provisions of the reinsurance agreement
may be drawn upon at any time, notwithstanding any other
provisions in the agreement, and shall be utilized by the
ceding insurer or its successors in interest only for one or
more of the following reasons:

i. To reimburse the ceding insurer or to pay an
insolvent ceding insurer for the assuming insurer’s share
of premiums returned to the owners of policies reinsured
under the reinsurance agreement on account of cancella-
tions of such policies;

ii. To reimburse the ceding insurer for the assuming
insurer’s share of surrenders and benefits or losses paid
by the ceding insurer or owed by an insolvent ceding
insurer under the terms and provisions of the policies
reinsured under the reinsurance agreement;

iii. To fund an account with the ceding insurer in an
amount at least equal to the deduction for reinsurance
ceded from the ceding insurer’s liabilities for policies
ceded under the agreement. Such amount shall include,
but not be limited to, amounts for policy reserves, claims
and losses incurred and unearned premium reserves; or
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iv. To pay any other amounts the ceding insurer
claims are due under the reinsurance agreement.

3. The provisions of (i)l and 2 above shall be applied
without diminution because of insolvency on the part of the
ceding insurer or assuming insurer.

4. Nothing contained in (i)1 and 2 above shall preclude
the ceding insurer and assuming insurer from providing
for:

i.  An interest payment, at a rate not in excess of the
prime rate of interest as reported in the Federal Reserve
Bulletin, on the amounts held pursuant to (i)2iii above;
or

ii. The return of any amounts drawn down on the
letters of credit in excess of the actual amounts required
for the above or, in the case of (i)2iv above, any amounts
that are subsequently determined not to be due.

5. When a letter of credit is obtained in conjunction
with a reinsurance agreement covering risks other than life,
annuities and health, where it is customary practice to
provide a letter of credit for a specific purpose, then the
reinsurance agreement may, in lieu of (i)2 above, require
that the parties enter into a “Trust Agreement” which may
be incorporated into the reinsurance agreement or be a
separate document.

(G) A letter of credit may not be used to reduce any
liability for reinsurance ceded to an unauthorized assuming
insurer as reflected in financial statements required to be filed
with the Department unless an acceptable letter of credit with
the filing ceding insurer as beneficiary has been issued on or
before the date of filing of the financial statement. The
reduction for the letter of credit may be up to the amount
available under the letter of credit but no greater than the
specific obligation under the reinsurance agreement which the
letter of credit was intended to secure.

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a).
Amended by R.2006 d.66, effective February 21, 2006.
See: 37 N.J.R. 3216(a), 38 N.J.R. 1188(b).
In section heading, added the reference to N.J.A.C. 11:2-28.9.

11:2-28.11 Other security

A ceding insurer may take credit for unencumbered funds
withheld by the ceding insurer in the United States in
connection with the reinsurance contract under which those
funds are withheld, subject to withdrawal solely by the ceding
insurer and under its exclusive control.

11:2-28.12 Reinsurance contract

(a) Credit will not be granted to a ceding insurer for
reinsurance effected with assuming insurers meeting the
requirements of N.J.A.C. 11:2-28.3, 28.4, 28.5, 28.6, or 28.8
of this subchapter unless the reinsurance agreement meets the
following standards:
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1. Includes a provision that if the assuming insurer is
an unauthorized assuming insurer;

i. It has submitted to the jurisdiction of an alterna-
tive dispute resolution panel or court of competent
jurisdiction within the United States;

ii. It has agreed to comply with all requirements
necessary to give such court or panel jurisdiction;

iii. It has designated an agent upon whom service of
process may be effected; and

iv. It has agreed to abide by the final decision of
such court or panel; and

2. Includes an insolvency clause which shall provide
the following:

Next Page is 2-83 2-82.1

i. In the event of a receivership, the reinsurance
recoverables due under any reinsurance contract shall be
payable by the reinsurer directly to the receiver, after
reasonable provision for verification, on the basis of
claims allowed against the insolvent company by any
court of competent jurisdiction having authority to allow
such claims or allowed by the receiver as a result of the
conclusion of the claim filing, approval and appeal
process before the receiver. Regardless of any provision
in the reinsurance contract or other agreement to the
contrary, payment shall be made without diminution
because of such insolvency or because the receiver has
failed to pay all or a portion of any claims;
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ii. The receiver of a ceding insurer shall give or
arrange to give to the reinsurer, written notice of the
pendency of a claim against the ceding insurer, within a
reasonable period of time after the initiation of the
receivership. Failure to give such notice shall not excuse
the obligation of the reinsurer unless it is substantially
prejudiced thereby. The reinsurer may interpose, at its
own expense, in the proceeding where such claim is to
be adjudicated, any defense or defenses which it may
deem available to the ceding company or its receiver.
The reasonable expense thus incurred by the reinsurer
shall be payable, subject to court approval, out of the
estate of the insolvent ceding insurer as part of the
expense of the receivership to the extent of a propor-
tionate share of the benefit which may accrue to the
ceding insurer in receivership, solely as a result of the
defense undertaken by the reinsurer; and

iii. Payments by the reinsurer shall be made directly
to the receiver of the ceding insurer except where the
contract of insurance or reinsurance specifically provides
another payee for such reinsurance in the event of the
insolvency of the ceding insurer.

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a).

Amended by R.1996 d.3, effective January 2, 1996.
See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).

11:2-28.13 Contracts affected

All new and renewal reinsurance transactions entered into
after February 5, 1994 shall meet the standards set forth in
this chapter if credit is to be given to the ceding insurer for
such reinsurance.

APPENDIX

FORM AR-1
CERTIFICATE OF ASSUMING INSURER
I of ,

¢ b
(name of officer) (title of officer) (name of assuming insurer)

the assuming insurer under a reinsurance agreement(s) with
one or more insurers domiciled in , hereby

(name of state)

certify that (“Assuming Insurer”):

(name of assuming insurer)

1. Submits to the jurisdiction of any court of competent
jurisdiction in for the adjud-

(ceding insurer’s state of domicile)

ication of any issues arising out of the reinsurance agree-
ment(s), agrees to comply with all requirements necessary to
given such court jurisdiction, and will abide by the final
decision of such court or any appellate court in the event of
an appeal. Nothing in this paragraph constitutes or should be
understood to constitute a waiver of Assuming Insurer’s
rights to commence an action in any court of competent
jurisdiction in the United States, to remove an action to a
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United States District Court, or to seek a transfer of a case to
another court as permitted by the laws of the United States or
of any state in the United States. This paragraph is not in-
tended to conflict with or override the obligation of the par-
ties to the reinsurance agreement(s) to arbitrate their disputes
if such an obligation is created in the agreement(s).

2. Designates the Insurance Commissioner of
(ceding insurer’s

as its lawful attorney upon whom may be

state of domicile)

served any lawful process in any action, suit or proceeding
arising out of the reinsurance agreement(s) instituted by or on
behalf of the ceding insurer.

3. Submits to the authority of the Insurance Commissioner
of to examine its books and
(ceding insurer’s state of domicile)

records and agrees to bear the expense of any such examina-
tion.

4. Submits with this form a current list of insurers domi-
ciled in reinsured by Assuming
(ceding insurer’s state of domicile)

Insurer and undertakes to submit additions to or deletions
from the list to the Insurance Commissioner at least once per
calendar quarter.

Dated:
(name of assuming insurer)
BY:
(name of officer)
(title of officer)
REG11228.A/LRWPC

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a).

SUBCHAPTER 29. ORDERLY WITHDRAWAL OF
INSURANCE BUSINESS

11:2-29.1 Purpose and scope

(a) The purpose of this subchapter is to establish the re-
quirements and procedures by which insurers may undertake
an orderly withdrawal from the business of insurance in this
State, thereby preventing or minimizing adverse effects upon
the insurer’s policyholders; preventing or minimizing disrup-
tion in the marketplace and harm to the public that would
otherwise occur in the absence of regulation; and permitting
insurers to withdraw from the marketplace in an orderly
fashion consistent with N.J.S.A. 17:17-10 and 17:33B-30.
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(b) This subchapter applies to all insurers that seek to
withdraw from the business of insurance as defined herein.
This subchapter shall not apply to any action constituting a
block cancellation or block non-renewal regulated under
N.J.A.C. 11:1-22 unless such action also is found to con-
stitute a withdrawal under this subchapter.

Amended by R.2005 d.111, effective April 4, 2005.
See: 36 N.J.R. 4358(a), 37 N.J.R. 1069(a).

Rewrote (a); in (b), added the last sentence; added (c).
Amended by R.2008 d.220, effective August 4, 2008.
See: 40 N.J.R. 1058(a), 40 N.J.R. 4595(a).

Deleted (c).

Case Notes

Commissioner, in setting insurer’s price for withdrawing from auto-
mobile insurance industry, was not arbitrary or capricious. Matter of
Plan for Orderly Withdrawal From New Jersey of Twin City Fire Ins.
Co., 248 N.J.Super. 616, 591 A.2d 1005 (A.D.1991), certification
granted 127 N.J. 548, 606 A.2d 362, affirmed 129 N.J. 389, 609 A.2d
1248, certiorari denied 113 S.Ct. 1066, 506 U.S. 1086, 122 L.Ed.2d 370.

11:2-29.2 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the context
clearly indicates otherwise:

“Affiliate” means an insurer that directly, or indirectly
through one or more intermediaries, controls, or is controlled
by, or is under common control with, the insurer that initiates
a withdrawal, as defined in N.J.S.A. 17:27A-1.

“Annual statement” means the form of statement that is
described in N.J.S.A. 17:23-1 or 17:46B-55, as applicable.

“Applicant” means the insurer seeking approval to with-
draw from the business of insurance in this State.

“Assumption agreement” means a contract between insur-
ers whereby one insurer transfers all or substantially all its
rights, duties and obligations arising from certain policies to
another insurer.

“Authority” means the power granted by the Commissioner
which enables an insurer to transact the business of insurance.

“Automobile” is as defined in N.J.S.A. 39:6A-2.

“Business of insurance” or “insurance” means any kind,
line, subline, or a portion thereof authorized by Chapters 17,
32, 46B or 50 of Title 17 of the Revised Statutes.

“Commencement date” of withdrawal means the effective
date of the first action constituting a withdrawal from the
business of insurance in this State pursuant to the approved
plan of orderly withdrawal.

“Commissioner” means the Commissioner of the New Jer-
sey Department of Banking and Insurance.

“Control” is as defined in N.J.S.A. 17:27A-1.
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“Department” means the New Jersey Department of Bank-
ing and Insurance.

“Effective date” of withdrawal means the date at which the
applicant has complied with any and all conditions contained
in the approved plan of orderly withdrawal.

“Hazardous financial condition” is as defined and deter-
mined pursuant to N.J.A.C. 11:2-27.

“Homeowners’ insurance” is as defined at N.J.A.C. 11:2-
41.2.

“Insurance holding company system” consists of two or
more affiliated persons, one or more of which is an insurer as
defined in N.J.S.A. 17:27A-1.

“Insurance producer” or “producer” means the definition of
“insurance producer” as set forth in N.J.S.A. 17:22A-28.

“Insurer” means an insurer, a reciprocal insurance ex-
change, and any insurance affiliates thereof, authorized or ad-
mitted pursuant to Chapters 17, 32, 46B or 50 of Title 17 of
the Revised Statutes to transact in this State the business of
insurance as defined herein.

“Multi-state account” means a single contract or policy of
commercial lines insurance as defined in N.J.S.A. 17:29AA-3
which covers risks or locations in both New Jersey and at
least one other state; any group policy in which covered
members of the group reside in New Jersey and at least one
other state; and any plan approved for the mass marketing of
insurance pursuant to N.J.A.C. 11:2-12 in which policy-
holders of the plan reside in New Jersey and at least one other
state.

“Plan” means a plan of orderly withdrawal from the busi-
ness of insurance in New Jersey submitted by an insurer pur-
suant to this subchapter.

“Portfolio reinsurance agreement” means a contract be-
tween insurers whereby one insurer transfers its entire lia-
bility for in-force policies or outstanding losses, or both, to
another insurer regarding a described segment of insurance
business.

“Rating system” means every schedule, class, classifica-
tion, rule, guide, standard, manual, table or rating plan by
whatever name described containing the rates (or loss costs),
rules and forms used by any insurer or by any advisory
organization in determining or ascertaining rates or loss costs.

“Reinsurance agreement” means a contract between insur-
ers whereby one insurer agrees to insure part or all of an
insurance risk of an originating, or ceding, insurer.

“Residual market mechanism” means any program author-
ized or created by the New Jersey State Legislature which is
designed to provide an insurance market for insureds who are
unable to obtain insurance in the voluntary market.
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