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New Jersey Court of Errors
and Appeals

Notice of Appeal

(Filed March 26,1917)

L eonaed L oeentowicz, \

Plaintiff-Appellant, J
Vs o ] 20
Pnhitlip J. Bowees, Administra- ction at Law.
tor of the Estate of Thomas (
P. Bowers, deceased, \
Respondent. |

To:
Nicholas La Vecchia, Esquire,
Attorney for Respondent.
Sib:

Please Take Notice that the plaintiff hereby
appeals to the Court of Errors and Appeals from
the whole of the judgment entered in the above en-
titled cause at the Essex County Circuit Court.

Dated, March 23, 1917.

WILLIAM GREENFIELD,
Attorney of Plaintiff-Appellant.

Neadersey Sate library
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Summons
(Filed Feb. 7,1916)

The State of New Jersey to Philip J. Bow-

ers, Executor, under the last Will and

(L*S-) Testament of Thomas F. Bowers, de-

ceased, YOU Abe Summoned to A nswer

the annexed Complaint of Leonard Lorentowicz, in

an action at law in the Essex County Circuit Court

And take notice that unless you hie your answer

to said Complaint with the Clerk of the Essex

County Circuit Court, at Newark, in said County,

within twenty days after service upon you of this

writ, and the annexed Complaint, the plaintiff may

proceed in the suit and judgment may be entered
against you.

W itness, Frederic Adams, Judge of the said
Court at Newark, the first day of February, nine-
teen hundred and sixteen.

Joseph McDonough,
Clerk.

William Greenfield,
Attorney of Plaintiff.



Complaint
VESSEX COUNTY CIRCUIT COURT

(Filed Feb. 7, 1916)

Leonard Lorentowicz,
Plaintiff,
VS.
Pnhitip J. Bowers, Executor un- .
der the last Will and Testa- ACtion atLaw.
ment of Thomas F. Bowers,
deceased,
Defendant.

The plaintiff, residing in the Town of Irvington, 20
County of Essex and State of New Jersey, by Wil-
liam Greenfield, Esquire, his attorney, com-
plains :

It That on or about the 20th day of November,
nineteen hundred and thirteen, at the City of New-
ark, County and State aforesaid, Thomas F. Bow-
ers, was indebted to the plaintiff in the sum of one
thousand dollars, and he then and there executed
a promissory note to this plaintiff, payable three
months after said date to secure the payment of
the sum of One thousand Dollars, of which note a

true copy is hereto annexed and made part of this
complaint.

2. That on or about the 9th day of February,
nineteen hundred and fifteen, the said Thomas F.
Bowers, departed his life leaving a last Will and
Testament, which was then and there admitted to
probate in the Surrogate’s Office of Essex County, 40
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Complaint

and said Philip J. Bowers having been appointed
as Executor under the Last Will and Testament of
the said Thomas P. Bowers, deceased, he having
been qualified as Executor on the 20th day of April
nineteen hundred and fifteen.

3. That an Order to limit creditors was duly
made on the 8th day of June nineteen hundred and
fifteen and this plaintiff in accordance with the Or-
der filed under oath a Proof of Claim on the 4th
day of January, nineteen hundred and sixteen,
which Proof of Claim, was duly sworn to by this
plaintiff before William Grenfield, Esquire, a
Master in Chancery of the State of New Jersey, a
true copy of the said Affidavit of Proof is hereby
annexed and made part of this complaint.

4. That the said defendant in his life time paid
to the plaintiff the sum of two hundred and fifty
dollars, on'account and in part payment of the
principal sum on which there is now due a balance
of seven hundred and fifty dollars with interest
thereon, from the 20th day of February, nineteen
hundred and fourteen, that no part of the sfum of
seven hundred and fifty dollars and interest has
been paid, and that the said sum is still due and
owing to this plaintiff.

5. That payment having been demanded from
the said Thomas F. Bowers in his life time and
payment' also having been demanded from Philip
J. Bowers, who was made Executor under the Last
Will and Testament of the said Thomas F. Bow-
ers, deceased, and that no part of the sum of seven
hundred and fifty dollars having been paid, there-
fore the total sum of seven hundred and fifty dol-
lars is still due and owing.
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Complaint

Judgment will be claimed for the aforesaid sum
of seven hundred and fifty dollars with interest
and costs of siuit to be taxed.

WILLIAM GREENFIELD,
'Attorney for Plaintiff.

The following is a true statement of account of
the balance due on said note, to wit:

November 20,1913, the sum of $1000, secured by
note payable three months after date.  $1000.00

CREDITS
June 26, 1914 $150.
July 6,1914 50.
July 26,1914 50.

$250.00 $250.00

Balance of $750 with interest there-
on is due $750.00

WILLIAM GREENFIELD,
Attorney for plaintiff.



Amended Affidavit of Proof of Claim

ESSEX COUNTY ORPHANS’ COURT

In the Matter
of
Thomas F. Bowers, deceased.

State of New Jersey
County of Essex.

Leonard Lorentowicz, of full age, being duly
sworn according to law on his oath deposes and
says, that he is the holder of a promissory note,
bearing date November 20th, 1913, payable within

2q three months from the said date, of which note a
true copy is hereto annexed and made part of this
affidavit, which note was given to secure the pay-
ment of the sum oi one thousand dollars, which
was then due and owing to deponent, and in which
amount the said Thomas F. Bowers waslindebted
to this deponent at the time of the making and de-
livery of the said note by the said Thomas F. Bow-
ers, deceased to this deponent and which said note
was signed in the presence of this deponent.

3Q Deponent further deposes and says on his oath
that he has received on account of the said sum of
one thousand dollars and in part payment thereof,
the sum of two hundred and fifty dollars, in the
iollowing payments:

One June 26th, 1914, the sum of one hundred and
fifty dollars, on July 6,1914, the sum of fifty dol-
lars and on July 26,1914, the sum of fifty dollars,
making the total sum of two hundred and fifty dol-

40 lars, and leaving a balance of seven hundred and
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Amended Affidavit of Proof of Claim

fifty dollars due on the annexed note with interest
thereon, that no part of the said sum of seven hun-
dred and fifty dollars having been paid but that
the total sum of seven hundred and fifty dollars
with interest thereon from February 20, 1914, is
still due and owing from the said Thomas F. Bow-
ers, deceased.

LEONARD LORENTOWICZ.

Sworn and subscribed to before me on this
thirtieth day of December, A. D., at New-
ark, N. J.
Wm. Greenfield
A Master in Chancery of New Jersey.

$1000.00 Newark, N. J., Nov. 20,1913.
Three months after date, | promise to pay to the
order of L. Lorentowicz One thousand 00/100
Dollars at Newark Trust Co.,
Yalue Received

THOMAS F. BOWERS.

No.—Due—

A true copy
L. Lorentowicz,

L. Lawrence & Co.
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Reply to Defendant’'s Amended
Answer

ESSEX COUNTY CIRCUIT COURT

|
(Filed Mar. 13, 1917)

Leonard L oreNtowicz,

Plaintiff,

Vs. .
Pnhilip J. Bowers, executor, etc.,
Defendant.

1. This plaintiff, denies the allegations set forth
in Paragraph 1 of the special answer filed by the
above named defendant, setting forth that the al-
leged contract bearing date, November 29, 1913,
was cancelled in manner and form set forth in the
said answer.

2. This plaintiff denies the allegations set forth
in paragraph 1 of the special defense of the said
defendant, wherein it sets forth that the said note
was to be surrendered and the indebtedness can-
celled in manner and form as averred in said an-
siwer.
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Answer
ESSEX COUNTY CIRCUIT COURT

(Filed, Feb. 10,1916)

Leonard Lorentowicz,

Plaintiff,
VS.

Phitip J. Bowers, Executor un-
der the Last Will and Testa-
tament of Thomas F. Bowers,,
deceased

Defendant.

The answer of the defendant to the plaintiff's
action at law in the above entitled cause, is as fol-
lows:

1. The defendant admits that on or about the
Twentieth day of November, Nineteen Hundred
and thirteen at the City of Newark, County of Es-
sex and State of New Jersey, Thomas' F. Bowers,
deceased, was indebted to the plaintiff in the sum
of One thousand Dollars on a promissory note, ex-
ecuted by the said Thomas F. Bowers, deceased.

2. The defendant admits paragraph two or the
plaintiff’s complaint. 0

3. The defendant admits paragraph three of the
plaintiff's complaint.

4. The defendant denies paragraph four of the
plaintiff’'s complaint.

5. The defendant admits that a demand was
made on him for the above mentioned sum, but
that same was refused by the said defendant.

NICHOLAS LaVECCHIA,
Attorney for Defendant. 40
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Order
ESSEX COUNTY CIRCUIT COURT

(Filed Dec. 12,1916)

Leonard Lgrentowicz,

Plaintiff,
and

Philip J. Bowers, Ext. etc.,
Defendant.

Application for a new trial having been made arc
the. ground of newly discovered evidence to the
Honorable Nelson Y. Dungan, Judge of the above
Court in the presence of William Greenfield, of
counsel for the plaintiff and Nicholas LaVecchia of
counsel for the defendant, and affidavits submit-
ted by both parties having been read; it is on this
8th day of December, 1916, ordered that the judg-
ment obtained in the above entitled cause be, and
the same is hereby ordered, opened, and a new
trial granted upon condition that the defendant,,
Philip J. Bowers, Executor, etc., file a bond in the'
sum of One Thousand! Dollars conditioned for the'
payment of any judgment that may be finally ob-
tained in the above entitled cause. And upon the
further condition that the judgment now obtained'
shall stand as security for any judgment that may
hereafter be obtained in this cause, and that the
defendant accept short notice of trial of said
cause for the December term of this Court.

NELSON Y. DUNGAN,
Judge of the Essex County
Circuit Court-
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Affidavit of Nicholas La .Vecchia
ESSEX COUNTY CIRCUIT COURT

(Filed Oct., 11, 1916)

L eonard Lorentowicz,

Plaintiff,
VS.

Philip J. Bowers, EXr., etc.,
Defendant.

State of New Jersey,!
County of Essex, )&

Nicholas La Yecchia, of full age, being duly 20
sworn according to law on his oath deposes and
says that he is the attorney of the defendant in the
above entitled cause ; deponent further says that
he made inquiry in reference to the defense in the
above entitled cause and communicated with one
Alfred 0. Mowakoski, Assistant City Attorney of
the City of Newark' County of Essex and State of
New Jersey; deponent was informed by the said
Alfred G. Mowakossi that he was the, attorney of
the plaintiff in the above entitled cause, and that 30
he was present at several transactions between
the plaintiff and one Thomas F. Bowers, deceased.

Deponent further says that he was informed by
the said Alfred G. Nowakoski that suit was insti-
tuted by the plaintiff about three years ago, and
that said suit was discontinued by the payment of
the money paid by the said Thomas F. Bowers, de-
ceased to the plaintiff in the above entitled cause.
Deponent was also informed by the said Alfred G. 40
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Bond

Nowakoski that there is due on said note the sum
of One Hundred Dollars, because he was present
and knew of the arrangements! and settlement
made between the said plaintiff in the above en-
titled cause and the said Thomas F. Bowers, de-
ceased.

Deponent further says that he is informed that
the said Alfred G. Nowakoski is now at Douglas,
Arizona with the Essex Troop, and that he ‘will
return within a period of ten days.

NICHOLAS LaVECCHIA.
Sworn and subscribed to me before this
10 day of October, 1916.
Henry A. Schroll,
Commissioner of Deeds of New Jersey.

Bond
ESSEX COUNTY CIRCUIT COURT

(Filed Jan. 22, 1917)

L eonard Lorentowicz,
Plaintiff,
VS.
Phitip J. Bowers, EXxecutor, of
Thomas F. Bowers,
Defendant.

Know All Men That We, Philip J. Bowers and
Frederick J. Bowers of the City of Newark, Coun-
ty of Essex and State of New Jersey, are held and
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Bond

firmly bound unto Leonard Lorentowicz in the sum
of One thousand dollars; for which payment well
and truly to be made, we bind ourselves, our heirs,
executors, administrators or assigns, jointly and
severally, firmly by these presents. Signed with
our seals and dated the sixteenth day of Decem-
ber, in the year One thousand Nine hundred ana
sixteen.

W nhereas, the said Leonard Lorentowicz recov-
ered a judgment in the above entitled cause, and
subsequently to the entry of the same, the said de-
fendant applied for a new trial and such proceed-
ings were led on the said application; that on De-
cember—the judgment obtained in the above en-
titled cause was opened and a new trial granted by
his Honor, Nelson Y. Dungan, Judge of the above
Court, upon condition that the said defendant file
a bond in the amount above mentioned, conditioned
for the payment of any judgment that may finally
be obtained in the above entitled cause.

Now T herefore, the condition of this obligation
Is such; That if the said defendant, Philip J. Bow-
ers, Executor of the Estate of Thomas F. Bow-
ers, shall fail to pay immediately any judgment fi-
nally recovered in this cause by the said plaintiff,
then this obligation shall be void, otherwise to re-
main in full force and virtue.

PHILIP J. BOWERS, L, S.
FREDERIC J. BOWERS, L. S.

Signed, sealed and delivered
in the presence of
Nicholas LaVecchis.

10
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Bond

State of New Jersey, 1
County of Essex. ) S5*

Be it remembered, that on this sixteenth day uf
December, in the year one thousand nine hundred
and sixteen, before me, the subscriber, a Master in
Chancery of New Jersey, personally appeared
Philip J. Bowers and Frederick J. Bowers, who |
am satisfied are the obligators mentioned in the
foregoing bond, and I having first made known to
them the contents thereof, they did thereupon ac-
knowledge that they signed, sealed and delivered
the same as their voluntary act and deed, for the
uses and purposes therein expressed.

NICHOLAS LaVECCHIA,
An Attorney at Law of
New Jersey.

State of New Jersey,
County of Essex.

Philip J. Bowers and Frederick J. Bowers, each
being duly sworn on his oath, deposes and says;
that he is the person who executed the foregoing
bond to Leonard Lorentowicz; that he is a resident
and freeholder of the City of Newark, and that he
owes in fee simple in said City, County and State,
real estate in which he has an equity of One thou-
sand dollars free and clear of all encumbrances,
debts, and charges whatsoever.

PHILIP J. BOWER,
FREDERICK J. BOWER,
Sworn to and subscribed before me this
16th day of December, 1916.
Nicholas LaVeechia,
Attorney at Law
of New Jersey.
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Amended Answer
ESSEX COUNTY CIRCUIT COURT

(Filed Mar. 13,1917)

Leonard Lorentowicz,

Plaintiff,
VS.

Philip J. Bowers, Executor, etc.,
Defendant.

The defendant residing in the City of Newark,
County of Essex and State of New Jersey, in an-
swer to the complaint herein filed, says:

1. He admits the allegations in paragraph 1 of
the complaint.

2. He admits the allegations in paragraph 2 of
the complaint.

3. He admits the allegation in paragraph 3 of
the complaint.

4. He admits the allegations in paragraph 4 of
the complaint, to the extent that the plaintiff re-
ceived the sum of $250.00 on account of the said
note, but denies as alleged in said paragraph 4 of
the said complaint, that there is now due ana ow-
ing a balance of $750.00 with interest thereon
from the 20th day of February, 1914.

5. The defendant denies the allegation in para-
graph 5 of the said complaint and denies that de-
mand/for the'payment.of the alleged balance of
the said note was made upon Thomas F. Bowers in
his lifetime, and denies that the said sum of $750.-

20

30
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Amended Answer

00 or any sum is now due and owing upon the said
note.

The defendant further answering the said com-
plaint says:

1. That the consideration for the said note set
forth in the complaint filed, was the making of a
certain agreement dated, November 29th, 1913, by
and between the said plaintiff, the said Thomas F.
Bowers and one Henry A. Rossner, wherein and
whereby the plaintiff gave to the defendant the ex-
clusive right to manufacture and sell certain ar-
ticles known as the ‘‘ Iber Gfas Attachment;’’ that
subsequent to the making of the said contract and
in and about the month of December, 1914, the
said plaintiff agreed with the said defendant that
the contract aforesaid should be considered can-
celled, so far as the same established any legal re-
lationship between the said plaintiff and defendant
and that the exclusive right to manufacture and
sell the aforesaid article should cease and be de-
termined so far as the said defendant, Thomas F.
Bowers, was concerned; that the plaintiff should
retain the sum of $250.00, paid on account of the
said note which was made, executed and delivered
by the said Thomas F. Bowers in special consid-
eration of the making of the said agreement, and
that the said Thomas F. Bowers should deliver up
to the plaintiff a certain number of the said arti-
cles then in the possession of the said Thomas F.
Bowers, and it was thereupon further agreed that
the only sum remaining due from Thomas F. Bow-
ers to the plaintiff would be the sum of One Hun-
dred Dollars.

NICHOLAS LaVECCHIA,
Attorney of Defendant.
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Judgment
ESSEX COUNTY CIRCUIT COURT

Action at Law.

Leonard Lorentowioz i
Ol Verdict by a
Plaintiff, Jury.
Vs Judgment for
Philip J. Bowers, Ex., Plaintiff.
Thomas F. Bowers, dec’d, Amount $118.38
Cost 71.57

Defendant.
Total $189.95

William Greenfield, Attorney of Plaintiff.

This action was tried before Judge Nelson Y.
Dungan with a jury at the Essex County Circuit
on March 13,1917.

The cause having ben heard and submitted to
the jury, they return their verdict as follows:

They find in favor of the plaintiff and assess the
damage against the Defendant at the sum of One
hundred eighteen dollars and thirty-eight cents.

Whereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of One hundred
eighteen dollars and thirty-eight cents damage
and costs which are taxed at the sum of Seventy-
one dollars and thirty-seven cents, making in the
whole the sum of One hundred eighty-nine dollars
and ninety-five cents.

Judgment entered and signed March 13th, 1917.

Book 94—page 129.

10
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Clerk’s Certificate
ESSEX COUNTY CLERK'S OFFICE

State of New Jersey, \
County of Essex. ] SS

I, Joseph McDonough, Clerk of the Circuit
Court, in and for the County of Essex in the State
of New Jersey.

Do Hereby Certify, that the foregoing is a true
and correct copy of a certain Notice of Appeal,
Transcript of entire proceedings and Judgment
Record in the case of Leonard Lorentowicz vs.
Philip J. Bowers, et als. and the same isi taken
from and compared with original papers and rec-

ord and as same now remains on the files of
said office,

In Testimony W hereof, | have hereunto set my
hand and affixed the official seal of said county at
Newark, N. J., this 31st day of March, A. D., 1917.

Joseph McDonough,
Clerk.

(Seal.)



19

Testimony

ESSEX CIRCUIT COURT

Leonard Lorentowitz, /
VS. >
Phitlip J. Bowers, Executor. \ 10

Transcript of shorthand notes of testimony,’
and so forth, taken upon the trial thereof, at the
Court House, Newark, N. J., on Monday, March
12,1917.

Before Hon. Nelson Y. Dungan, Judge and a
Jury.
_— . .. 20
Mr. William Greenfield for plaintiff.
Mr. Nicholas LaVecchia and Mr. Saul Cohn
for defendant.

Mr. Greenfield opens for plaintiff.
Mr. LaVecchia starts to open for defendant.

The Court: If | have the pleadings here you
cannot put in any such defense in this case, Mr.
LaVecchia. You have admitted everything by the
pleadings except that the note is paid. Has there
been any amendment that I have not here?

Mr. Greenfield: Not that | know of.

Mr. LaVecchia: At the bottom of the answer
we distinctly deny that there is anything due.

The Court: But you admit the making of the
note, the death of Mr. Bowers, the filing of the

claim, the demand and refusal. You cannot put 20
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Testimony

in any such defense as you are outlining to the
jury under that answer.

Mr. LaVecchia: Then I would like to ask the
Court to amend the answer to interpose that de-

fense.
ja The Court: You will have to state your amend-
ment.
Mr. Greenfield: 1 shall object to the amend-

ment at this time. This is the second time.

Mr. LaVecchia: Of course, 1 understand the
Court has jurisdiction to consider an amendment
to the answer.

The Court: The question is whether, if the
Court allows this amendment, there would be any
surprise.

20  Mr. Greenfield: 1 certainly am.

Mr. Cohn: The specification of defenses are
all set up by Mr. LaVecchia in his application for
a new trial.

The Court: 1 should certainly think that you
ought not to be permitted to set up such a defense
as this without stating it in the pleadings. | do not
think that any plaintiff could possibly know from
your mere statement that you were going into
such an affirmative defense as this.

30 Mr. Cohn: 1 should imagine that we could set
up any affirmative defense with the facts already
set up in the application for a new trial.

The Court: You may set it up and have your
answer in here tomorrow morning, and of course,
if Mr. Greenfield alleges surprise you will have
to give him an opportunity to meet the defense. |
am inclined to permit it, Mr. Greenfield, because
it is not a surprise; because it is set forth in the

40 affidavit of Mr. Charles Weldon.
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Leonard Lorentowitz—Cross

Mr. LaVecchia continues to open for defendent.

The Court: The plaintiff's case is made out
by proving your note, isn't it?

Mr. Greenfield: Yes, sir.

The Court: Then you may show it to the other
side and see if they identify it.

LEONARD LORENTOWITZ, sworn for the
plaintiff:

Direct-examination by Mr. Greenfield:
Q. Mr. Lorentowitz, you are the plaintiff in
this suit? A. Yes, sir.
Q. You are the holder of this note bearing date
November 20, 1913, for $1,000? A. Yes, sir.
Q. Did you know Mr. Thomas Bowers in his on
lifetime? A. Yes, sir.
Q. Do you know his signature? A. Yes, sir.
Q. Is that his signature? A. Yes, Ssir.
Q. How much is the balance due on it? A. $750.
Mr. Greenfield: | offer it
The Court: It will be received.
Marked Exhibit P-1.

CROSS-EXAMINATION by Mr. LaVecchia:
Q. Where was that note signed, Mr. Lorento-
witz? A. By Mr. Bowers’ office.

Plaintiff rests.

Adjourned to March 13, 1917, at 10
o’clock, a. m.
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Philip J. Bowers—Direct
SECOND DAY
Newark, N .J., March 13, 1917.
Continued pursuant to adjournment.
Appearances as before.

The Court: You may continue in this
case. Have you your amendment ready<®

Mr. Cohn: | have it ready, and served
it yesterday before 5 o’clock on Mr. Green-
field.

Mr. Greenfield: | have hastily prepared
a reply.

(Papers handed to the Court.)

The Court: The amendment and reply
will be filed; and then you are willing to
proceed?

Mr. Greenfield: Yes, sir, | will proceed.

PHILIP J. BOWERS, sworn for the defend-

Direct-examination by Mr. Cohn:

Q. Mr. Bowers, you are the executor of Thomas
F. Bowers? A. Yes, sir.

Q. About when did Thomas F. Bowers die? A,
February 9, 1915.

Q. He was your brother? A. Yes, sir.

Q. Did you get this letter subsequent to your
appointment as executor? Look at the letter in-
side of that envelop. A. Yes, sir.

Q. From whom? A. J. Edward Smith, attor-

40 ney at law.
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Charles Weldon—Direct

Q. Was he attorney for your brother? A. He
was before his death.
Said letter marked D-l for identifica-
tion.
The envelop is marked D-2 for identifica-
tion.

-Not cross-examined.

CHARLES WELDON, sworn for defendant:

Direct-examination by Mr. Cohn:

Q. Mr. Weldon, what is your business? A. Real
estate.

Q. And where do you reside? A. South Orange.

Q. How long have you lived in the County of
Essex? A. About forty-four years.

Q. And have always been engaged in business
in the County of Essex during that period? A.
Yes, sir.

Q. Did you know Thomas F. Bowers in his life-
time? A. | did.

Q. Do you know Mr. Lorentowitz, the plaintiff
in this case? A. | do.

mQ Can you fix approximately the date when
you first became acquainted with Mr. Lorento-
witz? A. | have known Mr. Lorentowitz, | guess,
for ten years.

Q. Did you know of any negotiations made be-
tween Mr. Lorentowitz and Mr. Bowers? A. |
do.

Q. Do you remember the occasion of conversa-
tion at the Halsey Street place of business of Mr.

Jy
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Charles Weldon—Direct

Lorentowitz towards the close of the year 1914?
A. | do.

Q. Who was present at that conversation? A.
Mr. Lorentowitz,.Mr. Bowers, and his son, Mr.
Lorentowitz’s son, and | think his bookkeeper.

2Q Q. And prior to this conversation had yon vis-

20

30

40

ited Mr. Lorentowitz and talked with him in re-
lation to a gas saving apparatus about which he
and Mr. Bowers has a contract? A. Yes, sir.

Q. How long had you seen him prior to this
conversation in relation to this matter?

Mr. Greenfield: If they are talking
about a contract at this time the contract
ought to be produced, and in evidence, if
there is any such contract.

The Court: Do | understand you mean
you object to the question?

Mr. Greenfield: 1 do.

The Court: The objection will be over-
ruled. An exception to this ruling is
noted by the plaintiff as ground of appeal.

Q. (Question read.) A. You mean regarding
this particular matter?

Q. Yes, sir. A. Five or six months

Q. And did you go with Mr. Bowers to see Mr.
Lorentowitz?

Mr. Greenfield: 1 object to the question
as leading.

The Court: | sustain the objection.

Q. With whom did you go to Mr Lorentowitz
in relation to this matter prior to the time of the
conversation in December, in 19147

Mr. Greenfield: | object to that ques-
tion, he did not say he went there prior to
the converastion.
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Charles Weldon—Direct

The Court: You must have missed that,
Mr. Greenfield.

A. | went there with Mr. Rossner | went there
on two occasions, and also went with Mr. Bowers
alone, and also with Mr. Bowers and Mr Rossner.

By the Court: Q. Which Bowers? A. Thomas jq
F. Bowers.

By Mr. Cohn: Q. Relate to us the conversa-
tion you had with Mr. Lorentowitz in the presence
of Mr. Bowers prior to the time of the conversa-
tion in 1914.

The Court: As suggested by Mr. Green-
field, what would be the relevancy of this
testimony unless you have first proven the
agreement mentioned in your answer as
having been made on November 29, 1913? 20

Mr Cohn: 1 do not desire to prove the
contents of the agreement, I simply desire
to prove that a contract was in existence,
and desire to prove the conversations in
relation to that contract.

The Court: Unless you do that you have
not proven your answer ; you have set up
as consideration of this note such an agree-
ment, and staled what the agreement pro-
vides, and in support of that it would be 30
a written agreement, and the only way that
could be proven is by the written agree-
ment itself.

Mr. Cohn: The defense is not based on
the contract in any way.

The Court: Then why did you set it up
In your answer?

Mr. Cohn: Simply as explanatory of the
situation. | desire to show how the par- 40
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ties treated with reference to an existing
contract; I simply want to show the fact
that a contract was made; | can prove the
existence of the contract without produc-
tion of proof of the contract itself, and |
am not going to attempt to prove the con-
tents of that agreement at all, simply going
to attempt to show the conversations and
agreements between the parties in relation
to the existing contract, and that is why |
did not make any preparation to produce
the original contract, although | may say
that Mr. Greenfield must have it in his pa-
pers. It seems to me that I may be per-
mitted to prove, not the contents of the
agreement, but the mere fact of its exis-
tence, and any conversations or relation-
ship in relation to it.

The Court: Surely, if there be a written
contract, you would not be permitted to
prove the contract stated in your answer
without production of the original contract.

Mr. Cohn: It seems to me it is not neces-
sary or indispensable for me to prove the
consideration for the* defendant’'s note.
That may be a matter of proof by him.

The Court: It would not be necessary ex-
cept that you have set it up in your an-
swer as a reason for what subsequently
took place between them. In your answer
you connect it all up with the original con-
sideration of the note, and then state, as a
modification of that agreement, that a re-
turn was made of the note which was de-
livered under that agreement, as a consid-
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eration for the agreed settlement, which
you say was made upon the note, and for
that reason less than the face amount of
the note was due. A mere coming together
of the defendant and plaintiff, even assum-
ing you are fight, and the plaintiff's intes-
tate saying “ You need not pay but $100 of
that note,’’ without any other considera-
tion, would not be binding upon the plain-
tiff, would it!

Mr. Cohn: No, but the testimony will he
adduced to show what the consideration for
this final modification was; and | have
never considered it indispensable to prove
the original agreement. | might say to
your Honor we have the original agree-
ment, the only difficulty will he that the sub-
scribing witness has not been subpoenaed,
and, in fact, I do not know where she can
be found.

Mr. Greenfield: She lives in Mt. Prospect
Avenue, and has a telephone.

Mr. Cohn: If Mr. Greenfield will admit
this agreement upon putting his client on
the stand, and proving his client’s signa-
ture, | can prove the signature of the de-
fendant, Thomas F. Bowers, without call-
ing the subscribing witness, | will produce
it.

Mr. Greenfield: | have admitted enough.

The Court: I am inclined to permit you
to go ahead with thisltestimony. | have in-
dicated my views, and unless they are
changed I am afraid you will not succeed
under your present answer.

~0

4Q
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Mr. Cohn: Perhaps by the time we finish
with the testimony this morning we may be
able to locate the subscribing witness.

The Court:.Mr. Greenfield says he will
give you her address and her telephone

iq number.

Q. (Question read as follows: “ Relate to us the
conversation you had with Mr. Lorentowitz in the
presence of Mr. Bowers prior to the time of the
conversation in 1914.”)

Mr. Greenfield: At this time he should fix
the time, “ prior to 1914.”

The Court: He said five or six months
prior.

A. Why, | went down with Mr. Bowers to Mr.

2q Lawrence's—Il have always known him by the
name of Lawrence—we went down to Mr. Law-
rence’s to discuss the different sizes of the gas
savers; for trucksi they were to be one size; for
pleasure cars a different size; and at that time
Mr. Lawrence was having some of them made and
attached to cars here in the city; simply followed
up to find out how they were working, and in what
guantities they could be made; there had been
some difficulty, |1 believe, in getting some of the

2Q parts made, and | went down with Mr. Rossner
to—

By the Court: Q. No, you were asked to state
the conversation with Mr. Lorentowitz in the pres-
ence of Mr. Bowers. A. That was the line on
which we talked, the several conversations we had
pertaining to the gas saver.

By Mr. Cohn: Q. What was the conversation,
give us the entire conversation which took place

4q at the office in 1914 about which | have spoken, at
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the Halsey Street premises of Mr. Lawrence, at
which yon and Mr. Thomas F. Bowers were pres-
ent? -

Mr. Cohn: | ask your Honor to allow a
moment interruption, and ask Mr. Green-
field the address of the subscribing witness
to that contract.

Mr. Greenfield: She is married and lives
on Mt. Prospect Avenue, | do not remem-
ber her married name.

Mr. Cohn: The difficulty about that is we
are representing a dead man, a man who
was burned to death, and whose papers' and
effects were burned with him, at his home
in 1915, and we have made every attempt
to locate the subscribing witness and we
have been unable to locate her.

The Court: | suppose that ought to be
made to appear by the proof.

Q. Just give us the details of this conversation
as fully as you can remember.

The Court: That conversation when?

Witness: In December.

The Court: What year?

Witness: 1914.

A. | went down to Mr. Lawrence’'s with Mr.
Bowers, because Mr. Lawrence—

The Court: Not why.

A. (Continued.) Went down there to discuss
the matter of the gas saver.

The Court: That will be stricken out.

Q. Just tell us, Mr. Weldon, not why you went
there, or anything except this, tell us fully that
which was said by either Mr. Lorentowitz, your-
self, or Mr. Bowers, at this conversation? A. Mr,

10

20

30

40



10

30

30

Charles Weldon—Direct

Bowers stated to Mr. Lorentowitz that he had
made several tests of the gas saver which were
not satisfactory. He told Mr. Lawrence that he
wanted to come to an agreement with him to ter-
minate a suit which Mr. Lawrence had pending, he
told Mr. Lawrence that the test made by the Kis-
sel Motor Car Company, and other tests,, had
proved that the gas saver was not all that it was
claimed to be; that a great many people had stated
that in order to avail themselves of the use of the
gas saver they had to change the design of their
motor, in order to attach it and that nearly all
the reports were to the effect, that the minute they
had put on the gas saver they had to change the
adjustment of the carburetor, and it was not what
it was claimed to be. Mr. Lawrence stated that
he had a chance fo dispose of the matter to a
Brooklyn concern, but that he was unable to do
so on account of the contract that he and Bowers
had. They then discussed the matter of the note
on which there was a balance of $750, and at the
time Mr. Bowers said he would like to clean up the
thing and get it out of the way, that he was busily
engaged in other matters which took all his time
and attention; that he felt there was nothing in
the matter; that had he known as much before he
executed the contract as he knew then, he never
would have executed it. So there was a good deal
of talk both ways; | talked to Mr. Lawrence, tried
to convince him that if he would release Mr. Bow-
ers from this contract.—

The Court: That will be stricken out,
what you tried to convince him, you must
state what was said.

A. (Continued.) Well, the statement was made
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that Mr. Lawrence had a chance to dispose of
this—
The Court: That will be stricken out.
State the conversation, and who said it.

Q. Try and tell us what was said, the words
that were said, and /who said it? A. Mr. Bowers
told Mr. Lawrence that there was nothing in the
gas saver; Mr. Lawrence stated that if Mr. Bow-
ers had stated this to him at an earlier date that
he would have closed the matter with a Brooklyn
concern, that he would have closed it anyhow but
his contract with Mr. Bowers stood in his way.
Then they talked on the matter of the note, and
Mr. Bowers made a proposition to Mr. Law-
rence—

The Court: That will be stricken out.
What Mr. Bowers said to Mr. Lawrence he
may state.

A. (Continued.) Mr. Bowers said to Mr. Law-
rence that he would return all the gas savers, that
Mr. Lawrence should retain all the gas savers that
he had in his possession, and Mr. Bowers would
return any gas savers he had, and Mr. Lawrence
could keep the $250 which had been paid on the
note, and they would call the matter quits. Mr.
Lawrence was not satisfied with that arrange-
ment, he felt that he was entitled to more than
that—

The Court: That will be stricken out.

Q. Did he say he was entitled to more—

Objected to.
The Court: The objection is sustained.

Q. Mr. Weldon, let me advise you again that
what we are trying to get is just the conversation,
not anybody’s state of mind, but just the conver-
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sation only. A. Mr. Lawrence stated that if Mr.
Bowers had made this proposition at an earlier
date he would have accepted it ; he was not sure at
that time whether he could still take the matter up
with the Brooklyn people, or not. Mr. Bowers
asked Mr. Lawrence to make a proposition of
what he would accept, and they started out with
some figures, | cannot remember exactly what
they were, but they were not acceptable to Mr.
Bowers. Then Mr. Bowers made a proposition
to Mr. Lawrence—

The Court: That will be stricken out.
Don’t you understand, Mr. Weldon, | don't
guite understand why you should continue
to say propositions were made; you have
been told several times to state the conver-
sation, we will judge whether it was a prop-
osition, or not.

Q. You see, Mr. Weldon, instead of stating a
proposition was made, just state what was said,
what was finally said by Mr. Bowers in relation
to the matters.

The-Court: What did Mr. Lawrence say,
that is proper.

A. Mr. Lawrence seemed to feel—

The Court: That will be stricken out, how do
you know what he seemed to feel ?

Witness: By reason of what he said.

The Court: That is it exactly, now you
have answered the very objection that is
being made to your testimony, we want you
to tell us what was said that led you to
think those very things.

A. (Continued.) Mr. Bowers stated to Mr.
Lawrence in addition to the $250 which he had
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paid on account of this note, that he had been put
to a great deal of expense in investigating the gas
saver, and going to different people who would
use it, and carfares, and other items; stated he
had suffered loss enough, that he would not pay
any more than the $250 ; that if that was not accep-
table to Mr. Lawrence, then he would start a suit
to recover the $250, and damages in addition.

Q. Did he state why? A. Because the gas saver
was not as represented. Mr. Lawrence and Mr.
Bowers went out into the hall and had some talk
out there, 1 don’t know what it was, and when
they came back Mr. Bowers called me out in the
hall and said that 1—

Q. Not what he said to you.

By the Court: Was Mr. Lawrence there? A.
No, he was not.

By Mr. Cohn: Q, As a result of your talk with
Mr. Bowers in the hall you came back into the
room? A. Came back into the room again.

Q. Then what was said? A. And Mr. Law-
rence said to Mr. Bowers that—he went back
again talking about the Brooklyn matter, and Mr.
Bowers stated then, he said “ | will make you a
proposition, and it is my last and best propo-
sition, that we will consider this matter, as far as
the note is concerned, settled, and | will pay you
$100, and you are to retain all the gas savers, and
1 will leave these with you,” which he had with
him, Mwhich are all | have, and we will call the
matter square.’”’ Mr. Lawrence said that he would
take the matter up with his counsel, and Mr. Bow-
ers and myself left.

Q. Well, what was said with reference to coun-
sel; what did Mr. Lawrence say? A. He would

aq
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let Mr. Bowers hear from him after he talked the
matter over with his counsel.

Q. And did you go to see the counsel later? A.
I did.

Q, Who was the counsel to whom Mr. Lawrence
referred? A. Mr. NowakoskKi.

Q. What did Mr. Nowakoski say?

Objected to.
Objection sustained.

Q. What is it that Mr. Lawrence said? The
word “ him” has been used here rather indiscrimi-
nately; will you repeat, as best you can remem-
ber, what Mr. Lawrence finally said with refer-
ence to the proposition? A. He said he would
take it up with his counsel, and he, meaning the
counsel, would let Mr. Bowers hear from him.

The Court: That latter part will be
stricken out.

Q. What is it that he said, in so many words?
Can’t you remember as to whether he—

Objected to.

Q. Can’'t you remember as to wdiat his exact
language was?

Mr. Greenfield: | think he gave us the
exact language.

A. Well, the way Mr. Lawrence stated it was
that the matter was in his counsel’s hands, that
he did not want to do anything without the—

By the Court: Q. You say the way he stated it,
are you stating what Mr. Lawrence said? A. As
best I remember it.

Q. All right, state what Mr. Lawrence stated..
A. Mr. Lawrence stated that he had placed the
matter in his counsel’s hands for suit on the note,
and he didn’'t want to do anything without con-
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suiting his counsel, and that he would talk with
Mr. Nowakoski, that Mr. Bowers would receive
word from Mr. Nowakoski who had the matter in
hand.

By Mr. Cohn: Q. Subsequent to this conversa-
tion did you go and see Mr. Nowakoski? A. You
mean pertaining to the $100 or pertaining to the
suit?

Q. Pertaining to anything in relation to this
conversation. A. | went to see Mr. Nowakoski
after Mr. Bowers had received a letter from him
in which Mr. Nowakoski—

Objected to.

Q. And did you confer with Mr. Nowakoski in
reference to this'conversation that you had with
Mr. Lorentowitz in December, 1914?, A. | saw
Mr. Nowakoski in,the latter part of January, af-
ter Mr. Nowakoski had written Mr. Bowers.

Q. What was said at this conversation?

Mr. Greenfield: | object to that.

The Court: | sustain the objection. The
only privilege waived by this was that Mr.
Bowers would hear from him; not permit-
ting Mr. Nowakoski to talk indiscrimi-
nately about his business with others.

Mr. Cohn: Then we offer for introduc-
tion the letter written by Mr. Nowakoski
to Mr. Bowers which has been marked for
identification.

The Court: It has already been marked
for identification, and may be considered as
offered after the cross-examination of this
witness.

Q. What was said by Mr. Nowakoski at that in-
terview?

40
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Mr. Greenfield: Objected to.

The Court : | sustain the objection. That
is the very question asked before, and the
Court overrules it.

(Argued.)

20 The Court: An exception to the Court’'s
ruling will be noted.

Q. In this conversation in December, 1914, there
was no final statement, so far as you can remem-
ber, by Mr. Lorentowitz, as to what he would do
personally! A. Yes, subject to his attorney’s ap-
proval.

Q. What was that statement! A. He agreed to
drop—m

Thé Court: That will be stricken out.
2Q Q. Just state what he said, not what he agreed.
A. Mr. Lawrence said he would drop the suit for
the balance due on the thousand dollar note, and
would enter into a new agreement with Mr. Bow-
ers to pay him $100.

Q. Say that last thing again; who was going to
pay him! A. Mr. Bowers to pay Lawrence $100
and the return of all the gas savers, and Mr. Law-
rence to keep all parts of the savers which he had,
or in process of manufacture.

30

-CROSS-EXAMINATION by Mr. Greenfield:

Q. Mr. Weldon, the conversation six months
previous to December, that you said was after-
wards put in writing, was ,it not relative to the
gas savers! A. The conversation that took place
before December!

Q. Yes, before December, you stated, Decem-
ber, 1914, did you ever see a written contract?

40 A. | did.
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Q. Concerning the gas savers arrangement? A.
I did.

Q.'The conversation that yon referred to was
about six months before the written contract was
entered into, is that right? A. Some of the con-
versations were before the contract, and some af-
terwards.

Q. Those conversations had before the writ-
ten contract afterwards was embodied in the writ-
ten instrument, was it not all parties signed? A.
Why not all the conversations, were not, no.

Q. But the conversations that took place be-
fore the written contract was a great deal of it
embodied in the written contract? A. | should
not think so.

Q. Did you see the contract? A. | did.

Q. And that was after some of the conversa-
tions? A. Yes.

Q, That you told us here about? A. After
some of the—the conversations that took place be-
fore the contract were all relevant to what the
possibilities of the business were.

Q. Now, Mr. Weldon, what is your business?
A. Real estate.

Q. Where is your place of business? A. Kin-
ney building.

Q. How long have you been in the real estate
business? A. About twenty-three or twenty-four
years.

Q. Anything else? A. | was in the restaurant
business, winding up my stepfather’s estate.

Q. Where was that? A. Allen’s, Six hundred
and ninety-one Broad.

Q. Anything else? A. No.

Q. You live where? A. South Orange.

40
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Q. Have an insurance ‘business in South Or-
ange, too! A. No, sir.

Q* Have you tried to venture out in some pat-
ent things with Mr. Bowers, didn’'t you? A. Why,
no.

10 Q@ Well, did you have any interest in the pat-
ent? A. No.

Q. None at all? A. No.

Q. Where did you meet Mr. Bowers before you
went to Lorentowitz? A. Why, | have known Mr.
Bowers about—

Q. I didn't ask you how long you have known
him, 1 ask you where did you meet him to go to
Mr. Lorentowitz? A. On which occasion? A. On
any occasion. Sometimes I met him in his office,

2Q and sometimes I met him down to Mr. Lawrence’s.

Q. What did you go down to Lawrence’s for?
A. 1 went down to have Mr. Lawrence do a little
repairing for me.

Q On what? A. On the machine, straighten
out the mudguard.

Q. And then you would happen to meet Mr.
Bowers? A. No—happened to meet him on oc-
casions that way, yes.

Q. Now, why did you recall this December,

30 month 1914, what was there to impress upon your
mind, if you didn’t have any interest in this trans-
action? A. | had been having tests made for Mr,
Bowers on this gas saver.

Q. Where did you make those tests? A. Some
of them were made in New York.

Q. Did you make them? A. | did not, | had
them made.

Q. I ask you, when you said you had them

40 made, that you made them, that was not true, was
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it? A. | did not say that, | said | had them
made.

Q. Did yon go to see it when it was being made?
A. The tests?

Q Yes. A. No.

Q. Did yon see them made at any place? A.
Yes.

Q. Where? A. | saw motors ran with the at-
tachment on.

Q. Where did yon see it? A. At the Kissell
Motor Car Company.

Q. At their warehouse? A. At their factory,
service station.

Q. Where is that? A. On Fifty-first Street.

Q. Where? A. New York.

Q. Yon went over there? A. No, | was there;
my business at that time kept me in'‘New York
ninety per cent of the time.

Q. In the building where the Kissell Car Com-
pany-is? A. No.

Q. What did yon go to the Kissell Car Com-
pany for? A. Because Mr. McCroslin was a per-
sonal friend of mine, I took a gas saver over to
him, and he put it on the machine, | saw it on the
machine, saw the machine run with it on, and saw
the machine ran with it off.

Q, Do yon know anything about the operation
of a machine? A. About automobiles?

Q. Yes. A. A little.

Q. Do you know the different mechanism? A.
I do.

Q. Know anything about how this gas saver
worked? A. Why, the gas saver, as | understood

it—

20

40



10

20

30

40

Charles Weldon—Cross

Q. Do yon ¢now, yes, or no. A. Only from ob-
servation.

Q. Where is it attached? A. On the manifold.

Q. How does it work?

Objected to.

Q* When you saw it tell ns how it worked. A.
You could not see the working of it, you can only
see what it does to the engine.

Q. Did it stop the engine, or let it run? A.
Both.

Q. When you disconnect the power it stops, |
suppose? A. Certainly.

@ But you didn’t see the effect of it, did you?
A. Yes, | rode in the car without the attachment,
and with the attachment.

Q* What effect did it have in the operation of
the car with the attachment?

The Court: I am afraid you are treading
on dangerous ground; we do not want to
try the merits of this attachment.

Q. How did you come to go there on Decem-
ber, 1914, with Mr. Bowers? A. Mr. Bowers came
to my office.

Q. When? A. In December.

Q. What part of December? A. | could not
slay the exact date.

Q. Early part or later part? A. | should say
around the middle.

Q. How long did you stay there with Mr. Bow-
ers? A. | should say we got there about half-past
ten, and we left there after twelve.

Q. Where did you meet Mr. Bowers? A. At
my office.

Q. Where was your office? A. 800 Broad
Street then.
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Q.-And yon say you went to Mr. Nowakoski’s,
where was Mr. Nowatooski’'s office? A. In the
Essex building.

Q. Sure of that? A. | am positive of it.

Q. You cannot be mistaken on that, can you?
A. | don’t think I am.

Q. And there is where you went to see him? A.
That is where | saw Mr. Nowakoski.

Q. In 1914? A. | saw Mr. Nowakoski in 1914,
and in—

Q. In the Essex building in 1914? A. 1 should
say yes. -

Q. Now, Mr. Weldon, give us the conversation,
repeat the conversation that took place in Decem-
ber, 1914, in Mr. Lorentowitz’s office. A. | went
down to Mr. Lorentowitz's office—

Q. Just give us the conversation, | didn't
ask you how you got there, you are there now lis-
tening to the conversation. A. Mr. Bowers said
to Mr. Lawrence “ | came down here to see if we
can adjust »and straighten out this note matter. |
paid you $250 on account, and suit is still pending,
after investigation I am satisfied there is no mon-
ey in the gas saver, | have gone into another ilne
of business, and | want to get the matter out of
the way.” He said. “ Lawrence, | will allow you
to retain the $250 which has been paid on account
of the note, | will return all gas savers that I
have, you can keep all tliat you have in stock, or
in course of manufacture, and that will free you,
and enable you to go on with these Brooklyn peo-
ple if you want toi.” He said, “ | have spent a
great deal of money in investigating this thing,
carfare, sending people to New York, and my re-
ports lead me to believe that |1 do not care to go
into it.

10
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Q. Was that all that was said? A. No, they
talked on about the settlement, and Mr. Lawrence
and Mr. Bowers went out into the hall and
had a talk, | don’t know what took place at that
talk. Mr. Bowers called me out and asked me
what my advice—

By Mr. Greenfield: Q. Was Mr. Lawrence
there? A. No, Mr. Lawrence was not there. We
came back into the office and Mr. Bowers said if
Mr. Lawrence did not want to accept that mat-
ter why he would* start a suit to recover the $250.

Q. (Showing witness paper.) Is this your sig-
nature? A. Yes, sir.

Q. You signed this affidavit? A. | did.

Q. And swore to it? A. | did.

Q. Did you say anything in this affidavit about
any suit against Lawrence when you made it? A.
| don’t think I did.

Q. And your memory then is as good as it is
now, what took place in the office of Mr. Lawer-
ence in the presence of Mr. Bowers, was it? A
Yes.

Q. And did you say anything—why didn’t you
mention that fact in the affidavit? A. Since I
made that affidavit Mr. LaVecchia canuj over to

office one day and asked me if | had any recol-
lection of anything taking place between Mr. Law-
rence and Mr. Bowers. | told him | had.

Q. Did Mr;. LaVecchia ask you if you had any
recollection, when he asked you to sign this affi-
davit, what took place in Mr. Lawrence’s office ?
A. He asked me—

Q. Did he ask you, yes, or no? A. What is the
question f

Q. (Question read.) A. He did.
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Q. Did yon tell him about the threatened suit
against Mr. Lowrentowitz? A. | don't—

Q. Did you, yes, or no? A. —remember.

Q. Yon don't remember? Yon knew at the
time yon gave him the facts about this affidavit,
yon knew of that fact, didn’t yon, that Mr. Bow-
ers said he was going to sue Mr. Lawerence? A.
\T/x|

Q. Yon didn’t know that? A. | didn’t remem-
ber it.

Q. But yon recollected the fact after yon went
over all the facts with Mir. LaVecchia, counsel for
the defendant, did you? Yes, or no? Can't yon
answer that? A. Xam trying to remember. X
think Mr. Cohn asked me that question. | don’t
think Mr. LaVecchia asked me that, 1 think Mr.
Cohn did.

Q. When? A. Two or three days ago, | should
say.

Q. Where? A. We had a talk in Mr. Cohn’s
office.

Q. Now, Mr. Weldon, what did Mr. Bowers do,
if janything, when he was there in December, 1914,
when this alleged conversation took place? A.
Why, simply as | have stated.

Q, Didn’t do anything? A. Only talked the mat- 3Q
iter over with Mr. Lawerence.

Q. Now yon went away after that, did yon? A.
Mr. Bowers and | went (away together.

Q. At that time, Mr. Weldon, the final arrange-
ment was there was no final agreement to adjust
that matter, was there? A. | should say yes,
there was.

Q. Didn’t yon testify (@ moment ago that Mr.
Lawerence said that he would take up this mat- 40
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ter with his lawyer*! A. That was the arrange-
ment.

Q. Well, was it finally settled to wind the whole
thing np in December, 1914, when this conversa-
tion took place! A. Subject to Mr. Nowakoski’s

10 japproval, yes.

Q. Then there was no final settlement! A. |
should say there was; | took it for granted there
was.

Q. You took it for granted! A. So did Mr.
Lawerence.

Q. Where did Mr. Bowers come from when he
went to Mr. Lawerence! A. | -think he came:
right over from his house, Atlantic Street.

Q. Where did you meet him! A. My office.

20 Q. Now, did you ever go to see Mr. Lawerence
after that with Mr,. Bowers! A. Not that I recall.

Q. And you never spoke to Mr. Lorentowitz af-
ter that! A. | might have, yes.

Q. Concerning this matter! A. In an offhand
way.

Q. Whenwas that! A. | can’t recollect the ex-
.act date.

Q. Now, you jare also quite sure that nothing
else took place in the office of Mr. Lorentowitz in

30 your presence in December, 1914, except that con-
versation that you have related! A. They both
got excited, certainly.

Q. Nothing else! A. Not that | remember.

Q. And they parted, after the excitement and
conversation they parted! A. Oh, no, that was
smoothed over, sand they parted, | should say, the
best of friends.

Q. Nothing else took place! A. Not that | re-

40 call.
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Q. Well, you were there, you would recall,
wouldn’t you, if anything else took place? A.
There was nothing took place that | recall.

Qv But you would recall if something would
have taken place? A. If it was of importance,,
yes, | should say so.

Q. I will read this affidavit to you and see
whether that is true, part of it, “ Deponent fur-
ther says that at this meeting Mr. Bowers brought
with him all of the gas condensers which were in
his possession, and which had been used by Mr.
Bowers and this deponent for demonstration pur-
poses,” did that take place? A. That | stated.

Q. Did that take place? A. | stated he brought
the gas savers with him.

Q. Didyou? A. | think I did.

Q. When | asked you a moment ago, Mr. Wel-
don, if anything took place at that meeting except
the conversation and parting, you said nothing
else, was that true? A. You misunderstood—

Q. Was that true? A. That was part of the
conversation.

The Court: Just one minute. You need
not answer that question. You cannot re-
guire a witness to characterize his own tes-
timony.

Q. Did you have any of the gas savers that
you had with you?, A. | might have carried one
down—

Q- Do you know whether you did or not, or
ﬂont you? A. | don’'t think | did personally,
0.

Q. Did Mr. Bowers'’have with him? A. Yes.

Q. Where did he have it? A. In his hands.

Q. How many did he have? A. One or two, |

20
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am not sure, they were done up in -a package, |
didn’t open the package.

Q. Did you see what wns in the package? A.
No.

Q. How do you know they were gas savers? A.

IQ By Mr. Bower’s statement.

Q. And how big a package was it? A. Oh, a
package, I should say, about that long, and that
wide, and about that high (illustrating).

Q. And you don’'t know what was in it? A.
Only from what Mr. Bowers said “ Here are the
gas savers.”

Q. Why didn’t you tell us when you first testi-
fied that Mr. Bowers said “ Here are the gas
savers” ? A. | think I did.

20 Q@ Why didn't you tell us when | asked you a
moment ago what took place if anything else took
place except the conversation you had related—

Mr. Cohn: One minute. | object to it
because the witness has already stated that
fact in his previous cross-examination.

The Court: If he did I didn’t hear it.

Mr. Cohn: I think the record will show
that Mr. Bowers brought the gas savers
with him.

30 The Court: 1 didn’t hear it if he did.

The jury will remember*

Q. Why didn’'t you tell us that Mr. Bowers
said, “ Here are the gas savers” ? A. | thought
I had already stated that.

Q. You thought? A. Yes.

Q. Now, Mr. Weldon, you also testified that Mr.
Lorentowitz told Mr. Bower-s if he knew about
that before he could have closed the deal .with the

40 Brooklyn concern, is that right? A. Yes, sir.
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Q. Yon are sure that is the way the conversa-
tion took place! A. That is as | remember it.

Q. Now, | will read this affidavit and ask you
whether this is true: ‘ ®Deponent further says that
he was present during the entire conversation, and
that Mr. Lorentowitz was perfectly willing to
make this arrangement because he declared to Mr.
Bowers and this deponent that he had some con-
cern in Brooklyn who were willing to take up the
exclusive sale and marketing of these articles in
guestion upon terms which he, the said Lorento-
witz claimed were advantageous to him,” did he
say that! A. Words to that effect, yes.

Q. Well, do you know the difference between
having a concern ready and willing to take up or,
that he did have a concern who was ready and
willing to take up! A. | understood—

Q. Do you know the difference! A. Certainly.

Q. Did he say that he was then willing to re-
lease bim right there and then at that conversa-
tion!. A. Before they got—

Q. Did he say that! A. Before they got through,
yes.

Q. Then he did not tell Mr. Bowers that he
would first consult with his counsel, did he! A.
He didn’t tell him that until the last part of the
talk.

Q. Well, when was it during the conversation
that he said he was willing to release him right
there and then, was it at the last, or in the first
part of the conversation! A. It was in the last
part, 1 should say.

Q. Then when was it that he told Mr. Bowers
that he would first consult his counsel before he
would say anything, before he would release him!
A. The last part of the conversation, the final
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windup; he didn’'t say that he would release him
when Mr. Bowers made the last proposition Mr.
Bowers made to him was that he was to be re-
leased, and he, Bowers, was to pay $100. Then
Mr. Lawrence said that he would take the matter
up with his counsel.

Q. But he was perfectly willing to release him
right there and then, was he! A. Subject to his
counsel’s approval.

Q. You didn’'t say that in your affidavit, d|d
you (showing witness a paper)! A. | haven’t seen
this affidavit since | made it.

Q. Do you find it anywhere in the affidavit! A.
If 1 didn't state it in the affidavit | have gone over
it more closely in the examination.

Q. After you have gone over the facts with
counsel, is that right! A. After | have gone over
the facts with myself.

Q. Not with counsel! A. | talked the matter
over with Mr. Cohn, or Mr. Cohn talked it oyer
with me.

Q. And at that conversation the bookkeeper,
ajid his son, were present? A. At some of the
time, | don’t know that they were there all ot the
time or not; they were in and out.

Q. You don’t know whether they were there all
the time! A. | say they were in and out, yes.

Q.- Why didn’t you tell us, when Mr. Cohn
asked you who were present at this conversation,
you said the bookkeeper, and his son, you didn t
tell us then they were in and out, did you! A. Mr.
Lawrence and Mr. Bowers were in and out, they
were not in the office all the time.

Q. Where were they! A. They would go out
in the hall, out in the shop, and back.
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Q. | ask yon why yon didn’t tell ns on direct-
examination that the bookkeeper and his son were
inand out? A. | didn’t think it was material.

Q. So yon only gave answers what yon think
is material, is that right2 A. No, that is not right.

Q. Did the conversation that yon have related
such events as yon think-were material? A. No,
I thought I was answering the question fully.

RE-DIRECT-EXAMINATION:

Q. At this conversation was there any definite
was there anything said with reference to a defi-
nite date of paying the $100? A. No.

Q. And did yon call on Mr. Nowakoski subse-
quent to the date, subsequent to January 23,1915?
A. Well, yes, very close to that time, Mr. Cohn.

Q. What did yon say to him?

Mr. Greenfield: To whom?

Mr. Cohn: To Mr. Nowakoski.

Mr. Greenfield :*I object.

The Court: | sustain the objection.

(Argued by Mr. Cohn.)

The Court: Exception will be noted.

The court: Before the witness leaves the
stand | will look at the letter D-1 for identi-
fication.

(Same handed to the Court.)

The Court: Mr. Greenfield, 1 will hear
you as to why this letter should not be in-
troduced.

Mr Grenfield: 1 called upon the plain-
tiff in this suit for any letter which he
might see fit to write; the letter is direct
contradiction of this witness’s statements.

10
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The ©Ontite tone of that letter is in direct
contradiction of this witness’s statement.

(Argued.)

The Court: The letter will be admitted
and an exception to that ruling will be
noted.

An exception to this ruling is noted by
the plaintiff as ground of appeal.

The letter marked Exhibit D-1 and the
envelope marked Exhibit D-2.

Mr. Cohn: | desire again to address my-
self to evidence as to what the counsel stat-
ed to the witness, what was said in express
pursuance of this letter. Your Honor al-
lows the admission of this letter, if, on the
basis of that letter Mr. Bowers did some-
thing relying upon Mr. Nowakoski’s appar-
ent authority, as contained in that letter,
why should not he be permitted to state
what he did.

The Court: Mr. Bowers?

Mr. Cohn: Yes, sir; or his agent, Mr.
Weldon. | think When the client gives the
attorney the right to send such a letter, he
gives him the further right to treat with
the other side in reference to the contents
of the letter.

The Court: An exception will be noted to
the Court’s overruling of the offer.
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NICHOLAS LA VECCHIA, sworn for the de-
fendant:

Direct-examination by Mr. Cohn:

Q. You have had charge of this litigation in
which Mr. Lorentowitz is plaintiff and Mr. Philip
J. Bowers as executor of Thomas F. Bowers, is
defendant? A. Yes, sir.

Q. And you have had this contract!

The Court: If you desire to put the con-
tract in | have no objection to your proceed-
ing, but | am obliged to confess that | have
changed my mind on the proposition made
at the outset of the case.

Mr. Cohn: With regard to the admissi-
bility of this?

The Court: Not with regard to the ad-
missibility of it, but with regard to the ne-
cessity of it. You may proceed to endeavor
to prove it, if you want to do so, but I am
inclined to think it is not absolutely neces-
sary to produce it.

Mr. Cohn: Then I won’t prove it.

The Court: | want you to take the re-
sponsibility of that, however.

Q. Mr. LaVecchia, I think you answered my
guestion and stated you had charge of this litiga-
tion? A. Yes, sir.

Q. And have you seen this contract before? A.
Yes, | have seen it.

Q. Have you noted who the subscribing witness
was? A. Yes.

Q. What efforts did you make to locate the sub-
scribing witness? A. | talked to people connected
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Farrand, and they said they did, and | tried to
locate her address, but was unsuccessful.

Q. Did you make inquiry of every person in the
office? A. | did, that | thought knew anything
about it. | also inquired from the attorney who
represented Mr. Thomas F. Bowers in his lifetime.

CROSS-EXAMINATION by Mr. Greenfield:

Q. Did you look at the city directory? A. |
don’t remember.

Q. You would not say that you did? A. No, I
would not say that I did, | don’t remember.

Q. Would you be surprised if the name appears
in the city directory? A. No, | would not be sur-
prised.

(The Court sends out for a city direc-
tory.)

Q. What is her name? A. Florence L. Farrand.

Q. Fa- isit? A. F-a-r-r-a-n-d.

(Mr. Greenfield examines the city direc-
tory.)

Q. Didyou try 228 Verona Avenue ? A. No, sir.

Q. Five Hundred Summer Avenue? A. No, sir.

Q. You know she is there, don't you? A. | don’t
know anything of the kind.

Q. Did you look for her under Farrand in the
telephone book, the last name, not the first name ?
A. | did not personally; I think I had somebody
look to see if she had a telephone or was listed in
the telephone book.

Q. Now, did you try to communicate with those
addresses given in the city directory? A. No, |
didn’t look in the city directory.

Q. Did you see the telephone number 826 W.
Branch Brook, Five Hundred Summer Avenue?
a . What name.



NEW JERSEY COURT OF ERRORS
AHI) APPEALS.

Bard Lorentowicz,
plaintiff- Appellant,

VS. i
Action at law.

hiﬁ.ip J. Bowers,Administrator
She Estate of Thomes p,Bowers,-,

eoeased,
Respondent, *
EXHIBIT D 3 AS REFERRED TO IN THE
| PRINTED STATE OF THE CASE ON FAGS 55,
hepeas: -

Agreement of contract, made this £9th day of November
1315. bv and between L. T.orentowioz of the fiitv of Wewarlr. |






53

Alfred Nowakoski—Direct

Q. Farrand. A. E. C. Farrand?

Q. Yes. A. | didn’t think that that referred to
it.

Q. You didn’'t try, did you? A. | didn’'t try,
that no. My information was that she was mar-
ried, and had left town.

Q. That as a matter of fact she lived there? A.

I don’t know, that is not her name, her name is
Florence, and this is E. C.

Q. Her brother? A. I don't know.

Mr. Cohn: | offer the contract in evi-
dence.

The Court: Any objection to the con-
tract?

Mr. Greenfield: No.

The Court: The contract will be admit- on

ted. ‘ |
Marked Exhibit D-3.

ALFRED NOWAKOSKI, sworn for the de-
fendant:

Direct-examination by Mr. Cohn:

Q. Mr. Nowakoski, you are a member of the g«
bar of New Jersey? A. | am.

Q. You are Assistant City Attorney of Newark?

A. Yes.

Q. Did you represent Mr. Lorentowitz in a liti-
gation against Mr. Thomas F. Bowers, pending
about the 1st of January, 1915? A. Yes, | think
so, about that time.

Q. And did you write this letter (showing wit-
ness Exhibit D-1) ? A. It was dictated by me,
yes. 40
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Q. And did you write that pursuant to instruc-

tions of Mr. Lorentowitz?
Mr. Greenfield: | object to any conversa-
tion had between client and counsel.
The Court: This is not conversation, the
IQ guestion is whether it was written pursu-
ant to instructions.

Q. Did Mr. Weldon call on you prior to the writ-
ing of this letter in relation to this litigation at
any time? A. | don't know when he called; | know
he was in my office several times in reference to
this matter; the exact date in reference to writ-
ing of this letter | don’'t know; | can’'t tell; my
memory is not clear on that at all.

Q. Do you remember whether in pursuance of

20 this letter Mr. Weldon called at your office? A. As
| stated before, I don’'t remember just exactly
when he called, whether it was in pursuance of
this letter; | know that someone called in refer-
ence to it; whether it was Mr. Weldon or Mr.
Smith, the attorney at that time, | think his name
was Smith, but I know either one of these gentle-
men called.

Mr. Cohn: | desire to show the conversa-
tion. | desire to make the offer, if your

30 Honor still entertains the view that it can-

not be offered.

The Court: Any objection to it?

Mr. Greenfield: Oh, yes.

The Court: The objection will be sus-
tained.

Mr. Cohn: | desire to get on the record
the form of the question proposed.

Q. Mr. Nowakoski, will you relate the conver-
sation between Mr. Weldon, or the person that
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yon remember who called on you representing Mr.
Bowers in relation to this matter, subsequent to
the writing of this letter?
Mr. Greenfield:-1 object.
The Court: | sustain the objection. An
exception may be noted if you desire. Iq

CROSS-EXAMINATION by Mr. Greenfield:

Q. Mr. Nowakoski, you say you wrote this letter
pursuant to instructions from Lorentowitz? A. |
did, yes, sir.

Q. Did you see Mr. Lorentowitz personally be-
fore you wrote that letter? A. | did.

Q. Senior or junior? A. Junior—or, senior.

Q. When did you see him? A. He called at my
office. 20
Q. Where was your office? A. In the Essex

Building.

Q. How long did you remain in the Essex Build-
ing? A. | was there, I think, until May or June,
1915.

Q. When was your office in the Scheuer Build-
ing? A. Well, let me see; | started there 1912, |
was there, perhaps, until 1913, some time in 1913,

I don’t remember the exact date of my removing
from the Scheuer to the Essex Building, but 1 gQ
know | was in the Essex Building at this time.
Mr. Cohn: 1 believe it is admitted that
Mr. Thomas F. Bowers died in February,
1915; it is admitted in the complaint, and
the answer. | desire to offer in evidence
the proof of claim that Mr. Lorentowitz
filed with Mr. Philip J. Bowers as executor
of the Estate of Thomas F. Bowers.
Mr. Greenfield: There is another proof of
claim, an amended proof of claim. 40
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Motion to overrule defense

Mr. Cohn: | beg your pardon, | didn’t
know that. | want to offer both of these.

Mr. Greenfield: We object to that; we
only sue on one.

Mr. Cohn: You sue on the amended one?

Mr. Greenfield: Exactly.

The Court: What is the purpose of offer-
ing it, Mr. Cohn?

Mr. Cohn: I want to show that the claim
made to the executor was contrary to the
arrangement which his intestate had agreed
upon. The filing of that claim is admitted
In the answer, and | think it is alleged in
the complaint.

The Court: This will be admitted.

Same marked Exhibit D-4.

Defendant rests.

Mr. Greenfield: 1 move to overrule the
defense in this suit on their own proof.
They have admitted they were indebted to
us for $1000; they have admitted there was
a contract signed to pay $1000 to us for
which the note was given; they have also
admitted that they only paid $250; they

.have also admitted this fact, that an ar-

rangement was made to release the defend-
ant from the obligation of the balance of
the $750, upon what condition? What was
the consideration? The payment of the fur-
ther sum of $100 which they have failed to
pay, they have not paid. Assuming, for the
sake of the argument, taking the most ad-
vantageous view in favor of the defendant.
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that we have agreed to accept that sum of
money and release the parties on the con-
tract, no payment of the $100 was made.
Their own evidence shows that we had to
go to a lawyer to demand the payment in
that letter sent by Nowakoski, and they
have not complied with that. Therefore, if
there was any such arrangement, there was
a failure of consideration; there was a fail-
ure on the part of Mr. Thomas F. Bowers
to carry that out, and therefore, we come
back and are entitled to our original sum
of money, $750, the balance due to us. If
they would have paid the $100, and then
come in with such a defense, then'l say it
would be up to us to refute that contention.
On their own case they have shown that
they have failed in that essential part of
this contract, namely, the payment of the
consideration to us to release. It was an
executory contract, and that executory con-
tract was never fulfilled, carried out, hence
| ask that the defense be overruled, and the
direction of a verdict.

(Mr. Cohn replied.)

The Court: The motion to strike out the
defense will be denied. An exception to
that ruling will be noted.

An exception to this ruling is noted by
the defendant as ground of appeal.

i9
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Leonard Lorentowitz—Direct

LEONARD LORENTOWITZ, re-called in re-
buttal :

Direct-examination by Mr. Greenfield:

Q. Mr. Lorentowitz, do not give any conversa-
tion that yon had with Mr. Bowers himself, just
listen to my question closely, and then answer it.
Do you know Mr. Weldon? A. Yes, sir.

Q. Charles Weldon? Mr. Weldon testified that
he called at your office in December, 1914, in the
presence of Mr. Bowers, and that you said the gas
savers could be returned and $100 paid, and the
contract cancelled. Was Mr. Weldon present at
any such conversation? A. He never been there,
Mr. Bowers himself—

'Q; Now, listen to my question, don't tell us any-
thing about any conversation with Bowers. Did
you, Mr. Lorentowitz, ever authorize Mr. Nowak-
oski to write to Mr. Bowers such a letter that there
was a balance due of $100? Did you, yes or no?
A. No”l didn’t do that.

Q. Did you, while Mr. Weldon was present in
your office, say anything to Mr. Weldon or to Mr.
Bowers, while Mr. Weldon was present, that you
would take up the matter with your lawyer and
let him know about it?

Mr. Cohn: Objected to. He has testified
that Mr. Weldon was not present; as to his
conversations with Mr. Bowers, | believe
that the door is closed.

The Court: Just repeat that question.

(Question read.)

Mr. Grenfield: I will withdraw this ques-

tion.
Q. Did you tell Mr. Weldon at any time that you
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would take up the matter with your lawyer and
let him know about a settlement for $100 and the
return of the gas savers at any time? A. No, |
didn’t see—

Q. No, that is enough.

The Court: Did you say that in the presence of
Mr. Weldon?

Witness: No, | didn’'t see Mr. Weldon.

Q. Did you say that in the presence of Mr.
Weldon? A. No.

Q, Was there any gas savers, or whatever that
patent article was, returned to you in a package?
A. No.

CROSS-EXAMINATION by Mr. Cohn:

Q. Mr. Lorentowitz, did you have a conversation
with Mr. Bowers in the latter part of December,
1914? A. Yes, Sir.

Q. As a result of that did you visit Mr. Nowak-
oski? A. No.

Q. Did you call on Mr. Nowakoski? A. No.

Q. You never saw Mr. Nowakoski after this oc-
casion? A. No, | never been up there; my son
been up there.

Q. Was Mr. Nowakoski your attorney? A. Yes.

Q. Didn’'t you go at any time to him and relate
the fact that you had had a conversation with Mr.
Bowers? A. | never been up there; my son been
up there.

Q. Well, you authorized Mr. Nowakoski to start
the suit that was then pending? A. | done at the
beginning.

Q. And didn’t you personally take charge of
this litigation? A. No.
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the litigation was progressing? A. The firsi you
know, through Mr. Bowers, and the Mr. Bower
after that when the case first came out, he comes
to me and he says—

Objected to.

Q Don't tell what Mr. Bowers said to you, but
didn’'t you go to the office of Mr. Nowakoski after
the suit was started? A. No.

Q. Never went there once? A. No; went there
when he started suit.

Q. After the suit was started you never went
to the lawyer’s office and asked him how the suit
was getting along? A. No. My son went there.

Q. And you didn’t know that Mr. Nowakoski
wrote this letter? A. No, sir.

JOHN K. LORENTOWITZ, sworn for the
plaintiff in rebuttal:

Direct-examination by Mr. Greenfield:

Q. Mr. Lorentowitz, Leonard Lorentowatz is
your father? A. Yes, sir.

Q. You are in business with your father? A.
Yes, sir.

Q. Did you know Thomas F. Bowers in his life-
time? A. Yes, sir.

Q. Did you know anything about the arrange-
ment made relative to the gas saver apparatus?
A. Yes, sir.

Q. Now, after this contract was signed, Exhibit
D-3—do you know where that was signed? A. |
understood it to be signed—

Q. No, no, did you see it? A. No, sir.
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Q. You heard about this contract being signed.
Now* did you ever see Mr. Weldon in your office?
A. Yes, sir.

Q. When was it? A. Prior to the signing of the
contract.

Q. Did you ever see him after that? A. Yes,
I saw him once after that.

Q. With whom was he there? A. He brought a
machine to be repaired there once.

Q. Was he ever there with Mr. Bowers? A. No,
Sir.

Q. Mr. Weldon testified that he was there in
December, 1914, and that a certain conversation
took place between your father and Mr. Bowers
In his presence, was he there? A. No, sir.

Q. Were you there in December? A. Yes, sir.

Q. What were your duties with your father at
that time? A. General manager.

Q. And you were in the office? A. Office, or in
the works, according to what | had to do.

Q. What line of business is your father in? A.
Coppersmithing and body building.

Q. Automobiles, general repairing of automo-
biles? A. Metal works.

Q. Was there any such conversation in your
presence by Mr. Bowers, between Mr. Bowers and
your father, in the presence of Weldon, when Mr.
Bowers returned a package of this gas saver ap-
paratus?

Mr. Cohn: I think, now, this witness has
testified that Mr. Weldon was not there,
the ordinary rebuttal, to ask what a witness
said, what was done, does not apply. We
are now in the same position the defendants
are, we must now have the witness say what
was done and said.

Q
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The Court: He says Weldon was not
there, it is quite improper to go over the de®
tails of Weldon’s testimony.

Q. Did Mr. Bowers ever return those gas saver
apparatus? A. Not to my knowledge.

Q* Well, would you know it if he did? A. Yes,
I would. Nobody told me anything about it, I
never saw him bring any.

Q. You have charge of this litigation, the suit
instituted by Mr. Nowakoski against Bowers? A.
Yes, sir.

Q. Did you go up to Mr. Nowakoski? A. Many
times.

Q. Did you ever authorize Mr. Nowakoski to
write this letter for $100 balance due on the con-
tract? A. At that time there was a balance af
two months payment, it was to be $50 a month
until the $100 was paid and he paid $250, and there
was $100 due at the time, arid |1 told Mr. Nowak-
oski that he owed $100, and write a letter to him
about that.

Q. Did you ever instruct him to write a
that $100 was in full settlement? A. No, sir.

Q. Or balance due on the total contract? A. No,
Sir.

Q. Do you know when the arrangement was
made that he was to pay up this $100? A. Fifty
dollars a week.

Q. Fifty dollars a week? A. A week, or month,
I don’'t remember just that.

Q. That was after the suit was started on the
$1000 note, the arrangement was made? A. Yes,
after the note was due.

Q. Did you ever instruct or authorize Mr. No-
wakoski to say that it was in full settlement
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Mr. Cohn: | object. | think the proper
inquiry is what did he tell Mr. Nowakoski.

The Court: That would be quite objec-
tionable, if you wanted to object to it.

Mr. Cohn: Then I will withdraw the ob-
jection.

Q. What did you tell Mr. Nowakoski to write
to Mr. Bowers relative to the note? A. Why, that
note was due us, and write for the balance, for
the two months’ payment, there was $100 due at
that time.

CROSS-EXAMINATION by Mr. Cohn:

Q. Mr. Lorentowitz, do you remember the date
of the note? A. No, | don't remember it. It was
in 1913, | think.

Q. And in your recollection, was it a three or
four months’ note? A. | don’t remember.

Q. How do you know—you say that the note,
after the note became due, was to be—February
20, 1914, an arrangement was made that Mr.
Thomas Bowers was to pay $50 a month on it, is
that correct? A., Yes.

Q. Are you familiar with the payments that
were made on the note? A. Yes, Sir.

Q. What were they? A. Well, in the beginning
he paid the first time, if I remember right, was
$100, then a month slipped by, and he told me that
he could not pay, allow one month go by, and he
paid another fifty; anyway he skipped one or two
months between those times, if | remember right.

Q. Do you keep the books for your father? A.
No, sir.

Q. Did you give him the statement on which
he made this claim against Thomas J. Bowers and
Philip Bowers as executor? A. No, sir.

JO
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Q. Do you know the contents of the paper he
signed? A. No, sir.

Q. Would you be surprised to find that the pa-
per alleged that $150 was paid on July and $50
on July 6, 1914, and $50 on July 26, 1914? A. He
may have paid $150 first.

Q. And is it according to your best recollection
that he paid the other two installments in the
month of July, 1914? A. No, | don’'t remember
that, 1 don’t think it is so far back.

Q. I am trying to find out when about you got
the money from Mr. Bowers that you did get? A.
Oh, I can’t remember.

Q. Upon what did you base your statement that
there was two months duet A. Because Mr. Bow-
ers said he would pay $100 at the time | told him
we would sue him if he did not pay.

Q. Up to what date? A. The date I told him.

Q. If he made the last payment he did make in
July, 1914, and had not paid anything since, and
you had this conversation in December, 1914, and
you saw Mr. Nowakoski after that, will you ex-
plain how it was there was only two months over-
due? A. | don't remember how the payments
were, because | was continually travelling about,
The only time | had any conversation was when
I would stop in a day and see Mr. Nowakoski
about this, or call up over the telephone about pay-
ments by Mr. Bowers.

Q. Were you in charge of this, or your father
in charge of this? A. My father was too busy to
bother with an attorney, and so | did it.

Q. Who told you that he owed $100 on two
months payment on this note? A. If I remember
right Tasked the bookkeeper how much Mr. Bow-
ers owed us.
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Q. Well, do yon remember right what she told
yon, or he? A. Well, I don’t know, | don’t remem-
ber, it is so long ago, bnt I know that | went to
Mr. Nowakoski’s office, | called him up previously
to see him, and then had made an appointment
with him, and see him about this.

Q. You remember very acutely that you went
to see him after you made this appointment with
him? A. Yes, sir.

Q. And you remember acutely that when you
went to see him you told him there was two months
overdue to the arrangement, that he must collect
the $100, why can’t you remember how you ar-
rived at the basis of that $100? A. | don't just
remember that.

Q. As a matter of fact, Mr. Bowers had-made
no payment since July 6th, so around the first of
January he would owe five or six payments, isn’t
that so? A. Well, we had a lot of trouble—

Q. Isn't that so? A. No, | don’t remember just
how the $100 came about.

Q. But when Mr. Greenfield examined you you
said you went there and told Mr. Nowakoski to
collect two overdue payments? A. Yes, sir.

Q. Were those the only two payments overdue?
A. Those are- the only two that | knew about at
that time.

Q. Well, didn’t you have a record in your books
to show when he made the payments in July, 1914?
A. No, sir.

Q. Have you any record at dll to show when
these payments were made? A. Not myself, only
the bookkeeper, to find out how much he owed. I
think | recollect now, | called up Mr. Bowers—he
said he would pay $100 at that time; | think that
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is how that $100 came; it is so long ago | can't
remember just exactly.

Q. You remember when Mr. Greenfield examined
you that you gave Mr. Nowaboski instructions to
collect $100 for two overdue monthly payments?
A. 1 would not put it down just exactly that way.

Q, Are you correcting your statement now when
you told Mr. Nowakoski then that Mr. Thomas F.
Bowers was two months overdue? A. Yes, | re-
member.

Q. Did you visit Mr. Nowakoski after this talk
with Mr. Bowers? A. No.

Q. Well, can you fix the time approximately
when you did visit him in relation with this $100
business? A. | don’t think I visited him in the
last year and a half, or two years. '

Q. I want you to fix, as near as you can, approxi-
mately the time when you called on Mr. Nowa-
koski in relation—that is, the time when you gave
him instructions to write this letter? A. About
two years ago, | should think.

Q. Well, can you fix that visit las being before,
or after, the time you met Mr. Bowers at the Hal-
sel Street plant? A. After.

Q. Now, at that time, when you say Mr. Bowers
did not return any gas savers, was there any con-
versation with reference to the contract that was
then in existence ? A. You mean the first contract ?

Q. Yes. A. Ask me that again, please.

Q. (Question read.) A. Yes.

Q. When you say the first contract, do you
mean by that there were two contracts? A. No,
just the one contract.

Q. When was that conversation with Mr. Bow-
ers? A. He stated that he could not push this
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business because he did not have the kind of men
that knew the mechanical construction of ma-
chinery; they had Mr. Rossner and Mr. Rossher
was not satisfied with the percentage he was
working under at the time, and there was some
disagreement between Mr. Weldon and Mr. Ross-
ner, and they separated, and after that they
stopped selling anything and the company broke
up.

Q. Did you know at the time of this conversa-
tion that Mr. Weldon was associated with Mr.
Bowers? A. From Mr. Bower’s statement, yes.

Q And did not Mr. Bowers say something about
having made tests of this article? A. Not at
that time, no, sir, he knew about it before he took
the contract; the tests were made before the con-
tract was signed.

Q. And did he show you at (any time this letter ?
A. No.

Q. Did you show it to him? A. No, | never saw
that letter.

Q. Did you know of the existence of the letter?
A. No.

Q. Did he show it to you? Don’t you remember
that on the Occasion of this visit, or shortly there-
after, he showed you this letter? A. | don’t know
anything about this letter.

Q. You don’t know who this concern is that
wrote this letter? A. No, sir.

Q. At this conversation, Mr. Lorentowitz, what
else was said in addition to what you have jalready
toldus? A. The only thing he said he could not
pay the note; every time he came in he says he
could not pay the balance of the note; every time
I called him up or threatened suit he came in and
tried to put the thing off.
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Q. He hjad not paid anything in six months at
the time yon had this conversation, did you
threaten him during those six months”? A. What
six months ?

Q. Between the date when he paid the $50 on
this note, the last of the $250 that he did pay on
it, and the approximate date of the conversation
in December, 1914. A. Well, I don’t remember,
no, I don’'t think I threatened suit during the—
opce or twice | did; the result, my father talked
to him, and he sort of gave a story that he could
not pay, and put it off all the time.

Q. Was not this answer to you that he could
not pay tany more money because he ascertained
this gas saver was a fraudulent thing, and it
would not work, and he wbuld not try to sell it
to the public? A. He never complained; all the
time he did we never had any complaint from him
of the gas saver.

Q. Didn’t you hand him this letter' | just showed
you? A. No, sir.

Q. Who conducts correspondence for L. Law-
rence & Company? A. At that time Mr. Schick
conducted that, or a stenographer.

Q. At this conversation in December, 1914, there
wais nothing said with reference to the contract
being terminated ? A. No, sir.

Q. As a matter of fact did Mr. Bowers have
any relationship with you on this gas saver after
that conversation? A. In what way do you mean?

Q. Did you ever give him any to sell that you
had manufactured subsequent to December, 1914?
A. Before the contract?

Q. No, not before the contract, after this con-
vernation in December, 1914, did you ever hand
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him any of these gas savers to sell! A. | think I
did refer him to customers that wanted to buy the
gas savers.

Q. When did you refer! A. That was in the
beginning, | can’t remember the date.

Q. The beginning was 1913; now just under-
stand me, Mr. Lorentowitz, after this conversa-
tion in December, 1914, did you at any time give
him any of these savers to sell, or did he at any
time ask you for any to sell! A. No, sir, not a
year after that contract.

Q. Did he do anything after this conversation
which indicated to you that he was still operating
under this contract!

Mr. Greenfield: Objected to as not
cross-examination; in the second place
he would have to state what somebody else
may have told him; he could not tell what
Mr. Bowers did afterleaving the office.

The Court: The objection will be sus-
tained.

JOHN SCHICK, sworn for the plaintiff in re-
buttal: #

Direct-examination by Mr. Greenfield.

Q. What is your business! A. Just at the
present time!

Q. Yes. A. Welding.

Q. Have you ever been employed by Mr. Loren-
towitz! A. | have.

Q. In what capacity, A. Bookkeeper.

Q. How long were you employed there! A.
About three years.
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Q. Yon are not now employed? A. No, sir.

Q. Yon are in competition with Mr. Lorentowitz
now, Mr. Schick. Did you know Mr. Thomas F.
Bowers in his lifetime? A. | did.

Q. Do you know Mr. Charles Weldon?. A. 1 did.
Q. Did you ever see Mr. Weldon jand Mr. Bowers
in December, 1914, in the office of Mr. L. Law-

rence? A. No, sir.

Q. Was there any conversation or arrange-
ment whereby Mr. Bowers was to give up his con-
tract, cancel the contract, and Mr. Lawrence sur-
render the note in payment of $100? A. No, sir.

Q. Do you know of any—was there any conver-
sation at all between Mr. Bowers and Mr. Loren-
towitz in December, 19147 If so, kindly give that
conversation relative to the gas saver apparatus.

¢ Do you remember any conversation? A. Very lit-

30

40

tle of it, because I was engaged in bookkeeping,
and | did not pay particular attention to the con-
versation he carried on.
Q. Give us as much as you recall. A. (Not ans-
wered.)
By the Court: Q When was the conversa-
tion? A. In December, | can’t recall the exact date.
By Mr. Greenfield: Q. 1914? A. Yes, the exact
date | don't recall.
By the Court: Q. Between whom? A. Between
Mr. Bowers and Mr. Lawrence, Mr. Lorentowitz.
Mr. Cohn. | understand the rule to be
the evidence is admissible except between
the plaintiff and the defendant. | have
always understood you can prove a conver-
sation with a deceased by anyone except
the plaintiff.
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Mr. Greenfield. That is the way | am
going to prove it.

The Court. | do not quite know why you
make this remark. What is the point of it?

Mr. Cohn: | thought your Honor was
guestioning the admissibility of this testi-
mony; | was wondering whether my con-
ception of the rule was; correct or not.

The Court. No, | just did not under-
stand. | understood him to say he heard
no conversation between Bowers and Wel-
don in December, 1914, and | did not just
get the idea that it was just between
Bowers and Lorentowitz when Mr. Weldon
w’as not present.

By the Court: Q. Is that the situation, con-
versation between Bowers and Lorentowitz when
Weldon was not present? A. Mr. Weldon was not
present.

By Mr. Greenfield: Q. Give us the conver-
sation that took place, as much as you recall. A.
The general theme, not remembering the exact
conversation, Mr. Lawrence was continuously
asking him for money, and they came to an agree-
ment whereby Mr. Bowers was to pay so much a
month, $50, and there was nothing said about re-
turning any attachments. The fact of the matter
is that theie were attachments got ready for Mr.
Bowers’ orders to be called for by him.

Q. After that conversation? A. After that con-
versation.

Q. And how do you know this? A. | saw them
there.

Q How do you know it was by Mr. Bowers’
orders that after that conversation? A. Because
he had ordered them.

10

20

40



10

20

30

40

72

John Schick-—Cross

Q. Well, you say he had ordered them, of who!
To whom did he give the order actually! A. Well,
Mr. Lawrence was making them for him, a few of
them, | can’t recall just how many, hut he made
several from time to time.

Q. After that conversation! A. After that con-
versation.

Q. In December, 1914! A. December, 1914.

Q. Now, Mr. Schick, you kept account of the
moneys paid, did you! A. Yes, sir.

Q. Turn to the book and see how the payments
were made on this note.

The Court. Is there any question about
the payment!
Mr. Greenfield. Very well, never mind.

Q. Can you state how this arrangement of pay-
ment installments of this note took place more in
detail, land why that was! A. Well, they were in
consequence of a trial that was going to be insti-
tuted against Mr. Bowers, and Mr. Bowers came
to Mr. Lawrence and he pleaded with him not to
go ahead on it as he wanted to keep his name out
of the papers, and they came to an agreement
whereby he was to pay off $50,1 think every week,
or so, which he did. He paid $150, and then paid
$50 twice following the $150, and since then there
was nothing paid.

CROSS-EXAMINATION by Mr. Cohn:

Q. Were you the general correspondent for
thi's firm also, this company! A. Yes, sir.

Q. Do yon know who the Fay & Baun Com-
pany are! A. | don't.

Q. Did you ever see this letter (showing witness
letter) ! A. I did not.
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Q. Did Mr. Bowers ever tell yon about it? A.
Mr. Bowers had no conversation with me.

Q. None with you at all? A. No, sir.

Q. Did you keep any books on this gas saver
appliance, as to what you made, and what was
ordered? A. Just what do you mean by that?

Q. Keep a sales book as to what was delivered
by you, or a factory book to show what was made?
A. Delivered to who?

Q. Delivered to anybody? A. That book was
keep by the foreman in the shop. The appliances
were made, and | imagine some records where
they had been delivered, sent out to people.

Q. Have you got the book? A. | have not.

Q. Is it available at the plant? A. | actually
don’t know, | have been away from Lawrence
& Company since last May.

Q. Did you have anything at all to do intimately
with these gas savers? A. No.

Q. Did you know with what persons Lawrence
& Company had made contracts relating to the
marketing of these gas savers?

Objected to as immaterial and not cross
examination.
Objection overruled.

Q. And did you follow the manufacture of these
appliances to the extent of knowing how much
was manufactured? A. No, sir.

Q. Did you follow the manufacture or the con-
ducting of the business of L. Lawrence & Com-
pany in relation to these gas savers to know who
were giving the orders? A. Just repeat that ques-
tion again.

Q. (Question read.) A. What do you mean, the
orders from customers?

10

20

30

N\



lo

20

30

40

74

John Schick—Cross

Q. Yes. A. | did not follow the manufacture
of them, just keeping the books.

Q. Did you keep an order or sales book? Have
you that book? A. I don’t know, as | said before,
I have been away since May, | don’t know whether
the books are there or not.

@ If Mr. Bower's gave you any orders for gas
savers would they have been recorded in this
book? A. | presume they would.

Q. Would he have given you a written order
for them? A. Mr. Bowers had no transactions
with me whatsoever; | don't know whether he
would have give a written order or verbal.

Q. How would you know he ordered these gas
savers? A. Conversations.

Q. With whom? A. Mr. Lawrence.

Mr. Cohn: | object, I ask that his testi-
mony on that subject be stricken out.
The Court. It may remain.

Q. On what do you base your recollection that
any of these gas savers were ordered after
December, 1914? A. What is it | base my recol-
lection on?

Q. Yes. A. Nothing particular, just as it comes
in my mind; | haven’'t any markings in any book,
or anything of that sort.

Q. Are you positive about that, or are you
simply guessing? A. | am not positive about it, |
would not swear in black and white there was,
but am testifying to the best of my ability.

Q. Do you know how many of those gas savers
had been ordered altogether from the time of the
the making of the contract in December, 19147 A.
No, | do not.

Q. Do you know any occasion where they had
been ordered prior to December, 1914? A. | do
not.



75

John Schick—Gross

Q. Then your testimony that you gave on Mr.
Greenfield’s examination, when you said they
were ordered by Mr. Bowers subsequent to this
conversation in December, 1914, was incorrect?
A. | answered to the best of my ability.

- Q. Was it correct or incorrect? A. | told himin jq
the examination that they were ordered after that
time. !

Q. But you say now—A. | could not exactly
say whether they were ordered exactly after that
time or before.

Q. You did not overhear this conversation In
December, 1914, sufficiently to give any distinct
statement of what was said? A. No.

Q. Now, you saw Mr. Weldon quite frequently
at the plant, did you not? A. I saw him at dif- 20
ferent times; saw him on the street.

Q. Did you see him at the plant? A. | presume |
did.

Q. Do you know whether you did? A. | did.

Q. How often did you see him at the plant? A.
It is pretty hard to remember just exactly how
many times | saw hilm; maybe once or twice,
three times. S N

Q. Did he ever come down to the plant with Mr.
Bowers? A. No, sir. 30

Q. Did you know that he was interested or that
he was associating himself with Mr. Rossner and
Mr. Bowers in this business? A. Only from econ
versation with Mr. Rossner.

Q, Not through conversation with Mr. Law-
rence? A. He might have mentioned it casually.

Plaintiff rests.

Testimony closed. 40
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Charge

Mr. Greenfield: I renew my motion for the
direction of a verdict at this time. It seems to
me, if your Honor please, that the defense has
failed; they have not shown that they have carried
out the alleged contract whereby they cancelled, or
obviated the first contract in any way. They
have not carried out the conditions of the alleged
arrangement which took place in December, 1914.

(Argued.)

The Court: The motion will be denied, and an
exception noted.

An exception is noted for the plaintiff as
ground of appeal.

Counsel summed up.

Charge

‘The Court charged the jury as follows :
Dungan, J.

Gentlemen. This is an action upon a promis-
sory note made by Thomas F. Bowers, represent-
ed in this case by his executor, Philip J. Bowers,
to the order of Leonard Lorentowitz, the plain-
tiff in this case, on the 20th day of November,
1913, for $1,000, upon which the plaintiff admits
that $250 has been paid, leaving a balance of
$750 due.

The making of this note by Thomas Bowers is
admitted on behalf of the defendant in this case,
his executor. That the note is still in the posses-
sion of the plaintiff is admitted. That Thomas
Bowers is dead, and that the defendant is his
executor., is admitted as stated in the complaint;
and that a claim required by law to be filed by a
creditor against an estate has been filed with him
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as executor of the estate of Thomas Bowers is ad-
mitted.

These admissions, together with the testimony
of Leonard Lorentowitz that he is the holder of
this note, /and that the amount of $750 is due,
would require the Court to direct you to render
a verdict in favor of the plaintiff, and against the
defendant, for $750 with interest from the matur-
ity of this note, which was the 20th day of Feb-
ruary, 1914, to this 13th day of March, 1917,
three yearjs and twenty-three days, were it not
for the defense which has been introduced by the
defendant, which requires the Court to leave the
guestions raised by that defense to the jury.

This note was given in pursuance of a contract
which was made on the 29th day of November,
1913, by which Mr. Lorentowitz, the plaintiff in
this case, gives to Mr. Bowers, now deceased, the
exclusive (selling right, or agency, of an auto-
matic gas attachment for the United States of
America, and foreign countries, for a period of
six months from the date of the contract, and pro-
vides for an extension of this contract, provided
that during the six months he has not sold a
thousand. The consideration of this selling
right is $1,000, and it appear;S that this note was
given in consideration for that right.

At this point, since so much has been .said in
the argument about the merits of this gas at-
tachment, the Court ought to say to you that you
are not concerned with any controversy what-
ever about the merits of this attachment. There
IS no suggestion in the defendant’'s answer that
this contract was fraudulently entered into.
There is no suggestion in the defendant’s answer 49
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that this gas attachment was not all that it was
to be under this contract of the 29th day of Nov-
ember, 1913. No such defence is made in this
case, and with the question of whether or not it
was as represented by Mr. Lorentowitz to Mr.
Bowers, if, in fact, any such representations were
made, you are not concerned in this case. It is
not an issue in this oaise, except, perhaps, inciden-
tally, in considering the probabilities of whether
or not the arrangement was made as the defend-
ant now insists.

It is insisted on behalf of the defendant that
in December, 1914, Mr. Bowers went to the place
of business of Mr. Lorentowitz, after a suit had
been brought for the balance due, and made a
proposition for the settlement of their differ-
ence. Mr. Weldon testifies to this: he appears to
have been some way concerned in it, just how
does not appear. Mr. Weldon says that they
had considerable discussion about the merits, and
tests: that had been made with this gas saver, as
it has been called in this case; and that several
propositions were made by Mr. Bowers, one of
which was that the $250 which he had already

" paid would be retained by Mr. Lorentowitz, that

30

he would return all the gas savers which he had
received, Mr. Lorentowitz to retain all that had
been manufactured for his (Mr. Bowers’') ac-
count, and they would call the matter square. lie
says that Mr. Lorentowitz declined to accede to
this, and that they went out in the hall and had
a conversation, and when they came in Mr. Bow-
ers'said “ I will make you my best and last prop-
osition; we will consider this matter settled by
your retaining the $250 that | have already paid,
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retaining the gas esavers which you have already
made, | return to you the gaiS savers which | have
received, land I will pay you $100;f and that Mr.
Lorentowitz then said he would take it up with
his counsel, and he would let him hear from him
later. That was his testimony until there was
a little argument, you will remember, about the
propriety of admitting certain testimony with re-
ference to that, and then he said that Lorentowitz
said he had placed the matter in his counsel’s
hands, and did not want to do anything without
consulting him, that he would consult him, and
Mr. Bowery would hear from him, that is, from
his counsel. This was in December, 1914, and it,
appears that a letter was sent directly to Mr.
Bowers by Mr. Nowakoski, who was then the at-
tomey of Mr. Lorentowitz; and this letter says
“Mr. Lorentowitz informs me that you still owe
him $100 in the matter of the settlement of $1,000
note on which you have made a payment. | have
been instructed to institute proceedings to col-
lect the same if it is not paid by January 29th.”
Mr. Nowakoski, who is produced here as a wit-
ness, says that that letter was sent by him in
pursuance of instructions given to him by Loren-
towitz; and when asked whether it was the
father, or son, he said Mr. Lorentowitz, Sr.

The burden is upon the defendant, Mr. Bowers,
before he can succeed in this defense, to show
that there was an absolutely new agreement made
between these parties in the month of December,
1914, as testified to by Mr. Weldon, because it all
depends upon Mr. Weldon’s testimony. Mr. Wel-
don has made an affidavit which has been alluded
to here, and, of course, if you do not credit Mr.
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Weldon'’s testimony, then the defense entirely
fails, because the fact that there was a new agree-
ment depends solely upon the testimony of Mr.
Weldon; and, as | have stated, you must find by
the greater weight of the evidence in the case—
10 and that does not mean the greater number of
witnesses, necessarily, but by the greater weight
of the evidence in the case which you credit—that
there was g new and substituted agreement which
was to take the place of this agreement of 1913,
by which Mr. Bowers was to give up his rights
in this contract, and was to deliver these gas
savers that he had received, and that Mr. Loren-
towitz was to retain the $250, and that he, Mr.
Bowers, was to pay $100, and that was to settle
2g the whole matter.

You have a right to consider a matter which
was mentioned to you in the argument, as to whe-
ther or not this new agreement actually was made
between these parties. Because here at this trial
we.find thé agreement binding Mr. Lorentowitz
in the hands of the defendant; and we find the
note binding Mr. Bowers in the hands of the
plaintiff, just where those documents would be-
long if there had been no such arrangement made

g0 between the parties as is insisted upon by the de-
fendant, But, of course, in that connection you
have a right to take into consideration the care-
lessnesjs with which some people do business.
That is not at all conclusive upon the parties to
this case. Some people do business just that
way, very carelessly, and you have a right to
take that into consideration in considering the
probabilities as to whether or not the new ar-
rangement was made as the defendant says it

40 was.
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On the other hand, denying this we have the
testimony, first,, of Mr. Lorentowitz himself, that
Mr. Weldon wasi riever present when he had con-
versations with Mr. Bowert. That is about as
far as he could go under the law. Ordinarily you
would expect a person, when the opposite party
Is alive, to go upon the stand and deny that he
ever had such conversation with the other party,
and if he failed to do so it would be an argument
against him that he had not denied that state-
ment. But that is not an argument against the
plaintiff in this case, because he is absolutely for-
bidden by the statute to give testimony of any
transactions with Mr. Bowers.

He could not testify to it, and if his counsel had
asked him any questions upon the subject of tran-
saction”™ with Mr. Bowers, and it had been object-
ed to, the Court would have been obliged to ex-
clude it by reason of this statute. Our law pro-
vides this, that in allcivil actionsany party there-
to may be sworn and examined as a witness, not-
withstanding any party thereto may sue or be
sued In a representative capacity—and the de-
fendant is sued in representative capacity—pro-
vided this section shall not extend to permit testi-
mony to be given by any party to the action as to
any transaction with or statement by any testa-
tor or intestate represented in said action, unless
the representative offers, himself as a witness on
his own behalf, and testifies to any transaction
with or statement by the testator. In this case,
while Mr. Bowers, was called to the stand, and
gave a fewi words of testimony, he was not asked
about any transactionjs, with Mr. Lorentowitz,

Ja

gp

consequently Mr. Lorentowitz, under this statute, 40
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was absolutely forbidden to make any denial, or
to testify to any transactions with Mr. Bowers.

His son testifies that he was in this place of
business in December., 1914, and that there was
no such conversation as was testified to by Mr.
Weldon when he was there. He says that Mr.
Weldon was never there with Mr. Bowers; and
he testifies as to how this letter came to be writ7
ten. He says that this letter was written at his
solicitation—by the way, | should say that Mr.
Lorentowitz, the plaintiff in this case, denies
that he authorized Mr. Nowakoski to write this
letter. The son says, it was written at his direc-
tion, and it was written because there were two
monthly payments of $50 each, which Mr. Thomas
Bowers had agreed to pay upon this note, which
were at this time overdue. .Mr. Schick, who was
the bookkeeper for Mr. Lorentowitz, testifies to
a conversation when Mr. Weldon was not present
—he says Mr. Weldon was not present with Mr.
Bowers—but to a conversation between Mr. Bow-
ers and Mr. Lorentowitz, in which Mr. Lowren-
witz asked Mr. Bowers for money; and they
same to an agreement by which Mr. Bowers was
to pay $50 a month.

H is for you to say whether or not you find
that this letter was written at the direction of Mr.
Lowrentowitz, or his son; whether or not it was
by reason of a direction given by Mr. Lowren-
towitz to Mr. Nowakoski that there had been an
agreed settlement between him and Mr. Bowers
for $100, which might be inferred from the words
of this letter, which says “ Mr. Lawrence informs
me that you still owe him $100 in the matter
of the settlement of the $1,000 note, on which you
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have made a payment;’’ or whether it was writ-
ten, as suggested by the son, and by the testi-
mony of Mr. Schick, because after this suit had
been brought by Mr. Lowrentowitz againjst Mr.
Bowers, Mr. Bowers had come there and agreed
to pay $50 upon it, and that at this time $100 was
due. The son, upon his direct-examination, seemed
to be very hazy about this transaction. He said
$100 was paid at one time, and upon having his
recollection refreshed said it was $150 was, paid
and $50 at two different times after that, which
made the $100 more, or $250. It, appears that the
last payment was in July, 1914, so, if that was
the only agreement, you will see at the time this
letter was written there would have been six pay-
ments of $50 each due, or $300 instead of $100.

It will be for you to say whether or not the de-
fendant has established, by the greater weight of
the evidence, that there was a new agreement made
in December, by which everything before that
time was to be settled and ajusted by the plain-
tiff retaining the goods, and retaining $250 which
had been theretofore paid, and by the agreement
of Mr. Bowers to pay him $100 more. If you
find that has been established by the greater
weight of the evidence, then your verdict should
be in favor of the plaintiff for $100, with interest
from January 1st 1915, to this date, at six per
cent, If you find it has not been established by
the greater weight of the evidence, then your ver-
dict should be in favor of the plaintiff for $750
with interest from the 20th day of February, 1914,
to this 30th day of March, 1917, which counsel
says is $137.75. You may retire.

The jury retires.
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Exhibit D-I

The Court: Have | covered your requests to
charge, Mr. Greenfield?

Mr. Greenfield: Ye®, sir.

The Court: Then the requests are withdrawn.

Exhibit P-1 as of March 12, 1917

$1,000.00 Newark, N. J., Nov. 20th 1913.
Three months after date | promise to pay to
the order of L. Lorentowitz One Thousand 00/100
Dollars at Newark Trust Co.
Value received
No. Due Feb. 20.
THOMAS T. BOWERS.
L. Lorentowicz,

L. Lawrence & Co.

Exhibit D-I

Law Offices
A. G. NOWAKASKI,

E ssex Building,

Newark, N. J., January 23, 1915.
Thomas F. Bowers, Esq.,
22 Clinton Street,
Newark, N. J.

Dear Sir:
Mr. Lorentowicz informs me that you still owe

him $100 in the matter of the settlement of the

40 $1,000 note, on which you have made a payment.
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Grounds of Appeal

I have been instructed to institute- proceeding to
collect the same- if it m not paid by January 29th.
Yours very truly,

a.j.nowakaski.

A. G.N./M. G. K.

10
Grounds of Appeal
NEW JERSEY COURT OF ERRORS AND
APPEALS
E ssex County Circuit
Leonard Lorentowicz 20
Plaintiff-tappellan
VS.
Pnhitlip J. Bowers, Executor o On Appeal,
the Estate of Thomais F. |
Bowers, deceased, \
Defendant-Respondent.
To Nicholas La Vecchia and Sand Cohn, Esquires,
Attorneys for defendant-Respondent. 30

Sirs:

Please Take Notice that the following are the
Grounds of Appeal which the plaintiff hereby as-
signs and upon which he will rely at the hearing.

First: Becaujse the Court admitted the follow-
ing illegal evidence over the- plaintiff*s- objection,

A letter dated January, 1915, sent by one Alfred
Nowakowski to Thomas F. Bowers, deceased, 40
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marked Exhibit D-I and envelope marked Ex-
hibit D-2.

Second : Because the court erred in overruling
the motion to overrule the defendant’s defense
and direct a verdict in favor of the plaintiff and
against the defendant for the sum of $750, with
interest thereon.

Thied: Because the Court erred in admitting
the letter of Alfred Nowakowski marked Exhibit
D-1, because there waisi no evidence that Nowak-
OWSd was authorized to write such letter de-
manding $100 in settlement of claim.

Fourth : Because there was no evidence in the
trial of the cause showing that Nowakowski was
ever authorized to accept $100 in settlement of
the claim of $750.

Fifth . Because the Court erred in denying the
motion to direct a verdict in favor of the plain-
tiff against the defendant, by reason that the de-
fendant’s testimony shows that there was a fail-
ure of consideration for the alleged new contract
and the release of surrender™of the originAl con-
tract.

NAttorney tbr .Plaintiff-A



New Jersey Court of Errors
and Appeals

Leoxard Lorextowicz,
Plaintiff-Appellant,
VS.
Phitlip J. Bowers, Administra-
tor of the Estate of Thomas F.
Bowers, deceased,

Respondent.

Action at law.

On Appeal from
the Essex County
Circuit Court.

BRIEF FOR PLAINTIFF-APPELLANT
Facts

This was a suit instituted by Leonard Loren-
towicz, plaintiff, against Philip J. Bowers, as Ad-
ministrator of the Estate of Thomas P. Bowers,
deceased, to recover the sum of $750 from the
estate, being the balance due on a promissory note
dated November 20, 1913, and signed by Thomas
F. Bowers (see copy of note on p. 7 of the printed
State of the Case. See also copy of account on p. 5
of the printed State of Case).

This note was given in consideration of a certain
contract bearing date November 29, 1913 (as
shown, Exhibit D-3, at p. 53 of the printed State of
the Case). There was $250.00 paid by the defend-



ant, and hence the suit to recover the balance of
$750. In the meantime, the said Thomas F. Bow-
ers and Henry H. Kosner, who entered into the
contract with the plaintiff, departed their lives.

The defendant never contended that the note
was fully paid but put in a defense, that the plain-
tiff agreed to accept $100 in lieu of the $750,
which was contested. There was a judgment in
favor of the plaintiff and against the defendant,
as Administrator of the Estate of Thomas F.
Bowers, deceased, for $118.00, being $100 princi-
pal, and interest. The plaintiff appeals from the
verdict on exceptions, where the Court refused to
strike out the defense and enter judgment for the
plaintiff for the full amount, and also on the re,
fusal of the Court to direct a verdict, at the close
of the case, in favor of the plaintiff and against
the defendant.

POINT ONE

The contention of the plaintiff is, that
nowheres in the testimony, is there anything
to justify the Court to allow this case to go
tothe jury. There was no positive testimony
adduced on the part of the defendant, that
the plaintiff agreed to accept $100, in lieu
of the liquidated claim of $750, then due.

On this particular point, T desire to call the
Court’s attention to the testimony of the defend-
ant’s chief witness, Charles Weldon, as appears
on page 31 of the printed State of the Case.

“Q. Try and tell us what was said, the
words that were said, and who said it? A.
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Mr. Bowers told Mr. Lawrence, that there
was nothing in the gas saver; Mr. Lawrence
stated that if Mr. Bowers had stated this
to him at an earlier date, that he would have
closed the matter with a Brooklyn concern,
that he would have closed it anyhow but his
contract with Bowers stood in his way.”

Again on the same page, folio 20, he says:

“A. Mr. Bowers said to Mr. Lawrence
that he would return all the gas savers, that
Mr. Lawrence should retain all the gas sav-
ers that he had in his possession, and Mr.
Bowers would return any gas savers he had,
and Mr. Lawrence could keep the $250
which had been paid on the note, and they
would call the matter quits. Mr. Lawrence
was not satisfied with that arrangement.”

Again on page 33, folio 30, he says:

“ Q. Then what was said? A. And Mr.
Lawrence said to Mr. Bowers, that—he
went again talking about the Brooklyn mat-
ter, and Mr. Bowers stated then, he said,
‘I will make you g proposition, and it is
my last and best proposition, that we will
consider this matter, as far as the note is
concerned, settled, and | will pay you $100
and you are to retain all the gas sav-
ers, and | will leave these with you,’ which
he had with him, ‘which are all I have, and
we will call the matter square.” Mr. Law-
rence said that he would take the matter
up with his counsel and Mr. Bowers and
myself left. **

See page 47, folio 40:



“ Q. Then when was it that he told Mr.
Bowers that he would first consult his coun-
sel before he would say anything, before he
would release him? A. The last part of the
conversation, the final windup; he didn’t
say he would release him when Mr. Bowers
made the last proposition, Mr. Bowers
made to him was that he was to be released,
and he, Bowers, was to pay $100. Then Mr.
Lawrence said he would take the matter up
with his counsel.

“ Q. But he was perfectly willing to re-
lease him right there and then, was he?
A. Subject to his counsel’s approval.”

This is the most favorable testimony in favor
of the defendant, that there was an accord and
satisfaction, that Mr. Lawrence agreed to accept
$100 for the $750 due on the note, admitted in the
pleadings of the defendant (see Par. 1 of the De-
fendant’s Answer on p. 9 of the printed State of
the Case).

On this point counsel desires to call the Court’'s
attention to the case of Green vs. The Wallis Iron
Works, et al, 49 N. J. Eq., p. 48, At page 54, Chan-
cellor McGill, says:

“ 1t was thus very plainly stated that
the bargain was for the future acceptance
of a sum of money which, when paid, would
be full satisfaction of the debt, and that
such agreement was to be binding upon the
creditors upon a specified notice being
given. It was not an agreement to substi-
tute a new undertaking for the existing ob-
ligation, but an agreement to compromise
the existing obligation by accepting a sum
which, if paid by a certain time, would sat-
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isfy it. The old debt was not extinguished
by the agreement. If the money was not
paid as agreed, the whole debt could be en-
forced. "’

In the case of Oliver vs. Phelps, 20 N. J. L., p.
180; at page 188, Hornblower, C. J., says:

““The difficulty is created in the mind of
counsel, by considering an accord and sat-
isfaction as one entire thing. It is so when
executed; but an accord is one thing and
satisfaction or the execution of it is another.
An accord executory, that is an agreement
that the debtor shall give and that the cred-
itor shall receive a hawk or a horse in sat-
isfaction of the debt, is no bar; but an ac-
cord executed, that is the agreement carried
into effect, is a complete bar ; because the
party has accepted the thing, in satisfac-
tion. In this view of the subject, of what
Importance can it be, when the accord, that
Is the agreement, to do or give something
In satisfaction, was made? | can perceive
none; for whether it was preliminary to
making the lease, or after the rent became
due, it would be equally inoperative; it
could not be pleaded or enforced in any way,
unless the creditor chose to consummate the
agreement by accepting the service or the
thing in satisfaction. It is the acceptance
In satisfaction and not the time, when the
accord or agreement to accept was made,
that constitutes the essence and gist of the
plea.

“ Suppose | owe a man one hundred
pounds, for which I am going to give him
my bond; but before it is executed, it is
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agreed between us, that if | give diim a
horse, he shall receive it in full satisfaction
of the bond. Now, this agreement can never
be pleaded in bar, of an action on the bond.
But if | deliver the horse and he accepts
it in satisfaction it is a good defense. It
is not enough for me, however, to prove tha
I delivered and he accepted the horse; 7
must prove that he accepted it in satisfac-
tion of the bond.”

Again in the case of Nassoiy vs. Tomlinson,
et al., Court of Appeals of New York, 42 N. E.
Rep., p. 715, at page 716, Vann, J., says:

“ The question presented by this appeal
"is, whether the undisputed- evidence so con-
clusively established on accord and satisfac-
tion as to leave no question of fact for the,
jury upon that subject. An accord and sat-
isfaction requires a new agreement and the
performance thereof. It must be an exe-
cuted contract, founded upon a new consid-
eration. If the claim is unliquidated, the ac-
ceptance of a part, and an agreement to
concel the entire debt furnish a new consid-
eration, which is found in the compromise.’’

In the case of Jaffray et al. vs. Davis, et al.,
Court,of Appeals of New York, 2nd Div., 26 N. E.
Rep., p. 351, at page 352 the Court says.

“ That a creditor can never bind himself
by simple agreement to accept a smaller
sum in lieu of an ascertained debt of a larg-
er amount, such agreement being nudum
pactum, but, if there be any benefit,
or even any legal possibility of bene-
fit, to the creditor thrown in, that
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additional weight will turn the scale
and render the consideration sufficient to
support the agreement. That giving fur-
ther security, for part of a debt, or other
security, though for a less sum than the
debt, and acceptance of it in full of all de-
mands make a valid accord and satisfaction.
If a note endorsed by a third party for a
less sum then the debt, but in full satisfac-
tion of the debt, and it is received as such,
the transaction constitutes a good accord
and satisfaction, or where by mode or time
of part payment, different than that pro-
vided for in the contract, a new benefit is or
may be conferred, or a burden imposed, a
new consideration arises, out of the trans-
action, and gives validity to the agreement
of the creditor.’9

It seems to counsel in view of the authorities
above cited, and in view of the meager evidence
adduced on the part of the said defendant, that
there was no cause, or reason for the said plaintiff,
Leonard Lorentowicz, agreeing to accept the $100
in payment of the liquidated claim of $750, then
due to him, as admitted in the pleadings by the
defendant, without any consideration, or reason
for the said plaintiff to lose $650. Counsel can-
not perceive on what theory was this a question
for the jury, but it seems to me that the Court
should have granted the motion to strike out the
defence and direct a verdict in favor of the plain-
tiff and against the defendant for the full amount
of $750 (see Argument on Motion at pp. 56 and
57 of the printed State of the Case).

What reason did Mr. Lorentowicz have to waive
$650.00 on the liquidated debt of the defendant,
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then due and owing, and accept $100.00 in the place
and stead of the $750? This is beyond the compre-
hension of counsel, unless Mr. Lorentowicz can be
considered one of the stupid and ignorant busi-
ness men of the City of Newark, or that he felt
charitably inclined towards Mr. Bowerfe.

Again | desire to call the Court’s attention to
the fact, that the contract, as relied upon by the
learned Judge Dungan in his charge to the jury,
was in the possession of the defendant and not in
the possession of the plaintiff. Mr. Bowers and
Mr. Rosner were named in and were the parties
who executed the said contract, as the party of
the second part. There was no evidence adduced
on the part of the defendant that the contract was
re-assigned; that Mr. Rosner or his estate, had
surrendered his or their interest in the contract;
or that Mr. Bowers or his estate had surrendered
his or their interest in the contract or in the patent
rights secured in that contract (see Contract, Ex-
hibit D-3, p. 53 of the printed State of the Case).
There was a total, absolute failure of considera-
tion for the alleged new contract or agreement,
which the defendant attempted to show, that the
plaintiff agreed to accept the $100 in lieu of the
liquidated claim of $750 then due and owing from
the defendant (as admitted to be due and owing
by the defendant’'s counsel in the answer filed
(see Amended Answer on p. 15 of the printed
State of the Case).

In the case of Bandman vs. Finn, 78 N. E. Rep.,
p. 175 (Court of Appeals of N. Y.), the Court says,

at page 176:
“ Doubtless the general rule is that an

executory agreement for accord without
satisfaction made under it does not bar a
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cause of action, and that tender of perform-
ance is insufficient for that purpose.”

In the case of Cfdcora Fertilizer Co. vs. Dunam,,
et al. (Court of Appeals of Md.), 46 Atl. Rep., p.
347, at page 350, it is said:

“ It required Dunan to pay his indebted-
ness several months before it was due, and
it gave to the Chicora Co. the advantage of
receiving the amount agreed to be paid
considerably in advance of the maturity of
the debt, and enabled it to receive in cash
and property what it consented to accept
without being obliged to wait under the
original contract.”

In that case, it is true that there was a good
consideration, the defendant was to receive money
before the maturity and receive additional secur-
ity, but in the case at bar, the debt was past due,
and payment of the same was demanded repeat-
edly. The said Thomas F. Bowers had agreed to
pay it (as shown by the testimony of Mr. Weldon)
but he did not pay it. He never paid the $100;
never re-assigned the agreement or contract.
What consideration is there for Mr. Lawrence to
waive the $650 and interest? Counsel for the
plaintiff conceives none. It therefore seems to
counsel that the Court should have overruled the
defense and directed a verdict in favor of the
plaintiff.

In the case of Hyde vs. Boorman, 41 U. S. Rep.,
p. 167, Story, J., says at page 174:

“ On the breach of any obligation to do
or not to do, the other party in whose favor
the obligation is contracted, is entitled
either to damages, or, in cases which per-



mit it, to Specific performance of the con-
tract at his option or he may require the
dissolution of the contract. But nowhere
provides that the party in default has asked
for, or would be entitled to, a dissolution
of the contract. That would enable the
party committing the default to avail him-
self of his own wrong.”

In the case at bar, Bowers offered to pay the
sum of $100, as testified to by Mr. Weldon. Has
he paid it? Did he ever make a tender to pay it,
although even a tender is not sufficient, as cited
in the above authorities. He did not even tender
to pay this $100. There was not even a tender
made by the Administrator of the Estate of Mr.
Bowers to fulfill the alleged new contract or agree-
ment entered into by Mr. Bowers and Mr. Loren-
towicz, as testified to by Mr. Weldon. There is no
evidence to show that the defendant was ready
and willing to perform the alleged new contract
and that the plaintiff refused to accept, before suit
was instituted. It, therefore, seems to me that the
Court has erred in refusing to overrule the de-
fense and direct a verdict in favor of the plaintiff.

POINT TWO

Was there a novation of the old contract
in the alleged new contract, to accept $100
in payment of the $750?

On this point | desire to call the Court’s atten-
tion to the case of Huger vs. Cunningham, 126
Georgia, 684, 56 S. E. Hep., page 64, where it is
said:

“If the obligation sought to be extin-
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guished arises from contract, it requires the
substitution of a new contract in place of
the old one.”

In Kromer vs. Heim, 75 N. Y. Rep., p. 574. At
page 576, Andrews, J., citing from Blackstone,
says:

“ Accord is a satisfaction agreed upon be-
tween the party injuring and the party in-
jured; which when performed, is a bar to
all action upon this account. An accord
executory without performance accepted is
no bar; and tender of performance is insuffi-
cient. So also accord with part execution
cannot be pleaded in satisfaction, and every
accord ought to be full, perfect and com-
plete; for if divers things are to be done
and performed by the accord, the perform-
ance of part is not sufficient, but all ought
to be performed. The rule that a promise
to do another thing is not a satisfaction, is
subject to the qualification that where the
parties agree that the new promise shall it-
self be a satisfaction of the prior debt or
duty, and the agreement is based upon a
good consideration, and is accepted in sat-
isfaction, then it operates as such, and bars
the action.”

There was no substituted contract or agreement
in the case at bar. No performance of the alleged
new contract, no tender of performance, though
tender is not sufficient, as stated by the learned
Justice Andrews, in the abov.e cited case, at page
577:

““The doctrine which has sometimes been
asserted that mutual promises which give



12

a right of action may operate and are good,
as an accord and satisfaction of a prior ob-
ligation, must, in this State, be taken with
the qualification that the, intent was to ac-
cept the new promise, as a satisfaction of
the prior obligation. Where the perform-
ance of the new promise was the thing to be
received in satisfaction, then, until perform-
ance, there is not complete accord; and the
original obligation remains in force.”

In the case at bar, as testified to by Mr. Weldon,
the witness upon which the defendant relied, Mr.
Lorentowicz had not agreed to accept nor did he
say that he would accept $100 in full satisfaction
of the indebtedness of $750. He said that he would
consult his counsel. Therefore, in order to exe-
cute the alleged new contract the payment of $100
was necessary and the plaintiff should have ac-
cepted the same. Neither of the conditions were
performed and neither Mr. Bowers nor his estate
even offered to perform the conditions of the said
alleged new contract.

In 29 Cyc., at page 1134:

“If the first debt does not depend on any
condition, but the second agreement, in-
tended as a novation, is conditional, the no-
vation can only take effect by the perform-
ance of the condition before the debt is ex-
tinct. Therefore a novation will be pre-
vented from taking place, not only by fail-
ure of the condition, but also by the extinc-
tion of the original debt before the condi-
tion is performed.”

Assuming that Mr. Lorentowicz agreed to ac-
cept $100 in settlement of the $750, then a part of
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the principal, then such an agreement by way of
compromise, is nudum pactum.

See case of Daniels vs. Hatch et als., 21 N. J.
L., p, 391 (Supreme Court). At page 392, the Chief
Justice says:

“ The question raised, and very elabor-
ately argued on the briefs of counsel in this
case, is, whether a parol agreement by a
creditor to accept from his debtor by way
of compromise less than is due, is a dis-
charge or satisfaction of the original debt,
or may be set up in bar as an accord and
satisfaction of the whole claim. It would
seem to be well settled by authority, that
such an agreement is nudum pactum and
void, and although payment of the sum
agreed upon by way of composition is ten-
dered, or actually received, it is no dis-
charge of the original debt.”

See case of Line & Nelson vs Nelson $ Smalley,
38 N. J. L., p. 358.

Counsel also desires to call the Court's atten-
tion, on the question of novation, to the case of
Cook vs. McAdoo, New Jersey Court of Errors
and Appeals, 8 N. J. L., p. 692. At page 695,
Kaliseh, J., says:

“What has been said regarding the de-
fence of accord and satisfaction is equally
applicable to that of novation, which is a
species of accord and satisfaction. The
principal distinguishing feature between
them is that a novation implies the extin-
guishment of an existing debt or obligation,
by the parties thereto, and its transition
Into a new existence between the same or
different parties, whereas, an accord and



14

satisfaction relates solely to the extinguish-
ment of the debt or obligation. Every no-
vation embraces necessarily, an accord and
satisfactioni but the converse of this propo-
sition is not true.

“ Now, in the case sub judice the appel-
lant claims, because he had on several oc-
casions told the plaintiff that he was pre-
pared to deliver to him a single note for
the various separate notes, and received the
replies that the notes were in a safety-de-
posit box in the City of Paterson, and that
he, the plaintiff, would get them for him,
that this was tantamount to an execution of
the terms of the agreement and equivalent
to an accord and satisfaction or a novation.
But for the reasons already stated this is
not so. The appellant, in fact, never made
a tender of any note to the plaintiff. It was
the duty of the appellant, if he desired the
extension of time, to seek the plaintiff and
offer the single note in substitution, and this
he never did. For the legal rule is well
settled that if an agreement intended as a
novation is conditional, the novation can
only take effect by performance of the con-
dition before the debt is extinct.”

It seems to counsel that the case above cited
Is precisely in point with the case at bar. It was
the duty of the defendant to pay the $100, if he
intended to extinguish the old obligation. It was
the duty of the defendant to surrender the
contract. Hence his failure to do so, left
something for the defendant to perform to
complete the alleged novation or the al-
leged accord and satisfaction, which the defendant
failed and neglected to do. Hence the plaintiff
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could resort to his original contract, namely, the
admitted liquidated liability on the part of the
said defendant to the plaintiff at bar, as admitted
in the original answer as well as the amended an-
swer filed by the defendant (see pp. 5 and 9 of the
printed State of the Case).

Therefore, counsel contends that the Court
should have overruled the defense and directed a
verdict in favor of the plaintiff, as per the motions
when the case was closed. Counsel moved for the
direction of a verdict in favor of the plaintiff and
against the defendant on the same grounds, ami
that motion should have prevailed.

POINT THREE

The next question is, has the Court erred-
in admitting the letter sent hy A. Nowak-
oski to Mr. Bowers (as marked Exhibit D-I,
at p. 84 of the printed State of the Casg,
fol. 30) ?

It is a well established principle of law, that an
agent, particularly a lawyer, cannot bind his prin-
cipal unless he was -specifically authorized so to do.

In this case there is absolutely no evidence to
show that Mr. Nowakoski was authorized to write
the letter as marked Exhibit D-I, and the plaintiff
cannot be bound by the alleged letter, written by
counsel, without showing his authority on that
particular subject-matter.

On this point see case of Proctor vs. Old Colony
R. R. Co., 28 N. E. Rep. (Mass.), page 13.

In that case there was an offer made to show
a conversation had between the plaintiff's repre-
sentative and Judge Harriman, counsel for the de-
fendant Railroad Company, that the officials of
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the Railroad Company referred the plaintiff to
Judge Harriman. The Court says at page 14,
Allen, C. J.:

“ The plaintiff in putting in his case in
chief, offered to show certain statements by
judge Harriman as the result of an exami-
nation of the premises made by him. This
evidence was properly excluded. It would
not follow from the plaintiff's offer of proof

- that Judge Harriman was referred to in
such a way as to constitute him an agent of
the defendant, with authority to make ad-
missions and promises to the plaintiff.’’

No such authority was given to Mr. Nowakoski,
by the plaintiff, in the case at bar, and there is
no evidence to show any such authority. Mr. Wel-
don, the defendant’s chief witness, testified, that
Mr. Lawrence said that he would consult his coun-
sel and 'let Mr. Bowers know.

Again in the case of QJiio $ M. JRiwy. Co. vs.
Levy, 32 N. E. Rep. (Ind.), on page 815, they at-
tempted to offer in evidence a conversation had
between Lawyer Beecher and Cope, Beecher rep-
resenting the Railroad Company, having made cer-
tain admissions to Mr. Cope, who was a witness
for the plaintiff.

Elliott, J., says:

“ The appellee was permitted to prove by
Mr. Cope who had been the Mayor of the
City of North Vernon, declarations and ad-
missions made by Mr. Beecher, the general
solicitor of the appellant; and of the
ruling admitting this testimony, cop-
plaint is made by the appellant’s
counsel. It seems very clear to us
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that the legal advisor or general coun-
sel of a railway company had no author-
ity, by virtue of his general employment, to
, bind the company by declarations or admis-
sions outside of the business of the law de-
partment. Unless it is appropriately shown
that he is invested with special or general
authority concerning matters outside of the
law department, the scope of his authority
Is restricted to that department. Certainly
a natural person engaged in conducting a
railway or any other business could not be
bound by the admissions of a lawyer to
whom he had intrusted his legal affairs, and
there is no conceivable reason why the same
rule should not apply to a corporation.
There is no evidence tending to prove that
Mr. Beecher was invested with authority
concerning the use and occupancy of the
street in which the excavation was made.”

It seems to counsel that this is precisely the
same situation as in the case at bar. There was
no authority given to Mr. Nowakoski to write the
letter to the defendant; there was no evidence ad-
duced to show that he had the authority to write
such a letter (see Exhibit D-I, p. 84 of the printed
State of the Case), to bind the plaintiff to accept
$100 in settlement of the $750. Hence it seems to
counsel that it is a reversible error in admitting
the letter in evidence, as marked Exhibit D-I.

It is therefore respectfully submitted, on the
authorities above cited, from our own State and
from foreign States, that the motion to strike out
the defendant’s defence and the motion to direct
averdict in favor of the plaintiff, should have pre-
vailed (see pp. 56 and 57 of the printed State of
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the Case). And the Court having admitted the
said letter in evidence, and having refused to over-
rule the defence and direct a verdict in favor of
the plaintiff, on both these grounds, the judgment
should be reversed and a new trial granted.

Respectfully submitted,

WILLIAM GREENFELD,
Attorney for and of Counsel
with Plaintiff-Ajjpellant.
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This suit was instituted by the plaintiff against
the defendant to recover the sum of $750.00, the bal-
ance due on the note dated November 20th, 1913
(see copy of note on page 7 of the State of Case).
The defense was that in December, 1914, plaintiff
agreed with the defendant that the contract between
them, dated November 29th, 1913, which contract
was the consideration for the above mentioned note,
should be considered cancelled; “that the plaintiff
should retain the sum of $250.00 paid on account of
the said note, which was made, executed and deliv-
ered by the said Thomas F. Bowers in special con-
sideration of the making of the said agreement, and
that the said Thomas F. Bowers should deliver up
to the plaintiff a certain number of the said articles
then in the possession of the said Thomas F. Bow-
ers, and it was thereupon further agreed that the
only sum remaining due from Thomas F. Bowers
to the plaintiff would be the sum of one hundred dol-
lars.” (See Amended Answer, page 16 of the State
-of the Case.)
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Point One

THE TESTIMONY CLEARLY ESTAB-
LISHED THE AGREEMENT SET FORTH IN
THE AMENDED ANSWER, BY VIRTUE OF
WHICH AGREEMENT THE PARTIES
AGREED TO EXTINGUISH THE OLD CON-
TRACT AND THE NOTE GIVEN PURSUANT
THERETO, AND SUBSTITUTED A NEW
AGREEMENT AS SET FORTH IN THE
AMENDED ANSWER.

The brief of the appellant calls attention (see
pages 2 and 3 of appellant’'s brief), to certain testi-
mony of Mr. Weldon on pages 31 and 33 of the State
of the Case.

The appellant has, however, failed to call atten-
tion of the court to the following testimony given
by Mr. Weldon, by which the witness unequivocal-
ly, both on direct and cross examination, sets up a
state of facts from which springs the legal prin-
ciple of novation.

(See page 32, folio 40 of State of Case.)

“A  Mr. Bowers stated to Mr. Lawrence in
addition to the $250.00 which he had paid on
account of this note, that he had been out to a
great deal of expense in investigating the gas
saver, and going to different people who would
use it, and carfares, and other items; stated
he had suffered loss enough, that he would not
pay any more than the $250.00; that if that
was not acceptable to Mr. Lawrence, then he
would start a suit to recover the $250.00, and
damages in addition.

“Q Did he state why? A Because the gas
saver was not as represented.”

(See page 36, folio 20 of State of Case. )

“Q Just state what he said, not what he



agreed. A Mr. Lawrence said lie would drop
the suit for the balance due on the thousand
dollar note, and would enter into a new, agree-
ment with Mr. Bowers to pay him $100,00.

“Q Say that last thing again; who was go-
ing to pay him? A Mr. Bowers to pay Law-
rence $100.00 and the return of all the gas sav-
ers, and Mr. Lawrence to keep all parts of the
savers which he had, or in process of manufac-
ture.”

Again the same witness said, on cross examina-
tion (see page 43, folio 30 to 40 of State of Case
and on page 44, folio 10 of the State of the Case).

“Q Now, you went away after that, did
you? A Mr. Bowers and | went away to-
gether.

“Q At that time, Mr. Weldon, the final ar-
rangement was there was no final agreement to
adjust that matter, was there? A | should
say yes, there was.

“Q Didn’'t you testify a moment ago that
Mr. Lawrence said that he would take up this
matter with his lawyer? A That was the ar-
rangement.

“Q Well, was it finally settled to wind the
whole thing up in December, 1914, when this
conversation took place? A Subject to Mr.
Nowakoski’'s approval, yes.

“Q Then there was no final settlement? A
I should say there was; | took it for granted
there was.

“Q You took it for granted? A So did
Mr. Lawrence.”

Again the same witness said on cross examina-
tion (see page 47, folio 30 of State of Case).

“Q Do you know the difference between
having a concern ready and willing to take up



or, that he did have a concern who was ready
and willing to take up? A | understood—

“Q Do you know the difference? A Cer-
tainly.

aQ Did he say that he was then willing to
release him right there and then at that con-
versation? A Before they got—

“Q Did he say that? A Before they got
through, yes.”

(See page 48, folio 10 of State of Case.)

“Q But he was perfectly willing to release
him right there and then, was he? A  Subject
to his counsel’s approval.”

(See page 49, folio 10 of State of Case.)

“Q At this conversation was there any de-
finite— was there anything said with reference
to a definite date of paying the $100? A No.

“Q And did you call on Mr. Nowakoski sub-
sequent to the date, subsequent to January
23rd, 1915? A Well, yes, very close to that
time, Mr. Cohn.”

The testimony clearly presents for the determin-
ation of the jury the question as to whether there
was a novation. The novation of the original debt
was proven to the satisfaction of the jury by the
defendant, on the basis of testimony that the con-
tract was agreed to be cancelled, the note delivered
up, the gas saving apparatus in the hands of Mr.
Bowers redelivered and a new liability of $100.00
from Bowers to the plaintiff created. The agree-
ment to pay the $100.00 was not of such nature as
engrafted upon the arrangement between the said
Bowers and Lorentowicz a conditional novation,
which was the situation set forth in Cooke vs. Mc-
Ado0o, 90 Atl., Rep. on page 302, because the ar-
rangement was, as testified to by Mr. Weldon (see
reference Mpra, to excerpt of testimony from page
36 of the State of the Case).



“That Mr. Lawrence (LorentoWicz) said that
he would drop the suit for the balance due on
the one thousand dollar note, and would enter
into a new agreement with Mr. Bowers to pay
him $100.00.”

That the parties intended to cancel the old con-
tract is evident from the return by Mr. Bowers of
the appliances in his hands, and from the further
fact that the relationship between the parties was
absolutely and permanently cut off, by the absence
of all manufacture of the article for Mr. Bowers
by the plaintiff or the ordering by the defendant of
any of the apparatus for distribution, pursuant to
the nature of the transaction and the purposes of
the original agreement. Mr. Schick, who was the
bookkeeper for the plaintiff at the time of the agree-
ment of novation in December, 1914, testified on di-
rect examination (see page 71, State of the Case,
folio 30 to 40), that the plaintiff had manufactured
gas saving attachments for the orders of Mr. Bow-
ers, to be called for by him and that these orders
were given after the date of the agreement of nova-
tion. On cross examination, this witness showed
that he was in error by the following testimony.
(See page 75, folio 10 to 20 of State of Case.)

“Q Then your testimony that you gave on
Mr. Greenfield’'s examination, when you said
they were ordered by Mr. Bowers subsequent
to this conversation in December, 1914, was in-
correct? A | answered to the best of my abil-
ity.

“Q Was it correct or incorrect? A 1 told
him in the examination that they were ordered
exactly after that time or before.”

The plaintiff had it within his power, by intro-
duction of the order book and sales book which Mr.
Schick testified were kept by him, to prove that Mr.



Bowers ordered gas saving attachments subsequent
to December, 1914, which would have been an in-
superable evidence that the old agreement was not
extinguished. This the plaintiff could not do ex-
cept for a lame attempt on the part of Mr. Schick,
which subsequently proved to have no foundation.
It will be noted also that in the testimony of Mr.
Weldon (see page 33, folio 10 of State of Case),
that Mr. Bowers, in the conversation which predi-
cated the novation, alleged fraud in the original
contract, because the apparatus had failed to carry
out the representations made by the plaintiff and
it is significant that, although the son of the plain-
tiff testifies to conversations in December, 1914, be-
tween Bowers and the plaintiff, no denial is made
of the fact that Mr. Bowers took this attitude. The
whole relationship between Bowers and the plain-
tiff was therefore a matter of dispute and the case
at bar is therefore similar to the state of facts in
Morecraft vs. Allen, 75 Atl., Rep. 920, in which it
was said by Justice Minturn (see bottom of page
921) :

“The effect of the testimony in favor of the
plaintiff led to the conclusion that the parties
recognized an existing legal obligation, disput-
able in amount, which would require both com-
putation, delay, and perhaps protracted dis-
cussion Pro and CON to reduce to a financial cer-
tainty ; that they met and settled their differ-
ence by adjusting the indebtedness of one to
thé other at the sum of $500.00, which the debt-
or then and there agreed to pay, and took steps
at once to make her agreement effectual. This
agreement, in legal parlance, became novated
or substituted for the prior arrangement be-
tween the parties, and the statute of limita-
tions commenced to run only from the incep-
tion of the agreement.”



That an agreement of novation is a jury question
in the absence of ambiguity in the terms of the new
agreement, is settled by this case. (See Ibid, at top
of page 922.)

The failure to pay the $100.00 provided for in the
novation was justifiable. The uncontradicted tes-
timony of Mr. Weldon (see page 49, near folio 20
of the State of Case), was to the effect that no de-
finite time was fixed for the payment of the $100.00.

It will be noted that the letter dated January
23rd, 1915, from Mr. Nowakoski was received but
a short time prior to the sudden death of Mr. Bow-
ers on February 9th, 1915, and that Philip J. Bow-
ers was thereupon appointed administrator; and
that the plaintiff then proceeded to file a proof of
claim with the administrator for the full amount of
$750.00 and interest, which was in violation of the
agreement which the jury found existed; that the
administrator, being in possession of the letter ot
Mr. Nowakowski, stating $100.00 only to be due,
was absolutely justified in not tendering the $100.00
balance, assuming that, in the words of Justice
Kalisch, in Cooke vs. McAdoo, that there was a con-
ditional novation and the defendant was obliged to
see that the payment was made. The defendant was
certainly absolved from this obligation, upon the fil-
ing with him of a sworn proof of claim by the plain-
tiff in which a false demand was made and which
claim was inconsistent with the written statement
of the plaintiff through his agent of the acknowl-
edged liability of Mr. Bowers to him.
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Point Two

THE COURT WAS NOT IN ERROR IN AD-
MITTING INTO EVIDENCE THE LETTER
SENT BY MR. NOWAKOWSKI, FORMER AT-
TORNEY OF THE PLAINTIFF, TO MR. THOM-
AS F. BOWERS (marked Exhibit “D. 1” at page
84 of the State of the Case, folio 30).

It will be remembered that Mr. Weldon stated
in his testimony (see State of Case, on page 34,
folio 30 to 40), as follows:

“A  Well, the way Mr. Lawrence stated it
.was that the matter was in his counsel’s hands,
that he did not want to do anything without
the—

“By the Court.

“Q You say the way he stated it, are you
stating what Mr. Lawrence said? A As best
I remember it.

“Q All right, state what Mr. Lawrence stat-
ed. A Mr. Lawrence stated that he had
placed the matter in his counsel's hands for
suit on the note, and he didn’'t want to do any-
thing without consulting his counsel, and that
he would talk with Mr. Nowakoski, that Mr.
Bowsers would receive word from Mr. Nowa-
koski, who had the matter in hand.”

Mr. Nowakowski was placed on the stand to show
the reasons for writing the letter (see his testi-
mony on page 54, folio 10, supported by his testi-
mony on cross examination on page 55, folio 10 to
20 of State of Case).

The declaration by the plaintiff to Mr. Bowers,
delegating to his counsel Mr. Nowakowski the pow-
er to speak for him in the transaction, constituted
a removal of the privilege to which the plaintiff
would otherwise have been entitled. It is this dele-
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gated power or authority from the client to his
counsel which constitutes a well established excep-
tion in the law of the privilege of clients to seal an
attorney’s lips as to confidential communication.
In Galle vs. Tode, 26 New York Supplement, 637,
the principle was illustrated and it was upon this
theory the court admitted the evidence.

It is contended by the appellant in his brief on
page 17.

“That there was no authority given to Mr.
Nowakowski to write the letter to the defend-
ant; there was no evidence adduced to show
that he had authority to write such a let-
ter. * * *”

The testimony of Mr. Nowakowski plainly estab-
lishes his authority for the purpose and legally
predicates the admissibility of the evidence.

Respectfully submitted,

NICHOLAS LA VECCHIA,
SAUL COHN,

Attorneys for and of Counsel with
Defendant-Appellee.












