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C O U R T  O F  E R R O R S  A N D  A P P E A L S .

T o w n s h i p  o f  F r a n k l in , i n  
t h e  Co u n t y  o f  Gl o u c e s -
t e r ,

Plaintiff,

vs.

W i l s o n  T. J o n e s ,
Defendant.

A c t io n  a t  L a w . 
O n  A p p e a l  F r o m  
O r d e r  S t r i k in g  O u t  
Co m p l a in t .

B r i e f  F o r  P l a i n t i f f .

INTRODUCTION.

State of Pleadings.

I n  J a n u a r y , 1 9 1 3 ,  th e  p r e s e n t  a p p e lla n t, th e  F r a n k -

lin  T o w n s h ip ,  b r o u g h t  a n  a c t io n  a t  la w  in  G lo u c e s te r  

C o u n t y  C ir c u it  C o u r t  to  r e c o v e r  f r o m  th e  d e fe n d a n t ,  W i l -

s o n  T .  J o n e s , c e r ta in  T o w n s h ip  m o n e y s  u n la w f u l ly  r e -

ta in e d  b y  h im . B y  w a y  o f  a n s w e r , th e  d e fe n d a n t  m o v e d  

t o  s tr ik e  o u t  th e  c o m p la in t  o n  th e  g r o u n d  th a t  it  d is c lo s e d  

n o  c a u s e  o f  a c t io n . T h i s  m o tio n , a f t e r  a r g u m e n t  b e f o r e  

C o le ,  J ., w a s  g r a n t e d  a n d  ju d g m e n t  e n te r e d  a g a in s t  th e  

p la in t if f ,  w it h  co sts . F r o m  t h is  ju d g m e n t ,  p la in t i f f  h a s 

p r o s e c u te d  th e  p r e s e n t  a p p e a l.



2 Brief for Appellant

Facts in the Case.

T h e  a lle g a t io n s  o f  th e  c o m p la in t , s ta te d  b r ie f ly , a re  

t h a t  f r o m  F e b r u a r y ,  18 9 3 , to  J a n u a r y  1 , 1 9 1 1 ,  d e fe n d a n t  

h e ld  th e  o ffic e  o f  C le r k  o f  th e  T o w n s h ip  o f  F r a n k lin ,  a 

lo c a l  m u n ic ip a l c o r p o r a t io n  o f  th is  S t a t e ;  th a t  f r o m  19 0 2  

t o  19 0 9 , in c lu s iv e , a  p e r io d  o f  e ig h t  y e a r s ,  d e fe n d a n t  r e -

c e iv e d  a n  a n n u a l s a la r y  o f  t w o  h u n d re d  d o lla r s , m a k in g  

th e  to ta l a m o u n t  r e c e iv e d  b y  h im  d u r in g  s a id  p e r io d  th e  

su m  o f  s ix t e e n  h u n d re d  d o lla r s  ; th a t  S e c t io n  12  o f  th e  

T o w n s h ip  A c t ,  a s  a m e n d e d , ( 4  C o m p . S ta t .  5 5 7 6 ) ,  p r o -

v id e s  th a t  th e  T o w n s h ip  C le r k  s h a ll b e a llo w e d  a n d  p a id  

th re e  d o lla r s  p e r  d a y , o r  su ch  a n n u a l c o m p e n s a t io n  a s 

th e  T o w n s h ip  C o m m itte e  s h a ll b y  o r d in a n c e  d e te rm in e , 

f o r  th e  s e r v ic e s  re n d e r e d  in  th e  p e r fo r m a n c e  o f  th e  d u tie s  

r e q u ir e d  o f  h im  b y  l a w ; th a t  th e  s a la r y  p a id  th e  d e fe n d -

a n t w a s  fix e d  n o t  b y  o rd in a n c e , b u t  b y  r e s o lu t io n  o f  th e  

T o w n s h ip  C o m m itte e , a n d  th a t  th e  p a y m e n ts  th e r e u n d e r  

w e r e  a c c o r d in g ly  i lle g a l  b e c a u s e  n o t  a u th o r iz e d  b y  la w , 

a n d  th a t  th e  p la in t i f f  is  e n tit le d  to  r e c o v e r  su ch  ille g a l  

p a y m e n ts  a s  m o n e y  h a d  a n d  r e c e iv e d  b y  th e  d e fe n d a n t  to  
its  u se.

T h e  c o m p la in t  fu r th e r  a lle g e d  th a t  p r io r  to  th e  p a s s a g e  

o f  sa id  r e s o lu t io n , d e fe n d a n t  o b ta in e d  c o m p e n s a t io n  fo r  

h is  s e r v ic e s  a s  T o w n s h ip  C le r k  b y  p r e s e n t in g  f r o m  tim e  to  

t im e  to  th e  T o w n s h ip  C o m m itte e , b ills  o r  s ta te m e n ts  o f  

a m o u n ts  d u e  h im  f o r  s e r v ic e s  r e n d e r e d ;  th a t  sa id  b ills  a n d  

s ta te m e n ts  w e r e  n o t  ite m iz e d  a n d  v e r ifie d  b y  th e  o a th  o f  

th e  d e fe n d a n t  b u t  c a lle d  fo r  th e  p a y m e n t  o f  a  lu m p  su m  

w it h o u t  e x h ib it in g  th e  n a tu r e  a n d  p a r t ic u la r s  o f  th e  s e r -

v ic e s  r e n d e r e d  o r  s h o w in g  h o w  su ch  b il ls  w e r e  m a d e  u p ; 

th a t  S e c t io n  1 o f  th e  A c t  r e s p e c t in g  th e  e x p e n d itu r e  o f  

p u b lic  m o n e y  b y  m u n ic ip a l c o r p o r a t io n s  ( 3  C o m p . S t a t .  

3 6 6 5 ) ,  r e n d e r s  it u n la w fu l  f o r  th e  T o w n s h ip  C o m m itte e  

o f  a n y  T o w n s h ip  in  th is  S t a t e  to  p a y  o u t  o r  d is b u r s e  a n y  

m o n e y s  t o  a n y  p e r s o n  u n le s s  th e  p e r s o n  c la im in g  o r r e c e iv -
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m g  s a id  m o n e y s  sh a ll  fir s t  p r e s e n t  to  th e  p a r t y  o r  p a rt ie s  

p a y in g  a n y  su ch  m o n e y s  a  d e ta ile d  b ill  o f  ite m s  o r  d e -

m a n d , s p e c i f y in g  p a r t ic u la r ly  h o w  su ch  b ill is  m a d e  up, 

a n d  th e  d a te s  a n d  n a m e s  o f  th e  p e r s o n s  t o  w h o m  th e  

a m o u n ts  c o m p o s in g  su ch  b ill  o r  d e m a n d  w e r e  s e v e r a lly  

p a id , w it h  th e  a ff id a v it  o f  th e  p a r t y  c la im in g  p a y m e n t  o f  

su ch  b ill o r  d e m a n d  th a t  th e  sa m e  is c o r r e c t ; th a t  u n d e r  

th is  s e c tio n , th e  p a y m e n ts  m a d e  t o  d e fe n d a n t  u p o n  b ills  

u n ite m iz e d  a n d  u n v e r if ie d  w e r e  i lle g a l  a n d  u n a u t h o r iz e d ; 

a n d  th a t  p la in t i f f  is  e n tit le d  to  r e c o v e r  th e  a m o u n t  so  

p a id  d e fe n d a n t  a s  m o n e y s  h a d  a n d  r e c e iv e d  b y  th e  d e -

fe n d a n t  f o r  i t s  u se . A n n e x e d  to  th e  c o m p la in t  w a s  an  

ite m iz e d  s ta te m e n t o f  th e  v a r io u s  a m o u n ts  s o  p a id  to  th e  
d e fe n d a n t .

T h e  c o m p la in t  t h u s  p r e s e n te d  t w o  d if fe r e n t  d e m a n d s  

f o r  r e c o v e r y . F ir s t ,  f o r  th o s e  p a y m e n ts  m a d e  c o n t r a r y  

to  la w  u p o n  u n ite m iz e d  a n d  u n v e r if ie d  b ills , a n d  s e c o n d ly , 

th e  p a y m e n ts  m a d e  b y  w a y  o f  s a la r y  w h e r e  n o  r ig h t  e x is t -

ed  u n d e r  th e  c ir c u m s ta n c e s  t o  p a y  a  s a la r y .

Questions Raised by Defendant’s Motion.

T h e  d e fe n d a n t  a tta c k e d  th e s e  d e m a n d s  s e p a r a te ly . H e  

in s is te d  th a t  w ith  re s p e c t  to  th e  p a y m e n ts  m a d e  b y  w a y  
o f  s a l a r y :

1. T h a t  su ch  p a y m e n ts  w e r e  v o lu n t a r y  a n d  c o u ld  n o t 
b e  r e c o v e r e d  b a c k .

2. T h a t  su ch  p a y m e n ts  h a v in g  b e e n  m a d e  b y  v ir t u e  o f  

a  r e s o lu t io n  d u ly  p a ss e d  b y  th e  T o w n s h ip  C o m m itte e , 

th e ir  v a l id i t y  c o u ld  n o t  b e  im p e a c h e d  in  a  s u it  o f  th is  

n a tu r e , b u t  o n ly  in  p r o c e e d in g s  d ir e c te d  t o  a  d e te r m in a -

t io n  o f  th e  le g a l i t y  o f  th e  r e s o lu t io n  its e lf .

A n d  w ith  r e s p e c t  to  th e  p a y m e n ts  m a d e  u p o n  u n ite m -

iz e d  a n d  u n v e r if ie d  b ills , th e  d e fe n d a n t  c o n t e n d e d :
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1 . T h a t  su ch  p a y m e n ts  w e r e  v o lu n t a r y  a n d  c o u ld  n o t 
b e  r e c o v e r e d  b a ck .

2. T h a t  it  d id  n o t  a p p e a r  b y  w a y  o f  d ir e c t  a lle g a t io n  

in  th e  c o m p la in t  th a t  su c h  p a y m e n ts  w e r e  n o t  le g a l ly  d u e  

a n d  o w in g  to  d e fe n d a n t  fr o m  p la in t if f .

3 . T h a t  th e  c o m p la in t  d id  n o t  s p e c i f y  w h a t  b ills  o f  

th o s e  s p e c ifie d  in  th e  b il l  o f  p a r t ic u la r s  a n n e x e d  th e r e to  

w e r e  u n ite m iz e d  a n d  u n v e r if ie d , a n d  th a t  d e fe n d a n t  w a s , 

t h e r e fo r e ,  in  ig n o r a n c e  a s  to  w h a t  'ite m s th e  p la in t i f f  

c h a r g e s  h im  w it h  a s  n o t  h a v in g  b ee n  p r e s e n te d  in  th e  
m a n n e r  r e q u ir e d  b y  la w .

T h e  p r in c ip a l q u e s tio n s  o f  la w  r a is e d  b y  th e  d e fe n d -

a n t ’s m o t io n  to  q u a s h  w e r e  first, the objection of volun-
tary payment  ̂ and secondly, the objection of collateral 
attack. I t  w a s  o n  th e  la t t e r  g r o u n d  th a t  th e  t r ia l  C o u r t  

fe l t  c o m p e lle d  to  r e n d e r  ju d g m e n t  in  d e fe n d a n t ’s f a v o r ;  

o n  th e  o th e r  q u e s tio n s  its  d e c is io n  su p p o r te d  th e  p la in t if f .

ARGUMENT.

Foreword.

B e f o r e  c o m m e n c in g  o u r  a r g u m e n t  o n  th e  d e fe n d a n t ’ s 

o b je c t io n s , w e  w is h  to  c a ll  a tte n tio n  to  th e  p o s it io n  in  

w h ic h  th e  p la in t i f f ’ s r ig h t s  h a v e  b e e n  p la c e d  b y  p r io r  

a d ju d ic a t io n  o f  th e  m a tte r s  c o n ta in e d  in  th is  ca se . B e -

fo r e  th is  a c t io n  a t  la w  w a s  b r o u g h t , a  b il l  in  e q u ity  w a s  

filed  b y  th e  p r e s e n t  p la in t i f f  a g a in s t  th e  d e fe n d a n t  f o r  a n  

a c c o u n t in g  o f  th e  m o n e y s  r e c e iv e d  b y  h im  a s  c le r k  o f  th e 

T o w n s h ip .  T o  su ch  b ill, th e  d e fe n d a n t  d e m u r r e d , a n d  

fr o m  th e  o r d e r  o f  th e  C o u r t  o f  C h a n c e r y  o v e r r u l in g  th is
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d e m u r r e r  a p p e a le d  t o  th e  C o u r t  o f  E r r o r s  a n d  A p p e a ls . 

T h a t  C o u r t  r e v e r s e d  th e  lo w e r  C o u r t ’ s r u lin g , s a y in g ,  in  
a  d e c is io n  r e p o r te d  in  8 5  Atl. 3 4 7 :

“ I t  is e v id e n t  f r o m  th e  s ta te m e n t o n  th e  fa c e  o f  

th e  b ill a n d  its  p r a y e r  f o r  d is c o v e r y  th a t  th is  is 

a  p u r e  c o lle c t io n  su it  b y  a  c r e d it o r  a g a in s t  h is  

d e b to r  f o r  m o n e y  h a d  a n d  r e c e iv e d  to  th e  u se  o f  

th e  fo r m e r , f o r  w h ic h  a n  a c t io n  a t la w  w il l  l ie .”

T h e  C o u r t  o f  E r r o r s  h e ld , b y  r e fe r e n c e  to  a  c o n te m p o r -

a n e o u s  d e c is io n , th a t  th e  p la in t i f f ’s  r e m e d y  w a s  e ith e r  in  

d ir e c t  a tt a c k  b y  m a n d a m u s  o r  in  ju s t  su ch  a s u it  a s p la in -

t i f f  h a s  n o w  b r o u g h t.

B u t  it  is  e v id e n t  f r o m  th e  n a tu r e  o f  th e  c a s e  th a t  m a n -

d a m u s  a t  th is  la te  h o u r  w o u ld  b e b a r re n  o f  r e s u lts  a n d  

th a t  th e  o n ly  re a l r e m e d y  r e m a in in g  lie s  in  th e  p r e s e n t  

a c t io n . T h a t  th e  p a y m e n ts  o f  m o n e y  f o r  w h ic h  r e c o v e r y  

is  s o u g h t  w e r e  m a d e  in  d e fia n c e  o f  la w  c a n n o t  b e  d e n ie d  

a n d  is  n o t  d e n ie d  b y  th e  d e fe n d a n t  in  h is  m o tio n  t o  q u a sh . 

W h y  th e n , s h o u ld  th e  p la in t i f f  b e  p u t  t o  th e  d if f ic u lty  o f  

a n o th e r  a c t io n  in  o r d e r  to  o b ta in  th e  d e c is io n  o f  th e  c o u r t  

th a t  c e r ta in  a c ts  a r e  i lle g a l  w h ic h  a  p u b lic  la w  o f  th e  

S t a t e  e x p r e s s ly  d e c la r e s  a re  i l le g a l?  T h e  a p p e lla n t  h a s  

m a d e  a  c a r e f u l  a n d  th o r o u g h  in v e s t ig a t io n  o f  th e  a u t h o r i-

t ie s  o n  th is  q u e s tio n  a n d  ca n  s a y  w it h o u t  h e s ita tio n  th a t  

th e r e  is  n o  d e c is io n  e ith e r  in  th is  S t a te  o r  in  a n y  o f  th e  

o th e r  S ta te s  o f  th e  U n io n  in  w h ic h  su ch  a  p o s it io n  w a s  

a tte m p te d  a s  h a s  b ee n  ta k e n  b y  th e  d e fe n d a n t  in  th e  ca se  

a t  b a r.

I. Defendant’s Objection of Voluntary Payment.

T h e  d e fe n d a n t, in  h is  m o tio n  t o  q u a sh , r a is e s  th e  o b -

je c t io n  to  th e  p la in t i f f ’ s r ig h t  o f  r e c o v e r y  th a t  th e  p a y -  • 

m e n ts  m a d e  b o th  a s  s a la r y  a n d  in  th e  fo r m  o f  per diem
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c o m p e n s a t io n  w e r e  v o lu n t a r y  p a y m e n ts  a n d  b y  v ir t u e  o f  

a  fa m il ia r  r u le  o f  la w  n o t  r e c o v e r a b le  b y  th e  p a y e r .

T h e  g e n e r a l  r u le  is  c o n c e d e d  t o  b e  th a t  m o n e y  v o lu n -

t a r i ly  p a id , w it h  a  fu l l  k n o w le d g e  o f  a ll  th e  fa c ts ,  a n d  

w it h o u t  a n y  f r a u d ,  d u re s s  o r  e x t o r t io n ,  c a n n o t  b e  r e c o v -

e r e d  b a c k , a lth o u g h  n o  o b lig a t io n  to  m a k e  th e  p a y m e n t  

e x is te d . A n d  th is , in  g e n e r a l,  is a ls o  t r u e  w ith  re sp e c t 

to  p a y m e n ts  v o lu n t a r i ly  m a d e  u n d e r  a  m is ta k e  o r  in 

ig n o r a n c e  o f  th e  la w . T h is  g e n e r a l  ru le , h o w e v e r ,  l ik e  

a ll  o th e r s , h a s  its  e x c e p t io n s ;  a n d  n o  e x c e p tio n  to  th e  

g e n e r a l  r u le  n o w  u n d e r  c o n s id e r a t io n  is  m o r e  f ir m ly  e s -

ta b lis h e d  th a n  th a t  i lle g a l  p a y m e n ts  m a d e  to  p u b lic  o ffice rs  

b y  m is ta k e  o f  la w  :a n  h e r e c o v e r e d  b a ck . ( 3 0  Cyct
1 3 1 5 )

A  m u n ic ip a l c o r p o r a t io n  ca n  a c t  o n ly  b y  a n d  th r o u g h  

its  a g e n ts . T h e  e x c e p tio n  to  th e  ru le  is  e s ta b lis h e d  

b e c a u s e  th e  c o r p o r a tio n , r e p r e s e n tin g  a s  i t  d o e s , th e  p u b -

lic , c a n n o t  b e  c h a r g e d  w ith  r e s p o n s ib ility  fo r  th e  u n a u -

th o r iz e d  a n d  i lle g a l  a c ts  o f  its  a g e n ts . T h e  g e n e r a l  r u le  

is  t h a t  th e  p r in c ip a l m a y  r e c o v e r  h is  p r o p e r t y  o r  its  

v a lu e  f r o m  a  th ir d  p e r s o n  w h e r e  it h a s  b ee n  w r o n g f u l ly  

t r a n s f e r r e d  b y  h is  a g e n t  c o n t r a r y  to  in s tr u c t io n s  o r  in  

e x c e s s  o f  a u th o r ity .  U n a u t h o r iz e d  p a y m e n ts  o f  m o n e y  

m a d e  b y  a n  a g e n t  m a y  a s  a  ru le  b e  r e c o v e r e d  b y  th e  p r in -

c ip a l a s  m o n e y  h a d  a n d  r e c e iv e d . ( 3 1  Cyc, 16 0 5 . >
A n  e x a m in a t io n  o f  th e  a u th o r it ie s  w ill  s h o w  th a t  it is 

th e  e s ta b lis h e d  r u le  in  a ll  th e  s ta te  a n d  fe d e r a l  c o u r ts  

th a t  u n a u th o r iz e d  a n d  i l le g a l  p a y m e n ts  m a d e  b y  th e  

a g e n ts  o f  a  m u n ic ip a l c o r p o r a t io n  c a n  b e r e c o v e r e d  b a c k  

b y  th e  c o r p o r a t io n  in  a n  a c t io n  f o r  m o n e y  h a d  a n d  r e -

c e iv e d , a n d  th a t  th e  d e fe n s e  o f  v o lu n t a r y  p a y m e n t  to  su ch  

a n  a c t io n  is  n o t  a v a ila b le . I t  is  n o t  n e c e s s a r y  to  c ite  th e  

n u m e r o u s  d e c is io n s  r e c o g n iz in g  th is  d o c tr in e  b e c a u s e  th e  

q u e s tio n  h a s  b e e n  fin a lly  s e tt le d  a n d  d e te rm in e d  b y  th e  

C o u r t  o f  E r r o r s  a n d  A p p e a ls  o f  t h is  S ta te ,  in  th e  ca se s  

o f  Demarest vs. Inhabitants of New Barbadoes, 4 0  N. J.
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L. 6 0 4 ;  City of Camden vs. Varney, 6 3  N. J. L. 3 2 5 ;  

Freeholders, of Morris County vs. Freeman, 4 4  N. J. L., 
6 3 2 4  and Troth vs. Freeholders of Camden, 6 0  N. J. L., 
193-

T h e  c a s e  o f  Demarest vs. The Inhabitants of New 
Barbadoes w a s .  a n  a c t io n  in  a s s u m p s it  b y  th e  T o w n s h ip  

o f  N e w  B a r b a d o e s  f o r  th e  r e c o v e r y  o f  fe e s  r e c e iv e d  b y  

D e m a r e s t  a s  C o lle c t o r  b e y o n d  th e  fe e s  a llo w e d  b y  la w . 

T h e  c a u s e  w a s  t r ie d  w it h o u t  a j u r y  b e f o r e  M r .  J u s t ic e  

D ix o n ,  a n d  ju d g m e n t  w a s  e n te re d  in  f a v o r  o f  th e  T o w n -

s h ip  f o r  th e  a m o u n t  o f  th e  o v e r c h a r g e s . T h e r e  w a s  n o  

f r a u d  a n d  n o  m is ta k e  in  m a tte r s  o f  f a c t  a lle g e d  o n  e ith e r  

s id e . T h e  e x c e p tio n s  a r g u e d  in  th e  C o u r t  o f  E r r o r s  r e -

la te d  to  t w o  q u e s tio n s , r u le d  a d v e r s e ly  t o  th e  d e fe n d a n t  

b e lo w . F ir s t ,  w e r e  th e  fe e s  n o w  s o u g h t  t o  b e  r e c o v e r e d  

i l le g a l ly  c h a r g e d  b y  th e  c o lle c to r , a n d , s e c o n d ly , d id  th e  

a c t io n  o f  th e  T o w n s h ip  C o m m itte e , in  a u d it in g  a n d  a p -

p r o v in g  th e  b ills  a n d  s e tt l in g  w ith  th e  c o lle c to r  p r e c lu d e  

th e  T o w n s h ip  fr o m  r e c o v e r in g  th e m  b a c k ?  T h e  C o u r t  

o f  E r r o r s ,  in  h o ld in g  t h a t  th e  fe e s  s o u g h t  to  b e r e c o v e r e d  

in  th e  s u it  w e r e  i l le g a l ly  c h a r g e d  b y  th e  c o lle c to r ,,  s a i d :

“ T h e  p r in c ip le  e n u n c ia te d  a n d  a p p lie d  in  m a k -

in g  th e m , th a t  n o  p u b lic  o ffic e r  c a n  b e  e n tit le d  to  

c o m p e n s a t io n  f o r  h is  p u b lic  s e r v ic e s  s a v e  b y  e x -

p r e s s  e n a c tm e n t, ta k e n  in  c o n n e c t io n  w it h  th e  c le a r  

a n d  e x p lic i t  w o r d s  o f  th e  s ta tu te , a d m its  o f  n o  

c o n c lu s io n  o th e r  th a n  th a t  a r r iv e d  a t  b e lo w , th a t  

th e  fe e s  s o u g h t  to  b e  r e c o v e r e d  w e r e  c h a r g e d  b y  
th e  c o lle c to r  w it h o u t  a u t h o r it y  o f  la w .”

A n d  in  d e a lin g  w it h  th e  s e co n d  q u e s tio n  ra is e d , th e  C o u r t  

s a i d :

“ H a v in g  b e e n  p a id  w ith  th e  a p p r o v a l o f  a n d  o n  

s e tt le m e n t w ith  th e  T o w n s h ip  C o m m itte e , c a n  

th e y  b e  r e c o v e r e d  in  th is  s u it ?  T h a t  t h e y  c o u ld  

n o t  b e  r e c o v e r e d  w a s  c o n te n d e d  f o r  b y  th e  p la in -
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t i f f  in  e r r o r  o n  th e  g r o u n d  th a t  th e y  w e r e  v o lu n -

t a r y  p a y m e n ts  b y  th e  c o m m itte e , w it h  fu l l  k n o w -

le d g e  o f  th e  fa c t s ,  a n d  w it h o u t  m is ta k e  o r  f r a u d ;  

a n d  a ls o  u p o n  th e  fu r th e r  g r o u n d  th a t  th e  c o m -

m itte e , in  e x a m in in g  a n d  p a s s in g  u p o n  th e  c o l-

le c t o r ’ s  a c c o u n ts , w e r e  ju d g e s ,  a n d  th a t  th e ir  j u -

d ic ia l  a c t io n  c a n n o t  b e  im p e a c h e d  in  th is  su it. 

N e it h e r  o f  th e s e  c o n te n tio n s  c a n  p r e v a il.  T h e  

p o w e r s  o f  th e  T o w n s h ip  C o m m itte e  a r e  o n ly  th o s e  

c o n f e r r e d  b y  s ta tu te . I n  Callahan vs. Morris, i  

Vroom, 16 0 , th e y  a r e  h e ld  to  h a v e  n o  c o m m o n  la w  

p o w e r  to  b in d  th e  to w n s h ip , a n d  th e  im p o r ta n c e  

is  a d v e r te d  t o  o f  p r o t e c t in g  th e  p e o p le  a g a in s t  

th e ir  o w n  s e r v a n ts  b y  c o n fin in g  th e m  w it h in  th e  

s tr ic t  l im its  o f  th e  p o w e r s  c o n f e r r e d  b y  la w . B y  

s e c t io n  t w e lv e  o f  th e  a c t  r e s p e c t in g  to w n s h ip s , 

( R e v .  p a g e  1 1 9 5 ), it  is  e n a c te d  th a t  th e y  sh a ll 

h a v e  a u t h o r it y  a n d  th a t  it  s h a ll b e  th e ir  d u t y  to  

e x a m in e , in s p e c t  a n d  r e p o r t  to  th e  a n n u a l o r  o th e r  

t o w n  m e e tin g s  th e  a c c o u n ts  a n d  v o u c h e r s  o f  th e  

t o w n s h ip  o ffice rs , a n d  s u p e r in te n d  th e  e x p e n d i-

tu r e  o f  t o w n s h ip  m o n e y s . H e r e  is n o th in g  in -

d ic a t in g  o r  s u g g e s t in g  f o r  th e m  th e  c h a r a c te r  o f  

ju d g e s ,  w h o s e  fu n c t io n  it  is to  h e a r  p a r t ie s  a n d  

d e te rm in e  b e tw e e n  th e m . T h e y  w e r e  c o r r e c t ly  

h e ld  in  t h is  c a s e  to  b e  a u d ito r s  t o  e x a m in e , in -

sp e ct a n d  r e p o r t , th e  c le r k s  o r  s e r v a n ts  o f  th e  c o r -

p o r a t io n , a n d  n o t  its  ju d g e s  to  h e a r , t r y  a n d  d e te r -

m in e  w it h o u t  n o tic e . T h e  c o m m itte e  a n d  th e  c o l-

le c to r  b o th  d e r iv e  th e ir  p o w e r s  s o le ly  f r o m  th e  

le g is la tu r e , a n d  e a c h  is  p r e s u m e d  to  k n o w  th e  l im it  

o f  th e  p o w e r s  p o ss e ss e d  b y  th e  o th e r . T h e  c o m -

m itte e  a r e  th e  a g e n ts  o f  th e  to w n s h ip  o n ly  so  f a r  

a s th e y  a c t  w it h in  th e  e x p r e s s  p r o v is io n s  o f  th e  

la w . P a y m e n t s  m a d e  o r  s a n c tio n e d  b y  th e m  n o t  

a u th o r iz e d  b y  le g is la t iv e  e n a c tm e n t  a r e  ultra vires,
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o u ts id e  o f  th e ir  a g e n c y , a n d  c a n n o t  b in d  th e ir  p r in -

c ip a ls , th e  p e o p le . P a y m e n t s  r e c e iv e d  b y  o n e  

k n o w in g  th e  a g e n t  t o  b e  u n a u th o r iz e d  t o  m a k e  

th e m , m a y  b e  r e c o v e r e d  b y  th e  p r in c ip a l a s  m o n e y  

w r o n g f u l l y  h a d  a n d  r e c e iv e d . T h e  d o c tr in e s  o f  

a c q u ie s c e n c e  a n d  v o lu n t a r y  p a y m e n t, in s is te d  o n  

h e re , h a v e  n o  p la c e , b e c a u s e  th e  p a y m e n ts  w e r e  

n o t  b y  th e  p la in t i f f  n o w  s e e k in g  r e c o v e r y , n o r  b y  

its  s a n c tio n  o r  a p p r o v a l. T h e  a p p lic a t io n  o f  th is  

n e c e s s a r y  a n d  s a lu ta r y  r u le  w il l  n o t  in t e r f e r e  w ith  

o r  d is tu r b  s e tt le m e n ts  m a d e  w ith  T o w n s h ip  C o m -

m itte e s  w h e r e  u n a ffe c te d  b y  i l le g a li t y  o r  fr a u d . 

A c t i n g  in  g o o d  fa i t h  a n d  w it h in  th e ir  s t a tu t o r y  

p o w e r s , t h e ir  s e tt le m e n ts  w i l l  fu r n is h  a n  a d e q u a te  

p r o te c t io n  a g a in s t  fu t u r e  c la im s  o r  l it ig a t io n  b y  

th e  p u b lic .”

I n  th e  c a s e  o f  City of Camden vs. Varney, a b o v e  r e -

fe r r e d  to , it w a s  e x p r e s s ly  h e ld  b y  th e  C o u r t  o f  E r r o r s  

a s  f o l l o w s :

“ M o n e y  p a id  b y  a  m u n ic ip a l c o r p o r a t io n  to  o n e  

o f  its  o ffic e rs  in  e x c e s s  o f  h is  l a w f u l  fe e s  m a y  b e 

r e c o v e r e d  b y  th e  c o r p o r a t io n  in  a n  a c t io n  a g a in s t  

th e  o ffice r  f o r  m o n e y  h a d  a n d  r e c e iv e d  t o  its  u se , 

a lth o u g h  th e  p a y m e n ts  w e r e  m a d e  o n  th e  o r d e r  o f  

its  g o v e r n in g  b o d y , w it h  fu l l  k n o w le d g e  o f  th e  

fa c t s  a n d  w ith o u t  fr a u d . T h e  d e fe n s e  o f  v o lu n -

t a r y  p a y m e n t  is  n o t  a v a ila b le  in  su ch  a c a s e .”

T h is  w a s  a  s u it  b y  th e  C i t y  o f  C a m d e n  to  r e c o v e r  a lle g e d  

o v e r p a y m e n ts  o f  fe e s  m a d e  b y  its  t r e a s u r e r  to  its  c le r k . 

T h e  d e fe n s e  w a s  firs t, th a t  th e  fe e s  w e r e  p a id  u p o n  a  

l a w f u l  e x a c t io n ;  a n d  se c o n d , t h a t  t h e ir  p a y m e n t  w a s  v o l -

u n t a r y  th r o u g h  th e  o r d e r  o f  th e  C i t y  C o u n c il ,  w ith  fu l l  

k n o w le d g e  o f  th e  fa c t s  a n d  w it h o u t  f r a u d  o n  e ith e r  sid e . 

T h e  t r ia l  J u d g e  d ir e c te d  a  v e r d ic t  in  f a v o r  o f  th e  p la in tif f .
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A f t e r  d e c id in g  th a t  th e  fe e s  s o u g h t  to  b e  r e c o v e r e d  in  

th e  s u it  h a d  b e e n  p a id  i l le g a l ly  a n d  w it h o u t  s t a tu t o r y  a u -

t h o r ity ,  th e  C o u r t  o f  E r r o r s  s a i d :

“ I t  w a s  d e c id e d  b y  th e  u n a n im o u s  ju d g m e n t  o f  

th is  c o u r t , in  Demaxrest vs. Inhabitants of New  
Barbadoes, n  Vroom, 6 0 4 , th a t  a  T o w n s h ip  C o m -

m itte e  d e a lin g  w ith  a  c o lle c to r  o f  t a x e s  a r e  a g e n ts  

o n ly  so  f a r  a s  th e y  a c t  w it h in  e x p r e s s  p r o v is io n s  

o f  la w , a n d  th a t  p a y m e n ts  m a d e  o r  s a n c tio n e d  b y  

th e m  n o t  a u th o r iz e d  b y  le g is la t iv e  e n a c tm e n t  a r e  

ultra vires, o u ts id e  o f  t h e ir  a g e n c y , a n d  c a n n o t  

b in d  th e ir  p r in c ip a ls — th e  p e o p le . I t  w a s  fu r t h e r  

a d ju d g e d  th a t  u n a u th o r iz e d  p a y m e n ts  m a d e  b y  th e  

c o m m itte e  to  t h e  c o lle c t o r  m ig h t  b e  r e c o v e r e d  as 

m o n e y  w r o n g f u l l y  h a d  a n d  r e c e iv e d . T h e  d o c -

tr in e  o f  a c q u ie s c e n c e  a n d  v o lu n t a r y  p a y m e n t, in -

s is te d  o n  th e r e  a s  h e r e , w a s  h e ld  t o  h a v e  n o  p la c e  

b e c a u s e  th e  p a y m e n ts  w e r e  n o t  b y  th e  to w n s h ip  n o r 

w it h  its  s a n c tio n  o r  a p p r o v a l. T h is  •decision  c o n -

t r o ls  in  th e  p r e s e n t  c a s e  f o r  it is  e n t ir e ly  p a ra lle l.  

T h e  r ig h t  t o  a n y  fe e s  r e s t in g  e n t ir e ly  o n  s ta tu te , 

th e  k n o w le d g e  o f  th e  c le r k  o f  th e  l im it  o f  th e  

c o u n c il ’ s  a u t h o r it y  m u s t  b e  p r e s u m e d .”

T h e  c a s e  o f  Freeholders of Morris County vs. Free-
man, a b o v e  r e fe r r e d  to , w a s  a  s u it  b r o u g h t  o n  b e h a lf  o f  

th e  c o u n ty  t o  r e c o v e r  m o n e y  o b ta in e d  b y  th e  d e fe n d a n t  

f r o m  th e  p la in t i f f  f o r  fe e s  p a id  b y  h im  a s  S h e r i f f  o f  M o r -

r is  C o u n t y  t o  w itn e s s e s  u p o n  t r ia l  o f  a n  in d ic tm e n t  

a g a in s t  a  p e r s o n  w h o  w a s  th e re o n  c o n v ic te d  a n d  s e n te n c e d  

to  S t a te  P r i s o n ; a n d  a ls o  m o n e y s  c la im e d  b y  th e  d e fe n d -

a n t  a s  S h e r i f f  f r o m  th e  p la in t i f f  f o r  j a i l  fe e s  o n  th e  a d m is -

s io n  a n d  d is c h a r g e  o f  p r is o n e r s  in  th e  C o u n t y  J a il.  In  a f -

f ir m in g  th e  ju d g m e n t  r e n d e r e d  in  f a v o r  o f  th e  p la in t if f ,  

th e  C o u r t  o f  E r r o r s  r e a s s e r te d  th e  d o c tr in e  la id  d o w n  b y  

it  in  th e  p r io r  ca se  o f  Demurest vs. Inhabitants of New
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Barbadoes, a n d  h e ld  it  to  b e  th e  g e n e r a l  p r in c ip le  th a t  n o  

p u b lic  o ffic e r  c a n  b e  e n tit le d  to  c o m p e n s a t io n  f o r  h is  p u b -

l ic  s e r v ic e s  s a v e  b y  e x p r e s s  e n a c tm e n t.

T h e  c a s e  o f  Troth vs. Freeholders of Camden, a b o v e  

r e f e r r e d  to , w a s  a n  a c t io n  b y  C a m d e n  C o u n t y  to  r e c o v e r  

c e r ta in  fe e s  r e c e iv e d  b y  th e  d e fe n d a n t  a s  C le r k  o f  th e  

C o u n t y  o f  C a m d e n  a n d  f o r  th e  p a y m e n t  o f  w h ic h  it  w a s  

c o n te n d e d  o n  b e h a lf  o f  th e  c o u n ty  th e re  w a s  n o  a u t h o r it y  

u n d e r  th e  sta tu te . I n  a ff ir m in g  th e  ju d g m e n t  r e n d e r e d  in  

f a v o r  o f  th e  c o u n ty  in  th e  c o u r t  b e lo w , th e  C o u r t  o f  

E r r o r s  h e ld  th a t  th e  c o u n ty  w a s  e n tit le d  to  r e c o v e r  th e  

u n a u th o r iz e d  fe e s  r e c e iv e d  b y  th e  d e fe n d a n t  u n d e r  th e  

r u le  la id  d o w n  in  th e  c a s e  o f  Demurest- vs. Inhabitants of 
New Barbadoes.

W it h  r e s p e c t  to  th e  p r e s e n t  c a s e , th e re  c a n  b e  n o  d e n ia l 

o f  th e  f a c t  ( a n d  th e  d e fe n d a n t  d id  n o t  a tte m p t  su ch  d e -

n i a l ) ,  th a t  th e  p a y m e n ts  r e c e iv e d  b y  th e  d e fe n d a n t  w e r e  

u n a u th o r iz e d . S o  f a r  a s  th e  p a y m e n ts  b y  w a y  o f  f ix e d  

s a la r y  a r e  c o n c e rn e d , it  is  s u b m itte d  th a t  in  th e  a b s e n c e  o f  

a n  o r d in a n c e  o f  th e  T o w n s h ip  C o m m itte e  f ix in g  th e  s a l-

a r y ,  th e re  w a s  n o  a u t h o r i t y  f o r  su ch  p a y m e n t s ; a n d  h e n ce , 

th e y  w e r e  m a d e  in  v io la t io n  o f  th e  r u le  th a t  n o  p u b lic  

o ffic e r  c a n  b e  e n tit le d  to  co m p en satio n * f o r  his. p u b lic  s e r -

v ic e s  s a v e  b y  e x p r e s s  e n a c tm e n t. A c c o r d in g ly ,  th e  a c -

t io n  o f  th e  T o w n s h ip  C o m m itte e  in  f ix in g  th e  d e fe n d -

a n t ’s  s a la r y  in  a n y  o th e r  w a v  th a n  th a t  p o in te d  o u t  b y  

la w  w a s  i l le g a l  a n d  u n a u th o r iz e d . W it h  re s p e c t  to  th e  

p a y m e n ts  m a d e  to  th e  d e fe n d a n t  u p o n  b ills  a n d  s ta te -

m e n ts  p r e s e n te d  b y  h im  w ith o u t  th e  sa m e  b e in g  ite m iz e d  

a n d  v e r if ie d  a s  r e q u ir e d  b y  la w , th e  s a m e  r u le  a p p lie s . 

T h e  la n g u a g e  o f  th e  s ta tu te  in  e ffe c t  i s  th a t  it  s h a ll b e  u n -

l a w f u l  f o r  th e  T o w n s h ip  C o m m itte e  o f  a n y  to w n s h ip  to  

p a y  o u t  a n y  o f  th e  t o w n s h ip ’ s  m o n e y  e x c e p t  u p o n  th e  

p r e s e n ta t io n , b y  th e  p a r t y  c la im in g  p a y m e n t, o f  a n  ite m -

iz e d  b ill, s h o w in g  h o w  th e  c la im  is  m a d e  u p , a n d  v e r ifie d  

b y  h is  a ff id a v it  a s to  th e  c o r r e c tn e s s  o f  th e  d e m a n d . (3
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C o m p . S t . ,  p. 3 6 6 5 , S e c . 7 2 7 .)  T h e  T o w n s h ip  C o m m it -

te e , t h e r e fo r e ,  h a d  n o  a u t h o r it y  to  p a y  b il ls  n o t  p r e s e n te d  

in  th e  m a n n e r  a n d  fo r m  r e q u ir e d  b y  la w  a n d , b y  th e  a u -

t h o r i t y  o f  th e  c a s e s  c ite d , p a y m e n ts  s o  m a d e , b e in g  u n -

a u th o r iz e d , c a n  be r e c o v e r e d  b a c k .

I t  is  fu r th e r  s u b m itte d  th a t  th is  v e r y  q u e s tio n  u n d e r  

d is c u s s io n  h a s  r e c e iv e d  th e  l ig h t  o f  ju d ic ia l  in te r p r e ta t io n . 

W h e n  th is  s a m e  c a s e  w a s  b e f o r e  th e  C o u r t  o f  E r r o r s  a n d  

A p p e a ls  t o  w h ic h  it  h a d  b e e n  c a r r ie d  b y  a p p e a l f r o m  th e  

C h a n c e llo r ’s d e c r e e  in  f a v o r  o f  th e  p la in t i f f  a s  n o te d  

a b o v e , th a t  tr ib u n a l, in  o v e r r u l in g  th e  lo w e r  C o u r t ,  u se d  

la n g u a g e  c le a r ly  a p p lic a b le  to  th e  p r e s e n t  d is c u s s io n . 

T h e y  g a v e  a s  th e ir  r e a s o n s  f o r  r e v e r s a l  th o s e  s ta te d  in  th e  

o p in io n  filed  in  th e  c a s e  o f  Franklin Township vs. Crane, 
8 5 Atl. 40 8 , w h ic h  w a s  a  s u it  in  e q u ity  fo r  a n  a c c o u n t in g  

filed  b y  th e  p la in t i f f  a g a in s t  a n o th e r  o f  its  fo r m e r  o ffic ia ls . 
T h u s ,  th e  C o u r t  s a i d :

“ T h e  r e c o r d s  k e p t  b y  th e  t o w n s h ip  s h o w  p r e -

c is e ly  h o w  m u ch  m o n e y  c a m e  o r ig in a lly  in to  its  

o ffic e r ’s  h a n d s  a n d  h e  d o e s  n o t  ce a s e  to  o w e  th e m  

to  th e  m u n ic ip a lity . H e  w a s  its  d e b to r  to  th a t  e x -

te n t  a n d  th e  r e m e d ie s  a g a in s t  h im  f o r  th e ir  r e -

c o v e r y  a re  th o s e  w h ic h  th e  c o u r t s  o f  la w  a f f o r d . ’ ’

A n d  a f t e r  p o in t in g  o u t  th a t  th e  p la in t i f f  m ig h t  p u rs u e  

its  r e m e d y  b y  m a n d a m u s  to  c o m p e l C r a n e  to  file  a n  a c -

c o u n t  s h o w in g  j u s t  w h a t  m o n e y s  h e  h a d  r e c e iv e d  a n d  d is -
b u r s e d , th e  C o u r t  fu r t h e r  s a i d :

“ I f  th e  m a n d a m u s  p r o c e e d in g  s h o u ld  fa l l  s h o r t  

o f  c o m p le te  r e l ie f ,  th e  to w n s h ip  h a s  th e  a d d it io n a l 

a n d  a d e q u a te  r e m e d y  t o  r e c o v e r  f r o m  h im  w h a t  

m a y  b e  d u e  it  b y  a n  a c t io n  a t  la w  a g a in s t  h im  fo r  

m o n e y  h a d  a n d  r e c e iv e d . W e  th in k  th e  a d e q u a c y  

o f  th e s e  t w o  r e m e d ie s  s u p p le m e n tin g  ea ch  o th e r  

m u s t  b e  c o n c e d e d  a n d  th a t  fu r t h e r  d is c u s s io n  o n  
th is  h e a d  is u n c a lle d  f o r . ”
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I t  is, t h e r e fo r e ,  s u b m itte d  th a t  in  th e  p r e s e n t  c a s e  th e r e  

is  v i r t u a l ly  a  p e r t in e n t  a d ju d ic a t io n  b y  th e  C o u r t  o f  E r -

r o r s  th a t  th e  p r e s e n t  su it  is p r o p e r ly  b r o u g h t  a n d  c a n  b e  

m a in ta in e d .

II. Defendant’s Objection of Collateral Attack. 

Test to be Applied.

T h e  d o c tr in e  o f  c o lla te r a l  a tt a c k  h a s  b e e n  g iv e n  a  b r o a d  

a n d  v a r ie d  a p p lic a t io n . I t  h a s  b e e n  a p p lie d  w it h  g r e a t e s t  

fr e q u e n c y  t o  a s s a u lts  o n  d e c is io n s  o f  e x t e r n a l  c o u rts . 

A n d  th e r e  t h e  r u le  is th a t  i f  th e  c o lla te r a l  a tt a c k  g o e s  to  

th e  p r im a r y  ju r is d ic t io n  o f  th e  ju d ic ia l  tr ib u n a l,  it  w il l  

b e  u p h e ld , b u t  t h a t  i f  it  c a lls  in  q u e s tio n  o n ly  i r r e g u la r i -

t ie s  o r  fa u lt s  o f  p r o c e d u r e , th e  c o u r t  w i l l  b e  o p e n  o n ly  

t o  d ir e c t  a tta c k . (2 3  Cyc, 1 0 5 5 - 1 0 6 0 .)  T h e  d o c tr in e  

h a s  fo u n d  a p p lic a t io n  a s  w e ll  to  th e  a c ts , th e  d e -

c r e e s , r e v is io n s , fin d in g s , e tc ., o f  q u a s i- ju d ic ia l  t r ib u n a ls , 

su c h  a s  c o m m itte e s , b o a r d s  a n d  c o m m is s io n s , a n d  h a s  

e v e n  b e e n  a p p lie d  t o  g o v e r n m e n ta l b o d ie s  p o s s e s s e d  o f  n o  

ju d ic ia l  d is c r e t io n  w h a t e v e r  a n d  w h o s e  a c ts  a r e  p u r e ly  

m in is te r ia l.  Carron m. Martin, 2 6  N. J. L. 5 9 4 . T o  

su ch  a  c la s s  d o e s  th e  a c t  o f  th e  T o w n s h ip  C o m m itte e  in  

v o t in g  th e  r e s o lu t io n  o f  s a la r y  to  th e  d e fe n d a n t  b e lo n g . 

I n  th is  c la s s  o f  c a se s , w h e r e  th e  a c t  o f  a  q u a s i- ju d ic ia l  o r  

p u r e ly  e x e c u t iv e  b o d y  is  c a lle d  in  q u e s tio n , it w il l  b e  

fo u n d  th a t  th e  ru le  a d m it t in g  c o lla te r a l  a tt a c k  is, f o r  p u r -

p o s e s  o f  p u b lic  p o lic y ,  m o r e  l ib e r a l ly  a p p lie d , a n d  th a t  in  

m a n y  e a se s  n o t o n ly  a  la c k  o f  g e n e r a l  ju r is d ic t io n  o v e r  

th e  s u b je c t  m a tte r  b u t  e v e n  ir r e g u la r it ie s  a p p a re n t  o n  

th e ir  fa c e  w il l  b e  h e ld  o p e n  to  c o lla te r a l  a tt a c k  b y  th e  

c o u rts . In  su ch  c a se s , th e  w o r d  “ ju r is d ic t io n ”  is  g iv e n  

a  b r o a d e r  m e a n in g  th a n  w h e n  u se d  w it h  r e fe r e n c e  t o  th e  

a u t h o r it y  o f  th e  c o u rts , a n d  is e m p lo y e d , a s  d e fin e d  in  th e



14 Brief for Appellant

S t a n d a r d  D ic t io n a r y ,  in  th e  s e n s e  o f  “ l a w f u l  p o w e r  o r  

r ig h t  to  e x e r c is e  o ffic ia l a u t h o r it y  o f  a n y  k in d .”

T h i s  d o c tr in e  o f  c o lla te r a l  a t t a c k  h a s  fo u n d  a s  g r e a t  

a  v a r ie t y  o f  e x p r e s s io n  a s  it  h a s  a p p lic a tio n . “ T h e  d is -

t in c t io n  b e tw e e n  ju r is d ic t io n  in  its  c o m p r e h e n s iv e  s e n s e  

a n d  th e  a d e q u a te  a u t h o r it y  to  m a k e  a  p a r t ic u la r  g r a n t ,  

w h ic h  is  lo o s e ly  c a lle d  th e  ju r is d ic t io n  t o  m a k e  su ch  

g r a n t ,”  ( G a r r is o n ,  J .,  in  Attorney General vs. Sooy Oy-
ster Co., infra), is  h o n o re d  b y  a  g r e a t  v a r ie t y  o f  d if fe r e n t  

n a m e s  a n d  te r m s  o f  e x p r e s s io n , f r o m  th e  “ strictly j u r i s -

d ic t io n a l”  a n d  “ quasi-ju r is d ic t io n a l”  te s t  o f  th e  U n it e d  

S t a te s  S u p r e m e  C o u r t  to  th e  m a n y  d is t in g u is h in g  e p ith e ts  

a p p lie d  b y  le s s e r  t r ib u n a ls . F o r t u n a t e ly ,  w e  n e e d  n o t  b e  

c o n c e rn e d  in  th is  u n iv e r s a l  c o n fu s io n  o f  d ic t io n . In  th e  

r e c e n t  c a s e  o f  Attorney General vs. Sooy Oyster Co., 7 8  

N. J. L. 3 9 4 , J u s t ic e  G a r r is o n  h a s  d r a w n  th e  w e ll- r e c o g -

n iz e d  d is t in c t io n  a n d  la id  d o w n  th e  r u le  o f  c o lla te r a l  a t -

t a c k  w it h  b r i l l ia n t  c o n c is e n e s s . R e f e r r in g  to  th e  t w o  

c o n c e p tio n s  o r  s o r ts  o f  ju r is d ic t io n ,  h e s a y s :

“ W h a t e v e r  o f  d if f ic u lty  th e re  is  in  m a k in g  c le a r  

th is  d is t in c t io n  is  m e r e ly  in c r e a s e d , i f ,  in d e e d , it 

is  n o t  a c t u a lly  c r e a te d  b y  th e  n e c e s s ity  o f  c o n -

s ta n t ly  r e p e a t in g  th e  d e fin it io n  o f  e a ch  s o r t  o f  

ju r is d ic t io n  a s  m e n tio n  is m a d e  o f  it. In  th e  in -

te r e s t , t h e r e fo r e ,  b o th  o f  c la r i t y  a n d  o f  b r e v it y ,  

I  sh a ll, in  t h is  o p in io n , s u b s t itu te  f o r  su ch  c u m -

b e r s o m e  p a r a p h r a s e s  th e  te r m s  generic j u r i s d ic -

t io n  a n d  specific ju r is d ic t io n ,  in te n d in g  to  in d ic a te  

b y  th e  fo r m e r  th e  e x is te n c e  o f  th o s e  e s s e n tia l fa c t s  

in  th e  a b s e n c e  o f  w h ic h  ju r is d ic t io n  o u g h t  n o t  

o r ig in a lly  to  h a v e  b e e n  a s s u m e d , a n d  b y  th e  la tte r , 

th o s e  s u b s id ia r y  c o n d it io n s  in  th e  p r e s e n c e  o f  

w h ic h  o r  r a th e r  in  th e  l ig h t  o f  w h ic h  th e  a u t h o r it y  

a d e q u a te  t o  th e  l a w f u l  p e r fo r m a n c e  o f  so m e  

sp e c ific  a c t  is  r e n d e r e d  q u e s tio n a b le .

“ U s i n g  th e se  te r m s , w e  a r e  a b le  b r ie f ly  to  s ta te
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th e  r u l e : T h a t  th e  la c k  o f  g e n e r ic  ju r is d ic t io n  is  

a v a i la b le  in  c o lla te r a l  p r o c e e d in g s  b u t  t h a t  th e  

la c k  o f  s p e c ific  ju r i s d ic t io n  is: o f  ava il- o n ly  in  s o m e  

f o r m  o f  d ir e c t  a t t a c k .”  ( P a g e  3 9 6 .)

T h is  is th e  te s t  w h ic h  w e . a r e  bound) t o  a p p ly  t o  th e  ca se  

a t  b a r , a n d  in  th e  l ig h t  o f  w h ic h  it  m u s t  e v e n t u a lly  b e 

d e c id e d .

T h e  d e c is io n  in  th e  S o o y  O y s t e r  C o . c a s e  r e s u lte d  

f r o m  a n  a c t io n  in  e je c tm e n t  f o r  th e  p o s s e s s io n  o h  c e r ta in  

o c e a n  la n d s  b e lo w  h ig h  tid e . T h e  b ill  o f  e x c e p tio n s  

s h o w e d  th a t  th e  la n d  w a s  c o v e r e d  b y  t id a l w a t e r s  w h ic h  

m a d e  o u t  a  prima facie c a s e  f o r  - th e  p la in t i f f ,  t o  m e e t 

w h ic h  d e fe n d a n t  in tr o d u c e d  in  e v id e n c e  a  g r a n t  f r o m  th e  

S t a t e 's  R ip a r ia n  C o m m is s io n e r s . T h e  p la in t i f f  th e n  

s o u g h t  to  s h o w  th a t  this* g r a n t  in  r e a l i t y  c o v e r e d  n a tu r a l  

o y s t e r  b e d s, w h ic h  u n d e r  a ir  e x c e p tio n  t o  th e  C o m m is s io n -

e r s ’ a u t h o r it y  w e r e  e x e m p t  f r o m  t h e ir  p o w e r  to  se ll. 

T h e  d e cis io n ; o f  th e  C o u r t  o f  E r r o r s  a ffirm e d  t h a t  o h  th e  

lo w e r  C o u r t ,  h o ld in g  th a t  th e  C o m m is s io n e r s  e x e r c is e d  

“ g e n e r ic ”  ju r is d ic t io n  o v e r  a ll  la n d s  c o v e r e d  b y  t id a l  

w a t e r s  a n d  th a t  a  la c k  o f  “ s p e c ific ”  ju r is d ic t io n  a s  e f -

fe c te d  b y  so m e  e x c e p tio n  to  th e -g e n e r a l  ru le  w o u ld  h a v e  

to  b e  d e te rm in e d  o n  d ir e c t  a tta c k . T h e  C o u r t  h e ld  th a t  

a s  a  c o r o l la r y  to  the- g e n e r a l  r u le  a b o v e  q u o te d  :

“ T h e  e x is te n c e  o f  g e n e r ic  ju r is d ic t io n  in c lu d e d  

th e  r ig h t  to  d e te r m in e  q u e s tio n s  o f  f a c t  o n  w h ic h  

th e  e x is te n c e  o f  a  sp e c ific  ju r is d ic t io n  d e p e n d s ; 

w h ic h  ju r is d ie t io n c b e in g  ju d ic ia l  in  c h a r a c t e r  fa l ls  

w it h in  th e  e s ta b lis h e d  r u le  r e s p e c t in g  th e  c o n c lu -

s iv e  e f fe c t  to  b e  g iv e n  t o  th e  fin d in g s  o f  sp e c ia l 

t r ib u n a ls  a c t in g  w ith in  th e  sc o p e  o f  th e ir  a u t h o r i-

t ie s .”  ( P a g e  3 9 8 .)

T h e  fa c t s  in  th is  c a s e  d o  n o t  p a ra lle l th o s e  in  th e  c a s e  

a t  b a r , b u t  th e  p r in c ip le  o f  la w  in v o lv e d  is  id e n tic a l.
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New Jersey Cases.

W it h  th is  c o n c is e  s ta te m e n t  o f  th e  te s t  in  m in d , a  

c le a r e r  u n d e r s ta n d in g  o f  th e  f e w  N e w  J e r s e y  c a se s  b e a r -

in g  o n  th is  q u e s tio n  b e f o r e  th e  C o u r t  c a n  b e  o b ta in e d .

T h e  d e fe n d a n t  c o n te n d s  th a t  th e  r e s o lu t io n  o f  th e  

T o w n s h ip  C o m m itte e  f ix in g  th e  d e fe n d a n t ’s s a la r y  c a n n o t  

b e  c o lla te r a l ly  a tta c k e d  in  a  s u it  o f  t h is  n a t u r e  a n d  th a t  

th e  p a y m e n ts  b y  w a y  o f  s a la r y  m u s t, t h e r e fo r e ,  b e 

d e e m e d  v a l id  a n d  le g a l  u n til  th e  r e s o lu t io n  its e lf-  is  a d -  

j  u d g e d  i lle g a l  in  p r o c e e d in g s  d ir e c t ly  in s titu te d  t o  te s t  its  

le g a lity .  I t  is  c o n c e iv e d  t h a t  th e  d e fe n d a n t  se e k s  to  se t 

u p  th e  p r o p o s it io n  th a t  b e f o r e  th e  p r e s e n t  su it  c a n  lie , th e  

p la in t i f f  m u s t  r e v ie w  th e  r e s o lu t io n  b y  w r i t  o f  c e r t io r a r i  

a n d  o b ta in  a n  a d ju d ic a t io n  t h a t  th e  r e s o lu t io n  i t s e l f  is 

i l le g a l.  I n  o th e r  w o r d s , th e  d e fe n d a n t  r a is e s  th e  q u e s -

t io n , w h e th e r  th e  p r o c e e d in g s  o f  th e  T o w n s h ip  C o m m it -

te e  in  f ix in g  th e  d e fe n d a n t ’ s s a la r y  b y  r e s o lu t io n  c a n  b e 

c o lla te r a l ly  a tta c k e d  in  th e  p r e s e n t  s u it  a n d  a d ju d g e d  v o id  

b y  th is  C o u r t  a s  n e c e s s a r y  to  a  f in d in g  th a t  th e  p a y m e n ts  

b y  w a y  o f  s a la r y  w e r e  u n a u th o r iz e d  a n d  ca n , t h e r e fo r e ,  

b e  r e c o v e r e d  b a c k  in  th is  a c tio n .

T h is  q u e s tio n  fir s t  c a m e  b e f o r e  th e  S u p r e m e  C o u r t  in  

th e  c a s e  o f  City of Camden vs. Mulford, 2 6  N. J . L. 4 9 , 

w h e r e  th e  a c t io n  w a s  in  a s s u m p s it  to  r e c o v e r  f r o m  th e  d e -

fe n d a n t  th e  e x p e n s e  o f  p a v in g  P in e  S t r e e t  in  fr o n t  o f  th e  

d e fe n d a n t ’ s  p re m is e s . T h e  p a v in g  h a d  b e e n  d o n e  p u r -

s u a n t  to  a n  o r d in a n c e  o f  th e  C i t y  C o u n c il .  T h e  p o w e r  

a n d  a u t h o r it y  o f  C o u n c il  to  e n a c t  su ch  a n  o r d in a n c e  u n d e r  

th e  C i t y  C h a r t e r  w a s  n o t  q u e s tio n e d , b u t  th e  C i t y  C h a r -

t e r  p r o v id e d  th a t  su c h  a n  o r d in a n c e  s h o u ld  o n ly  b e 

e n a c te d  u p o n  p e t it io n  p r e s e n te d  b y  a  sp e c ifie d  n u m b e r  o f  

th e  o w n e r s  o f  la n d  a lo n g  th e  s tr e e t  t o  b e p a v e d . I t  w a s  

c o n c e d e d  th a t  th e  r e q u is ite  n u m b e r  o f  la n d  o w n e r s  h a d  

n o t  jo in e d  in  th e  n e c e s s a r y  p e t it io n , a n d  t h is  p o in t  w a s  

r a is e d  b y  th e  d e fe n d a n t  in  a  s p e c ia l p le a , to  w h ic h  th e
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p la in t i f f  d e m u r r e d . I t  w a s  in s is te d  b y  th e  d e fe n d a n t  th a t, 

in  th e  a b se n c e  o f  a  p e t it io n  o f  th e  r e q u is ite  n u m b e r  o f  

la n d  o w n e r s , th e  C i t y  C o u n c il  h a d  n o  ju r is d ic t io n  o v e r  th e  

s u b je c t  m a tte r  o f  th e  o r d in a n c e ;  th a t  its  p a s s a g e  w a s  a n  

u n a u th o r iz e d  e x e r c is e  o f  p o w e r  a n d  th a t  th e  o r d in a n c e  

w a s  ipso facto v o id . T h e  d ic ta  o f  th e  C o u r t  w it h  r e -

sp e c t  to  th is  in s is tm e n t  w e r e  th a t  i f  it  w e r e  t r u e  in  p o in t  

o f  fa c t ,  th e  p le a  w a s  c le a r ly  g o o d ;  a n d  th a t  th e  o r d in a n c e  

w o u ld  b e  a  c le a r  a c t  o f  u s u r p a tio n , a n d  v o id . B u t  th e  

C o u r t ,  in  s u s ta in in g  th e  d e m u r r e r , h e ld  th a t  th e  C i t y  

C o u n c il  d id  h a v e  th e  p o w e r  o f  d ir e c t in g  b y  o r d in a n c e  th e  

s tr e e ts  to  b e  p a v e d ; a n d  th a t  th e  a b se n c e  o f  th e  r e q u is ite  

n u m b e r  o f  p e t it io n e r s  d id  n o t  d e p r iv e  th e  C i t y  C o u n c il  o f  

ju r is d ic t io n  t o  e n a c t  th e  o r d in a n c e ;  a n d  th a t  its  e n a c t-

m e n t  w it h o u t  th e  n e c e s s a r y  n u m b e r  o f  p e t it io n e r s  w a s  

m e r e ly  th e  e x e r c is e  o f  a n  u n d o u b te d  p o w e r  in  a n  u n a u -

t h o r iz e d  m a n n e r  o r  w it h o u t  th e  p r o p e r  a u t h o r it y .  T h e  

d e c is io n  w a s  th a t  th e  C o m m o n  C o u n c il  h a v in g  p o w e r  to  

p a s s  th e  o r d in a n c e  b u t  h a v in g  p a s s e d  it  in  a n  i r r e g u la r  a n d  

in f o r m a l  m a n n e r  t h e ir  p r o c e e d in g  c o u ld  b e r e v ie w e d  a n d  

se t a s id e  o n  c e r t io r a r i  b u t  c o u ld  n o t  be c o lla te r a l ly  a t -

t a c k e d ;  b u t  th a t  i f  th e  C o u n c il  h a d  b e e n  w it h o u t  p o w e r  

t o  e n a c t  th e  o r d in a n c e  in  q u e s tio n , it  w o u ld  b e  ipso facto 
v o id  a n d  s u b je c t  to  c o lla te r a l  a tta c k .

P r e c is e ly  th e  s a m e  q u e s tio n  c a m e  b e f o r e  th e  S u p r e m e  

C o u r t  a g a in  in  th e  c a s e  o f  Martin vs. Carron, 26  N. J. L. 
2 2 8 , w h ic h  w a s  a n  a c t io n  in  e je c tm e n t  to  r e c o v e r  p o s s e s -

s io n  o f  a  h o u s e  a n d  lo t  in  th e  C i t y  o f  N e w a r k .  U n d e r  

th e  C i t y  C h a r t e r ,  th e  C o m m o n  C o u n c il  h a d  p o w e r  to  a lte r  

o r  w id e n  a n y  s tr e e t  u p o n  th e  p e t it io n  o f  a  sp e c ifie d  n u m -

b e r  o f  th e  o w n e r s  o f  la n d  a lo n g  th e  s tr e e t  to  b e  a lte r e d  o r  

w id e n e d . T h e  n e c e s s a r y  r e s o lu t io n  w a s  p a ss e d  w it h o u t  

th e  r e q u is ite  n u m b e r  o f  la n d  o w n e r s  jo in in g  in  th e  p e t i-

t io n . T h e  o w n e r  o f  th e  p r e m is e s  fo r m in g  th e  locus in 
quo o f  th e  e je c tm e n t  su it  w a s  a s s e ss e d  f o r  h is  p o r t io n  o f  

th e  e x p e n s e  in c u r r e d  b y  th e  c i t y  in  a lt e r in g  th e  s tr e e t , a n d
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f a i l in g  to  p a y  th e  a s s e s s m e n t, h is  la n d  w a s  s o ld  t o  th e  

p la in t i f f  in  e je c tm e n t  f o r  a te r m  o f  t h ir t y  y e a r s  b y  th e  

C i t y  T r e a s u r e r .  I t  w a s  in s is te d 1 b y  th e  d e fe n d a n t  th a t  th e  

r e s o lu t io n  o f  C o u n c il  w a s  n u ll a n d  v o id ,  h a v in g  b e e n  

p a s s e d  w it h o u t  a  p e t it io n  o f 'th e '- r e q u is ite  n u m b e r  o f  la n d -  

o w n e r s  ; a n d  w a s - a c c o r d in g ly  s u b je c t ' t o  c o lla te r a l  a tta c k . 

T h i s  d e fe n s e  w a s  o v e r r u le d  u p o n  th e  a u t h o r it y  o f  Cam- 
dew vs. M ulf ord, a n d  f o l lo w in g  th e  d e c is io n  in  th a t  ca se , 

it  w as- h e ld  th a t  s in c e  th e  C i t y  C o u n c il  h a d  t h e  p o w e r  o f  

a l t e r in g  s t r e e t s , ‘ th e  o r d in a n c e  w a s * n o t  v o id i a n d  c o u ld  n o t  

b e  im p e a c h e d  c o lla te r a l ly ,  h o w e v e r  ir r e g u la r  th e  p ro -  

c o d i n g s  m ig h t  h a v e  b ee n . P r o m  th is  o p in io n , -P o tts , ]., 
d is s e n te d , h o ld in g  th a t  th e  p e t it io n  o f  th e  r e q u is ite  n u m -

b e r  o f  la n d o w n e r s ' w as- n e c e s s a r y  t o  c o n f e r  ju r is d ic t io n  o n  

th e  C i t y  C o u n c i l , .a n d  th a t  in  th e  a b s e n c e  o f  su ch  p e t it io n . 

C o u n c il  h a d  n o  p o w e r  t o  p a ss  th e  r e s o lu t io n , a n d  th a t  

h e n c e  th e  p r o c e e d in g s  w e r e  v o id  a n d  s h o u ld  b e  t r e a te d  a s  

a  n u ll ity ,  a n d  t h a t  th e  Sale c o n v e y e d  n o  le g a l  t it le  t o  th e  

p u r c h a s e r .

T h e  c a s e  w e n t  t o  th e  C o u r t  o f  E r r o r s ,  in  Carr on vs. 
Martin, 26 N. J. L. 5 9 4 , a n d  w a s ' u n a n im o u s ly  r e v e r s e d . 

B y  th is  r e v e r s a l,  C-amden vs. M ulf ord w a s  in  e ffe c t  o v e r -

ru le d . T h e  q u e s tio n  b e f o r e  th e  C o u r t  o f  E r r o r s  w a s :  

“ W h e t h e r  th e  r e s o lu t io n  o f  C i t y  C o u n c il ,  a lth o u g h  ir r e g u -

la r  a n d  lia b le  t o  b e  s e t  a s id e  u p o n  a  d ir e c t  p r o c e e d in g  b y  

W a y  o f  c e r t io r a r i ,  w a s  s o  f a r  a v a ila b le  a s  t o  b e  g o o d  in  a  

c o lla te r a l  p r o c e e d in g  l ik e  th e  p r e s e n t  ?”  T h e  C o u r t  a n -

s w e r e d  th is  q u e s tio n  b y  h o ld in g  t h a t  th e  C i t y  C o u n c i l ,  in  

th e  a b s e n c e  o f  a  p e t it io n  b y  th e  r e q u is ite  n u m b e r  o f  la n d -  

o w n e r s , w a s  w it h o u t  p o w e r  o r  a u t h o r it y  t o  p a s s  th e  r e s o -

lu t io n  in  q u e s t io n ; a n d  th a t  th e  C i t y  C o u n c il  w a s  a  t r i -

b u n a l h a v in g  a  l im ite d  a n d 1 s p e c ia l p o w e r  a n d  c o u ld  p r o -

ce e d  o n ly  in  th e  m a n n e r  p r e s c r ib e d  b y  la w .

“ T r ib u n a ls  w it h  s p e c ia l p o w e r s  f o r  a d ju d ic a t in g  

in  p a r t ic u la r  c a se s , u n d e r  th e  v a r io u s  n a m e s  o f  

c o m m is s io n e r s , s u r v e y o r s ,  a p p r a is e r s , c o m m itte e s ,



Brief for Appellant 19

d ir e c to r s ,  o v e r s e e r s  a n d  th e  lik e , l it t le  o r  in  n o  w is e  

r e la t in g  t o  th e  g e n e r a l  a d m in is tr a t io n  o f  ju s t ic e ,  

w h o s e  m o d e s  o f  p r o c e e d in g  a r e  p r e s c r ib e d  in  th e  

s ta tu te s  b y  w h ic h  t h e y  a r e  c r e a te d , a r e  o f  a  d i f -

fe r e n t  c la s s  a n d  u n le s s  th e ir  p r o c e e d in g s  o n  th e  

fa c e  o f  th e m  s h o w  a  c o m p lia n c e  w ith  th e  d ir e c t io n s  

r e q u ir e d  b y  th e  s ta tu te  u n d e r  w h ic h  th e y  a c t, it 

n e v e r  c o u ld  b e  k n o w n  w h e t h e r  t h e y  a c te d  w it h in  

th e ir  ju r is d ic t io n  o r  e x c e e d e d  i t .”  ( P a g e  5 9 8 .)

“ In our judgment, public policy requires that 
the proceedings of our numerous municipal cor-
porations should be kept strictly within the limits 

; assigned to them by the statutes authorizing them,
and if  they appear not to come within those limits, 
they should not only be liable to reversal by cer-
tiorari but also be held void and insufficient to sup-
port a title professing to be founded on them.”  
( P a g e  6 0 0 .)

T h e  C o u r t  th u s  n o t  o n ly  h e ld  th a t  th e  la c k  o f  th e  

r e q u is ite  n u m b e r  o f  p e t it io n e r s  w a s  a n  in s u r m o u n ta b le  

o b s ta c le  to  th e  C o u n c i l 's  e x e r c is e  o f  ju r is d ic t io n  b u t, in  

a n s w e r  t o  th e  c o n te n tio n  th a t  th e  C o u n c il  h a d  a u t h o r it y  

g e n e r a l ly  o v e r  th e  s u b je c t  m a t t e r  a n d  h e n ce  th a t  th e  la c k  

o f  su ffic ie n t v o t e s  w a s  a  m e r e  i r r e g u la r it y ,  d e c la r e d  th a t, 

w it h  r e la t io n  to  m u n ic ip a l b o d ie s  o f  l im ite d  a n d  sp e c ia l 

p o w e r s , th e  r u le  f a v o r in g  c o lla te r a l  a t t a c k  s h o u ld , f o r  th e  

g o o d  o f  th e  p u b lic , b e  m o r e  l ib e r a l ly  a p p lie d  th a n  i f  th e  

p r o c e e d in g s  o f  a  r e g u la r  c o u r t  w e r e  a tta c k e d , a n d  th a t  i r -

r e g u la r it ie s  a p p a r e n t  o n  th e  f a c e  o f  th e  p r o c e e d in g s  
sh o u ld  b e  su ffic ie n t to  v it ia t e  th e m .

T h is  d e c is io n  g o e s  a lo n g  w a y  b u t  it  h a s  b e e n  s u p p o r te d  

b y  a ll  f o l lo w in g  a d ju d ic a t io n s  o f  th e  sa m e  q u e s tio n  in  th is  

S ta te .

I n  Dinsmore vs. Westcott, 2 5 N. J . E. 4 7 0 , th e  p e t i-

t io n e r  w a s  th e  p u r c h a s e r  a t  a  s h e r i f f ’ s s a le  o f  th e  p ro p -
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e r t y  in  q u e s tio n  a n d  b r o u g h t  h is  w r i t  o f  a s s is ta n c e  a g a in s t  

th e  d e fe n d a n t  in  p o s s e s s io n . T h e  d e fe n d a n t  p le a d e d  a  

d e e d  m a d e  b y  a  C o lle c t o r  o f  T a x e s ,  a n d  th e  q u e s tio n  w a s  

r a is e d  w h e t h e r  th is  d e e d  w a s  v a l id  in  v ie w  o f  th e  f a c t  th a t  

th e  w a r r a n t  f o r  th e  s a le  w a s  is s u e d  to  th e  C o lle c t o r  in -

s te a d  o f  a  c o n s ta b le  o f  th e  to w n s h ip , a s  r e q u ir e d  b y  la w . 

T h e  C o u r t  o f  C h a n c e r y ,  c i t in g  Carrón vs. Martin, a llo w e d  

th e  q u e s tio n  o f  th e  C o lle c t o r ’s a u t h o r it y  to  b e  d is p o s e d  o f  

c o lla te r a l ly  a n d  h e ld  th a t  th e  w a r r a n t  w a s  iss u e d  w it h o u t  

a u t h o r it y  a n d  th e  p r o c e e d in g s  h e ld  u n d e r  it  w e r e  v o id .

T h a t  th e  C o u r t  o f  E r r o r s ,  in  Carrón vs. Martin, w e n t  

fu r t h e r  th a n  th e  S u p r e m e  C o u r t  in  Camden vs. Mulford, 
u p o n  th is  q u e s tio n , is  p o in te d  o u t  b y  th e  S u p r e m e  C o u r t  

in  th e  c a s e  o f  Brinley vs. City of Perth Amboy, 2 9  N. J. 
L. 2 5 9 .

Carrón vs. Martin w a s  fo l lo w e d  b y  t h e  S u p r e m e  C o u r t  

in  th e  c a s e  o f  Phillips, et ad., vs. The City of Hudson, 3 1 

N. J. L. 1 4 3 , w h e r e  th e  ir r e g u la r  p r o c e e d in g s  o f  a  m u n ic -

ip a l c o r p o r a t io n  w e r e  c o lla te r a l ly  a tta c k e d , a n d  it  .w a s  

h e ld  a s  f o l l o w s :

“ I f  th e  la w  a u t h o r iz in g  th e  s a le  o f  la n d  to  p a y  

f o r  th e  im p r o v e m e n t  o f  th e  s tr e e t s  o f  a  c i t y  r e -

q u ir e s  th e  o ffic e rs  o f  th e  c i t y  t o  a d v e r t is e  a  n o tic e  

o f  th e  e x p ir a t io n  o f  th e  t im e  w it h in  w h ic h  th e  

o w n e r  m a y  r e d e e m , th e  n e g le c t  to  d o  s o  w i l l  r e n -

d e r  th e  p u r c h a s e r ’ s t it le  in v a lid  a n d  e n tit le  h im  to  

r e c o v e r  b a c k  th e  p u r c h a s e  m o n e y  in  a n  a c t io n  o f  

a s s u m p s it .”

I t  is  s u b m itte d  th a t  th e  d e c is io n  o f  th e  C o u r t  o f  E r -

r o r s  in  Carrón vs. Martin is a lo n e  su ffic ie n t to  c o n tr o l  in 

f a v o r  o f  th e  p la in t i f f  th e  q u e s tio n  r a is e d  b y  th e  d e fe n d a n t  

u n d e r  th e  p r e s e n t  m o tio n . T h a t  d e c is io n  is  b e y o n d  q u e s -

t io n  a u t h o r it y  f o r  th e  p r o p o s it io n  th a t  th e  p r o c e e d in g s  o f  

a  m u n ic ip a l c o r p o r a t io n , w h e t h e r  d e fe c t iv e  b y  r e a s o n  o f  

ir r e g u la r i t y  o r  a b s o lu te ly  v o id  b e c a u s e  o f  la c k  o f  p o w e r
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a n d  ju r is d ic t io n  o v e r  th e  s u b je c t  m a tte r  a r e  in s u ffic ie n t to  

fo u n d  a  t it le  t o  p r o p e r t y  a n d  c a n  b e  a tta c k e d  c o lla te r a lly .

T e s t in g  th e  p r e s e n t  c a s e  b y  th e  p r in c ip le s  a b o v e  e n u n -

c ia te d , it  is  s u b m itte d  th a t  w h e n  th e  s ta tu te  s ta te s  in  e x -

p lic it  t e r m s  th a t  th e  T o w n s h ip  C le r k  s h a ll r e c e iv e  a  c e r -

ta in  per diem c o m p e n s a tio n , “ or such annual compensa-
tion as the Township Committee shall, by ordinance, de-
termine?* ( 4  C o m p . S t .,  p. 5 5 7 6 , S e c . 1 2 ) ,  it  s a y s  in  e f -

fe c t  th a t  th e  T o w n s h ip  C o m m itte e  s h a ll  h a v e  n o  p o w e r  to  
f ix  th e  C l e r k ’ s s a la r y  b y  r e s o lu tio n .

I t  c a n n o t  b e  a n d  is n o t c o n te n d e d  th a t  a  r e s o lu t io n  is 

m e r e ly  a n  ir r e g u la r  o r  in s u ffic ie n t  o rd in a n c e , e q u iv a le n t  

in  p r in c ip le  th e re to , b u t la c k in g  o n ly  in  fo r m . I t  h a s  

b e e n  c le a r ly  s e tt le d  in  th e  f o l lo w in g  c a se s  th a t  th e  tw o  

m e th o d s  o f  e n a c tm e n t a r e  e s s e n tia lly  d if fe r e n t ,  a n d  t h a t  a  

r e s o lu t io n  c a n  n e v e r  t a k e  th e  p la c e  o f  a n  o rd in a n c e .

Paterson vs. Barnet, 4 6  N. J. L. 6 2 ;

Story vs. Bayonne, 3 5  N. J. L. 3 3 5 ;

State, Gleason vs. Bergen, 3 3  N. J. L. 7 2 ;

State, Shinier vs. Phillipsburg, 58 N. J. L. 5 0 6 ;

State, Hoboken Land &  Improvement Co. vs.
Hoboken, 3 5  N. J. L. 2 0 5.

T h e  f ix in g  o f  th e  s a la r y  b y  r e s o lu t io n , t h e r e fo r e ,  c le a r ly  

c o n tr a v e n e d  th e  e x p r e s s  le g is la t iv e  e n a c tm e n t. T h a t  

w h ic h  th e  T o w n s h ip  C o m m itte e  a tte m p te d  t o  d o  w a s  

c le a r ly  b e y o n d  its  p o w e r  a n d  ju r is d ic t io n ,  f o r  it  h a s  o n ly  

a  l im ite d  a n d  s p e c ia l p o w e r  a n d  c a n  p r o c e e d  o n ly  m  th e  

m a n n e r  p r e s c r ib e d  b y  la w . I f ,  h o w e v e r , it  b e  a r g u e d  

th a t  th e  T o w n s h ip  C o m m itte e  h a s  ju r is d ic t io n  o f  th e  

s u b je c t  m a tte r  a n d  m e r e ly  e x e r c is e d  its  p o w e r  in  a n  ir -

r e g u la r  m a n n e r , it is  o n ly  n e c e s s a r y  to  u r g e  th e  d e c is io n  

o f  th e  C o u r t  o f  E r r o r s  in  Carrón vs. Martin, th a t  su ch  

ir r e g u la r i t y  is  ju s t  a s  fa t a l  a s a  to ta l  la c k  o f  ju r is d ic t io n ,  

a n d  th a t  a c c o r d in g ly  th e  r e s o lu t io n  o f  th e  T o w n s h ip  C o m -

m itte e  f ix in g  th e  d e fe n d a n t ’s  s a la r y  c a n  b e  c o lla te r a l ly  
a tta c k e d  in  th e  p r e s e n t  su it.
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I n  a d d it io n  th e  a p p e lla n t  w o u ld  l ik e  to  c a ll  a t te n t io n  to  

a n  im p o r ta n t  d is t in c t io n  th a t  e x is t s  b e tw e e n  th e  c a s e  a t  

b a r  a n d  th o s e  j u s t  c ite d . T a k i n g  Camden vs. Mulford, 
f o r  e x a m p le , w h e r e  th e  d e c is io n  w a s  a g a in s t  th e  p la in t i f f  

a n d  r e q u ir e d  h im  to  p r o c e e d  b y  c e r t io r a r i ,  it  is  e v id e n t  

h e r e  t h a t  th e r e  w a s  n o  g r e a t  in ju s t ic e  d o n e  b y  su ch  d e -

c is io n . A  v e r d ic t  f o r  th e  p la in t i f f  u p o n  w r i t  o f  c e r t io r a r i  

w o u ld  h a v e  e s ta b lis h e d  h is  rig h ts, a n d  p r e c lu d e d  fu t u r e  

a tte m p ts  to  r e c o v e r  f r o m  h im  th e  e x p e n s e  o f  p a v in g  th e  

s tr e e t . T h e  s a m e  w o u ld  h a v e  b e e n  tr u e  o f  th e  o th e r  ca se s  

c ite d  h a d  th e  c o u r ts  r e q u ir e d  a  d ir e c t  a t t a c k ; in  e a c h , c e r -

t io r a r i  w o u ld  h a v e  d e te rm in e d  th e  m e r its  o f  th e  su it. I n  

th e  c a s e  a t  b a r , h o w e v e r , n o  su c h  c o n c lu s iv e  r e s u lt  w o u ld  

b e  o b ta in e d . T h e  d e c is io n  o f  th e  C o u r t  th a t  th is  r e s o lu -

t io n  w a s  v o id  w o u ld  n o t  o f  i t s e l f  p r o d u c e  a  r e c o v e r y  o f  

th e  m o n e y s  u n la w f u l ly  p a id , a n d  p r o c e e d in g s  id e n tic a l 

w it h  th e  p re s e n t  w o u ld  h a v e  to  b e  r e c o m m e n c e d . A n d

w h a t  p u r p o s e  e x is t s  f o r  th is  p o s tp o n e m e n t o f  ju s t ic e  ?-------

T h e  m e re  a d ju d ic a t io n  b y  a  C o u r t  o f  th a t  w h ic h  a  p o s i-

t iv e  s ta tu te  h a s  a lr e a d y  d e c la r e d . O n e  m ig h t  a s  w e ll  c o n -

te n d  th a t  a n  in d ic tm e n t  f o r  th e  o ffe n s e  o f  b u r g la r y ,  w h ic h  

th e  C r im e s  A c t  n a m e s  a s  a  c r im e , s h o u ld  fir s t  b e ju d ic ia l ly  

d e c la r e d  t o  c h a r g e  a  c r im e  b e f o r e  a  t r ia l  c o u ld  b e  h a d  u p o n  

it. W e  s u b m it  t h a t  n o  r e a s o n  e x is t s  in  ju s t ic e  a n d  la w  

f o r  su ch  a  p o s tp o n e m e n t o f  a  p a r t y ’ s r ig h ts .

Other Authorities.

T h e  f o l lo w in g  a u t h o r it ie s  f r o m  o th e r  ju r is d ic t io n s  su p -

p o r t  th e  N e w  J e r s e y  d e c is io n s  j u s t  c ite d , a n d  a ffirm  th e  

p r o p o s it io n  f o r  w h ic h  th e  a p p e lla n t  is  c o n te n d in g .

I n  Willcox vs. Engebretsen, 1 1 6  P. 7 5 0  (Cal.), it w a s  

h e ld  t h a t :

“ S in c e  u n d e r  t h e  s t a tu t e  p r o v id in g  th a t  n o  

c h a n g e  o f  a n  e s ta b lis h e d  s tr e e t  g r a d e  m a y  b e  o r -
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d e re d  b y  C i t y  C o u n c il  e x c e p t  o n  p e t it io n  o f  a  m a -

j o r i t y  o f  th e  o w n e r s  o f  th e  p r o p e r t y  a f fe c te d  b y  

th e  p r o p o s e d  c h a n g e , a  p e t it io n  f o r  su c h  c h a n g e  

s ig n e d  b y  th e  r e q u is ite  n u m b e r  o f  p e t it io n in g  p r o p -

e r t y  o w n e r s  is  a  c o n d it io n  p r e c e d e n t  t o  th e  m a k in g  

o f  a n  o r d e r  f o r  a c h a n g e  a n d  th e  C i t y  C o u n c il  

h a s  n o  p o w e r  to  o r d e r  a  c h a n g e  u n til  a  s u ffic ie n t 

p e t it io n  is  filed . *  *  *  *  S o  th a t  i f  th e  p e t it io n  

w a s  n o t  su ffic ie n t to  a f fo r d  ju r is d ic t io n ,  it  w a s  su b -

j e c t  t o  c o lla te r a l  a t t a c k  in  a n  a c t io n  in v o lv in g  th e  

v a l id i t y  o f  th e  p r o c e e d in g s .”

In  Keifer vs. City of Bridgeport, 68 Conn. 4 0 1 , 3 6  Atl. 
8 0 1 , w h e r e  a  c i t y ,  in  la y in g  d o w n  a  s tr e e t , fa i le d  to  f o l lo w  

th e  p r o v is io n s  o f  its  c h a r te r ,  th e  d e fe c t  w a s  h e ld  t o  b e  

ju r is d ic t io n a l  a n d  th e  p r o c e e d in g s  v o id  a n d  s u b je c t  to  

c o lla te r a l  a tta c k .

I n  Daly vs. Gubbins, 3 5  Ind. A\pp. 8 6 , 7 3  N. E. 8 3 3 , 

p r o c e e d in g s  f o r  a  s tr e e t  im p r o v e m e n t  w h ic h  w e r e  v o id  

b e c a u s e  o f  fa i lu r e  to  g iv e  th e  a b u tt in g  p r o p e r t y  o w n e r s  

n o t ic e  o f  th e  e n g in e e r ’s  r e p o r t  o f  th e  fin a l e s t im a te  o f  

c o s ts , a s  r e q u ir e d  b y  s ta tu te , w e r e  h e ld  s u b je c t  to  c o l-

la te r a l  a t t a c k  in  a n  a c t io n  b y  th e  c i t y  to  e n fo r c e  th e  

a ss e ss m e n t.

I n  Hart vs. Smith, 1 5 9  Ind. 18 2 , 58  L. R. A. 9 4 9 , th e  

a s s e s s m e n t  b y  a  S t a t e  B o a r d  o f  T a x  C o m m is s io n e r s  o f  

p r o p e r t y  n o t  s u b je c t  to  t a x a t io n  u n d e r  th e  la w s  o f  th e  

S t a t e  w a s  h e ld  o p e n  t o  c o lla te r a l  a tta c k .

S im ila r  d e c is io n s  in  th e  sa m e  S t a t e  w e r e  Forsyth vs. 
Hammond, 14 2  Ind. 5 0 5 , 3 0  L. R. A. 5 7 6 , a n d  Comer 
vs. Board of Commissioners of Morgan County, 7 0  N. E. 
1 7 9 . I n  th e  la t t e r  ca se , th e  d e fe n d a n t , a  C o u n t y  C le r k ,  

r e ta in e d  o u t  o f  c o u n ty  m o n e y  r e c e iv e d  b y  h im  th e  su m  

o f  s ix t y - s ix  d o lla r s , w h ic h  h e  c h a r g e d  to  h im s e lf  f o r  th e  

e x p e n s e  o f  m a k in g  c e r t if ic a te s  o f  a llo w a n c e s  f o r  sp e c ia l 

j u d g e s  d u r in g  th e  te r m -tim e . S u it  w a s  b r o u g h t  to  re-
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c o v e r  t h is  su m  o n  th e  g r o u n d  th a t  it  w a s  n o t  a u th o r iz e d  
b y  a n y  s ta tu te . I t  w a s  held:

“ A 1 c o u n t y  m a y  r e c o v e r  f r o m  a n  o ffic e r  a m o u n ts  

u n la w f u l ly  a llo w e d  o u t  o f  th e  c o u n t y  t r e a s u r y  

w h ic h  h e  a c c e p te d  a n d  c o n v e r te d  to  h is  o w n  u se.

“ W h e r e  a  C o u n t y  C le r k  r e c e iv e s  a  s a la r y  h e  is  

n o t  e n tit le d  to  s p e c ia l c o m p e n s a t io n  f o r  a n y  o f -

fic ia l s e r v ic e s  u n le s s  th e r e  is  a  s t a t u t o r y  p r o v is io n  
t h e r e fo r .

“ A  C o u n t y  C l e r k ’s c la im  f o r  c o m p e n s a t io n  in  

a d d it io n  to  h is  s a la r y  f o r  m a k in g  c e r t if ic a te s  o f  a l-

lo w a n c e  to  sp e c ia l ju d g e s ,  b e in g  o ffic ia l s e r v ic e s , 

w i l l  b e  d is a llo w e d  b y ' th e  A p p e l la t e  C o u r t  w h e r e  

h e  fa i le d  t o  p o in t .o u t  a n y  s ta tu te  a u t h o r iz in g  su ch  
c o m p e n s a t io n .”

I n  th e  c a s e  o f  Whitten vs. City of Haverhill, 2 0 4  Mass. 
95» 9°  N. E. 4 0 9 , th e  le g a l i t y  o f  p r o c e e d in g s  b y  a  c i t y  e s-

t a b lis h in g  a  s e w e r  o v e r  p r iv a t e  la n d s  w a s  a llo w e d  t o  b e  

c o lla te r a l ly  a tta c k e d , f o r  th e r e  w a s  n o  v a l id  la y o u t  o f  th e  
s e w e r  o v e r  th e  la n d .

I n  Ellis vs. State Auditors, 1 0 7  Mich. 52 8 , 6 5  N. W. 
5 7 7 ,  p a y m e n ts  o f  s a la r y  t o  a n  o ffic e r  w h ic h  w e r e  i lle g a l  

b e c a u s e  o f  th e  u n c o n s t itu t io n a lity  o f  th e  a c t  u n d e r  w h ic h  

t h e y  w e r e  m a d e , th o u g h  p a id  u n d e r  a  m is t a k e  o f  fa c t ,  

w e r e  a llo w e d  to  b e  r e c o v e r e d  b a c k  “ s in c e  th e  a c t  o f  th e  

o ffic e r  in  m a k in g  p a y m e n ts , b e in g  b e y o n d  th e  sc o p e  o f  h is  
d u ty , th e  S t a t e  is  n o t  b o u n d  t h e r e b y .”

In  Morse vs. City of Omaha, 6 7  Neb. 4 2 6 , 9 3  N. W. 
7 3 4 , it  w a s  held t h a t :

“ U n d e r  s ta tu te  d e c la r in g  th a t  a  p e t it io n  s ig n e d  

b y  th e  o w n e r s  o f  a  m a j o r i t y  o f  th e  fr o n t  fo o t a g e  

is  r e q u is ite  to  a  v a l id  le v y  o f  a  s p e c ia l a ss e s s m e n t 

a g a in s t  p r o p e r t y  s p e c ia l ly  b e n e fite d  to  p a y  f o r  r e -

p a v in g ,  a  p e t it io n  w h ic h  in  fa c t  c o n ta in s  th e  s ig -

n a tu r e s  o f  th e  o w n e r s  o f  a  m a j o r i t y  o f  th e  ta x a b le
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f r o n t  fe e t  is  a  ju r is d ic t io n a l  p r e -r e q u is ite  t o  v a l id  

a c t io n  b y  th e  C o u n c i l ,  s o  th a t  th e  a c t io n  o f  th e  

C o u n c il  b a se d  o n  a  p e t it io n  w h ic h  p u r p o r ts  to  c o n -

ta in  su ch  a  m a j o r i t y  b u t  d o e s  n o t  d o  s o  m a y  be 

c o lla te r a l ly  a t t a c k e d .”

I n  Brown vs. City of New York, 3 Hun. 6 8 5 , a  fa i lu r e  

to  c o m p ly  w ith  s t a tu t o r y  r e q u ir e m e n ts  in  a n  e s s e n tia l r e -

sp e c t  in  e n te r in g  in to  c o n t r a c t s  f o r  c i t y  im p r o v e m e n ts  

w a s  h e ld  t o  m a k e  a n  u lt im a te  d e te r m in a tio n  in  p r o c e e d -

in g s  t h e r e u n d e r  a  n u ll ity ,  a n d  th a t  su ch  w a n t  o f  j u r i s -

d ic t io n  c o u ld  b e  in q u ir e d  in to  c o lla te r a l ly .

In  Miller vs. Amsterdam, 1 4 9  N. Y. 288, 4 3  N. E. 6 3 2 , 

th e  s y lla b u s  is  a s  f o l lo w s :

“ T h e  la w s , e tc ., p r o v id e s  th a t  a c i t y  m a y  o r d e r  

p a v in g  to  b e  d o n e  b y  s p e c ia l a s s e s s m e n t u p o n  a  p e -

t it io n  s ig n e d  b y  th e  o w n e r s  o f  a  m a jo r i t y  o f  th e  

l in e a l fe e t  f r o n t in g  th a t  p a r t  o f  th e  s tr e e t  t o  b e 

p a v e d . Held, t h a t  th e  d e c is io n  o f  th e  C i t y  C o u n -

c i l  d e c la r in g  th a t  a  p e t it io n  f o r  s u c h  im p r o v e m e n t  

w a s  s ig n e d  b y  a  m a jo r i t y  o f  su ch  o w n e r s , w h e r e a s  

in  f a c t  it  w a s  n o t, w a s  n o t  a  ju d ic ia l  b u t  a m in is -

t e r ia l  a c t, w h ic h  m ig h t  be a tta c k e d  c o l la t e r a l ly .”

In  Allen vs. Portland, 3 5  Ore. 4 7 0 , 58  P. 50 9 , it  w a s  

h e ld  th a t  u n d e r  th e  C i t y  C h a r t e r ,  w h ic h  p r o v id e d  th a t  n o  

p u b lic  im p r o v e m e n ts  sh o u ld  b e  m a d e  u n til th e  o w n e r s  o f  

o n e - h a lf  th e  p r o p e r t y  to  b e  a ffe c te d  s h o u ld  p e t it io n  t h e r e -

fo r ,  th e  C o u n c il ,  in  d e te r m in in g  th e  s u ffic ie n c y  o f  th e  p e t i-

t io n  e x e r c is e d  a  q u a s i- ju d ic ia l  fu n c t io n  a n d  its  d e te r m in a -

t io n  w a s  o p e n  to  c o lla te r a l  a t t a c k ;  a n d  its  d e te r m in a tio n  

th a t  it  w a s  s ig n e d  b y  o n e - h a lf  o f  th e  o w n e r s  o f  th e  p r o p -

e r t y  to  b e  a ffe c te d  d id  n o t g iv e  ju r is d ic t io n  in  a b se n c e  o f  

th e  fa c t .

I t  is  s u b m itte d  th a t  th e s e  c a s e s  s u p p o r t  th e  c o n te n tio n  

o f  a p p e lla n t  th a t  th e  p r iv i le g e  o f  c o lla te r a l  a tta c k  is  m o r e
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liberally accorded where the acts of municipal bodies and 
not courts are assailed, and that irregularities alone are 
sufficient to justify such collateral attack.

Application of the Test Laid Down in Attorney 
General vs. Sooy Oyster Co.

However, if these cases should be regarded as insuf-
ficient in point of fact, or otherwise, to govern the case 
at bar, it is submitted that the test applied in Attorney 
General vs. Sooy Oyster Co. determines the question in 
favor o f the appellant. The basic principle of that case 
has clearly been recognized in the cases above described 
but it has lacked in them the clear enunciation given it by 
Justice Garrison. His distinction between “generic” 
jurisdiction and “ specific” jurisdiction has been approved 
and applied in two subsequent New Jersey cases. Algair 
vs. Blew, 82 N. J. L. 7 , and Sadler vs. Jappson, 82 N. J. 
L. 20. The latter is an illustration of “ specific” jurisdic-
tion, but Algair vs. Blew  gives a valuable example of 
what may constitute the lack of “ generic” jurisdiction. 
There a writ of certiorari brought up the order of a Court 
of Common Pleas revoking a Prosecutor’s license to keep 
an inn and tavern. The principal ground claimed by the 
Prosecutor for having the rule set aside was that the 
initial complaint did not confer jurisdiction upon the 
Pleas because the complainant by whose affidavit the mat-
ters contained in the complaint were verified had no per-
sonal knowledge of same. The Prosecutor claimed that 
when direct challenge of the Court’s jurisdiction was 
made, that Court was bound to investigate the ground of 
the challenge and that jurisdiction could not be estab-
lished by a mere formal presentation of the requisites of 
jurisdiction when the substance behind the form was at-
tacked. The Court sustained this view, holding that the
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P le a s  h a d  n e v e r  l a w f u l l y  a c q u ir e d  th e  ju r is d ic t io n  to  h e a r  

a n d  d e te r m in e  th e  c o n tr o v e r s y . T h e  C o u r t  sa id  :

“ H a v in g  th u s  c o n c lu d e d  th a t  th e  P le a s  w a s  

w it h o u t  g e n e r ic  ju r is d ic t io n  o v e r  th e  c o n tr o v e r s y , 

it  is  u n n e c e s s a r y  to  c o n s id e r  o th e r  r e a s o n s  w h ic h  

d e a l w ith  th e  la c k  o f  sp e c ific  ju r is d ic t io n  to  m a k e  

th e  o r d e r  o f  r e v o c a t io n  b e c a u se  o f  a lle g e d  e r r o r s  

c o m m itte d  in  th e  c o u r s e  o f  th e  p r o c e e d in g s .”

T h is  c a s e  is a n  e x c e lle n t  i llu s tr a t io n  o f  la c k  o f  g e n e r ic  

ju r is d ic t io n .  I t  is  a n a lo g o u s  t o  th e  ca se  a t  b a r , h o ld in g  

th a t  a  fo r m a l  c o m p lia n c e  w ith  th e  la w  th a t  e s ta b lis h e s  

ju r is d ic t io n  is n o t  s u ffic ie n t w h e n  th a t  fo r m  is c h a lle n g e d  

a s  fa ls e  to  fa c t .  In  th e  ca se  a t  b a r , n o t  e v e n  th e  n e c e s -

s a r y  fo r m  r e q u ir e d  to  g iv e  ju r is d ic t io n  w a s  o b s e r v e d .

L e t  u s a p p ly  t h is  te s t  to  th e  fa c t s  in  th e  c a s e  a t  b a r . 

D o e s  th e  c o m p la in t  a t t a c k  th e  g e n e r ic  ju r is d ic t io n  o r  

m e r e ly  th e  sp e c ific  ju r is d ic t io n  o f  th e  T o w n s h ip  C o m m it -

t e e ?  W h a t  is  th e  b r o a d e s t  p o w e r  o r  ju r is d ic t io n  c o n -

s id e r e d  in  th e  m o s t  c o m p r e h e n s iv e  se n s e  th a t  th e  d e fe n d -

a n t  c a n  c la im  f o r  th e  T o w n s h ip  C o m m itte e  in  th e  p r e s e n t  

c a s e ?  I s  it  a  g e n e r a l  p o w e r  to  p a y  m o n e y  o u t  o f  th e  

t o w n s h ip  fu n d s  a s  c o m p e n s a t io n  to  its  o ffice rs  o r  a g e n ts  ? 

N o  su ch  g e n e r a l  p o w e r , h o w e v e r ,  is in h e r e n t  a t  c o m m o n  

la w  in  a n y  T o w n s h ip  C o m m itte e  o r  in  th e  g o v e r n in g  b o d y  

o f  a n y  m u n ic ip a l c o r p o r a tio n . I f  it e x is t s  a t  a ll, it e x is t s  

o n ly  b y  s t a tu t o r y  e n a c tm e n t a n d  m u s t  b e e x e r c is e d  in  

s t r ic t  c o n f o r m it y  wTith  th e  s t a tu t o r y  re q u ire m e n ts . In  

N e w  J e r s e y , n o  general s t a tu t o r y  r ig h t  e x is t s  in  th e  g o v -

e r n in g  b o d y  o f  a m u n ic ip a l c o r p o r a t io n  to  a p p r o p r ia te  

m o n e y s  f o r  th e  p a y m e n t  o f  s a la r ie s  to  o ffic e rs  o r  a g e n ts . 

A  limited p o w e r  t o  th is  e f fe c t  a lo n e  is  g iv e n ,  to  b e  e x e r -

c is e d  o n ly  u p o n  th e  p e r fo r m a n c e  o f  a n  E x p r e s s  c o n d it io n , 

to  w it ,  th e  p a s s in g  o f  a  v a l id  o rd in a n c e . In  o th e r  w o r d s , 

th e r e  b e in g  n o  g e n e r a l  in h e r e n t  p o w e r  to  m a k e  c o m p e n -

s a t io n  o u t  o f  th e  t o w n s h ip  fu n d s  a n d  o n ly  a lim ite d  s ta tu -
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t o r y  p o w e r  th a t  a r is e s  b u t u p o n  th e  p e r fo r m a n c e  o f  a  

s p e c ific  a c t , it  is  c le a r  th a t  th e  g e n e r ic  ju r is d ic t io n  o f  th e  

T o w n s h ip  C o m m it te e  in  th is  r e g a r d , su ch  a s  it  is , c a n  o n ly  

a r is e  w h e n  th a t  c o n d it io n  is  p e r fo r m e d . U n t i l  th a t  t im e , 

it  is  s im p ly  n o n -e x is te n t. T h e  g e n e r ic  ju r is d ic t io n  to  p a y  

s a la r ie s  in  t h is  ca se  is, t h e r e fo r e ,  a  v e r y  n a r r o w  o n e  a n d  

b y  c le a r  s t a t u t o r y  e n a c tm e n t w i l l  c o m e  in to  b e in g  o n ly  

a f t e r  a  p r o p e r  o r d in a n c e  h a s  b e e n  d u ly  p a ss e d . O n ly  

w h e n  th a t  o r d in a n c e  is  p a ss e d  d o e s  th e  g e n e r ic  ju r i s d ic -

t io n  a r is e . T h u s ,  th is  a t t a c k  w h ic h  a s s e r ts  th a t  th a t  o r -

d in a n c e  w a s  n e v e r  p a s s e d  is  a n  a t t a c k  u p o n  th e  g e n e r ic  

ju r is d ic t io n  o f  th e  c o m m itte e . I f  th e  o r d in a n c e  h a d  

b e e n  d u ly  p a ss e d  a n d  s o m e  su b s e q u e n t r e q u ire m e n t  to  th e  

d u e  p a y m e n t  o f  t h e  s a la r y  p r o v id e d  f o r  w a s  c h a r g e d  a s  

la c k in g ,  th e n  it  m ig h t  w e ll  b e  a r g u e d  th a t  th e  sp e c ific  

ju r is d ic t io n  to  p a y  th e  s a la r y  w a s  a lo n e  c a lle d  in  q u e s tio n . 

B u t  w e  c o n te n d  th a t  in  th e  p la in t i f f ’ s c o m p la in t , th e  v e r y  

s o u r c e , th e  e x a c t  fo u n d a t io n  o f  its  ju r is d ic t io n  to  p a y  

s a la r ie s  to  its  o ffic e rs  is  a lo n e  a tta c k e d , a n d  th a t  b y  v i r -

tu e  o f  th e  r u le  la id  d o w n  in  Attorney General vs. Sooy 
Oyster Co., th a t  a t t a c k  b e in g  w e ll- f o u n d e d  m u s t  be a l -

lo w e d  to  p r e v a il  in  a  c o lla te r a l  su it.

Opposing Cases.

T w o  c a s e s  w h ic h  m a y  b e  c ite d  in  o p p o s it io n  to  th e  a p -

p e lla n t ’s c o n te n tio n s  r e m a in  to  b e c o n s id e r e d .

I n  VanSant vs. Atlantic City, 6 8  N. J. L. 4 4 9 , it  w a s  
h e ld  a s  f o l l o w s :

“ 1. A  p o lic e m a n  in  a  c i t y  w h o  c la im s  to  h a v e  

b e e n  i l le g a l ly  r e m o v e d  fr o m  h is  o ffice  b e c a u s e  n o  

c a u s e  w a s  a lle g e d  o r  c o m p la in t  m a d e  o r  h e a r in g  

g iv e n  h im  c a n n o t  m a in ta in  a n  a c t io n  f o r  s a la r y  

a lle g e d  to  h a v e  a c c r u e d  a f t e r  su ch  d is m is s a l  w h ile  

su ch  d is m is s a l r e m a in s  u n r e v e rs e d .
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“ 2. T i t l e  to  o ffice  c a n n o t  b e  t r ie d  c o lla te r a l ly  
in  a n  a c t io n  f o r  s a l a r y / ’

I t  is  w e ll  s e tt le d , h o w e v e r , th a t  a  c i t y  h a s  g e n e r ic  j u r i s -

d ic t io n  t o  d is m is s  its  a g e n t s  a n d  s u b o r d in a te  o fficers . 

D is m is s a l  w it h o u t  r ig h t  is a  m e r e  a b u s e  o f  d is c r e t io n . 

A n d  a n  a b u s e  o f  d is c r e t io n , b y  th e  a u t h o r it y  o f  th e  S o o y  

O y s t e r  C o . c a s e  m u s t  b e  a tta c k e d  d ir e c t ly  a n d  n o t  c o l-
la t e r a l ly .

I n  th e  d e c is io n  o f  th e  lo w e r  C o u r t ,  th e  le a r n e d  tr ia l  

J u d g e  r e f e r r e d  t o  th e  c a s e  o f  Bourgeois vs. Freeholders 
of Atlantic County, 8 2  N. J. L. 8 2 , w h ic h  h e  c ite d  a s  a u -

t h o r i t y  t o  u p h o ld  h is  d e c is io n  th a t  c o lla te r a l  a t t a c k  w a s  

n o t  p e r m is s ib le  in  th is  ca se . I t  w il l  b e  fo u n d , h o w e v e r , 

t h a t  th e  fa c t s  in  th a t  c a s e  a r e  v e r y  f a r  f r o m  b e in g  in  p o in t  

w it h  th o s e  in  th e  c a s e  a t  b a r , a n d  th e  o n ly  r e le v a n c y  w h ic h  

it  h a s  t o  th e  p r e s e n t  q u e s tio n  is  its  d is c u s s io n  o f  v a r io u s  

c a s e s  w h ic h  d is t in g u is h  b e tw e e n  d e b ts  c o n tr a c te d  w ith o u t  

a u t h o r it y  a n d  th o s e  c o n tr a c te d  w it h  a u t h o r it y  d e f e c t iv e ly  

e x e r c is e d . B u t  o u r  w h o le  a r g u m e n t , i f  it  h a s  a m o u n te d  

t o  a n y th in g , h a s  s h o w n  th a t  in  th e  c a s e  a t  b a r , th e  d e fe n d -

a n t ’ s  c la im  f o r  s a la r y  w a s  c o n tr a c te d  w it h o u t  a u t h o r it y  

a n d  n o t  t h r o u g h  a u t h o r it y  d e f e c t iv e ly  e x e r c is e d .

III. Other Grounds of Objection Raised By 
Defendant.

Contention That Complaint Does Not Directly 
Allege That Payments Were Not Legally 
Due.

W it h  re s p e c t  t o  th e  d e fe n d a n t ’ s c o n te n tio n  th a t  th e  

c o m p la in t  d o e s  n o t  d ir e c t ly  a lle g e  th a t  th e  p a y m e n ts  to  

th e  d e fe n d a n t  w e r e  n o t  le g a l ly  d u e  h im  a n d  th a t  th e  m o n -
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e y s  p a id  h im  w e r e  n o t d u e  a n d  o w in g  h im  fr o m  th e  p la in -

t i f f ,  it  se e m s su ffic ie n t  to  s a y  th a t  i t  is  n o t  n e c e s s a r y  f o r  

th e  p la in t if f ,  in  i ts  c o m p la in t , to  m a k e  o u t  th e  d e fe n d a n t ’ s 

c a s e , o r  t o  a v e r  m a tte r  w h ic h  is  s o le ly  m a tte r  o f  d e fe n s e  

a n d  u p o n  w h ic h  th e  d e fe n d a n t  m u s t  r e ly  in  h is  d e fe n s e . 

T h is  s u it  is  u n d e r  th e  n e w  P r a c t ic e  A c t ,  a n d  m u s t  b e  d e a lt  

w it h  in  th e  s p ir it  o f  t h a t  a c t , a n d  o u g h t  n o t  to  b e  v ie w e d  

f r o m  a  n a r r o w , te c h n ic a l s ta n d p o in t. T h e  c o m p la in t  

c le a r ly  a n d  d is t in c t ly  c h a r g e s  th a t  th e re  w e r e  m a d e  t o  th e  

d e fe n d a n t  c e r ta in  p a y m e n ts  w h ic h  w e r e  u n a u th o r iz e d  b y  

la w . I f  th e  d e fe n d a n t , t h r o u g h  th e  i l le g a l  a c t s  o f  p la in -

t i f f ’s  a g e n ts ,  h a s  r e c e iv e d  u n a u th o r iz e d  p a y m e n ts  o f  

m o n e y  b e lo n g in g  t o  th e  p la in t i f f ,  it f o l lo w s  th a t  h e  h a s  

r e c e iv e d  m o n e y  t o  w h ic h , o n  t h e  fa c e  o f  th e  c o m p la in t , 

h e  h a s  n o  t it le . T h i s  b e in g  so , th e  p la in t i f f  h a s  a  r ig h t  

to  r e c o v e r  su ch  m o n e y s  in  th e  p r e s e n t  s u it, w h ic h  is, in  its  

n a tu re , a n  a c t io n  f o r  m o n e y  h a d  a n d  r e c e iv e d . I f  th e  

d e fe n d a n t  h a s  a n y  r ig h t  o r  t i t le  to  th e  m o n e y s  p a id  h im , 

h e  m u s t  s h o w  th a t  f a c t  in  h is  d e fe n s e . H o w  h e  s h o u ld  

s h o w  it  is  n o t  a  q u e s t io n  w h ic h  c o n c e r n s  th e  p la in t if f .  

T h e  d e fe n d a n t  m a y  in s is t , in  h is  d e fe n s e , th a t  th e  p a y -

m e n ts  w e r e  a u th o r iz e d , o r  a d m it t in g  th e m  t o  b e  u n a u -

th o r iz e d , m a y  a lle g e  t h a t  th e  p a y m e n ts  w e r e  n o n e  t h e  le ss  

in  d is c h a r g e  o f  a n  h o n e s t  d e b t d u e  h im  f r o m  th e  p la in t if f .  

T h a t  b u r d e n , h o w e v e r , is  o n  th e  d e fe n d a n t . I t  is  a  fa c t  

w h ic h  it  m a y  b e  n e c e s s a r y  f o r  h im  to  u r g e  in  h is  d e fe n s e  

b u t  w h ic h  o b v io u s ly  it is u n n e c e s s a r y  f o r  th e  p la in t i f f  to  

a lle g e  in  its  c o m p la in t.

I f ,  h o w e v e r , it  sh o u ld  b e h e ld  th a t  th e  o b je c t io n  o f  th e  

d e fe n d a n t  t o  th e  c o m p la in t  in  t h is  re s p e c t  is w e ll  ta k e n  

a n d  th a t  th e  c o m p la in t  in  th is  r e s p e c t  is  d e f e c t iv e ,  it  is  

s u b m itte d  t h a t  su ch  d e fe c t  is  n o t  s u ffic ie n t ly  s e r io u s  to  

w a r r a n t  th e  s t r ik in g  o u t  o f  th e  c o m p la in t  b u t  is  c u r a b le  

b y  a m e n d m e n t, a n d  th a t  p la in t i f f  w o u ld  b e  e n tit le d  to  

a m e n d  h is  c o m p la in t  u n d e r  th e  p r o v is io n s  o f  th e  P r a c t ic e  

A c t  ( 1 9 1 2 ) .



Brief for Appellant 31

Contention That Complaint Should State What 
Bills Were Irregular.

W it h  re s p e c t  to  th e  d e fe n d a n t ’ s c o n te n tio n  th a t  th e  

c o m p la in t  d o e s  n o t s p e c i f y  w h a t  b ills  o f  th o s e  m e n tio n e d  

in  th e  s c h e d u le  a n n e x e d  th e r e to  w e r e  n o t  ite m iz e d  a n d  

v e r if ie d  b y  a ff id a v it  a s  r e q u ir e d  b y  s ta tu te , a n d  t h a t  th e  

d e fe n d a n t  is  a c c o r d in g ly  in  u tte r  ig n o r a n c e  a s  t o  th e  ite m s 

w h ic h  it  is  c h a r g e d  b y  th e  c o m p la in t  w e r e  n o t  p re s e n te d  

in  th e  m a n n e r  r e q u ir e d  b y  la w , a tte n t io n  is  c a lle d  to  th e  

f o u r t h  p a r a g r a p h  o f  th e  c o m p la in t, w h ic h  r e c ite s  th a t  a n -

n e x e d  t h e r e to  a n d  th e r e b y  m a d e  a  p a r t  t h e r e o f  is  a n  ite m -

iz e d  s ta te m e n t o f  th e  m o n e y s  u n la w f u l ly  a n d  im p r o p e r ly  

p a id  to  th e  d e fe n d a n t . S u c h  a n  ite m iz e d  s ta te m e n t  is  a n -

n e x e d  to  th e  c o m p la in t. T h e  la n g u a g e  o f  th is  p a r a g r a p h  

is  c le a r  a n d  c a n  o n ly  b e  ta k e n  to  m e a n  th a t  a ll  th e  ite m s 

sp e c ifie d  in  th e  s c h e d u le  a n n e x e d  t o  th e  c o m p la in t  e x c e p t  

th e  p a y m e n ts  b y  w a y  o f  s a la r y , w h ic h  a r e  s e p a r a te ly  

g r o u p e d , w e r e  p a id  in  th e  m a n n e r  c h a r g e d  in  th e  c o m -

p la in t, th a t  is, u p o n  b il ls  o r  s ta te m e n ts  w h ic h  w e r e  n o t  

ite m iz e d  a n d  w h ic h  w e r e  n o t  v e r if ie d  b y  th e  d e fe n d a n t ’ s 

a ffid a v it . I t  is  s u b m itte d  th a t  th is  is  a  c o m p le te  a n s w e r  

to  th is  p a r t ic u la r  o b je c t io n .

CONCLUSION.

I t  is s u b m itte d  th a t  th e  f o r e g o in g  a r g u m e n ts  c o n s titu te  

a  c o m p le te  a n s w e r  to  th e  p o in ts  o f  o b je c t io n  r a is e d  in  th e 

d e fe n d a n t ’ s m o tio n  t o  q u a sh , a n d  th a t  th e  d e c is io n  o f  th e  

C ir c u it  C o u r t  u p h o ld in g  th e se  o b je c t io n s  s h o u ld  b e  r e -

v e rs e d .

R e s p e c t f u l ly  s u b m itte d .

H a r v e y  F . Ca r r , 
Attorney for Appellant.





G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T

T he ; T o w n s h ip  o p F r a n k u in , 
in  t h e ; Co u n t y  o p G^o u c ps t pr  

Plaintiff 

vs

W i t s o n  T .  Jo n ps ,

Defendant.

A c tio n  at L a w  

N O T I C E  O F  A P P E A L
10

F ile d  A p r il  30, 19 13 .

T o  D a v id  O . W a tk in s , A t to r n e y  o f  D e fe n d a n t:

_ 20
T A K E  N O T I C E  th a t th e  p la in tiff  ap p ea ls fro m  the

w h o le  o f  th e  ju d g m e n t en tered  in th is  ca u se  to  th e  C o u rt

o f  E r r o r s  a n d  A p p e a ls  o f  th e  S ta te  o f  N e w  J e rse y , on

th e fo llo w in g  g r o u n d s :

1. B e c a u se  th e C o u rt  b e lo w  e rre d  in  s tr ik in g  o u t  th e 

p la in t i f f ’ s co m p la in t u p o n  th e  reaso n s sp ecified  in  th e d e-

fe n d a n t ’ s n o tice  o f  m o tio n  t o  s tr ik e  o u t th e co m p la in t.

2. B e c a u se  th e m o tio n  to  str ik e  o u t  th e  p la in t if f ’ s co m -

p la in t o u g h t  to  h a v e  been  d en ied , fo r  th e  reaso n  th a t the 

p a y m en ts b y  w a y  o f  sa la r y  m ad e b y  th e  p la in tiff  to  th e 3 0  
d e fe n d a n t w e re  ille g a l a n d  u n a u th o rize d , an d  can  b e  re -

c o v e re d  b a ck  b y  th e  p la in t i f f : an d  th a t th e p a y m e n ts  m ad e

b y  p la in tiff  to  d e fe n d a n t w ith o u t th e  p re se n ta tio n  b y  d e-

fe n d a n t o f  a d eta iled  b ill o f  item s o r  d em an d , s p e c ify in g  

p a rt ic u la r ly  h o w  th e  b ill p a id  w a s  m a d e  up, w ith  the
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a ffid a v it o f  th e  d e fe n d a n t a s to  th e c o rre c tn e ss  o f  th e  

sam e, as re q u ire d  b y  sta tu te , w e re  i lle g a l an d  u n a u th o riz e d  

p a y m e n ts  an d  can  b e  r e c o v e re d  b a ck .

'H a rv e y  F . C a r r ,

A tto r n e y  fo r  P la in tiff.

10
St a t e  o f  N e w  J e rs e y ]

\S S
Gl o u c e st e r  Co u n t y  J

I , J a m es L a f fe r ty ,  C le r k  o f  th e  C ir c u it  C o u r t  o f  th e 

C o u n ty  o f  G lo u c e ste r , d o  h ereb y  c e r t ifu  th a t th e  fo r e g o in g  

is  a  tr u e  a n d  c o rr e c t  c o p y  o f  th e  N o tic e  o f  A p p e a l in  a b o v e  

ca se  as th e  sam e rem ain s o n  file  in  m y  office.

I N  T E S T I M O N Y  W H E R E O F ,  

I h a v e  h e re u n to  set m y  h a n d  an d  

(S e a l ) a ffix e d  th e  seal o f  sa id  C o u r t  a t

W o o d b u r y , th is  T h ir t ie th  d a y  o f  

A p r il ,  A  D ., 19 13 .

J a m e s L a f fe r ty ,

C le rk .

30
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I N  T H E  G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T  
. /

T h e  T o w n s h ip  o p F r a n k l in , 
i n  t h e  Co u n t y  o p Gl o u c e st e r  

Plaintiff 

vs

W il s o n  T. J o n e s ,

Defendant.

J u d g m e n t R e c o rd .

10

W ils o n  T .  Jo n es th e d e fe n d a n t in th is  ca u se  w a s  su m -

m o n ed  to  a n s w e r  u n to  th e  T o w n s h ip  o f  F ra n k lin , th e 

P la in t if f  th ere in , in an  a ctio n  a t la w  u p o n  th e  fo llo w in g  20 
c o m p la in t :

(S e a l )
T H E  S T A T E  O F  N E W  J E R S E Y  

to  W ils o n  T .  Jo n es

Y o u  a re  su m m on ed  to  a n s w e r  th e  a n n e x e d  C o m p la in t o f  

th e  T o w n s h ip  o f  F ia n k lin , in  th e C o u n ty  o f  G lo u c e ste r , a 

m u n ic ip a l co rp o ra tio n  o f  th e  S ta te  o f  N e w  J e rse y , in  an  3 0  
actio n  a t la w  in th e G lo u c e ste r  C o u n ty  C ir c u it  C o u rt. A n d  

ta k e  n o tice  th at u n less y o u  file y o u r  a n s w e r  to  sa id  C o m -

p la in t w ith  th e C le r k  o f  th e said  G lo u c e s te r  C o u n ty  C ir c u it  

C o u rt, a t W o o d b u ry , w ith in  tw e n ty  d a y s  a f t e r  s e rv ic e  

u p o n  y o u  o f  th is w r it  an d  th e a n n e x e d  C o m p la in t, th e
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p la in tiff  m a y  p ro ce e d  in  th e  su it a n d  ju d g m e n t m a y  be 

en tered  a g a in s t  y o u .

.W I T N E S S ,  C la re n c e  L . C o le , E s q u ire , J u d g e  o f  sa id  

G lo u c e s te r  C o u n ty  C ir c u it  C o u rt, a t W o o d b u ry , th is  16 th  

d a y  o f  J a n u a ry , 19 13 .

G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T

T h e  T o w n s h ip  o p F r a n k l in , 
i n  t h e  Co u n t y  oe  Gl o u c e s t e r

P la in t iff ,  a  m u n ic ip a l c o rp o ra tio n  o f  th e  S ta te  o f  N e w  

J e rse y , sa y s  t h a t :

30 * S o m e  t im e  d u r in g  th e m on th  o f  F e b r u a r y , 1893, d e-

fe n d a n t w a s  d u ly  e lected  to  th e  office o f  C le r k  o f  th e T o w n -

sh ip  o f  F ra n k lin , in  th e  C o u n ty  o f  G lo u c e ste r , an d  th e re -

u p o n  en tered  u p o n , a ssu m ed  th e  d u tie s  o f ,  an d  e x e r c is e d  

th e  p o w e rs  o f  sa id  office, an d  th a t a t ea ch  su cce ss iv e  e lec-

tio n  th e r e a fte r , th e  sa id  d e fe n d a n t w a s  re-e lec ted  to  Said

H A R V E Y  F . C A R R . J A M E S  L A F F E R T Y ,

A tto r n e y . C le rk .
10

20 vs

W il s o n  T. J o n e s ,

Defendant.

Plaintiff

C O M P L A I N T

A c tio n  a t L a w
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office an d  c o n tin u o u s ly  an d  w ith o u t in te rru p tio n  h eld  the 

sam e u n til J a n u a ry  is t ,  1 9 1 1 ,  o r  th ere ab o u ts.

2. T h a t  b y  a  reso lu tio n  o f  th e  T o w n s h ip  C o m m itte e  

o f  th e T o w n s h ip  o f  F ra n k lin , in  th e  C o u n ty  o f  G lo u c e ste r , 

p a ssed  M a r c h  2 1st, 1903, it  w a s  o rd e re d  th a t d e fe n d a n t 

re ce iv e  an d  b e p a id  an  an n u a l s a la ry  o f  $200.00 p e r  y e a r  

fo r  h is  se rv ice s  as T o w n s h ip  C le rk , b u t  th at th e sta tu te  in  

su ch  ca se  m a d e  an d  p ro v id e d , p ro v id e s  th a t the a n n u a l 

co m p en satio n  o f  th e  T o w n s h ip  C le r k  sh all be d ete rm in ed  

b y  o rd in a n ce , d u ly  p assed  b y  the T o w n s h ip  C o m m itte e , an d  

th a t a c c o rd in g ly  th e  sa id  T o w n s h ip  C o m m itte e  h a d  no 

p o w e r  o r  a u th o rity  to  f ix  b y , reso lu tio n , o r  in  a n y  w a y  

o th e r  th an  b y  o rd in a n ce , th e an n u a l co m p en sa tio n  to  b e 

p a id  to  th e  sa id  d e fe n d a n t *as C le r k  as a fo re s a id , a n d  th a t 

a c c o rd in g ly , a ll p a y m en ts o f  s a la r y  m a d e  to  th e  sa id  d e-

fe n d a n t u n d e r  an d  b y  v ir tu e  o f  th e  a fo re s a id  reso lu tio n , 

w e re  i lle g a lly  an d  im p ro p e r ly  p a id  to  sa id  d e fe n d a n t, an d  

th a t sa id  d e fe n d a n t, u n d e r  an d  b y  v ir tu e  o f  th e  a fo re s a id  

re so lu tio n , re ce iv e d  fro m  p la in tiff  th e sum  o f  $200.00, as 

an an n u a l s a la ry  fo r  se rv ice s  ren d ered  b y  h im  as C le r k  

a s a fo re s a id  fo r  an d  d u r in g  th e  re sp e ctiv e  y e a rs  o f  1902, 

§9° 3> i 9° 4> i 9° 5> t9°6> T9° 7> I9° 8> a n d  1909, w h ich  sa id  

p a y m e n ts  o f  sa la r y  a g g r e g a te  and  m a k e  u p  a  to ta l o f  

$1600.00 w h ich  sa id  su m , b e ca u se  i lle g a lly  an d  im p ro p e rly  

p a id  to  and  re ce iv e d  b y  sa id  d e fe n d a n t, p la in tiff  is en title d  

to  re c o v e r  fro m  d e fe n d a n t as m o n e y  h a d  an d  re ce iv e d  b y  

th e d e fe n d a n t fo r  its  use.

1 6

20

3. T h a t  p r io r  to  th e  p a ss a g e  o f  the a fo re s a id  reso lu tio n , 3 0  

sa id  d e fe n d a n t o b ta in e d  - co m p en satio n  fo r  se rv ice s  b y  him  

ren d ered  as C le r k  as a fo re s a id , b y  p re se n tin g  to  th e T o w n -

ship  C o m m itte e , a t d iv e rs  tim es,, b ills  o r  sta te m e n ts o f  

a m o u n ts c la im ed  b y  th e  said  d e fe n d a n t to  be d ue h im  fo r  

se rv ic e s  re n d ered  as a fo re s a id , th e  a m o u n ts o f  w h ich  said
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b ills  o r  sta te m e n ts w e re , fro m  tim e to  tim e, p a id  to  th e  

sa id  d e fe n d a n t u p o n  th e ir  p re se n ta tio n  b y  h im  as a fo r e -

said , b u t th a t sa id  b ills  o r  sta tem en ts w e re  n o t ite m ized  

a n d  v e rifie d  b y  th e  o a th  o f  th e  sa id  d e fe n d a n t, b u t m e re ly  

ca lle d  fo r  th e  p a y m e n t o f  a  lu m p  sum  w ith o u t e x h ib itin g  

th e  n a tu re  a n d  p a rt ic u la r s  o ft h e  se rv ic e s  re n d e re d , ‘or 
s h o w in g  h o w  su ch  b ills  o r  sta tem en ts w e re  m ad e u p ;  and  

th a t th e  sta tu te  in  su ch  c a s e  m ad e  an d  p ro v id e d , p ro v id e s

th e m o n ey s o f  th e  sa id  T o w n s h ip  t o  a n y  p erso n  u n less th e 

p erso n  c la im in g  o r  r e c e iv in g  sa id  m o n ey s  sh a ll first  p r e -

sent to  th e  p a r ty  o r  p a rtie s  p a y in g  a n y  su ch  m o n ey s, a  d e -

ta ile d  b ill o f  ite m s o r  d em an d , s p e c ify in g  p a rtic u la r ly  h o w  

su ch  b ill o r  d em an d  is m a d e  u p  an d  the d ates a n d  n am es 

o f  th e  p erso n s to  w h o m  th e  a m o u n ts co m p o s in g  su ch  b ill 

o r  d em an d  w e r e  s e v e r a lly  p a id , w ith  th e  a ffid a v it o f  th e  

p a r ty  c la im in g  p a y m e n t o f  sa id  b ill o r  d em an d  th a t the 

sam e is co rre c t, an d  th a t a c c o rd in g ly , th e  p a y m e n t o f  th e 

20 b ills  an d  sta tem en ts h e re in b e fo re  m en tio n ed  an d  r e fe r r e d  

to  w a s  u n la w fu l an d  c o n tra ry  to  th e  p ro v is io n s  o f  th e 

sta tu te  in  su ch  ca se  m ad e  an d  p r o v id e d ; an d  th a t p la in tiff  

is e n title d  to  r e c o v e r  fr o m  th e  d e fe n d a n t th e  m o n ey s  so 

as a fo re s a id  u n la w fu lly  a n d  im p ro p e rly  p a id  to  an d  re -

c e iv e d  b y  d e fe n d a n t, a s m o n e y  h a d  an d  re ce iv e d  fo r  its  use.

4. T h a t  a n n e x e d  h e re to  an d  h e re b y  m a d e  a  p a rt  h e r e o f  

is an  ite m ized  sta tem en t o f  th e  m o n ey s  so  as a fo re s a id  u n -

la w fu lly  an d  im p ro p e rly  p a id  to  d e fe n d a n t.

30 P la in t if f  d em an d s as d a m a g e s  th e  a m o u n t so  a s a fo r e -

sa id  u n la w fu lly  p a id  to  d e fe n d a n t, n a m e ly , $3050.37, t o -

g e th e r  w ith  la w fu l in te re st o n  ea ch  item  co n s titu tin g  sa id  

a cco u n t fro m  th e d a te  th e re o f.

H a r v e y  F . C arr,

A t to r n e y  o f  P la in tiff-
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P A Y M E N T S  to  W I L S O N  T .  J O N E S

1893 A tte n d a n c e  a t  10  C o m m itte e  m e e tin g s, 

a t  $3.00 $30.00

M a r . 18 F e e s  fo r  T o w n s h ip  C le r k 10 .75

A p r . 2 1 

1894

B ill  ren d ered 27.80

J a n . 15 A c c e p te d  b ill 107.00

J a n . 15 W r it in g  deed 2.50

$178.0 5

18 9 4 A tte n d a n c e  a t  8 C o m m itte e  m eetin g s

a t $3 00 $24.00

M a r . 17 F e e s  fo r  T o w n s h ip  C le r k 14-75
Ju n . 25 F o r  se rv ice s  ren d ered 25.60

1895 

Jan . 26 A c c e p te d  b ill 101.0 0

$ 16 5.3 5

1895 A tte n d a n c e  a t 10  C o m m itte e  m e e tin g s,

a t $3.00 $30.00

M a r. 16 A c c e p te d  b ill 20.75

J u n . 24 A c c e p te d  b ill 22.80

D e c . 11 S e rv ic e s  as T o w n s h ip  C le r k 83.00

$ is 6 -55 g 0
1896 A tte n d a n c e  a t 8 C o m m itte e  m e e tin g s

a t  $3.00 $24.00

M a r. 14 A c c e p te d  b ill 20.75

Jun- 29 S e rv ic e s  as T o w n s h ip  C le r k 19.40

J u n . 29 R e g is te r in g  10  d o g s  at 12  i-2 c . i -25
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189 7

J a n . 9  S e rv ic e s  as T o w n s h ip  C le r k  89 00

$15340

189 7

10

N o v . 13 

A u g .  2 1

A tte n d a n c e  a t  9  C o m m itte e  m e e tin g s, 

a t  $3.00 $27.00

A c c e p te d  b ill 2 6 .75

S e r v ic e s  a s T o w n s h ip  C le r k  

B ill  In stru ctio n s  $ 1.50  

T a x  W a r r a n t  15.80

N o v . 29

$ 17 .3 0

S e rv ic e s  a s C le r k
17.3 0

8 1. CO
1898

J a n . 10 B ill  re n d ered  fo r  se rv ice s 1-50

1898 A tte n d a n c e  a t  8 C o m m itte e  m e e tin g s,

$154-05

a t  $3.00 $24.00
M a r . 26 S e rv ic e s  a s C le r k 26 .75
J u n . 2 7 S e r v ic e s  as C le r k 2 0 .15
A u g .  22 B ill  ren d ered 6.50
O c t. 6 S e rv ic e s  as C le r k 40.50
1899

J a n . 9 S e rv ic e s  as T o w n s h ip  C le r k 32.50

ï 899 A tte n d a n c e  a t 8 C o m m itte e  m e e tin g s,

$150.40

M a r. 18
a t $3.00 $ 2 4 0 0

K e y  to  B a llo t  B o x  an d  C a r f a r e  to

W o o d b u ry 5-40
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M a r. 18 B ill  ren d ered ¿6 .7 5

A u g . 2 1 S e rv ic e s  as T o w n s h ip  C le r k 18-30

1900

J a n . 2 5 S e rv ic e s  a s T o w n s h ip  C le r k 80.00

$ 154-45

1900 A tte n d a n c e  at 9  C o m m itte e  m e e tin g s,

a t $3.00 $27.00

M a r . 24 B ill  ren d ered 28.25 1 0

A p r i .  2 1 S e rv ic e s  as T o w n s h ip  C le r k 16.40

N o v . 22 S e rv ic e s  a s T o w n s h ip  C le r k 47-50
1901

Jan . 14 S e rv ic e s  as T o w n s h ip  C le r k 39-25

$ 1 5 8 4 0

1901 A tte n d a n c e  a t 10 C o m m itte e  m e e tin g s,

a t  $3.00 $30.00

M a r . 23 B ill  ren d e re d  a s T o w n sh ip s  C le r k 28.75 20
A p r . 22 % S e rv ic e s  a s  T o w n s h ip  C le r k 13.00

S e p . 6 S e r v ic e s  a s T o w n s h ip  C le r k 8.00

N o v . 2 9 S e rv ic e s  a s T o w n s h ip  C le r k 39-47
1902

Jan . 16 S e r v ic e s  as T o w n s h ip  C le r k 39.00

$ 158.22

1902

D e c . 13 O n e  Y e a r ’s sa la r y  a s C le r k $200.00 3 0

1903

D e c . 5 D o 200.00

1905
J a n . 14 D o 200.00

D e c . 28 D o 200.00
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1906
D e c. 10 D o 200.00
1907
D e c . 9 D o 200.00
I9°9
J a n . 4 D o 200.00
D e c. 6 D o
1910
M a r . 4 T a k in g  a ck n o w le d g m e n ts 20.50

T o ta l  p a ym en ts to  C le rk , $3050.37

( E n d o r s e d )

G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T

T h e  T o w n s h ip  o f  F r a n k l in , 
2 G. i n  t h e  Co u n t y  o f  Gl o u c e st e r

,./ v s

W i l s o n  T. J o n e s ,

Plaintiff

Defendant.

A c tio n  a t L a w  

S u m m o n s an d  C o m p la in t

30
F ile d  J a n u a a r y  ?4 th , 19 13

J a m e s L a f fe r ty ,  C le r k

T o  th e  w ith in  n am ed  d e fe n d a n t:  

> ca se  th e  w ith in su m m on s a n d  co m p la in t a re  se rv ed
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u p on  y o u  p e rso n a lly  th en  ta k e  n o tice  th a t i f  y o u  in ten d  

to  m a k e  a  d e fe n s e  to  th is  a ctio n , y o u  m u st file  a n  a ffid av it 

o f  m e rits  w ith in  ten  d a y s  fro m  th e  d ate  o f  th e  se rv ic e  h e re -

o f  u p o n  y o u , a n d  th at u n less y o u  file  su ch  a ffid av it, ju d g -

m en t b y  d e fa u lt  w ill be en tered  a g a in s t  y o u  at th e  en d  

o f  sa id  ten  d a y s ;  an d  th a t in  c a s e  y o u  file  sa id  a ffid av it,
u n less y o u  file  an a n s w e r  w ith in  tw e n ty  d a y s  fr o m  the 

d ate  o f  se rv ic e  h e r e o f u p on  y o u  ju d g m e n t  b y  d e fa u lt  w ill  

in  su ch  ca se  be en tered  a g a in s t  y o u  a t th e end o f  sa id  
tw e n ty  d ay s. 10

In  ca se  th e w ith in  su m m on s a n d  co m p la in t a re  se rv e d  

u p o n  y o u  b y  th e  le a v in g  o f  a  c o p y  a t  y o u r  d w e llin g  h o u se  

o r  p lace  o f  abode, th en  ta k e  n o tice  th a t u n less y o u  a p p e a r 

an d  file an  a n s w e r  w ith in  tw e n ty  day^ a f t e r  th e  d a te  o f  

th e  s e rv ice  th e re o f u p on  y o u , ju d g m e n t w ill  b e  e n te re d  
a g a in s t  y o u .

H a r v e y  F , C a rr ,
V * •

A t t o r n e y

D u ly  se rv e d  J a n u a ry  19, 19 13 , 0n W ils o n  T .  J o n es b y  

d e liv e r in g  to  h im  a  c o p y  o f  th e  sam e p e rso n a lly  in  the 

C o u rt  H o u s e , in th e C ity  o f  W o o d b u ry .

W illia m  C . A lle n ,

F e e  $2'65 S h e r iff .

St a t e  o f  N e w  J e rs e y ] ft 1

[SS
Gl o u c e st e r  Co u n t y  I

W illia m  C . A lle n , o f  fu ll  a g e , b e in g  d u ly  sw o rn  o n  h is
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o a th  sa y s, th a t h e  is th e  S h e r if f  o f  the C o u n ty  o f  G lo u c e ste r  

a n d  th a t o n  th e  seven te en th  d a y  o f  J a n u a ry , A .  D. 19 13  

h e se rv e d  a  tru e  co p y  o f  th e  su m m on s a n d  C o m p la in t 

a tta ch e d  h e re to  w ith  th e  sch ed u le  th e re to  annexed, and 
th e  n o tice  th ere o n  en d o rsed , on th e  w ith in  n a m ed  d e fe n d a n t 

W ils o n  T .  J o n es p e rso n a lly  b y  d e liv e r in g  th e  sam e to  him  

in  th e  C o u r t  H o u s e  in  th e  C it y  o f  W o o d b u ry .

10
Sworn and subscribed to this seven-
teenth day of January, A .  D., 1913» 
before me

' Chester N. Steelman,
Deputy Surrogate.

»Wi l u a m  C . Au v FN

20

30
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G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T

T h e  T o w n s h i p  o f  F r a n k l i n , 

i n  t h e  Co u n t y  o f  G l o u c e s t e r

W ils o n  T .  J o n es, o f  fu ll  a g e , b e in g  d u ly  s w o rn  o n  

h is  o a th  sa y s, th a t h e  is th e  d e fe n d a n t in  the a b o v e  sta te d  

ca u se  an d  he b e lie v e s  th a t  h e  h as a  ju s t  a n d  le g a l d e fe n se  

to  th e  sa id  a ctio n  on th e  m erits  o f  th e  case .

S w o r n  a n d  su b scrib ed  b e fo r e  1
m e th is  24th  d a y  o f  J a n u a ry , I w i l s o n  T .  J o n e s

A .  D . 19 13 ,

v s

W i l s o n  T . J o n e s ,

Defendant.

Plaintiff

A F F I D A V I T

A c t io n  a t L a w

10

F ile d  J a n u a ry  24, 19 13

S t a t e  o f  N e w  J e r s e y ]

[SS
20G l o u c e s t e r  Co u n t y  j

S a m u e l B . B u r k e tt , 

D e p u ty  C o . C le r k

3 0
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G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T

T h e  T o w n s h ip  o e  F r a n k l in , 
i n  t h e  Co u n t y  o f  Gl o u c e st e r  

10 Plaintiff

Vs
W it . s o n  T. J o n e s ,

A c tio n  a t L a w  

NOTICE

Defendant.

S ir :

T a k e  n o tice  th a t I  sh all a p p ly  to  h is H o n o r , C la r e n c e  L . 

C o le , J u d g e  o f  th e  G lo u c e ste r  C ir c u it  C o u rt, a t  h is  C h a m - 

b ers in  th e  L a w  B u ild in g , in  th e  C it y  o f  A t la n tic  C ity , on  

M o n d a y , the fifte e n th  d a y  o f  F e b r u a r y  n e x t, a t te n -th irty  

o ’c lo c k  in th e fo re n o o n  o r  as soon  th e r e a fte r  a s co u n se l ca n  

be h ea rd  fo r  an  o rd e r  to  s tr ik e  o u t th e  co m p la in t, b y  y o u  

filed  in  th e  a b o v e  sta te d  ca u se, fo r  th e fo llo w in g  reaso n s, 

v i z :

F I R S T ,  th e said  co m p la in t c h a rg e s  th a t th e  sum  o f  tw o  

h u n d re d  d o lla rs  p e r  y e a r  w a s  p a id  to  th e  d e fe n d a n t as 

an d  fo r  a  sa la ry  as T o w n s h ip  C le r k , d u r in g  th e  y e a rs  

3 0  1902 to  19 10  in c lu siv e , a n d  th a t su ch  p a y m e n ts  w e r e  ille g a l 

an d  u n a u th o riz e d  b ecau se  th e  s a la ry  o f  th e sa id  d e fe n d a n t 

as C le r k  o f  sa id  to w n s h ip  w a s  p ro v id e d  fo r  b y  a  reso lu tio n  

o f  th e  sa id  to w n sh ip  a n d  w a s  n o t p ro v id e d  fo r  a n d  a u -

th o rize d  b y  an  o rd in a n ce  o f  sa id  to w n sh ip , ( a )  T h e  sa id  

p a ym en ts on th e p a rt o f  th e  T o w n s h ip  C o m m itte e  w e re



No t ic e  of ' Mo t io n  to  St r ik e  o u t  Co m pe a in t  15

voluntary and cannot be recovered back, (b) The said 
payments having been made by the Township Committee 
under and by virtue of said resolution and accepted by 
the defendant in good faith, the said payments cannot be 
attacked in this collateral proceedings, except by direct 
attack upon the legality of the said resolution.

SECOND, the said complaint charges that moneys were 
paid to the said defendant as Township Clerk on bills 
presented by said Clerk which were not itemized or sworn 1 q 
to in compliance with the statutes of this State, (a) The 
payments were voluntary payments and cannot be recover-
ed back, (b) It does not appear from the statements of 
the said complaint that any or either of the payments 
made to the said defendant as Township Clerk were not 
legally due to the said defendant or that the money paid 
to him was not actually due and owing from the said 
township to the said defendant- (c) Because the said 
complaint does not specify what bills of those mentioned 
in the schedule annexed to the said complaint, were not r  
itemized or did not contain the affidavit required by ‘ ® 
statute, and the defendant is therefore in utter ignorance 
as to what items it is charged, were not presented in the 
manner required by law.

To Harvey F .Carr, Esq.,

Attorney of Plaintiff.

David O. Watkins,

Attorney of Defendant 30
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GLOUCESTER CO U N TY CIRCUIT COURT

T h e  T o w n s h ip  o f  F r a n k l in , 
&c. Action at Law

vs

10
W il s o n  T. J o n f s ,

•Motion to strike Complaint. 
Conclusions.

Filed February 26, 1913

For the Motion:
Dav id  O. W a t k in s  a n d  A. H. Sw a c k h a m f r .

Opposed:
W il s o n  & Ca r r .

20 COLE, J.

The complaint sets up two classes of items: one money 
received pursuant to resolution when an ordinance was re-
quired ; the other per diem compensation paid in the ab-
sence of itemized and verified bills as required by statute. 
There is an averment of services performed and no sug-
gestion that the bills paid were otherwise illegal.

30 That the resolution could have been certioraried and set 
aside and the payment of the unverified bill stayed by the 
same process is unquestioned. But no direct attack has 
been made. The question then is, Can the Township legal-
ly recover the money paid for services actually performed 
merely because it neglected its duty in requiring strict



Co n c l u s i o n s W

statutory procedure?
Counsel for complaint say the question is resadjudicata 

in the case between the same parties decided by the Court 
of Appeals. But I cannot so read the opinion. The single 
question in issue was one of jurisdiction in equity. That 
also was or could be decided Bourgeois vs Freeholders, 82 
Law, 82, and cases cited point the distinction between 
debts contracted without authority and those contracted 
with authority defectively exercised; and also the distinc-
tion between a case where the municipality is defending J q  
against a claim not properly proved and where the claim 
has been paid without exacting strict statutory proof. 
Upon principle and the authority of the cited case the com-
plaint fails to show a cause of action and must be struck 
out.

Motion granted.

?0

3 0



i8 O r d e r  St r ik in g  o u t  Co m pl a in t

G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T

10

T h e  T o w n s h ip  o p F r a n k l in , 
Plaintiff 

vs

W il s o n  T. J o n e s
Defendant

A c tio n  a t L a w

¡O rd er s tr ik in g  o u t 

C o m p la in t.

F ile d  M a r c h  5, 19 13

T h e  m o tio n  fo r  an  o rd e r  to  s tr ik e  o u t th e  co m p la in t 

h e r e to fo r e  filed  in  th is  c a u se  c o m in g  on  to  be h e a rd  be- 

2 0  f o re  hig H o n o r , C la re n c e  L . C o le , J u d g e  o f  th e  sa id  C ir -

cu it  C o u rt, an d  in  th e  p re se n ce  o f  W a lte r  R . C a rr o ll,  f o r  

H a r v e y  F . C a rr , A t to r n e y  fo r  p la in tiff , an d  D a v id  O . 

W a tk in s  an d  A u s t in  H . S w a c k h a m e r , A tto r n e y s  fo r  d e -

fe n d a n t, an d  th e  C o u rt  h a v in g  in sp ected  th e  p le a d in g s  

an d  h e a rd  th e a rg u m e n ts  o f  A t to r n e y s  th e re o n  an d  b e -

in g  o f  th e o p in io n  th a t sa id  co m p la in t fa ils  to  sh o w  a 

ca u se  o f  a ctio n  a g a in s t sa id  d efen dan t-

I t  is, o n  th e  2 7th  d a y  o f  F e b r u a r y , 19 13 , o rd e re d  th a t 

th e  sa id  co m p la in t h e re in  b e str ick e n  out.
3 0

C . L . C o le ,

J u d g e , G lo u c e ste r  C o u n ty  C ir c u it  C o u rt.



Ju d g me n t 19

G L O U C E S T E R  C O U N T Y  C I R C U I T  C O U R T

T h e  T o w n s h ip  oe  F r a n k l in  
i n  t h e  Co u n t y  o e  Gl o u c e st e r

T h e  d e fe n d a n t h a v in g  m o v e d  to  s tr ik e  o u t th e  co m p la in t, 

on th e  g ro u n d  th a t it d isclo sed  n o  ca u se  o f  a ctio n , u p o n  

w h ic h  m o tio n  a rg u m e n ts  fo r  p la in tiff  a n d  d e fe n d a n t b y

a ctio n  o rd e re d  th a t th e  sa m e  b e s tru ck  o u t ; w h e re u p o n  a 
ru le  s tr ik in g  o u t  th e  co m p la in t w a s  en tered  o n  th e  2 7th  

d a y  o f  F e b r u a r y , 19 13 .

W h e re u p o n , I T  I S  A D J U D G E D  th a t th e  co m p la in t o f  

th e  p la in tiff  b e  s tru c k  o u t  an d  th a t th e d e fe n d a n t re c o v e r  

fr o m  th e  p la in tiff  h is  co sts, w h ic h  a re  ta x e d  a t T w e n ty -  

s ix  d o lla rs , se v e n ty -fiv e  cen ts.

J u d g m e n t en tered  th is  T w e n t y - fo u r t h  d a y  o f  M a rc h , 

I9I3-

vs
W il s o n  T. J o n e s

Plaintiff. A c t io n  a t L a w

' “ j u d g m e n t

10
Defendant.

F ile d  M a r c h  24, 19 13

D a v id  O , W a tk in s ,

A t t y ,  o f  D e fe n d a n t



20 Ceeri Cs  Ce r t if ic a t e ;

St a t e  o f  N e w  J e r s e y ]
[SSi

Ge o u c e st e r  Co u n t y  J

I , J a m e s L a f fe r ty ,  C le r k  o f  th e C ir c u it  C o u rt  o f  th e 

C o u n ty  o f  G lo u ce ste r , h e re b y  c e r t i fy  th a t th e fo r e g o in g  a re  

tru e  a n d  c o rre c t co p ies o f  th e S u m m o n s and  C o m p la in t, 

A ff id a v it  o f  M e rits , C o n clu sio n s  O r d e r  s tr ik in g  o u t C o m -

p la in t an d  J u d g m e n t, in th e ca se  o f  T h e  T o w n s h ip  o f  

1 0  F ra n k lin  v s  W ils o n  T .  Jo n es, a s th e sam e rem ain s o f  

re co rd  an d  o n  file in m y  office.

I N  T E S T I M O N Y  W H E R E O F ,  I  h a v e  

h ereu n to  set m y  h an d  an d  a ffix e d  th e  seal 

(Seae ) o f  sa id  C o u n ty  a n d  C o u rt  a t  W o o d b u r y , ' 

th is T w e n ty -s e c o n d  d a y  o f  A p r i l ,  A .  D . 

1913 -

J a m  e? L a f fe r ty ,

3 0



£ínu Jferanj fflourí of Errora mh Apeala.

T o w n s h ip  o f  F ra n k lin , in  

th e  C o u n ty  o f  G lo u ce ste r ,

P la in tiff-A p p e lla n t, ( A c t io n  a t L a w .

vs. O N  A P P E A L . 10
W ils o n  T .  Jon es,

D e fe n d a n t-A p p e lle e .

BRIEF FOR RESPONDENT

T h e  T o w n s h ip  o f  F ra n k lin , in th e  C o u n ty  o f  G lo u -

cester, b rin g s th is su it a g a in s t th e d e fe n d a n t, a fo rm e r  

C le r k  o f  th e  sa id  T o w n s h ip , to  re c o v e r  s a la r y  p a id  h im  

b y  th e T o w n s h ip  C o m m itte e , a t  th e  ra te  o f  tw o  h u n d re d  

d o lla rs  p e r  y e a r  fo r  th e  y e a rs  n in eteen  h u n d re d  an d  tw o  

to  n in eteen  h u n d re d  an d  n in e, in c lu s iv e ; an d  p e r  d iem  

co m p en satio n  fo r  se rv ice s  re n d e re d  b y  h im  fro m  e ig h t-

een h u n d re d  an d  n in e ty -th re e  to  n in eteen  h u n d re d  and  

tw o . T h e  co m p la in t w a s  s tru c k  o u t in  th e c o u rt  b e lo w  

on m o tio n  o f  d e fe n d a n t b e ca u se  it d isc lo sed  no co u rse  
o f  actio n .

I t  is co n ten d ed  b y  th e  p la in tiff  th a t th e  le g a l qu es- o n  

tio n s ra ise d  b y  th e  m o tio n  a re  res a d ju d ic a ta  in th is 

co u rt. T h e  p la in tiff  h ad  p r e v io u s ly  in stitu te d  a su it in 

th e  C o u rt  o f  C h a n c e ry  fo r  an  a cco u n tin g , s e ttin g  up 

som e m a tte rs  in th e  b ill o f  co m p la in t p rese n ted  in  th is 

su it. T h e  b ill w a s  d em u rred  to , w h ic h  w a s  o v e rru le d  «fee. 
in  th e C o u r t  o f  C h a n c e ry , b u t on a p p ea l to  th is  co u rt,



th e  d e m u rre r  w a s  su sta in ed  an d  in  th e  co u rse  o f  an  

o p in io n  b y  J u d g e  V r e d e n b u r g , h e m ad e u se  o f  la n g u a g e  

w h ic h  C o u n se l fo r  p la in tiff  in sists a m o u n ts to  an  a d ju d i-

ca tio n  b y  th is  co u rt, th a t th is su it is m ain ta in a b le , an d  

th a t th is  m o tio n  sh o u ld  be o v e rru le d , b e ca u se  th e  de-

m u rre r  in  th e e q u ity  su it w a s  su sta in ed .

I t  can  h a rd ly  be assu m ed  th a t th is  co u rt  w o u ld  or 

co u ld  p a ss u p o n  th e  su ffic ien cy  o r  le g a lity  o f  p lea d in g s in  

a case , w h ich  h as n e v e r  been b e fo r e  it. A n d  b y  r e fe r e n c e  

10 to  th e  cases o f  T o w n s h ip  v . C ra n e  an d  T o w n s h ip  v. 

Jo n es, m en tio n ed  in p la in tiff ’s b r ie f , it w ill  r e a d ily  be 

seen  th a t no su ch  d ed u ctio n  can  be m ad e  fr o m  e ith er o f  

th o se  d ecisio n s. W h a t  th e  co u rt d ecid ed  w a s , th a t th e 

co m p la in a n t in  th e C h a n c e ry  su it w a s  n o t en title d  to  

eq u itab le  r e lie f  b ecau se  it h ad  a re m e d y  a t l a w ; th a t  th e  

c la im  w a s  a le g a l c la im , ra th e r  th an  an  eq u itab le  c la im ; 

b u t th e re  w a s  n o  in tim a tio n  in  th e o p in io n  th a t th e re  w a s  

a n y  m e rit  in  th e  p la in tiff ’ s c la im , n e ith er  w a s  th e re  a n y - 

th in g  m isle a d in g  in  th e  o p in io n  b y  th e  learn ed  ju d g e . I t  

^  d ea lt w ith  th e  q u estio n  o f  ju r is d ic t io n  o n ly  an d  d ecid ed  

n o th in g  e x c e p t  th a t th e  p la in tiff  w a s  w ith o u t  r e lie f  in  

th a t c o u rt  u n d er th e p lea d in g s th e re  filed .

I f  a d ecisio n  in  th e  C o u rt  o f  C h a n c e ry  o r  ©n A p p e a l 

th a t a co m p la in a n t is w ith o u t  r e lie f  in th a t co u rt, b e ca u se  

h e h as an  a d eq u a te  re m e d y  a t la w , c a rrie s  w ith  it a  g u a r -

a n tee  th a t su it a t la w  b a se d  u p o n  th e  sam e ca u se  o f  actio n  

is m ain ta in a b le , th e  ju r is d ic t io n  o f  th e  la w  co u rt  w o u ld  

be g r e a t ly  im p aired .

30 . ' . !
M u c h  sp ace  in th e B r ie f  o f  C o u n se l fo r  p la in tiff , is 

d evo ted  to  th e  a rg u m e n t th at v o lu n ta r y  p a y m en ts , n o t 

a u th o riz e d  b y  la w , w h e n  m a d e  b y  a m u n ic ip a l co rp o ra tio n  

to  its o fficers, m a y  b e re co v e re d , in  an  a ctio n  a t l a w ; and  

th e  ca se  o f  D e m a se t v . In h a b ita n ts  o f  N e w  B a rb a d o e s , 

40 N e w  J e rs e y  L a w  604, an d  a  n u m b er o f  o th e r cases

2



su p p o rtin g  th e d o ctrin e  o f  th a t case  h a v e  been cited. 

T h e  la w  o f  th ese  cases w ill  n o t b e d isp u ted , b u t th e ir  

a p p licatio n  to  th e  fa c ts  in  th is  case is  denied.

In  th e  case  o f  D e m a re st v . In h ab ita n ts, su p ra , th e 

T o w n s h ip  C o lle c to r  h ad  reta in e d , fo r  h is se rv ice s  as C o l-

lecto r, o u t o f  th e  m o n ey s co llected  on  h is  d u p lica te , fe e s  

in  e x ce s s  o f  th o se  a llo w e d  b y  la w , an d  th e su it w a s  b y  

th e  T o w n s h ip  to  co m p el th e  C o lle c to r  to  d isg o rg e  w h a t 

h e  h ad  reta in e d  w ith o u t le g a l w a rra n t. I t  w a s  n o t a 

ca se  o f  th e T o w n s h ip  p a y in g  th e  C o lle c to r  h is fe e s  fix ed  

b y  la w  w ith o u t  v e rifie d  bills , as th e S ta tu te  r e q u ir e d ; b u t 

a  su it to  co m p el th e  re stitu tio n  to  th e  T o w n s h ip , th e 

m o n ey s  w h ic h  th e  C o lle c to r  h a d  u n la w fu lly  w ith h eld .

I t  w ill  th e re fo re  b e seen  th a t th e re  is no p a ra lle l 

b e tw e e n  th e  case  n o w  u n d er co n sid e ra tio n  and  th e  case  

c ited  b y  th e  p la in tiff. B y  r e fe re n c e , h o w e v e r , to  th e  la st 

p a rt  o f  th e  o p in io n  in th a t  ca se  is fo u n d  su p p o rt fo r  th e 

co n ten tio n  o f  th e  d efen d a n t. T h e  co u rt th e re  s a y s :

“ P a y m e n ts  re ce iv e d  b y  o n e k n o w in g  th e a g e n t to  be 

u n a u th o riz e d  to  m a k e  th em , m a y  b e  re c o v e re d  b y  th e 

p r in c ip a l as m o n e y  w r o n g fu lly  h ad  and re ce iv e d . T h e  

d o ctrin es o f  a cq u iesce n ce  an d  v o lu n ta r y  p a ym en ts, in -

sisted  o n  h ere , h a v e  n o  p lace, b e ca u se  th e p a ym en ts w e re  

n o t b y  th e  p la in tiff  n o w  se e k in g  r e c o v e r y , n o r b y  its  

sa n ctio n  o r a p p ro v a l. T h e  a p p lica tio n  o f  th is  n e ce ssa ry  

a n d  sa lu ta r y  ru le  w ill  n o t in te r fe r e  w ith  o r  d is tu rb  set-

tle m en ts m a d e  w ith  to w n sh ip  co m m ittees w h e re  u n a f-

fe c te d  b y  ille g a lity  o r  fr a u d . A c t in g  in  g o o d  fa ith  an d  

w ith in  th e ir  s ta tu ta ry  p o w e rs , th e ir  se ttlem en ts w ill  fu r -

n ish  an  a d eq u a te  p ro te ctio n  a g a in s t fu tu r e  cla im s or 

lit ig a tio n  b y  th e  p u b lic .”
T h e r e  is n o  a lle g a tio n  in  th e p la in tiff ’s p le a d in g  th at 

th e d e fe n d a n t .was p a id  a  s in g le  d o lla r  th a t w a s  n o t ju s t ly  

d u e h im  fo r  th e  se rv ice s  h e  ren d ered . I f  th e  p la in tiff  

sh o u ld  p re v a il, th e  re su lt  w o u ld  b e  th a t th e d e fe n d a n t,

10
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w ith o u t a n y  fa u lt  on  h is p a rt, w ill  be d e p riv e d  o f  co m -

p en sa tio n  fo r  h is  se rv ice s  as T o w n s h ip  C le r k  fo r  the 

y e a rs  e ig h tee n  h u n d re d  an d  n in e ty -th re e  to  n in eteen  

h u n d re d  an d  ten, in c lu siv e , a p erio d  o f  e ig h tee n  y e a rs .

T h e  a u d its  o f  th e C le r k ’s a cco u n t b y  th e  T o w n s h ip  

C o m m itte e , w h e re  th e re  is no ev id en ce  o f  o v e rch a rg e , 

sh o u ld  p ro te ct h im  fro m  ju s t  su ch  p ro ceed in g s  as th ese. 

A n d  it is su ch  settlem en ts m ad e b y  th e T o w n s h ip  C o m -

m ittee  w h ich  th e c o u rt h ad  r e fe r e n c e  to  in th e la n g u a g e

10  a b o v e  qu oted . T h a t  th is  is th e la w , is n o t su c c e s s fu lly  

ch a llen g ed  b y  th e b r ie f  o f  p la in tiff  an d  th e n u m ero u s 

cases c ited , a re  not a u th o ritie s  a g a in st th is co n ten tio n .

I t  is d ifficu lt to  u n d e rsta n d  h o w  th e p la in tiff  can , in 

g o o d  fa ith , dem an d  fro m  th is  d e fe n d a n t, w h o  h as re n -

d ered  se rv ice s  to  th e T o w n s h ip  d u r in g  a ll th ese  y e a rs , 

an d  fro m  a ll th a t ap p ea rs to  th e  c o n tra ry , in  th e u tm o st 

g o o d  fa ith , h a v in g  h is acco u n ts a u d ited  ea ch  y e a r  and 

p re su m b ly  fo u n d  co rre ct, co n siste n tly  and  w ith  a n y  d e-

g re e  o f  fa ir  d ealin g , in s ist th a t h is w a g e s  be re tu rn e d  

an d  th e  p u b lic  r e c e iv e  h is se rv ice s  w ith o u t co m p en satio n .

C o m in g  to  th at p o rtio n  o f  th e d e fe n d a n t ’s b r ie f  

w h ic h  d eals w ith  th e  d ecisio n  o f  th e  co u rt  and  the 

g ro u n d s u p o n  w h ich  th e  learn ed  ju d g e  b a ses h is decisio n . 

T h e  p la in tiff  in sists th at th e co u rt erre d  in  h o ld in g  th at 

th e fa ilu r e  to  ite m ize  and  v e r i f y  th e b ills , an d  to  o rd er 

th e  d e fe n d a n t’s sa la ry  b y  o rd in a n ce , ra th e r  th an  re so lu -

tion , ca n n o t be a tta ck ed  in  th is  co lla te ra l p ro ceed in g .

3 0  H is  a rg u m e n t is based  u p o n  th e case o f  C a rro n  V. 
M a r tin  (2 6  N . J. L . 5 9 4 ), an  o ld  case  w h ich  d eals w ith  

le g a l p rin cip les  w e ll esta b lish ed  in  the ju r isp ru d e n c e  o f  

th is  S ta te . In  thfitcase, th e  C ity  o f  N e w a r k  le v ie d  an  a s-

sessm en t in  p u rsu a n ce  o f  a sectio n  o f  th e C it y  C h a rte r  a u -

th o r iz in g  th e la y in g  ou t, o p en in g  an d  w id e n in g  streets, 

b u t p ro v id in g  th a t no street sh o u ld  be a lte re d  o r  w id en e d



e x c e p t  b y  ap p licatio n  in  w r it in g  o f  th re e  fo u rth s  o f  a ll 

th e  o w n e rs  o f  lan d  ly in g  on sa id  s t r e e t  T h e  p ro p e rty  

o f  a la n d o w n e r  on  sa id  street w a s  so ld  to ra is e  a n 'A s -

sessm en t fo r  w id e n in g  a  street, a n d  in an  a ctio n  b y  th e  

p u rch a s e r  a g a in s t  th e  o w n e r  to  r e c o v e r  p o ssession , the 

w a n t  o f  su ch  w r itte n  a p p lica tio n  b y  th re e  fo u rth s  o f  th e 

o w n e rs  o f  a ll th e lan d  o n  sa id  street, w a s  set u p  in  a  

sp ecia l p lea. I t  w a s  co n ten d ed  on th e  p a rt o f  th e  p la in -

t i f f  th a t th e w a n t o f  ¡jurisdiction  c o u ld  n o t  be ra is e d  in 

a co lla te ra l p ro c e e d in g , b u t th e c o u rt h e ld  th a t  th e  w r it-  1® 

ten  a p p licatio n  sig n ed  b y  th e  la n d o w n e rs  w a s  n e ce ssa ry  

to  c o n fe r  ju r is d ic t io n  o n  th e  C o u n cil, an d  th e  d e fe n se  
p re v a ile d .

A  n u m ber o f  o th e r ca se s  in  th is  sta te  w e r e  c ited  on 

th e b r ie f  o f  p la in tiff , a m o n g  them  th e  recen t ca se  o f  S ta te  

vs. S o o y  O y s te r  C o m p a n y , 78 N .  J. h. ,394, th e  fa c ts  o f  

w h ich  C o u n se l ad m its a re  n o t sim ila r  to  th e  ca se  b e fo r e  

th e  co u rt, b u t h e sa y s th at th e p rin cip le  o f  la w  in v o lv e d  
is p re c ise ly  th e sam e.

I t  is su b m itted  th at th e  la st m en tio n ed  ca se  is  ra th e r  

an a u th o rity  fo r  d e fe n d a n t ’s co n ten tio n , b ecau se  th e  

co u rt th e re  h eld  th at th e  R ip a r ia n  C o m m issio n  had  ju r is -

d ic tio n  to  m a k e  the g r a n t  an d  w h e th e r  o r  n o t th e g r a n t  

c o v e re d  n a tu ra l o y s te r  beds c o u ld  'not b e ra ised  b y  c o l-
la te ra l a tta ck .

T h e  ca se  o f  M a r tin  vs . 'C a rro n  c h ie fly  re lie d  u p o n  

b y  p la in tiff  is c le a r ly  d is tin g u ish a b le  fr o m  th e case  at 

b a r fo r , w h ile  th e  C o u n cil h ad  g e n e ra l ju r is d ic t io n  o v e r  

th e  streets  an d  h ig h w a y s , it  h a d  n o t ju r is d ic t io n  t o  w id e n  

a n y  street in t h e  c i t y  e x c e p t  u p o n  w r itte n  a p p lic a tio n  3  

sig n ed  b y  th e  p r o p e r ty  o w n e rs  on th e  street as p ro v id e d  

b y  th e  C h a rte r . I t  co u ld  n o t a cq u ire  g e n e ric  ju r isd ic t io n  

o v e r  th e su b je c t  m a tte r  o f  th e  o rd in a n ce  w ith o u t t h e  

w r itte n  a p p licatio n . A n d  as su ch  ju r is d ic t io n  w a s w a n t-

in g , th e  a c t io n  o f  th e C o u n cil in  p a ss in g  th e o rd in a n ce
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w a s  s u b je c t to  co lla te ra l a tta ck . Its  ju r isd ic tio n  o v e r  

the s u b je c t m a tte r  o f  th e o rd in a n ce  did  n o t a ris e  fro m  th e  

fa c t  th a t it w a s  th e  g o v e rn in g  b o d y  o f  th e c ity  b u t b e-

ca u se  a  le g a l a p p licatio n  w a s  p rese n ted  w h ic h  c o n fe rre d  

su ch  ju r isd ic tio n . T h e  p la in tiff ’s title  to  th e lan d  h ad  

n o th in g  b u t th e  ille g a l o rd in a n ce  to  rest u p o n  an d  o f  

co u rse  su ch  in firm ity  co u ld  be set u p  in  th e  a ctio n  fo r  

p o ssession .

I t  m a y  h e re  be re m a rk e d  th a t th e statem en t in  th e 

1 0  b r ie f  o f  co u n sel fo r  p la in tiff  th at th e  d ecisio n  in  th e  ca se  

o f  M u lfo r d  vs . C a m d en , 26 N . J. L . 49, w a s  in e ffe ct 

o v e rru le d  b y  M a rtin  vs . C a rro n , is u n w a rra n te d  as an 

e x a m in a tio n  o f  th e cases w ill  sh o w . In  M a r tin  vs . C a r -

ro n  th e  p ro ce e d in g  o f  th e  C o u n cil, w id e n in g  a street, 

w a s  p ra c tic a lly  an  e x e rc ise  o f  th e p o w e r  o f  em in en t d o -

m a in ; w h e re a s  in  M u lfo r d  vs . C a m d en , th e  m u n icip a l 

a ct w a s  th e  m ere  p a v in g  o f  a street, th e b o u n d aries o f  

w h ic h  h ad  been  estab lish ed , an d  th e a ctio n  w a s  to  re- 

co v e r  in  a ssu m p sit th e e x p e n se  o f  su ch  w o r k .

In  th e  ca se  n o w  u n d er co n sid era tio n , th e  C o m m itte e  

h a d  fu ll  an d  co m p lete  ju r is d ic t io n  o v e r  the su b je ct m a t-

te r  o f  th e a ct co m p la in ed  o f .  M a k in g  co m p en satio n  to 

th e T o w n s h ip  o fficers is  a fa m ilia r  fu n ctio n  o f  th e T o w n -

sh ip  C o m m itte e  an d  is n e ce ss a ry  to  c a r r y  on th e b u si-

n ess o f  th e m u n ic ip a lity , and  th e s ta tu to ry  p ro v is io n  

th a t th e C le r k ’s sa la r y  sh all be fix e d  b y  o rd in a n ce , w a s  

a  m ere  re g u la tio n  an d  th e re so lu tio n  w a s  a su b stan tia l 

co m p lia n ce  w ith  th e la w , b ecau se  th e a m o u n t to  be p aid  

2 q  w a s  le f t  to  th e  d iscre tio n  o f  th e  C o m m itte e  and  its a ctio n  

co u ld  n o t be ch a llen g ed  b y  th e  p u b lic  e x c e p t  fo r  an  abu se 

o f  su ch  d iscretio n . I t  m a y  be, as w a s  su g g e ste d  b y  th e 

learn ed  tr ia l ju d g e , th a t i f  th is  h a rm less ir r e g u la r ity  h ad  

been  b ro u g h t to  th e  atten tio n  o f  th e c o u rt im m ed ia te ly  

a fe r  th e  p a ssa g e  o f  th e  re so lu tio n , it m ig h t h a v e  been 

se t asid e  and  u n til an  o rd in a n ce  w a s  su b stitu ted  fo r  th e
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resolution, the Clerk’s compensation would have been left 
at three dollars per day; but there is nothing in the 
pleading to show that the per diem compensation would 
have been less than the salary paid, and therefore no 
claim that the Township has been damnified.

What has been said here regarding that part of the 
complaint which deals with the salary paid the defendant 
in pursuance of the resolution, is also applicable to the 
count charging payments to defendant without legal war- 
rant prior to the passage of the resolution, fixing his sal-
ary. Indeed, it is impossible to discover any basis what-
ever for the claim. The statute relied upon provides 
that it shall not be lawful for the disbursing officer of the 
municipal corporation to pay a bill presented against the 
corporation unless it is itemized and sworn to. The un-
lawful act complained of here, is the act of the Township 
Committee in not exacting an itemized bill from the de-
fendant and proof of the correctness thereof. The evi-
dent object of the law was to safeguard the municipality 
against fraudulent claims, but it surely cannot be said 
that the failure of the disbursing officer to observe this 
provision of the law would lay a foundation for an action 
to recover moneys paid on a perfectly legal and honest 
claim, where such requirement was not observed. The 
statute provides no penalty for its violation; but if one 
were imposed, it should fall upon the disbursing officer, 

0 and not upon the innocent creditor who happened to deal
with the corporation.

It will be observed that the argument of Counsel 
for plaintiff treats this case precisely as if the defendant 
were seeking to recover under the ordinance or alleged 
defective proceedings the compensation earned by him as 
Clerk, and the cases cited deal with proceedings to en-
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fo rc e  cla im s based  u p o n  d e fe c tiv e  m u n ic ip a l a c tio n . 

T h e r e  is a m a rk e d  d iffe re n ce , as su g g e sted  b y  th e lo w e r  

C o u rt, b etw e en  a ca se  w h e re  th e m u n icip a l co rp o ra tio n  

is d e fe n d in g  a su it b a se d  u p o n  a c la im  not p ro p e rly  p r o v -

ed, an d  w h e re  th e  c la im  h as been  p a id  w ith o u t r e q u ir in g  
th e str ic t  s ta tu to ry  p r o o f.

The case of Bourgeous v. Freeholders, 82 N. J. L- 
82, cited in the opinion is in point. The case of Cory v. 
Freeholders, 44 N. J. L., 445, referred to in Bourgeous 
v. Freeholders was an action by the County to recover 
back moneys paid to Cory, who was one of the members 
of the Board, on the ground that such payments were 
unauthorized by law. In the course of the opinion, Chief 
Justice Beasley says :

“Because certain freeholders are authorized to order 
a bridge repaired when the cost does not exceed the sum 
of ;$50, gives rise to no intendment that the right to order 
a similar work to be done was meant to be taken from 
the corporate body. The opposite view would often work 
inconvenience and injustice of which this case, in the 
aspect of it now under consideration, presents a conspi-
cuous exampel, for if the defendant has done the work 
in question at fair prices, in. the belief that it 'had been 
legally Ordered, and !has been paid for it, and such pay- 
men has the sanction of thè board of freeholders, still, 
according to the construction acted on at the trial, he 
could not 'retain such moneys, and nothing short of an 
act of the legislature would enable him to do so. Tt 
would be much to be regretted if these public bodies 
were without the power of doing ordinary justice in these 
affairs, which must occur not infrequently.”

T h e  case o f  A t la n tic  C it y  v . V a n  S a n t, 68 N . J. L,., 

44p, is a u th o rity  fo r  d e fe n d a n t ’s co n ten tio n  in  th is case, 

n o tw ith sta n d in g  th e  cr itic ism  o f  C o u n se l fo r  p la in tiff  and  

h is e ffo r t  to  d iffe re n tia te  the tw o  cases. H e  sa y s  :
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“It is well settled that a city has generic jurisdiction 
to dismiss its agents and subordinate officers. Dismissal 
without right is a mere abuse of discretion.”

But it cannot be denied that the Township Commit-
tee has generic jurisdiction to compensate the Clerk for 
his services. That duty is cast upon them by law, and 
the fixing of the salary was an exercise of a discretion 
and the fact that that discretion was not exercised in 
the exact way pointed out by statue, will not render void 
the action of the Committee or lay a foundation for the 
Township to recover back the salary earned by the Clerk 
upon the faith of the legality of the action of the Commit-
tee in fixing the salary.

This suit is brought to recover moneys had and 
received by the defendant to the use of the plaintiff. and 
the only allegation in the complaint, as a basis for such 
suit, is that the agents of the plaintiffs in compensating 
the defendant for his services, disregarded certain 
statutory regulations, although the record of these trans-
actions was an open book, and the payments made to 
the defendant must have been published in the Township 
report each year during the eighteen years covered by 
the claim in suit. There is no fault attributed to the 
defendant nor any charge that he failed at all in the dis-
charge of the duties for which he was paid. The result 
of the suit therefore if successful, would be to punish 
this defendant for the default and neglect of the township 
committee who were the agents of the plaintiff.

The learned judge in the court below,held that the 
complaint did not show a cause of actiom/and it is con-
fidently submitted thatthe judgment sM-Tbe affirmed.

DAVID O. WATKINS, 
AUSTIN H. SWACKHAMER, 

of Counsel with Respondent.

9

10

20

30








