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INTRODUCED MARCH 25, 1974
By Assemblymen BAER, GLADSTONE and BURSTEIN
Referred to Committee on Commerce, Industry and Professions

AN Aot concerning the retail sale of motor fuels and prohibiting
distributors from engaging therein.

B 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. As used in this act unless the context clearly indicates other-
wise:

a. ‘‘Distributor’’ means and includes any person who produces,
refines, manufactures, blends, compounds or imports motor fuels
for sale or distribution within the State.

b. ‘“‘Person’’ means and includes natural persons, partnership,
firms, associations, joint stock companies, syndicates and corpora-
tions, and any receiver, trustee, conservator or other officer ap-
pointed pursuant to law or by any court, State or Federal. A
corporation shall include any diroctor or officer thereof, and any
stockholder owning more than 10% ol the voting stock of the cor-
poration.

¢. ‘““Motor fuel’’ shall mean (a) all products commonly or com-
mereially known or sold as gasoline (including casinghead and
absorption or natural gasoline), benzol, benzene, or naphtha re-
gardless of their classification or uses; and (b) any liquid pre-
peared, advertised, offered for sale or sold for use as or commonly
and commcreially used as a fuel in internal combustion engines,
which when subjected to distillation in accordance with the
standard method of test for distillation of gasoline, naphtha,
kerosene and similar petroleum products (American Society of
Testing Material Designation D-86) shows not less than 10%
distilled (vecovered) below 347° Fahrenheit (175° Centigrade)
and not less than 95% distilled (recovered) below 464° Fahrenheit
(240° Centigrade) ; and (¢) any other product or liquid when sold
for use as a fuel in any type of internal combustion engine furnish-
ing power to operate a motor vehicle.
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d. ‘“‘Retail sale of motor fuel’’ means selling motor fuel from
a fixed location such as n service station, filling station, store or
@garage, directly into the service tank or tauks of any vebicle pro-
pelled by said fael.

2. It shall be unlawful for any distributor to engage in the retail
sale of motor fuel or to have any ownership or controlling interest
whatsoever in any person engaged in the retail sale of motor fuel,
except as hercinafter provided.

3. Any distributor engaged in the retail sale of motor fuel or
having any ownership or controlling interest in any person en-
gaged in the retail sale of motor fuel on the effective date of this
act shall have a reagonable time, not to exceed 2 years, from said
nffective date to terminate its engagement in sueh retail sale or to
divest ‘itself of such ownership or controlling interest so as to
avoid any undue hardship or economie logs. In'the event that such
termination or divestment cannot be completed within 1 year with-
out undue hardship or economic loss, a distributor may apply to
the Superior Court for a reasonable extension of time which shall
be granted upon a satisfactory showing that said distributor has
acted diligently in attempting to complete “such termination or
divestment and shall he conditioned upon continuing such diligent
action,

4. Any person who violates the provisions of this aet shall be
iiable to a penalty of not more than $1,000.00 for each and cvery
day such violation may continue. The penalty shall be collected
and enforced in a summary proceeding pursuant to ‘‘The Penalty
Enforcement Law’’ (N. J. S. 2A:58-1). Process shall be either
in the nature of a suimnmons or warrant and shall issue in the name
of the State, upon the complaint of the Attorney General.

5. Whenever it shall appear to the Attorney General that any
person has engaged in, is engaging in or is about to engage in any
act or practice declared unlawful by this act, or whenever he be-
tieves it to be in the public interest that an investigation be made,
he may in his discretion either require or permit any person sus-
pected of any such unlawful act or practice or any involvement
therein to file with him a statement in writing under oath or other-
wise as to all the facts and circumstances concerning the matter
under investigation. In connection with any such investigation the
Attorney General or his designee is empowered to subpena wit-
nesses, compel their attendance, examine them under oath before
himself or a court of record, and require the production of any

books or papers which he deems relevant or material to the inquiry.
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6. To accomplish the objectives and to ecarry out the duties
prescribed by this act, the Attorney General may promulgate such
rales and regulatione in accordance with the ¢ Administrative Pro-
cedure Aect,”” P. L. 1968, c¢. 410 (C. 52:14B-1 et scq.) as he shall
deem necessary and proper, which shall have the force of law.

7. The Superior Court shall have jurisdiction to prevent and
restrain violations of this act. The Attorney General may institut.
proceedings to prevent and rvestrain violations. The court may
grant prohibitory or mandatory injunctions and other restraints
for a period and 1pon terms and conditions necessary to deter
the defendant fror , and insure against, the continuir g of a viola-
tion or the commit ing of a future violation. The court may issu:
temporary vestraining orders or prohibitions and may proceed in
a summary manuer.

8. This act shall take effect immediately.

STATEMENT

The energy crisis has brought into sharp focus the high degrec
of vertical integration in the petroleum business. The major oil
companies, through their multinational business activities, are
engaged in every aspect of the petrolenum business, from oil ex-
ploration to gasoline marketing. Such vertical integration pro-
vides the major oil companies with a predominant if not con-
trolling, interest in the retail sale of motor fuels to the detriment
of retail dealers and consumers. Many independent service sta-
tions, garages and other retail dealers of motor fuels have already
been forced out of business. Consumers have been subjected to
gas lines, higher prices, and a daily concern over whether or not
they can obtain enough gas to carry out essential regular ac-
tivities. Yet, the profits of the major oil companies have soared
apward.

In order to check the strong, if not monopolistic, influence of the
major oil companies on the retail sale of motor fuels and to restore
a competitive balance in this area for the benefit of consumers
aud retailers alike, this bill would prohibit any distributor, defined
broadly as any person engaged in the production or importation
of motor fuels for sale or distribution, from engaging in the retail
sale of motor fuels. Any distributor currently engaged in such
retail sal: would be required to terminate such engagement or
divest itsclf of its interests in such retail sale over a reasonable
period of time. The Attorney General is charged with enforce-
nent of the act and penalties and other remedies are provided to
ceal with violations.

iii
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By Assemblyman ORECHIO

Ax Acr to amend ‘‘ An act to regulate the retail sale of motor fuels,
and providing penalties for violations,’”’ approved May 12, 1938
(P. L. 1938, c. 163) and repealing the ‘‘Unfair Motor Ifuels

. 'ractices Act,”’ approved September 18, 1953 (P. L. 1953, c. 413).

13e 1T ENACTED by the Senate and General Assembly of the State
o New Jersey:

1. Section 201 of P. L. 1938, c. 163 (C. 56:6-2) is amended to
read as follows: '

201. (a) Every rctail dealer shall publicly display and maintain
on each pump or other dispensing equipment from which motor
fuel is sold, in the manner regulated by the [State Tax Commis-
sioner] Director of the Division of Tawation, a sign stating the
price per gallon of the motor fuel sold by said dealer from such
pump or other dispensing equipment. All taxes, State and Federal,
imposed with respect to the manufacture or sale of motor fuel
shall be included in the price shown on said sign, but said sign shall
coniain a statement of the amount of taxes included in said price,
or, without specifying the amount thereof, said sign shall state
that taxes are included in said price. A retail dealer shall not sell
at any other price than the price, including tax, so posted. Any
such price when posted shall remain posted and in effect for a
period of not less than 24 hours.

(b) [No retail dcaler shall sell motor fuel at a price which is
below the net cost of such motor fuel to the retail dealer plus all
gelling expenses.] (Deleted by amendment.)

(¢) No other price signs of motor fuel so dispensed, or signs
relating to the price of such fuel shall be used or displayed on or
about the premises where motor fuel is sold at retail, other than

.. the signs provided herein by seetion 201 (a).

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above bill
is not enacted and is intended to be omitted in the law.

iv
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1d) No advertising or sign other than that provided for in

section 201 (a), which directly or indirectly contains a statement
of, or an implied reference to the price of motor fuel shall be dis-
played at any place where motor fuel is dispensed at retail.  Any
advertising of the retail price of motor fuel through any other
medium which contains a reference to the per gallon price thercof,
shall include all taxes in the price stated, and there shall be included
in such advertising a statement that such price includes taxes, or
& statement of the amount of taxes which are included in such price.
Such advertising shall be identified by the name of the product,
and the letters of the name shall be not less than one-half the size
of the figures used in the price.

{e) [No rebates, allowances, concessions or benecfits shall be
given, directly or indirectly, so as to permit any person to obfain
motor fuels from a retail dealer below the posted price or at «
uet price lower than the posted price applicable al the time of
the sale.} (Deleted by amendment.)

‘ (f) It shd¥ be unlawrul for any retail dealer to use lotteries,
prizes, wheels of fortunc, punchboards or other games of chance,
in connection with the sale of motor tuels.

(g) All above-ground equipment for storing or dispensing motor
fuel operated by a retail dealer shall bear, in a conspicuous place,
the name or trademark of the produ«t stored therein or dispensed
therefrom, and no retail dealer shall permit delivery into under-

gfbund or above-ground containers, tanks or equipment of any

‘motor fuel other than the brand represented or designated by the

name or trademark appearing on such container or dispensing
equipment attached thereto. No retail dealer shall be a party to
the substitution of one grade of motor fuel for another.

(h) If the motor fuel stored in or dispensed from any above-
ground equipment by a retail dealer shall not have a brand name
or frademark, such container or dispensing equipment shall have
conspicuously displayed thereon the words ¢“No Brand.”

2. The ‘‘Unfair Motor Fuels Practices Act,’’ approved Septem-
ber 18,1953 (P. L. 1953, c. 413, C. 56:6-19 et seq.) is repealed.

3. This act shall take effect immediately.

STATEMENT
This bill removes all State price controls on motor fuels nt both
the retail and wholesale levél. The purpose of this bill is to permit
greatér competition among motor fuel dealers, thereby gaining
an advantage for the public through a decrease in the cost of
motor fuel.



ASSEMBLYMAN BYRON M. BAER (Chairman): The public
hearing of the Commerce, Industry and Professions Committee
on motor fuel sale regulations will come to order.

I am Assemblyman Byron Baer, Chairman of the Committee.
I will identify other committee members as they are present.

The hearing is on Assembly Bill 159 and Assembly Bill
1411. There is another bill that was just introduced
by Assemblymen Contillo - it has not been formally printed -
that is quite closely related. The number of that bill is
Assembly 2096. We are making arrangements to have mimeo-
graphed or xeroed copies of that bill available as soon as
possible. If anybody chooses to comment on that bill, that
would be very much welcomed and in order, although the
Committee will naturally consider the bill, later, in the
normal way we would when it becomes available in regular
printed form. But I did not want to preclude any discussion
or consideration of it here for anybody who may wish to
testify or comment on it, since it is so closely related.

I might mention that I was in Washington yesterday
and obtained certain related materials which will be on file
here with the Committee for any Committee member to review
and for any other person who wishes to look at them here
and make any comments,revelant to this hearing,for us.

The record of the hearing will be open for a period
of at least two weeks, so anybody who is either unable to
testify today or wishes to add additional comments can be able
to do so. I would certainly welcome any rebuttal testimony
or comment in written form subsequent to this hearing if
anybody wishes to make it on any testimony we hear today,
so that we can be sure that we are hearing the fullest
information on both sides of these issues.

For the record, the materials that will be left with
the Comrnittee are: A hearing on Part I and Part II of the
Subcommittee on Anti-Trust and Monopoly and the Subcommittee



on Administrative Practice and Procedure of the Committee
of the Judiciary of the United States Senate, October 16,
17 and 18, 1973, which, I have been informed, has some
related materials; hearings before the same Subcommittee,
June 8, l1l and 12, and July 11 and 27 of 1973 on gasoline
anc fuel oil; hearings before the Special Subcommittee on
Integrated Oil Operations of the Committee on Interior
Incsular Affairs, United States Senate, December 12 and
13. Let's =see. That is a little out of order. That is
Part II. Part IV was December 20, 1973. Part II was
December 5 and 6. And Part I was November 28 and 29.
Also there is some related Federal legislation and supporting
material.

I am also going to request the Committee Aide to
obtain from the House hearing records of the Committee
chaired by Congressman Dingell related material and I am also
goiny to request that the Committee Aide obtain, for the
revisw of the members,a related book, "The Marketing of
Gasoline," by Fred C. Allvine and James M. Patterson.

There is a xeroxed copy of the cover page which is also
to ke left here in the file until the book is available.

Because we have a lot of witnesses and because of
Yom Kippur, we want to end promptly at 4:30, if we can,
so that anybody who needs to leave by then will be able to.
For that reason, I do request witnesses to not be repetitive
and to conserve our time.

Witnesses have been scheduled on our list, allowing
15 minutes to a witness, including time for questions.
Since we are starting half an hour late and since questions
may consume a portion of the time, I would appreciate it
if the witnesses keep that in mind. It will not always be
necessary to read full statements. If you have statements

in writing, we do want copies of those statements and,



if you do not have additional copies, I would appreciate it
if you would bring them to the Committee Staff now so that
arcangements can be made to have copies made.

I think I will start off by a very brief reading of
the statements on each bill and then we can proceed.

The statement on A 159 is as follows: "This bill
removes all State price controls on motor fuels at both the
retail and wholesale level. The purpose of this bill is
tc permit greater competition among motor fuel dealers,
thereby gaining an advantage for the public through a decrease
in the cost of motor fuel."

The statement of A 1411 reads: "The energy crisis has
brought into sharp focus the high degree of vertical integration
in the petroleum business. The major oil companies, through
their multinational business activities, are engaged in
everv aspect of the petroleum business, from oil exploration
to gasoline marketing. Such vertical integration provides
the major oil companies with a predominant,if not controlling,
interest in the retail sale of motor fuels to the detriment
of retail dealers and consumers. Many independent service
stations, garages and other retail dealers of motor fuels
have already been forced out of business. Consumers have
been subjected to gas lines, higher prices, and a daily
concern over whether or not they can obtain enough gas to
carry out essential regular activities. Yet, the.profits of
the major oil companies have soared upward.

"In order to check the strong, if not monopolistic,
influence of the major oil companies on the retail sale of
motor fuels and to restore a competitive balance in this
area for the benefit of consumers and retailers alike,
this bill would prohibit any distributor, defined broadly as
any person engaged in the production or importation of motor

fuels for sale or distribution, from engaging in the retail



sale of motor fuels. Any distributor currently engaged in
such retail sale would be required to terminate such engagement
or divest itself of its interests in such retail sale over
a reasonable period of time. The Attorney General is charged
with enforcement of the act and penalties and other remedies
are provicded to deal with violations."

I might add, as one who is the prime sponsor of this
bill, that I think concern with this issue is heightened
as we witness criminal proceedings in a neighboring state on
apparently related anti-competitive practices, and we hear
reports abcut independent gas stations presently having
prices on gasoline in some instances as much as 13 cents
below that of others, indicating the important role that
such independent stations may be playing in maintaining a
competitive market.

I do want to say as sponsor of the bill that I am
interested very much not only in testimony for or against
the legislation that might provide material supporting such
positions, but also any testimony that would deal with the
specifics, which I recognize may be far from perfect. The
question as to the nature of the separation, whether it is
divestmeni. or some other form, is a very open question in
my mind. The question as to where in the industry the
separation shculd exist, between what categories of businesses,
is an open question, as isthe question as to what for the
purposes of this legislation should constitute control when
we have such a variety of business arrangements between gas
station operators and larger companies that have an interest
in them. So testimony on all these points and any other
deteils that anybody might want to testify on is very welcome.

If anykody here is not presently on the witness
schedule and wishes to testify, I would appreciate his

contacting the Committee Staff Director in the first seat
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here and giving your name to him. I would appreciate

those of y»ou who are here advising anybody who may come

in afterward of that fact. And anybody who has not seen

that list and wishes to,may do so by contacting the Committee
Staff.

The first witness is Mr. Charles Irwin, an attorney,
who, I understand is appearing also in lieu of Mr. Leonard
Ruppert of the New Jersey Petroleum Council, who will not
testify. Is that correct?

MR. IRWIN: Yes, Mr. Chairman.

ASSEMBLYMAN BAER: Please proceed.

CHARLES J. IRWTIN: Thank you.

Mr. Chairman énd members of the Legislature who are
present, I am appearing this morning with respect to Assembly
Bill 1411, for the purpose of presenting what I believe to be
the consumer viewpoint on this legislation or on similarly
_constituted legislation. I have spent considerable time
mal:ing an analysis of this Bill and its potential effects,
based upon my experience as a New Jersey Legislator, as the
first Directcr of the New Jersey Division of Consumer Affairs,
as an advisor to the Cost of Living Council during wage and
price controls, and as an informal advisor to HUD concerning
consumer probiems in housing. You should understand, Mr.
Chairman, that although I have been retained by oil companies
affected by this legislation, through the New Jersey
Petroleum Council, this presentation represents my conclusions
alone and I have not been limited or directed in any way
in the coritent of my statement. As a matter of fact, the
representatives of the o0il companies have only seen my
statemént for the first time this morning.

I have & reputation locally and nationally as a
consumer advocate. I would not sacrifice that to further
a special interest or a special interest position which

was in my opinion contrary to the public interest.



Accordingly, when I was requested to make a consumer
analysis of this bill by the Petroleum Cou:cil, I agreed
to make such an analysis to ascertain whether or not passage would
benefit the consumers of New Jersey. It was agreed that
the analysis would be totally independent and that my compen-
sation would be based on time spent irrespective of my
ultimate conclusions. If I had concluded this legislation
would be in the best interests of consumers, my report to
them would so indicate.

I made the analysis and I discussed the nature of this
legislation with many consumer advocates whom I know and
respect. There is no question in my mind, based upon the
analysis and based upon my experience, that Assembly Bill 1411 is
not consumer protection legislation. To represent it to be
protective of the consuming public would in my opinion be
an unjustifiable hoax.

Assembly Bill 1411 is special interest legislation
which, among other things, could under certain circumstances
cost New TJersey consumers millions of dollars per year.

Now please understand, when I state that this bill
is special interest legislation that does not necessarily
mean that it is bad legislation. What it does mean is
that it should be considered as should all legislation in
the light of all the true facts. All artificial smoke- |
screens supporting motherhood, apple pie, God, country and
corsumerism should be swept aside and the legislation
should be viewed, as I have attempted to view it, on the
basis of cause and effect.

This bill is clearly special interest legislation
designed, I believe, and intended to benefit the New Jersey
retail gasoline dealers, the men and women who operate a
substantial maiority oi the retail establishments in New
Jersey. Their interesi: is not the same as the general
consuming public and should not be confused or mislabeled



a consumer interest. They are, of course, consumers, as

the Chairnan is, as I am, as everyone who is present is, but
their interest is not the same as the interest of the general
consuming public.

The bill in brief provides that distributors, defined
in the bill as persons who produce, refine, manufacture, blend,
compound or import motor fuels, for sale or distribution
within the Stete, may not engage in the retail sale of
motor fuel or have any ownership or controlling interest
whatsoever in any person engaged in the retail sale of
motor fuel, and further that such distributors, as defined,
must divest themselves of any such ownership within two years
of the effective date of such legislation. The Statement
appended to the bill, as read by the Chairman, suggests that
consumers have recently been subjected to gas lines, higher
prices, etc. We all know that is true. The Statement implies
that this legislation could or might correct that problem
for the consumer. The effect and intent of the legislation,
however, is to reduce the numbers of gas stations available to
the public by eliminating all company owned stations.

Perhaps it is over-simplifying, but surely, if another severe
shortage is experienced, the effect of: fewer stations will
be to increase the length of gas lines.

The statement also indicates that vertical integration
in the petrcleum business provides major companies with
a controlling interest in the retail sale of motor fuels to
the detriment of consumers. The orly way that a controlling
interest in retail sales can operate to the detriment of
consumers is if the major companies engage in price fixing
through price agreement. This Bill in no way insures against
such monopolistic practices. There are, however, state and
federal anti-trust laws which under vigorous enforcement

will prevent consumer detriment as a result of price rigging.



I will have more to say with respect to tlat later. The interest
oi. the consumer is to obtain lower prices, better service,
readily available outlets, and responsible management. This
Bill would eliminate competition to indepcndently operated
gasoline retailers from company operated cutlets.

The first interest of the consumer is price. It is
axicmatic that vigorous competition pressitres price down-
warc. The corollary is that removal of any competitive
segment may affect prices upward.

Due to many factors, including federal regulations, and
in some instances company marketing policy, the price of
gasoline at the pump 'in 1974 in New Jersey sold through
company owned and operated outlets at from 1 cent per gallon
to 4 cents or more per gallon lower than prices charged by
independent brand name retail dealers.

According to figures supplied by the New Jersey
Division of Motor Fuel Taxes, there are arproximately
3.4 billion gallons of motor fuel sold in New Jersey in a
year.

A conservative estimate of the share of that gasoline
sold through company (or distributor) owned stations is
10 per cent or 340 million gallons in New Jersey. Every
penny in reduced cost per gallon to the consumer at the
pump results, therefore, in a 3.4 million dollar saving
to the consuming public per year. An average three cent
per gallon difference results in potential annual consumer
savings of over ten million dollars. And if the effect of
competition Ttrom lower-priced outlets is to force the price
downward generally among all outlets, then the obvious
result would be that one penny at the pump would result
in a $34 million saving to the public per year.

Le: us look now at the special interest aspect and
why I call it special interest legislation. It appears
to me that A 1411 is the second step in an attempt by the



organized retail dealers to obtain control of gasoline
retailing in New Jersey and to eliminate c 'rtain are.s of
competition. The first step in the contin iing wrest e for
power between the retail dealers and the cil companics

was accomplished on behalf of the retail dealers in 1971
when the Franchise Practices Act became law. That bill
projected the State of New Jersey into the contractual
relationships between manufacturers and retailers and placed
significant restrictions on o0il companies with respe -t,
among other things, to what action they coild take t»
discontinue or alter a retail franchise ccitract. The oil
companies now assert that that bill essentially froze them
into all >f the dealer arrangements that they had in 1971,
regardless of the quality of the performarce or profitability
of any given location. That is their position. The retail
dealers, on the other hand, assert that the bill rectified
incquities in the bargaining process and s :ifeguardec their
liv:lihood and investments. For purposes »>f the aneslysis
of this Bill, I make no judgment as to the correctness of
eiter position, but merely note that in ny experierce it
is unusual and it is the exception for government to become
engaged in the contractual relatiorship of commercial
parties unless there is a showing of an overriding public
need. With the Franchise Act in effect, however, if

the retail dealers can through A 1411 or similar legislation
prohibit o0il companies from operating their own stations,
they have effectively locked the o0il companies into the
contractual relationship permitted by the Franchise Act

and it is, therefore, an extension of that Act in my
judgment. The question for the Legislature is whether the
State should become that involved in a commercial dispute
between special interests without a very substantial and
significant showing of public interest on behalf of
consumers. I suggest that if there is such an interest it



is in favor of promoting rather than restricting competition.

It is also significant to note just how broad the
scope of this Bill is since it appears to prohibit any
ownership or controlling interest by a distributor. And it is my
understanding that such was the intention of the Chairman
in his role as principal sponsor.

There are other problems which would be generated
by the passage of this legislation, problems which stem
from the nature of the retailing process in New Jersey.

There are a number of retailing systems, and, as a
matter of fact, my analysis indicates that every company
deals differently with respect to their marketing practices.
The most prevalent form of marketing appears to be the
independent brand name retailer dealer, who sells a
brand name product such as Exxon, Gulf, Sunoco, Hess, etc.
through a station which he operates for profit and which
he either owns himself or leases from the oil company
or from someone else.

If this bill is passed in its present form, the
independent dealers who lease from oil companies (who
are distributors under the bill) will be placed, I b:lieve,
in a difficult financial position.

If, as I suspect, the bill requires such o0il companies
to divest themselves of ownership of such properties, then
the independeant dealer will be required to continue his
business to buy that property or enter into another arrange-
ment. His required investment, I am advised, may run
from $100,000 to $250,000 at a time when interest rates
for borrowing are at an all time high and the country is
experiencing an economic recession.

Such a result would be disabling to many retail
dealers and would clearly not be in their interest.

Another method of marketing is throigh jobbers who

purchase gasoline from producers and estajslish retail outlets

10



through contracts with independent dealers. Essentially

the jobber in many ways replaces the oil company as the local
contracting party. It is clearly in the interest of

such jobberé, as my analysis would indicate, that this
legislation be passed for a number of reasons, including:

(1) There is a likelihood of increased jobber
opportunity to try to fill the gap left by company with-
drawal from the marketplace. ,

(2) Established jobbers may be able or may hope to
be able to purchase company-owned stations at distress prices.

Therefore, the pitch of the jobbers in support of
this bill should be carefully evaluated by the Committee.

It suld also be noted that from the standpoint of
the consumer the jobber does represent another middleman,
another layer of profit and an additional cost factor
to the consumer.

I would urge, in addition to calling this to the
attention of the Committee, the retail dealers who might
otherwise support this bill to carefully evaluate their
own particular situation with respect to this bill and
others like it, particularly those who are presently
leasing from a major oil company. Many such leases are
adjusted to business volume and take into account good and
bad business cycles. For example, the lease may have
a minimal rental and then from that minimum there are
increases in the amount paid based‘hpdn the activity of
the particular retail outlet. If the companies are required
to relinquish ownership, the land will either then be
owned by a real estate investor or by the dealer himself.
The inevitable result will be a fixed cost for rent or
purchase money mortgage. Either course will reflect the
present high interest rates and either could provide additional
costs to the dealer which ultimately must be passed on

to the consumer.
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It may also be that implementation of this kind of
legislation will weaken brand name attractiveness to dealers
and dealers will prefer to take their chances in the market
for product and remove the brand name from their stations.
With smart buying that could mean lower cost to the dealer,
and if it means lower cost to the dealer, that could mean
lower cost to the consumer. But it is unlikely, I think, that
a single dealer would have sufficient requirements to
obtain surrlus, which is what he would essentially be buying,
if any, at reduced prices.

I would like to note here too that another area where
competition is affected by this bill is that in the event
that there is a major producer or one who would qualify as
a distributor under this bill who is not presently substantially
operating outlets in the State of New Jersey, passage of
this legislation in this form would effectively preclude
that person from coming into the State of New Jersey. I
say that for this reason: Let us assume that we have an
0il compary that would like to begin retail operations in
New Jerse:'. Under the present system, they can come
into the ¢tate, select locations, perhaps even obtain
options on: the purchase of property or lease of property,
and having done that, they can find people or attempt to
find people vho will come in as franchise dealers and
operate the stations, the investment being the inves‘ment
of the o0il companies. If they are not permitted to
have an interest in these companies, the alternative avail-
able to them is to come into the State and attempt to
find investcrs to open a chain of stations throughout the
State at a cost to the investor of perhaps $150,000 to
$250,000 or more. As a realistic possibility, it seems
to me that that effectively precludes new companies from
coming into the State of New Jersey and from bringing the

additional competition that that would represent.
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With respect to brand names, as a former government
consumer administrator, I can tell you that in the case
of consumer complaints against retail dealers, it is much
easier to obtain satisfaction for the consumer when a
brand name company has an interest in maintaining a state-
wide or naticnal reputation. That does not mean that the
local dealer will not attempt to keep his customers happy
and do the things that he things are necessary to preserve
his business. But there is an effective bit of extra muscle
here available to the consumer advocate to straighten things
out when they appear to go awry.
A One further word about control of sales and prices in
the State, getting back to the monopolistic question: If
major oil companies conspire to artifically set prices,
they are subject to prosecution under many present laws which
prohibit the restraint of trade,and prosecution should proceed.
This bill would eliminate as far as the Petroleum Council
is concerned and the 13 major oil companies that belong to it,
164 company-operated stations.
Conspiracy on pricing can exist at any level and
can't be rectified by this bill. For example, if, as I
suggested earlier, jobbers move in to replace companies
in the state, they could combine in restraint of trade
and even the retail gasoline dealers with a strong organ-
ization could operate in restraint of trade, particularly if
other competitive segments are eliminated.
- The intention of the major oil companies appears to
be to maintain and to establish high-volume, low-overhead,
gesoline-only retail establishments in high-traffic areas.
It seems unlikely to me that they will want to undertake
or that their objective would be substitution of an employer-
employee relationship for all of the present independent
dealer-operated stations. It just doesn't from my viewpoint -
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and I can't pronounce the viewpoint of the oil companies --
it just doesn't make sense for them to undertake the
thousands of employees that would be necessary to man

all of these stations, with all of the attendant problems
of workmen's compensation, social security payments, union
contracts, etc. The marketing development in gasoline is
similar to that which occurred in food a few years ago.
Supermarkets did in some instances replace the corner grocery
store and to that extent that fact displaced some grocery
store operators; those operators experienced a detriment.
The net effact from the standpoint of the consumer was to
provide convenient, high-volume, low-price retail food:
establisments. The corner grocery store continued and
continues today to exist as a convenience outlet where con-
simers are willing to pay a somewhat higher price for com-
modities for the convenience of having the store within
walking distance. Similarly, gas-only, high-volume highway
retail operators can and should provide a consumer advantage,
but the local independent dealer providing service, conven-
ience and local availability will continue to £ill a need
for the driVing public.

Mr., Chairman, if the objective of the New Jersey
Legislature is to strike out at the major oil companies
and at their interests out of anger or frustration because
0° the worle energy crisis or because some of the oil
companies reported unusually high profits, this bill may
provide a vehicle for such emotional ventilation.

If, however, your objectiVe, Mr. Chairman, and the
objective of the Legislature is well-reasoned, well-founded
consumer-oriented protection legislation, this bill in
my judgment ofi'ers nothing. Thank you.

ASSEMBLYMAN BAER: Thank you, Mr. Irwin. I would
like to ask you a few questions, although I don't want to

spend too much time because we have consumed a great deal
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of time here.

Do you recognize that independent gas stations sometimes
have prices lower than that of what you have been referriig
to as company-owned gas stations?

MR. IRWIN: Yes, I do. My understanding is that ---

ASSEMBLYMAN BAER: Let me ask you this: Are you aware
that there has been a substantial decrease of some of
these independent gas stations and some of this has been
occasioned by the policies of the companies which have
served to put them out of business? Are you aware of any
of this?

MR. IRWIN: I am aware of the fact that there has b ‘:en
in the last year or two a decrease in the number of statins
nationwide. I wouldn't, based upon the figures that I have
seen, classiiy that as a substantial decrease. And 1
would suspect that some of those fatalities of gasoline stations
may be attributable to operations of some of the oil companies.
I think that the operations of oil companies vary consider-
ably. Some of them, I recognize, may place unreasonable
requirements on some of their dealers. Those things must
be dealt with, I think, in their own fashion. But I don't
believe that this kind of legislation addresses itself to that
type of problem.

ASSEMBLYMAN BAER: If you recognize that there have
been gas stations, independent gas stations, put out of
operation by companies, based orn what you have described
as unreasonable policies, do you feel that this does reduce
competition in the industry and, secondly, since you indicate
ycu feel this should be taken care of in some other way,
how would you propose that these practices be put to an
end if you feel that it is in the interest of the consumer
and not just in the interest of the guy running the gas
station who happens to be the victim of unreasonable practices?

MR. IRWIN: I would suggest to you, Mr. Chairman, with
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respect to those stations that have discontinued operations,
although I can't give you statistics with respect to it,

I think it is, probably, and I think a survey would reveal
that a great majority of those stations left the market
place because they were marginal operations and because
treir function, like many corner grocery stores, was taken
over by another marketing principal. I would say that

the number of stations that closed by improprieties of
contractual relationship between the parties would con-
stitute a small number of those stations. And I would
further indicate that the Franchise Practices Act, which

I alluded to in my presenation, is the kind of legislation
which is intended to take care of those contractual
inequities.

ASSEMBLYMAN BAER: Yet you were very critical of
that legislation.

MR. IRWIN: Critical of it to the extent that in
my Jjudgment --

ASSEMRLYMAN BAER: Do we need more of it or do we
need less of it? I am confused by your testimony.

MR. IRWIN: Well, I think it becomes a matter,
as with so many law, of enforcement. And where there ar-=
inequities in bargaining positions, there may be under some
circumstances a basis for governmental intervention, pro-
vided there is sufficient public interest.

ASSFMBLYMAN BAER: In other words, you want to see
more enforcement of this Franchise Law that you were just
attacking as step one of a very bad setup.

MR. IRWIN: I think that is the appropriate way to
rectify the abuse that you indicate may exist as far as
stations closing. I haven't seen in the materials that
I have had an opportunity to look at and in the analysis
that I have been able to make -~ I haven't seen any hard
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evidence indicating that this is what has occurred, that
stations are being forced out of business.

I have seen evidence that oil companies do waat
to get intoc this high-traffic, high-volume business and it
is my judgment that if they do, that would be of beaefit
to the consumer, not a detriment.

ASSEMBLYMAN BAER: When did you begin your research
fcr this presentation here?

MR. IRWIN: Approximately two weeks ago.

ASSEMBL.YMAN BAER: I see. You spoke about the problem
that you thought might be occasioned if this bill were to
go into effect where there would be necessary refinancing
in a high mortgage market.

MR. IRWIN: Yes.

ASSEMPLYMAN BAER: Would you feel that that problem
would be eliminated if the bill made provision for leasing
rather than complete sale and divesture?

MR. IRWIN: Yes. I think that if the bill were altered
in suech a way that oil companies could continue to own the
properties, erect the structures, equip the properties,
etc., and lease them to dealers, that would remove the
problem that I see the dealers having with respect to their
Zinancing. It would also remove the problem, at least to
a large extent, with respect to new oil companies coming
into New Jersey for the purpose of enlarging their operations.

ASSEMBLYMAN BAER: Now you made reference by analogy
to the corner grocery in many cases having been superseded
by the need for the supermarket.

MR. IRWIN: Yes.

ASSEMBLYMAN BAER: Yet there are large supermarkets
that are independently operated. A large supermarket may
need to have some ten to twenty thousand different products,
as I am sure you are aware from your past experience,

whereas the number of products in a service station are
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relatively few. 1In fact, in your reference to the gas
stations, in trying to draw the same analogy between
the high-volume stores and the low-volume stores, isn't
it a fact that in many cases the low-volume stores offer
a greater variety of services and sometimes products?

MR. IRWIN: Absolutely - no question about that. The
analogy goes to the kind and extent of services available
to the public. I did not mean to imply that ---

ASSEMBLYMAN BAER: So you don't have that benefit of
the diversity. Now is there any particular reason why a
high-volume operation would be better suited to be operated
by a company-operated station as opposed to an independent?
I have heara assertions that independents operating in
high-volume locations have been forced out and taken over
by companies. Is there anything inherent that would cause
the company to need to operate the high-volume outlets as
opposed to independents?

MR. IKWIN: I think that high-volume outlets can
be operated by independent operators, by companies. by
jobbers. I think that they probably are being operated
by all three now.

ASSEMBLYMAN BAER: If that is the case, then I fail
to see where the analogy with the supermarket has any
significance for us because the high-volume store neither
is necessarily more efficiently operated by a company
station by the nature of its operation nor is it more
likely to provide the consumer with diversity of services.
Can you explain then how it is that there has been a
taking-over of some of these high volume locations,
since I assume these are the most profitable, and, therefore,
such stations are least likely to fail when under independent
operation? Can you explain why there has been this kind

of takeover, except as a result of the unreasonable practices
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that you described before?

MR. IRWIN: With due respect, I think your question
kind of is a "when did you stop beating your wife" question
because it assumes facts that really I don't have available
to me and I don't recognize necessarily as being so.

ASSEMBLYMAN BAER: All right. You question whether
in fact such high-volume outlets have been taken over?

MR. IRWIN: Yes, that's right.

- ASSEMBLYMAN BAER: You are not denying it or you are
just not familiar with it?

MR. IRWIN: I have no information to support that
and I really could not respond to it. I think with respect
to new investment in such operations, you are talking about
a considerable investment which probably can most readily
and most effectively be made by the o0il companies that have
the money to do it rather than an independent dealer who
would have to come up with a substantial amount of money
for a large piece of highway frontage property and build
a building on it, etc. I think as a realistic matter,
this kind of service will be provided through large company
operations and is less likely to be provided, particularly
in the present market, by independent financing.

ASSEMBLYMAN BAER: One other question: You made
reference to the need for anti-trust enforcement in terms
of potential price-fixing and that price-fixing can occur
in any type of setup.

MR. IRWIN: That's correct.

ASSEMELYMAN BAER: First of all, is price-fixing a
difficult thing to establish?

MR. IRWIN: You mean a violation of the act, sir?

ASSEMBLYMAN BAER: A violation. 1Is it a difficult
thing to get evidence on and establish?

MR. IRWIN: It is difficult to establish at any level.
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That's correct.

ASSEMBLYAN BAER: Secondly, is this difficulty
lessened when those that are involved in the fixing
necessarily must be hundreds and hundreds of independent
entities as opposed to a handful of major corporations?

Are the communications necessary when you have hundreds and
hundreds of operators like that independently that all have
to be plugged in -- are the communications much more subject
to being exposed and prosecution easier as a result?

MR. IRWIN: Well, I have to answer that question real ly
two ways aand give you some information that it doesn't
recally request. First of all, it assumes facts that may
not necessarily be so because if oil companies are removed
from the marketplace as owners, it seems to me that they
will rapidly be replaced by jobbers who are not "importers"
and, therefore, not under the coverage of this bill.

Now those jobbers, if they wished to move in restra:nt of
trade, I think would have probably more incentive w th
respect to price-~fixing than major oil companies woald have
because substantially all of their investments would be in
tne particular market that you were dealing with and there
you would not be dealing with substantially larger numbers
of potential operators but perhaps even smaller numbers or
the same number.

With respect to the potential for abuse at the
retail level, 1f you assume that you have a disorganized
structure of independent dealers who have no focal point,
then I think the question has to be answered, yes, it is
more difficult. If you assume, however, that there is,
as there are in many states - and I don't focus on New
Jersey with respect to this - a strong dealer organization
with strong dealer support, under those circumstances it
is more likely, it seems to me, that an individual or small

group of individuals could ascend to sufficient power
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to be able to essentially operate in restraint of
trade as to pricing.

ASSEMBLYMAN BAER: As I understand it, one of the
things you are saying is you feel if there was this divesting
or any other of the forms of elimination of control that
I have alluded to in my opening statement, that the result
would be not an expansion in the number of entities that
are setting prices, but a narrowing?

MR. IRWIN: There could be a dimunition.

ASSEMBLYMAN BAER: Well, not just could be, but you
are saying you think probably there would be. Anything
could be. There are probabilities all over the map. You
could also at the same time be saying that it could be
in the other direction. But if I understand the thrust of
your testimony, you are saying that you think this is what
is going to happen.

MR. IRWIN: Well, if I were in a situation as a business-
man where the oil companies were being removed from the
marketplace and where opportunities for company-operated
locations on high-volume roads were going to be available
and if I had the capital, I would very readily invest that
capital to obtain those locations and operate as a jobber-
owner. Now I think that that would happen. The result
would be that there would be a new figure in the market-
place replacing the companies, the jobbers. The same
potential that you are concerned about, Mr. Chairman,
about the restraint of t#ade would then exist for those
jobbers and &here would be, as I see it, no particular
benefit flowing to the consumer as a result of the substitution.
On the contrary, all we would have done is to put another
middleman in the picture with an increase in price.

ASSEIMBLYMAN BAER: Let me go along with you on the

21



hypothesis that the reduction in the control of what seems
to many to be the major controlling influences in the industry
would result in a greater centralizing of control for the
moment. I am certainly interested in seeing anything that
will reduce competition at any level in the industry being .
avoided. I think it is important to see that we have
competition at all levels and I would like to ask, therefore: .
what would you propose specifically in the hypothetical
situation you describe to prevent this sort of consolidation
by a few jobners?
- MR. IRWIN: I would not propose anything because I
don't think that it should be prevented any more than I
think that the oil companies should be prevented from
owning and operating stations. I think that any el:mination
of any segment from the marketplace is an elimination of
competition, and I think that is what this bill accomplishes.
ASSEMBLYMAN BAER: And you don't see a trend towards
elimination cf competition through the beginning of the take-
over of these independent gas stations? That doesn't concern
you. That is kind of insignificant according to your
testimony.
MR. IRWIN: As marketing trends change, I would say that
it is probably to be expected that certain marginal retail
operations will be eliminated. For the fellow that is
eliminated, that is bad. For the consuming public, that
is not necessarily bad and it may be good.
ASSEMBLYMAN BAER: All right. The marginal ones may .
be eliminated. 1In so far as the non-marginal ones with
the high volume, you really don't have knowledge of that. .
MR. IRWIN: I would say this, that it certainly would
not be in the interest of an o0il company to eliminate that
dealer, any more than it would be in the interest of an
automotive manufacturer to eliminate a profitable and
satisfactory dealer in his automobiles. Anc I think the

kind of thinking that develops this legislation must be
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carefully evaluated because it does or it could slop over
into all kinds of other industries. If the objective is

to eliminate any possibility at any level of any restraint
against trade, I think that many legislators at the Federal
and State level have spent many, many years operating in this
area and have come up with as effective legislation as they
can contrive. I don't think this bill addresses itself to
that problem.

ASSEMBLYMAN BAER: All right. I want to thank you very
much, Mr. Irwin, for your testimony. I certainly want
to say to you since you propose that the Committee very
carefully scrutinize the pitch of jobbers in support of
this legislation, that I am sure that we will. And, in fact,
I think you can be sure that we will very carefully :crutinize
the pitch of all witnesses before this Committee on either
side of the issue. Thank you very much.

MR. IRWIN: Thank you, Mr. Chairman.

ASSEMBLYMAN BAER: I want to mention that copies of
Assembly Bill 2096 are now available here.

Again I would like to ask those who have printed
testimony, if yvou don't have additional copies, please have
your statements duplicated in advance of your being called
to testify.

The next witness will be Mr. F. W. Butler of Exxon.
Have you a statement to hand us?

MR. BUTLER: Yes.

ASSEMBLYMAN BAER: Since we are running substantially
behind, I will ask you to please take that into account.

We will end ;up not having time for some of the later witnesses
if we continue taking as much time as we took with the last

witness.

F. Ww. BUTLER, J R.: Thank you, Mr. Chairman.
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My name is F. W. Butler, Jr. and I am here today representing Exxon
Company, U.S.A. Iam responsible for our retail operations in New Jersey as
part of my overall responsibility as Retail Sales Manager in the Northeastern
Region. I appreciate the invitation to appear before your Committee to comment

on Assembly Bills 159 and 1411. Exxon supports A.159 and opposes A.1411.

First, let me comment on A.159 which amends Section 201 of Public Law
1938 Chapter 163. We support this measure and urge the Committee to release
the bill with a favorable report. This is a consumer oriented bill which would
permit cross-merchandising in service stations, a marketing concept now
prohibited by law. Permit me to define cross-merchandising by using a Car Wash
operation as an example, In neighboring states these investments provide gasoline
and car wash service through the same facility, and the amount one pays for his
car wash depends upon the amount of gasoline he purchases. With this
prohibition removed, citizens of the State of New Jersey would then be able to
benefit from marketing innovations which are now enjoyed by consumers in her
neighboring states. We would like to see all unnecessary and unreasonable légal
restraints lifted on markzating operations in the State of New Jersey so that the
consuraer can exercise his vote on how he wants his motoring needs to be served.

] realize that what I'm about to say next refers to another law and nbt
A.159, but we feel another example of unreasonable legal restraints a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>