
JAMES P. CRANE, ET AES.,

Appe ll a n ts ,

amd

THE HOMOEOPATHIC MUTUAL 

LIFE INSURANCE CO,

App e l l e e s .

POINTS.

I. The evidence establishes a usurious agreement in 
respect to the loan, secured by the mortgage set up in 
the Bill, either

1. —Directly, by the retaining of the premium of 
Insurance ; or

2. —Indirectly, in that the Life Insurance policy 
was a mere cloak or cover for retaining a usurious 
interest on the loan.

II. The usurious contract is sufficiently set forth in 
the Answers of the Appellants, the Defendants below.

On Appeal /





U CHANCERY OF N E W  JERSEY.

10

Between
| |R om(e pa t h ic  Mu t u a l  L if e  I n -
Isurance Co., Complainants,

7 I  ̂Testimony.ana ^

James  P. C r a n e , and ate.,
Defendants.

20

JAm examination of witnesses in the above cause on tbe part 
I the complainants, in tbe presence of the Solicitor of tbe said 
|mplainants, and of the Solicitor of tbe defendants, notice 

3gbeen admitted by them, and tbe testimony taken before 
leas f̂aster, by consent, this twenty-third day of June, eight- 30 
111 hundred and seventy-three, at four o’clock in the after- 
P°D of that day.

^HORNDIKE D. HODGES, therSolicitor of the complairi- 
M) being duly sworn as a witness for them, deposed : 

saw John R. Crane sign this paper,

[Bond dated the first day of August, one thousand 
eight hundred and seventy-two, signed Jno. R. 40
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Crane, and marked Exhibit A, ex parte, Com-
plainants.]

and that is my signature as subscribing witness.

[Exhibit shown witness.]

Cross-Examined by Solicitor of defendants.
I examined the title to property of Mr. John R. Crane, which 

10 was given as security for Exhibit “ A.” I drew Exhibit “A,j 
and the mortgage purporting to secure it; both of them. Ex-j 
liibit “ A ” was executed in the office of J. R. & N. English,! 
175 Broad Street, Elizabeth, New Jersey. I had at the time 
the eleven thousand dollars mentioned in Exhibit “ A,” in myj 
possession, in bank. I could not tell what I did with that 
eleven thousand dollars, without referring to my books or 
memoranda. I made out a statement of the disposition of the 
eleven thousand dollars for Mr. Halstead, Mr. Crane’s admin-
istrator, and also for Mr. Crane himself.

20
Witness being shown paper writing, marked Exhibit ‘ 1,1 

ex parte, Defendants, says :
That is a statement of the disposition of the eleven thousj 

and dollars mentioned in Exhibit “ A.” That is in the haüdj 
writing of my clerk, and is signed by me. The items of tk| 
disposition of the eleven thousand dollars in this statement 
were paid by me, so far as I recollect. J

Q. To whom was the first item of $1,001.69-100 paid, an<| 
when, where and in what manner ? J

30 A. It was paid to John R. Crane, by a check, dated Angusj 
twelfth j A. D., 1872, in tire office of J. R. & N. E nglish , atM 
same time of the execution of Exhibit “ A.” It was pah fj 
my check, which I now produce.

[Which check is 'marked by the Master, Exhibitj 
“ 2,” ex parte, Defendants.]
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pis check is drawn to the order of John R. Crane, and was 
delivered to him. He endorsed it then in my presence to the 
prder of the complainants, and I wrote upon the back over his 
Indorsement, “ Pay to the order of The Homcepathic Mutual 
life Insurance Company, of'New York” ; I think I wrote that 
before he endorsed it. After he endorsed it, the check was 
banded back to me; I sent it to the complainants within a 
port time.
I Witness being shown paper writing, purporting to be policy 
pf insurance by complainants, on life of James P. Crane, which 10 
ps marked Exhibit “ 3,” ex parte, defendants, says: I have 
pen this paper writing before ; I had it in my possession for 
a week or more, immediately prior to the execution of Exhibit 
| A”; I received it from the New-York Counsel of complain- 
pts, Stewart L. Woodford. I delivered it to John It. Crane,
|n exchange for check marked Exhibit “ 2,” ex parte, defend- 
Ms. Iam sure that the delivery of the bond, Exhibit “ A,” 
pdthe policy of insurance, Exhibit “ 3,” and the check, Ex-
hibit “ 2,” took place not earlier than August twelfth, A. D., 
p72, the date of the check ; probably it took place about four 20 
Rys after that time. Exhibit “ A,” was executed the same n it was delivered; that is my impression. Exhibit “ 3,” 
ps executed and sealed, as it appears to be now’, at the time 
r Was delivered to me by mail, by Mr. Woodford. It was sent 
P me!°u behalf of complainants, to be delivered to Mr. Crane, 
ps a policy of insurance upon the life of his son. I know the 
Npature of the Secretary of the Company, Mr. Frank B.

ayliew; this is his genuine signature appended to this poli- 
p* At that time D. D. T. Marshall,was President of the 
picplainants. I do not think that Exhibit “ 3,” was sent to 30 

before the first day of August, A. D , 1872.
THORNDIKE D. HODGES.

fftyffi and subscribed before me, this S 
m  day of June, A. D., 1873, - j

How ar d  R ic ha r ds ,
Master in Chancery.



EDWIN M. KELLOGG, a witness on the part of the com! 
plainants, being duly sworn, deposed and said ; I am the Yice 
President of the Homoeopathic Life Insurance Company,™ 
complainants. No interest has been paid to the Companj 
upon the bond, marked Exhibit “ A.”

E. M. KELLOGG.
Sworn and subscribed before me, this )

23d day of June, A. D., 1873, . )
H o w a r d  R ic h a r d s ,

10 Master in Chancery.

The complainants’ Solicitor gave notice that the testimony 
for the complainants was closed.

June 23d, 1873.
HOWARD RICHARDS,

Master in Chanctm

IN CHANCERY OF NEW JERSEY.

Between
T h e  H o m e o p a t h ic  M u t u a l  L i f e  

I n s u r a n c e  Co., Complainants,
20 a n d

J a m e s  P. C r a n e , and als.,
Defendants.

An examination of witnesses in the above cause on the pad 
of the .defendants, in the presence of the Solicitor of the. 
said complainants, and of the Solicitor of the defendants, n° 
tice having been admitted by them, and the testimony taken!
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before nm, as Master, by consent, this twenty-third day of 
[August, eighteen hundred and seventy-three.

I JAMES P. CRANE, a witness produced on the part of the 
Befendants, being duly sworn, deposed :
I 1 reside in Elizabeth, New Jersey; I am clerk in a law- 
prs office, in the City of New-York, in the office of Beach & 
prown; I am son of the late John R. Crane; my father lived 
In this City, Elizabeth, at the time of his death; he died the 
pst of October, 1872; his health had not been very strong 
lor two dr three years before his death; the year immediately 10 
preceding his death, his health had been very bad; during 
lie time of his sickness, I aided him in the transaction of his 
Business, to some extent; I know the complainants as a Cor-
poration in New-York City; I know of a transaction my father 
Baa with them during the year prior to his death; it was pro- 
luring the loan from them on bond and mortgage; as his agent, 
r acted in that transaction; about the first of July, 1872, my 
lather wanted me to obtain a loan for him of ten or eleven 
| ousand dollars, on his house and lot in Elizabeth, in which he 
lesided; I endeavored to obtain it in the City of New-York. 20 
L aPPhecl to a broker, named Davenport, whose first name I 

nô  remember, and whosd office was in Broadway, about 
r or Ipll 5 through him an application was made to the 
louaplainants; I went to the office of the complainants about 
f 6 fteenth of July, possibly sooner, I suppose, and there 
r  ? an aPplication to them for a loan; my impression is, I 
iPpied to the officers of the Company; I think it was to 
P i! ^yhew  and Dr. Kellogg; I filled up a printed blank 
IPP cation, or one was filled up in my presence for me ; I
0 ^6 l̂e llame J°hn R. Crane to the application ; they 30
L me me that Ihe property would be appraised by their 
pfficê f61 ^  New Jersey; I called again at the .
E tV  ̂ t  6 Comi)anY â er the appraisement had been made ; 
L oln » saw ^le Resident of the Company, Mr. Marshall, 
r m ormed me that the application would be submitted to
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the Board of Directors of the Company ; the next thing I 
recollect about, is meeting Dr. Kellogg, the Yice-President on 
the Company, in Jersey street, in Elizabeth; I told him I 
hoped they would make that loan, as I wanted to get away ] 
this was about the seventeenth, or between the tenth and 
twenty-fifth days of July, 1872; I asked him if he thouglitj 
they would; he said he thought it likely, on account of thej 
bonus; I am not certain of the words he used, except the word 
“ bonus” ; I am certain he used the word bonus; sometimej 

10 afterwards, perhaps a day or two, I went to the office of tliej 
Company to inquire about it, and saw the President, Mr. Maft 
shall; I am not certain whether the Board of Directors had 
met or not at that time, but I called there several times witlj 
regard to this loan ; on one occasion he informed me, that isj 
the President, Mr. Marshall, told me the Board of Directors 
had considered the matter, and had referred the matter to 
himself and Mr. Woodford; he either told me at that time oil 
at another time, after he had consulted with Mr. Woodford, as 
I suppose, that they would grant this loan of eleven thousand! 

20 dollars, provided the Company could make a thousand dollars.

[This last testimony objected to by the com plam j 
ants’ Counsel, as. hypothetical.]

I submitted the proposition to my father, Mr. John B. Crane; 
he finally accepted the proposition; he accepted it, as he tola 
me, because he must have the money.

[Conversation between witness and J. B. Crane,j 
objected to as hearsay, secondary and incom 
petent evidence.]

I went to the office of the Company to so inform them, 1 
30 went with the Secretary, Mr. Mayliew, to the office of 

Woodford, to have the matter closed, Mr. Woodford aske j 
me if the mortgage was already drawn or in existence at t a| 
time. That was about the twentieth of July, 1872; I.told lnffl
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ho; he then said he did not. see how they could make the 
loan; I then suggested that Mr. Crane make a mortgage to me 
lor eleven thousand, and I sell it to the Company for ten thous-
and dollars; he said it could not be done; it would be a mere 
Ivasion of the usury law; I then suggested insuring my life 
in the Company; he said he thought that might do ; then Mr. 
poodford met' me at the office of the Company, and told either 
pne of the officers of the Company, the President, Vice-President 
pr Secretary, I don’t remember which, that they would grant the 
pan, provided I was to take out a policy of life insurance in 10 
peir Company, which would pay them a thousand dollars ; I 
jold them I did not care what kind of a policy it was, as the 
Ibjecfcvvas to produce just that amount, one thousand dollars; 
pis last statement was made either to the President or Sec-
tary, not to Mr. Woodford; in a conversation with Mr. 
poodford, in reference to the matter; he told me when I re-
lamed that he would buy this policy from me, that it was not
r come back to the Company for sale, but to be taken to
pirn.

I The next day or the day after, I was examined by the phy- 20 
peían at the Company’s office ; I don’t know his name; I was 
pwell at the time; I was going away that aiternoon for my 
pealth; that was the twenty-fifth day of July; the Doctor 
l°ld me he would not pass me, that I would have to wait ’till 
| got well; I told him the object of the policy was to allow 
I e Company to make a thousand dollars on a loan on bond and 
portgage; he went out and spoke to one of the officers of the 
Company; he returned to me, and said “ Then its all right;rt’upass you.”

[The conversation with the Doctor objected to by 80 
complainants’ Counsel, as incompetent.]

IliatT̂ '1” ^ erv*ew w’th Mr. Woodford, he was informed 
I a intended going away ; I did not receive the policy of 
I durance from the Company at the time of my last interview ;



I never received it myself from the Company; I received il 
from some member of my family in Elizabeth.

Witness being shown Exhibit 3, ex parte, Defendants, says]
This is the policy I speak o f; I never paid the premium on] 

this policy, or any part of it ; no part of this transaction com] 
menced as early as April eighth, 1872; the earliest it com-
menced, was after the first of July; I returned, I think, in the] 
latter part of September, 1872, and received this policy on my 
return ; some time after that, the date I can’t tell, I took it to] 

10 Mr, Woodford’s office, and asked him to buy it; he looked at 
it and informed me that it had expired ; the transaction of 
procuring this loan was agreed on in New-York; I know; 

>, nothing about the execution of the papers securing the loan; 
I was away when they were executed.

Cross-Examined by T. D. Hodges, Counsel for Complainants.
Mr. Davenport went with me to the office of the Cornpaiiyj 

I have never seen him since; I never paid him any commis­

sion.

[The last answer objected to as irrelevant.]

20 I don’t think lie ever made any demand on me for any comj 
mission ; he said something about a com m ission , when wq 
started the thing about the 17th or 18th of July.

I met Dr. Kellogg at nine o’clock in the morning; if "aS 
about one hundred and fifty feet west of Union Street, on Cj 
north side of Jersey Street; it was very pleasant weatliei, J 
was walking down to the depot, and so was I. I ell6C] 
my pace and joined him; I never knew him, before I wen 
the Company’s office, for the first time; the first thing I 
was about this loan, and expressed my hope that the ® 1 

30 pany would grant it; the substance of his answer was, 
they would grant the loan on account of the bonus; I aD] P° 
itive of the word, bonus; I said I hoped so, or som eth in g
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jtha't effect, I don’t know wliat; I don’t know that lie made 
any reply; we did not then separate; I tliink we went to the 
depot together, perhaps to New-York together; I think we 
popped the subject then and there; I will not swrear that this 
kas all that passed between ns on that subject; it is all I 
recollect; I will swear that that is all I recollect; I had full 
[authority from my father to do all that I did in this transac-
tion; I first went with Mr. Mayliew to the office of Mr. 
moodford, not earlier than the tenth and before the twenty- 
pfth of July, 1872. 1°

My first interview with Mr. Woodford was at the office of the 
pompany, just after an adjourned meeting of the Directors;
I don’t recollect the conversation between us at that inter-
view; it was in reference to this loan; I can’t recollect the 
conversation; the next interview was at his office, I think:; 
phis is the interview to which I referred in my direct-examin-
ation ; Mr. Mayhew was present; whether he remained I . 
pon t recollect; my impression is, that he did remain ; I don t 
recollect who first introduced the subject of the loan; the first 
[remark, that I recollect, was Mr. Woodford’s asking me 20 
[whether the mortgage was already in existence and executed; 
f told him, no; I don’t recollect what remark led to this ques-
tion; X don’t recollect who introduced the subject of the loan;
Ifr. Woodford came to ask that question, by the subject of 
[he loan being brought up; I don’t recollect that anything 
W been said about a discount on the mortgage; there might 
fave been. ... , . • - ,

. farther examination of this witness is, by the consent 
p the Counsel for the parties, postponed, untii after the -ex- 
Nination of the next witness, D,. C. Halstead. 30

I DAVID c. HALSTEAD, a witness, produced on the part 
P defendants, being duly swTorn, deposed and said :

I reside at Bergen Point, Hudson Co., K  J. ; I am one of 
[ 6 êfendants in this case, as Administrator of John It.
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Crane, deceased ; I knew him before his death, and since! 
childhood; I knew in his lifetime that he procured a loan from 
the complainants; some time after I became Administrator 
I called at the office of Mr. Hodges, and was accompanied bjj 
my request by James P. Crane ; Mr. Hodges not being in, I rej 
quested his clerk to have Mr. Hodges to supply Mr. Crane, oii 
some member of the family, with a detailed statement of this 
money transaction between the complainants and John El 
Crane; I called again at the office, and saw Mr. Hodges; he 
stated to me that he had sent me this statement, and had 
handed it to one of the young men at the house of the late 
John R. Crane; I went there and got the statement.

Witness being shown Exhibit No. 1, ex parte, defendants! 
says : This is the statement I got.

I was personally cognizant, that on the nineteenth dayoi 
August, 1872, at the office of Mr. English, Attorney, in thil 
City, I met Mr. Hodges with Mr. Crane, and knew that Mil 
Crane then agreed with Mr. Hodges to perfect a mortgage fol 
a sum to be loaned to him; I do not know the sum; therl 

^  had been a disagreement in relation to the perfecting of thil 
matter on account of a judgment, and it was understood ai 
that time, that it was to be paid out of the loan. The estat<§ 
of John R. Crane, of which I am administrator, is insolvent.

I have not found any personal estate, excep t that taken 
by the widow and family.

The inventory of the whole of the personal estate amoun | 
to $194.80-100. 0

There are claims against the estate to the amount of $40» 
including in that amount, mortgages, judgments and c i  

^  sent in, exclusive of complainants’ mortgage; the claims e j  
ceed the fair market value of all the real estate of whic i  
died seized.

[All the above testimony is objected to as 
• irrelevant and secondary.]

illega'
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[Cross-Examined, by T. D. Hodges..
I don’t think I saw the mortgage delivered to you at the 

interview, at the office of Mr. English; I do not think I un-
derstood that the transaction was closed at that time.

mt-Examined, by Mr. Magie.
Q. Please state what you mean by the transaction being 

closed?
A. I mean that the money balance was not paid to Mr. r 

Crane; the mortgage was not delivered to my knowledge.
D. C. HALSTEAD. 10

[Svorn and subscribed before ) 
me, August 23d, 1873, [

H o w a r d  E i c h a r d s ,

m . c. c . ' I  •

I THe examination was here adjourned by consent of the par-
ities, to Thursday, August 28, at 10 A. M., at my office.

HOWABD EICHAEDS,
M. G. G.

The Cross-Examination of James P. Crane, resumed, this 
twenty-eighth day of August A. D., 1873, at my office, at 20 
Elizabeth, in the presence of T. D. Hodges, for the complain-
ants and W. J. Magie, for the defendants. •
I I cannot state anything further, as to anything being said 
as a discount on the mortgage, than I have already stated; 
h° 0116 else but Mr. Mayhew was present, to my knowledge ; 
r âs some where about the middle of the day; it was in a 
lawyer’s private office; I presume Mr. Woodford’s private of- 
06 ’ 1 can t tell whether it was a rear or a front room ; I don’t 

recollect saying to either of the officers of the Company, (the 
complainants,) that there was a mortgage in existence on the 30 
Premises in question for sale. When Mr. Woodford said that 
1 ffie mortgage was not in existence, the loan could not be 

I suggested that I should take a life Insurance Policy
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in their Company, the premium on which would pay them] 
thousand dollars; this was after I had suggested that m] 
father should make a mortgage to me, to be sold to the Com] 
pauy, and after Mr. Woodford had rejected the suggestion 

.he said, a new mortgage to me would not do, because it woula 
be an evasion of the usury law; in answer to my suggestion! 
that I take a life policy, lie said, “ That will do/’ or words ta 
that effect; I can’t give the words in any other way ; I don’t 
recollect any remark made by Mr. Mayhew, after the introducj 

10 tion of me to Mr. Woodford ; when lie presented me, he told 
Mr. Woodford what business I came for; I can’t give you bia 
words; the whole interview was in regard to obtaining this 
loan ; when Mr. Woodford said the life policy would do, I sail] 
that was satisfactory; I don’t recollect any f u r t h e r  remaik <1 
his; I think I left; my impression is, my next in terview  witi 
Mr. Woodford was at the Company’s office.

Q. Are you sure ?
A. I can’ t give you any further answer. I am sure I inej 

Mr. Woodford at the Company’s office, after seeing him a| 
20 his own office; my impression is, that Mr. Woodford stated ta 

either the President or Secretary, or perhaps both, that the)! 
would grant the loan, provided I would take out a policy; 
not more than a few days elapsed between those two iuteil 
views; it was at least, one day, I think; I don’t recollect 
whether I met Mr. Woodford by chance or by appointment,] 
fliere at the office of the Company; I did see him there; 1 
-don’t know whether he was there when I got there, or whethei 
he came in afterwards; .1 think the clerks were all there; ml 
attention was not called specially to that; I think we ha(l 

30 this conversation in the Directors’ room.
Q. Are you sure to which officer Mr. Woodford said that. J
A .  I  can’t give you any further answer to that q u e s tio n , i| 

has been already given. I don’t recollect whether Mr. Woo 1 
ford remained during the whole of that interview with t 
officers of the Company ; I think he left ; I don’t recollect 
whether he was present or not ; when I said I did not care|
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pat sort of a policy it. was, I did not fix at that interview 
phat kind of a policy it should be; all that.I recollect was 
kid on that subject was, that I did not care what kind of a pol- 
jcyit was, as long as the premium netted the Company the 
amount required; I don’t recollect any reply made to that- 
remark of mine ; I don’t recollect anything said prior to that 
at that interview; I met Mr. Woodford altogether, I think, 
jour times; twice at the office of the Company, and twice at 
l i s office in Broadway ; I think the first time it was at the 
office of the Company ; I can’t give the date any more than I 10 
pve; it was, I think, immediately after the adjournment of a 
fleeting of the Directors ; I think the second meeting was at 
pis office in Broadway ; I think the third was at the office of 
P Company, and the fourth was at his office in Broadway ; 
ps fourth interview was after the fourth of October; it may 
pvebeen as late as December ; I think I have said something 
put the first interview before, during this examination ; I 
p t  recollect the words that were said at the first interview; 
j cant give yon any further answer than I have done ; the 
subject of this loan was brought up for discussion; I don’t 20 
bow; I don’t recollect whether any one else was present ; I 
| ink there were; I  think some of the officers of the Company 
Fere present; I don’t recollect what was said by the officers 
f  Company at the first interview, at which Mr. Woodford 
ps present..

itness being shown paper writing, marked Exhibit “ C,”
/  complainants, says: “ The filling in of that is in my 

except the words, “ two stories and French roof;” 
êndorsement is not in.my handwriting.

L <̂11110̂ whether it was the first time or not, that I saw 30 
!& arŝ â ’ ^at he told me, the Directors had referred the 
jke n kimseli and Mr. Woodford ; I was in the office of 

when he made that statement to me ; I don’t 
fevCT ]• ° 6̂ 8e WaS Presen  ̂ Hie room ; I think there were 
[ a m the room ; I think no one else participated in the
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'interview; I am quite certain Mr. Woodford was not pref 
sent at that interview; I don’t recollect that I made anl 
remark in answer to Mr. Marshall; before he made it I coni 
versed with him, in relation to the loan ; I can’t remembe| 
what he said ; I was making a verbal application for this loam 
I don’t recollect anything further said by Mr. Marshall at that) 
interview; the next time that I saw him was a few days aftea 
at the office of the Company ; I think he then told me that lie 
and Mr. Woodford had considered the matter, and that tlie* 

10 would make this loan of eleven thousand dollars upon tins 
property, provided they could make for the Company, a 
thousand dollars out of i t ; that was tlie first time the on| 
thousand dollars was mentioned to me, by any of the officei! 
of the Company ; I don’t recollect my ever making any sucl 
proposition to them, prior to that interview; I think theil 
was some one else present in the room, when Mr. Marshal 
made that proposition to me ; I think no one else participate! 
in the interview ; there may have been some one else witlnl 
hearing;. I don’t know; I think Mr. Woodford was ncl 

20 present; I think it was previous to the interview at his office,1 
my impression is, that it was after I had seen Mr. Woodior® 
for the first time ; it was after I had been informed that thl 
matter was referred to Mr. Marshall and Mr. Woodford, thal 
I was told that they would take the loan, provided the Com! 
pany could make a thousand dollars out of it ; I don t recJf 
lect who told me it was referred to them ; my impression i 
it was Mr. Marshall himself. . .

Q. Were you told that the matter had been referred to Jj 
Marshall and Mr. Woodford, after the interview with l  

30 Woodford, and which you say occurred at the office o j  
Company, just after the adjournment of the Directors mee mg

[Question objected to, as contrary to the rules, )j 
Mr. Magie, defendants’ Counsel.]

A. I think it was after.
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[The complainants’ Counsel having stated that the 
last question was taken down, in order to cor-
rectly understand the evidence ; the defend-
ants’ Counsel withdrew his objection.]

I think Mr. Woodford told me, that as this was a New 
jersey property, the examination of the title must be referred
0 a New Jersey Attorney; I  don’t recollect his saying, that 
[lie matter must be closed in New Jersey; I  don’t think lie 
lid; I don’t recollect Mr. W oodford saying, that as an addi- 
fonal reason  for sending the matter to New Jersey, he desired 1 0  
to deal w ith  his father, the principal; before my father’s 
jeath, I d id  not receive a letter upon this matter, from either 
tithe officers of the Company or its Counsel; I  do not know
jf any n ote  being sent; I  do recollect seeing at my house 
lome notes from Mr. Hodges, to my father, about October, in 
jelation to  th is  business. ,,

[The last answer objected to as irrelevant and in-
competent.]

11 have not got those notes ; I  don’t know where they are ;
1 cannot state their substance. 20

[These last two answers , objected to as irrelevant 
and incompetent, by the Counsel for de-
fendants.]’

P-Examincd by Mr Magie.
I Mr. Mayhew accompanied me to the office of Mr. W oodford,
|r the purpose of this loan, of consulting him in relation 
f !  ’ 1 dori’t think he was to be consulted upon any specific 
I01nt in regard to it ; I  think it was just in general; the 
pDiium uPon Idle fife policy was to be paid out of this loan ; 
f en I made the application for the policy, I  was in the 30 
| Pany s office; it was in writing; it was partly in p r in t;
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a blank form to be filled, up ; it was partly filled up, when I 
signed it ; after I  signed it, it was left witli the Company.

Then the defendants demanded the production of the apj 
plication afore mentioned, and it was produced by complainj 
ants’ Counsel, and being shown to the witness he says : This 
is the application I  speak of.

[The paper marked Exhibit No. 4, ex parte, dej 
fendants.]

The following blanks were not filled, at the time I  signed it 
10 those in the upper right hand corner, within the lines forming 

a square, occurring after the words, “  T h ese  blanks to he filled di 

the office.”  There was no writing within that square, at thj 
time I  signed i t ; in section No. 5 , there were no erasures 
figures, pen marks or writing, all the way across the page, aj 
the time I  signed i t ; as far as I  perceive, the rest of the apphcaj 
tion was filled up as it is n ow ; Mr. Mayhew signed it at 
time I  did ; I  had the interview with the doctor, the sam| 
d a y ; I  think it was the twenty-fifth day of Ju ly; I  signed, t t j  
questions on the back of Exhibit No. 4, at my examination 1 

20 the Doctor ; the Doctor at that time filled in some of tnl 
blanks, but the words, ’“jive y e a r s  en d ow m en t,” were not t erj 
at the time I  signed i t ; I  had given the name of my nsnaj 
medical attendant, in my application; I  was not require  
procure his certificate ; so far as I  know, it was not procure 
I  had also given the name of an intimate friend who cou j 
referred to, as to my state of health, in my applicati0̂ ’ J 
was not required to produce any certificate from him. an j  
far as I  know, no certificate was obtained; no amoun J 
which I  was to be insured was specified; that they wei

30 fix afterwards. ,
to be insured ¡1Q. In what way was the amount you were 

to be calculated and fixed?

[Objected to as incompetent, and because
it re]
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quires the witness to testify to results, and not 
to foots.]

I A. A ny way to mate the premium amount to a thousand 
slollars; I know this by conversations with the officers o f the 
Company at the time ; I  had never previously applied to this 
Company for insurance.
I Q. Would you have "made this application for insurance, 
pit for the purpose of enabling your father to procure the 
loan?

[Objected to as incompetent and irrelevant.] 10

I A. I would not.
I Q. What was your father’s pecuniary condition then ?

[Objected to as incompetent, irrelevant and im-
material.]

I A. He was pressed for m oney; I  have no pecuniary interest 
r  suit, as the estate is insolvent.

[Objected to as immaterial.] 

k-Vross-Examination, by Mr. Hodges.
In stating that the amount of the policy was to be fixed, so 

f to produce the Company a thousand dollars premium, and 20 
I knew it by conversations with the officers of the Com- 

lan7 > I referred in part to the conversation already detailed,
® partly to the conversation with the Doctor, at the time 
l6 exannnation was made ; the amount of the policy was not 
Je<lup, and the Doctor asked me about it, and I  referred 
f111 to the Secretary; I  told the Doctor I  did. not know what 
:e amount of the policy was to b e ; I  don’t recollect what the 
pH sa,id ; the amount of the policy was not fixed by me at 

time; that is all I  recollect of that conversation ; there
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was no other conversation that I  can refer to ; none that 1 
can recollect; I  can’t say, of my own knowledge, that lie 
spoke to any officer of the Com pany ;  I  know he did not ga 
out of the office; he went to another room and returned; I 
cannot state positively whether the signature of “ F. F. Allen,’ 
was upon the back of the application (Exhibit No. 4) at tlî  
time I  signed to the left on the back.

JAMES P. CEANE.
1A Sworn and subscribed before me, this )

28th day of August, 1878, )
H o w a r d  E ic h a r d s ,

M. C. C.

The examination was adjourned to Saturday, the twentieth 
of September, at ten o ’clock A. M.. by consent of both parties!

H. EICHAEDS,
3fosier.

20

80

The defendants offer in evidence, the paper writing contnini 
ing the account made by T. D. Hodges, marked Exhibit M  
1 ; also a check on the National State Bank at Elizabeth, td 
the order of John E. Crane, dated August 12th, 1872, fo| 
$1,004.69-100, endorsed John E. Crane, to the order of thj 
Homoeopathic Life Insurance Company of New-York, mar e| 
Exhibit No. 2, and also policy of insurance, issued by cool 
plainants, on life of James P. Crane, for $8,800, markej 
Exhibit No. 3 ; also application of James P. Crane tocom l 
plainants for an insurance, marked Exhibit No. 4; â s0f 
stipulation made by the Solicitors of the respective partiesj 
for the admission of extracts of certain Laws of the Stateoj 
New-York, and marked by me as Exhibit 5, ecc pa'ite, 
fendants. .*

Before closing the complainants’ testimony the paper 
ing, marked Exhibit “  B,” being the mortgage in the 
mentioned, was duly offered in evidence, and marked ) 1  
as aforesaid, on June 23d," 1873. This minute is made y ] 
consent of the defendants’ Solicitor.
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EN CHANCERY OF NEW  JERSEY.

¡The Ho mo eop ath ic  M u t u a l  L i f e  

In su r a n c e Co ., Complainants,

James P. C r a n e , and als.,
Defendants.

Between

and
Testimony.

Am examination of witnesses on the part of the complain
lots, in rebuttal of the testimony of the defendants, taken be- 10 
tore Mr. Howard Richards, one of the Examiners of this 
(Court, at my office, in Elizabeth, on the twentieth day of 
¡September, A. D., 1873, in the presence of the Counsel for the 
complainants, T. D. Hodges, Esq., and of Wm. J. Magie, Esq., 
p Counsel with the defendants, due notice thereof haying 
pen acknowledged.

EDWIN M. KELLOGG; a witness for the complainants, 
ping duly sworn, deposed:

[Defendants’ Counsel objects to their examination 
of this witness, because he has been previously 20 
examined in this case and dismissed by com-
plainants.]

| I remember meeting Mr, James P. Crane, in July, 1872, or 
pher his overtaking me in Jersey street, in Elizabeth, it 
Rs in the morning when I  was going to N ew -York; he went 
r l̂e depot with m e; I  don’t recoUect that he went to New- 
pork with m e; I  remember seeing him only once at about 

time and place; my recollection of the conversation was
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that it principally was that his father was fond of a game oi 
whist, and invited me to come to his house some evening wliili 
I  was staying at Elizabeth ; he also asked me what the pros! 
pect was of the complainants making the loan for which lie 
had applied; to which I  answered, that I  could not say, a 
that was not in my department; that comprised all the cod 
versation, as far as I  can remember; it was over in a few mo 
ments. I  have no recollection of Mr. Crane using any suclj 
word as bonus; I  did not say anything to him about a bonuj 

10 in connection with that loan ; to the best of my knowledge oi 
recollection the word bonus was not used in that converj 
sation by either of us. nor any word of like import; previous 
to that I  used to see Mr. James P. Crane at his Aunt’s, frej 
quently, when he was a lad, ten or twelve years ago; his Aunj 
married my Uncle, Elijah Kellogg. When Mr. Crane fiid 
met me at the complainants’ office and learned my name, lie 
recognized me as having known me before. I

Cross-Examined, by Mr. W. J. Magie.
When I  said James P. Crane alluded- to a loan for wliicl 

20 he applied; I  mean' for which he applied in behalf of hi] 
father; at the interview in the Company’s office when I 
him who I  was, he recognized me by saying, “  I remembej 
seeing you in Elizabeth,” or words to that effect; when IM  
previously seen him in Elizabeth he was a lad from eight j 
twelve years old, or thereabouts.

And being R<-Examined, I
When I  said that I  don’t .recollect that he went to New-Yojj 

with me, I  mean that I  do not know whether he was on J 
same train; I  separated from him at the depot, and saw j 

SO more of him that day. M B
E M .  KELLOCO.

. M l  SB ■
Sworn and Subscribed, this twentieth ) |

day of September, 1873, f
H o w a r d  R ic h a r d s ,

Master.
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The further exam ination o f  w itnesses for com plainants, was 
djoumed by the consent o f b o th  parties, to  O ctober 4th, at 
toe o’clock P. M., at m y office.

H O W A R D  R IC H A R D S , 
Master.

.  Examination continued on  the tw enty-sixth  d ay  o f D ecem -
ber, A. D„ 1873, before  m e, in  the presence o f T . D . H odges,
[or complainants, and o f W . J . M agie, fo r  defendants.

I TIMOTHY E. A L L E N , a w itness p rod u ced  on  the part o f 
lie complainants, be in g  duly sw orn  accord in g  to  Jaw, d eposed  
bd said:
II  reside at No. three (3) E ast 33d street, N ew '-Y ork  , I  have 
leen practising as a p h ysician , in  N ew -Y ork , fo r  about ten 
pars. I  remember exam ining Jam es P . Crane, for the com - 
llainants, by referring to  the p o licy .

I Witness being shown E x h ib it  N o. 4, ex parte, defendants,
pays:
.  I recognise that p a p e r ; it  is partly  in  m y h a n d w ritin g , I  
pc'ollect the interview betw een  Jam es P . Crane and m yself,
P relation to that E x h ib it ; the term , p o licy , I  use as referring 20 
1° Exhibit N o. 4 ; the gentlem an cam e to  m e to  b e  exam ined  
P a  life policy, at the p h y sic ia n ’ s office o f the C om pany, at 
|o. 231 Broadway ; I  cannot tell the date ; I  cannot reco lle ct 
Pe date ; I  used to frequently go  to  the office o f the C om pany,
| examine applicants fo r  life  insurance, in  the absence o f 
f -  Kellogg, and do not reco lle ct the date o f this particu lar 
lamination;; I  exam ined the applicant and w as n ot satisfied 
dfh his physical condition , in  reference to  a life  p o licy  w hich 
|S desired; he then appeared  very  anxious t o  ob ta in  a p o lic y , 
l̂ d I told him that I  thought he w ould  b e  a g o o d  risk  for  a 30 
¡hort endowment, w hich he a ccep ted  ; I  do n ot rem em ber the 
pails of the conversation, but rem em ber h is .desiring a
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p o licy , because it w as im portant to  raise som e money on il 
I  rem em ber b e  to ld  m e b e  w anted  the p o licy  to raise soul 
m on ey on i t ; that is all I  rem em ber d is tin ctly ; I  recolkj 
leaving the room  during the interview , and then returnh 
and resum ing i t ; I  to ld  the A ctin g  Secretary, Mr. Maylie| 
that I  was n ot w illing  toJbake h im  on  a life  plan.

[T h e  defendants’ C ounsel here objected to 
last question  and the answer to it.]

10

20

Q. T h en  that w as the pu rp ose  fo r  w h ich  you left the room!

[Q uestion  ob jected  to  b y  defendants’ Counsel,| 
lead ing.]

A . Y es. , ■ , *
A fter m y return from  the conversation  with Mr. aX e 1 

I  to ld  M r. Crane that I  w ou ld  take h im  on  an endowmen ,1 
rem em bered, b e fore  seeing the app lica tion , that it was j 
few  years, bu t I  rem em ber d istinctly  after seeing the app j  
tion , that it was for  five years ; I  d id  n ot think he uas a 
risk  fo r  a longer p er iod  than t h a t ; that was the longes j  
w illing  to  take h im  f o r ; I  felt a little  shaky about t e r | 
and X gave h im  som e g o o d  advice. ,. '
Q. What was Mr. Mayhew’s reply to  the statemen 0 w j

y ou  have testified  ?

[Q uestion  ob jected  to  b y  defendants Couns 
in com petent and irrelevant.]

A . H e  suggested  that I  should  pass h im  on an endo  ̂ 1 
H e  seem ed anxious to  b e  insured  that he might rai _ 1 

m o n e y ; h e spoke o f go in g  to  H a lifa x ; I  do not re?  ¿jj 
that he to ld  m e that the o b je ct  o f the p o licy  was o a  ̂
C om pan y to  m ake a thousand  dollars on  b on d  an 111 ^

RO I  th ink  I  should  have rem em bered  it, i f  it had been sa



Q. Immediately after you r return from  seeing M r. M ayhew ,
Bid you say “ It ’s all right, I ’ll pass y ou  ”  ?
I A. I should say— n ot those  w ords.
I Q. Or that in substance?

[Objected to  as in com petent.]

I> A. I told him I  w ould  b e  w illing to  pass h im  on  an en dow -
ment plan.
I Q. Had the endow m ent p lan  been  m entioned  betw een  y ou  
ind Mr. Crane before  y o u  saw M r. M ayh ew  ? ^
■ A. It h ad ; I  do not rem em ber at w hose su g g e stio n ; I  th ink  
m  Mr. Crane ; I  cou ld  n ot take m y  oath  on  that, bu t T. th ink  
lit was at his suggestion.
| Q. Why did Mr. Crane m ention  that he w as go in g  to  
[Halifax ?

[O bjected to  as incom petent, b y  defendants 
Counsel.]

I A. I think it was in  reference to  h is  h e a lth ; I  rem em ber 
pome conversation as to  effect on  h is  health  o f the trip .
| Q- Did he, or not, use th is in tend ed  trip  to  H a lifa x  as an 
pgument in favor o f haste ? . 20

[O bjected to  as incom peten t and lead ing.]

He seemed very anxious to  obtain  the p o licy .
I  Do you rem em ber w hether the am ount to  b e  insured, 
3 in this paper, E xh ib it N o. 4, ex parte, defendants, at the
ie of your exam ination o f M r. Crane ?J VU-L vAciiii I i 11 rli pl \ 111 V_y_L if I - vjiciiiu •

I know there was som e am ount th e r e ; I  d on ’t rem em ber 
1 exact am ount; there m ust have been  o f  course.

|̂oss-Examined, b y  Mr. M agie.
At the time o f this exam ination I  was in  the em ploym ent o f
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the C om p a n y  ; in  the absence o f  D r. K ellogg , I  was the rc| 
nlar exam iner o f the 'Company.. I  am  very snre Dr. Kello] 
was absent at this tim e ; I  rem em ber that from  other circunl 
stances than that I  d id  m ake this exa m in a tion ; I  remenib(j 
it from  a m essage from  M r. M ayh ew  to  attend at the office 1 
the C om pany to  m ake exam inations ; I  received  that messagf 
som e days b e fore  this ex a m in a tion ; I  rem em ber, in conneij 
tion  w ith  th is exam ination, that I  was at the office of 
C om pany m ore than on ce  m aking exa m in a tion s ; I  had nevi 
seen M r. Crane b e fore  m aking the exam ination, nor have 1 
seen him  since ; it  is  very  doubtfu l w hether I  should know lib 
n ow  ; m y interview  w ith  h im  was in  on e  o f the offices o 
C om p an y , u sed  for the p u rposes o f  exam ination, and in 
sam e b u ild ing  w ith  the other offices o f  the Company.

T h e answers on the b a ck  o f  E x h ib it  N o. 4, cr v a  dcfcnj 
ants, to  the questions to  b e  answ ered b y  the Medical Exajj 
iner o f  the C om pany, are in  m y  handw riting ; also the wrn| 
in  the sam e p lace , un der the h ead ing  o f “  Additiona ] 
m a rk s” ; it  is  all in  m y handw riting  a bove  my signature 

20 the back.
I  suppose the w ords “  o f  five year endowment. ' 

w ritten at the sam e tim e the other w ord s  w ere written 
th ey  seem  to  b e  in  another ink  ; a different ink , 1 1
n oticed  it be fore  ; at the tim e I  w rote on the back, 
the w riting  on  the inside o f  the E x h ib it  N o. 4 was t ere^ jj 
b lanks in  the square o f  the u pp er righ t hand corner were ̂  j  
there at the tim e ; the w riting b e low  the words, it is ® J  
declared ,”  I  d o  n ot re m e m b e r ; the sum  to  b e  insure , | 1
p ositive  a b o u t ; the am ount o f the first premium was j  

30 th e r e ; the scratch es in  the “ k in d  o f prem ium  wer 
th e re ; a lso n o  scratches under “ K in d  o f p °  1GJ -  1 
figures after-endow m ent w ere  n ot there '; th e  date o &  ̂1 
n o t there ; I  do  n ot re co lle ct  the sum  to  b e  insure , ^  ^| 
there was som e sum there, bu t I  cou ld  not remem  ̂
cou ld  n ot take m y oath  a,s to  i t ; the figures opposi ■ |
to  b e  insured ,”  seem  to  b e  a ltered ; also figures

OH
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Uount of first premium ; if they had been altered at the 'time 
I wrote on the back of this, I  think I should have recollected 
it; it is customary for the Doctor to' be informed cf the 
pount of insurance applied for ; I  think I  knew the amount 
ir. Crane had applied for at that time for insurance; I  have 
i vague impression he wanted a sum in the neighborhood of 
sen thousand dollars; the difficulty about his condition was 
I n  his lungs; I stated the difficulty in my certificate on the 
lack of Exhibit No. 4 ; I  do not recollect whether I  stated to 
lh\ Mayhew the nature of the difficulty; my impression is, that 10 
I did; the words “ Of five year endowment,” my recollection 
k were written after the conversation with Mr. Mayhew ; I  
kink the other words, all of them, were written by me, before 
■ saw Mr. Mayhew; I  mean to include my signatures, 
j In speaking of a life policy, I  mean a policy where the 
|noney is payable at death on ly ; it is . only my impression 

he wanted a life policy ; the words in the “  Additional 
Remarks,” “ Good for five years,” written by me, recall to me 
pat the applicant wanted a long policy ; there is nothing but 
pimpression, that he wanted it as long as life ; I  do not 20 
Icollect from whom the money was to be borrowed by Mr. 
Irane; I recollect he intended to go to Halifax very soon ; I  
font recollect that he was going that day; I  don’t think I 
fated to Mr. Mayhew that Mr. Crane was very anxious-; I  
jon’t recollect; I  don’t think I  had .any conversation with 
r- Mayhew, in reference to Crane’s going to Halifax, as a 
jpason for determining what kind of a policy he should have ; 
j told him that I  could not pass him for a life policy, but 
(Ould for an endowment. The nature of his disease was such 
d it would not destroy life in a few years, and it might 

ĵ orten his life; I  don’ t kuow whether Mr. Crane saw Mr. 
ptyhew then; I believe he saw him afterwards.

TIM O TH Y F. ALLEN, M.D.
Tau. ai1̂  subscribed before me, this )
4bth day of December, A. D., 18,73, \

H o w a r d  R i c h a r d s ,
M. G. C.

30
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D A Y ID  PA R K S FACKLER, a witness produced by the! 
complainants, and being by me duly sworn, deposed and 
said :

I  reside in New-York C ity ; I  am a Consulting Actuary; tha 
is I  am not dependent upon any one Company. He has an in 
dependent office, and gives advice to Companies and individual 
as m aybe required; an Actuary is a person skilled in thd 
Mathematics of Life Insurance. I  am employed by as manj 
as twenty Companies in a single year; last year I was em 

10 ployed by thirty Companies; The Equitable, The New-Yoitj 
Life, The Brooklyn Life, The Massachusetts Mutual Lifej 
have all employed me in the course of my business experience 
I  have been in this business eight years, and I have been an 
Actuary fourteen years.

[Witness being shown Exhibit No. 3, ex 
defendants.]

Q. Please examine this Exhibit, and tell us as to the rate oj 
premium, whether it is the usual and fair market rate for suci 
a policy ?

20 [Objected to ; no evidence appears of witness
knowledge of the market rate. Question with! 
drawn.]

Q. Tell us what is the usual and fair market rate <| 
premium for such a policy ?

[Objected to for the same reason as to the bs| 
question.]

A. The rate adopted by most of the Mutual Companies j 
New-York City, is two hundred and nineteen dollars M  
seventy-six cents for such a policy, annually, per thou I 

30 and for the policy in question, of eighty-eight hundre i
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Bars, the annual rate w ould b e  n ineteen  hundred  and th irty- 
Ithree dollars and e igh ty -n in e  ce n ts ; if paid  sem i-annually 
[the charge would be  som ew hat h igher, viz., one thousand and 
Kve dollars and sixty-three cents to be paid each six m on th s , 
lit is higher when m ade sem i-annually, to  m ake up for the 
loss of interest upon the deferred paym ent, and a lso fo r  the 
Additional expense o f tw o co lle ction s  instead  o f one , four per 
pent, is added to each h a lf o f  the annual prem ium  w h eie  the 
payments are made sem i-annually.
[ Q. Suppose a p o licy  such as the one show n you , w as dated  -W 
iD April and issued in A u gust o f the sam e y e a r ; what w ould 
[hethe profit or loss resulting therefrom  to  either p a rty?

[O bjected to as incom petent, and n ot w ithin the 
scope o f the previous exam ination o f  the 
witness.]

I A. In case no interest were charged  on the prem ium  from  
tlie hypothetical-date o f the p o licy  ; the C om pany w ould  lose 
[by such a contract, but I  cannot state h ow  m uch  w ithout 
making a troublesom e calcu lation, w hich I  have n o  m eans o f 
jmakingnow; the assured w ould m ake a co rresp on d in g  profit. 2 

Q. What is the custom  w ith regard  to dating l ifo  insurance 
[policies?

[Objected to as in com petent and irrelevant.]

A. They are usually dated from  the tim e they are issued  
from the principal office o f the C om pany ; som etim es they a ie  
¡dated back so as to b e  able to cou n t the insured as a year 
punger ; the age o f th e  insured  b e in g  cou n ted  from  the 
Nearest birthday.

Q- Which party profits b y  that transaction  ?

[O bjected  to as in com petent and irrelevant.] 30

A. The insured, p rovided  that hd interest is charged on the 
Ipremium from the tim e the p o lic y  is dated back.
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Cross-Examined, by Mr.'Magie.
The rates I  name are not adopted by all the Insurant 

Companies.

[Witness being shown Exhibit No. 3, 
defendants.]

ex farm

Q. Supposing the insured under this policy to pay all tha 
premiums, as they came due, for the five years' mentionei 
therein; how much would those premiums and the interesf 
thereon, calculated at the rate usual in Insurance Companies] 

10 amount to at the expiration of the five years?
A. I  suppose it would be sufficient to say over eleven thousl 

and five hundred dollars, calculating interest at six per cent.J

Re-Examined, by Mr. Hodges.

[It is agreed that the witness may furnish the Mas! 
ter “ a rate book of the Mutual Life Insurancj 
Company of New-York,” which may bemarkel 
as an Exhibit, the same as if proved by tin! 
witness to be such book. Subject to the obi 
jection of defendants’ Counsel to the same, a| 

20 being incompetent and irrelevant.]

About twenty per cent, of this eleven thousand five bundle! 
dollars is for expenses and contingences; about three an * | 
half per cent, is for insurance, and the balance is for the pay* 
merit of the endowment at maturity; .the dividends come ou 
of. the twenty per cent.

D. P. FACEXEK-

Sworn and subscribed before me, this ) 
26th day of December, A. D., 1873. j

H o w a r d  R i c h a r d s ,
M. a m30
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The continuation of tlie examination of witnesses before 
ie, in the presence of T. D. Hodges, of Counsel for com- 
ainants, and of W. J. Magie, of Counsel for defendants, by 
pnsent, with the understanding that the cross-examination of 
lewart L. Woodford shall not be proceeded with, unless the 
pendant, James P. Crane, appears at this time.

FRANK B. MAYHEW , a witness on the part of the 
pmplainants, being duly affirmed, said :
|I reside in the City of Brooklyn, Kings County, N ew-York; 
jam the Secretary of the complainants’ Company ; I  was the 
Icretary in 1872.

[Witness being shown Exhibit No. 4, ex pavfe, defendants, 
iays: I recognise that document.
_ 1 Do you remember the conversation that "you had with 
Ie defendant, James P, Crane, at the time he was examined 
¡yhr. Allen, about this document?
.A. I remember a conversation had the day he was exam- 
ped; I suppose you would call it about this docum ent; I  
jonld call it about his insurance ; it was in our office; it was 
[avtially before and partially after the examination.

Please tell us what was said as near as you can 
[member ?

10

20

[Objected to as incompetent.]

[A. Mr. Crane wanted insurance with us, and thé amount 
[bed of between him and me, was twelve thousand dollars, 
p what we call the five year life, or the five payment life, or 
[e lear plan ; and I  ordered the application made out by one 
dbe clerks, and handed him over to the D octor to be ex- 
r'aed ; this is the paper (Exhibit No. 4) that was made out 
I that time ; at the time I  handed him over to the Doctor, 
fls paper was in this condition, viz. : At the top right hand 
1Qer the square was not filled up ; there was nothing there
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except the printed matter; the answer to question four“Af 
was twenty-four; to question five, I  cannot remember 
entire condition of the answers to this question ; I am quit 
positive that the date and the kind of policy was not the 
written; it is my impression that $12,000 was then writteij 
where $8,800 now stands, and the figures of amount of premia 
were written in as the premium on that amount; the figurê  
here appear to have been eight hundred and something 
lars, and something cents; I  remember the kind of policj 

10 asked for, distinctly; the rest of the document was, I thinkl 
as it now is, and of course the back of the document wasblaulif 
I  cannot give the premium on a five year life policy, withoul 
referring to my tables; it is seventy-two dollars and fifty-fou| 
cents per thousand ; for $12,000 it is $870.48-100.

[All this evidence relating to the conversation} 
respecting Exhibit No. 4, is objected to by 
defendants’ Counsel.]

Q. Please state if any conversation occurred between yo| 
and Dr. Allen, in relation to Exhibit No. 4, and if so, statj 

20 what it was?

[Objected to as incompetent and irrelevant.]

A. After the examination he came out from the back rooj 
and said Mr. Crane was not a good life risk; I asked 1Dt  
“  can’t you take him on another plan.” I  don t remem 1 
any more conversation between Doctor Allen and myse , | 
regard to it, unless he told me that he passed him foi a  ̂
year endowment policy ; that is all the conversation a _ 
can remember with D octor Allen, and I  don’t think t â a f 
thing else was said in relation to i t ; I  saw M r. Crane e 

30 the entire examination was concluded, and before the seC j  
examination was concluded; I  don’ t remember what Pa 1 
between us, excepting that he was very u rg e n t that we
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10

accept him; D octor Allen was not present at this interview  ,
¡the only interview betw een M r. Crane and m yself, at w h ich  
Doctor Allen was present, was sufficiently lon g  on ly  to perm it 
[me to present him to the D o c to r  as a gentlem an to be exam -
ined; at the last interview writh  M r. Crane, after the exam ina-
tion was concluded,w e looked  over the app lica tion  and rates 

land agreed upon the p o licy  to b e  issued, as stated in d ie  
[Exhibit No. 4, ex parte, defendants, now  ; I  did not fill up the 
■blanks at that time, all o f them  ; I  filled up the sum  to be  
■insured, the amount o f first prem ium , k ind  o f p o licy  and age 
il (lid not fill up the date o f  com m encem ent o f risk ; the clerk 
|in whose handwriting the app lica tion  was m ade, filled up the 
■ dateof commencement o f r is k ; the square in the righ t hand 
■top corner was filled when the p o licy  was m ade out, as is the 
■custom; I  cannot say that the date was filled up in the pres-
ides of Mr. Crane, but b y  his order ; it is m v im pression  that 
llomitted to put the date in, and handed  it to the clerk  for 
the policy to be made ; that he asked m e when to date the 
policy, and he wrote in the date to question  five ; the date 
was agreed upon at the tim e that I  m ade the figures ; the 
¡date was made in A pril, at the request o f  M r. C ra n e ; I  
cannot positively say that he asked it to b e  dated in A pril,
[hut he asked it to be dated at a date to b r in g  him  o f the age 
of twenty-three ; Mr. Crane spok e  o f  the date first ; it is m y 
¡impression that I  m ade the rate from  the R ate  B ook  o f thé 
|New England Company, in w hich  X th ink  there is a clause,
Hu reference to dating a p o licy  at the age o f  the nearest b irth - 
jday, and April ninth w ould pass the half year w h ich  w ou ld  
■make him twenty-four ; h e saw  that b ook  ; it was open  before  
him; we were looking it over together to see how  m uch the 30

Insurance policy should  b e  m ade for.

20

[All the above conversation  so  far as it related  to 
E xhibit N o. 4, and its contents, ob je cte d  to b y  
defendants’ C ounsel as in com peten t.]



I  do. not remember an interview with Mr. Crane, when Mr. 
Woodford^vas present.

Q. Did Mr. Crane ever say to you the following in words or 
in substance, I  don’t care what kind of a policy it is, as the 
object is to produce just this amount, $1,000?

A. No sir, I don’t think he ever said anything to me, which 
was like what you have read ; I  cannot remember taking Mr. 
Crane to Mr. W oodford’s office, but I  think it quite likely I 
did so, as I have frequently taken other parties to Mr. Wood- 

10 ford’s office, to introduce them to him. I  don’t remember any 
material fact to be added to my testimony.

Cross-Examined, by Mr. Magie.
I  became Secretary to complainants, in. January, 1872. As 

Secretary I  presented applications for loans to the Finance 
Committee, or recorded such applications as were presented
by others to that Committee, and also kept record of the 
action taken on such applications, and the record of loans 
made are in my care.

Witness being shown Exhibit “  C ,” ex parte, complainants, 
20 sa y s :

The day ■when I  first saw this I  cannot say ; I do remembei 
seeing it and presenting it to the Committee; I could not tel 
how long after its date without a reference to a book, but I 
could tell by such reference ; I  think it was about th.e twentieth 
of July, 1872,1 received Exhibit ‘ r C I  think from Mr. Marsh-
all, the President; I  am not positive ; the endorsement is in ffi.T 
handwriting; I  think I  did not receive this paper until after 
had seen Mr. Crane at the office of the Company. He was a 
the office of the Company in relation to a loan; I  presume i 

30 was the loan mentioned in Exhibit “ C ” ; I  saw him not in 
reference to any negotiation of the loan ; yet I saw him in 
reference to it ; and heard him talk about it. He saw t 6 
President; 1 think it was first spoken of to the President, ^
Committee finally took action upon it, referring it to^Counse
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nor completion.; by Counsel, I  m ean M r. W o o d fo r d ; no other 
action of the Com m ittee took  p lace  in re ference to agreeing 
|o make this loan. T h e C om m ittee referred  this loan to 
|Mr. Woodford, on the day I  presented i t ; w hich day I  cannot 
[fix by memory, but by reference to b ook s  I  can do so ; I  can  t 
Bay who .filled up E xhib it “  C ,”  or where it w as filled up ; I  
[don’t know who signed it ; X m ay have know n  at the tim e 
p o  signed i t ; but I  don ’ t think I  did  ; I  know  w ho appear-
ed in relation to this lo a n ; E xh ib it N o. 4  was taken to 
[the Doctor when Crane w en t to b e  exam ined ; I  think Crane 10 
feigned Exhibit No. 4 before he went in to  the D o c to r  for ex- 
lamination; Arthur R oberts  is the nam e o f the clerk  w ho filled 
Put the blanks in E xh ib it N o. 4. H e  is n ot in the em p loy  o f 
[he Company; I  do not exactly  knoxv where he is.
[ Q. What part o f the figures appearing on E xh ib it N o. 4 in 
question 5, after “ sum to be insured ;”  w as written b y  y o u ?
| A. I think .the two e igh ts and the fo llow in g  naught (“ 0 ” ) 
p 'e ; I think that I  w rote the first e ig h t ; I  cannot say  
rhether I  erased anything at this p lace w hen I  w rote w hat I  
[did write. 20
| Q- What makes you  think that $12,000, w as'the sum  written 
p  this place before you  w rote there? Is  it the appearance o f 
[he paper, or your recollection  o f the conversation  you  have 
Ipoken of in your d irect-exam ination  ?
I A. I  recollect the conversation about the $12,000 ; it is n ot 
r e appearance of the paper that leads m e to that conclu sion .
I Iu mv direct-exam ination the p olicies  I  spoke o f as five 
par life, and five paym ent life  are the sam e k ind  o f po licy .
I There is no blank to express that k ind  o f p o licy  u p on  . 
phibit No. 4, under question 5 ; that k in d  o f p o licy  is one 30 
iu which the policy is payable  on ly  at death, but the prem ium  
p y  for five years; I  cannot say from  m em ory w hen the 
|o icy was made ou t; it will tell b y  the date o f its execution .
X er hhe examination of the D o cto r  was con clu ded , M r. Crane 
P I  looked over the rates o f the N ew  E n glan d  M utual, I  
| , or the Mutual o f N e w -Y o rk ; he did not take a p o licy  o f
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the kind the Doctor passed him for, $12,000, because it™ 
too expensive ; it was fixed at $8,800, and not at some even 
sum, because he did not wish to pay a larger sum, much td 
exceed one thousand dollars, at that time; I  think thatMij 
Crane gave that as the reason for making the policy $8,1 
I  don’t remember his giving any reason for urging the Comj 
pany to accept him ; I  think he said he was going away 
next day to somewhere in the Provinces; the rate of thij 
policy, supposing Crane to have been rated at the age ol 

10 twenty-four, would be two hundred and nineteen dollars ana 
eighty-five cents annual premium per thousand, and on! 
hundred and fourteen dollars and thirty-two cents semi-aif 
nual premium;. I  refer now in giving these rates to atabl 
established by the Alliance Mutual Insurance Company; itj 
the only one I  happen to have with me ; in the tables pî  
pared for our Company, the complainants, and published k 
them, there are no rates for a policy, such as issued to Jaini 
P. Crane, for any age under twenty-five years; that was ti 
reason I  referred to the rate book of the New England Life 1 

20 some other Company at the time with Mr. Crane. From meffi| 
randa now in my possession, I  can state that the applicatioi 
Exhibit “  C,” was presented to the Committee on the sevej 
teenth day of July, A. D., 1872, eighteen hundred and seven J  
two, and acted upon by them the same day; it was piesen 
by me that day, and referred that day.

Re-Examined:
In taking risks the complainants do not usually 

as to carry more than six thousand dollars on any sing 
over and above all re-insurance thereon ; we do write p° 1 

30 for a larger amount, and re-insure writh another Compan j  
the portion we do not wish to carry ; on high cost p o 101 j 
can, because of the larger amount of money in hand, car 
excess in the amount of insurance, as the actual ns 11 
than the face. Our Allopathic rate is almost the sam® jc J  
of the sound conservative Companies, the Homoeopa 
will average about eleven per cent. less.
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Re-Gross-Examined:
We did not re-insure Mr. Crane’s life.

FR A N K  F>. M AYH EW .
Affirmed and subscribed before 
! me, this 3d day of January,

1873.
H o w a r d  R i c h a r d s ,

Master in Chancery.

I Examination continued, in the presence of T. D. Hodges, 
[Counsel for complainant, and of W. J. Magie, Counsel for de- 10 
pendants, on the tenth day of January, A. D., 1874, by the 
¡consent of the parties.

DANIEL D. T. M ARSH ALL, a witness produced on the 
[part of the complainants, being duly sworn, deposed and said : 
jllive in the City of New-York, and am President of the com-
plainants’ Company; I  think I  should know the defendant 
[James P. Crane; I  had only five or six interviews with him ; 
llam not positive that I  should knowT him now; I  did know 
pirn then. All of the interviews were at our office, No. 231 
Broadway; the office of the Company ; I  never saw him any- 20 
[where else ; I  think the first erne was some time in the month 

July, 1872; he was either sent or brought to me by a man 
named Davenport. I  had a conversation with Mr. Davenport, 
nud he mentioned the young man, and said he had an appli-
cation, and would send him. Mr. Crane said he wanted to 
P6gotiate a loan for "his father, on property in Elizabeth; I  
¡asked him the amount; he said ten or twelve thousand dol- 
p s ; I told him we did not feel like making any loans in New 
Jersey, just at that time; he seemed very anxious about i t ; 
paid it was a very fine property, very desirable, finely situated ; 30 
P asked him to give me a description of it, which he d id ; I  
|°‘d him I would write or see some friend's in Elizabeth, and
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get a valuation of the property, and let him know about it, and] 
if we concluded to take any more loans in New Jersey, wfl 
would take his into consideration. We had several other apj 
plications for loans in our hands from Mr. Benjamin Ogden! 
at the same time; mortgages for sale; that is all at thatm-J 
terview ; before I  saw him next, I  spoke to or wrote to Mr 
Hodges, and also to Mr. Benjamin Ogden ; we have usually! 
employed Mr. Ogden to value pieces of property7, we have 
made loans on in this vicinity ; I  think your valuation waa 

10 from $18,000 to $20,000, and Mr. Ogden’s was considerably 
higher ; Mr. Crane’s valuation was $32,000 ; I remember thaï 
distinctly. That is all that occurred before the next interview,| 
as far as X am concerned. I  should: say about three or foun 
dayTs or a weekelapsed between the first and second inteiview, 
X could not say exactly7 ; there may have been some body Pie'|

• sent at the first interview. Mr. Mayhew, Mr. Arthur Hobeits,j 
Mr. Mortimer Seymour, were clerks in the office, and geneialj 
ly there ; Mr. Mayhew is the Secretary ; they probably listenl 
ed to the conversation ; I  don’t know that they clicl ; I thinld 

20 none of these gentlemen took part in the prior interview, oil 
any other interview, as far as-bis associations with me ami 
concerned»; I  can do that myself.

At the second interview, I  told him I  thought we should 
decline the loan altogether ;. he wanted to know the reason 
why, which I  gave ; I  told him we had several applications ou 
loans from policy holders in our Company, and that in ma mfl 
loans, we- made the same distinction there, that I did w 
Savings Bank of which I  was President, that with eveiyt mg 
else, all securities being equal, I  always gave preference 

60 policy holders or depositors, and also that our appraisal o j 
property did not come quite up to the rule of the Company, 
double the value of the loan ; the property must be ou 
the value of the loan; he then for the first time sai  ̂
wanted to become a policy holder in the Company,  ̂ a ^  

w traveling, and his .father desired to have him lD_  ̂
ed before liis; going ; I  told him to make out his âpp ma
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[and appoint the (lay when he would come to the office to be 
examined, and if the examiner approved of liis application we 
would grant him the policy,'and that this would _ obviate that 
part of the objection to making the loan, that is, of his not 
[being a policyholder ; subsequently he did come to the office ,
I was present when he came ; he was examined by Dr. Allen ,

II think he was examined for a ten year life ; a ten payment 
[life; the same' thing; that is my recollection of it ; that is 
[merely in regard to the character of the policy ; Doctor Allen 
left Mr. Crane in the Medical Examiner’s department, and 

[came out to my desk, and told me he could not pass him for a 
life policy; he thought lie had a tendency to lung difficulty, 
land that the only policy that he would pass him for, would be 
la short endowment; that is all at that time.
| lean say that the application for this loan was presented, 
[laid before the finance committee, and by the finance commit 
tee referred to the President and Counsel, with power to make 

[the loan. I think I  saw Mr. Crane on the same day after the 
[examination of Doctor Allen, and Mr. Mnyhew went into the 
¡room with them. Nothing else passed between Mr. Crane 
land myself on that day. Mr. Mayhew’s desk and mine aie 
¡immediately adjoining each, other; a conversation with one is 
[almost a conversation with the other. I  don t think I  have 
[bad any other interview with Mr. Crane ; I  may have passed 
|tbe time of day with him.
I Q- Did you ever say to Mr. Crane, that the Company would 
[grant the loan of eleven thousand dollars, provided they could 
jmake a thousand dollars by it?
I A  No, sir ; nor nothing like it.

Q. Did Mr. Crane ever say .to y ou  that he did  not care what 
Ikincl of a policy lie took, as the only o b je ct  was to  produ ce  
¡ibis thousand doll ars?
I A. No, sir ; we had no conversation of the kind whatever.

Q- Did Mr. Woodford ever say to you in Mr. Crane s pres-
ence, that lie advised granting the loan, provided Crane took 
|°ut a policy that would pay a thousand dollars?

20

0
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A. No, sir; never recollect having any conversation with Ml 
Crane in Mr. W oodford’s presence, or any interview with 
him.

The closing of the transaction was entirely in the hands of 
Counsel; I  signed the check for the money in New-York, to 
the order of the Counsel, or somebody the Counsel directed; 
this amount of the check was eleven thousand dollars.

Cross-Examined, by Mr. Magie.
I  became President of the complainants’ in May, 1868; 9  

10 have been there ever since; at the first interview Mr. Crane! 
wanted a loan of from ten to twelve thousand dollars; that is| 
my recollection ; I  don’t know that he gave any reason par-j 
ticularly at that time for being anxious, at the first interview,I 
I  think that it was afterwards at the second interview, but 11 
cannot remember, that he said he was anxious to goawayj 
that his father wanted the money to pay some debts, and that! 
he was anxious to close the matter before he went away, 9  
cannot give the date of the first interview; it was aftertha 
fourth, in the early part of July; I  cannot tell what date 11 

20 made the application for an appraisal of the property; I kuo'j 
that I  have a line from Mr. Ogden upon the subject, wjj 
depended upon Mr. Hodges, principally, as Kis appraisal waa 
more conservative. At the first interview I  don t think eit erj 
the Secretary or the clerks I  have named took any part in e| 
conversation ; it is a rule of the Company always to gij5! 
preference to policy holders, everything else being eq j  
It is an unwritten rule and not in writing; I  understan i 
rule with all Companies; it does make a difference w |  
the Companies in the amounts o f the premiums receive I 

30 the policy holders according to the amounts to be oa n| 
them. For instance, if-“ A ” held a policy in oui* ^om?^^>parsj 
which he was paying us a premium of one thousan I
per annum, and i  B  ” held a p o licy  in our Company, on 1

H  . i  M B  I  SM B  dollars pel|lie was p a y in g  us a prem ium  ot nve nuncneu
annum, and both should apply for a loan on the same
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the same amount; tlie securities for both loans being pei- 
fectly satisfactory, and the Company being able to loan only 
[the amount of one of the applications, the Company consider 
jthat the man, paying the Company the largest amount of 
[premium should be entitled to the loan ; and I  will say here 
I that this was the sole reason why the Company made the loan 
I to Mr. Crane, because the amount- of the premium he was to 
I pay was the largest; it does not make any difference if the
■ party holding the policy is not the party obtaining the loan,
I provided he is interested in the loan; the reason is that the 1 
I party actually receiving the loan may not be insurable, or 
(have an insurable life. He first told me his father was auxious 
I to insure him at the second interview ; nothing was said then 
las to the amount of policy, or the amount of premium.; I  don t 
I think anything was said with me as to the amount of premium 
jto be paid. We have only one way of paying premiums, and
■ that is cash; I  don’ t think I  ever knew the exact amount of 
■the premium; I  first knew his premium was greater than that 
|of another applicant for loans, when the matter came up before 
|the Sub-Committee, consisting of myself and Mr. Woodford.
I lam inclined to think Mr. John R. Crane would not have 
pot this loan, if his son had not insured his life and taken out 
I this policy. I  certainly should have voted against it myself,
so for as my influence is concerned, and it would have proba- 

jbly been made to some other policy holder, interested in the 
¡Welfare of the Company ; I  am pretty clear that I  never had 
hilt three interviews with Mr. Crane in this matter ; it is possi-

ble I may have had four. When Doctor Allen told ine he could 
pot pass him, I  don’t recollect telling him anything ; I  am cer- 
|hin I gave him no instructions; I  think I  did not tell Mr. 
|0rane that the Company was offered a loan of $40,000 in 
jWilliamsburgh, upon which they were offered a premium of 
ren Per cent.; I  did not tell him of premiums obtained on 
jloans in our office. When a mortgage is offered us for sale, 
¡which is a purchase money mortgage, and everything is satis-
factory about it, we take the matter into consideration, and 
P'chase it at as low rate as we can.

20

30
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I  think we brought this loan within the rate of the Compel 
that the property should be double the value of the loan, if 
averaging the valuations of Mr. Hodges and Mr. Ogden.

D. D. T. MARSHALL
Sworn and subscribed before me, ) 

this 10th day of January, 1874. f 
H o w a r d  R i c h a r d s ,

Master in Chancery.

10 STE W A R T L. W OODFORD, a witness produced on 
part of the complainants, and'being duly sworn by me a| 
cording to law, said :

I  reside in Brooklyn, and my business, is that of a Counsellol 
at Law, in New-York, and I  am the general Counsel for t i 
complainants ; I  think I  met Mr. James P. Crane twice in tl| 
summer o f -1872; once at the office of the complainants, ail 
once at my own office ; I  think the meeting at the office of t| 
Company was either on the day when his father’s application 
for the loan was presented to the Finance Committee, or bej 

20 fore that ; I  could not tell-how long before; a few days; 
recollect nothing beyond our being introduced to each othe| 
the second meeting was after his father’s application foi'i 
loan had been referred by the Finance Committee to the Prel 
identand myself; I  don’ t think anyone else was present,  ̂
wanted us to  make the loan ; I  objected, on the ground 
the security was in New Jersey,'where I  was unfamiliar wi| 
the value of property; I  recall that something was said bf 
him about going soon to some part of Canada, and that  ̂
wanted to secure the loan befor he went; I  gave no assuian® 

30 that he could have it, and after again requesting my favour f 
action he left.

Q. Did you ask Mr. Crane if the mortgage was alreai, 
drawn or in existence at that time?

A. I  do not think I  did.
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). Did Mr. Crane prop ose  to  you  tlrat a m ortgage  should 
be made to him and then sold  to y o u  for the C om p an y  ?

A. No, sir.
Q- What, if anything, was said w ith reference to the defend-

ant, James P. Crane, or his father, be in g  a p o licy  h o ld er in the 
Company ?

A. When I  ob jected  to m aking the loan , M r. C rane urged  
Is a reason why he should  have the m on ey fo r  his father, 
Nher that one o f them was, or was go in g  to b ecom e  a 
policy holder in the C o m p a n y ; I  have given the su bstan ce  o f 10 
be conversation.

ies; I do recall another m atter which occu rred . D u rin g  
be conversation, I  told  him  that even if the loan  should  be 

pade, the final arrangem ents would have to be c losed  th rou gh  
r 1, Hodges, in E lizabeth, as I  was not fam iliar with N ew  
Jersey law, and when we made- loans in that State, we did  it 
Ihiough Mr, H odges, who was our C ounsel th ere ; but I  was 
ipposed to making the loan, and gave him d istinctly  so to 
[understand, or thought I  did .

• Hid you subsequently, or at any tim e in the presence o f 20 
I p  James P. Crane, tell either o f the officers o f  the C om pany 

they would grant the loan, p rov id ed  he, Crane, was to
j^eout a policy which w ould pay them a thousand Hollars ?
! A. No, sir.
Q- Or in substance ?

i B ^ ° ’ ’ nor in substance ; I  will add to  m v answ er there,
N W in  form nor substance.

Hid you have any talk with M r. Jam es P . C rane about 
I Png this policy  from  him  ?

It'sfc  ̂ aa ^n.clistjiog fc reco llection  that M r. Crane* w hen I  30
[boutTl ^  ^  fa ll ° ® ce ¿He C om pany, said som ething 
Ince r  ?llrre^ er value or the purchase value o f life insur- 
onth*0 ’ fl l | ^  it was I  do n ot now  r e c a l l ; som e 

[ou ld ^  eivvar -̂s called at m y office and asked m e if I  
erred h‘Û  a uPon his H fe ; he had it with h im ; I  re-

lm ^le Secretary o f the C om pany. I  presum e th is
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transaction was closed at Elizabeth ; it was not closed atmj 
office, nor did I  close it.

Cross-Examined, by Mr. W. J. Magie.
After the Company had agreed to take the loan, it was il 

ferred to me, and by me to Mr. Hodges, to examine title, prl 
pare papers, and close the matter ; the check for the monei 
the amount of the loan, was not sent to m e; it was sent to 
Mr. Hod ges directly from the Company, I

My first interview with Crane was about the middle of Jidi 
10 that was the one at which Mr. Crane was introduced to m| 

and there was some casual conversation ; my im pression 1 
that he was mentioned to me as one who was an applicant i  
a loa n ; I  don’t recall whether that introduction was 01̂ i  
day when the application was referred to the Finance o j  
mittee, or before it; my next interview with him was a 
days after, at my office; I  think no one came with him, if  
if any one did he must have left very soon, because l  ^  
that most of our conversation was between us alone, ther« 
son I  gave him, why I  was opposed to making the loan, wi 

20 because the property was in New Jersey, and I was n|
familiar with the, value of property there, to act intelhgen 1
at that time the application had been referred to Mr. aisli  
and m e; I  don’ t recall that I  had had any conference J  
Mr. Marshall at that tim e; my impression is, that at tha b| 
it had come to my knowledge that appraisals had been ni 
of the property, by Mr. Ogden and Mr. H odges; I  don Jj 
I  saw Mr. Crane after that, until some months afterWc ] 
when he came to ask me to buy the p o licy ; I  continue jJ 
opposition to this loan, until finally I.gave way to o in i  

30 M arshall; at the interview at my office, Mr. Crane spo e 1 
in reference to himself, or his father being or abou  ̂ I 
policyholder in the Company ; I  don’t recall my iep y > 
opposed to the loan, and Mr. Crane was in my 0 ce' ^ j  
sought to put him off, as easily and courteously as 1 
The Companj7 at times has bought,some moitgaQe ,



was no conversation at that interview , in reference to  a m ort-
gage on the property b e in g  sold ; I  had  seen the app lica tion  
fora loan; it was an application  for a d irect loan  o f eleven 
thousand dollars upon the property .

Q. Is it from the fact that the a p p lica tion  was for a d irect 
loan, and known to you  to b e  such, or *from y ou r  m em ory  o f 
what actually took place at the interview , that you  state that 
nothing was said as to selling a m ortgage  to the C om pany ?

A. It is from my m em ory. I  recall now  the m anner o f his 
request; he said that his father was in p oor  health, that he 
owed some money on his p la ce , w hich had been  ca lled  in ; he 
added that his father was rich , but had not ready m eans, and 
that, if the old man got the loan , he was go in g  to p ay  o ff the 
incumbrance on the property , and, out o f the balance, he was 
going to give him m oney, to  go  up the P rov in ces, for his sum- 
mer trip; I  think I  first heard from  the C om pany, that he 
either- had, or was going to take out a p o licy , from  Mr. 
Marshall, the P res id en t; I  think it was at the interview  b e - 
jtween the President and m yself, when I  consented  that the 
Company might make the lo a n ; I  had previously heard M r. 20 
Crane speak about taking a p o licy , at the interview  in m y 
office; I  don’ t recall where the interview  was with Mr. M arshall, 
either at the office of the C om pany or at m y office, or  other 
¡places where we m e t ; it was in N ew -Y ork .

At the time he asked me to buy the p o licy  I  th ink  it had  
expired; I  think I  noticed i t ; he had it with him ; I  did not 
[examine the form o f a p o licy  ; there are som e form s under 
[which it is their habit to perm it a p o licy  to  be rev ived  after 
ns expiration ; it is barely  p oss ib le  that I  m ay have met M r. 
Crane at the office o f the C om pany, after the loan had been  30 
agreed to by Mr. M arshall and m yse lf; bu t if  so, th e  m eeting 
past have been very casual, for  nothing o f a business nature
Rout this loan passed betw een  us after the interview  at m y 
office. ' \  : y  ' 'A/;-., ■■ <

[^e-Examination, by M r. H od g es. -

he fact, that either M r. Crane or h is father w as a p o licy
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holder, was no inducement to me, in consenting to the loan
at the interview with Mr. Marshall, at which I  assented to
the loan, Mr. M arshall urged making it, on the grounds thal^l
Mr. Crane or his father, and I  do not remember which, was a
policyholder in the Company, and so entitled to have the
preference in the matter of the loan ; he also urged that the
young man expected part of the money to use for his summen
trip, which he wanted to begin in a few days; I thought uti
injudicious for a man to raise money by a mortgage to spend

10 on a summer vacation, and urged, that one who borrower^®
money for such a purpose, would likely have difficulty in pay!
.ng his interest. ,
1

[The conversation between Mr. Marshall and wit-j 
ness, above detailed in this re-examination, is 
objected to by defendants’ Counsel, as incom-
petent and irrelevant.] •

STE W A R T L. WOODFOBD. I 
Sworn and subscribed before me, this \

17th day of January, A. D., 1874, j I
20 H owa rd  R ic ha r ds ,

Master in Chancery.

The complainant offered in evidence a check, dated Hoi
mceopathic Mutual Life Insurance Company, 231 Broads ayl
New-York, August 1st, 1872, Fifth National Bank, pay to t | 
order of T. D. Hodges, Esq., eleven thousand dollars, amj 
signed by Frank B. May hew, Secretary, and by D- ^  I 
Marshall, President, which is admitted as evidence by rj  
Magie, the Counsel for defendants, and marked by me as x| 
Libit “  C, 1,”  ex parte, the complainants.

gq The complainants’ Solicitor also offered in evidence a cop J 
of an Act to amend section eight, of chapter four hunc iouj
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ind sixty-three, of the laws of eighteen hundred and fifty-three, 
tu relation to Corporations in the City of New-York, passed 
jipril twenty-four, 1S68, certified to by the Secretary of State, 

the State of New-York, under the Seal of his office, which 
Is admitted by Mr. Magie, of Counsel for defendants, and 
parked my me as Exhibit “  D ,” ex parte, complainants.

! The Solicitor of the complainants also offered in evidence 
Jasmall book or pamphlet having on the cover, “ Mutual Life 
pates,” and marked by me as Exhibit “ E,” ex parte, com-

10

I He also offered in evidence, a like pamphlet, having on the 
per “ The Mutual Life Insurance Company of New-York,”
I.S. Winston, President, rates for insurance at all ages, on 
|very kind of policy, and marked by me as Exhibit “ E,’ 
p parte, complainants.

He also offered in evidence a like pamphlet, having on the 
per “ The New England Mutual Life Insurance Company, 

State Street, Boston,” and marked by me as Exhibit “  G ,” 
p parte, complainants.

1 He also offered in evidence a like pamphlet, having on the 20 
lover “ Tables of Rates, Equitable Life Assurance Society of 
|>e United State*, 120 Broadway, N. Y.,”  and marked by me 
p Exhibit “ H,” ex parte, complainants.

[Defendants’ Counsel object to the above, as in-
competent and irrelevant.]
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IN CHAN CERY OF N EW  JERSEY.

Between
T h e  H o mc e o p a t h ic  M u t u a l  L i f e  

I n s u r a n c e  C o ., Complainants, |

and

J a m e s  P . C r a n e , and als.,
Defendants.

Testimony.

. A  re-examination of witnesses, on the part of the .defendant®  
Present, T. D. Hodges, for complainants, W. J. Magie, for llj 

10 fendants.

JAM ES P. CRANE, a witness reproduced on the part (I 
defendants, is now re-examined by consent, and it is consentel 
that an order m aybe made for such re-examination ataifl 
time, and this examination admitted, as if taken after the daff 
of the order; and it is further consented, that the objectioj 
made by defendants’ Counsel to the re-examination of Euwil 
M. Kellogg, shall be withdrawn, and that examination coa 
sidered as taken by consent, and to be included in the or 1 
for the like purpose above mentioned : and being by me du| 

20 sworn, sa id : , .

Witness being shown Exhibit No. 4, e x  parte, defendan t 
said: The date, “ April eighth,” under section five, of 1 
application, was not there when I  signed this, an d  I d1 jq 
authorize it to be put there; nothing occurred abou j 
date; all the dates were left blank, to be filled in aftervai j 
I  did not request it to be filled in at that date; I 
request it to be filled in as of a date that would bring me
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the age of twenty-three ; on the day that I  signed that applica-
tion in the Company’s office, I  was not shown, to thè best of 
! my recollection, any rate book of the Company ; I  don t recol- 
Ilect anything at all being said in regard to my age, except that 
I gave my age as. it was at that time ; I  first discovered that 
I my policy of Life Insurance was dated on the eighth of April, 
¡eighteen hundred and seventy-two, when I  went to Mr. W ood- 
jford’s office, and he showed it to me ; that was in either 
[November or December, 1872 ; my impression is that it was 
in December, 1872 ; up to that time, to the best of my know- 10 
[ledge and belief, there was nothing said to me by any of the 
officers of the Company upon the subject of dating the policy 
back.

JAM ES P. CRANE.
[Sworn and subscribed before me, this.)
I 11th day of February, A. D., 1874, )

H o w a r d  R i c h a r d s ,
Master in Chancery.

Defendants9 Exhibit No. 1.

[JohnU. Cr a n e , Esq., 20

In account with T. D. H ODGES 
1872.
— 1- By loan from Horn. Life Ins. C o .. ............ $11,000.00

1, To premium on Life Pol. for son ............ . 1,004.69
1, “ mortgage to Yirolet, paid,.................... 8,000.00

19, “ interest on mortgage on Yirolet, from
July 3 ,1871.................................... .. 631.54

“ “ costs on mortgage to Y irolet.. ........... 26.35
“ judgment in favor of Jones and Brown,

paid .................................................. .. . 326.68 30
“ interest on judgment, in favor of Jones

and Brown, paid, from June 8,1872, 4.50
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$147.00;
63

2.81
17.25 

6.73
75

13.02
5.00
8.18
3.78
1.00

14.50
10.00

110.00
1.25 

506.88 
100.00 
40.00

20
1872.
Sept. 16, T o cash on final balance 

“ “  amount brought over

Defendants’ Exhibit No. 2, is check of Tv D. Hodges» °|| 
National State Bank of Elizabeth, for $1,004.69-100, cl® e| 
August 12th, 1872, made to order o f John B. Crane, an eD| 

. dorsed to the. order of complainants, John B. Crane.

30 Defendants’ Exhibit No. 3* is policy of insurance, on W® I 
James P. -Crane, issued by complainants, dated April 8, j 
for $8,800, payable on April 8,1877, or at death, if PreVl° I 
premium $1,004.69, semi-annually, for five years.

$10,977.54

$22.46 
. 10,977.54

$11 ,000.00

Aug. 19, To judgment in favor of Tunis Berry, paid 
(t (i interest on same from July 27,1872..
“  “  printers bill on sam e............................
“  p  Sheriff’s fees on b o th ..................... ..
"  (i- Essex County Begister’s fees..............
“  Essex County Clerk’s fees..................
“  t( Union County Clerk’s fees ................
<( ‘5 Supreme Court Clerk’s fees .................
“  “  District Court Clerk’s fees............

10 “  “  Circuit Court Clerks’ fees. . ........ .
H City- Treasurer’s fees............................
‘fi stamping and recording m ortgage....

“  “  drawing bond and mortgage................
“  “  engrossing, abstract and certifying

title, 1 per et .....................................
“  “  Union Co. Clerk’s fee, for continuation

" “  “  “  taxes paid..........  ...................................
Sept. 2, “  cash on account........ ....... . . . . . . . .

“  16, “  cash insurance premium......................
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: Defendants’ Exhibit . No. 4, is the application for said 
[insurance.

D efendants’ Exhibit No; 5.
I Stipulation of Solicitors that the following Laws of New- 
IYork were in force at the time of the transaction in question.

EXTRACT OF TH E LAW S OF NEW-YORE:.

T i t l e  I I I .

j § 1. The rate of interest upon the loan or forbearance of any 
money, goods or things in action, shall continue to be seven 
[dollars upon one hundred dollars for one year, and after that 10 
[rate, a greater or less sum, or for a longer or shorter time.

[ § 2. No person or corporation shall directly or indirectly take 
orreceive in money, goods or things in action, or in any other 
way, any greater sum or greater value for the loan or forbear-
ance of any money, goods or things in action, than is above
prescribed.  _ r :

13. Every person, who for any such loan or forbearance,
;stall pay or deliver any greater sum or value than is above 
allowed to be received, and his personal representatives may 
recover in an action against the person who shall have taken 20 
or received the same, and his personal representatives, the 
amount of the money so paid or value, delivered above the 
jrate aforesaid, if such action be brought within one year after 
such payment or delivery.

If such suit be not brought within.the said one year 
and prosecuted with effect, then the said sum may be sued for 
aQd recovered, with costs, at any time within three years 
aHer the said one year, by any overseer of the poor of the 
town where such payment may have been made, or by any 
ounty Superintendent of the poor of the county in which the 80 

payment may have been made.
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§ 5. All bonds,- bills, notes, assurances, conveyances, all 
other contracts or securities whatsoever, (except bottomry 
and respondentia bonds and; contracts), and all deposits of 
goods or other things whatsoever, or whereupon or whereby! 
there shall be reserved, or taken or secured, or agreed to be 
reserved or taken, any greater sum or greater value for the 
loan or forbearance of any money or other things in action,! 
■than is above prescribed, shall be. void, but this act shall rot 
affect such paper, as has been made and transferred previous 

10 to the time it shall take effect. (As amended 1837, cbj 
430, § 1.)

: § 6. Every person offending against the provisions of tins! 
title, shall be compelled to answer on oath any bill that may! 
be exhibited against him m the Court of Chancery, for tboj 
discovery of any sum of money, goods or things in action, 
so taken, accepted or received in violation of the foregoing! 
provisions, or either of them.

§ 7. Every person who shall discover and repay or return! 
the money, goods or other things so taken, a c c e p te d  or re-1 

20 ceived, or the value thereof, shall be acquitted and discharged! 
from any other or further forfeiture, penalty or puuishmenij 
which he may have incurred by taking or receiving the money,] 
goods or other things so discovered and repaid, or returned, as! 
aforesaid.
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pe considered the twelfth part of a year, and as consisting of 
thirty days, and interest for any number of days, less than a 
month, shall be estimated by the proportions which such 
[lumber of days shall bear to thirty.
I  § 10. W h e n e v e r , in  any statute, act, deed, written or verbal 
contract, o r  in any public or private instrument whatever, any 
certain rate o f  interest is or shall be mentioned, and no period 
i f  time is sta ted  for which'Such rate is to be calculated, inter- 
ist shall, be calculated at the rate mentioned by the year, in 
[lie same m a n n e r  as if the words “ per annum ”  or “ by thP 10 
p tr ,” had been added to such rate.

Title 3 o f the Revised Statutes, Vol. I, page 725. 
Corrected by Vol. I l l ,  5th Ed., page 72.

CH APTER 430.

A n  A c t  t o  p r e v e n t  u s u r y .

Passed May 15, 1837.

|§1 The fifth section of title three, of chapter four, part 
|ffo, of the Revised Statutes,-is hereby amended, so as to read 
p  fo llow s:

112. Whenever in an action at law the defendant shall plead 30 
j l̂Ve notice of the defence of usury, and shall verify the
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truth of his plea or notice by affidavit, he may for the purposi 
of proving the usury call and examine the plaintiff as a wit 
ness, in the same manner as other witnesses, may be calle 
and examined. ‘

§ 3. Every person offending against the provisions of th 
said title, or of this act, may be compelled to answer od oatlj 
any bill that shall be exhibited against him, in the Court o: 
Chancery7, for relief, or discovery, or both.

§ 4. Whenever any borrower of money, goods, or things it
10 action, shall file a bill in Chancery for relief or discovery,oi

both, against any violation of the provisions of the said title 
or of this act, it shall not be necessary for him to pay, or one! 
to pay, any interest or principal on the sum or thing loanei 
nor shall any Court of Chancery require or c o m p e l the pal 
ment or deposit of the principal sum or interest, or any portal 
thereof, as a condition pf granting relief, or c o m p e llin g  o r a l  
covering to the borrower in any case, usurious loans forbiddej 
by said title or by this act.

§ 5. Whenever it shall satisfactorily appear by the admissioj 
20 of the defendant or by7 proof, that any bond, bill, note, a^uJ 

ance, pledge, conveyance, contract, security, or any evident 
of debt, lias been taken or received in violation of the P10VJ 
sions of said title or of this act, the Supreme Court sM 
declare the same to be void, and enjoin any p r o s e c u t io n  theieoa 
and order the same to be surrendered and cancelled.

§ 6. Any person who shall directly or indirectly receive aj 
greater interest, discount or consideration than is prescn I 
in the said title, and in violation of the provisions of said h i 
or of this act, shall bo deemed guilty of a misdemeanoi,.ill| 

30 on conviction thereof, the pierson so offending shall be P̂ j 
ished by fine not exceeding one thousand dollars, or nupfi 
onment not exceeding six months, or both.

§ 7. It shall be the duty pf all Courts of justice.to e N  
' the grand jury, especially7 to inquire into any violations 

provisions of the said title or of this act.
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§ 8. Every plaintiff, examined as a witness, pursuant to the 
provisions of this act, or any defendant under the provisions 
of this act, who shall swear falsely, shall upon conviction 
thereof, suffer the pains and penalties of wilful and corrupt 
perjury; but the testimony given by any plaintiff or the an-
swer of any defendant made pursuant to the said title or of 

■ this act, shall not be used against such person before any 
grand jury, or on the trial of any indictment against such 
person.

§9. So much of title third, chapter fourth, and part second 10 
of the Revised Statutes, as is inconsistent with the provisions 
of this act, is hereby repealed.
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BILL.

The Bill was in the ordinary form for the foreclosure 
of a mortgage given by John R. Grane and wife to the 
complainants, dated August 1st, 1872, on lands "in the 
city of Elizabeth, New Jersey, recorded August 19th, 
1872, conditioned for the payment o f $11,OOQj in one 
year from date, with interest at seven per cent, per 
annum.

a n s w e r s .

The answers of all the defendants are like the fol- IQ 
lowing:

IN CHANCERY OF N EW  JE R SE Y .

Between

Tse Homœopat hic Mut ual  Lif e 
Insurance Company,

Compris}
and

James P. Cr âne, and Others,
D é f i s .

The joint and several answer o f John J. Crane, Harry 20 
• Crane and Lucy W. Crane, Infants under the age o f 

twenty-one years, by David C. Halstead, their Guardian, 
three of the defendants, to the Bill o f Complaint o f the 
complainants.

The defendants saving and reserving to themselves all 
and all manner of advantage o f exception to the many
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errors, untruths, uncertainties arid other imperfections in 
the said bill o f  complaint contained, for answer there-
unto, or unto so much thereof as the defendants are ad-
vised is material for them to make answer unto, they 
answering by their guardian, say, that they admit that 
said David Q- Halstead was, about the time in said bill 
mentioned, duly appointed and now is the administrator 
of the estate of John R  Crane, late o f the city of Eliza-
beth, in the county o f Union, and State of New Jersey, 

10 deceased ; that Nancy D. Gr. Crane is the widow, and that 
said James P. and Kate C. Crane and John J., Harry B. 
and Lucy W. Crane are the children and heirs-at-law of 
said John R. Crane, and that said John J., Harry B. and 

- Lucy W . Crane are infants under the age of twenty-one 
years.

And these defendants by their guardian answering, 
admit that said John R  Crane in his lifetime, a n d a b o u tth e  
time in that behalf mentioned in said bill, made, executed 
and delivered to said complainants the bond j n  said bill 

20 described. A nd that he and the said Nancy D. G. Crane, 
about the time in that behalf mentioned in said bill, 
made, executed, acknowledged and delivered the mort-
gage in said bill described ; that said bond and m ortgage  
contained the condition and clauses respecting interest, 
in said bill set forth ; that said mortgage was acknowl-
edged and recorded as in said bill set forth, and that 
about the time in that behalf in said bill mentioned, sai 
John E. Crane died, leaving his said widow and children 
above named.

g0 And these defendants further, by their said guar iâ  
answering, say, that upon such information as they a 
been able to obtain, and such belief as they have been 
able to form, they deny that said John R. Crane, at  ̂
date of said bond and mortgage, or at any other tun̂ , 
was indebted to said complainants in the sum of e ®v 
thousand dollars or any other sum ; and further 6



that the complainants are entitled to recover upon 
Bond and mortgage the said sum o f eleven thousand 
dollars, or any other sum ; and they say' that said bond 
and mortgage were given to secure the payment of a pre-
tended loan from said complainants to said John R. Crane, 
that the contract fo r . said loan was made between said
complainants and said John R. Crane, by the defendant, 
James P. Crane his Agent in the City of New York in. 
the State of New York, and that in pursuance of such 
contract the said bond and mortgage Were made and ex- 10 
ecuted, and were delivered to said complainants in said 
City of New York in the State of New York. And that at 
the time of making said contract, and of making, execut-
ing, and delivering said bond and mortgage, and froth 
thence to this time, by the statutes and public laws of 
the said State of New York, by section one of title 
three of chapter four of part two o f the Revised Statutes 
of said State, it Was, and yet is enacted and provided, 
that the “ rate of interest upon the loan or forbearance of 
any money, goods, or things in action shall continue to 20 
he seven dollars upon one hundred dollars for one year, 
and after that rate for a greater or less sum or for a 
longer or shorter time.” And by section five o f  the same 
title as amended by an A ct o f  the Legislature o f said 
State, entitled “ An Act to Prevent U sury”  passed May 
15,1887; it was further enacted and provided that “  all 
bonds, bills, notes, assurances, conveyances, and other 
contracts or securities whatsoever (except bottomry and 
respondentia bonds' and contracts), and all deposits o f .
goods or other things whatsoever, whereupon or whereby 30 
there shall be reserved or taken or secured or agreed
to be reserved or taken any greater sum or greater value 
for the loan or forbearance of any money, goods, or other 
things, in  action th a n  that above stated, shall be void, 
which above recited acts were in force at the making o f  
said contract and bond and mortgage. And these defeu-
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-dants farther say that the said contract and the bond 
aforesaid were neither a bottomry or respondentia bond 
or contract; and that by the said contract between the 
.complainants and said John B. Crane, it was agreed 
that said complainants should reserve and take, and said 
complainants did reserve and take for the said sum of 
eleven thousand dollars loaned for one year, the sum of 
one thousand and four dollars and sixty-nine cents as a 
bonus besides and in addition to the sum of seven per

10 cent, per annum reserved and taken as mentioned in the 
condition of said bond and mortgage:. And that said 
sum o f one thousand and four dollars and sixty-nine 
cents was actually reserved, taken and kept back by said 

• complainants out o f  eleven thousand dollars, besides the 
said interest, and was so paid by said John R. Crane to 
said complainants. And that by said laws o f said State of 
New York such contract, and the said bond and mortgage 
given therefor were and are wholly usurious and void, and, 
of no effect or force.

20 And these defendants, further answering by their said 
guardian, say, that if by reason of said mortgage being 
upon lands within the State of New Jersey, and having 
been executed and acknowledged within this State or 
otherwise, the said contract and bond and m ortgage  
should be considered and held as amenable to the laws 
o f  the State o f  New Jersey, then these defendants, fur-
ther answering by their said guardian, say that by 
an A ct of the Legislature of this State entitled “ A fur-
ther Supplement to the Act entitled ‘ An Act against

30 Usury, approved April 12, 1864,’ ”  it is amongst other 
things enacted that “  In all cases o f  suits at law or in equity 
“  to enforce any note, bill, bond, mortgage, c o n tr a c t , cove- 
“  nant, conveyance o r  assurance which shall be hereafter 
u made for the payment or delivery o f  any money, wares, 
“  merchandise, goods, or chattels lent, and o n  which a 
“  higher rate o f  interest shall be reserved o r  taken thau
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“ was or is allowed by the law of the place where the 
“ contract was made or is to be performed, the amount 
“ or value actually lent, without interest or costs of suit, 
“ maybe recovered and no more ; and i f  any premium 
“ or illegal interest shall have been paid to the lender,
“ the sum or sums so paid shall be deducted from the 
“ amount that m aybe due as aforesaid, and recovery 
“ had for the balance only.”

And these defendants further say that by a further 
supplement to said Act, approved March 15, 1866, it is 10 
amongst other things further enacted by the Legislature 
of this State that “  Upon all contracts hereafter made 
“ for the loan of or forbearance or giving day of pay - 
“ ment for any money, wares, merchandise, goods, or 
“ chattels, it shall be lawful for any person or persons 
“ or body corporate to take the value;of seven dollars 
“ for the forbearance o f one hundred dollars for a year,
“ and after that rate for a greater or less sum, or for a 
“ longer or shorter period, and that when interest is al-
lowable by law the legal rate shall be seven per 20 
- centum, anything in the act to which this is a supple- 
“ ment to the contrary notwithstanding,, and that so much 
“ of the said act as conflicts with the supplement be and 
“ the same is hereby repealed.”

And these defendants, by their said guardian, there-
fore say that the said contract and bond and mortgage 
were illegal and usurious, and that only the sum of nine 
thousand nine hundred and ninety-five dollars and thirty- 
one cents was advanced thereupon by said complainants 
to said John R. Crane, and the sum of one thousand and 30 
four dollars and sixty-nine cents was taken by said com-
plainants as a premium for said loan.

And these defendants, further answering by their said 
guardian, adinit that the sum of three hundred and 
oighty-five dollars of interest was not paid, either on the 

clay of February, eighteen hundred and seventy-
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three, or at any other tim e; but they deny that thereby 
any sum o f money came due upon said bond apd mort-
gage, or any right accrued to said complainant, upon or 
by virtue of said mortgage.

And these defendants, further answering by tlieir 
guardian, say, that they are informed and believe that 
the complainants aré a corporation, existing under and 
by virtue of the laws of the said State of New York, 
and not otherwise ; and that, by the statutes and public 

10 laws of the said State of New York, the said complain-
ants had, at the time of the execution and delivery of 
said bond and mortgage, no power or authority to invest 
moneys upon the security of lands within the State of 
New Jersey, but, by the laws and statutes aforesaid, were 
expressly prohibited from so doing ; and therefore, these 
defendants, by their said guardian, say that the com-
plainants are not entitled to the relief prayed in said 
bill.

And these defendants, further answering by their said 
20 guardian, deny that either Thomas B. Budd, David Mu-1- 

ford, Joseph A. Davis, Seth B. Ryder, or the National 
State Bank of Elizabeth, ever recovered, against said 
John R. Crane, the respective judgments in said bill set 
forth.

A nd these defendants,, further answering by their 
guardian, insist upon the respective statutes above set 
forth, and claim the same benefit therefrom as if they 
had pleaded the same. And these defendants, being 
infants, under the age o f  twenty-one years, resp e c tfu lly  

30 submit to the judgment o f this Honorable Court, and 
pray that their rights and interest in the lands in said 
bill set forth may be protected arid saved to them, and 
they may b e  hence dismissed, with their reason ab le  
costs and charges, in this behalf most wrongfully sus-
tained.

D. C. IIALSTED,
Guardian.



n

New Jersey, s s . : --
David *C. llalsted, guardian of the infant defendants 

Within mentioned, being duly sworn, according to law, 
on his oath saith, that the facts and allegations in the 
within answer set forth and contained, so far as they 
relate to the acts and deeds of this deponent, are true ; 
and so far as they relate to the acts and deeds of other 
persons, he believes them to be true.

The cause was heard before Hon. A. Dodd, V ice 
Chancellor, who filed the following opinion.

The Homeopat hic Mut ual  

Lif e Insurance Co.,

James P. Cr ane, and Others.

Mr. T. D. Hodges and Mr. Wm.H  Ar noux, for Com- 20 
plainants. )

D. C. HALSTED.

Sworn and subscribed before 
this 30th day of May, A. 
1873, at

J a m e s  R. E n y l i n , M. O. 0.
A true copy.

H. S. L i t t l e , Clerk,

10

OPINION.

against

Mr, Cross and ,Mr. Maqie, for Defendants.
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The Vice. Chancel l or  : , ..

Tart of the sum received by the mortgage in this' 
suit;. was the first premium of an insurance policy is-
sued by the complainants, at the making of the mort-
gage loan, and upon the facts constituting this part of 
the, transaction, the defense of Usury is sought to be 
maintained. I think there are two reasons, one sub-
stantial, and one technical, why payment of the mort-
gage cannot thus be avoided. First, the facts andcir- 

10 cuinstances as disclosed by the proofs do not support 
the defence ; and second, i f  the facts and circumstances 
so disclosed are sufficient to support it, they are not 
stated with sufficient certainty in the answer.

The mortgage is for eleven thousand dollars, dated 
August 1, 1872, and made by John R. Crane and wife, 
to the complainants, a Life Insurance Company of New 
York. The mortgagor resided in Elizabeth, in this 
State, where the mortgaged lands lie, and in or about 
July, 1872, through his son James P. Crane, then a law

20 clerk in New York, applied to the complainants for a 
loan. The son negotiated with the officers of the com-
pany, and the loan was agreed to, provided the son be-
came a policy holder. The policy on his life was f°r 
eight thousand eight hundred dollars. It was payable 
five years after date if he should then be alive, or at his 
death, if he should die before the five years expire • 
The premium, payable every six months, was one t ou 
sand and four dollars and sixty-nine cents: This pre 
mium was not unusual or excessive in amount. It wa.> 

3Ó and is very nearly, if  n o t , exactly the premium usual J 
charged by Companies for this well-known description 
of “ policies. Upon this point there is no room for dou 
On behalf of the ¡complainants, the contention is, t at 
the. Company had a right to prefer policy holders^ 
making their loans ; that such was their practice ; . a :



the son became a policy holder at his own suggestion 
and request, and in the policy received a full and fair 
equivalent for the sum of one thousand and four dol-
lars and sixty-nine cents, which was paid by the father, 
who understood and approved the arrangement. Qn be-
half of the defendants it is insisted that the issuing of 
the policy was a mere device to obtain interest on the 
loan at a higher rate than seven per cent per annum, 
and the testimony o f the son goes strongly to 
establish it. But the testimony of the son is 10
directly contradicted by several witnesses, officers . 
of the Company, who explicitly and .. positively 
deny material statements made by him, as to what was 
said in the interviews when the transaction was dis-
cussed and agreed upon. The weight of testimony is 
against the view which he gives of it. The defence o f  
usury must be made out by cogent proof. 1 It must be 
dearly and conclusively shown that more than the law-
ful rate of interest was intentionally reserved. The 
usury will not be permitted to escape the legal penalties 20 
against it, under cover o f a fictitious or pretended busi-
ness operation, designed merely to be a cloak to disguise 
the truth and substance of the bargain. But that the 
operation was, in fact, a pretence, and not a reality, 
must be proved, either directly or by inference, so as to 
leave no reasonable misgivings in the mind o f the judge 
who is called upon to declare it-to have been so. It will 
not be so declared because suspicious circumstances at-
tach to it, nor because operations of that character are 
susceptible of being used for this illegal and reprehen- 30 
sible purpose. • V

In the present case, the taking out of the policy was 
nçade a condition to the procurement of the loan. This 
circumstance is not denied by the complainants, but, 
w atever criticism it may expose their business methods 

it can hardly be contended, by itself, to make the 
9



¡1
bargain a. usurious on©. The circumstance that the pol-
icy was dated back to the eighth of the preceding April 
is objectionable, and is much relied on for the defend-
ants. It was not delivered till the early part of August,, 
at. the delivery o f  the mortgage, so that nearly four 
months had gone of the six at the end of which the sec-; 
ond premium would be due. This circumstance, how-
ever, would not necessarily be in the interest of, or to 
the advantage of, the Company. It might or might not 

10 be a cloak to cover usury. Policies of life insurance, as 
the evidence in this case explicitly proves, are some-
times dated back, in the interest of, and for the pecu-
niary advantage of, the insured. I f  the policy now in 
question had been continued by the insured, and not al-
lowed to lapse, the ante-dating of it, so . as to bring the 
premium down to the lower rate for a younger age, and 
so also as to save the interest for four months on the 
premium, would have been against the Company, and in 
favor o f  Crane. It was the latter’s fault or choice that 

20 it has not been so continued. But if, on the other hand, 
the understanding or agreement expressed or implie 
between the parties was, that the policy was not to e 
kept up, but was to lapse at the end of the first premium, 
period, then the circumstance of the ante-dating was am 
appropriate part of the plan to take more than lawn 
interest. The evidence does not warrant the conclusion 
that it was so understood or agreed. I  think this ea 
ture of the case is clearly open to suspicion, and is one 
not to be commended. But it is consistent with a 

30 and just bargain on the Company’s part, as well as 
a usurious one. The testimony is explanatory 0 
especially that of the expert, Mr. Fackler. ... The c 
lations made, on the part of the defendants, wit a n  ^ 
to show that the premium charged was excessive, a 
fallacious. They do not allow for dividends expec e 
.arise yearly from the prennumsi nor ôr ^  a6" °



indemnity against death during the five years coveted 
by the policy.

l  am satisfied, upon a careful consideration of the 
evidence in this case, that usury is not proved by iti 
Where a policy is issued in good faith, at the fair and 
customary rates, as part of a general operation wherein 
a loan to the policy holder is the other part, I  see nb 
reason to question the legality of the loan, even though 
it depends on the taking out of the policy. It is a 
question of bona fides, and must be so dealt with. The 
expediency of it, as a business transaction is one thing ; 
the legality of it is another thing.

The second and technical difficulty in the way of this 
defense is, that it is not set forth with requisite legal 
certainty in the answer. The rule as to this is expressed 
by Justice Depue in the Court o f Appeals in Taylor v. 
Morris, 7 C. E. G., 612. “  In setting up,” he says, “ a 
defense of usury in a suit in chancery, the defendant 
■must in his answer, as in a plea of usury in an action at 
law, set out the particular facts and circumstances of the «0 
supposed usurious agreement, that the Court, may see 
that the agreement was in violation of the statute.” The 
authorities referred to in his opinion are to the same e f-
fect. In the present case, the particular facts and cir-
cumstances of the alleged usurious agreement are alto-
gether omitted in the answer. Ho hint is given of them;
Thè allegations of the answer do not in the remotest way 
suggest the facts and circumstances intended to be proved, 
and the complainants are in no way apprised, by the an- 
swer of the facts necessary to be met by them in resisting gQ 
the defense. There is a variance between the allegations 

j ail<̂  ĥe proofs. The answer avers that it was agreed 
that said cqmplainants should reserve and take, and said 
complainants did reserve and take, for the said sum of 
eleven thousand dollars loaned for one year, the sum of 
one thousand and four dollars and sixty-nine cents, as à
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bonus besides and in addition to the sum of seven per 
cent, per annum, reserved and taken, as mentioned in the 
condition of said bond and mortgage, and that said sum 
of $1,004.69 was ‘actually reserved, taken, and kept back 
by said complainants, out of $11,000, besides the said in-
terest, and was so paid by said John It. Crane to said 
complainants; and that by said laws o f said State of 
New York (in which State the answer avers the contract 
was made) such contract and the said bond and mortgage

10 given therefor were and are wholly usurious and void, 
and of no effect or force.” I f  the proofs corresponded 
with the allegations, the technical difficulty as to the 
pleading would be wanting. I f  $1,004.69 had been kept 
back and reserved, as the answer avers, and nothing 
given in return for it, the variance would not exist. But 
no such bargain was made. A  marketable and valuable 
commodity was given in exchange for it. I f  a contro-
versy can fairly exist upon the facts as disclosed by the 
evidence, it is a controversy not indicated by the answer.

20 It is not fairly presented by the answer, and should, 
therefore, be excluded from the defense.

In this view o f the. case it is unnecessary to deci e 
whether the mortgage contract is amenable to the laws 
o f New Y ork or to the laws of New Jersey.

DECREE.

Whereupon such proceedings were had as that final 
decree was entered on August 22d, 1874, for $12,577 
and costs, and the defendants all duly appealed wit m 
the required time.
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N. J. COURT OF ERRO RS AND APPEALS.

Between
James P. Crane and others,

Appellants,

and

The Homeopat hic Lif e Ins. Co.,
Appellees.

On Appeal.

COURT OF APPEALS 
IN THE LAST RESORT, ETC. 10

Between
David C. Hal st ead, Administrator 

of John R. Cr ane, deceased, Nancy 
D. Gf. Crane, James P. Cr ane, 
Kate C. Cr ane, and John J. 
Crane, HarryB. Cr ane , and Luc y 
W. Crane, infants, by Dayid C 
Hal stead, Guardian, etc.,

Appellants,

and

Th e . Homeopat hic Mut ual  Lif e 
Insurance Company,

Appellees.

On Hills, etc.

Petition of
Appeal.

20

To the Honorable the Court of Appeals in the last re-
sort in all causes of law :

The humble petition of David C. Halstead, adminis-
trator of John R. Crane, deceased, Nancy D. GL Crane,



James jp  Crane, Kate G .  Grane, and David G. Halstead, 
gaurdian of J olin J .  Crane, Harry B. Crane, and Lucy 
W . Crane, infants* the appellants in the above-stated 
cause, respectfully shows, That your petitioners find 
themselves aggrieved by a final decree made in the Court 
of Chancery by his Honor Theodore Baynor, Chancellor 
of 1ST. J., bearing date the 22d day of August, in the year 
1874, wherein the said The H. M. L.'Ins. Co., were com-
plainants, and your petitioners were defendants in these 

10 respects, to wit : that the said decree adjudges that the 
complainants’ mortgage in the pleadings in the cause 
mentioned is a good, valid, and lasting encumbrance on 
the premises in said pleadings menti.med, and that there 

: is due to the complainants thereon the sum of $12,577 77, 
and that the said decree is for the complainant. And 
your petitioners humbly appeal from the said decree of 
the said Chancellor, upon the ground that the same is 
erroneous, for that the said complainants’ mortgage on 
the said pleadings, mentioned is not good, valid, and last- 

20 lag encumbrance on said premises, but is void and of no 
effect, and for that neither said sum, nor any part there-
of, is due complainant thereon, and for that, said decree 
should have been for the defendants, with costs.

Your petitioners therefore pray that the said decree of 
the said Chancellor may be in those particulars reversed, 
set aside, and for toothing holden, and that your petition-
ers'may have such, relief in the premises as to this Hon- 

. . orable Court shall seem meet.;

M A G IE  & CROSS,
■: : : - :  ■ S olicitors  &  Cowvsel



COURT OF APPE A LS IN- THE L A S T  RESORT, 
ETC. . . a A '

Between

David C. Hal st ead, Admr. of 
John R. Cr ane, deceased, Nancy 
D. G. Crane, James P. Cr ane, 
Kate C. Crane and John J. 
Crane, Harry B. Cr ane and 
Lucy ; W. Cr ane, Infants,—By 
David C. Hal st eAd, Gardian, 

: &c.,

On m il, dec.

Answer: o f Ap-
pellee to Petition 

' of Appeal. 10

Appellants,

and

The  H o m e o p a t h i c  M u t u a l  L i f e  
In su r an c e  Co mp a n y ,

Appellee.

The answer of the Homoeopathic Mutual Life Insui- 
ance Company, appellee, to the petition of appeal of 
David C. Halstead, and others, appellant:

This appellee, saving and reserving to itself all and all 20 
manner of exception to the many errors, untruths, uncer-
tainties and other imperfections in the appellant’s said 
petition contained for answer thereunto, to so much there-
of as it is advised is material for it to make answer unto, 
says:

That it denies that the petitioners are or find them-
selves aggrieved by the decree of the Chancellor in their 
said petition referred to in any particular; and it charges
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and insists that its said mortgage fc a good, valid and ex-
isting encumbrance on the premises in said pleadings 
mentioned, and that there is due the appellee thereon the 
sum of twelve thousand five hundred and seventy seven 
dollars and seventy seven cents, with interest thereon, 
and that in equity and good conscience the said decree 
should be for the appellee, and should so direct and de-
cide , and it denies that the appellants are aggrieved 
thereby in either o f said respects; and the appellee fur- 

10 ther denies that said decree is erroneous in aDy respect, 
but charges and insists that its said mortgage is a good, 
valid and existing encumbrance, and is not void or of no 
effect, and that the whole of said su.m is due to this ap-
pellee, and that said decree should have been, as it was, 
for the complainants and not for the defendants with 
or without costs, and that the appellants have not, on 
these or any other grounds, cause of grievance or ap-
peal.

The appellee therefore prays, that the said decree may 
20 be affirmed, with interest and costs in this behalf most 

wrongfully sustained, and that the appellee may have 
such relief as to this honorable Court may seem meet, in 
the premises.

T. D. HODGES,
Solicitor, and o f Counsel with 

Appellee.
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