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Summons. 

[Filed Nov. 2, 1927.] 

The State of Ne,v Jersey to The Borough of Ber-
genfield and rfhe Borough of Dumont: 

You ARE SUMMONED to answer the annexed 
co1nplaint of Harry Ennever and Clara I"'. 

(Seal) Ennever, l1is "\\1if e, in an action at law in 
the New Jersey Supre1ne Court. And take 
notice that unless you file )ro11r ans,ver 

with the Cl.erk of the Su1)reme Court within twenty 
days after service u.pon )7 0U of this writ and the 
annexed complaint, the plaintiffs may proceed 
with their suit and judgment may be entered 
against you. 

WITNESS, WILLIAM S. GuMMERE, Chief Justice of 
the Supreme Court at Trenton, this 24th day of 
October, nineteen hundred and twenty-seve11. 

ED W. J. l{ELLEHER, 

Clerk. 

MORRISON, LLOYD & MORRISON, 

Attorneys. 
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Complaint. 
[Filed Nov. 2, 1927.] 

NEW JERSEY SUPREME COURT. 
BERGEN COUNTY. 

HARRY ENNEVER and CLARA L. EN-
NEVER, his wife, 

Plaintiffs, 

vs. 

rfHE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants. 

Action at Law. 

The plaintiffs, residi _ng in the Borough of Ber-
genfield, in the County of Bergen, and State of 
New Jersey, say that: 

FIRST COUNT. 

1. The defendant, the Borough of Bergenfield, 
is a municipal corporation of the State of New 
Jersey. 

2. The defendant, the Borough of Dumont, is 
a municipal corporation of the State of Ne,v Jer-
sey. 

3. The plaintiff, Harry Ennever, dt1ring all the 
times hereinafter mentioned, was the owner of 
premises described as follows: ALL those ·six cer-
tain lots, tracts or parcels of lands and premises 
hereinafter particularly described, situate, lying 
and being in the Borough of Bergenfield, in the 
County of Bergen and State of New Jersey, and 
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Complaint-. 

which on a certain map entitled ·"Map of Section 
'A' of lots belonging to Walter Christie and Charles 
S. Demarest, Bergenfield, N. J." and filed in the 
Bergen County Clerk's office, are known, laid 
down and designated as lots numbered twenty, 
twenty-one, twenty-two, twent)r-three, twenty-four, 
and twenty-five. All as laid down on said map. 

- Said lots are situated on the south side -of Armour 
Place, Bergenfield, New Jersey. 

4. The plaintiffs, Harry Ennever and Clara L. 
Ennever, his wife, during all the times hereinafter 
mentioned, ,vere the O"\"\t,.ners of pre1nises described 
as f ollo,vs : 

ALL that certain tract of land and premises, 
hereinafter particularly described, situate, lying 
and being in the Borough of D11mont, in the Col1n-
ty of Bergen and State of New Jersey, being kno,vn 
and designated as and by lot nun1bers one and 
two, Block H, and 1nore particularly described on 
a certain 1nap entitled "Map of Kia-ora Park", 
Borough of Dumont, Bergen County, New Jersey, 
surveyed September, 1922, by Boswell and Mar-
tens, C. E., Du1nont, New Jersey, and filed in the 
Bergen Co11nty Clerk's office September 16, 1922, 
as map number 1802. 

5. The defendants, Borough of Bergenfield and 
Borough of Dumont, by virtue of proceedings here-
tofore taken by said Boroughs jointly, in accord-
ance with the statute in such case 1nade and pro-
vided, have constructed and are now operating 
on premises adjacent to tl1e premises of plaintiffs 
above described, a joint sewage disposal plant. 

6. A certain stream of water or brook flowed 
through the premises in - which the joint sewage 
disposal plant was erected as aforesaid, and thence 
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Complaint. 

to and through the premises of the _plaintiffs above 
described which, before the grievance hereinafter 
mentioned, was a natural stream of pure water. 

7. The plaintiffs had i:rp_proved their property 
by the construction of a dwelling house and out-
buildings thereon, which they used and occupied 
and no,v use and occupy as their ho1ne, and had 
in1proved and beautified tl1e s11rrounding lands 
and the aforesaid brook of pure water in such a 
manner that the entire premises were of great 
value as a desirable residence site. 

8. The defendants, the Borough of Bergenfield 
and the Borough of Dumont, so constructed and 
used the aforesaid joint sewage disposal plant and 
the sewer systems leading thereto as to bring to 
and co11centrate in said sewage disposal plant the 
sewage and filth of substantially the entire popula-
tion of said two boroughs, and so designed, con-
structed and used said sewage disposal plant that 
said sewage and filth were subjected to certain 
treatn1.ent in said sewage disposal plant and the 
effluent therefrom wl1ich was not water of s11ch 
state of purity as a natural condition of said brook, 
was turned into said stream in the course thereof 
immediately above and adjacent to the plaintiffs' 
premises, thereby polluting said strea1n to tl1e 
plaintiffs' damage. 

Plaintiffs demand as dan1ages on the first count 
$25,000. 

SECOND COUNT. 

1. Plaintiffs rep ·eat tl1e allegations of the first, 
second, third, f ourtli, fifth, sixth, seventh and 
eighth paragraphs of the first count. 

.. 
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Complaint 

2. The defendants, Borough of ·Bergenfield and 
Borough of Dumont, have contin .ued to discharge 
the said effluent into said stream constantly since 
the plant was first put into operation and will con-
tinue to so discharge said effluent continuot1sly · 
hereafter, whereby the plaintiffs are damaged. 

Plaintiffs demand as damages on the second 
count $25,000. 

TI-IIRD COUNT. 

1. Pla .intiffs repeat the allegations of the first, . 
second, third, fourth, fifth, sixth and seventh para-
graphs of the first count. 

2.. The defendants have so constructed a11d used 
said sewage disposal plant as to bring tl1ereto and 
concentrate therein the sewage and filth of the 
entire population of said two boroughs, and to l1ol<l 
and treat said sewage and filth therei11 in such a 
manner that the atrnosphere in and ahout said 
sewage disposal plant and in and abo11t the l)rem-
ises of plaintiffs is filled with noxious, foul, fetid 
and poisonous odors, to the plaintiffs' dnn1age. 

Plaintiffs demand as damages on the third count 
$25,000. 

FOURTH COUNT. 

1. The plaintiffs repeat the allegations of the 
first, second, third, fourth, fifth, sixth and seventh 
paragraphs of the first count. 

2. From time to time during the operatio11 of 
said sewage disposal plant, the defendant bor-
oughs have negligently permitted said plant to fall 
into disrepair so that the same failed to operate 
properly and by reason thereof the crude sewage 
and filth collected at said plant has been dis-
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Complaint. 

charged directly into the aforesaid stream, and 
thence over plaintiffs' premises to the plaintiffs' 
damage. 

Plaintiffs dema11d as damages on the fourth 
count $25,000. 

FIFTH COUNT. 

1. The plaintiffs repeat the allegations of the 
first, second, third, fourth, fifth, sixth and seventh 
paragraphs of the first count. 

2. From time to time said sewage disposal plant 
has failed to function so as to carry off the sewage 
and filth accumulated therein, and the defendant 
Boroughs by their agents and servants, have by· 
pumps and other appliances emptied and dis-
charged said crude sewage and filth directly into 
the aforesaid strea1n and thence over the premises 
of these plain tiffs. 

Plaintiffs de1nand as damages on the fiftl1 count 
$25,000. 

SIXTH COUNl'. 

1. Plaintiffs repeat the allegations of the first, 
second, third, fourth, fifth, sixth and se_venth para-
graphs of the first count. 

2. By the co11struction and use of said sewage 
disposal plant by the defendant Boroughs and the 
bringing thereto by the sewage system · designed) 
constructed and 11sed in connection therewith, of 
great quantities of ,vater, se,vage and filth which 
would not otherwise have found their wa~y into 
said stream, the volun1e of water, sewage and filth 
flowing through said stream is fro ·m time to time 
and frequently greatly exceeds the capacity of 
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Answer of the Boroug/1 of Bergenfield. 

·said stream to carry off the same ·, and as a result 
thereof the plaintiffs' premises have been flooded 
with sucl1 water, sewage and filth greatly to plain-
tiffs' damage. 

Plaintiff's demand as damages $25,000 on the 
sixth count. 

MORRISON, l"'LOYD & MORRISON, 

Attorneys for Plaintiffs. 

Answer of the Borough of Bergenfield. 

[Filed November 10, 1927.] 

NEW JERSEY SUPREME COURT. 
BERGEN COUNTY. 

HARRY ENNEVER and CLARA L. EN-
NEVER, his wife, 

Plaintiffs, 

10 

20 

vs. Action at Law. _ .30 

THE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants. 

The defendant, the Borough of Bergenfield, a 
municipal corporation of the County of Bergen in 
the State of New Jersey, ans"rering the plaintiffs' 
complaint says that: 

1. Paragraphs l, 2, 3, 4 and 5 of the first co11nt 
are ad1nitted . 
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Arzswer of tl1e Borough of Bergenfield. 

2. Paragraphs 6, 7 and 8 of the first count are 
denied. 

3. Paragraph 1 of the second count is ans,vered 
i11 like manner as paragraphs 1, 2, 3, 4, 5, 6, 7 and 
8 of the first count. 

4. Paragraph 2 of the second co11nt is denied. 

5. Paragraph 1 of the third count is answered 
in like manner as paragraphs 1, 2, 3, 4, 5, 6 and 7 
of the first count. 

6. Paragraph 2 of tl1e third count is denied. 

7. Parawaph 1 of the fourth count is answered 
in like manner as paragrapl1s 1, 2, 3, 4, 5, 6 and 7 
of the first count. 

8. Paragraph 2 of the fourth count is denied. 

9. Paragraph 1 of the fifth count is answered 
in like manner as paragraphs 1, 2, 3, 4, 5 6 and 7 
of the first count. 

10. Paragraph 2 of the fifth count is denied. 

11. Paragraph 1 of the sixth count is answered 
in like manner as paragraphs 1, 2, 3, 4, 5, 6 and 7 

30 of the first count. 

12. Paragraph 2 of the sixth count is denied. 

DETURCK & WEST, 

Attorneys of Borough of Bergenfield. 

40 
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Answer of the Borough ()f Dumont . . 
[Filed November 16, 1927.] 

NEW JERSEY SUPREME COURT. 
BERGEN COUNTY. 

HARRY ENNEVER and CLARA EN-
NEVER, his wife, 

Plaintiffs, 

.. 

vs. Action at Law .. 

THE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUJ\IONT, 

Defendants. 

Def e11dant, The Borough of Dumont, in the 
County of Bergen, a municipal corporation of the 
State of New Jersey, says that: 

1. The defendant, The Borough of Dumont, ad-
mits the allegations contained in the first, second 
and fi:f th paragraphs of the "First Count" of the 

10 

20 

complaint herein. - 30 

2. The defendant, The Borough of Dumont, has 
no knowledge or inforn1ation sufficient to enable it 
to form a belief with respect to the allegations con-
tained in the third, fourth, sixth, seventh and 
eighth paragraphs of the "First Count" of the com-
plaint herein. 

3. The defendant, The Borough of Dumont, has 
no knowledge or infor _mation sufficient to enable 
it to f or1n a belief ,vith respect to the ailegations 
contained in the first and second paragraphs of 
the "Second Count" of tl1e co1nplaint herein, ex-

40 
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Answer of the Borough of Dumont. 

cept it admits th~ repeated allegations in the first, 
second and fifth paragraphs of the "First Count" 
of the complaint. 

4. The defendant, The Borough of Dumont, 
has no knowledge or information sufficient to en-

10 able it to form a belief with respect to the allega-
tions contained in the first and second paragraphs 
of the "Third Count" of the complaint herein, ex-
cept it admits the repeated allegations in the first, 
second and fifth paragra1Jhs of the "First Count" of 
the complaint. 

20 

30 

40 

5. The defendant, The Borough of Dumont, has 
no knowledge or information sufficient to enable it 
to form a belief with respect to the allegations con-
tained in the first and second paragraphs of the 
"Fourth Count" of the complaint herein, except it 
admits the repeated allegations in the first, second 
and fff th paragraphs of the "First Count" of the 
complaint. 

6. The defendant, the Borough of Dumont, has 
no knowledge or information sufficient to enable 
it to form a belief with res1Ject to the allegations 
contained in the first and second paragraphs of 
the "Fifth Count" of the complaint herein, except 
it admits the repeated allegations in the first, sec-
ond and fifth paragraphs of the "First Count' of 
the complaint. 

7. The defendant, The Borough of Dumont, has 
no knowledge or information sufficient to enable it 
to form a belief with respect to the allegations con-
tained· in the first and second paragraphs of the 
"Sixth Count" of the complaint herein, except it 
admits the repeated allegations in the first, second 
and fifth paragraphs of the "First Count" of the 
complaint. 

., 
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Notice of Motion . 

. . 

Wherefore, the defendant, the ·Borough of pu-
mont, in the County of Bergen, demands judgment 
that the plaintiffs' complaint be dismissed with the 
costs and disbursen1ents of this action. 

FRED W. MATTOCKS, 

Attorney for the defendant the Borough 
of Dumont, in the County of Bergen, 

Notice of Motion. 

NEW JERSEY SUPREME COURT . 

BERGEN COUNTY~ 

HARRY ENNEVER and CLARA L. EN-
NEVER, his wife, 

Plain tiffs, 

vs. 

THE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants. 

To Morrison, Lloyd & Morrison, 
Attorne,rs of Plaintiffs . .., 

Gentlemen: 

Action at Law. 

Please take notice that on Monday, the 28th day 
of lVIay, 1928, at ten o'clock in the forenoon, or as 
soon thereafter as counsel may be heard, at the 
Court Ho11se in Hacl{ensack, New Jersey, we ,vill 
move to amend the answers filed by the respective 
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N ·otice of Motion. 

defendants in this matter, by adding thereto the 
following separate defenses. 

FIRST SEPARATE DEFENSE. 

The acts complained of in plaintiffs' complaint, 

10 if committed by the defendants or either of them, 
constitute and constituted a public nuisance and a 
public wrong to be remedied by indictment and do 
not afford a basis for a civil action against the de-
fendants by the plaintiffs or by any other person 
who have suffered particular damage by reason 
-of said negligent or wrongful acts. 

20 

40-

SECOND SEP ARA TE DEFENSE. 

The damages which the plaintiffs claim to have 
suffered were not suffered by them alone, disasso-
ciated from their membership in the general p11b-
lic, and therefore afford no basis for a civil action 
against the clef endants. 

THIRD SEPARATE DEFENSE. 

There is no statute in the -State of New Jersey 
imposing liab1lity upon municipal corporations for 
the acts cornplained of in plaintiffs' complaint, and 
the plaintiffs are therefore not entitled to recover 
for the injuries they claim to have suffered by 
reason of the neglect of the defendants to perform 
a public duty. 

FOURTH SEPARATE DEFENSE . 

The plaintiffs, if . they suffered the private in-
juries they complain of, did so as one of the pt1b-
lic, and as the nuisance, complained of, is a pt1b-
lic nuisance, is remediable only by indictment. 

DETURCK & WEST, 
Attorne:ys of Def end ants. 

. . 
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Postea. 
[Filed June 21, 1928.] 

NEW JERSEY SUPREME COURT. 

BERGEN COUNTY. 

HARRY ENNEVER and CLARA L. EN-
NEVER, his wife, 

Plaintiffs, 

vs. 

THE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants. 

Action at La,v. -

This case was tried before Judge Ed,vin C. Caf-
frey with a Jury at the Bergen Circuit on May 28th 
and May 29th, 1928. The Jury rendered a general 
verdict against the defendants and in favor of the 
plaintiffs for T 1hirty-two Hundred and Fifty 
($3250) Dollars. 

EDWIN C. CAFFREY, 

Judge. 
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Order for Judgment. 

NEW JERSEY SUPREl\'.IE COURT. 

lO HARBY ENNEVER and CLARA I~. EN-
NEVER, his wife, 

Plaintiffs, 

vs. Action at La,v. 

THE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants. .. 

30 

40 

It is ordered that judgment be and hereby is en-
tered in favor of plaintiffs and against the def end-
ants for the sum of three thousand two hundred 
and fifty dollars, besides costs to be taxed nisi. 

Entered Jt1ne 21, 1928. 

On motion of, 

MORRISON, LLOYD & lVIORRISON, Attvs . .. 

$3250.00 
84.51 

$3334.51 

.. 
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Judgment. 
NEW JERSEY SUPREME COURT. 

HARRY ENNEVER and CLARA L. EN-
NEVER, his wife, 10 

Plaintiffs, 

vs. Action at I-4aw. 

THE BOROUGH OF BERGENFIELD and 
1..,HE BOROUGH OF DUMONT, 

Defendants. 

Morrison, Lloyd & 1\1:orrison, Attorneys . 

Judgment entered this twenty-first day of June, 
A. D., nineteen hundred and twenty-eight in favor 
of plaintiffs and against the defendants for the 
sum of three tho11sand two hundred and fifty dol-
lars damages and eighty-four dollars and fifty-one 
cents costs. 

$3250.00 
84.51 

$3334.51 . 
WM. S. G UMMERE, 

C. J. 
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Notice and Grounds of Appeal. 

[Filed August 25, 1928.] 

NEW JERSEY SUPREME COURT. 

BERGEN COUNTY. 

HARRY ENNEVER and CLARA L. EN-
NEVER, his wife, 

Plaintiffs, 

vs. 

,.fHE BOROUGH OF BERGENFIELD and 
THE BoROUGII OF DUMONT, 

Defendants-j 

Action at La,v. 

To 1\!Iorrison, Lloyd & Morrison, Esqs., 
Attorneys of the Plaintiffs. 

Take notice, that the defendants appeal to the 
Court of Errors and Appeals from the whole of the 
judgment entered in this cause on. the follo,ving 
grounds: 

. 
1. Because the trial court erred in not granting 

a motion for a non suit in favor of the defendants 
against the plaintiffs, to which ruling an excep-
tion was taken. 

2. Because the trial court erred in not granting 
a motion for a direction of the verdict in favor of 
the defendants against the plaintiffs, to which rtil-

40 ing an exception was taken. 

3. Because the trial court erred in not sustain-
ing the objection to the following question pro-

• 
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Notice and Grourids of Appeal. 

pounded by the attorney of the plaintiffs, to wit-
ness Irene I. Gilmore, to wit: 

"Now, if there had been no sewage disposal plant 
J?uilt tl1ere, other conditions remaining the same, 
what would you consider the value of Mr. Enne-
ver's property?" 

To the ruling of the trial court in not sustaining 
the objection to . said question an exception was 
taken. 

4. Because the trial court erred in not sustain-
ing the objection to the following question pro-
pounded by the attorney of the plaintiffs, to wit-
ness Irene I. Gilmore to wit: 

"N o"\\r, "rill you state, please, other conditions re-
maining as they have been, but no sewage disposal 
plant being there, what would the value of that 
property be today?" 

To the ruling of tl1e trial cot1rt in riot sustain-
ing the objection to said question, an exception 
was taken. 

5. Because the trial court erred in not sus-
taining the objection to the fallowing question 
propounded by tl1e attorney of the plaintiffs to 
,,ritness Irene I. Gilmore, to wit: 

"And what, in your opinion, is the value of his 
property in that condition?" 

To the ruling of tl1e trial court in not .sust~in-
ing the objection to said question, an exception 
was tak.en. 

6. Because the trial court erred in permitting 
witness, Irene I. Gilmore, to testify over objection 
as to the depreciation in value of the Ennever 
property as a result of the construction of the sew-
erage disposal plant, to ,vhich ruling an exception 
,vas taken . 

10 
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Stipulation. 

7. Because the trial court err~d in refusing to 
strike out the testimonv of witness, Irene I. Gil-., 

more, on the ground that she was not qualified to 
testify as to the depreciation in value of the En-
never property, to which ruling an exception was 
taken. 

8. Because the trial court erred in refusing to 
strike out the testimony of witness, Irene I. Gil-. 
more, as to the value of the Ennever property af-
ter the construction of the sewerage disposal plant, 
to which ruling an exception ,vas tak .en. 

DETURCK & WEST, 
Attorneys of Appellants. 

Dated August 10, 1928. 

Stipulation. 
[Filed August 28, 1928.] 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

30 HARRY ENNEVER and CLARA L. EN-

40 

NEVER, 

Plaintifls, 

vs. 

,.-fHE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants. 

It is hereby stipulated between 1\-Iorrison, Lloyd 
& Morrison, Esqs., attorneys of tl1e plaintiffs, and 

.. 
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Testimony. 

DeTurcl{ & West, Esqs., attorneys - of the defend-
ants, that reproductions of tl1e 1naps and photo-
graphs offered i11 evidence at the trial of this case 
ma)r be submitted on the arg11ment of this appeal 
witl1 the same effect as if the same ,vere printed as 

' part of the State of Case and that each party shall 
furnish the required number of reproductions of 
his exhibits. 

Dated August 27, 1928. 
MORRISON, LLOYD & MORRISON, 

Attorneys of Plaintiffs-Respondents. 
DE TURCK & WEST, 

Attorneys of Defendants-Appellants. 

Testimony. 

NEW JERSEY SUPREME COURT. 
BERGEN COUNTY. 

HARRY ENNEVER, and "rife, 

Plaintiffs, 

vs. 

'"fHE BOROUGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants. 

l 

Action at Law. 

Hackensack, New Jersey, 
May 28, 1928. 

Before: 
HONORABLE ED\VIN C. CAFFREY, 

Judge, and a J11ry. 

APPEARANCES: 

For the Plaintiffs, MESSRS. MORRISON, 
LLOYD & MORRISON; WILLIAM J. lVIORRI-
S0N, JR., EsQ., of Cou11sel. 
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Thomas F. Bowe, direct. 

For the ·Defendants, MESSRS. DETURCK & 
WEST; MESSRS. SEUFERT & ELl\IORE; LE-
LAND F. FERRY, EsQ., of Counsel. FRED-
ERICK W. lVIATTOCKs, EsQ. 

A Jury was e1npanelled, accepted and 
sworn. 

Mr. Morrison opens the case to the Jury 
on behalf of the plaintiffs. 

Mr. West opens the case to the Jury on 
behalf of the defendants. 

THOlVIAS I?. BOWE, s,vorn as a witness on be-
half of the plaintiffs, testified as follows: 

20 Direct examination by Mr. l\iorrison: 

Q. Mr. Bowe, where do you reside? A. Hacken-
sack, New Jerse,r . .., 

Q. And what is your profession? A. I am civil 
and sanitary engineer. 

Q. And are you the engineer who designed the 
sewer system for the joint boroughs of Bergen-
field and Dumont? A. I am. 

30 Q. And did you design the se,vage disposal 
plant? A. I did. 

Q. Will you explain, please, to the jury in yo11r 
own way, and as briefly as )rou can to make it 
clear, what it was you designed? A. The sewer~ge 
projects of the Boroughs of Bergenfield and Du-
mont consist of the sewerage system "rhich collects 
the domestic sewage and trade liquors, and infiltra-
tion from the Boroughs of Bergenfield and Du-
mont, and is conveyed by the shortest route to 
some particular point for the eventual treatment 
and disposal of the waste materials that are in that 
flow. • 
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Q. May I interrupt you just there to define for 
the jury those technical words, "trade liquors" and 
"infiltration?" A. The sewage flow in any sewer 
system is comprised of three distinct subdivisions; 
the domestic sewage which is the waste emanating 
from domestic housel1olds, business buildings, in-
stitutions, and the like, and is derived from the 
IJublic water supply, "rhicl1, after passing through 
the various fittings in a reside ·nce, dvvelling or 
business buildi~g or institution, carries the waste 
which have been derived by domestic and com-
mercial uses; the sewage is discharged into the 
sewer lines in each particu~ar street. In addition 
to the domestic ~ewage, there is a flow which is 
known as infiltration and, as a matter of fact, it is 
the ground water ,vhich seeps down through the 
pores of the earth and enters the sewer through, 
we will say, defective joints, by increased presst1res 
of head over the sewers, through the top of man-
holes, and also by illegal connections which may 
be made to the sewer systen1 from the dwellings, 
such as house leaders and tl1e like. The industrial 
wastes are the wastes which may be derived from 

• the public "rater supply, and are used for the man-

10 

20 

ufacture of some particular product for commer- :{O 
cial uses. As a matter of fact, the trade wastes 
problem in Bergenfield and Dumont is nil. So 
that the sewage flow is comprised principally of 
domestic se"\\rage and ground water infiltration. 

Q. And what was the public water supply in 
these two boroughs? A. The public water supply 
is derived from the Hackensack vVater Compan~y's 
works at New lVIilford, and pumped through these 
two municipalities by n1eans of a distribution sys-
tem . 

40 
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Q. I will try not to interrupt you again. A. The 
sewage, after being collected throughout the vari- . 
ous streets, passes into trt1nk lines, hwere this flow 
is carried to the point under discussion which is 

·1ocated in the northerly section of Bergenfield and 
in the southerly end of Dumont, and practically-

By the Court : 

Q. Mr. Bo"re, at this point, is there one trunk 
line to which all these tributaries converge? A. 
No. Tl1ere is two trunk lines; that is, the munici-
pality is sub-divided into various sections. The 
drainage of Bergenfield flows north, and the drain-
age of Dumont flows south, through these trunk 
lines. A small portio11 of the se,vage from Bergen-
field or from Dumont is collected at a pumping sta-
tion and pumped back to this particular site. 

Q. Was there any one time that all of the sew-
age of both municipalities was placed i11 one line? 
A. When it enters the sewage treatment plant site, 
they converge, join together, and pass out to this 
central location, which is the location of the sew-
age treatment plant, and at · that point, it then 

30 passes througl1 the works. 

40 

Q. Then, the total sewage-you are familiar 
with this point, this property, that is involved, are 
)rou? A. I am, sir. 

Q. Are all of the collections, tl1en, at the same 
time, the entire sewage of both municipalities driv-
en or pumped through that section? A. Not 
p.umped. It flows by gravit)r. Probably ninet)r 
per cent of the flow of both municipalities are col-
lected together by the collecting system joined at 
some particular point, and enter the site of the 
se,vage treatment plant as a joint line. · 

• 
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By M·r. Morrison: 

Q. \\That about the other ten percent? You said 
ninety percent flowed in in that way. What about 
the other ten percent? A. No. I say flow by grav-
ity. The ten percent is pumped to these same 
trunk lines and enters the plant by gravity, toward 10 
the plant. 

By the Court: 

Q. So the hundred percent passes at this point 
wher1 it passes through the large line into the 
plant? A. ·vvhen the sewage enters the sewage 
treatment plant system, it passes throt1gh what is 
known as a grit and screen chamber. This is a 
concrete structure equipped with bar screens about 
two inches apart, set on an angle of forty-five de-
grees, in lil{e manner, · and as the sewage flows 
through these bar screens, there is retained there-
in the floating substances, paper, and various in-
gredients which are placed in the tanks in the vari-
ous layers. After the sewage passes through the 
grit and screen chamber, it enters what is kno,vn 
as the settling tank. The settling tank is a con-
crete structure wl1ere the se,vage passes through at 
a rate of speed which ex ·cludes the solids and sus-
pended matters in the sewage, wl1ich settle to the 
bottom of this particular tank, where the solids 
remain, and the liq11ids pass on to a strt1ct11re 
known as a dosing tanlc. At this particular loca-
tion, the se"rage is held for a certain length of 
time, principally to build the sewage up to an 
amount which may be discharged through an ap-
purtenance into sand beds. After the sewage 
passes into the sand beds, or to the distribution 
troughs on sand beds, the se"rage disbt1rses and 
spreads out on the sand beds, and the liquid 

20 
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passes down through to what is known as th,e un-
derdrainage systen1. I 1night at first relate the 
construction of a sand bed. It is an area composed 
of graded sand, free from loam and other foreign 
substances, about forty-two inches in depth, under-
laid with a system of underdrains; in other words, 
pipes, small pipes, six inches in dia1neter, laid end 
to end, so that the sewage passing down through 
lhe sand may be gathered in these collectors, and 
discharged to the brook which runs north ancl 
south through the site. 

By Mr. lVIorrison : 

Q. Now, you have spoken of the solids flowing 
20 to the bottom of these settling tanl{s. What be-

comes of those solids wl1en thev accumulate in .., 

sufficient a1nount to require attention? A. The 
solids that remain in the tank are normally sup-
posed to remain there a period of five to six 
months. In that time, the solid matter reduces it-
self in volun1e by a series of gasification or bac-
terial actio11 and reduces itself in volume and be-
co1nes somewhat liquid. After the sewage or, 

30 rather, the slt1dge rises to a certain elevation in 
the tank, the operator makes observations in the 
form of tests or measuring devices whereby he 
determines its elevation i11 the tank. After that 
reaches a certain point, the sludge, by opening 
valves from this tank, is discharged into sand 
beds, known as sand filters, with the exception 
that they are not as deep. The sludge is placed on 
this bed about a foot i11 depth, and this partict1lar 

40 liquid or sludge is semi-fluid, black in color, con-
tains about ninety percent moisture. The sludge 
in this liquid form is discharged to the beds, where 
the moisture and liquid drains out of this sludge, 

>I 9 
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leaving at the end a residue which is about two 
inches in thickness, where the res~due is then re-
moved from these beds, a11d may be used for fill-
ing or fertilizer if the demand is there. 

Q. Now, going bacl{ to the large main which 
brings the flow from these two Boroughs into this 
first screen chamber; is tl1at cl1amber open or 
closed? A. It is an open chan1ber. 

Q. And then, from that, the sewage goes, as I 
remember your description, into the settling tank 
or tanks. How many settli11g tanks are there in 
this plant? A. There is one structure subdivided 
into two parts. Each one of the two parts has 
three sections. 

Q. That would make six in all, is that right? A. 
Six what? 

Q. Six parts? You say th ·ere are two sides to it, 
and each is divided into three; that makes six? A. 
I b·elieve at the ends are wl1at we call six hopper 
bottoms or sludge basins. 

Q. Now, in describing the drawing off of the 
·-slud .ge, yo11 said there were these sludge beds of 
sand. How many of those are there? A. rfhere 
are two beds subdivided into three sections each, 
on the north and so11th of this settling tank. 

Q. And the next you spoke of was a dosing tank, 
as l remember it. Is that a11 oper1 or a closed struc-
ture? A. It is an open structure. 

Q. Then, from that, it goe s out on these filter 
beds. Where do they lie with relation to tl1e 
brook? A. 'fhey lie on the westerly side of the 
brook. 

Q. And where does the dosing tank lie? A. The 
dosing tank stands on the easterly side of tl1e 
brook. 

Q. And how is the sewage conveyed from the 
dosing tank to the beds? A. It passes through a 
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series of channels, then distributed on the ,vest 
side of the brook; and these channels convey sevv-
age to either one line or any of the beds on the 
westerly side of the brook. 

Q. How does that flow operate, by gravity, or 
10 are there pumps there? A. It operates by gravity. 

20 

Q. How large an effluent ,vas your system de-
signed to carry? A. The system was designed on 
the flow basis. 

Q. A11d what ,vas the basis of your design? .A ... 
Approximate, 580,000 gallons as an average dry 
weatl1er flow. 

Q. Do yot1 know what the flow was when the 
plant '\Vas first put into operation? A. Yes. 

Q. Did you have an opportunity to observe that? 
A. I did. 

Q. How much, about? A. About 350~000 gallons 
per day. 

Q. Have you observed it since that time? A. I 
have. 

Q. And what are )rour subsequent observations? 
A. The observations during the month of January 
of this year, there flowed about 1,500,000 to 1,700,-

~30 000 gallons per day. 

40 

Q. Do you know where Mr. Ennever's property 
is in relation to the plant? A. I do. 

Q. Will you tell the jury, please? A. If I could 
ref er to some maps, I might be able to tell. 

Q. You have some maps? A. I have them there 
in that white package. 

(Map placed on board before the jury.) 

Mr. Morrison: By consent, we off er in evi-
dence the tax assessment maps of each o~f · 
these two boroughs, so that the lay-out of 

.. 
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the land and the location of the property in 
a general sense may be known. 

(Designated Exhibit P-l in evidence.) 

Mr. Morrison: This, ladies and gentlemen 
• 

of the jury, is the tax assessment map of 
Bergenfield, and this is the tax assessmen t 
map of Dumont. 

Do you want to have these marked, your 
Honor? 

The Court: You had better. 

(SeGond map designated Exhibit P-2 in 
evidence.) 

Q. Mr. Bowe, will you show the jury, please, 
first, on the map of the entire borough, the locatio11 
of the Ennever property, and then on the detail 
sheet which shows on the larger scale? A. This is 
the sheet marked "index map." 

Q. In the back. A. I have before me here a 
map which purports to sho,v the Borough of Ber-
genfield, and is drawn on ·a s1nall scale, and is 
commonly l{nown as an index map used to acco111-
pany the assessment atlas. And the additional 
sheets ·are the details for this particular small scale 
map. · The locatio11 of the property in question is 
at this point designated as on the south side of --

Q. Armour Place? A. Armour Place. In the 
northwest section of the Borough of Bergenfield. 

Q. No,v, the detail? A. With reference to this 
map, I might identify it as, say, in this location, 
this (indicating) being Armour Place. 

Q. And whe11 ~you speak of this map, you ref er 
to a map on the board which is marked or titled, 
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"Proposed Sewage Works of Boroughs of Ber-
genfield and Dumont, general layout"? A. Yes, . sir. 

1-,he Court: Is that P-1? 

Mr. l\1orrison: P-1. 

Q. Now, lVIr. Bowe, have you the detail sheet in 
the Borough Assessment Map, P-2? If so, "rill you 
please show it to the jury? A. The detail sheet 
here, labeled "Sheet One of the Revised Assess-
ment Atlas," and the building location is shown on 
Armour Place, the so11therly side, in the north~ 
easterly, or northwesterly section of the Borough 
of Bergenfield, in this location (indicating). 

Q. Now, will you take this map, P-3, of the Bor-
ough of Dumont, and show the j11rors the location 
of the adjoining property in the other Borough? 
A. I show you sheet one of the index map of tl1e 
Borough of Dun1ont. The location of the Ennever 
property is identified by a cross mark in black 
pencil, and shows the location to be in the Borough 
of Bergenfield, the northwesterly part of the n1u-
nicipality, and also a similar location migl1t be 
designated as the southwest section of the Boro11gh 
of Dumont. 

Q. Mr. Bowe, I show you a sketch which some-
one else has made, and which purports to show 
your sewer line, your tanks and general sand beds, 
and the Ennever property, and ask you ,vhether 
tl1at is a diagrammatic representation of the plant 
and the Ennever property? Something you have 
not seen before, I know. (A. (Ref erring) I an1 
not able to identify the extent of the Ennever pro1J-
erty, although I know the location of the building 
itself with reference to the brook; I would sa~y that 

• 
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this fairly represents the location of the Ennever 
property, especially the structure. 

Mr. DeTurck: I would object. I do not 
think it is dra,vn to scale. 

Mr. Morrison: We have called it a dia-
gram, to sho", the relation of these proper-
ties. 

1\1:r. DeTurck: It 1night mislead the jur~y 
as to the distance bet"\veen the house and the 
plant. 

T'he Court: Well, it is not offered for that. 
The "ritness said it is a correct representa-
tion. 

Mr. Morrison: And we haven't the whole 
thing on any one map; . that is the reason I 
am trying to use this because we have to llse-
three maps and put them together to get 
what is shown on this one diagram. 

The Court: I will admit it. 

(Designated Exhibit P-4 in evidence.) 

Q. Now Mr. Bowe _, will you step to the board, 
and point out on the drawing which you have of 
the general lay-out of the sewer system, these 
structur~s which you have recently described to 
the jury? A. Prospect Avenue is the street run-
ning north and south in the Borough of Bergen-
field and the Borough of Dumont, and at the loca-
tion of the treatment plant site, both trunk lines 
join in a com1non manhole and flow westerly 
through a twenty-seven-inch pipe to a location 
labeled in here "grit and screen chamber." The 
sewage passing thro ·ugh the grit and screen cham-
ber is then carried to the covered settling tank, and 
after passing through the settling tank and deposit-
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ing the solids in st1spension, the sewage passes to 
an open dosing tank. After reaching a certain 
elevation at this particular point, the sewage passes 
through one or many channels to a location on 
the westerly side of a brook which is designated 
i11 this manner (indicating). T·he sewage is then 
discharged into various li11es which carry the ef-
fluent to locations on the sand beds, where the 
sewage is disbursed to the beds and takes a down-
ward path through the sand, is collected by the 
underdrainage system, which is down here (indi-
cating), and carried to the brook, where it is dis-
charged with the waters of the existing brook. 

Cross-examination by Mr. DeTurck: 

Q. Will you explain to the jury the _reasons for 
the different operations of the plant? A. Will you 
repeat that, please? 

(Question read.) 

A. The sewage is collected in the collection sys-
te111, and is carried from the location of a man-
hole on Prospect A venue or Prospect Street, and 
flo"rs westerly through a twenty-seven-inch line. 
In this line, the raw sewage exists. And that is 
co1nposed of domestic sewage and infiltration in 
its raw state. As the sewage reaches this grit and 
screen chamber, the volt1me passes through the 
grit and screen chamber, from which is extracted 
the heavier mineral matters, such as street sweep-

, ings, sand, or any foreign or inorganic substance. 
The sewage then passes on through the bar screens 
upon which is retained the solid or larger matters 
in absolute suspension. The sewage then passes 
to the settling tank and moves through at a rate 
of speed so deter1nined that the solids and matters 
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in suspension are deposited in this settling tank. 
The effluent is tl1en taken up in the dosing tank 
and discharged to the sand beds, where the sewage 
passes down through the sand beds and is collected 
in the underdrainage system . 

. Q. You say you drew the plans, did you not, Mr. 
Bo"\\re? You drew the plans? A. Yes, sir. 

Q. And was the sewer plant properly designed? 
Properly designed? A. It was . . 

Q. Was it properly built? A. It was. 
Q. Did you supervise the construction? A. Not 

every day, no. 
Q. But, I mean, you passed on it? A. Under 

my direction. 
Q. Yes. But you finally passed on the plant, did 

you not? A. I did. 
Q. Did you design the se\\rer system, too'? A. I 

did. 
· Q. And was that properly installed? A. It was. 

Q. Now, at the time of the installation of the 
sewage system and the sew .age disposal plant, was 
it sufficient to take care of the needs of the two 
boroughs? A. The sewerage system itself is de-
signed for a period of twenty-five years. 

Q. Yes. A. The sewage treatment plant, of 
course, is only designed for a period of five to 
seven years, at which time additional units are 
added to the particular plant so that, when the 
ultimate growth of the con1munity is reached, the 
plant will be of sufficient size to accommodate the 
sewage flow. 

Q. Wl1en did you start the operation of the 
plant, what year'? A. Late in 1925. 

Q. And at that time, was it large enough to take 
care of the flow of sewage? A. It was. 

Q. And you anticipated that it would work until 
1930? A. We anticipated that if a certain growth 
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existed in those communities, the flow would nat-
urally arrive at 580,000 gallons in 1930. 

Q. Is it taking care of the flow now? A. No. 
Q. Why not? A. Because there is a total mile-

age of sewers connected with the plant and the 
10 _ ultimate sewage passing througl1 the plant is 

greater than the plant is designed to accommo-
date. 

Q. And you did not anticipate that i11 1925? A. 
We anticipated insofar as additional units might 
be _added to the plant to take care of any flow that 
the plant might be designed for it to carry. 

Q. Have any steps been take11 to remedy the 
condition whicl1 now exists? A. Yes. 

20 Q. What has been done? A. T'he Joint Sewer-

30 

40 

age Commission, which is made up of a com1nittee 
of both councils have been in consultation, confer-
ence, since January of this year, and informally 
prior to that, with the idea of developing the plant 
to a stage whereby it might efficiently and properly 
treat the sewage flow which is now passing tl1rough 
tl1e plant. 

Q. Have plans been prepared for the enlarge-
ment of the plant? A. Ordinances have been 
adopted or, rather, introduced in the Boroughs of 
Dumont and Bergenfield, and I as the engineer 
have been authorized to prepare plans and speci-
fications for the covering of the sludge beds, and 
also bee11 authorized to prepare plans, specifica-
tions and dra,vings to submit to the State Depart-
ment of Health to design the plant up to its proper 
capacity. 

Q. Now, I show you a plan and ask you if this 
was prepared by you? A. (Referring.) Yes, sir. 

Q. And the plan of what? A. This plan pur-
ports to show a structure, this structure is made up 
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of two parts, co11crete foundation and a green-
house top. 

Q. What is the purpose of that structure? A. 
The purpose of this structure is to enclose and 
cover the existing sludge beds. 

Q. And what effect will that have on the oper-
ation of the pla11t, if any? A. It increases the ef-
ficiency of operation. 

Q. And in what respect? A. At the present 
time, the sludge beds are exposed to atmospheric 
conditions. When the sludge is discharged to these 
sand beds as they now exist, the theory of its ap-
plication is simply that the moisture shall be 
drawn from this residue, and--and the degree of 
-or _ th .e time element, rather, which is an impor-
tant one in the drying of this sludge, is dependent 
wholly on atmospheric conditions; in other words, 
if it rains, the sl ud ~ge is not possible to dry. .. If 
we have a good, clear day, the drainage of a sludge 
bed takes place in about the first twenty-four 
hours, and after twenty-four hours, the sludge---
the moisture is taken by means of evaporation. So 
that, in this particular instance, the sludge beds 
are plar1ned to be enclosed and encased with a 
glass greenhouse covering whereby the sludge may 
be discharged to these beds and go through the 
drying process, irrespective of weather condi-
tions. 

Q. Well, will this structure also eliminate cer-
tain of the smells which emanate from the sludge 
beds? A. I have not admitted there were anv .... 

smells. 
Q. Well, if there were s1nells, · will this struc-

10 
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ture eliminate them? A. Well, that is an aesthetic 40 
sense, whether tl1e sludge smells; it depends on 
what the degree is, and how the individual takes 
it. 
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through the Boroughs of-or, rather, the Township 
of 1.,enafly, of Teaneck, and part of it ran through 
the Borough of Bergenfield, and through the Bor-
oughs of Dumont, New Milford, and thence to the 
Hackensack River. 

10 Q. Before the Bergenfield plant was built, was 
that a pure stream? A. No; it was not. 

Q. Now, in what way was it not pure? A. v\T ell, 
there was a location of the sewage treatment plant 
in the West Englewood section discharging raw 
sewage into that brook. 

Q. For what years, do you know? A. Well, it 
was constructed in 1913. 

• 
Q. And when you started the Bergenfield plant 

20 was it then discharging raw sewage into the brook? 
A. It was. 

40 

Q. To what extent? A. Well, at the sewage 
treatment JJlant that was located there, was pri-
marily built for about fifty houses, and at the time 
of my inspection i11 1922, I made some tests on that 
plant showing that there were one hundred and 
sixty-one houses connected with the plant which 
was normally supposed to accommodate about 
fifty houses. 

Q. In ,vhat municipality were those one hun-
dred and sixtv-one houses located? A. In the .., 

Township of Teaneck, West Englewood section. 
Q. How far from the site of the Bergenfield 

plant, approximately? A. Approximately two 
miles. 

Q. Now, how far is the plant away from the 
Hackensack River? A. About a mile and an 
eighth; a mile and eight-tenths. 

Q. 1.,he effluent from the plant at the present 
Q. And does that affect anybody else besides 

time, is that pure water? A. No, it is not. 
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Mr. Ennever? A. I should say it affects everybody 
along the brook. 

Q. For a distance of what? \Vhat distance? A. 
A mile and eight-tenths. 

Q. That is from the plant to the Hackensack Riv-
er? A. To its junction with the I-Iackensack River. 

By the Court: .. 
Q. That is, you are speaking now of the sewer in 

question? A. Speaking of the effluent which 
passes into this brook, and this brook passes then 
to a point on the Hackensack River about a mile 
and eight-tenths below. 

By Mr. DeTurck: 

10 

Q. You are speaking now of the effluent from the 20 
Bergenf eld-Dumont plant? A. Speaking, as I un-
derstand, the effiuent, after it joins the brook, and 
then continues northerly in a rather roundabout 
way to the Hackensack River. 

Q. Prior to the construction of this plant in Ber-
genfield and Dumont, or of the sewer system, how 
was the sewage taken care of? A. The sewage was 
taken care of in the usual n1anner, by discharging 
the sewage to tanl{s in the yard, commonly known 30 
as cesspools. 

Q. There was no sewage system whatsoever in . 
Bergenfield or Dumont? A. No, sir. 

Q. Now, the plans you prepared, were tl1ey ap-
proved by the State Board of Health, as required 
by the statute? A. They were. 

Q. The new plans you have prepared to remedy 
conditions, to remedy this old condition, will they 
remed)r the conditions? A. They will. 

Q. And what do they comprehend? A. They 
comprehend the covering of these open sludge 
beds with a glass greenhouse -effect, additional di-

40 
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gestion tanks, additional filtration, and · the addi-
tion of, probably, chlorinating the effiuent or add-
ing germicide to the effiuent after it passes the 
tank. 

Q. How many digestion tanks would you have 
to add? A. Well, it is a matter of capacity in ClI-

bic feet that has to be added to the plant; and it 
depends on the economic features whether it 
should be one or two tanks. 

Q. v\rhen your plant was first built, how many 
miles of sewer did you accommodate? A. When 
the plant-,vas first accepted, there was about eleven 
and one-third miles of sewers constructed contrib-
uting to the plant. 

Q. And when the plant was completed? A. 
When the plant was completed, abo11t seven or 
eight miles had been added to the preparatory con-
struction. 

Q. vVith ·how many miles of sewer is the plant 
connected . no"\\r? A. rfhe mileage, the · trunk lines 
and laterals connected with that plant, I think, 
sixty-one miles. In addition to that, there, of 
course, are the house connections connected with 
the trun]{ lines and laterals, amounting to some 

30 forty miles, and I would-I recall a figure of abou t 
one hundred a11d ten miles of p-ipe lines -connec~e (l 
,vith the treatment plant at the present ti1ne. 

40. 

Q. Did you ever take pictures of the conditions 
in West Englewood, the West Englewood plant, 
prior to the construction of the Bergenfield-
Dumont plant? A. When I made an investigation, 
yes. 

Q. Have you those pictures with you? A. Par-
don? 

Q. Have you those pictures with you? A. I have. 
Mr. 1\1:orrison: To save time , we shall ob-

ject to them unless they can show the con-
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dition remains unchanged. We understand 
West Englewood has been cleaned up some 
years ago. We think it is not material what 
the condition was in West Englewood be-
fore this suit was started. We are not ask-
ing any damages prior to the beginning oJ 
the suit. The conditions ~years ago in West 
Englewood 1nay be very different to-day. 

The Court: When were these pictures 
taken? 

The Witness: 1922. 
The Court: Before. 
1\1:r. Morrison: We think that is much too 

early. rfhis plant ,vas not built until 1925. 
It is too remote. 

l\tlr. DeTurck: At the time tl1e -west En-
glewood plant "ras being operated, it over-
lapped the time this plant was operated. 

1\1:r. Morrison: You have not shown that 
by the witness yet. 

Q. Until what ti1ne was the West Engle,vood 
plant in ope:r:ation, Mr. Bowe'? A. lTntil such time 
as a pumping station was built north of this pres-

,. ent-of the site of the prior existing plant. 
Q. Was that after the operation of the Bergen-

field plant commenced? A. About the sa1ne time, 
1926, I believe. 

Q. 1926. And you started to operate the Ber-
genfield plant in 1925? A. I think the operat;o11 
of both plants overlapped. 

Q. Yes. They overlapped? A. Yes, sir. 
Q. All right 

Mr. l\forrison: I think the time of the 
overlap is so short that the pictures are not 
evidential in this case . 

. 10 
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, . The Court: Well, of course, if they por-
. tray a -correct representation, I .will admit 

them, and if there be some slight modifica-
tions, I ,will permit an explanation of those. 

Q. Who took those pictures? A. I did. 
Q. And do they correctly represent the condi-

tions of the \\' est Englewood plant? A. The}r did 
the day they were taken. 

Q. I show you a picture marked "7-general-S". 
What does that represent? A. It sho,vs a sand 
bed which was part of the sewage treatment plant 
covered with growth and displaying the sewage on 
the surf ace of the bed. 

Q. And what ,vas the condition of that sand 
bed? A. It was occupied by vegetation, raw sew-
age, and other debris. 

Mr. De.Turck: I would like to have this 
marked for identification. 

(Photograph marked Exl1ibit D-2 for 
-I den tifica tiono) 

Mr. DeTurck: Unless ·Mr .. -:~'1orrison has no . 
objection? 

Mr. Morrison: I have no objection. • 
Mr. DeTurck: All right; put -it in as evi-

dence, . then. 
(Photograph marked Exhibit D~2 in 

dence.) 

. ev1-

Q. Now, the effiuent, or, as you say, the raw se,v-
age from this Vl est Engle,vood plant emptied into 
the stream which passes by Mr. Ennever's prop-
erty; is that right? A. Yes, sir. 

Q. Now, I sho"v you another picture, and ask 
you .wh 'at ,that represe11ts? A. It represents a dos-
ing tank similar in purpose to · the tlT011ght which 

• 
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• · is embodied in the design for Bergenfield and Du-
mont, with the exception that this is not uperating; 
it shows one side of a· siphon plug, and the sewage 
being retained in there to such · a point that it be-
came putrescable and highly gaseous. 

Q. That is also a picture of the West Englewood 
plant? A. (Referring) It is a part of the plant. 

Mt. DeTurck: I will off er this. 
(Photograph marked Exhibit • D-3 in 

dence.) 

. ev1-

, Q. Have you a picture of the Bergenfield-Du-
mont plant? A. I have many. 

Q. Well, a panoramic view of the whole plant? 
A. I have. .{f 

Q. Can you separate that in any way? A. Yes, . sir. 
(The witness separates photographs.) 

Q. And who took this; who took this picture? 
A. I do not recall. 

Q. Well, does this correctly represent tl1e con-
ditions at the Bergenfield plant after it was . com-
pleted? 

Mr. Morrison: At what time? 
A. It ·does. 

Mr. DeTurck: I will off er it. 
· -- Mr~ Morrison: -How · long after tl1e com-
pletion, please? 

The Witness: It is ·about two months. 

· (Photograph marke -d Exhibit - D-4 in evi-
dence.) 

Q. Was there any other site available in either 
D11mont or Bergenfield for the con ·struction of this 
plant? A. No . 
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Mr. Morrison: I object to that 
terial. 

The Court: I did not hear the 
(Question read.) 
The Court: Sustained. 

. as 1n1ma-

question. 

Q. What system of filtration was used in the 
construction of this plant? What kind of a plant 
is this? What do you call it, what system? A. _ It 
is j11st a corr1bination of units. The only definitio11 
wo11ld be describing the units that comprise the 
whole. 

Q. Isn't there a difference in the sand filtration, 
and the different kinds of filtration? A. There are 
various methods of treating sewage by the filtra-
tion method. This is known as a sand filter plant. 

Q. Are there any other plants like it in Bergen 
County? A. There are. 

Q. Where? A. Westwood, New Jersey, Glen 
Rock, New Jersey; both in Bergen County. 

Q. Did you notice any noxious odors emanating 
from the swamp where this was built before the 
construction of the plant? 

Mr. lVIorrison: We object to that as im-
material, outside of the suit. 

,.fhe Court: Well, I will pern1it it as a con-
dition which might not-in other words, 
the present condition might not have re-
sulted from this. 

Mr. Morrison: I won't press it. 

A. 1"l1ere was an odor from this, and there is an 
odor from any swamp. 

Q. And what is that odor'? A. Well, it is com-
1nonly known as a marsh gas; it is a vegetable de-

f" 
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composition that takes place. It is noticeable to 
anyone who has ever crossed--

Q. It is methane? A. Well, methane is a tech-
nical name. It is commonly known as a marsh 
gas. 

Q. And does that smell still exist? A. Across 
the Bergen-Fort Lee T'urnpike, at the proper time 
of day, I think the odor from the Hackensack River 
is noticeable . to every ·body who l1as occasion to 
pass through the valley. 

Q. And that is marsh gas? A. That is known as 
a marsh gas. 

Q. Mr. Bowe, will you explain to the j11ry why 
the plant was not constructed larger in the first 
place? A. From one of efficiency, and fro1n an 
economic standpoint, it was n,ot advisable to con-
struct a sewer treatment plant any longer than a 
period of five to seven years, although the present 
requirements by the State B.oard of Health calls 
for the design and the first installation to cover a 
period of normally ten years, because at that time 
certain conditions are developing in the treatment 

' •. 

of sewage, certain conditions arise in a munic;i-
pality that only the acts of the Lord, and other-
wise, can prohibit, so that the treatment p-lant js 

naturally designed so tl1at you make an expendi-
ture to take care of the domestic -wastes which are 
emanating from that municipality d11ring a period 
of five or seven years in the f 11ture. You also· de-
sign your system so that any part of it may be part 
of the composite whole, that when you are event-
ually finished with the design, why, ultimate 
growth of a municipality, the plant is then . s11it-
able to take care of that sewa ·ge flow. On the 
other hand, the efllciency of the plant would be at 
a very low ebb if a sewage treatment plant were 
constructed on the same theory that a sewerage 
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system is constructed, normally for twenty-five 
years, because your sewage enters a plant which 
is over-capacitated; it is naturally held to a longer 
period than is suitable for proper treatment. The 
real theory of treatment of sewage and its suc-
cess depends on whether or not the sewage arrives 
at the plant in a fresh condition. If it becomes 
stale and septic, the treatment is ineffective and 
troublesome. 

Q. Do you know the cost of the plant? 

Mr. Morrison: That is objected to as im-
material. 

T'he Court: Sustained. 
Mr. DeTurck: That is all. 

Re-direct examination by Mr. Morrison: 

Q. Mr. Bowe, what do you say was the present 
flow of sewage through this plant, please? A. 
About a million, five hundred to six hundred thou-
sand gallons, depending on the time when you tal{e 
it, and depending on the weather conditions. 

Q. Gallons? A. Gallons. 
30· Q. During what period of time? A. For twenty-

40 

f our hours. 
Q. Per day. Now, you spoke about this new de-

sign of yours to put these greenhouse glass covers 
over these sludge beds and, as I understand you, 
they would protect the sludge after it had been 
run out there from being wet down with rains. 
That is the principal purpose, is it? A. Well, that 
is not wholly its purpose. It is a combination of 
purposes. 

Q. Now, does the sludge covered over with glass 
that way, which I presume would be closed, dry as 
rapidly on a fair day as if it were in open air? A. 

] 
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Yes. Because the temperature of this greenhouse, 
of course, is kept at a certain point. 

Q. And how is that accomplished? A. By ven-
tilation. 

Q. Well, do you mean it is kept down to a cer-
tain point, or up to a certain point? A. It depends 
on where you start from. 

Q. In wintertime I presume the outdoor temper-
ature would be too low for the proper operation 
of the sand beds? A. But sewage has a great deal 
of latent heat, due to the chemical activities of the 
substances in the sewage, and natural processes. 
In other words, a sewage flow rarely freezes, and 
if yo11 notice on streets after the snow has fall en 
the first thing to appear is the tops of manholes 
which, by the latent heat in tl1e sewage and the 
ventilation of tho se manholes, melts the snow or 
ice which might be on the top of the manhole. 

Q. Now, i11 these dry days, would tl1at be en-
tirely due to latent heat, that is, the heat carried 
down from the hot or warm water coming out of 
the l1ouses, o"r would it be due to heat arising from 
a chemical reaction in the sewage? A. A combi-
nation of both. 

Q. What future flow is provided for by the plans 
which you have now designed? A. Ultimately our 
design of the sewer system concerns an item of six 
million gallons of sewage per day to be collected 
from both municipalities. The treatment plant is 
now planned to develop and add sufficient units 
to the present plant that would take the time at 
which the sewage will reach a certain point to a 
period of ten years from, say, this year. 

Q. Now, in speaking about the plant at West 
Englewood which failed or was abandoned, you 
gave the distance fro1n the West E.nglewood plant 
to this Bergenfield-Dumont plant. Will you tell 
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me again what that distance was? A. Approxi-
mately two miles. 

Q. And is that measured in a direct line, or 
along the course of the brook? A. It is along the 
course of the brook, but it is pretty straight from 
that point. 

Q. You said, I think, that the vVest Englewood 
plant, which you described and which was show11 
in these pictures, is no longer in operation? A. 
That is correct. 

Q. When did it cease operation? A. About '26, 
1926. 

Mr. Morrison: That is all. 

Re-cross-examination by Mr. DeTurck: 
Q. Prior to 192'6, was that stream fit to bathe in? 

A. In my estimation, no. 
Q. Because of the raw sewage from the Engle-

wood plant? A. Untreated sewage. 
Mr. lVIorrison: I object to that. That is 

putting the words in the witness's mouth . 
Q. \Vhat percent of the flow, the present flow, 

of the plant is sewage? 
Mr. Morrison: We object unless the wit-

ness has made tests to determine. 
The Court: Have you made tests to de-

termine that? · 
The Witness: I have made calculations, 

yes, your Honor. 
Q. \Vhat percent of the flow, of the present flow 

of the plant is sewage and what percent is infiltra-
tions? A. Would you repeat that question? 

(Question read.) 
40 A. Why, the question of infiltration is based on a 

number of gallons per mile of main, and in this 
part, and in the design of this system, we have 
planned an infiltration at the rate of 7500 gallons 
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· per day per mile of sewer connected with the 
plant. This flow increases in wet weather ~o that 
the basis then would arrive-upon which we would 
arrive at this would be, say, twice that, say 15,000 
gallons per mile per sewer per day. 

Q. That would be about 900,000? A. Yes. I 
have made some calculations here--

Q. Yes. All right. A. - _ that I may--
Q. Ref er to then1. A. -clean that up. On the 

basis of my statement that a million, five hundred · 
thousand gallons of sewage per day was turninc 
into this plant, that is subdivided in this manner : 
there are sixty miles of sewers at 7500 gallons pe r 
day per mile, or 450,000 gallons; there are abou t 
fifty miles of house connections turning in abo11t 
5,000 gallons per day, and there are about, as nea r 
as we can ascertain, 12,000 people connected with 
the plant, tl1at is 75 gallons per capita per day, and 
which a1nounts to 900,000; so that the range would 
be between one million, five hundred thousand ) 
and one million, six hundred thousand gallons per 
day coming through . the plant. 

Q. Now, infiltration: when you speak about infil-
tration, that is mainly ra in water, is it not? A . 

10 

20 

Yes, which might come in from the surface, o--_" 30 
come in through underground sources; and also 
the leaders from various houses, which may be ille-
gally connected to the · sewer. 

Q. Is all of Bergenfield now sewered? A. No, 
• sir. 

Q. The greater part of it? 
eighty-five percent. 

A. I should say about .. 

Q. All right. , 

Mr. DeTurck: That is all. 

A. Or ninety per cent. 

Mr. Morrison: That is all. 

40 
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DAVID C. BOS\VELL, sworn as a witness on be-
half of the plaintiffs, testified as follows: 

Mr,. Morrison: \Ve off er in evidence, if 
the Court please, the deeds to Mr. Ennever 
for one of these properties, and the deed to 
his wife and him for the others. 

Mr. DeTurck: No objectio11. 
(Two deeds marked Exhibits P-5 and P-6 

in evidence.) 
Mr. l\forrison: The deed which has just 

been marked in evidence is a deed dated No-
vember 20th, 1922, by Alpine Home Build-
ers, Incorporated, to Harry N. Ennever and 
Clara L. Ennever, his wife, and conveys the 
premises in the Borough of Dumont, Lotr, 
1 and 2, i11 Block H, on a certain map. This 
deed was recorded December 1st, 1922, in 
book 1182., page 630 of Deeds in the Bergen 
County Clerk's Office. 

The deed which has been marked P-6 is 
a deed by Charles H. Owings and his wife to 
Harry Ennever for six lots in the Boro11gh. 
of Bergenfield, being the re1naining part of 
the property. And this deed was recorded 
May 26th, 1920, in Book 1067, and page 257 
of Deeds, in the Bergen County Clerk's Of-
fice. 

Direct examination by Mr. Morrison: ... 

Q. Mr. Boswell, where do you reside? A. Ridge-
field Park, New Jersey. 

40 Q. And what is your profession? A. Civil en-
. g1neer. 

Q. And are you in any way connected with the 

: " 
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Boroughs of Dumont or Bergenfield, or either of 
them? A. I am Borough Engineer of Bergenfields. 

Q. How long have you held that position? A. A 
year and five months. 

Q. During the course of the performance of 
your duties as Borough Engineer, have you had 
anything to do with this sewage disposal plant and 
sewer system? A. Just recently I was called upon 
to make a report in the matter of tl1e construction 
of a glass housing for the sludge beds, which came 
about as a result of a report that Mr. Bowe had 
made to the Joint Se"rer Commission. 

Q. And did you n1ake the design? A. I did not. 

10 

Q. Mr. Bowe has testified that -he designed it. 20 
Had you no connection with the designing of it? 
A. Absolutely none. 

Q. And what did you have to do? A. I was 
called upon by the Borough to make a report as to 
the advisability of constructing the glass housing. 

Q. And what was your report? A. In substance, 
about the same as Mr. Bowe reported. I have a 
copy of the report in my pocket. 

Q. In preparation for that report, did you visit 
and inspect the sewer disposal plant? A. I did. 

Q. What did you fi11d conditions to be there as 
to its operating in its proper condition and de-
signed condition? A. I found that the efficiency of 
the plant would be increased by the construction 
of the glass housing. 

Q. And you reported in favor of that being 
done A. I did. 

Mr. Morrison: Take the witness . 
Mr. DeTurck: No cross-examination. 
Mr. Morrison: That is all. 

30 
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HARRY ENNEVER, sworn as a witness on be-
half of the plaintiffs,-testified as follows: 

Direct examination by Mr. Morrison: 

Q. Mr. Ennever, where do you reside now? A. 
10 In Parkside Road, Harrington Park. 

Q. And where did you reside prior to 1noving to 
Harrington Park? A. 34 Armour Place, Bergen-
field. 

Q. And is that the property adjacent to the sew-
age disposal plant? A. Yes, sir; it is. 

Q. How long did you reside in that Bergenfield 
property? A. For seven years. 

Q. And who · resided there with you? A. With 
20 me? 

Q. Yes. A. My wife and three children. 
Q. When you first ,vent there, what was the gen-

eral appearance and condition of that property? 
A. \Vhy, it was very countryfied; I thought it was 
a very nice place to buy. 

Q. And what was ·the conditio11 of the land 
which you bought? Had it been cultivated or made 
into lawns or was it in the raw condition at the 

30 time A. Well, it had been at one time, and run 
down, and I put it back into shape. 

Q. What was the co11dition of the surrounding 
property, and particularly the property behind 
your property which is now occupied by the sew-
age disposal plant? A. Why, that was all woods. 

Q. And this brook, I presu1ne, came down 
th.rough that woods? A. Yes, sir. 

Q. "That was the condition of the water in the 
40 brook at the time you went there? A. The water 

was very clear. 
Q. What use, if any, was made of the brook in 

the summer seasons? A. Why, we used it for bath-

• 
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ing purposes, t4e children used it, and the neigh-
bor's children; fishing. 

Q. I show you a photograph, and ask you wheth-
er you took tl1is photograph, and whether it is a 
correct representation of what it purports to show? 
A. (Ref erring) Yes, sir; I took that photograph. 

Q. When was it taken? A. That was taken in 
August, 1924. · 

Q. I call your attention, l\ir. Ennever, to a slip 
which is typewritten and pasted on the bottom 
of that brook; that was not part of the picture; 
was that something you added? A. Something I 
added. 

10 

lVIr. Morrison: Do ·you gentlemen wish me 21 
to take that off? 

Mr. DeTurck: Yes. 
(Slip removed fron1 photograph.) 
Mr. Morrison: 1 will offer that picture in 

evidence. 

(Photograph marked Exhibit P-7 in evi-
dence.) 

Q. I show you another picture, lVIr. Ennever, and 
ask you whether you took it, and, if so, what it 
represents? A. (Ref erring) I did. This repre-
sents my brool{, and the · children in bathing. 
· Q. Date, what time? A. Tbat was taken in Au-

gust, 1924. 
Q. And when you say "my brook," what do 

you mean by that? A. Why, that brook runs 
through my property. I own property on both 
sides of it. 

Q. And those children were bathing in the brook, 
then? A. Yes. 

30 
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Q. Within the bounds of your property? A. 
Yes, sir. 

Mr. Morrison: I will off er that in evi-
dence. 
Mr. West: No objection. 

(Pl1otograph marked Exhibit P-8 in evi-
dence.) 

Q. I show }rou another picture, Mr. Ennever, 
and ask yo11 if you took tl1at, and if it represents 
the situation at that time? A. I did. Yes, sir. 

Q. When was it taken? A. 1~hat was also taken 
in August, 1924. 

Q. vVhat does it show? A. 1~hat represents an 
old s,vimming l1ole. Sometimes sixt)r-five or sev-
enty-five children bathed in that ho~e that joined 
my property, but it was not on it. It was in the 
same brook. 

Q. vVhicl1 way did it join it? A. On the west 
of it. 

· Q. And would that be- ___ A. The brook has no~ 
been cut off; it is a dead brook. 

Q. And the part of the brook that the Borough 
moved over in making their disposal plant? A. 
Yes, sir. 

Mr. Morrison: We off er this in evidence. 
Mr. DeTurck: No objection. 
(Photograph . marked Exhibit P-9 in evi-
dence.) 

Q. I show you another photograph and ask you 
whether you took it, and if so, when? A. I took 
this picture on August the first, 1920. It shows a 
picture of the house, and about the condition the 
property was in at the time. 

fl 
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Q. I show you another picture-perhaps we can 
offer these in groups-and what does that show? 
A. This picture is a picture of the same house, and 
the condition of the property that I put it into in 
June, 1923. 

Q. And I show you another, and ask you what 
does that show? A. That is the same thing again, 
in June, 1924, a year later. 

lVIr. Morrison: I off er these three pictures 
of the house as one exhibit, unless you 
have some objection. 

Mr. DeTurck: All right. 
Mr. Morrison: These three pictures are 

offered os one exhibit. 

(Three photographs marked Exhibit 
P-10-a-b-c in evidence.) 

,Q. I show you another photograph, and ask you 
if you took it and, if so, when, and what it repre-
sents? A. I took this picture in the winter of 
1923. That is a view taken right from my yard, 
showing the woods in the background that the dis-
posal plant removed to build that plant. 

Q. I sho,v you another picture, and ask you 
when that was taken, and "rhat it represents? 
Those two, I thinl{, are similar. A. This is also 
the same view, ta~en in November, 1923, showing 
the woods in the background where the plant now 
stands. 

Mr. DeTurck: I object to these pictures 
with the whole history written on the back 
of them. 

Mr. Morrison: We will strike off anything 
yot1 object to, if the Court please. 
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Mr. DeT ·urck: I know; but you cannot 
take that off. 

The Court: We will paste them over. 
Mr. lVIorrison: Is ther.e something objec-

tionable on each of these pictures, Mr. De 
Turck? 

Mr. De Turck: Yes; on both of them. 
Mr. 1"1orrison: Well, we will strike it off. 
Mr. De Turck: Well, you cannot very well. 
The Court: Well, we will get a piece of 

paper and cover it. 
Mr. Morrison: We off er these two as one 

exhibit. 

(Two photographs marked Exhibit P-11-
a-b in evidence.) 

Q. I show you another photograph, Mr. Ennever. 
Did you take that and, if so, when, and what does 
it show? A. I took this picture. This picture 
shows the plant. That was taken from n1y bed-
room windo,vs. It was taken 011 November, 192.4, 
when they were erecting the plant. 

(Marked Exhibit P-12 in evidence.) 

Q. While you were living there and before this 
plant was erected, Mr. Ennever, did this brook 
ever overflow its banks? A. No, sir. 

Q. I show you another picture and ask yo11, 
,vhether you took that and when, and what it rep-
resents? A. I took that picture in the summer of 
1922. That represents the brook at high-water 
mark after a storm. It -never was known to over-
flow the banks. 

(Photograph marked Exhibit P-13 in evi-
dence.) 

I . 
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Q. Mr. Ennever, did you · ever ascertain how far 
from the house which was occupied by you and 
your wife and children these sludge beds were? 
A. Why, t~e sludge beds are 215 feet from my 
fence line; they are 255 feet from my dining-room 
window. 

Q. And how far are the sa11d beds from the 
house? A. The sand beds join by Dumont prop-
erty right at the fence line; they are 200 feet from 
the corner of our kitchen window. 

Q. I show you what is apparently two photos 
mounted side by side, and ask you if you took 
that? A. Yes, sir; I took those pictures. 

Q. When? A. I made a panorama of the vie,v, 
and it was taken in March 1926. That shows the 
plant from our windows. 

Mr. Morrison: I off er that picture in evi-
dence. 

Mr. West: No objection. 

(Photograph marked .Exhibit P-14 in evi-
dence.) 

Q. I show you a group of four pictures, Mr. En-
never, and ask you whether you took them and 
what they show, and at what dates? A. Why, this 
picture shows a picture of the sand beds Decem-
ber the 26th, 1926. I photographed this bed be-
cause it was almost over the bank that joins my 
property. This picture shows another picture of 
the beds full of water. That picture was taken 
from my bedroom windows, in March, 1927. T'his 
pict11re here shows a picture of the sand bed near-
est to my property on April the 23rd, 1927. They 
removed, I guess, around about ten ton of sand 
from this bed, the crest of it, and so forth, to get 
the water through in better shape, but it didn't 

10 
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seem to do any better. This picture here sl1ows 
in February, the 19th, 1927, full of snow, and so 
forth, and one of the attendants at the plant trying 
to force the water through the bed with the aid 
of spading. 

Q. Is that attendant using the spade a tenant 
of yours? A. Yes, sir; that is a tenant of mine; . yes, sir. 

Mr. Morrison: We off er those four pic-
tures in evidence of the sand beds as 011e ex-. 
hibit. 

(Four photographs marked Exhibit P-15-
a-b-c-d in evidence.) 

Q. lVIr. Ennever, while you were livi11g in this 
property, did you from time to time observe the 
operation of this sewage disposal plant? A. I did .. 

Q. Did you go over and look at it? A. Yes, sir. 
Q. Did you ever see it operate in any other way 

or bejng operated in any way other than Mr. Bowe 
has described so that the sewage would go through 
these tanks and sand beds and come out from these 
bottom pipes? Did you ever see it operate in any 
other way? A. Yes, sir; I did. 

Q. What was one of the different ways tl1at you 
saw? A. Why, the raw sewerage, the sewerage as 
it is called, that goes through the closed vats goes 
into an open tank in back of the pump house, and 
that sewerage was pumped for almost two day:l 
through a gasoline engine into the brook. 

Q. VVhere was that gasoline engine driven pump 
placed? A. On the bridge of the disposal plant. 

Q. Did you fake a photograph of it at the time? 
A. Yes, sir. 

Q. Or two photographs? A. Yes, sir. 

., ,. 
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Q. And are those p~otographs taken by you 
showing- A. Yes, sir. 

Q. -that pump in operation? _ A. I took both 
of them. 

Mr. DeT 'urck: I object to those unless he 10 
connects it up with th.e Borough. There is 
no proof that any official of the Borougl1, or 
any official of the Borough authorized any-
body to do this worl{. 

Q. Did you see anybody operating these pumps? 
A. No, sir; the pump was running. 

Q. And who is usually around the plant there? 
Do they have a caretaker? 

Mr. De1.,urck: I object to that. 

A. Mr. Harra and his assistant. 
The Court: Who is Mr. Harra? 
The Witness: The gentleman sitting over 

there ·(indicating). 

Q. What is his position in the Borough? A. He 
is superintendent of the plant. 

The Court: I wo11't permit. that unless it 
is subject to being connected up. 

Mr. DeTurck: He said he did 11ot see any-
body operating these pumps. 

T'he Court: He said Mr. Harra was there. 
Was he there ? 

The Witness: He was there; yes, sir . 
.lVIr. Morrison: He saw them running. I 

think that is sufficient connection. 
Mr. DeTurcl{: Even under the cases, that 

is not sufficient to bind the Borough. 

20 

40 



10 

·30 

40 

58 

Harry Ennever, direct. 

The Court: No. But it may show some 
connection with the operation of this plant. 

Mr. De1,urck: How does your Honor rule 
on it? 

The Court: I will permit the picture as 
being part of the locus i:n quo and you con-
nect it 11p, and if not, why, I do not kno"\\,. 
On whose property was that pump oper-
ated? 

The Witness: On the disposal plant prop-
erty. 

Mr. Morrison: Right on tl1e bridge 
between the two parts of the plant over the 
brook, and the s11perintendent was some-
where around there. 

The Wit11ess: The brook ,vas very black 
at the time; that is how I took notice of it. 

The Court: I will admit the pictures. 
~Ir. DeT11rck: I ask an exception. 
Mr. Morrison: We off er these two pic-

tures in evidence on one mounting. 

(Photographs marked Exhibit P-16 in evi-
dence.) 

Q. Did you at any· other time, Mr. En11ever, find 
tl1at plant operating in a different manner than 
Mr. Bo"\\re has described, and take a photograph of 
it? A. Yes, sir; I did. 

Q. Wh .en was that? A. That was on July the 
14th, 1927. 

Q .. And was this superintendent about the place 
at that time? A. He was; yes, sir. 

Q. I-low ,vas the plant oper~ting? A. Why, he 
and a couple of assistants ,vere cleaning out this 
open tank in the back of the house. Tl1ey opened 
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up a couple of gates and allowed that stuff to go 
into the sludge beds. T·he sludge beds, I believe, 
were designed to take sludge only, and that seeped 
through about a foot of sand and go out into the 
brook. My brook was very black and began to 
smell when I noticed it, and I went over and found 
that condition. 

Q. And you took these two photographs? And 
what does the upper one show? A. The upper 
one shows the sludge beds. 

The Court: Gate? 
The Witn .ess: Sort of a gate, they open 

with a gate. 

Q. Is it a gate or a platform? A. It is like a plat-
form, I guess you would call it a water gate. I had 
Officer Keidel of the Bergenfield police down there 
to stop them. 

Q. And did the officer and this superintendent 
and you have a conversation at that time? A. Yes, 
sir; we did. 

Q. What was tl1e conversation? 

Mr. DeT11rck: We object to that, not bind-
. 1ng upon us. 

The Court: Sustained. 

Q. What does the lower picture show? A. The 
lower picture sho,vs that sewerage coming out of 
the pipe direct into the brook. 

Q. Taken at the same time as the upper one? A. 
Yes, sir. 

10 
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Mr. Morrison: We off er these two pie- 40 
tures in evidence. 

Mr. DeTurck: I object to them on the 
same ground as the other pictures, nothing 
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to connect the .openirtg of that valve with 
any official of the Borough or ,vith the Bar-
o ugh its elf. 

The Court: I will admit the picture. 
Mr. De Turck: I ask for an exception. 

(Photograph marked Exhibit P-17 in evi-
dence.) 

Mr. DeTurck: What number is that, Mr. 
Morrison? 

Mr. Morrison: You will have to ask the 
stenographer. I have not kept the score. 

1'he Stenographer: P-17. 
Mr. Morrison: The next is a little differ-

ent subject. Is it the adjournment hour now 
before I start something else? 

The Court: Do you want to reserve your 
cross-examination? 

Mr. DeTurck: Oh, yes. 
Mr. Morrison: I have not finished my di-

rect with this witness yet; it ,vill be another 
half hour. 

The Co11rt: In view of the fact that it will 
take possibly an hour or more for trans-
portation and take up a half hour, at least, 
to make observations, there is hardly any 
11se coming back. 

Mr. Morrison: Unless to come back ancl 
report and be warned by ~your Ho11or as 
usual witl1 jurors who are out over night. 

The Court: Members of the Jury, in this 
case you are going to view the premises ·; that 
is, you are going to have lunch now and 
meet at the Court House at two o'clock. 
Transportation has been provided and you 
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will view the premises in question, and l 
will ask you when you go there to simply 
look at it and converse with no one with re-
spect to the merits of the case, · and talk to 
nobody about the case, and then report to-
morrow morning at nine-forty-five. 

Mr. Morrison: Will there be two or three 
showers? 

The Court: There will be three oflicers 
there .. 

Mr. 1vlorrison: I 1nean, to show the prop-
erty. 

The Court: Well, you and Mr. DeTurck 
can go. You agree as to whom you want 
to point out the lot. 

Mr. Morrison: I will be the shower for m,r .., 

side. 
Tl1e Court: And Mr. DeT ·urck a11d 1\1:r. 

Ferry. 
Mr. DeTurck: There is one thing we want 

to bring to your Honor's attention. We 
want to show this jury that the effl11ent from 
the plant does not smell and, for that p11r-
pose, we wish the privilege of taking a glass-
full of that water and showing it does not 
smell. 

Mr. Morrison: I do not know tl1at it smells 
today. 

Mr. De Turck: We will tal{e that chance. 
Mr. Morrison: We will make the view, 

and report tomorrow morning at nine-forty-
five? · 

The Court: Yes. 

(The jury retires in charge of officers to 
view the premises.) 

10 
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Hackensack, New Jersey, 

May 29, 1928, 10:00 o'clock A. M. 

rfrial Rest1med. 

lVIr. Morriso11: Mr. Ennever was on the 
stand. I will have him resume the sta11d? 

The Court: Yes. 

HARRY ENNEVE .R, recalled for further direct 
examination, testified as follows: 

By Mr. Morrison: 

Q. Mr. Ennever, I show yot1 another mounting 
of four photographs, and ask you whether you 
took those? A. I took those pie tt1res; yes, sir. 

Q. And when? A. I took them i11 September, 
1926. 

Q. What, in general, do they show'? A. Why, 
they show the sand beds. 

Mr. DeTurck: I object to that. I tl1ink 
the pictt1res speak for themselves. 

The Court: Well, you migl1t as well iden-
tify them. 

Q. They show the sand beds? A. Tl1e sand beds, 
w.ith the sewerage. 

lVIr. DeTt1rck: I object to that. 
The Court: I will allow that. 
Mr. DeTurck: Exception. 

Q. Have you finished your answer? A. No, sir. 
Q. Go on, please. A. Why, that is sewerage, 

grease and filth, and so forth, flowi11g on the top 
of these beds. 

, 
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Mr. Morrison: We off er these four as one 
exhibit. 

(Photographs marked Exhibit P-18 in evi- . 
dence.) 

Q. Mr. Ennever, I show you another card on 
which are mounted five photographs, and ask you 
whether you took those, and when? A. These pic-
tures were taken September, 1927; I took these 
pictures myself. 

Q. What do they show? A. Why, they sl1ow the 
condi~ion of the sand beds. T·hey are pretty much 
filled with water. In some instances, they run over 
the troughs that are supposed to deliver this 
water--

Mr. DeTurck: I object to that. 

A. - . over the area of the beds. 
• The Court: Do not tell us that. 
Q. Not what they are st1pposed to show. · 

Mr. Morrison: We off er tl1ese in evi-
dence. 

(Photographs marked E,xhibit P-19 in evi-
dence.) 

Q. Mr. Ennever, I show you another card on 
which there are five ph -otographs mounted, and ask 

. you whether you took those and, if so, when? A. 
I took those pictures; yes, sir. 

Q. When? A. Why, they were taken Septem-
ber, 1927. 

Q. · And they are five different subjects, are they · 
? A y . not. . es, sir. 

Q. And 11nd~r them you have marked . the num-
bers from one to five? A. From one to number 
five . · 
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Q. What is number one? A. Number one is the 
open tanlc in baclc of the pump house. 

Q. And nt1mber two? A. Number two is a 
pump house and open tank. 

Q. And nt1mber three? A. Number three is the 
10 sludge beds with the sludge in it. 

20 

Q. And nu1nber four? A. Number four are the 
slu -dge beds, with sewerage laying in them. 

Q. And number five? A. Number five is the 
open grit chamber at the mouth of the plant. 

Mr. Morrison: We off er them i11 evidence. 
l\lr. DeTurck: I have no objection to it. 

(Photographs marked Exl1ibit P-20 in evi-
dence.) 

Q. lVIr. Ennever, I show you another card with 
five photographs mounted 011 it, and ask you 
whether you took those, too? A. I took these pic-
tures on At1gust the 27th-August, 1927, sometime 
in At1gust. 

Q. What do they show? A. Well, they show the 
rt1nning over of the brook, the flooding of my prop-

SO erty. 

40 

Q. And what is that structure tl1at appears 
across the brook? A. That structure was a bridge 
that I had built over the broolc; it was pretty well 
damaged and laying in the brook the next day, 
and we pulled it out. 

Q. The bridge is no longer there? A. It is no 
longer there; no, sir. 

l\ir. Morrison: We off er this in evidence. 
Mr. DeTurck: I object to that on the 

ground that the site is not covered by the 
deed. 

. . 

I 

l 
j 
l 



' 
I 
J 

\ 
I 

. . 

65 

Harry Ennever, cross. 

The Court: It is part of the property, is it 
not? 

Mr. DeTurck: Yes -; but tl1ese pictures 
sl1ow the overflowing of the brook caused 
by rain storms. 

Mr. Morrison: Mr. DeT ·urck is reading 
from a part that is taken off from the pic-
tures. The witness did not say they were -
caused by rain stor1ns at this time. 

Mr. DeTurck: May I cross-examine at this 
point? 

The Court: Yes. 

Bv Mr. DeTurck: ., 

10 

Q. Did you write this on the picture? A. What 20 
is that? 

Q. Did you typewrite -that? A. Yes, sir. 
Q. And this overflow was caused by l1eavy rain 

storms, was it not? A. With the aid of the sewer 
disposal plant; yes, sir. That never occurred be-
fore the plant was built there. Five years we lived 
there before that plant was built, and it never 
occurred before. 

Q .. But the- -- A. Had I been home, Mr. l)e- 30 
Turck, the Sunday before, my neighbor said I 
n1ight l1ave been able to k.eep the water out of m)r 

cellar. 

Mr. DeTurck: I move that be stricken 
out. 

The Court: Strike that out. 

Q. Since 1927, the time we had very heavy rain 
in Bergen County,-- A. Yes, sir. 

Q. -last year? A. Yes, sir. 
Q. The month of August? A. Yes, sir. 

, 1 
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Q. And this brook drains not 011ly Bergenfield, 
but also a part of Teaneck? A. Yes, sir. 

Q. T 1he brook rises in Teaneck? A. I believe it 
starts so1ne place in Teaneck, part of it. 

Q. A11d you could not tell whether this water 
came from Bergenfield or Teaneck, could you? A. 
Well, I saw enough of it coming out of the plant. 

Q. But the rain water, you don't know whether 
it came from Bergenfield or Teaneck, do you? A. 
It came from all over, yes, sir. 

Q. Did you go along the brook to find out'? A. 
Yes, sir. 

Q. The day it was raining? A. Yes, sir. 
Q. How far did y·ou go? A. I went back into 

Bergenfield, back at the pond, the old--
Q. You did not go to Teanecl{, did you? A. No, 

. sir. 

Mr. DeTurck: I still say that this picture 
is not evidential. 

The Court: Well, he has testified there is 
son1ething there fron1 the plant, and he has 
explained it. I think the Jur)r has heard the 
explanation of it. I will allow it. 

lVIr. De Turck: I ask an exception. 

(Photograph marked Exhibit P-21 in evi-
dence.) 

Bv Mr. lVIorrison: .,, . 

Q. Mr. Ennever, in Mr. DeTurck's questions a 
moment ago, he asked you if you went up the 
brook. How far up the brook did you go? A. I 
went as far as the pond at the church in Bergen-
field. 

jJ 
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Q. An how far is that up the brook from this 
disposal plant? A. About a half a mile, or three-
quarters of a mile. 

Q. And did y·ot1 notice any difference in the con-
dition of the brook both up-stream from the dis-
posal plant and at the plant _and below? - A. Yes, 
sir; I did. 

Q. And ,vhat was that difference? A. 1.,here 
wasn't as mucl1 water there. 

Q. And about what difference did you notice? 
Can you describe the difierence to the ladies and 
gentlemen of the jury? A. Why, some property 
had a little of the water running onto it; · but they 
didn't l1ave near the flood that I had on my prop-
erty. 

Q. And where did you find the great bulk of the 
water coming into this brook? A. Why, part of 
it, about half of it, con1e out of the plant, out of 
the sluice-ways, the beds were pretty well filled up. 

Q. And was it coming out of those pipes tha t 
ru11 out from the bottom of these sand beds? A. 
Yes, sir; out of the fi,re of them. 

Q. How freely were they flowing? A. Pretty. 
heavy. I couldn't get in tl1ere at the time, becat1se 
I couldn't get near enough to photograph them; 
the water was too deep to go in. 

Q. Now, I want to ask you a bit about these pic-
tures. The one in the upper left hand corner sho,vs 
what is apparently the IJarapet wall of a bridge. 
Where is that bridge? A. There is a concrete 
bridge on Armour Place in front of my property, 
and the water hit that bridge so heavy that it could 
not get through under that bridge; of course, nat-
urally, it can1e back over my land. 

Q. Now, I call your attention to the photograph 
in the upper right hand corner, and p ar ticularly 
to wh at is apparently a tree near the right border. 
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Where does that tree stand on your property? A. 
That stands the other side of my brook, on the 
west of the brook, and the "'rater was completely 
over that whole section there, the berry bushes, the 
vegetable garden, and so forth. 

Q. How far is that tree from tl1e brook when 
that brook is in its normal condition? A. That 
tree is about · 35-about 35 feet back from the 
brool{. 

Q. And I call yo11r attention to the t\vo photo-
graphs, one in the n1iddle and one at the bottom 
of the left hand side, showing a bridge, and ask 
you where that bridge was? You say it is no longer 
there. v\There was it? A. That bridge spanned 
the br ook, taking the east land and the west land 
of the property. 

Q. And what supported the bridge at the two 
ends? A. Two concrete piers. The bridge was 
n1ade of trees, and bolted to these piers. 

Q. And are those piers still there? A. 1'he pier~ 
are still there; yes, sir. 

Q. Mr. Ennever, when did you move a,vay fron1 
this property? A. On February the first. 

Q. Of what year? A. Of 1928. 
;5() Q. And you moved then, as I understan _d it, to 

4U 

yot1r J)resent residence in l-Iarrington Park? i\. 
Yes, sir. 

Q. Prior to that time, had you lived continuousl:y 
in your house at this Bergenfield and D11mont 
property? A. Yes, sir; since August the first, 1 ~120. 
, Q. How much of the ti1ne were you at home? 
A. Oh, almost all the time. 

Q. You go to business, don't ~you? A. Yes, sir. 
Q. What are your hours at home and what are 

your hours at business, as the average? A. \Vhy, 
I generally got home half past six or seven o'clock 
at night, very seldom went out. 

.. 
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Q. What time did you leave in the morning? A. 
I used to leave at qt1arter aif ter seven. 

Q. Now, "rhile you ,vere at home, will you de-
scirbe to the jury the conditions which you found 
there which were different from what they had 
been before thi~ sewage disposal plant was p11t 10 
into operation? What difference did it make? A. 
Well, the stench so thrown from the plant was 
n1ore than I could put up with. I would come 
home several evenings and hear the story from 
my 

Q; No. A. --wife, all .day. 
lVIr. DeTurck: I object to that . 
The Court: Strike it out. 

Q. Only tell what you know yourself. A. Well, 
those conditions were · pretty bad at night. We 
got it 1nore at night, I guess, than we did in the 
day-time, on account of the air being heavier. 
There was nights when we went to bed we closed 
the back windo,vs of the house on account of the 
air carrying through there. 

Q. And were there times when the condition as 

20 

to stench and smell was different than at other 30 
times? 

l\1r. DeTurck: I object to that, leading. 
The Court: I will allow it. 
Mr. DeTurck: Exception. 

A. Yes, sir; there ,vas. 
Q. Well now, will )rou describe to the jury what 

those times ,vere, how it varied from time to time, 4o 
and when? A. ,v ell, some of those times, coming 
home, I could smell that plant two blocl{s away 
1rom my home . . 



10 

20 

• 

30 

70 

llarry Ennever, direct. 

Q. At other times? A. Other times, when I 
would get down into that hollow or into that road 
I could get it. 

Q. And did you ever go over to the plant to 
make any observations at times "rhen the smell 
,vas noticeably bad? A. Yes, sir. 

Q. What did you find there? A. Why, I found 
the plant was overb11rdened with what it had to 
take. 

Mr. DeTurck: I object to that. 
The Court: Strike it out. 

Q. I call your attention to Exhibit P-16 which 
shows the pump on the brrdge. Did you find that 
there on one of those occasions? A. Yes, sir. 

Q. And what did you do about it? What did 
you find when ~you went there, a11d what did you 
do about it? A. When I went over to see this 
pump to see what it was, there were some m.en 
there at the ti1ne. When they saw me coming up 
the roadway of the plant, they disappeared into 
the pump house; but the pump was running by the 
aid of gasoline. 

Q. And what was discharging through that 
pump? A. There was a four-inch hose line to that 
pump, drawing tl1at sewerage from the open tanl{ 
directly into the brook. 

Q. Did you do anything as the result of that 
observation, make any complaint, or anything of 
that sort? A. Yes, sir. I went back home and 
got my wife and brought her over there as a "Tit-
ness; and when I went back again to photograph 
these pumps, the men had done the same thing as 

_ 40 they did before. · 

Mr. DeTurck: I object to that, all this 
line of testimony; unless it is going to be 
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connected up, it is not binding on the munic-
ipality. 

The Court: Except we have the evidence 
that there was some connection between the 
plant and this pump. 

Q. At that time, did you---
1\ir. DeTt1rcl{: (Citing the case of Pater-

son v. Erie Railroad, 78 N. J. L., 592.) "Neg-
ligence in the performance of public duties 
by municipal agents or instrumentalities is 
not imputable to the municipality." Now, 
there is nothing to show that the town had 
anything to do with it. He said somebod)r; 
he does not say who the men were; he does 
not say it was being directed by any person 
in authority or . any employee of the Bor-
ough. So far as we know, they may have 
been strangers. I do not think it ~akes any 
difference unless he can show it was done 
by municipal consent. 

The Court: I ,vill admit it as bearing t1po11 
the general state of affairs . 

. l\1r. l)eTurck: · I ask an exception. 

Q.-The men who were there who went into the 
pump house as you have described, 1\i1r. Ennever, 
do you know who they were? A. I knew one of 
t4em~ yes, sir. 

Q. And who was that? A . . Mr. Harra. 
Q. What is his position, if any, with the Bor-

ough? A. Superintendent of the plant. 
Q. Have you frequently seen him about the 

plant? A. I did, at that time . 
Q. Directing the operation of it? A. My wife 

and I walked to the door and asked him to come 
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out, we would like to have a tall{ with him. He 
came to the door, and two men--

Mr. DeTurck: I object to that. 
The Court: I won't allow the conversa-

tion. 
Mr. Morrison: That is the fact, he ,vas the 

one in charge. 
Mr. De1~11rck: '"f'here is no question before 

the Court now. Ask a question. 

Q. Mr. Ennever, I show you Exhibit P-17 · which 
has been offered in evidence, and ask you, at the 
time that was taken, whether there were any of 
the Borough en1ployees or officials present? A. 

20: Yes, sir. 

40 

Q. And who were there? A. \Vhy, Mr. IIarra -
and three of his assistants. 

Q. And what does that exhibit show, just briefly? 
A. Why, they were cleaning out the open tank in 
back of the pump house, and by opening the valves 
in this open-in this open . tank, it allowed that _ 
sewerage to go into the-on top of the sludge beds. 

Q. Did Mr. Harra state to you the purpose for 
whicl1 that ,vas done? 

Mr. l)eTurck: I object to that. 
A .. Yes, sir. 

Mr. DeTurck: Wait a n1inute. 
T'he Court: I sustain the objection. 

Q. Mr. Enneer, did you at my request go and 
look over this plant last night? A. Yes, sir. 
· Q. And did you at my request and in my com-

pany look it over last Thursday night? A. Yes, sir. 
Q. What difference, if any, did )rou observe? A. 

The difference from Thursday night and last night 

• 
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Q. Yes. A. Why, last night, . it seems that they 
had been placing more fresh sand on these sludge 
beds, and · there . was quite a bit of lime had · been 
sprinkled over the sludges there around the beds. 
. Q .. Was · that done between Thursday night and 

last nig~t? A. That was done between twenty 
minutes to ten yesterday morningand eig -ht o'clock 
last night. 

Mr. l\tlorrison: You may take the witness. 

Cross-examination by Mr. Del"urck: 

Q .. Isn't it a fact that the employees always put 
lime . on · the sludge beds? A. Not always; no, sir. 

Q. Did you ever see them put any on? A. I 
never saw them apply it. . I saw it there. 

Q. You sa,v it there? A. Yes., sir. 
Q. On a great manir occasions? A. Not on a 

great many occasions; no, sir. 
Q. Now, Mr. Ennever, when did you decide to 

build in Harrington Park .? A. Last fall. 
Q. Last fall? A. Yes, sir; about September, I 

think, I gave out the contract. 
Q. That "ras why you bought the property in 

1()', 

20 

Harrington Park, wasn't it? A. No, sir. 30i 
Q. You bought Harrington Park property, didn't 

you? A. Two years ago? A. Yes, sir. 
Q. You are quite sure about that? A. What is 

that? 
Q. Youarequitesureaboutthat? A. Yes,sir. 
Q. From whom did )rou buy it? A. l bought 

that property frorr1 a sister-in-law of Mr. Hous-
ton, the next door neighbor of that property. 

Q. What is her name? A. I do not quite know 
her name. 

Q. Caroline Erdman? A. l'hat is her name; . yes, sir. 

40 
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Q. You are q·uite sure it was t\vo years ago? 
A. About two years ago. 

Q. And at that time, of course, you had smelled 
these smells from the plant, hadn't you, at the time 
you bought this property? A. No, I dia not, at that 
time. 

Q. In 1926? - A. No, sir. In 1926? 
Q. Yes. A. _No, no; I did not buy that property, 

I do not think, in 1926. 
Q. What is that? A. I do not think I bought 

that in 1926. 
Q. You say two years ago? A. I bought that 

property in 1924. 
Q. Yes. More than two years ·ago? A. That is 

whe11 I bought it. 
Q. Yes. When did they start to operate the 

plant? A. In 1925; the fall of 1925. 
Q. So you bought your pro ·perty a year before 

they started to operate the plant? A. ,vhen th .ey 
,vere building the plant, I bought it. · 

Q. And that was because you thought it was 
going to be a smell fron1 ·the plant? · A. Not ex-
actly; no, sir. 

Q. You did not want to live near a sewage dis-
ao lJosal plant, did )Tou? A. I certainly did not. 

40 

Q. Yes. And that is why you bought the prop-
erty? A. No, sir. 

Q. Did you intend to continue living in this 
house on Armour Place i11 Bergenfield? · 

fylr. Morrison: We object to that as imma-
. terial. I have let ·Mr. DeTurc¼- go a long 

ways, but I think his intentions of several 
years ago have very little to do wit4 the 
present s11it for damages. 

The Court: I sustain the objection. 
Mr. DeTurck: I ask for an exception. 

,. 
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Q. I show you Exhibit P-12. What does that 
represent? A. That represents tl1e building of the 
plant in 1924. 

Q. Who took the picture? A. I took it. 
Q. For what purpose? A. Why, I didn't like 

the sight that was there; I photographed the thing 10 
from my bedroo1n window. 

Q. From the bedroom window? A. Yes, sir. 
Q. You anticipated at that time you were going 

to use it in court, didn't you? A. No, sir. 
Q. Well, you must have had some purpose in 

taking it, then? A. I have taken pictures all m)r 
life. 

Q. Why did you take this particular picture? 
A. I have been taking vie,vs and pictures. of dif-
ferent places. I a1n a com1nercial artist; I some-
times use tl1em for landscaping. 

Q. And you do nothing else but take pictures? 
A. Oh, I do other things, yes. 

Q. At the time you took this picture, the plant 
was not in operation, was it? A. Not at that time. 

Q. As a matter of fact, it was taken a year be-
fore it was put into operation? A. )Tes, in 1924, 
the fall of 192L1 . • 

Q. Did you take any other pictures of the plant 
prior to the time jt was put in operation? A. Yes, . sir. 

Q. A great number of them, didn't you? A. Not 
so many, no. 

Q. About how ma11y? . A. Oh, I could not tell 
you that. 

Q. Well, ten? A. I could not tell )rou the num-
ber. 

Q. vVell,- A. I do not keep tabs on a thing of 
that kind. 

20 
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Q. Isn't it a fact tl1at yoi1 have taken five or six 
hundred pictures of the plant, both before and 
after construction? A. No, sir. 

Q. And you have taken pictures besides the ones 
which have bee11 offered in evidence, haven't you? 
A. Yes, I have. 

Q. Yes. You gave Mr. Morrison a great big pile 
of them, didn't you? A. No. I did not give him a 
big pile of them. I did nqt think it was necessary. 
Some of them are pretty 1nuch alike. 

Q_-When was this picture taken, Exhibit P-14? 
A. That was taken after the plant was put into 
operation. 

Q. What month? A. ·\\Thy, tl1at was, I think, in 
the fall of the year. · That sho,vs a panorama vie"\\7 

from the windows of the house. 
· Q. I know. B11t when was it taken? A. I think~ 

in 1925. 
Q. What month? A. I could not tell you ex-

actlv what month. 
Q. Well, you say it was the fall. Was it prior to 

November, 1924, or 1925? A. It might have been 
aro11nd abo11t November. 

Q. Yes. And the plant was put in operation 
30 in November, 1925? A. It . was l)Ut in operation 

in the fall of 1925; I could not tell yo·u j11st which 
month. 

Q. No"\\r, this brook you described yesterday, wa, 
that always clear before the plant ,vas construct-
ed? A. Only _when it rained, and then, of course, 
it was muddy, which any brook would do that. 

Q. Is it nice and clear above the pl~nt now? A. 
It is clearer than the brook that runs through 1ny 

40 property. · 
Q. It is clearer? A. Yes, sir. 
Q. Quite noticeably so; isn't that true? A. Yes, . 

it is. 

" 
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Q. Now, yesterday you tried to show the jury 
that you were damaged by cutting off your swim-
ming pool, didn't you? You offered in evidence 
Exhibit P-9? 

Mr .. lVIorrison: If the Court please,--
A. This was not my swi1n1ning pool. 10. 

l\lr. Morrison: -it was not offered for 
that purpose. Mr. DeTurck and I have 
agreed to make the statement to the jury 
with reference to that; I ,vas waiting 11ntil 
this witness finished. 

The Court: When the picture was ofl'ered, 
fhere was no co111ment, exce _pt to show the 
bathing there. I did not know it was of-
fered for any specific purpose by way of 
comment. 

Mr. Morrison: There wasn't any comment 
made, but that " 1as the p11rpose, to show 
tl1at the water at that time was clean enough 
to have children swim in it. 

M·r. DeTurck: I will withdraw the que s-
tion and ask another one. 

Q. Tl1is swimming hole is not on your property, 
is it? A. Not that one; no, sir. 

Q. I sho"\\1 ) 10U another one, Exhibit P-8; is that 
swimming hole on )1 0ur property? A. rfhat is on 
1ny p-roperty, yes. 

Q. But P-9 is not? A. No, sir. 
Q. And that is the one 11p in the bend of the 

brook, is it not? A. That now lies in the dead 
brook. 

Q. Yes. A. Just outside my line. 
Q. And tl1at dead brook is mostly on somebod)r 

else's property? A. Yes, it is. 
Q. Now, you have been paid your dan1ages for 

30 
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closing up that brook, haven't you? A. I have 
been what? 

Q. Paid your damages for closing up that brook? 
A. No, sir. 

- l\'1r. Morrison: The checks were handed 
to me this n1orning. I have ilot yet given 
them to him. He does not know I have 
them. His answer is truthful, but it is not 
the fact. 

Mr. Derfurck: I ,vant to state on the rec-
ord at this ti1ne that a proceeding was 
brought by lVIr. Ennever to recover damages 
from the Borough of I1ergenfield by reason 
of the constrl1ction of the plant, and in that 
proceeding he ,vas awarded damages to his 
property which he suffered as a result of the 
construction of the plant. An app _eal ,vas 
taken to this court and heard before Judge 
Porter, and the a,vard as made b:y the joint 
Borough Co11ncils of Bergenfield and l)u-
n1ont was affirmed. So the amount was 
$750.00, and a question as to any damage to 
l\!Ir. Ennever's land as a res11lt of the con-
struction of the plant is out of this case . . 
Mr. Morrison: I think that is a little broad. 

The Court: Wfiat is the basis of this ac-
tion, then? 

l\Ir. l\1orrison: This is operation of the 
plant. 

Mr. DeTurcl{: Operation. 
The Court: In other words, the injury 

to . the property itself has been taken . care 
of? 

Mr. Morrison: vVe have here the file in 
the proceeding in tl1is court ,vhich · we ,vould 
like to either off er in evidence or call to 

.. 
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you .r Honor's attention as part of the record 
of the court; what ,vas done there is a little 
broader than Mr. De Turck said. We went 
first to the Supreme Court. I had a writ of 
mandamus to compel them to institute e1n-
inent domain proceedings. They yielded 
before that case was heard; tl1ey instituted ... 
en1inent domain proceedings under the 
Home Rule Act, and an award of $750.00 
was made. We took an appeal to this court 
as, provided in the statute, and that award 
was affirmed. While the appeal was pend-
ing, they tendered to Mr. Ennever the checks 
for the a,vard w~ich, by my advice, he re-
fused, and those checks have been handed 
to me this morning by Mr. DeTurck, and lVIr. 
Ennever did not know that when he an-
swered the last question. This is the appeal 
from that award; there is an opinion by 
Judge Porter there. 

Mr. DeTurck: I do not think that is evi-
dential in this case. 

Mr. Morrison: I do not off er it to the . Jury . 
. The Court: Then you are limited now, as 

I see it, to the damage--
1\fr. DeTurck: As to the operation of the 

plant. 
The Court: -as the result of the 01Jera-

tion. 
Mr. Morrison: The mere constr11ction of 

the plant before any drop of water or filth 
went through it, we have taken care of that; 
and then this case begins where that left off. 

The Court: This is more on the basis of 
a nuisance? . 

10 
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Mr. DeTurck: The basis of a private n11i- · 
sance. I want the jury to understand that . 
that brook is out of the picture entirely. 

The Court: The entire brook? · 
Mr. DeT11rck: The dead end, what tl1e -

call the dead end of the brook. 
Mr. Morrison: ,v e are not asking this 

jury to pay us or award us anything in their 
verdict for the fact that that brook was ·cut · · 
off; that is what we have been paid for tl1is 
morning. Now, the fact that that brook, af-
ter being cut off, was made filthy as they 
saw it yesterday, we do ask damages, and I 
think we are entitled to them. 

Q. Now, Mr. Ennever, isn't it a fact that the joint 
sewer commission of the two Boroughs came to 
your place and offered to fill in the dead end of 
the brook? 

Mr. Morrison: We object to that as ut-
terl) r immaterial. 

The Court: St1stained. 
Mr. DeTurck: He said the smell c·omes 

fron1 that to his house, and why can't I show 
that? 

Mr. Morrison: It would be somethina _·n 
"-·' 

the " ray of a proposed settlement. 
Mr. De1.,urck: lVIitigation of damages, i i. 

they are entitled to damages. 
Mr. l\forrison: Their legal proposition 

was to make an award and pay it t_o us, and 
although one was made, it was only this 
morning paid to us. 

The Court: I sustain the objection. 
Mr. DeTurck: I ask an exception. 

I 
I 
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Q. Mr. Ennever, Exhibit P-21, which shows the 
overflowing of the brook, you testified on direct 
that about one-half that water came from the filter 
beds? A. Pretty near to it. 

Q. Yes. What means has water coming from 
the filter beds into the brook? What means are 
there? A. Why, it goes through the sand into the 
brook. 

Q. Yes, I l{now. By five pipes, is that right? A. 
Tl1rough what? 

Q. Five sluice-ways? A. Five sluice-ways, that 
is what I said. 

Q. Yes. And do you know the size of those pipes 
which lead to the brook? A. I do not exactlv, no; ., 

I presume about a 15-inch pipe. 
Q. A 15-inch pipe? A. Yes, sir. 
Q. You would not deny ·that it is an 8-inch pipe? 

A. No, I would not, because---
Q. No. A. --I never took the trouble to meas-

ure it. 
Q. How ma11y pipes are there leading from the 

sand beds to the brook? A. There are seven in 
all. 

10 

20 

Q. Seven? You are sure of that? A. Yes, sri; ao 
I am. 

Q. And fron1 those seven pipes, about one-hal t 
that flood e1nanated, is that correct? A. No. From 
five of then1. 

Q. From five of them? A. Yes, sir. 
Q. Can you read a blueprint, Mr. Ennever? A. 

Yes, sir. 
Q. Just come here and show me the size of 

those pipes. A. Well, here are your five sluice-
ways from the sand-beds (indicating), b11t the two 
from the sludge beds here don't show. '"fhat is 
what I mean by seven pipes. 

40 
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- Q. Seven pipes. Five came from the sand beds? 
A. Five to tl1e sand beds. And you asked me how 
many pipes went into the brook. I say seven there 
are now there todav . .., 

Q. But only five were flowing at the time of the 
flood? A. No. There is seven really were flowing. 
The beds as well got full of water. 

Q. Yes. A. But I wouldn't say most of the water 
came from those two sludge beds. 

Q. You testified on direct that one-half of it 
came from the sludge beds? A. No. I said the 
sand beds. 

Q. The sand beds? A. Yes, sir. 
Q. Now, when did you first notice this stench 

from the plant? A. Well, that I col1ld not tell 
you, the exact date. 

Q. What year? A. It ,vas not long after the 
plant had been running. 

Q. What year? A. In 1926, anyway, plenty of it. 
Q. 1926? A. Yes, sir. 
Q. What part of the year? A. Why, in the . spring, summer. 
Q. So, between the time they started operation 

30· and the spring of 1926, you did not notice any-
thing? A. I did, yes; oh, yes. 

40 

Q. Well, you just stated you first noticed the 
stench of the brook in 1926 '? A. About the spring 
of 1926. 

Q. Yes. A. That is, from my property, yes. 
Q. Yes. So, during the winter months of 1925 

and 1926, you did not notice anything? A. Not un-
less I went into the plant. 

Q. No. Not at your property, you noticed noth-
ing? A. No. 

Q. So, evidently, when they first started to oper-
ate the plant, the plant was operating properly? 

.. 
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Mr. Morrison: That calls for a conclu-. 
SlOn. 

The Court: Sustained. 

Q. Now, you testified on direct that on several 
occasions while you were on your way home from 
work, you noticed the stench two blocks away? A. 
Yes, sir. From the corner of Quackenbush and 
Prospect A venue. 

Q. Quackenbusl1 and Prospect A venue? A. I 
guess that is a little over--

Q. No,v, what road did you come hom .e on, the 
West Shore? A. On the West Shore Railroad, 
walked down Quackenbush A venue; as soon as I 
turned in to Prospect, I got it; any of tl1e neighbors 
got it. 

Q. Prospect is the street . on the hill? A. Yes, sir. 
Q. To the east of the plant, is it not'? A. Yes. 

It runs north and so11th. 
Q. And it is the place where you enter-first 

enter the sewage disposal plant, is it not'? A. Yes, 
sir; that is Prospect Street. 

Q. The ·place where the main trunk line comes 
• ? A y . 1n . . es, sir. 

10 

20 

Q. And are there any houses along Prospect 30 
Avenue? A. Yes, sir. 

Q. A great many? A. Well, there ·is e11ough of 
them, yes. 

Q. How many? A. There is enough of them 
there. I do not know how many. 

Q. There are possibly fifty ho11ses on Prospect 
A venue? A. How many? 

Q. Fifty? A. Well, what part of Prospect Ave-
nue? 

Q. Well, say within five hundred feet of the en-
trance to the sewage · disposal plant? A. Each 

40 
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Q. Yes. A. Yes; each way. 
Q. And you came along Prospect A venue on 

your way home, is that right? A. Yes, sir. 
Q. And , passed the entrance to the sewage dis-

posal plant? A. No, sir. 
10 Q. Which way did you come? A. I went down 

20 

Armour Place. 
Q. I know. A. I did not have to pass the en-

trance. 
Q. Oh, you did not? What course did you take 

from the station? A. Why, I walked two blocks 
south along Railroad A venue-

Q. Yes. A. --to Quackenbush, through Quack-
enbush to Prospect, one block througl1 Prospect to 
the corner of Armour Place, which is a continua-
tion of Erie Street in Dumont, but Armour Place 
lays in Bergenfield, and then walked down a dis-
tance of about five hundred feet down the hill to 

. my prem1ses,- -
Q. Did you ever see-- A. -every morning 

and every night. 
Q. Did you ever smell this stench at a greater 

distance than two blocks from the plant? A. Yes, . sir. 
:JO Q. I-low far did you smell it away? A. Out on 

40 

lVIadison A venue. 
Q. And how far is that away'? A. Well, that is 

about four blocks over. 
Q. Four blocks? A. From the plant; yes, sir. 
Q. Madison Avenue built up? A. What is that? 
Q. Is Madison Avenue built up? A. It-yes, 

some of it. 
Q. Well, the portion of Prospect Avenue which 

is east of the plant, that is also built up, isn't it? 
A. Some of it. 

Q. And how far is it away from tl1e plant? A. 
From the plant property? 

.. .., 
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Q. Yes. A. Why,--
Q. Less than a block? A. What is that? 
Q. It is less than one block? A. Well, yes, some 

of them. 
Q. Did you ever go north along the street A. 

Yes, sir. 
Q. How lately? A. Why, I went through there 

yesterday with the car. 
Q. North along the stream? A. Along the 

stream? 
Q. Yes. A. Oh, I thought you said Prospect 

Street. No, no; not until last fall. 
Q. -L~.ast fall? A. Yes, sir. 
Q. And how far did you go along the stream? 

A. I walked up into Prospect . Street, and co1ne out 
at the bridge that crosses Prospect Street. 

Q. How far is that aw_ay from the plant? A. 
, About a couple of blocks, three blocks. 

Q. And do you know who owns the propert~y 
along there? A. Some of them. 

Q. Who owned the pro1Jerty along the stream? 
A. Well, there is one man that collects tl1e gar~ 
bage, and so forth, of the town. I kind of forget 
his na1ne. And there was another man · on the 
other side of th.at bridge on Prospect Street. 

Q. Yes. A. I know him slightly. He had quite 
a little place there. I think his na1ne is Schuman. 

Q. Only two property owners between those two 
streets? A. Is there only tw ·o? 

Q. Are there only two, yes? A. 011, no. 
Q. T·here are quite a number, aren't · there? A. 

Well, there is a few others; there may be seven or 
eight of them along there. 

Q. What are the conditions along that stream 
between Armour Place and the bridge, the bridge 
you have just talked about? A. Why, I thought 
the stream was pretty clear, cletar water . 

10 

20 

40 



10 

20 

30 

40 

86 

Harry Ennever, cross. 

Q. Any smell? A. T'here was nothi11g sticking 
to the sides of the rocks or trees. 

Q. I am -talking north, going north? A. That is 
what I am talking about. 

Q. I mean up-stream, _ or down~stream? A. 
What do you mean, from the course-from the 
bridge at my place north towards New Milford? 

Q. Yes. .t\. Towards _ Madison Ave11ue? 
Q. Yes. A. It was pretty bad there. 
Q. Pretty bad? A. Yes, sir. 
Q. In other words, the water is practically in the 

same condition as it is when it leaves the plant? 
A. vVell, not as bad as ,vhere it hits into my place, 
I do not think. 

Q. You think it purifies itself in the meanwhile, 
. . 

do yo11? A. Well, it may, _as it travels. 
Q. Did you ever go down to New l\tlilford, the 

place wl1ere the button works are? A. Yes, sir. 
Q. Did you notice anything down there? A. 

Why, they have got a couple of ponds ·over there, 
around in the button works. 

Q. Did -you notice the smell there? A. A little 
bit. 

Q. Yes. How far is that away from the plant? 
A. That is probably a mile. 

Q. And do you know who owns the property 
around that pond? _ A. Well, I do not. I know it 
belongs to the button works; I really do not kno,v 
'1vho is really the owner of the button works. 

Q. And what is the condition of that pond? A. 
Well, those ponds were very low, always were low. 

Q. Yes. _A. Very low. And never amounted to 
much to carry the water. 

Q. And you noticed that smell at the button 
works, did you? A. I did; yes, sir. 

Q. You noticed the discoloration of the water? 
A. -Yes, there was some black stuff around the 
edges of it. 

... 
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Q. Now, at the time of this -flood in August, 1927, 
,vas your property the only property flooded? A. 
No, it was not. 

Q. As a matter of fact, all the property along 
that stream was flooded? A. Running north · 
through there? 

Q. Yes. A. She was pretty well over all tl1rough 
in there. That is all vacant land. 

Q. And I believe you testified that June 11th and 
12th, 1926, you saw someone pumping something 
into the stream, and you offered as your proof of 
that a picture which is marked P-16? A. I did not 
see anyone pun1ping this in there; no, sir. 

Q. Oh, you did not see anybody pumping? A. 
No. l saw the p11mp running by itself with the aid 
of gasoline. The 1nen were there when I heard it; 
they ,vent into the house . ., 

Q. All right. You saw something bei11g pumped 
into the stream? A. Yes, sir. 

Q. Did that flow away with the rest of the water? 
A. It came down my brool{, pretty black. 

Q. Yes. A. That is what drew my attention to 
it. 

Q. And it did not stay there either, did it? It 

10 
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kept on going? A. Well, it couldn't; the "rater had 30 
to keep going thr .ough. 

· Q. It went on down to,vards New Milford'? .A .. 
Yes, sir. 

Q. Now, how far is the plant away from the 
Hackensack River? A. I could not tell ·you tl1at. 

Q. You do not know. Will you ~ry and explain 
to the jury this picture marked Exhibit P-20? You 
have "No. ·2 pump house"? A. Number 2 is a · 
pum·p house. 40 

Q. Yes. Why do you call it a p,ump house? A. 
Well, they have an electric-driven pump in there. 
There is a flood bar underneath that house, and 
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when that water gets to a certain height, th~t flood 
bar goes off, and the pump draws that water, 
throws it over into the sand beds, whichever gate 
they may open. 

Q. You are quite sure about that, are you? A. 
Only what I have been told. 

Q. Oh, I see. S,o, yot1 do not know that of your 
own knowledge? A. Well, yes; and I saw the 
pump working. 

Q. Well, is that an air compressor that you saw 
working? A. No, I do not know, I do not think so. 
I think it is electrically driven. 

Q. Well, isn't it an electrically driven air com-
pressor? A. That I do not know. I do not kno"' 
enougl1 about machinery for that. 

Q. So you are not sure it is a pump, are you? 
A. I am not sure it is a pump? 

Q. Yes. A. Yot1 bet I am sure it is a pump. 
Q. Did you ever go to the source of this stream 

which flowed past )'Our property prior to the con-
strt1ction of this plant? A. Where it started from? 

Q. Yes. A. Only at one time. 
Q. When was that? A. That was maybe back in 

1922, my boy and I followed that stream and went 
down into Teaneck where they had been pumping 
dye into it, and we had the Bergenfield Police De-
partment go down and stop it. 

lVIr. DeTurck: I object to that. Wait a 
minute. 

The Court: No. 

Q. Go ahead and tell your story. 
Mr. DeTurck: I withdraw the objection. 

A. That is the whole o'f it. 
Q. The Bergenfield Police Department did what? 

A. They went down and stopped that nuisance. 

.,, 
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Q. An .d tl1at was long before the plant was con-
structed, wasn't it? A. Oh, yes. 

Q. Did you ever go down to the West Engle-
wood sewage disposal plant? A. No, I was not. 

Q. You did not. I show you Exhibit P-3, and 
ask you ,vhether you ever saw that plant in West 10 
Englewood? A. No, sir; I did not; but I heard this 
plant was closed up by the Board of Health. It 
ought to be. 

Mr. De Turck: I move that be stricken 
out. 

rfhe Court: Strike it out. 
A. I do not know it; I never saw it. 

Q. I show you Exhibit D-2, and ask you whether 
~you ever saw that condition? A. · No, I never saw 
it. 

Q. Neither did you know that this plant drained 
into your stream, did you? A. I kne,v there was 
some sewer lines drained into that stream, but 
there was enough ,vater to take care of that. 

Mr. DeTurck: I move the last part of the 
answer he stricken out. 

The Court: Yes. That is not responsive. 

Q. No,v, when did your children discontinue 
swimming in this brook? A. \Vhy, si11ce the plant 
went into operation. 

Q. The same day? A. Oh, no, no; because the 
plant went into operation in the fall of 1925; they · 
wouldn't very ,vell swim in the fall. 

Q. Isn't it true tl1at the conditions around that 
plant are worse on a muggy day than they are on · 
a clear day? A. Yes, quite naturally . 

20 
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Q. No,v, if you had known, Mr. Ennever, that 
brook which flowed past your ho11se prior to 1925 · 
drained this disposal plant, would you have al-
lowed your children to bathe in it? 

lVIr. Morrison: We object to that as imma-
terial. It is based on a supposition which is 
not t:rue,-if he had known it. He said he 
did not kno,v it. 

The Cou.rt: Ref rame your question. 

Q. Assuming that it is true that the disposal 
plant shown in Exhibit D-3 drained into yo'ur 
brook prior to the fall of 1925, and assuming you 
had knowledge of it, would you have allowed yo11r 
children to bathe in it? . 

Mr. Morrison: We object to that as imma-
terial. 

The Court: Sustained. 

Q. What are those large plants in back of your 
house somewhat like a ca -bbage? A. Something 
like what? 

Q. Those plants, those nice, green plants right 
30 in back of your property that look something like 

a Swiss chard? A. Well, tl1ere are a few of those, 
Mr. De Turck. They are skunk cabbages; they can 
grow almost any place. 

40 

Q. Yes. But mostly in swamJJS, don't they? A .. 
Oh, no. 

Q. No? . A. No. 
Q. Did you ever see a skunk cabbage grow on 

high ground? A. Yes, sir. 
Q. You did? A. Yes, sir; right in the . woods; . yes, sir. 
Q. The land in back of you, what was the con-

dition of tl1at land before the construction of this 

• 
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plant, along the brook? A. v\7hy, that land was 
low, it was a little lower than my land, but ,ve 
could walk through that land at any time. We 
did not need boots or rubbers to walk through 
there. 

Q. But you had to ,valk from one clump of grass 
to another? A. Oh, no; no, I did not. 

Q. During the rainy season? A. I lived there 
for five years. I ,vent thro11gh there. 

Q. And you made a habit of walking through 
that marsh? A. Yes, sir; I used to go in there to 
pick berries, get firewood, and so forth, _ see the 
boys fish in there in the brook. 

Q. Tl1e condition in back of your house, in back~ 
of your property, l1as not been changed by the con-
struction of the plant, has it, immediately in back? 
A. It was not changed? 

Q. Yes. A. In1mediately in back of my house? 
Q. Yes. A. Well, part of that land right in back 

of the house that I lived in belongs to Mr.--
Q. In back of your fence line? A. Well, part of 

tl1at land belongs to another party. 
Q. But that has not been changed, has it, by the 

construction? A. In back of the Dumont prop-
erty, yes. 

Q. I am talking, immediately in b~ck of your 
fence line in Bergenfield? A. That is part of my 
fence line. 

Q. I mea11; it has not been filled in or has not 
been lowered in any way, has it? A. Has it been 
filled in? 

Q. Yes. A. Well, they built the disposal plant. 
Qs I am talking, say, within ten feet of the back 

of your fence? · A. No, not in there. 
Q. No. A. Not in hack of the Bergenfield prop-

erty. 
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Q. No. And could you walk through that? A. 
Could I? Yes. Not through the brook. The brook 
is in back of that. Could I, now? 

Q. Yes. A. Yes, sir. 
Q. And without getting your feet wet? A. With-

10 out what? 

20 

Q. Getting your feet wet. A. Yes, sir; excepting 
in rainy weather. 

Q. I suppose all the people along Armour Place 
could smell this stench from the plant, couldn't 
they? 

l\tlr. Morrison: That is objected to as im-
1n~terial; that ·would be hearsay. 

Mr. DeTurck: I withdraw the q11estion. 

Q. In coming along Armour Place from the sta-
tion, you could smell the stench fro1n the plant, 
c9uld you not? A. Yes, sir. 

Q. How many houses are on Armour Place? A. 
Three of them. 

Q. And you only owned the one house? A. Yes, 
• sir. 

30 Q. All right. 

40 -

Mr. DeTurck: That is all. , 

Re-direct examination · by Mr. l\tlorrison : 

Q. Mr. Ennever, Mr. DeTurck has questioned 
you about these five pipes that come out from un-
der the sand beds, as to whether they were the 
means bv which the water went out into the brook. .., 

Have you at any time seen evidence of water pass-
ing into the brook from the sand beds by any other 
means than these pipes? 
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Mr. DeTurck: I object to leading. 
The Court: I ,vi11 allow the question. 

A. There was one time when the water was 
pumped from the middle sand bed over into the 
brook. 

Q. When was that? A. "Tell, I do not know the 
exact date of that. My wife drew my attention to 
that when I can1e home. 

Q. You were not there at the time? A. No. She 
had seen it. 

Mr. DeTurck: I move it be stricken out. 
T'he Court: Strike it out. 

Q. Did you see any other trace of the water pass-
ing into the brook without going throt1gh the sand 
beds and without going through them through the 

. ? A y . pipes. . es, sir. 
Q. What was it? A. The southerly bed had 

broke loose one night. 
Q. What do you mean by "broke loose"? A. 

She flowed over the top and finally tore the road 
bed down and flowed into a small brook at the 
other end and came through i11to tl1at pipe line 
that is hooked to that small brook into tl1e large 
brook. 

Q. And is that at the end of the disposal plant 
nearest your house or furthest fron1 your house? 
A : No, sir; further. That 011e also did it. 

Q. Which one? A. The one at 1ny end, too. 
Q. And when did that happen? A. Well, that 

seemed to happen at night, too; the me11 filled that 
in the next day. 

Q. J\;o,v, just what happened ,vith the sand bed 
nearest your ho_use? I do not thinl{ you ans,vered 
that clearly. A. T·hat broke the wall loose there 
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where they have a runway of some kind under that 
road; it broke through right about there, and that 
water went down i11to that dead brook and flowed 
through the dead brook into the brook that runs 
through 1ny Bergenfield . property. 

Q. How large a break in the wall of the sand 
bed, or that earth wall of the sand bed, was there? 
A. About three feet. 

Mr. Morrison: That is all. 
Mr. DeTurck: T·hat is all. 

MARY A. KEMPFER, sworn as a witness on be-
half of the Plaintiffs, testified as follows: 

Direct exa1nination by 1\i1r. Morrison: 

Q. Mrs. Kempf er, where do you live? A. I live 
on First Street, Dumont. 

Q. And how long have you lived there? A. I am 
living there since the tenth of l\t1ay, seven years 
now. 

Q. And how far is your home fro1n this sewage 
disposal plant? A. I should judge about four and 

~JO one-half blocks. 
Q. Now, when you lived there before the plant 

was built, did you have any children? A. Yes, 
sir; I have four children. 

Q. Did they ever play in and about this brook? 
A. Well, my youngest daughter used to visit En-
nevers and go bathing in that brook. She was fif-
teen years of age at the time. 

Q. And you have seen her do that--- A. Oh yes. 
40 Q. -before the plant was built? Have you no-

ticed any change in the condition of the brook 
since this plant was put into operation? A. I cer-
tainly have. 

.,. ,, 
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Q. And what is the change? A. Oh, well, the 
condition of that brook is so that it is simply un-
bearable and unsightly. 

Q. What sort of a condition is it? Will you de-
scribe it briefly to the jury? A. Well, at times, 
there is a thick scum that gathers on this brook, 
and on the 20th-or the 20th of April-we have 
noticed this terrible odor for the past year and a 
half, and on the 20th of April I made up my mind 
that I would investigate what this terrible odor 
was. 

_ lVIr. DeTurck: Just wait a minute. 
Mr. Morrison: Just wait a minute. The 

Judge l1as to go out. 

(After a short recess.) 

The Court: All right, Mr. Morrison. 

Q. Now, Mrs. I{empfer, you were just saying 
that on April 20th of this year, tl1is smell became 
so that yo11 decided to do something about it. Will 
you continue from that point and tell the jury 
what you did and w110 were with you, and so 
forth? A. Why, we generally always get this odor 
more in around midnight, this terrible smell, but 
the smell is there at all times. But, ge11erally, 
around eleven to one, that is-- it seems the smell 
there is so that you cannot stand it. This particu-
lar night, it was quarter after eight, and the odor 
was so intense that it penetrated through our 
home, and I made up my mind that I wo11ld inves-
tigate wl1at this smell came from. So 1ny two sons 
and I went down to the brook, wl1ich I judge is 
about three hundred feet from our home, and 
when I got down tbere with my sons, why, the raw 
material wa s running through this brool{ , and we 
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followed that as far as the bridge adjoining the 
Ennever property; and when I got as far as that, 
wl1)7', I was not able to continue any more. Wl1en 
we got down there, it was so that I became sick to 
my stomach. 

Cross-examination by Mr. DeTurck: 

Q. You say you live four and a half blocks from 
the plant? A. About four and a half blocl{s. 

Q. And three hundred feet from . the stream? A. 
What is it'? 

Q. How far from the stream? A. Oh, I judge 
about three hundred feet. 

Q. And you can smell that plant from where yo11 
live? A. I certainly can. 

Q. How frequently have -you smelled it? A. Oh, 
at all times, only it seems at midnight, the odor is 
far more. 

Q. Every day? A .. Almost every day. 
Q. And do any other people live in your neigh-

borhood? A. Yes. 
Q. How many people live betwee11 your house 

and the plant, what number? A. Four. 
Q. Bet\veen your house and the plant? r\. Oh, 

and the plant? Well, that I could not just say. 
Q. But there are quite a number of houses? A. 

Yes, quite a few. 
Q. And I suppose you discussed this thing with 

your neighbors? A. I never bother with my neigh-
bors. 

Q. But your sons noticed it? A. _ Oh, they go to 
business. 

Q. I say, they noticed the smell? A. Oh, cer-
tainly. 

Q. And what time of the day was it that you 
went down to the brook? A. It was a quarter after 
eight that night. 

t • 
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Q. It was dark? A. No. 
Q. And then you followed the brook up as far 

as the bridge? A. As far as the bridge. 
Q. 'That is on Armour Place? A. Yes. 
Q. Now, when did you first smell this smell from 

the plant? A. Oh, my goodness! That has been 
now for two years or more. 

Q. Two years or more? A. Yes. 
Q. And how soon after the plant started to oper-

ate? A. Why, I noticed that about the third montl1 
after. 

Q. The first month it operated, you did not no-
tice it? · A. No. 

-

Q. You did not notice it the second month? A. 
No. 

Q. Did you notice it the third month? A. About 
the third month was beginning to smell, this ter-
rible odor. 

Q. As a matter of fact, you did notice it in 
the spring of 1926, when you first noticed it? A. 
When I first--

Q. Noticed it? A. --lived there--oh, not 1926. 
Yes, 1926. 

Q. Did you s1nell it every day? A. We always 
smell it; we are never without the smell. 

Q. All the time? A. All the time. 
Q. All day lo11g? A. All the time. 
Q. Yes. All day long a11d all night long? A. 

Well, all night long, I do not know; but I know we 
smell it up to midnight. I am generally up at that 
time. 

Q. How long would you say four and a half 
blocks are from the plant? How long is a block 
in ·Bergenfield? A. I am sorry I could not just 
say. 

Q. About how many feet, about, just to give us 
an idea? _A. I do not know. 
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Q. Do you th.ink a block is three hundred feet 
long? A. T 1hat I do not know. 

Q. Well, just indicate from where you sit to 
some building outside the length of a block? Is it 
as far as from here to that red brick building over 
there (indicating)? A. No. I do not think it is 
quite that far; I could not judge. Some blocks no 
doubt are larger than others. I do not know. I am 
not a very good judge. ' 

Q. What street do you live on? A. I live on 
First Street. 

Q. (Map produ ·ced.) Let us see if we can find 
you. 

Mr. West: You want the other map. You 
have got the Bergenfield map. 

Q. You live in Dumont? A. I live in Dumont. 
Q. Now, we will see if we can find it. (Referring 

to map.) Yes, here is First Street (indicating). 
The streets between yourself and the pla11t are Sec-
ond Street, Third Street? A. There isn't any Third 
Street. 

Q. What is known now as Erie Street; is that 
right? A. Yes. 

Q. And Maple A venue? Isn't there a l\ilaple Ave-
nue? A. No. It is not that far. 

Q. I know; but you live on First Street? A. Yes. 
Q. Near what other street? Near Prospect Ave-

nue? A. Yes; near Prospect. 
Q. On which side of Prospect A venue, the east 

or the west side? A. The-well, I am east of the 
brook. 

Q. East of the brook? A. Yes; northeast of the 
brook. 

Q. Are you east of Prospect A venue or west of 
Prospect A venue? A. West of Prospect A ve11ue. 

.. ,,. 
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Q. And how far west of Prospect Avenue, ,vhich 
house? A. The second house; but there is 180 feet 
from Prospect Street. 

Q. Well, you are more than three hundred feet 
from the brook, aren't you? A. Yes. 

Q. You are possibly six hundred feet from the 
brook? A. No, not six hundred, not judging from 
the people's property that are below us. 

Q. Now, is all this property in here owned b)r 
one .person, or by a great number of perso11s? A. 
A number of persons. 

Q. I mean the property between your home and 
the plant. A. Why, that is owned by individuals, 
I think. 

Q. Yes. Did yo11 ever notice that smell in other 
parts of the town? A. Yes. I walked down Madi-
s011 A venue at one-one evening, and over that 
brook below Prospect, and the odor there is just 
as bad . as at the foot of our street. 

Q. And how far is Madison A venue away from 
the plant? A. That is just a block away. 

Q. Have you ever walked along Prospect Ave-
nue? A. Yes. 

Q. Right at the head of the plant? A. Yes. 
Q. Did you notice the smell there? A. I cer-

tainly did. 
Q. And tl1ere are quite a,number of ho11ses along 

Prospect A venue? A. Yes. 
Q. How far down Prospect A venue did you no-

tice that smell? A. Oh, I walked down as far as 
Bergenfield. 

Q. What do you mean, as far as Bergenfield? 
A. On Prospect Street. 

Q. Did you ever walk past the plant on Prospect 
Avenue? A. I did. 

Q. And how far past the plant did you walk? 
A. Oh, do\\rn as far as Bergenfield. 
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Q. I · know; but the plant is in Bergenfield. A. 
Well, it is on one side, Dumont, too. 

Q. Weren't you up to the plant yesterday? A. 
Me? No, I was not, yesterday. 

Q. B11t you have gone down to the plant, haven't 
you? A. I have. 

Mr. DeTurck: T·hat is all. 
Mr. Morrison: 'J'hat is all. 

IRENE I. GII~MORE, s·worn as a witness on be-
half of tl1e plaintiffs, testified as follows: · 

Direct examination bv Mr. Morrison: .., 

20 Q. Mrs. Gilmore, where do you live? A. Du-
mont 

Q. And how long have you lived there? · A. 
Twenty-two )rears, will be, in July. 

Q. And what is ~your business? A. Real estate 
operator and broker. 

Q. How long have you been a real estate broker 
and operator? A.- Since May 3rd, 1921. 

Q. And during that time, what has been the field 
30 of your operations? A. Well, more or less, all 

over the County; but particularly Bergenfield and 
Dumont. 

40 

Q. And in Bergenfield and Dumont, in your op-
erations which you have had, have they been in 
the neighborhood of and similar to the Ennever 
property? A. They have. 

By Mr. De Turck: 

Q. Have you sold any buildings on-an~y prop-
erty on Armour Place? A. Not on Armour Place, 
no. 

,, ... 
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Q. Have you sold any property on Prospect Ave-
nue? A. Yes, sir. 

Q. How far away from the plant? A. Well,. 
within-well, right up on Prospect, within a block; 
a block and a half, I would say. 

Q. What is the name of the party ,vhose prop-
erty you sold? A. I cannot recall the names off-
handed. I can tell you the builder whose houses 
I did sell. 

Q. You had no trouble selling them, did you? 
A. No. 

Q. The hot1ses were all right? A. Yes. · 
Q. Those people that bought made no objections 

to the plant? A. The plant was not there at the 
time I sold the houses. 

Q. I see. 

Mr. DeTurck: I object to the testimony, 
as long as she has not sold similar property, 
similarly located. 

The ,vitness: I have sold property there 
since the pla11t has come, but not on Prospect 
Street. 

By l\1r. DeTurck: 

Q. What property have you sold near the plant? 
A. Madison A venue, Prospect Street, west of Mad-
ison A venue. 

Q. How far is that away from the plant? ... i\.. 
Four blocks. 

Q. Did you have any trouble selling it? A. No. 
Q. Wl1at? A. No. 
Q. There was no objection to the plant by those 

people who bought it? A. I did not sell close 
enough to the plant. 
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Q. Yes. A. I sold about two hundred and 
thousand dollars' worth of property within 
blocks of the plant. 

ten . 
SIX 

Q. Yes. But you did not sell any property where 
it is affected by the smell of the plant, from the 
water? A. Yes; but just before the operation of 
the plant, that is, within sight of it. 

Q. But not after the plant was in operation? A. 
Oh, yes. 

Q. Have you sold some after, right where they 
had these smells, these odors? A. vVell, I have, 
yes, sold quite a little on Madison A venue, and 
within a-well, within a radius of about six blocks 
of the plant. 

Q. And had you an)r trouble selling the prop-
erty? A. No. 

Q. People did not object to the smells, did they? 
A. Well, the)r do . not smell it when they come out 
and look at a house. They go around looking at 
the house, and they don't s1nell the disposal plant 
so readily. 

Q. In other words, you were holding bacl{ from 
these people something which was objectionable? 
A. No, I was not. Th .at is "rhy I would not sell Mr. 
Ennever's house. 

Q. You did not tr)r to sell Mr. Ennever's house? 
A. I did. 

Q. You did? A. I did. 
Q. But you could not .sell it? A. Well, lVIr. En-

never listed his house with us, and I-within three 
days after the listing,--

Q. Wait a minute; that is not the question. I 
say, you did not sell it? A. No. I tried. 

Q. You did not sell any property which was as 
close to the plant as l\ir. Ennever's? A. No, I did 
not. 

,, 
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Q. And you did not sell any property which was 
as badly located as Mr. Ennever's with respect to 
the plant, did you? A. Well, before-do you mean 
after tl1e operation of the plant? 

Q. After the operation? A. Not after. 
Q. No. 

Mr. DeTurck: I submit she is not quali-
fied. · 

The ·Court: ·well,--
Mr. Morrison: The case of Ross v. Com-

m1ss1oners~-
T.he Court: I an1 reading it now. 
Mr. DeTurck: I have the Morrell case, if 

you wish to see that. 
The Court: It is not necessary that land 

be sold adjoining the plant in order to qual-
ify her as to values. / It is sufficient if it is 
in the neighborhood, or if she knows by 
sales or from study of sales of other places 
in that neighborhood. 

Mr. DeTurck: I will call your attention to 
the case of Morrell against--

The Court: Well, we have not reached 
this point yet. I know this case. 

Mr. De Turck: Well, may it please your 
Honor, I must make · my objection at this 
time. If I wait 11ntil she testifies to the de-

, 

preciation in value, why, I am too late. 
The Court: I do not know what she is go-

ing to testify to. 
Mr. DeTurck: All right. 
Mr. Morrison: Do I 11nder sta11d the quali-

fications of the witness are now satisf actor-
ily established? 

The Court: To an extent. · It depends upon 
what she is going to be asked. There is a 
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difference between a wit11ess qualifying as 
an expert as to values and one who can tes-
itfy as to loss by reason of this sewer. Now, 
I do not know which you are going to predi-
cate. 

By Mr. Morrison: 

Q. Mrs. Gilmore, did you know Mr. Ennever's 
property a11d its condition before the sewage dis-
posal plant was built? A. I did. 

Q. And what, in your opinion, was its value at 
that time? A. Well, the time he listed it with me, 
I told him--

Mr. DeTurck: I object to that. 
The Court: Sustained. 

A. I consider it in the neighborhood of ten thou-
sand or ten thousand five hundred because of the 
-. possibly eleven, because of the beauty of his 
grounds. It was the prettiest place in either town. 

Q. Now, if there had been no sewage disposal 
plant built there, other conditions remaining the 
same, what would vou consider the value of l\fr. ,., 

Ennever's property--

Mr. DeTurck: I object to that. 
l\tlr. Morrison: vVait until I finish the ques-

tion. 
The Court: No·w, you are tal{ing into con-

sideration the fact of the plant being there? 
Mr. Morrison: I have not finished the 

question. I do not know whether Mr. De 
Turck is a mind reader or not. 

Q. 1\tlrs. Gilmore, to be perfectly tair to Mr. De 
T11rck, I am going to ask you a question. Please 

1 , 
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do not answer until Mr. De'"furck has a chance to 
object and the Judge has a chance to rule. 

Mr. De'"furck: All right; go ahead. 

Q. Now, Mrs. Gilmore, )10U know, you have said, 
the condition of the f:nnever property before .this 
disposal plant was built? A. Yes. 

Q. And you have stated its value at that time? 
A. Yes, sir. 

Q. Now, will you state, please, other conditions 
remaining as they have been, but no sewage dis-
posal plant being there, what would tl1e value of 
that property be today? 

lVIr. DeTurck: I object to tl1at. 
'"fhe Court: I will allow that, subject to 

further consideration. There are two prop-
ositions involved in this case. 

Mr. DeTurck: Yes. 

Q. Now, you may answer, if you will, please. 
A. Why, I think that $11,000.00 would be a fair 
price to ask for it in the condition it was at the 
time we had it for sale. , 

Q. And would that price have remained the 
sa1ne until today had there been no disposal plant 
put in there? 

Mr. DeTurck: I object to that. 
The Court: I sustain the objection. 
Mr. Morrison: l\Iay we have an excep-

tion? 

Q. Mrs. Gilmore, do you know the condition .of 
Mr. Ennever's property as it is today? A. I do. 

Q. With the se,vage disposal plant there, and 
operating as it does? A. I do. 
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Q. And what, in your opinion, is the value of 
his property in that condition? 

Mr. DeTurck: I object to that. 
The Court: I will allow it. 
Mr. DeTurck: I want to state my reasons. 

She is not qualified to testify as to deprecia-
tion in value. 

Mr. Morrison: We are not asl{ing her to. 
Mr. DeTurcl{: Well, conditions as they 

are. 
Mr. Morrison: We are asking her to testifir 

to the actual value of that property as it ac-
tually is there. 

Mr. DeTurck: She is trying to show de-
preciation due to the construction of the 
sewage disposal plant. She is not qualified. 

The Court: I wi11 allow the question. 
lVIr. DeTurck: Exception. 
(Question read.) 

A. We do not consider it has any value; it might 
bring four thousand dollars, forty-five; possibly a 
certain class of people might buy it; none of our 
fallowing, no one that we-at the present are inter- _ 
ested in would consjder a proposition of that kind. 

l\Ir. Morrison: Cross-examine. 

Cross-examination bv Mr. DeTurck: ., 

Q. And y·ou attribute that to the construction of 
the sewage disposal plant, do you not? A. I beg 
your pardon? 

(Question read.) 

A. I do. 
Mr. DeTurck: I move the testimony of 

the witness be stricken 011t 011 the ground 
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Ire11e I. Gilmore, cross .. 

she is not properly qualified to testify to the 
depreciation. Read the last question. 

The Court: Read the last question and 
answer. 

(Last question and answer read.) 
The Court: It seems to me she is not qual-

ified. The rule is, I take it, in order to pred-
icate testimony or give an opinion as to the 
value that is lesse11ed from the farmer value, 
there must he son1e experience with a given 
kind of sewer. 

Mr. Morrison: Our conception of the law 
on the thing is about as Mr. DeTurck says. 
A witness who had not certain qualifications 
could not testify to depreciation. Our con-
ception is a real estate agent like this lady 
is who had bought and sold freely in the 
neighborhood before and is now buying and 
selling in the neighborhood may testify as 
to values at one time and values at another. 
We admit that this fixes the depreciation, 
but we do not asl{ her to state the deprecia-
tion. 

(Further argument.) 
The Court: I will permit that question to 

stand. 
Mr. DeTurck: I ask an exception. · 

Q. Now, you say that the depreciation is approx-
imately $7,000.00 in the value of this property? 

Mr. Morrison: Objected to as improper 
cross-examination. She said nothing of the 
kind. 

Mr. DeTurck: She said the difference. 
Mr. Morrison: She did not say that. She 

said what the two values are. 
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Irene I. Gilmore, cross. 

Mr. DeTurck: I think it is proper cross-
examination. 

The Court: No. She has given two val-
ues. 

Q. You say the property in 1925, that is, before 
the construction of the sewage disposal plant, ,vas 
$11,000.00? Is that right? A. I said somewheres 
between ten-five, and eleven tl1011sand. 

Q. And you say its present value is about 
$4,000.00? A. It is hard to fix a value. It is al-
most impossible to sell a place of that kin~. 

Q. Well, can you fix a value? A. It would have 
. . 

to be to a class of people that a very small amount 
of money would appeal to them. 

Q. I know; but you should ~x some value. \V~at 
value do you fix as the present value of the En-
never property? A. V\T ell, if the price was set at 
four thousand, possibly f c;>rty-five hundred, it might 
induce a_ certain class of people to buy. 
By the Court: 

Q. What, in your judgment, is the value now, 
as an expert; not what someone would be likely to 
give, but what you could get; what is the value? 
A. I consider forty-fiv.e hundred as a big value for 
the place at the present time. 
By Mr. DeTurck: 

Q. And how do you account for the diff ere11ce in 
the value in 1925 and the value at the present 
tin1e? A. Well, because of the general condition 
there. People buy according to general conditions. 

Q. What condition are you speaking about? A. 
The sewer disposal plant, and the odor. 

Q. And nothing else? A,. I do not know of any-
thing else would cause a depreciation in value. 

Q. In other words, your difference in value is 
based on the fact that tl1e sewage disposal plant 

.. 
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Edward I_J. Benson, direct. 

has been constructed there, and is now operating? 
A. The difference is that people won't buy a place 
of that kind and pay a fair price for it. 

Q. Yes. Because there is the sewage disposal 
plant- A. Right in the back there, yes. 

Mr. DeTurck: I again move that the tes-
timony of this witness as to the value after 
the constructon of the plant be stricken out. 

. The Court: No. I will permit it to stand. 
Mr. DeTurck: I ask an exception. 
Mr. West: That is all. 

By Mr. DeTurck: 

Q. Wait a minute. How old is that house? A. 
Well, I have-I do not know just how old it is, but 
I know it is sixteen years old anyway, because I 
used to go down there around that time, my chil-
dren used to bathe in the brook there. 

Q. Of what is it built? A. Of what is it built? 
Q. Yes. A. Cement block. 
Q. How many rooms? A. Six. 
Q. All right. 

Mr. DeTurck: That is all. 
Mr. Morrison: That is all, Mrs. Gilmore. 

EDWARD L. BENSON, sworn as a witness on 
behalf of the plaintiffs, testified as follows: 

Direct examination by Mr. Morrison: 

Q. Mr. Benson, where do yo11 live at this time? 
1 A. Teaneck. 

Q. Did you ever live in Bergenfield or Dumont? 
A. Yes, sir . 

J 
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Edward L. Ben.son, direct. 

Q. And where? A. On Armour Place, right next 
to Mr. E.nnever. 

Q. And in what years did you live there? A. I 
move .d there in September, 1923, and moved from 
there in the last week in March, 192'6. 

·Q. While you were living there, did you at times 
visit l\'1r. Ennever, and go into his property? A. 
Oh, yes, occasionally. 

Q. Will you tell the jury, please, what Mr. En-
never's property looked like before this disposal 
plant was erected, and what it looked like after 
tpe plant was in operation? A. Well, my idea of 
l\1r. Ennever's property at the time I was living 
there was a very, very well-kept place. · It was-
had shrubbery, fruit trees, a garden, and, in fact, 
he put many, many hours of good, hard work on 
that place, and he had that a very-one of the 
most attractive places in Dumont. That is my idea 
and impression of Mr. Ennever's property. 

Q. Now, how did it look to you after tl1is plant 
got in operation, just before you moved, for ex-
ample? A. Well, I moved in lYiarch, and the con- · 
dition of his property was about the same. 

Q. Have you been back there since that time? 
A. I was back there about a year ago. 

Q. What did you find the condition to be then? 
A. His property, in my idea, was just as well kept 
while he was living in it. 

Q. What did you find as to the--or did you no-
tice anything f ro1n the sewage dis1Josal pla1Tl? A. 
I noticed an odor. I noticed it ,vJ1ile l "\\'"as out 
there; yes, sir. 
· Q. How many occasions have )rou been there 
when that odor was noticeable? A. I notjced it 
twice · before I moved. 

Q. Have you been back since then? A. Yes, I 
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Edward G. Cram, direct. 

have been back since, and every time I have been 
back, I have noticed the odor. 

· Q. And without going into details, what was tl1e 
nature of the odor? A. It was repulsive. 

Q. Did you ever see the brook discolcred or in 
any way dirty by this sewage disposal pla11t? 1\.. 
I do not remember, Mr. Morrison. 

Mr. Morrison: · Take the witness ~ 

Cross-examination by Mr. West: 

Q. When did you say that you left .c'\.r1nour 
Place? A. I believe it was the last week of :i\1:arch~ 
1926; I think it was the Saturday following tl1c 
Friday. 

Q. Did you rent the property tl1ere, or did yo11 
own the property? A. I rented. 

Q. Did you ever walk along the course of the 
bridge? A. Just walk northerly? 

Q. Yes. To go up that way through the field up 
there? A. Yes, sir; up as far as Madison Avenue. 

Mr. West : No questions. 
Mr. Morrison: That is all. 

EDWARD G. CRAM, sworn as a witness on be-
half of the plaintiffs, testified as follows: 

Direct examination bv Mr. 1\1:orrison: .., 

Q. lVIr. Cram, where do you reside? A. In Clos-
ter, New Jersey. 

Q. I-lave you ever visited Mr. Ennever at his 
property in Bergenfield and Dumont? A. ··res, sir . 

. Q. How frequently? A. Why, only once before 
the disposal pla11t was built. 
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EduJard G. Cram, cross. 

Q. And what was the condition of his place 
then? Describe it briefly to the jury. A. I should 
call it a very beautiful place. It was very pleasant, 
and very nicely kept. 

Q. Have you ever been back there since the dis-
posal plant was in operation? A. Yes, sir. 

Q. What have )ro ·u noticed on those occasions? 
A. An offensive odor. 

Q. And, just briefly, what was the nature of the 
odor? A. Well, it was the odor of sewage; that is 
what it was. 

Mr. Morrison: Take the witness. 

Cross-examination by Mr. West: 

Q. You visited him quite freque11tly, did you, 
after the sewage disposal plant was erected? A. 
Why, 11ot until the first week of May, two years 
ago; but since that time I have been there on sev-
eral occasions. 

Q. You have gone there with your family? A. 
Yes, sir; I have. 

Q. And noticed it the first time you were there 
with your family? A. I was there without my 
family in 1926. 

Q. Yes. and then you came back and brought 
your family? A. With various ones, I have been 
there. 

Q. And you continue to visit him quite fre-
quently? A. I may have been there half a dozen 
times. 

Q. All in spite of the odor? A. Well, we did 
not stop there. We just drove up to his house, and 
went away again. We were only there a few min-
utes, maybe a half hour at most. 

Q. Did you notice this odor before you arrived 
at the Ennever home? A. The other evening, you 

... 
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Edward G. Cram, cross. 

could notice the odor all up and down the street, 
Armour Place. 

Q. How far from Mr. Ennever's home? A. I 
could not say in yards or feet, but the other eve-
ning I 11oticed it as I approached the house; in 
fact, all up and down Armour Place, I would sa·y I 
noticed the odor. 

Q. When you refer to "the other evening," what 
evening do you re~er to? A. Last Thursday eve-
ning. 

Q. Was Mr. Ennever still living there? A. No, . sir. 
Q. You went down to his home, although he then 

was living in Harrington Park? A. Yes, sir. 
Q. Is that true? And Mr. Ennever was there? 

A. Mr. Ennever "\Vas there; yes, sir. , 
Q. And, of course, yo11 did not go to visit him, 

tl1en, did you? A. I went do,vn there with him at 
his request. He wanted to see me about some-
thing. 

Q. You ,vent there so that you could be a wit-
ness in this case? A. Why, I went down tl1ere,--
no, not for that reason. I had already decided to 
do that before. 

Q. ·You had decided to do that? A. Yes, sir; 
because I knew the condition. 

Q. T·hen ~you 11oticed this smell as you ap-
proached the Ennever l1011se? A. Tl1e smell was 
very noticeable. 

Q. And when did you first begin to notice it? 
A. I could not say, except that at the house site, 
at the house site, it is so bad. You can smell it, 
with the window shut, inside of the 110.use. 

Q. Would you say a mile away? A. No. 
Q. I-Ialf a mile? A. Not that much. 
Q. Quarter of a mile? 4. ,v-ell, probably as far 

as that street that Armour Place goes off' from. 
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Q. And at the place where you first began to 
smell this odor, you passed a n11mber of houses? 
A. I passed whatever houses are on Armour Place. 

Q. Yes. A. I do not know which ones they are. 
Q. Yes. 

Mr. West: I think that is all. 
Mr. Morrison: That is all. 

ANNE G. JAME .S, sworn as a witness on behalf 
of the plaintiffs, testified as follows: 

Direct exami11ation by 1VIr. Morrison: 

Q. Mrs. James, "rhere do you live? A. I live on 
Niagara Street. 

Q. In what place? A. Dumont. 
Q. And are you acquainted with Mr. and Mrs. 

Ennever? A. I am. 
Q. Have you occasionally been at their house? 

A. I have. 
Q. And how long have you known the111? A. 

, :~o Well, I was first introduced to them in 1926. 
Q. And since that time, until the present, have 

you, from time to time, visited them? A. I have. 
Q. Did you know their property in Dumont be-

fore the sewage disposal plant was built? A. I 
did not. 

Q. Only since that time? A. Yes, sir. 
Q. Now, on the occasion of your visits to the En-

never house after the plant was built and i11 oper-
4U ation, what, if anything, did you notice? A. Well, 

I noticed the odor. 
Q. Well, just tell the jury briefly how it affected 

you, and what it was, and so forth? A. Well, it 
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was a stench, absolutely. We have often had to 
close the windows to keep the stench from coming 
into the house; even in the dining room; you could 
not possibly eat with the window open. It simply 
had to be closed. 

Q. What season of the year would that be when 10 
the ,vindows would be closed, ~you would have to 
close them? . A. Well, you would l1ave to close 
them in the summer. 

l\Ir. Morrison: You may take the witness. 

Cross-examination by Mr. West: 

Q. How frequently, Mrs. James, did you visit? 20 
A. Very frequently. 

Q. Well, what will you say, a couple of times a 
week, possibly? A. Oh, yes. 

Q. And you had dinner there? A. No; not din-
ner. 

Q. Any meals? A. Yes; with the windows clos~d. 
Q. I said, did _ yot1 have any meals? A. Yes; 

with the wi11dows closed. 
Q. And where -were they served? A. In the din-. 1ng room. 
Q. Yes. And those visits continued from what 

time in 1926? A. Well, probably from the spring 
until they moved. 

Q. And they moved when? A. They moved in 
February of this year. 

Q. And your family also visited? A. l\1y hus-
band. 

Q. Anyone else? A. No, sir. 
Q. And how far do you live from tl1e scene of 

the plant? A. About three to five minute ·s' walk. 
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Anne G. James, cross. 

Q. Yes. This odor noticeable where you live? 
A. Once I got it. 

Q. Only once? A. Yes, sir. 
Q. And on every occasion when you visited the 

Ennevers, correct? A. Absolutely. 
10 Q. Yes. And you did not have to wait u11til you 

20 

30 

arrived right at their property before the odor be-
came noticeable, did you? A. ·sometimes. 

Q. Other times, not? A. Well, other times, about 
half-way up the block. 

Q. About half-way up to what street? A. Half-
way . down Armour Place. 

Q. From what street? A. From Prospect Street. 

Q. Yes. And from the point where you first be-
gan to smell the odor on those other occasions, you 
would pass the property of other people, wouldn't 
you? A. One bungalow. 

Q. Yes. Did you ever have occasion to go down 
to the brook? A. Well, the brool{ runs through 
the property. 

Q. Yes. And you had occasion to notice it, di9 
you? A. I did. 

Q. Did you ever have any occasion to follow the 
course of that brook beyond the Ennever prop-
erty? A. I had no desire to. 

Q. Did you ever follow the course of the brook 
beyond the E.nnever property? A. I have seen it 
flowing past. 

Q. Yes. And have you gone--have you fallowed 
it across, beyond the Ennever property,- A. I 
had no occasion to. 

40 Q. -along the brook? 

Mr. West: That is all. 
Mr. Morrison: That is all. 
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Clara l--1. Ennever, direct. 

CLi\.RA L. ENNEVER, sworn as a witness on be-
half of the plaintiffs, testified as follows: 

Direct examination by Mr. Morrison: 

Q. lvirs. Ennever, you are the wife of Harry En-
never, who was a witness earlier today? A. I am. 10 

Q. And you lived with him in his home at Ber-
genfield during the time that he has been there, 
have yo11 not? A. Yes, I have. 

Q. How many persons are in your family? A. 
There are five. 

Q. Your husband and yourself? A. And three 
children. 

Q. And how old are your children, please? A. 
The youngest is seven, the next one is seventeen, 
and tl1e oldest is twenty-one. 

Q. You remember going to live in this property 
when there was no sewage disposal plant there? 
A. I certainly do. 

Q. Will you tell the jury just briefly what sort 
of a place you had there before the sewage dis-
posal plant came? A. I had a most beautif\11 
place, I think. It--well, there wasn't anything in 
it tl1at you could-object to in any way; it was beau-
ti ful. It had a very beautiful brool{ going through, 
and which I liked to sit at very often, and used to 
like to bring my company do,vn to, and I served--
very often served refreshments out alongside of 
the brook, and, altogether, it was a very bea11tiful 
place. 

Q. Now then, since the sewage· disposal plant 
came in there and went into operation, ,vhen did 
you fir st notice a change other than tl1e mere con-
struction of the plant? A. Why, I noticed a change 
in the spring, the fallowing year after the plant. 
was built. 
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Clara I~. Ennever, direct. 

Q~ What was the change? A. The odor was 
very bad. 

Q. And has that continued from that time until 
this? A. Yes, it has. 

Q. Has it been continuously bad, or has it bee11 
worse at some times than others? A. Worse at 
some times than others. 

Q. And when did you notice it worse? A. Well, 
different parts of the time; sometimes, of course, 
on cloudy days, it would be worse. 

Q. Did the direction of the wind have anythir1g 
to do with it? A. Oh, yes. When the wind came 
from the disposal plant, I smelled it always. 

Q. What have you noticed as to the co11dition 
of the brook itself as it flows througl1 your prop-
erty? A. Why, the condition of the brook, you 
mean, today? 

Q. Yes. A. Is quite different from what it was 
before. It is-there is a sort of scum that floats 
along it, and it is filthy. 

Q. You had some way of crossing the brook 
when you used to serve refreshments down by the 
brook, did you not? A. Yes. We had a bridge 
that Mr. Ennever built. 

Q. Is that there today? · A. No, it is not. 
Q. Do you know how it came to-came not to 

be there? A. Yes, I do. 
Q. And how was it? A. It was a heavy rain-

storm that-that flooded the brook and raised to 
such a height that it broke away from the sides. 
And it was in such a condition that Mr. Ennever 
had to take it down next day, because we could 
not go across. 

Q. Now, Mr. Ennever has spoken of one or more 
occasions when you went with him over into the 
sewage disposal plant. Do you remember going 

,,, .. 
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Clara L. Ennever, direct. 

with Mr. Ennever into the sewage disposal plant 
at any time? A. Yes, I do. 

Q. And what time? A. Well, several occasions. 
Q. Tell us one, please? A. One was when the 

pum ·p was on the bridge. 
Q. )~ou went over and saw that? A. Yes, I did. 10 
Q. Who did you see there at that time of the 

Borough people? A. Mr. Harra and three · of his 
assistants. 

Q. What was another time when you went there 
witl1 Mr. E.nnever? A. Well, we went over on sev-
eral occasions. 

Q. Did you ever see the water comi11g out of 
these san9--beds by any other means than tl1rough 
these pipes at the bottom? A. Yes. 20 

· Q. When? A. Well, I could 11ot tell you exactly 
when, but I remernber the water having flown 
over. 

Q. And wh _ereabouts on the sand-beds did that 
happen? A. On the end nearest to our property. 

Q. What -was the effect of the water flowing over 
the top of the bank of the sand-beds? A. Why, it 
broke away part of the bank . 

. Q. About how large a piece broke away? A. 
Well, abo _ut six or eight inches · deep. 

Q. How wide? A. Well; just a narrow stream, 
just enough to break through. 

· Q. And through that break, was there anything 
flowing .? A. Yes. 

Q. \Vhat flowed through? A. The water that 
was not clear. 

Q. Water from the IJool over the sand-beds? A. 
Yes. 

Q. Have you ever seen the sludge drawn out 
from these tanks and put on the sludge beds? 

lVIr. \\Test: I object to that-~-
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Clara I~. Ennever, direct. 

A. Yes. 
Mr. West: -as not binding on the def end-

ants. 
The Court: What? 
Mr. West: Not binding 011 the defendants, 

the same question raised on Mr. Ennever's 
testimony. 

Mr. Morrison: I will ask her who did it. 
The Witness: I think 1\ir. Harra did it. 
Mr. West: I object to th.at on the grot1nd 

that is not binding on the defendants. 
The Court: Well, it is only showing what 

was done. 
Mr. lVIorrison: The engineer testified, jn 

the normal operation of the plant, these set-
tling tanks took the solids and that they 
were designedly thrown out on these slt1dge 
beds. Now, I am just asking the witness if 
she had seen that done. 

The Court: I will allo,v it. 
Mr. Morrison: I am going to ask in a mo-

ment what the effect of it was. I will say 
that, frankly. 

The _ Court: I will allow the question. 
Mr. ,vest: Exception. · 

Q. Have you ever seen the sludge brought 011t 
of these settling tanks and onto the sludge beds? 
A. Yes, I have. 

Q. And by whom was it done? A. Mr. Harra 
and his assistants. 

Q. Now, when it was done, what did vou notice? .., 

A. I noticed a terrible smell. -
. , 

Q. Worse than at other times? A. ,Yes, worse 
than other times. 
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Clara l.J. Ennever, cross. 

Q. How long did that last after the sludge had 
been drawn out onto those beds? A. For some 
time. 

Q. Well, can you make it a little more definite, 
a 1nin11te or two, an hour or two, a day or two·? A. 
Oh, yes; for a day or two, anyway. 

Q. Or longer than that, perhaps? A. Yes; longer 
than that, sometimes. 

Q. ·when "\\1ould that smell from that solid, from 
that sludge, ,vhen would it stop? A. Well, I did 
· not take notice to that. 

Q. Did :you smell this odor when you were in-
side of your house? A. Yes; I could. 

Q. What times of the day was it most annoy-.. 
ing? A. Well, sometimes morni11gs, someti1nes af-
ternoons, sometimes the whole dav . ., 

Q. And ,vould you notice it when you ,vere serv-
ing and eating your meals'? A. I certainly did. 

Q. Did you notice it when you were going to 
sleep at night'? A. 0 h, yes. 

Q. Did it ever ,vaken you during the night'? A. 
Well, I did not sleep very good while that disposal 
plant was there for the simple reason ·that we l1ad 
the windows closed a good n1any nights. 

Mr. l\tlorrison: You may cross-examine. 

Cross-examination by Mr. West: 

Q. J\lrs. Ennever, I sho,v you a picture marked 
P-7. Are they your cl1ildren '? A. (Referring) One 
of them. 

Q. One of them. And the other children are- --
A. Neighbors' children. 

Q. -neigl1bors' children'? Is that the youngest 
child? A. Yes. 
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Q. When was that picture taken, do you kno,v? 
A. Why, yes; that must have been taken in nine-
teen-about 1924. 

Q. Now, calling your attention to the time when 
you said your property was flooded, I believe you 
said that that was immediately fallowing or during 
the course of a very heavy rain-storm, did you not? 
A. Well, about the time of a rain-storm. 

Q. 'Yes. And that was in 1927? A. Yes. 
Q. Last year, in the month of August, do you 

recall? A. Yes. 
Q. And there was a great deal of rain just.about 

that time? A. Yes. 
Q. Now, not only your property was flooded, is 

that correct, but also all the surrounding prop-
erty? A. Not all the surrounding property. 

Q. Well, a great deal of the surrounding pro1J-
erty? A. A few of them, I didn't~-

Q. I beg your pardon? A. · A few of them. 
Q. Yes. I mean the flood ,vas not confined to 

your property _alone, was iti A. No. 
Q. And, generally, nortl1 along the brook, the 

property was _flooded? A. Yes; not as much as 
ours. 

Q. I beg your pardon? A. Not as much as ours. 
Q. Not · as - much as yours? A. No. 
Q. But to some extent? A. Yes. 
Q. Yes. Now, you know the point where the 

drains enter the brook from the sand filter, don't 
you? A. Yes. · 

·Q. I think there are some . five or six different 
places where they enter? A. Yes. 

Q. Now, above tl1e brook it is perfectly clear, 
isn't it, the water? A. Yes. 

Q. It is clear at all times? A. \Vell, I have not 
been up there at all times. 
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Q. Yes. But on every occasion when you have 
been up above where the pipes enter from the sand 
filters, the water is clear? A. Up above, yes. 

Q. Yes. And it is not muddy or cloudy, or any-
thing of that kind? A. No. 

Q. Is it? And I suppose yo11 have been up there 
on a great many occasions? A. Not a great many 

. occasions. 
Q. Well, how man~y shall we say, to be fair? A. 

Oh, I did 11ot go up there ver~y often. 
Q. Yes. A. Perhaps two or three times. 
Q. But on every occasion, tl1ere was not, appar-

ently, as far as you could see, any pollution or any 
discoloration to that brook until it reached the 
sewage disposal plant, is that correct? A. That is 
correct. 

Q. Now, the conditions which you complain of, 
are they worse or better 011 a clear day? A. Well, 
I would not say they were entirely all right on a 
clear day. It depends on the- ---

Q. But on a muggy-pardon n1e-on a muggy 
day such as ,ve had ~yesterday, they would prob-
ably be worse tl1an usual, wouldn't they? A. Well, 
ves . ., 

lVIr. Morrison: I object to the probability, 
if the Court please, speculating in this case. 

Mr. West: I withdraw tl1e question. 

Q. I say, on a m11ggy da~y, the conditions ,vould 
be worse, wouldn't the:y, tl1an on a nice, clear day? 
A. More or less. 

Q. Yes. . Now, prior to the co11struction of this 
plant, it was all high ground right in the vicinit)r 
of your ho1ne, wasn't it? A. It was not l1igh. 

Q. No? And the level of the land was about the 
sa1ne as there exists at the present time, except so 
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far as changed by the construction of the plant? 
A. Yes. 

Q. Is that right? A. Yes. 
Q. And the vegetation is about the same now as 

it was prior to the construction of the plant, except 
insofar as the part of the ground is occupied by the 
plant at the present time? A. ·Yes. 

Q. Is that so? A. Yes. 
Q. The type of vegetation is the name no,v as ex-

isted prior-- A. Yes. 
Q. --to that time? And it ,vas not swampy at 

all, was it'? A. I did not consider it swampy. 
Q. No. It was so that an)rbody cot1ld walk do,vn 

from tl1e place where the plant is now located, 
out by Armour Place, without getting their feet 
wet, or anything of that l{in d? A. Yes. 

Q. Quite dry? A. Quite dry. 
Q. It was not necessary to jump from a clum1) 

of grass to a clump of grass to get up to Armour 
Place, ,vas it? A. No. 

Q. And the conditions then were about the same 
as they are now, is that right? A. Well, I do not 
understand what yot1 mean. 

Q. The conditions in respect to the ground 
around your home before the erection of tl1e plant 
were about the san1e as they are now? A. Yes. 

Q. Yes. Now, while your children and the 
neighbors' children were bathing in these s,vim-
ming pools, one of which was on your property and 
the other 011 the other property, do yo11 know any-
thing about the sewage disposal plant at West En-
glewood that ,vas en1ptying raw sewage into the 
brook? A. No, I do not. 

Q. Did you kno,v that into this low land, this 
pocket- _ -there was generally a pocket there where 
the plant now exists, was there not, low land? A. 
Well, it depends what you mean, a pocket. 
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Q. Well, the water would drain, wouldn't it, 
from the high lands down into that section? A. 
Somewhat. 

Q. Yes. And prior to the construction of the 
sewage system in th-e Borough of Bergenfield, there 
were cesspools, is that true? A. I do not know of 
any cesspools. 

Q. Well, how was the sewage disposed of, then? · 
A. Oh, yes, there were cesspools. 

Q. Yes. And isn't it a fact that an overflow from 
the cesspools drained do"rn into this pocket or low 
area and into the stream that passed through yo11r 
property? A. I do not know of ·any. 

Q. Now, you did have many friends who visited 
you? A. I certainl:y did. 

Q. After the construction o_f the plant? A. Yes. 
Q. Some of them have testffied here today? .i\ .. 

Yes. 
Q. And they continued to visit you, didn't tl1ey? 

A. vV ell, of course. 
Q. Yes. Now, in 1926, this plant. was put in op-

eration, wasn't it? A. Yes. 
Q. And in 1924, there "rasn't any plant in oper-

ation? A. No. 
Q. Was there? r\nd you bought your property 

in Harrington Park in the year 1924, didn't yot1? 
A. Yes. 

Mr. \\Test: 1'hat is all. 

Re-direct examination by Mr. l\'1orrison: 

Q. lVIrs. Ennever, Mr. West has asked yo11 about 
the conditions with reference to this smell, ,vheth-
er it was different on a cloud)r day or a muggy day, 
I think he said, or a clear day. Did the condition 
as to smell also var:y ,vith what the 1nen were do-
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ing over there at the plant? A. Yes, it had a lot to 
do with it. 

Q. And when was the smell worst in relation to 
what they were doing over there? A. Well, there 
were a good many days when they were upsetting 
the sludge, for instance. 

Q. Yes. A. Working in the sludges. It was very 
bad those days, whetl1er it was clear or cloudy. 

Q. What do you mean by upsetting the sludge? 
A. Well, the sludge--! do not know, tl1ey work in 
the sludge with shovels, and they took · the sludge 
from the sludge beds on shovels and put that in 
wagons and took it awa_y. 

Q. When they were doing that-- A. And when 
they were disturbing that, it smelled very bad, re-
gardless of the dampness. 

Q. And when they were doing that, it did not 
make any difference whether it was a sun-shiny 
day or a foggy day? A. No, it did not. 

Q. Now, you have walked from your house 
around to the plant recently, around through yo11r 
Dumont property, and up on the side of the sand-
beds, a11d walked into the plant, have you not? A. 
Yes, I have. 

Q. Is the condition · of tl1e ground as you walk 
along there the same as it was before this sewage 
disposal plant was built? The kind of ground as 
you walk over there, can you remember how you 
walked, and what you stepped on, and so forth? 
A._ Well, yes, it was all right until you got right to 
the disposal plant, then you had to step over some 
marshy ground. 

_Q. Yes. What is there now where that marshy 
strip comes dow11 there? Have you noticed any-
thing there? A. Yes. There seems to be a stream 
that comes from somewhere. 

Q. What kind of a stream is it? A. Well, it was 
muddy .. 
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Q. What was the condition of the surface of the 
ground there as to color? A. It was very black. 

Mr. Morrison: That is all. 

Re-cross-examination by l\tlr. West: 

Q. Now, the odors you have just described, I 
suppose they were more or less noticeable in the 
entire neighborhood, weren't they? A. Well, I did 
not inquire. 

Q. Well, did you only notice those offensive 
odors when you were at your property, or before 
you arrived at your property? A. \Veil, often be-
fore l arrived. 

10 

Q. A11d quite some distance away, I suppose? A. 20 
Well, as far as Prospect Street, as far as Niagara 
Street. 

Q. And Niagara Street, that would be how far 
from the plant? A. Tw ·o blocks away. 

Q. Two blocks a"ray? A. About three. 
Q. Five or six hundred feet? . A. Oh, a little 

more than that. 
Q. And that ,vould be the general radius of the 

smell, would you say? A. Well, at times. 30 
Q. At times? A. There were times that I-- -
Q. Are you talking now when the smell was at 

its worst or when it perhaps was not quite so of-
fensive? A. I do not quite get what you rnean. 

Q. Well, wl1en the s111ell was at its worst, would 
it extend beyond Niagara Street? A. Yes, it wot1ld. 

Q. Yes. And how far beyond Niagara Street? 
A. Well, I have noticed it as far as l\'ladison Ave-
nue. 

Q. And that would be how many blocks from 
the plant? A. About five. 

Q. About five blocks? A. Yes . 

40 
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Q.·. And you would say that that would be the 
general radius of the smell, .about five blocks 
around the plant? A. Yes. 

Q. And it was the smell, was it not, that you 
primarily objected to? A. ,v ell, it was that and 
the proximity of the plant to our house. 

Q. The smell and the proximity of the plant? 
A. Yes. 

Q. 1.,hose were the objectionable features? A. 
Yes. 

Q. And the smell, you say, could be observed, 
he noticed, from time to time, in a radius of about 
five blocks from the plant? A. At times. 

Q. Yes. And at other times, why, possibly a 
radius of two blocks from tl1e plant? A. Yes. And 
there were times when it only smelled at our place. 

Q. I see. And that and the proximity of the 
plant are the two obj'ectionable features'! A. Yes. 

Q. Yes. A. And the--
Q. And the proximity of the plant- is very ob-

jectionable because of the fact that the -smell ema-
nates from the plant, is that correct? A. No. It 
is a sewage disposal plant. 

Q. Just the idea that there is a plant tl1ere? A. 
Yes. 

Q. Yes. 

Mr. West: That is all. 

By Mr. lVIorrison: 

Q. You do object, do you not, Mrs. Ennever, on 
the ground that filth comes down thro11gl1 the 
water in your brook? . A. Yes. 

Mr. West: I object to that. 
The Court: Sustained. 
Nlr. West: There is one question _ that _ I 

overlooked, if the Court will indulge ·me . . ,,. .. 
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Motion for Non-Suit. 

By Mr. West: 

Q. When did you start to build the house in Har-
rington Park? A. September, 1927. 

Q. 1927. 

Mr. West: That is all. 
Mr. Morrison: T'hat is all. We rest. 

The Plaintiffs Rest. 

Mr. DeTurck: May it please your Honor, 
I now move for a nonsuit on the ground that 
the plaintiff has not shown he is entitled to 
maintain this action against the Boroughs 
of Dumont and Bergenfield because of the 
principles of law laid down in the case of 
Waters vs. The City of Newark, 56 New Jer-
sey Law, 361; Harrington vs. The To,vnship 
of Woodbridge, 70 New Jersey I.Jaw, 28; 
Buckalew v. The Board of Chosen Freehold-
ers of lVIiddlesex County, 91 New Jersey 
Law, 517; Ansbro v. Wallace, 126 Atlantic, 
426; and Caruso v. 1VI011tclair, 98 Atlantic, 
670; and Callan v. Passaic, 6 Advance Re-
ports, 897. 

I realize that Mr. Morrison is relying 011 
the case of Garrison v. The Borough of Fort 
Lee, but I think that this case is clearly dis-
tiliguishable fron1 the Garrison case in that 
the nuisance complained of in the (i-arrison 
case affected Garrison alone. In this case, 
it affects everybody in tl1e immediate vicin-
ity of the sewage disposal plant and for a 
distance of a mile down the stream and, 
therefore, if there is any remedy ,vhatso-
ever, it is by indictment against the mem-
bers of the local councils. 

10 

20 

30 

40 



10 

20 

40 

130 

Walter B. Barra, direct. 

The Court: I will hear you, Mr. Morri-
son. 

(Argument.) 
The Court: I will deny your motion. 
Mr. DeTurck: I ask for an exception. 

The Defendants' Case. 

WALTER B. HABRA, sworn as a witness on be-
half of the defendants, testified as follows: 

Direct examination by Mr. DeTurc]{: 

Q. Mr. _ Harra, what is your business? A. Super-
intendent .of the disposal plant for Bergenfield and 
Dumont. 

Q. Are you licensed by the State? A. I an1. 
Q. And what kind of a license do you hold? A. · 

For a-to operate primary and secondary treat-
ment plants. 

Q. Now, the ·plant ·at Bergenfield, is that a pri-
- mary treatment or secondary treatment or both? 

A. Both. 
Q. How long have you been superintendent of 

the plant? - A. Since September the fir .st, 1925; that 
is when I took hold of the plant. 

Q. And when did you start the operation of the 
plant? A. _ October the 6th, 1925. 

Q. And has the plant been running ever since? 
A. It has. 

Q. And you have been in active charge of the 
plant? A. I have. 

Q. Anybody to he_lp you A. Well, fron1 time 
to time there has beeri men added to my staff. 

Q. How inany men have you now? A. At the 
present time, three besides myself. 

• 

,. " 
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· Q. And what are your duties, and what are the 
duties of your men? A. To do exactly as they are 
told. 

Q. Well, who gives you your instructions? A. 
My instructions come through the State Board of 
Health, a11d through the designer of the plant. 

Q. But from day to day, what do you do arot1nd 
the plant? A. Take care of the sewage as it comes 
in, care for the plant, in general, dispose of all 
sewage, without a nuisance possible. 

Q. The sand-beds, are they cleaned fro1n time 
to time? A. They are. 

Q. How often? A. Well, just when the occa-
sion requires it; but there is a rule, that is, Sep-
tember-well, in the fall and the spring of the 
year. 

Q. I noticed you raking the other day." A. The 
ralcing is done as soon as the water goes dow11 on 
the bed . . 

Q. How frequently is that done? A. Every day. 
Q. Every day? A. If possible. 
Q. And what equipment have you for that pur-

pose? A. A Fordson tractor, with a 120-tooth har-
row; · I have a scraper, Shafer scraper, for scraping 
the surf ace of the bed. I also have a cart used for 
to remove the sludge and other debris that accum-
ulates. 

Q. Is the sand changed fro1n time to tin1e? i-\. 
Not on the surface of the bed; it has not been 
changed as yet. The sludge beds, yes. 

Q. Now, does any solid substance pass from the 
dosing tank to the sand filters? A. None that is 
visible. 

Q. In other words, where is the solid substance 
tak~en out of the substance"! A. In the septic tanks. 

Q. And that is before it reacl1es the dosing tank'? 
A. What is that question? 
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Q. That is before it reaches the dosing tank'? A: 
It is. 

Q. And how is the water gotten from the dosing 
tank to the sand filters'! A. It passes u11der the 
pump house, across the bridge, through five sepa-
rate culverts, and it is distributed on each sand bed 
by means of a trough on each bed. 

Q. Now, what is the nat11re of the water which 
flows from the sand beds after it has been filtered? 
A. Clear. 

Q. I believe you took a sample from the ef-
fluent? A. r did. 

Q. From the place where the effluent passes out, 
and showed the jury yesterday, did you? A. I did. 

Q. And is that always clear? A. It was. 
Q. I mean, does it always come out that clear? 

A. From my tests, it always shows the same. 
Q. Have you tested that effluent from time to 

time? A. Every day. 
Q. And what test did you give it? A. Give it the 

methylene blue test. 
Q. And what does that show, if anything? A. If 

there is any organic matter in the water, the blue 
goes back to its color; in · other words, the blue is 
decomposed and it goes back to white. 

Q. clave you any method of testing the purity 
of the water which comes out of there? r'\.. No, I 
have not. 

Q. You spoke yesterday about ninety percent. 
What were you referring to'! A. That was the 
stability test on the methylene test; in other words, 
my effluent stood up under the methylene blue 
test. 

Q. Yes. 1'hat shows ninety percent pure? A. 
Yes. 

Q. Now, lVIr. Ennever has testified that on ··one 
occasion you pumped raw sewage into , the brook; 

i 
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is that true? A. That is not true. T'here was a 
purnp put on the bridge by a contractor to get rid 
of water that accum11lated in the bottom of the 
well in the dosing tank to necessitate a repair on 
the guide of the float of the dosing apparatus. 

Q,. Who was the contractor? A. Burns & Hall. 
Q. I show you an Exhibit, P-16, a11d ask you if 

that is the pump you ref erred to? A. (Ref erring.) 
That may be it. 

Q. Well, did you ever use a pump to pun1p any 
sewage from the tank to the brook? A. Never. 

Q. And you say that this was used in order to 
make some repair? A. It was. 

Q. In the dosing tank? A. It was. 
Q. And what was the nature of the defect which 

developed in the dosing tank? A. The guide for 
the float broke, due to a heavy flow of water, and 
the float twisted and broke off tl1is guide at the 
bottom. 

Q. Was there any other way of repairing that 
except by pt1mping that out? A. There was not. 

Q. Now, the stuff that was pumped out by Burns 
J~ Hall, was that raw sewage? A. It was 11ot. 

Q. What was it? A. It was the sewage that had 
passed through threP eleinents of the plant and 
had been in the . dosing tank. 

Q. Had gone through three ele1nents, you say? 
A. Exactly. 

Q. And all the solids had been removed; is that 
right? A. Yes, sir. 

Q. How long was that pump in operation? A. 
Part of one afternoon, and the morning of the next 
day. -

Q. Now, Mr. Ennever testified tl1at there was 
some pump in the building shown in Exhibit P-17. 
Is there a pump in tl1ere? A. "t\Tl1at is that, the 
controller house? 
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Q. Yes. Is there a pump in there? A. T·here is . 
an air compressor. 

Q. Is there a pump in there, a water pu1np? A. 
No, sir. 

Q. Or a sewer pump? A. No, sir. 

Mr. lVlorrison: We object to that. We 
think that is a pump. We thi11k he is play-
ing with a word there. 

Q. tlas that compressor anything to do with the 
flow of the water? A. Not in the plant. 

By the Court: 

Q. What do you use it for? i\.. It is used to raise 
the sewerage from a low level to a higher level; 
out on Prospect near Maple lane there is a low 
level sewer, and there is an ejector pot set down 
in the lower-in the chamber, and the air is con-
veyed from the controller house to this ejector pot; 
as sewage flows into the ejector, there is a float 
inside there that rises and allows the compressed 
air to enter that chamber; as it does, the valve is 
shut off, the air forces th.e sewerage from the ejec-
tor up into the main line, and automatically closes 
off when the job is finished. 
By Mr. DeTurck: 

Q. That has nothing to do with the pla11t at all, 
has it? A. Nothing at all, except that the machin-
erv is there . .., 

Q. Now, how far _ is that away from the plant, 
the place where this air is conveyed to? A. I 
s_hould judge about two thousand feet. Tl1at is 
approximate. 

Q. Air is conveyed two thousand feet, down to 
some other point in the Borough of Dumont? A. 
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In the Borough of Bergenfield, where that ejec-
tor pot is. 

Q. And this house, or this controller house, 
merely houses the machinery to do that pumping; 
is that right? A. Yes. 

Q. By the way, have you ever dru11k any of the 10 
effluent that came out? A. I ·have, on several oc-. cas1011s. 

Q. Have you ever used it to make coffee? A. 
No, not that I know of. One of the young men 
did. 

Q. You spoke about a primary treatment and 
secondary treatment. You say that you give the 
sewage two treatments i11 Bergenfield and Du-
mont? A. We do. 20 

Q. Now, do you know of any sewer that only 
gives it one treatment? A. Yes, sir. 

Mr. lVIorrison: Objected to as immaterial. 
1'he Court: Sustained. 
Mr. DeTurck: I want to show the differ-

ence. 
Mr. Morrison: If some sewers do .not treat 

it at all, what difference does th.at make to 
us? 

The Court: Well, the hour of adjourn-
ment has come. vV e will take a recess ·un ti ~ 
two o'clock. 

Recess. 

After Recess. 2 :00 o'clock P. lVI. 
Mr. DeTurck: Mr. Harra. 

WALTER B. HARRA, recalled as a witness on 
behalf of the defendants, testified as follows: 
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Direct examination by Mr. DeTurck (continued) : 

·Q. I show you Exhibit P-17, the lower pict11re 
of the two, and ask you whether you ever pumped 
raw sewage fron1 the plant to the brook'? A. Nev-
er. 

Q. What is the ,vater you see flowi11g from the 
pipe shown in the lower picture? A. That is the 
- to all appearances, it looks like the drainage 
from the sludge bed. 

Q. And is that raw sewage? A. It is not. 
Q. Through how many processes has that water 

gone before reaching that point? . A. That is the 
fifth process. 

Q. And it has to go through a sand filter before 
reaching that point? A. It does. 

Q. Where is the sand filter, east of the brook or 
west of the brook? A. That is east of the brook. 

Q. And located where? A. On either the north 
or the south side of the septic tanks. In other 
words, known as the sludge drying beds. 

Q .. \\There, with relation to the sludge beds? _ A. 
\ \' hat is that? 

(Question read.) 

A. That is the sludge beds. 
Q. And you mean, under . the sludge b·ed~ there 

is a drain, is that right? A. T1here are drains. 
Q. And a sand filter? A. Sand-sand and grav-

el with drainage pipes underneath. 
Q. Now, is there an~y n1ethod of pumping raw · 

sewage into the brook from the pf ant? A. Abso-
lutely none. 

' . ' 

Q. Is it possible to pump raw sewage · from the 
plant into the brook? A. It is not. 

" 
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Q. And was that ever done? A. Not to my 
kno'wledge; and I l1ave been there every day ex-
cept Sundays and holidays. 

Q. Is there a valve ,vhich permits you to drain 
the dosi11g tank into the brook? A. Yes, sir; there 
is one on the northeast corner of the tank, and 
there is one 011 the southeast corner of the tank. 

Q. Of the dosing tank? A. Of the dosing tank, 
yes. 

Q._ And through how many processes has that 
gone when it reacl1es the dosing tank? A. Three. 

Q. Now, how often is the sludge dredged from 
the septic tanks? A. Do you mean drai11ed off 
from the septic tanks? · 

10 

Q. Yes, yes. A.. About every six months. 20 
Q. And is that sludge treated in any way after 

you draw it off? A. It is covered with deodorant. 
Q. And why is that done? A. Just to eliminate 

any possible odor that may arise · from it, due to 
n1ethane gases. 

Q. Is that treatme11t required by the State Board 
of Health? A. It is. 

Q. Is it lime? A. Well, I have used lime, and 
I- at the present ti1ne, I use "finitas," . which is a 
deodorant and disinfectant. 

Q. Now, lVIr. En11ever testified that you had put 
li1ne on the sludge beds yesterday morning. Is 
that true? A. It is not so. 

Q. Was there any lime on the sludge beds yes-
terday? A. There was an appearance of "finitas" 
on the beds when l got there yesterday afternoon. 

Q. And when was that put on? -A. Some of it 
was put on tl1ere Sunday. I put it on there my-
self. 

Q. Had your placing that "finitas" on there any-
thing to do with this case? · Did you put that on 
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because of this case? A. No. That is a constant 
practice. 

Q. Ho,v often do you put "finitas'' on the sludge 
beds? A. Whenever we see that -it is absolutely 
necessary, and especially wl1en we pump the 
sludge. 

Q. Yes. You say the sludge is drained off only 
about once every six months? A. About six 
months; yes, sir. 

Q. J.\tir. Ennever testified that on one occasion 
you were pun1ping off raw sewage in the brook, 
and you were stopped by some officer. Is that 
true? A. At the time in question, I was cleaning 
the dosing tank, and there is no ra,v sewage going 
into the brook. The water from the dosing ta11k 
was being let out onto -the sludge beds, which is 
supposed to be done. It is the only means we have 
of cleaning the dosing ta11k. 

Q. And after the water leaves the dosing ta!]-k 
and goes to the sludge beds, does it go through any 
other process before it reaches the brook? A. It is 
filtered through the sludge beds and is caught up 
with the tile drains underneath and conveyed to 
the brook. 

Q. And it is sand-filtered, also, too, is it? A. A 
partial sand-filter. 

Q. You have not answered my question. Were 
you ever stopped by any officer during the work? 
A. The officer was called there, an .d he did no ~ 
stop me, because I ·proceeded with my work unti l 
it was finished. 

Q. Was lVIr. Ennever- A. Mr. Ennever was 
there. 

Q. What con~ersation took place, if any, be-
tween you ~nd Mr. Ennever? A. There was a re-
mark passed that I was pumping raw sewage in-

j,1 • 
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Walter B. Ilarra, direct. 

to the brook, and I asked that that accusation be 
made to the officer, and I was willing to go down 
to the police station ,vith him. 

Q. Turn to the jury; speak to the jury. A. If · 
that accusation was made to the officer, I was will-
ing to go to the police station with him. 10 

Q. And did he make the accusation in the pres-
ence of the officer? A. He did not. 

Q. Did you go with the officer to the police sta-
tion? A. No, sir. The officer left without me. 

Q. Yes. And )rou continued your work, did you? 
A. I did. 

Q. And your work was then cleaning the- A. 
Dosing tank. 

Q. -tank? Have you ever examined the brook 
north of the disposal plant? No; south of the dis-
posal plant? A. I have. 

Q. That is the portion of the brool{ before any-
thing from the disposal plant discharges into it? 
A. What is that question, please? 

Q. I sa 3r, the portion of the brook south of the 
point where the disposal plant discharges into it? 
A. I have inspected that. 

Q. And what condition do you find in the bed 
of that brook? 

Mr. Morrison: I object to it unless the 
time is fixed. 

Q. Well, when did you examine it? A. At sev-
eral times, no later than one day last week. 

Q. Well, ho,v soon after the operation, the first 
operation, of -the plant did you exa1nine it, six 
months, a year? A. To the best of my recollec-
tion, about six months or so. 

20 
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Walter B. Barra, direct. 

Q. And what did you find upo11 your examina-
tion of the brook south of tl1e disposal plant? A. 
Fungus growth due to dead vegetation. 

Q. Yes . . Did you discover any odor? A. Odor 
always where there is dead vegetation. 

10 Q. Is that odor any different from the odor 
around the plant? .i\. I do not know what odor 
you have reference to around the plant. 

Q. I mean the fungus, the smell of dead vegeta-
tion. A. Well, you will get the smell of dead vege-
tation all the time aro11nd the brook, especially in 
bad weather. 

Q. ,v ell, is that different, any different fron1 
any smell around the pla11t '? A. I do not ( knov.r 

20 what smell you have reference to around the plant. 

40 

If you have reference to tl1e sludge being brought 
out on the sludge bed,--

Q. Yes. A. --it is different. 
Q. Now, at the time the dosing tank broke, ho", 

long did it take to repair it? A. The dosing tanl{ 
did not break. . 

Q. Well, the valve? A. It was the float, or the 
guide of the float of the dosing apparatus. 

Q. How long did it take to repair that? A. Well, 
the actual repair was done, J• should say, in about 
six hours; three ho11rs of one afternoon, and three 
hours of the next morning. 

Q. Yes. And that consisted of pumping out cer-
tain of tl1e water in it? A. A chamber at the bot-
tom of the dosing tank where the float--

Q. And fixing the float? A. Yes. 
Q. And was that done as soon as you possibl)' 

could? A. Absolutelv . ., 

Q. And at that time, was any raw sewage 
pumped into the brook? A. 1~here was not. 

1; ,. 
• 
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Waler B. Barra, cross. 

Q. Now, there has been testimony about breaks 
ir1 the sand filters. Have you ever seen any breaks . 
in the sand filters? A. Such as soak holes, I have. 

Q. · And in the bank, has there been? A. There 
has been on two or three occasions where water 

· has gone over the edge of the driveway, due to the 
bed being overcharged, due to rain water, and so 
forth. 

Q. Was that treated sewage or was that raw 
sewage? A. 1.,hat was treated sewage. 

Q. So, even though the bank did break, no raw 
sewage was released? A. Raw sewage could not 
get out to the sludge bed-out to the filter beds. 

Q. No raw sewage can get out to tl1e filter beds? 
A. It cannot. 

10 

Q. \Vere those breaks repaired? A. They were. 20 
Q. And l1ow soon after they occurred? A. One 

of them was repaired the next morning; that "\Vas 
on the north side; and the other one was repaired, 
I thi11k, the afternoon after it had happened. 

Q. Now ·, there has been some attempt to show 
that at nights a pump is operated which pumps 
raw sewage into the stream. Is that so? A. 1.,here 
is no such pump around there. 

Mr. DeTurck: Cross-examine. BO 

Cross-examination bv lVIr. Morrison: ., 

Q. Mr. Harra, you spoke about some contractor 
putting in this pun1p on the bridge and fixing some 
part of your apparatus that was brol{eno Who e1n-
ployed that contractor? 

.. 

Mr. DeTurck: I object to that. 
The Court: I will allow that. 

A. That I could not say. 
Mr. De·Turck: Exception. 

40 
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Walter B. Barra, cross. 

Q. Do you know whether he was working for 
the Borough or working for someone else? A. I 
believe he was working for the Borough. 

Q. Now, going over your sewage disposal plant 
in the order in which the sewage moves through it, 
may I ask you whether you ever have to clean out 
the screen chamber? A. I have. 

Q. And about how frequently? A. Once a week. 
Q. And how-- A. Sometimes, more of ten. 
Q. And what is the process of cleaning the screen 

chamber? A. vVe open a gate that allows the ac- . 
cumulation of sand and grit that accumulates in 
the bottom of the grit chamber to flow into the 
southeast sludge bed, or known as Sludge-bed 
Number One. 

Q. That is done about once a week? A. About 
once a week. 

Q. What do you do with the matter that catches 
on the screens there? A. That is taken out, put 
into a pail, and disposed of, buried, and covered 
with either chlorinated lime or "finitas." 

Q. J-low often is that done? A. That is done 
every day, two or three times. 

30 Q. Now, when you go to the next, the settling 
tanks, or septic tanks, how of ten do you l1ave to 
drain those out? A. We pump sludge about twice 
a year. 

40 

Q. And do you pump that all at one time, or 
some at one time, and some at another. A. It is 
according to the flow of the sludge, and the amount 
of sludge that we remove at a time. 

Q. Now, I noticed yesterday when I was present 
there and you were present and the jury, there was 
some sludge on . some of the beds, and some was 
being shoveled away. How long had that sludge 
been on that bed? A. On which beds, for instance? 
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Waller B. Harr(l., cross. 

Q. I think it was on the side toward Ennever's 
house, and the middle bed, as I recall it. P·erhaps 
I am mistaken, but there was one bed there that 
was covered with perhaps a foot of what was ap-
parently dry sludge. A. Well, those three beds 
were flooded at one time or within a day of each 
other, because it sometimes takes more tha11 a da ·y 
to get them flowing good; and that is about two 

• 
weeks, a week or ten days, I should say. 

Q. T'he sludge had been pumped out there about 
ten days ago? A. Yes. Part of it had been re-
moved off one bed, and the other bed is almost 
entirely cleared; some of it was thrown up on the 
side, as you saw. 

Q. And what is this difficulty you have just re-
f erred to in getting it so that it flows freely'? A. 
Well, when the contractors connects house 
connections, and the like df that, there is a 
certain percentage of clay in flaky form gets 
through the grit chamber and gets into the ~osing 
tanl{, and that fornis a mat on the sludge, and we 
have to break that up. 

Q. tlo,v do you do that? A. By means of a pole 
down through the ma11-hole, the top of the tank. 

Q. You take off those m -anhole covers we walked 
over, and take it out through them? A. Yes, sir. 

Q. How of ten do you have to clean out or empty 
out your dosing tank other than by pumping it out 
on the surf ace? A. We never clean it any other 
"'ay; that is the ,vay ·it is; we let the water go out 
on the sludge bed. 

Q. That is the 011ly means you have, outside of 
letting the water go out onto the filter beds? I 

· _have not made myself clear. How often do you 
have to empty the dosing tank by a11y other way 
than discharging the sewage, or whatever you call 
it, across - the bridge, and onto the sand filters? 

• 
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lValter B. Barra, re-direct. 

How often do you have to send it down through 
your sludge beds, or any,vhere else? A. When it 
is absolutely necessary. 

Q. About how of ten has that happened, in your 
experience? A. Well, according to the weather; 
it is about a month, once a n1onth, or son1etimes 
once in two montl1s. 

Q. Now, crossing over to tl1e other side .of the 
brook to these sand filter beds, how often do yo11r 
men have to get in there and rake them and fix 
them, as you say they do? A. That is a constant 
practice, an every-day occurrence, we go on the 
beds. 

Q. Has there ever been a time in your experi-
ence when all of the beds were full of water at 
one time? A. Yes, sir. 

Q. And how long did that condition last? A. 
Offhandedly, I could not say. 

Q. A week or two? A. Possibly. 
Q. And during that time, of course, ·you co11ld 

not get at )rour beds to rake tl1em? A. Could not 
get at the surf ace, 110. 

Mr. l\forrison: That is all. 

Re-direct examination by Mr. DeTurck: 

Q. On the north side of the plant, apparently, 
someone had removed some sludge. Who remov-
ed the sludge from the beds? A. The sludge beds? 

Q. Yes. A. There is a contractor that-,vell, you 
might call him a . contractor, a fellow that has a 
team and a couple of carts; l1e comes around there 
and he gets the sludge and takes it away and sells it 
for fertilizer, and there were other--

Q. Do you know that of your own k110,vledge? 
A. \Vhat is that? 

I 
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Ch.ristoph .er E. Senft, direct. 

Q. Do :you know that of your own knowledge? 
A. Absolutely. 

Q. Is there any smell in the sludge at the time 
he takes it away? A. No, sir. If I may say so, 
there are people come all the way from Jersey City 
and from N)rack and take it away in bags for fer-. 
tilizer. 

Q. In their cars? A.. In their cars. 
Q. In their pleasure cars? A. Absolutely. 
Q. Is it ever necessary for yo11 to dispose of any 

of the sludge in any "ray, or is it all taken away? 
A. We occasionally use it for filling in, such as yol1 
will find on the north side and on the south sid e 
of the sludge beds; where the path "ras only a foot-
path, we have 1nade it wider, especially to accom-
modate 011r tractor and cart. 

Q. Well, the majority of the sludge is taken 
away by third persons? A. Right. 

Q. All right. 

lVIr. DeTurck: Tl1at is all. 
Mr. Morrison: Tl1at is all. 

CHRISTOPHER E. SENF"f, sworn ~s a witness 
on behalf of the defendants, testified as follows: 

Direct examination by Mr. De Turck: 

Q. Mr. Senft, where do you live? A. 43 Merrit t 
Avenue, Bergenfield, New Jersey. 

Q. And are you an official of the Borough of 
Bergenfield? A. I am. 

Q. What office do you hold? A. Building in-
spector. 

Q. How long have you been building inspector 
of the Borough of Bergenfield? A. Since January 
first, 1927 . 

10 
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Christopher E. Senft, direct. 

Q. I-lave you the records of your office here? A. 
I have a copy. 

Q. Who was building inspector before you? A. 
Mr. Timpson. 

Q. Have you the records of his office? A. No, 
10 sir; I have not. They are very cumbersome. It is 

in a great, big volume, waiting-~ 

20 

30 

40 

Q. Well, can you tell me, without your records, 
as to how many buildings have been built in the 
Borough of Bergenfield during the last-or since 
you have been building inspector? A. Since Jan-
uary, 1927, there were 279 buildings erected d11ring 
1927, and 105 up to date; I think that is all. 

Q. 279 and 105, that is 384 b~ildings since J anu-
ary 1st, 1927? A. Correct. 

Q. In Bergenfields only? A. Yes, sir. 
Q. Now, were all those buildings one-family 

dwelling houses? A. No, sir. There are several 
business houses, and altogether, eight two-family 
houses. 

Q. Well now, do you _ l{now anything about build-
ing in Bergenfield during the year 1926? A. Th ,e 
year 1927, there were 42 more buildings erected 
than during th·e year 1926. 

Q. 42 more? A. More. 
Q. That ,vould be 237 buildings in 1926? A. 

Correct. 
Q. And what was the character of the buildings 

built in 1926? A. Principally, one-family dwell-
ings; a large percentage of those were one-family 
dwellings. 

l\1r. De Turck: Cross-examine. 
Mr. l\tlorrison: No questions. · 
The Court: T 'hat is all. 
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J?rancis 1.11. Murphy, direct. 

By Mr. DeTurck: 

Q. One more question: There was one apart-
ment house built, wasn't there? A. One, I think, 
was an apartment house. 

Q. Yes, all right. 

FRANCIS M. MURPHY, sworn as a witness on 
behalf of the defendants, testified as fallows: 

Direct examination fiy Mr. DeTurck: 

Q. Mr. Murphy, what is yo11r business? A. 
Well, real estate and insurance. 

Q. You were formerly building inspector of Du-
mont? A. I was. 

Q. And for what period of tin1e? A. About in 
1921 to January of this year. 

Q. And have you witl1 you any.record of the per-
mits you issued? A. No, I have not. 

Q. During the year? A. I surrendered all rec-
ords to the Borough Clerk. 

Q. Can you tell me without the use of your rec-
ords about how many permits you issued for build-
ings in Dumont during the years 1926 and 1927? 
A. Well, probably a h11ndred. 

Q. Well, did you issue more than you did during 
the previous two years? A. Oh yes, an increase 
every year. 

Q. You say you also are in the real estate busi- · 
ness? A. What is that? 

Q. You are also in the real estate business? A. 
Yes, sir. 

Q. And are }rou acquainted with the Ennever 
property? A. I am. 

Q. I-lave }rou examined it? A. What is that? 
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David J. McGuire, direct. 

Q. Have you examined the Ennever property? 
A. Well, not very closely. 

Q. You have been down around the place, 
haven't ~you? A. Yes, I have. 

Q. And were you acquainted with the place be-
10 fore the disposal plant was built? A. Yes, I was. 

Q. I believe you testified in this case once be-
fore as to the damage which was done to that 
building, didn't you? A. Well, I do not think in 
regards to the damage done to that b11ilding jn 
particular, but I remember giving testimony in 
regards to that location. 

Q. Yes. And how long have you been in the 
real estate business? A. Oh, probably twenty or 

20 thirty years . 

30 

40 

. Mr. Derfurck: That is all. 
l\1r. Morrison: No questions. 

DAVID J. McGUIRE, sworn as a witness on be-
half of the defendants, testified as follows: 

Direct examination bv Mr. DeTurck: .., 

Q. Mr. lVIcGuire, you are the present building 
inspector of Bergenfield, are you not? A. Of Du-
mont. 

Q. Of Dumont? A. Yes, sir. 
Q. You have been building inspector since J a11u-

ary 1, 1928? A. Yes, sir. 
Q. Can you tell me how many building permits 

you have issued in the Borough of Dumont? A. In 
the neighborhood of about 60. 

Q. Single family houses, or apartment houses, 
or what? A. The majority are single families. 
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Katherine Frances Leddy, direct. 

Q. Any stores? A. One or two only, very small. 

Mr. DeTurck: Cross-examine. 
Mr. Morrison: No q11estio11s. 
The Court: That is all, sir. • 

l{ATHE ,RINE FRANCES LEDDY, sworn as a 
witness on behalf of the Defendants, testified as 
follows: 

Direct examination by lVIr. Ferry: 

Q. ,vhere do yo11 live, lVIrs. Leddy? A. In Du-
mont. 

Q. How long have you lived in Dumont? A. 
Eight years. 

Q. What is yot1r occupation? A. Real estate 
broker. 

Q. And how 1011g have you been a real estate 
brol{er? A. Going 011 sixteen years. 

Q. Six? A. Sixteen years. 
Q. Sixteen years? A. Yes. 
Q. And in your dealings as a real estate broker., 

have you sold property in tbe vicinit~y of D·umont.? 
A. Yes, sir. 

Q. Are )rou familiar with the location of ~Ir. 
Ennever's propert)r? A. Yes, sir. 

Q. Have you examined this property? A. Not 
closely; from the outside, I have. 

Q. You are aware of the existe11ce of the dis~ 
posal plant? A. Yes, sir. 

Q. Have you bought and have you sold any 
properties in that vicinity? A. Yes, sir; consid-
erable. 

Q. Considerable? A. Yes, sir. 
Q. Wl1at, in your estimation, would yo11 sa:y the 
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Katherine Frances Leddy, direct. 

value of that property was as of today? A. At the 
present time? 

Q. Yes. i\. About $7,000.00. 
Q. $7,000.D0? A. Yes, sir. 
Q. Will you describe the tyJ)e of house? A. 

Wh:y, it is a concrete block house; there is about 
six rooms, if I am not mistake11, I have that listed 
some time ago. 

Q. You have it listed? A. Not at present. I had 
it, why, I guess, about six years ago on the list, on 
my listings. 

Q. Do you remember who listed it with you'! 

Mr. l\lorrison: We object to that as im-
material and too remote. , 

The Court: Sustained. 

Q. You place a value on that property of $7,-
000.00 today'? A. Yes, I do. 

Q. Could you give us yo11r estimate of the value 
of t·hat property before the erection of this plant? 
A. Why, what it was in the market, for fifty-five 
hundred. 

Q. $5500.00? A. Yes, sir. · 
Q. In other words, you think it l1as i11creased in 

value during the last three years? A. Yes, it has, 
to that amount. 

Q. To what do you attribute that increase in 
value? A. Why, I think~ the conditio11s of the 
roads and the side,valks, that is the general objec-
tion it was to the people there, and that if the roads 
were in better condition and the sidewalks, which 
the)T had not had along the then streets there, that 
.property "'rould be more valuable and better to 
sell, which it has proven. 

Q. In making ·your estimate of the value of that 
.place before the erection of the disposal plant, did 
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Everett B. Cole, direc.f. 

vou take into co11sideration the natural terrain of ., 

the ground? A. vVell, it was always low towards 
the back, all of tl1at property along there. I have 
property on Prospect A venue, fifty- · -

Q. A little louder, please. i\.. I say I have prop-
ert)' on Prospect A vent1e, fifty by four-hundred 
and twenty, and it always sloped toward the end 
very low. 

Mr. Ferry: Cross-examine. 

Cross-examination by lVIr. Morrison: 

Q. You say, l\irs. Leddy, that the streets and 
sidewalks have been improved? A. Yes, sir. 

Q. Between the dates fixed by you for these two 
valuations? A. Yes, sir. 

Q. What were the improvements? A. Wh)T, 
sidewall{s and the roads, new roads. 

Q. And was that done by the municipality and 
the borough? The borough put in those improve-
ments? A. No. 1~he people }Jaid for tl1em, at their 
request. 

Q. I see. 

Mr. Morrison: That is all. 
Mr. Ferry: That is all. 

EVERETT B. COLE, sworn as a witness on be-
half of the defendants, testified as fallows: 

Direct examination by Mr. Ferry: 

Q. Mr. Cole, where do you live? A. Dumont. 
Q. How long have you lived in Dumont? A. I 

was born there. 
Q. How long? A. I was born there thir(y-seven 

years ago. 
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Everett B. Cole, direct. 

Q. And you were born there? A. Yes, sir. 
Q. And what is your occupation? A. Builder, 

speculative builder, principally. 
Q. And you have built dwelling houses, I take 

it? A. Yes. 
Q. 'fhat is what you specialize in? A. Yes. 

· Q. Do you build them for sale, sell them? A. 
Yes. 

Q. Have you ever built any houses in tl1e vicin-
ity of this disposal plant? A. Yes. 

Q. Where, and how far from the pla11t? A. 
About two blocks and a half, I should judge, from 
the disposal plant I built and put in a new street 
of about twenty houses. 

Q. A little louder, please. A. I say, about two 
blocl{s and a half from the disposal plant, I built 
and put in a new street; that was iast year I fin-
ished. 

Q. And how many new l1ouses did you build on 
that new street? A. Twenty. 

Q. 'fwentyl A. Yes, sir. 
Q. And single-family dwelling houses? A. ·Yes, . sir. 
Q. What street was that? A. That was N"iagara 

Street. 
Q. Niagara Street. Yot1 say that was two blocks 

from the plant? A. Yes, sir; about two blocks. 
Q. Did you ever have any difficulty in selling 

any of your houses by reason of the proximity of 
the plant? 

lYir. Morrison: We object to that, as there 
is not a sufficient basis for that. 

The Court: Sustained. 

Q. Have you .examined the Ennever property? 
A. Why, not closely, no; not of late. 

Q. You have seen it? A. I l1ave, ~yes. -

• 
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Everett B. Cole·, direct. 

Q. You know where it is situated? A. Yes. 
Q. What is your estimate as to the value of that 

property? 

Mr. Morrison: We object to that for lack 
of qualifications. 

Mr. Ferry: He has testified that he has 
sold houses in that vicinity. 

The Court: Well, that is not enough. You 
may be able to qualify him; suppose you 
do. 

Q. clave you bought property in that vicinity? 
A. Yes, I have bought this particular-I bought 
this particular piece of propert~y that I built these 
twenty houses on in 1925. Th ·at was the year they 
started the operation of this disposal plant. 

Q. And you sold those houses? A. Yes, sir. 
Q. Do you know of any other sales that have 

taken place in that vicinity? A. Do I know of an~y 
other sales? 

Q. Yes. A. v\Th)T, yes, several sales, I should . . 1mag1ne. 
Q. Sales of other people's property? A. Well, 

I know there ,vas a lot of them made, but I am 

10 

20 

not in a position to say ho"Y they were and '1vhen 30 
they were, for I do not sell anybody else's stuff out-
side of my own; I am not a broker; I am a specu-
lative builder. 

Q. While you have been in that vicinity, have 
you noticed any offensive odors coming from the 
plant? A. I did not, and I lived there over a year 
myself. 

Q. ·You lived there? A. Yes, sir. 
Q. How far from the plant is your house? A. 

About three blocks, I should imagine. 
Q. And during what time did you live there? 

A. W ell,-during what time did I live there? 

40 
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Thomas F. Bowe, recalled, direct. 

Q. Yes. A. I 1noved in in the spring of 1926; I 
moved out in June 1927. 

Q. Between the spring of 1926 and June 1927? 
A. Yes, sir. 

lVIr. Ferry: Cross-examine. 
Mr. Morrison: No questions. 
The Court: That is all. 

1,HOMAS F. BOWE, recalled as a witness 011 be-
half of the defendants, testified as follows: 

Direct examination by Mr. DeTurck: 

Q. Mr. Bowe, the way that sev.rage disposal 
plant is designed, is it possible to drain raw sew-
age from any part of the plant to the brook? A. 
It is not. 

/ 

Q. And why 11ot? A. Because of the path the 
sewage has to take through the structures which 
are part of the composite whole. 

Q. Just explain. I do not understand it. Pos-
sibly the jury does not, either. A. I refer to this 
diagram. The path of the sewage co1nes and 
passes through the 27-inch line which, in turn, 
passes through the grit and screen cha1nber. The 
sewage continues on, passes through either one or 
both of the sections of the tank to the dosing tan .k, 
and from the dosing tank across the brook to the 
various lines which distribute the sewage to tl1e 
surface of the sand bed, and the sewage as it passes 
down through the sand bed and is collected in 
these underdrains, and then discharged to the 
brook. 

Q. Well, now, is there any method of draining 
raw sewage from the east side of the brool{ into 

t 
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Thomas F. Bowe, recalled, direct. 

the brook, any portion of the bank east of the 
brook'? A. When it reaches this point (indicat-
ing), it, of course, is treated sewage. 

Q. I mean this side (indicating) ? A. There is 
no way in which sewage may pass through an ap-
purtenance on this design and go directly to the 
brook without passing through some form of treat-
ment. 

Q. N·ow, the water which flows 011to the sludge 
beds, is that tl1e proper way to handle it? A. In 
operating and handling a grit and screen chamber, 
it has two sections; when one is being cleaned, one 
side is shut off; the sewage flows off by gravity 
from the grit and screen chamber and the remain-
ing part in the sump is relieved from this chamber 
by opening a valve which runs to the sludge bed 
surf ace. After re .aching the sludge bed surface, 
the moisture drains out of it, passing through the 
graded sand and gravel, and thence to underdrains, 
where it is collected in the main collector and dis-
charged into the brook. 

Q. Now, I show you a picture which is 1narked 
Exhibit P-17, the lower picture of the two, and ask 
you what that is? A. (Referring.) That is the 
treated sewage after passing through . the sludge 
beds and discharged to the brook. 

Q. And after passing through the sludge beds? 
A. Passing through the sludge beds filter. 

Q. T'he sludge beds filter. And is that raw sew-
age? A. It is not. 

Q. Would it be possible for raw sewage to co111e 
throu :gh that pipe? A. It would not. 

Q. Now, some of the witnesses have described 
the break in the dosing tank, the break in the float. 
Could that be repaired without removing the water 
from it? A. No. 

Q. And how wquld that water have to be re-
moved? A. By means of a pump. 
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Q. By a pump. You mean a pump of the char-
acter sl1own here, or some similar contrivance? A. 
Yes. 

Q. Now, is there any pump in this building 
which is shown in Exhibit P-16 by means of which 
you co11ld pump the ,vater trom the dosing tank to 
the brook? A. No, sir. 

Q. What is the machinery in that building? A. 
This building houses mechanical equipment which . 
is used to generate and compress air which is stor-
ed in a tank and delivered from this tank by means 
of a 2-inch galvanized pipe to a point on the di-
viding li11e between the Boroughs of Bergenfield 
and Dumont, and the air is transported to an ejec-
tor pot which is submerged in the ground, and 
takes the low level sewage flow where the same is 
ejected to a higher level and then flows by gravity 
to the plant through the grit and screen chambers 
through the tanks, and taking the usual form of 
operation. 

Q. How far is that point away from the plant? 
A. I sl1ould say about a thousand feet. 

Q. The s11bstance in the dosing tank, is that raw 
sewage? A. No; it is not. 

Q. How many elements has that substance pass-
ed through wh _en it reacl1es the dosing ta11l{? A. 
It has passed through tl1e grit and screen chamber, 
the settling tanks and then to the dosi11g tank. _ 

Q. Now, Mr. Ennever testified that the flooding 
of the brook, about fifty percent of it, was due to 
water which came from the sand filters. How big 
are the pipes leading from the sand filters to the 
brook? A. They are twelve inches in diameter. 

Q. How many are there? A. Five. 
Q. And how big is the pipe leading from tJie dos-

ing tank to the sand filters? A. · Well, there is a 
27-inch line which runs into the plant that controls 

... 
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the amount of sewage that can pass through that 
plant. The amount of s~wage that can pass 
through a 27-inch line flowing full, is in tl1e _neigh-
borhood of five and a half millions of gallons; but 
that flow has never been reached at this pla11t. 

Q. Would that amount of flow be capable of 
producing a flood as shown on the picture, P-21? 
A. No, sir. 

Q. Have you measured the capacity of that 
brook ·? A. I have. 

Q. And what do you find it to be? A. The ca-
pacity of that brook is designed on the basis of 
208 millions of gallons of sewage per day of drain-
age may pass through that channel. 

Q. 208 million? A. 208 millions of gallons of 
water may pass through that size channel. 

Q. And would that amount of water cause a 
flood of that kind? A. It depends on the capacity 
of the brook at the Enneve ·r property. 

Q. So t:hat would be forty times the a1nount of 
water which could possibly flow through that 27-
inch pipe? 

The Court: I understood hi1n to say 208 
1nillions. 

A. 208 millions of gallons can flow through the 
brook, which is planned to carry off the drainage 
from above the plant and passing througl1 it, where 
sewage _is emptied into the existing brook, the chan-
nel of which has been designed to carry a flow of · 
208 millions of gallons in twenty-four hot1rs of 
flow. The size of the pipe running into the plant, 
which controls the total se"\\rage flow of both corn-
munities, is 27 inches in size; and the amount of 
sewage that can pass through that 27-inch pipe is 
about five and a half millions of gallons, so that 
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the only-if the pipe were flowing full, it co11ld 
only carry that amo11nt of sewage, which would be 
contributed to this channe\, the size of which is 
designed on a basis of 208 millions of gallons. 

The Court: So the pipes, as constructed, 
wo11ld never use up the capacity of the 
brook? 

The Witness: The pipe flows through and 
empties into the brook. 

The Court: I mean, as the pipes are so 
constructed, vo11 would never utilize the full .., 

capacity of the brook? 
The Witness: No, we could not. And I 

say that that design for the trunk li11e flow-
ing into the plant is designed on the basis of 
25 years into the future, and we have large 
gauges at this plant, and no gauging has ever 
reached five millions of gallons of sewage 
flo"ring into this plant. 

Q. The plant at Bergenfield, does the sewage re-
ceive a primary and secondary treatment, or only 
a primary treatment? A. Primar)r and secondary 
treatment; primary through the tanks, and sec-
ondary _after it passes through the filters. 

Q. Now, the pla11ts along the Hackensack River, 
the one directly in back of the court house, will 
you tell me whether they receive the primar)' or 
secondary, or both? 

Mr. Morrison: I object as immaterial. 
The Court: S11stained. 
l\tlr. DeTurck: Exception. 

Q. Well, is it customary, in the construction of 
disposal plants, to give it two treatments? 
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Mr. Morrison: Objected to as immaterial. 
rfhe Court: Except as it goes to the pro-

priety of this design. 
Mr. De Turck: Exactlv . ., 

Mr. Morrison: There isn't any question 
as to that. 

A. Will you repeat the question? 
Q. And is it customary, in constructing sewage 

disposal plants, to provide for two treatments of 
the sewage? A. Under lik_e conditions, yes. 

Q. What do you mean by like-under like con-
ditions? A. A similar condition to that at Bergen-
field and Dumont. 

Q. And what is that condition which controls 

10 

the situation in Bergenfield? A. The conditio ·n is 20 
the amount of pollution in the brook and the de-
gree of purification to which you carry the sewage. 

Q. In other words, a larger stream, you require 
less treatment? A. Depending on the quality of 

_ the larger stream of water. 
Q. But the plant designed for Bergenfield and _ 

Dumont was the proper plant for that location? A. 
In n1y judgment, supported by the State Depart-
ment of Health. 30 . 

Q. And a1Jproved by tl1e State Deartment? A. 
Yes, sir. 

Q. Now, the flooding of the brook, is that due 
entirely to tl1e construction of the sewage disposal 
plant? A. I sho11ld say that has very little to do 
with it. 

Q. Where does this heav~y flow of water co1ne 
from? .A .. Well, there are about seventeen hu11-
dred acres of territorv tributary to the brook at .., ., 

the beginning of our site, starting in the Borough 
of--or the 1.,o,vnship of Teaneck, and that section 
of Bergenfields lyi11g south of our plant. 

40 
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Q. Is the greater portion of that property in Tea-
neck or in Bergenfield? Ae Bergenfield. 

Q. How many acres in Teaneck? A. Oh, I 
should say a third of that. 

Q. A third of the seventeen hundred? A. Yes. 
Q. And any portion of that flow come fro1n the 

streets? A_. It all comes from streets and the area 
which is tributary to this partict1lar brook. 

Q. Now, there has been son1.e testi1nony as to 
the treating of the sludge after it l1as been taken 
from the tanks. Is that proper treatment, or is 
tl1at required by any rule or regulation of tl1e State 
Board of Health? A. \Vhy, tl1e rules of the De-
partment of 1-Iealth, or any sanitary engineer, 
would be to aliate any nuisance that might arise 
and grow, and conditions are _ to plan any plants 
of this type or any plant, to have means of deodor-
izing anything that might accrue due to operation, 
or due to any condition beyond the control of the 
operator. 

Q. And wl1at is used for that purpose? A.- Well, 
any disinfectant, li1ne or some of the--

Q. Tl1ese tanks, they were designed to be cleaned 
how often, or to be en1ptied how often? A. It de-
pends on the number of days it tak:es to acct1mu-
late a certain an1.ount of sludge, and ·the design of 
this plant calls for froin four to six months, and 
that is really controlled by an operating scl1edule. 

Q. Now, is the stream passing through this plant 
designed so that it could be cleaned? A. It was. 

Q. And what "'ras done in order that it might be 
cleaned? A. Originally, there ,vas a natural chan-
nel through there, which was planned and pro-
posed, and thou .ght "\\1ell to proide every ·means for 
the proper maintenance and operation of the plant. 
We planned to slope tl1e brook properly, both as 
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to sides and bottom. The natural surface was re-
moved and replaced with crushed stone, upon -
which was laid Belgian block pavement. 

Q. One thing I omitted _to ask you: Is there any 
valve or any pipe 1eading directly from the dosing 
tank to the brook? A. Will you repeat tl1e ques-
tion, please? 

(Question read.) 

A. No. 
Q. And would . it be possible to drain fron1 tl1e 

dosing tank directly to the brook? A. No. 
Q. All right. 

Mr. DeTurck: Cross-examine. 

Cross-examination by 1\1:r.-Morrison: -

Q. Mr. Bowe, going back to this apparatus wl~icl1 
is in the house that stands over the dosing tank; as 
I understand yo11r explanation and answer, t_hat 
apparatus is a mere-lifts sewage from a lo"\\,.er 
level to a higher level, from which it flows into tl1e 
general disposal plant? A. At a distance of a thou-
sand feet away. 

Q. Yes. But it does lift up -the sewage from one 
level to another; that is the purpose of it, is it 
not? A. At a point a thousand feet away. 

Q. Well, even at a thousand feet away, that is 
the purpose of it, isn't it? A. Yes, . sir. 

Q. Now, the capacity of the brool{, as you de-
signed it and the contractors constructed it, was 
made greater than it had been before by this pav-
ing and sloping, was it not? A. Yes, sir. 

Q. And how 1nuch greater than before? A. 
Why, I should say it is increased 150 percent. 
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corporation to perform or its negligence in the per-
formance of a public duty imposed upon it by law 
is a public wrong to be remedied by indictment, 
and cannot constitute the basis of a civil action b~y 
an individual who has suffered particular damage 
by such neglect. The exemption of the municipal-
ity, as above set forth, does not, however, extend 
to actions where the injury complained of is the 
result of active wrong-doing chargeable to the mu-
nicipality." 

Our Court of Appeals has further said, "An ac-
tion will lie against a m11nicipal corporation that 
designedly built and constructed its sanitary sewer 
with outlets into its storm-water drain, which lat-
ter empties into a brook so that such construction 
and use resulted in the daily and continuous pol-
lution of the plaintiff's pond to his injury." 

Mr. Ennever and his witnesses have testified as 
to the location of his property with regard to the 
disposal plant; he has also testified that prior to 
the utilizing of this plant by the boroughs his chil-
dren and his neighbors' children had used it for 
swimming purposes, an_d I think he said that he 
fished in it; that his l1ome was pleasant, due to the 

ao surroundings, and the water was clear; that since 
the advent of the disposal plant, he has suffered 
by ,vay of fumes and gasses and odors which l1ave 
destroyed his happiness, so to speak, at that place. 
Some witnesses have testified with relation to the 
condition there. I think they testifi -ed as to the 
odors, both on Mr. Ennever's property, and in the 
neighborhood contiguous to it. Mr. Ennever has 
also testified as to his observations, and I think 

40 Mrs. Ennever, too, has testified as to her observa-
tions with regar .d to the workings of the disposal 
plant, and the passage of the effluent from th0 
sludge chambers, and so forth. On the other hand, 

l / 
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the er1gineer in charge of the plant, and Mr. Bowe~ 
the man who constructed it, have testified that it 
would be impossible for the sewage to proceed in 
the lines as testified to by Mr. ~nnever. So, you 
see, you have on one hand testimony as to one set 
of facts and, on the other hand, ~you have a denial. 
You sitting as jurors are the triers of fact and have 
the duty of determining wl1ich is the credible story. 
The plaintiff in this case is suing for the damages 
sustained. 

At this time I will comment upon a matter 
which was injected into the case, or consented to 
by counsel, with regard to a payment of $750.00. 
As I see this case, it is not in issue at all. What 
Mr. Ennever is suing for is the injury that his prop-
erty has sustained. If he has disposed of another 
portion of his property, of course, l1e is not claim-
ing compensation, nor could he properly claim 
compensation for this; but he is claiming 110,v for 
damages as a result of the injury to his present 
holding. So we "rill disregard the effect of the 
$750.00 at this time. 

Mr. Ennever and his wife have testified, as I said 
before, to certain observations, and particularly to 

10 

20 

the operation of the plant. I think at one time or 30 
another they testified as to their observing tl1e 11se 
of a gas engine pump, with sewerage matter in the 
direction which later flowed into the brook. Mr. 
Harra, the engineer, said that that gasoline pump 
was not used at all in the service of the disposal 
plant, but was used by a contractor who was e11-
gaged in making repairs. Of course, that is a fact 
question which you must determine according to 
your accepted standards of credibility. I ,vill say 40 
this, however: that, of course, if the co11tractor 
were doing necessary work, and the use of a gaso-
line engine was primarily for that ,vork, we can-
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not very well charge the municipality with the use 
of a gasoline engine which was used in necessary 
repairs to a defect which probably occurred in the 
disposal plant. But, as I said B"efore, whether that 
is so or not, that is entirely a question for you to 
decide. 

The plaintiff, through · the testimony of a real-
estate expert, has offered you evidence as to the 
value of that property prior to the installation of 
the plant, and also has offered evidence as to the 
value now. I think the wit11ess testified that the 
property before the installation of the plant -was 
worth ten thousand five hundred to eleven thou-
sand, and is worth -now from four thousand to 
forty-five hundred. On the other hand, the def end-
ant has offered evidence to show that the property 
before the installation of the plant was wortl1 
about $5500.00, and it is now worth $7,000.00; th -at 
the increased · value h~s come through improve-
ments by way of streets and sidewalks. And so 
you have tw9 varying views as to the value of that 
property. The matter as it sta11ds now and I am 
about to leave to your deliberation is simply . one 
to be decided on the evidence. 

Some of yot1 are sitting for the first time as jur-
. . 

ors, and I might say that, despite the fact th .at yot1r 
period here is but for a short time, your position 
is just as important as that of one who holds for 
· a longer or a fixed tenure. You have taken your 
oaths to decide this case upon the evidence. You 
are to decide entirely upon the evide _nce without 
thought of sympathy, or are we to consider what 
we would like to have done to ourselves. In other 
words, we are not trying individual issues; we are 
trying an issue . as presented by these pleadings, 
and that is whether or not, first, the plant has been 
~onstructed so as to bring results as claimed by 
Mr. Ennever. As I said before, there fs a sharp 

.. 
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denial on the part of the def end ant that the claim 
of Mr. Ennever is justified in that respect. T·hen, 
on the other hand, there is a denial on the part of 
the defendant that the odors claimed are a product 
of the plant. There is evidence in the case that 
contiguous to this disposal plant there is a sewer-
age outlet running from, I think, some part of the 
West Englewood section. Then you have evi-
dence, too, that there is decayed vegetation which 
is productive of odors. Whether or not the odors 
which have been testified to as existing at this 
place are the result of the sewage plant and its 
method of disposal, or whether or not it comes 
from a source be:yond the control,. and for which 
no one is responsible, of course, are questions for 
you to decide. 

You may take this case and give it your best 
judgment. 

Mr. Morrison, I will deny this request you made, 
and allow you an exception. 

1V1r. Morrison: Thank you. Plaintiffs' re-
quest denied, and exception noted. , 

The Court: Swear the officer. 

(Officer sworn and jury retired.) 

The plaintiffs' request to charge as originally 
submitted to the Co11rt, is as follows: 

The plaintiffs respectfully request the Court to 
charge the jury, that if you tind from the evidence 
that the operation of the defendant's sewage dis-
posal plant, or its f a1.ture to operate, caused foul 
odors or nauseating stenches to invade the plain-
tiffs' property and their home, the plaintiffs are 
entitled to compensation for the annoyance and 
incor1ven1ence resulting therefrom. 
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New · Jersey Court of Errors and Appeals 

HARRY ENNEVER and CLARA L. EN-
NEVER, his wife, 

Plaintiff s~Appellee, 

vs. 

THE BonouGH OF BERGENFIELD and 
THE BOROUGH OF DUMONT, 

Defendants-Appellant. 

Action 
at I--'aw. 

· BRIEF OF DEFENDANTS-APPELLANT. 
This is an appeal from a judgment entered upon 

the verdict of a jury, in favor of the plaintiffs, in 
an action to recover damages suffered by the 
plaintiffs as the result of a nuisance maintained - .. 
by tl1e defendants; the suit was started in the Su-
preme Court and was tried in the Circuit before 
_Judge Edwin C. Caffrey and a jury. 

'The Facts. 
The Boroughs of Bergenfield and Dumont, both 

in Bergen County, are adjoining municipalities · 
and in the year 1924 they entered into a contract 
for the construction of a joint sewage disposal 
plant and a join : sewerage system; the necessary 
ordinances were passed to finance the project and 
the construction . of the sewage disposal plant was 
actually commenced in the fall of 1924 (case, fJ. 
31); a detailed description of the plant will be 
found on pages 23 to 26 of tl1e State of Case; the 
site chosen for the plant was on the west bank of a 
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small natural stream which flowed through the 
lands acquired by the defendants for the construc-
tion of the plant and also through the property of 
the plaintiffs. During the course of the construc-
tion of the plant, it became necessary to straighten 
out the brook and as a natural consequence one 
branch of the brook, extending partly into the 
property of the plaintiffs, was cut off leaving a 
short dead channel. The plairitiff s were awarded 
the sum of $750 for the damages they suffered as 
the result of the physical construction of the plant, 
and the cutting off of the brook, at a joint meeting 
of the Mayors and Councils of the defendant cor-
porations and upon an appeal from said award 
and an aflirmance, said amount was accepted by 
the plaintiffs (case, pp. 78, 79 and 80); this award 
,vas made under the provisions of Sec. 22 of Art. 
XX of the Home Rule Act of 1917. 

Therefore, the only question before the court, at 
the time of the trial of this matter, was the legal 
liability of the defendants to pay the damages the 
plaintiffs claimed to have suffered as a result of 
the operation of the plant as distinguished from its 
construction and the · amount of · such damage. 

The contention of the plaintiffs is that the de-
fendants polluted the stream flowing through their 
property by discharging the effluent from the plant 
into it and that odors emanated from the plant and 
the brook, making their home, situated several 
hundred feet from the disposal plant and near the 
brook, undesirable and depreciated its value. 

POINT I. 
. The· Trial Court erred in not granting the mo-

tion of the defendants for a non-suit. 

When the plaintiffs rested they had proven that 
about six months after the joint sewage disposal 
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plant of the defendants was put into operation 
( case, p. 40, 11. 40-42), the stench arising therefrom 
and from the brook, into which the effluent was 
discharged, could be detected by the plaintiffs and 
other persons residing in the vicinity of the plant 
for a distance of two blocks from the plant (case, 
p. 83, 11. 8-15); that there were at least fifty homes 
within a radius of five hundred feet of the sewage 
disposal plant whose occupants ,vere similarly af-
fected by the disagreeable odors from the plant 
(case, p. 83, 1. 36 to 1. 1, p. 84); the plaintiffs had 
also proven that the brook, which flowed through 
tl1eir property and was originally a stream of pure 
water, was polluted by the effluent and other im- -
purities emanating from the plant when it ,vas be-
ing repaired and during heavy rain storms. The 
testimony of the plaintiffs further showed that all 
the owners of property along the brook, which 
flowed northerly and final _ly emptied into the Hack-
ensack River, were similarly affected by the pollu-
tion (case, p. 86); the motion of the defendants for 
a non-suit was as fallows: 

"I now move for a non-suit on the ground 
that the plaintiff has not shown he is entitled 
to mai11tain this action against the Boroughs 
of Dumont and Bergenfield because of _ the 
principles of law laid dow11 in the case of 
Waters vs . . The City of Newark, 56 New Jer-
sey Law, 361; Harrington vs. 1'he 1"ownship of 
Woodbridge, 70 New Jersey Law, 28; Bucka-
lew v. The Board of Chose11 Freeholders of 
Middlesex County, 91 New Jersey L:aw, 517; -
Ansbro v. iv.,. al lace, 126 Atlantic, 426; Caruso 
v. Montclair, 98 Atlantic, 670; a11d Callan v. 
Passaic, 6 Advance Reports, 897." 

"I realize that Mr. Morriso11 is relying on the 
case of Garrison v. The Borough of Fort Lee, 
but I think that this case is clearly distinguish-
able from the Garrison case in tl1at the nuis-
ance complained of in the Garrison case af-
fected Garrison alone. In this case, it affects 
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everybody in the immediate vici?ity of the 
sewage disposal plant and for a d1sta1:ce of a 
mile down the stream and, therefore, 1f there 
is any remedy whatsoever, it is by indictment 
against the me1nbers of the local councils." 
( Case, p. 129.) 

The Court denied this motion and exception was 
taken; we contend that the Court erred in doing , 
so, for if we apply the rules of law, as laid down in 
the cases cited, to the facts of the case, we must 
necessarily come to the conclusion that the wrongs 
complained of by the plaintiffs did not constitute 
the basis of a civil action, but were remediable by 
indictment only. 

In the case of -ivaters vs. Newark, 56 New Jersey 
Law, 361, the facts of the case, briefly stated, were: 
Mrs. Waters, in the year 1875, was the owner of 
property on the corner of Kinney and Halsey 
Streets in Newark; a sewer, built by the City, ran 
through Kinney Street, passed the plaintiff's prop-
erty and terminated at tidewater; there "\\1 as a man-
hole in the street at the intersection of Kinney and 
Halsey Streets, opposite plaintiff's property, and 
also a sewer basin at each of the four corners of 
the two streets; the sewer drained a portion of the 
city on a hill to the west of the plaintiff's property; 
another sewer ran through Halsey Street, from the 
north, and emptied into the Kinney Street sewer 
at that corner; in that year a connection from an-
other sewer was made in the I{inney Street sewer 
above where it passed the plaintiff's property, 
causing an increased amount of sewage to flow 
through it and another se,ver was · built through 
Halsey Street, from the south, that drained into the 
Kinney Street · sewer at the intersection of said 
streets. Before these new connections ·were made, 
the Kinney Street sewer had sufficient capacity to 
carry off ~II the drainage that flowed into it; after 
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these connectio11s were made, on account of the 
increased amount of sewage and because the water 
coming from the Halsey Street sewer encountered, 
and to some extent dammed up the flow of the Kin-
ney Street sewer, the said l{inney Street sewer did 
not have sufficient capacity at all times to carry 
off the drainage that flowed into it; as a result, 
whenever there was a heavy rain, the water bacl{ed 
up from the sewer and flowed out of the manhole 
and sewer basin and ran across the sidewalk in. 
front of the plaintiff's property and ran into the 
windo"rs of the plaintiff's houses and damaged the 
houses and caused loss of rents. 

The foregoing facts presented a case parallel 
with the case at bar and the Supreme Court, in de~ 
ciding the \Vaters case, held that 

"The Courts of this state have said in con-
clt1sive form that the neglect of a municipal 
corporation to perform or its negligence in 
the performance of a public duty imposed on 
it by law, is a public wrong to be remedied by 
indictment, and cannot constitute the basis of 
a civil action by an individual " 1ho has suf-
fered particular damage by reason of such 
11eglect. Strader v. "Sussex, 3 Harr. 108; Cooley 
v. Essex, 3 Dutcher 415; I~ivermore v. Camden, 
5 Id. 245; Callahan v. Morris, 1 Vroom 161; 
I~ivermore v. Camden, 2 Id. 507; Pray v. Jersey 
City, 3 Id. 394; Union v. Durkis, 9 Id. 21; Mar-

. vin .. ~afe Co. v. Ward, 17 Id. 19; Condict v. Jer-
sey City, Id. 157; Little v. Duse11bury, Id. 614, 
636; 1Vild. v. Paterson, 18 Id. 406,411; l'arrath 
v. Hoboken, 20 Id. 285." 

"The doctrine of these cases is that where 
the public has been wronged there is but one 
redress, viz., the public remedy by indictment. 
Where, however, such public misfeasance has 
resulted not in the creation of a public nuis-
ance for which an indictment would lie, but 
solely in the infliction of a p-rivate injury to 
the property of an individual, the remedy· 
there£ ore is by a civil action by the party dan1-
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nified. Jersey City v. J{iernan, 21 Vroom 246." 
"It follows that, in any given case of special 

damage, the question as to the right of civil 
action is narrowed down to the inquiry 
whether such damage , is or is 11ot part of a 
public wrong for which an indictment would 
lie." 

"An examination of the staten1ent of facts 
certified sliows that the sewer maintained bv ... 
the defenda11ts on Kin11ey Street was 11ot at 
all times of sufficient capaci(y to ven it the 
water that reached it through the tra11sverse 
se,vers, and tl1at in consequence of this neglect 
the public highway upon which the plaintiff 
abutted was overflowed. It is evident, there-
fore, that the condition to which the plaintiff 
refers her special injury was one to which 
the public at large w·as, to a greater or less 
extent, subjected, and that, upon proof of 
these same facts, an indictment would be sus-
tained." 

"This being so, there is, upon the authori-
ties above cited, no private right of action in 
the plaintiff." 

"The circumstance that the plaintiff gave 
notice to the municipal authorities of the con-
dition of the sewer and of its injury to l1er 
property, cannot affect the question. Where 
an exclusively private nuisance has resulted 
from this sort of ofl1cial negligence, the public 
authorities may still owe no _ duty to an indi-
vidual until they have been 11otified by him of 
the condition injurious to his private rights. 
In such case the efficacy of the notice is not to 
change a public into a private injury, but is 
merely to put the public authorities in wrong; 
if, with knowledge of the misfeasance of their 
agents, they per1nit the private nuisance to 
cont~nue beyond the time reasonably 11eces-
sary for its removal. Jersey City v. Kiernan, 
supra." 

"But where the private injury is not exclus-
ive of a public nuisance, notification is of no 
avail to the individual." 

"The -Circuit Court should be advised that, 
in the case before it, a public nuisance was oc-
casioned by flooding the highway for which an 
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indictment would lie, and that so long as this 
is the situatio11 it is the only remedy, and that 
a notice by the landowner injured does not 
make the malfeasance actionable by civil 
suit." 

Waters v. Newark, 56 N. J. L. 361. 

The testimony of the plaintiffs further showed 
that the sewage disposal plant was properly de-
signed and properly built (case, p. 31, 11. 10-41); 
that in fact, the plans prepared by Engineer Bowe 
were approved by the State Board of Health (case, 
P- 37, 11. 33-36); that the alleged nuisance was 
brought about by the circumstance that both Ber-
genfield and Dumont had grown more rapidly than 
had been anticipated and as a result, the sewage 
disposal plant was overloaded at the times the 
plaintiffs claimed that the nuisance existed and 
that steps had been taken by the defendants to 
remedy the condition (case, pp. 32 and 33); the 
testimony of the plaintiffs' witnesses shows con-
clusively that the sewage disposal plant ,vas orig-
inally desig11ed to accom1nodate the existing sew-
ers of the two boroughs and did accon1odate eleven 
and 011e-third miles of sewers but that at the time 
of the trial there were one hundred and ten miles 
of sewer pipes connected with the treatment plant 
(case, p. 38, 11. 14 to 33); a similar situation ",as 
presented in the case of Harri1zglon vs. TI,Tood-
bridge, 70 N. J. L. 28. The Court there held that: 

"This complaint is witho11t legal basis. rfhe 
general doctrine on this subject is that in de-
visi11g a plan for the construction of public 
sewers the public authorities discharge a quasi 
judicial duty, i11volving tl1e exe:r:cise of judg-
ment and discretion with regard -to general 
convenience, and that their wisdom in the per-
formance of that duty is not subject to revie"\\1 

in a private suit brought to recover damages 
because of their error. They owe to no indi-
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vidual the duty of devising such a plan as will . 
afford to him sufficient drainage. Child v. 
Boston, 4 Allen · 41; Mills v. Brooklyn, 32 N. Y. 
489; Johnston v. District of Columbia, 118 U. 
S. 19; 2 Dill. 1046; 20 E11cycl. I--'. (2nd ed.) 
1199." 

The principles of law, above set forth, were re-
iterated and affirmed by the Court of Errors and 
Appeals in the case of Buckaleu, vs. The Board of 
Chosen Freeholders of litiddlesex CourLly, 91 N. J. 
L. 51.7. The following is an extract from the opin-
ion of Chancellor Walker in the last mentioned 
case: 

"That an action will not lie in behalf of an 
individual who has sustained special damage 
by reason of the neglect of a public corpor-
ation to perform a public duty -I consider the 
settled law of this state. This was the doctrine 
approved of by the Supreme Court, after much 
research and a careful consideration of the 
authorities, in the case of Strader v. Board of 
Freeholders of Sussex, 3 Harr. 108, and the 
sam~ principle was reaffirmed in the case of 
Cooley v. Freeholders of Essex, 3 Dutcl1er (27 
N. J. Law) 415. These decisions, in my judg-
ment, rest upo11 the solid foundations of anc-
ient precedent and public policy." 

"This doctrine has been repeatedly reaf-
firmed." 

"In Hart v. Freeholders of Union, 57 N. J. 
Law 90, 29 Atl. 490, Mr. Justice Magie, after-
wards Chief Justice and Cl1ancellor, speaking 
for the Supreme Court, remarked that it l1ad 
been uniformly held by our courts that in the 
absence of a statutory provision a municipal 
corporation charged with the performance of 
a public duty is not liable to an individual for 
neglect to perform it or negligence in the per-
formance of such duty, whereby a public 
wrong has been done for which indictment 
will l1e, although such individual l1as suffered 
special damage, and also said that Mr. Justice 
(;arrison had collected all the cases in Waters 

• 
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v. !{ewark, 56 N. J. Law, 361, 28 Atl. 717, in 
which it was held: 

'The neglect of a municipal corporation to 
perform, or its negligence in the performance 
of, a public duty imposed on it by law, is a 
public wro11g, to be remedied by indictment, 
and cannot co11stitute the basis of a civil action 
b~y an individual who has suffered a particular 
damage by reason of such neglect. In such a 
case the circumstance that an individual spe-
cially injured gave notice to the municipal 
authorities is of no avail, if the special injury 
was, in fact, part of an indictable offense.' 

"And Mr. Justice Magie observed in Hart v. 
Freeholders, 57 N. J. Law, at page 92, 29 Atl. 
490:" 

'The exemption of municipal corporations 
from liability to such actions has been put by 
our courts on the ground of ancient precedent 
and public policy. Livermore v. Freeholders, 
5 Dutcher (29 N. J. Law) 245; s. c., 2 Vroom 
(31 N. J. La"'T) 507. That public interest is 
deemed to be conserved by this exemption 
from liability seems apparent from the fact 
that the Legislature may at any time impose 
such liability on · municipal corporations, and 
has failed to do so except in a few insta11ces. 
The legislation giving to boards of chosen 
freeholders the right to acquire and maintai11 
public highways out of which the public duty 
charged in this count must arise, if at all, does 
not impose on such boards any liability to 
such actions.' · · 

"In Jersey City v. Kiernarz, 50 N. J. Law, 246; 
13 Atl. 170, it was held that the rule that whe11 
a public sewer breaks from faulty construc-
tion, and private property is injured thereby, 
an action will not lie, but if the city be noti- . 
fled of such break it then owes a duty to the 
i11dividual injured and for th.e breach of which 
an action will lie, but only when the break in 
the sewer occasions a private nuisance, for 
if a public nuisance be the result the only rem-
edy is by indictment. In the case at bar the 
plaintiff suffered a private injury, but only 
as one of the public, for the nuisance was pub-

.,,. 
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lie, and as such was remediable by indict-
n1ent." 

"The plai11tiff appellant contends that the 
case at bar is within the doctrine of Hart v. 
Freeholders of Union, supra, Kehoe v. Ruth-
er{ ord, 74 N. J. Law, 659, 65 Atl. 1046, 122 Am. 
St. Rep. 411 and Bailey v. Osborn, 80 N. J. Law, 
333, 78 Atl. 9, Ann. Cas. 1912A, 454, and that 
these cases sustain his contention _ and right to 
recover. The doctrine of Hart v. Freeholders 
of Union , does not aid the plaintiff, but is an 
authority the other way, as above pointed out. 
Kehoe v. Rutl1erf ord, in this court, opinion by 
Mr. Justice Trenchard, is an authority of the 
s~me kind for there the exemption of a mu-
nicipality from actions by individuals suffer-
ing special damage from its neglect to per-
form, or its negligence in performing, public 
duties, ,vas expressly recognized and reaf-
firmed, while it was held, on the particular 
facts of that case, that an actio11 law · for the 
diversion of surface water by a municipality 

,_ from the course it would otherw1se take, and 
casting it in a body large enough to do sub-
stantial injury to land, where, but for an arti-
ficial drain, it would not go. The lands and 
property damaged were those of the plaintiff, 
Kehoe; they were not public property in any 
sense, and the damage, consequently, was that 
suffered by the owner alone, dissociated from 
his membership in the general public." 

Buckalew v. Freeholders, 91 N. J. L. 517. 

The plaintiffs base their right to maintain this 
action upon the decision by the Court of Errors 
and Appeals in Garrison vs. The Borough of Fort 
Lee, 92 N. J. L. 566; 106 Atl., p. 301, where it was 
held that Garrison was entitled to maintain an ac-
tion against the Borough of Fort Lee for discharg-

.... 

ing the eflluent from a sewage disposal plant into 
a brook which flowed into the Garrison ice pond 
but the _ case at bar may be easily distinguished 
from the Garrison case in that Garrison suffered a 
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private injury as the result of a private nuisance, 
vvhich was not a public nuisance. In this case the 
state of case is replete with testimony showing that 
the plaintiffs did not suffer a private injury as a re-
sult of a private nuisance, but that the nuisance 
was a public one. 

The f ollowi11g are extracts from the testimony 
of the plaintiffs and their witnesses which show 
conclusively _that the nuisance complained about 
was a public nuisance: 

Mr. Ennever, p. 83 . 
. 

A. "Now, you testified on direct that on several 
occasions while you were on your way home from 
work, you noticed the stench two blocks away? A. 
Yes, sir. From the corner of Quackenbush and 
Prospect A venue. 

Q. Quackenbush and Prospect A venue? A. I 
guess that is a little over--

Q. Now, what road did you come home on, the 
West Shore? A. On the West Shore Railroad, 
walked down Quackenbush Aenue; as soon as I 
turned into Prospect, I got it; any of the neighbors 
got it. 

Q. Prospect is the street on the hill? A. Yes, sir. 
Q. To the east of the plant, is it not? A. Yes. 

It runs north and south. 
Q. And it is the place where you enter-first 

enter the sewage disposal plant, is it not? A. Yes 4 

sir; that is Prospect Street. 
Q. The place where the main trunk line comes 

. ? A y . 1n . . es, sir. 
Q. And are there any houses along Prospect 

Avenue? A. Yes, sir. 
Q. A great many? A. Well, there is enough of 

them, yes. 
Q. How many? A. Tl1ere is enough of them 

there. I do not know how many. 



12 

Q. 1,here are possibly fifty houses on Prospect 
Avenue? A. How many? 

Q. Fifty? A. Well, what part of Prospect Ave-
nue? 

Q. Well, say within five hundred feet of the en-
trance to the sewage disposal plant? A. Each 
way? 

Q. Yes. A. Yes; each way." 

Mr. Ennever, p. 84. 

Q. "And you came along Prospect A venue on 
your way home, is that right? A. Yrs, sir. 

Q. And passed the entrance to the sewage dis-
p•osal plant? A. No, sir. 

Q. Which way did you come? A. I went down 
Armour Place. 

Q. I know. A. I did not have to pass the en-
trance. 

Q. Oh, you did not? Wl1af course did you take 
from the staton? A. Why, I wall{ed two blocks 
south along Railroad A venue--- · -

Q. Yes. A. -to Quackenbush, through Quack-
enbush to Prospect, one block through · Prospeci -to 
the corner of Armour Place, which is a continua-
tion of Erie Street in Dumont, but Armour Place 
lays in Bergenfield, ana th ·en walked down a dis-
tance of about five hundred feet down the hill to 

• my prem1ses.--
Q. Did you ever see- A. --every morning and 

every night. 
Q. Did you ever smell this stencl1 at a greater 

distance than two blocks from the plant? A. Yes, . 
Slr. 

Q. How far did you smell it away? A. Out on 
Madison A venue. -

Q. And how far is that away? A. Well, that is 
about four blocks over. 

Q. Four blocks? A. From the plant; yes, sir. 
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Q. Madison A venue built up? A. What is that? 
Q. Is Madison A venue built up? A. It-yes, 

some of it. 
Q. Well, the portion of Prospect A venue which 

is east of the plant, that is also built up, isn't it? 
A. Some of it. 

Q. And how far is it away from the plant? A. 
From the plant property?" 
Mr. Ennever, p. 86 . . 
- Q. "Any smell? A. 1-"'here was nothing sticking 
to the sides of the rocks or trees. 

Q. I am talking north, going north? A. That is 
"'hat I am talking ab~ut. 

Q. I mean up-stream, or down-stream? A . 
What do you mean, from the course-from the 
bridge at 1ny place north towards New Milford? 

Q. Yes. A. T·owards Madison Avenue? 
Q. Yes. A. It was pretty bad there. 
Q. Pretty bad? A. Yes, sir. 
Q. In other words, the water is practically in the 

same condition as it is when it leaves the plant? 
· A. Well, not as bad as where it hits into my place, 
I do not .think. 

Q. You think it p11rifies itself in the meanwhile, 
do you? A. Well, it may, as it travels. 

Q. Did you ever go down to New Milford, the 
place where the button works are? A. Yes, sir. 

Q. Did you notice anything down there? A. 
Why, they have got a couple of ponds over there, 
around in the button works. 

Q. Did you notice the smell there? A. A little 
bit. 

Q. Yes. How far is that away from the plant? 
A. That is probably a mile. 

Q. And do ~you know who owns the property 
around that pond? A. Well, I do not. I know it 
belongs to the button works; I really do not know 
who is really the owner of the button works. 



14 

Q. And what is the condition of that pond? A. 
Well, those ponds were very low, always were low. 

Q. Yes. A. Very low. And never amounted to 
much to carry the water. 

Q. And yot1 noticed that smell at the button 
works, did you? A. I did, yes, sir. 

Q. You noticed the discoloration of the water? 
A. Yes, there was some blacl{ stuff around the 
edges of it." 

Mrs. Kempf er, p. 99. 
Q. "And how far west of Prospect Avenue, which 

house? A. T'he second house; but there is 180 feet 
from Prospect Street. 

Q. Well, yol} are more than three hundred feet 
from the brook, aren't you? A. Yes. 

Q. You are possibly six hundred feet from the 
brook? A. No, not six ht1ndred, not judging from 
the people's property that below us. 

Q. Now, is all this property in here owned by 
one person, or by a great number of persons? A. 
A number of persons. 

Q. I mean the property between your home and 
the plant. A. Why, that is owned by individuals, 
I think. 

Q. Yes. Did you ever notice that smell in other 
parts of the town? A. Yes. I _walked down lv1adi-
son A venue at one-one evening, and over that 
brook below Prospect, and the odor there is just 
as bad as at the foot of our street. 

Q. And how far is Madison Avenue away from 
the plant? · A. That is just a block away. 

· Q. Have you ever walked along Prospect Ave-
nue? A. Yes. 

Q. Right at the head of the plant? A. Yes. 
Q. Did you notice the smell there? A. I cer-

tainly did. _ 
Q. And there are quite a number of l1o·uses along 

Prospect A venue? A. Yes. 

• 
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Q. I-low far down Prospect Avenue did you no-
tice that smell? A. Oh, I walked down as far as 
Bergenfield. 

Q. ,vhat do you mean, as far as Bergenfield? A. 
On J>rosJJect Street. 

Q. Did you ever wall{ past the plant on Pros-
pect Avenue? A. I did. 

Q. And how far past the plant did you walk? 
A. Oh, down as far as Bergenfield." 

'Clara L. Ennever, p. 1.27. 
Q. "Well, did you only notice those offensive 

odors when you were at your property, or before 
you arrived at yo11r property? A. Well, often be-
fore I arrived . 

Q. And quite some distance away, I suppose? 
A. Well, as far as Prospect Street, as far as Niag-
ara Street. 

Q. And Niagara Street, th _at would be how far 
from the plant? A. rfwo blocks away. 

Q. Two blocks away? A. Abo11t three. 
Q. Five or six hundred feet? A. Oh, a little 

more than that. 
Q. And that would be the general radius of the 

smell, would you say? A. Well, at times. 
Q. At times? A. There .were times that I--
Q. Are you talking now when the smell was at 

its worst or when it perhaps was not quite so of-
f e11sive. A. I ·do not quite get what you mean. 

Q. Well, when the smell was at its worst, would 
it extend beyond Niagara Street? A. Yes, it wottld. 

Q. Yes. And how far beyond Niagara Street. 
A. Well, I have noticed it as far as Madison Ave-
nue. 

Q. And that would be how many blocks fro1n the 
plant? A. About five. 

Q. About five blocks? A. Yes. 
Q. And you would say that that would be the 

general ;radius of the smell, about five blocks 
around the plant? A. Yes. 
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Q. And it was the smell, was it not, that you pri-
marily objected to? A. Well, it was that and the 
proximity of the plant to our house." 

The plaintiffs will, no doubt, rely upon that por-
tion of the decision in the Garrison case which 
reads as fallows: 

"Whatever else the evidence in the present 
case justified the jury in finding, it amply jus-
tified them in finding, if they saw fit, that the 
defendant designedly built and constructed its 
sanitary sewer, with many outlets into its 
storm water drain, which latter emptied into 
the brook at the head of the plaintiff's pond 
(which was theretofore pure), and that such 
constrµctio11 and use resulted in the daily and 
continuous poll11tion of the plaintiff's pond to 
his serious injury. - Clearly for such active 
wrong-doing the plai11tiff was entitled to re-
cover." 

In the event that the attorneys of the plaintiffs 
take the position that the portio11 of the decision, 
above quoted, is applicable to the case at bar we 
again call the cot1rt's attention to the fact that the 
sewage disposal plant, which is · the subject of this 
suit, was, according to the testimony of the plain-
tiffs' own witnesses, properly designed and prop-
erly built, (case, p. 31, 11. 9 to 41), and the pollu-
tion and stench complained · about were the result 
of an unantic .ipated increase in population in the 
defendant Borougl1s; there was no evidence to con-
trovert th_is testimon)'. 

An analysis of the case of Garriso11 vs. Fort Lee 
will force us to the conclusion that the ultimate 
decision · in said case was based on the decision ·of 
this court in Kehoe vs. Ruther{ ord, 74 N.-J. L. 659, 
for, as pointed o~t above, the injury in each of 
said cases was private and affected the plaintiff 
alone whereas in the case at bar the injury resulted 
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from a public nuisance and was therefore indict-
able. 

It seems futile for us to attempt to point out to 
this court the law of this State respecting the grant-
ing of refusal of motions for non-suits and will 
therefore conclude our argument on our Point I 
by saying that if we gauge the case at bar by the 

· rules enunciated by the Court of Errors and Ap-
peals in the cases of I~embeck vs. Gerken, 88 N. J. 
L. 329, 96 Atl. 577; Wilson vs. Central R. R. of N. J., 
88 N. J. L., 342, 96 Atl. 79 and Andre vs. Mertens, 
88 N. J. I .. 626, 96 Atl. 893, we must conclude that 
Judge Caffrey should have granted our motion. 

The attorneys of the plaintiffs may argue that 
they should have gotten past the non-suit stage be-
cause they proved that their bridge across the 
stream was washed away during a heavy storm but 
such contention is answered by that portion of the 
opinion of the Supreme Court in the Waters case 
,vhich reads as follows: 

"It is evident, therefore, that the condition 
to which the plaintiff refers her special injury 
,vas one to which the public at large was, to a 
greater or lesser . extent subjected, and that 
upon proof of these same facts, an indictment 
uJould lie." 

POINT II. . . 

The Trial Court erred in not granting def end-
ants' motion for a direction of a verdict. 

At the end of the whole case, the defendants 
moved for a direction of verdict in favor of the 
defendants on the same grounds as those urged 
on the motion for a non-suit; the testimony of the 
defe11dants' witnesses had shown that because of 
the manner in which the disposal plant had bee11 
designed and constructed it was impossible to 
,drain raw sewage directly from the plant i11to the 

• 
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brook, as testified by the plaintiffs' witnesses, (case, 
p. 1.54, 11. 29-43) and that the pump shown in ex-
hibit P-16 did not discharge raw sewage into the 
brook, (case, p. 133). The testimony, however, in -
no way changed the situation with respect to the 
existence of a public nuisance and therefore there 
is no necessity for repeating our arguments above. 
We maintain that a verdict should have been di-
rected for the defendants. 

POINT III. 

The Court erred in permitting Irene· I. Gilmore 
to testify as to depreciation in the value of the 
Ennever property as a result of the· operation of 
the sewage disposal plant. / 

Mrs. (iilmore, a real estate broker and operator, 
had been in the real estate business in Dumont 
for a period of seven years prior to the trial of this 
case (case, p. 100); she had sold houses located 
near the site of the disposal plant but before the 
plant was built (case, p. 101, 11. 1-20); after the 
construction of the plant she did not sell any prop-
erty near enough to the plant to cause its existence 
and operation to affect its value (case, pp. 101-103). 
She testified that the value of the Ennever prop-
erty before the erection of the disposal plant was 
about eleven thousand dollars (case, p. 104, 11. 10 
to 60). 

We, as the attorneys of the defendants objected 
to her testimony as to the depreciation of tl1e value 
of the E.nnever property by reason of the operatio11 
of the disposal plant beca11se she was not qualified 
but our objection was overruled and an exception 
was taken; the following is the testimony of l\irs. 
Gilmore with res .pect to the depreciation of the 
value of the Ennever property, our objections 

. thereto and the rulings of the court and our ex-
ceptions thereto (case, p. 105, I. 39 to I. 31, p. 106); 
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Q. "Mrs. Gilmore, do you know tl1e condition of 
Mr. Ennever's property as it is today'? A. I do. 

Q. With the sewage disposal plant there, and op-
erating as it does. A. I do. 

Q. And what, in your opinion, is the value of his 
property in that condition? 

Mr. DeT ·urck: I object to that. 
The Court: I will allow it. 
Mr. DeTurck: I want to state my reasons. 

She is not qualified to testify as to deprecia-
tion in value. 

Mr. Morrison: We are not asking her to. 
Mr. DeTurck: Well, conditions ·as they 

are. 
· Mr. Morrison: We are asking her to tes-

tify to the actual value of that property as 
it actually is there. 

Mr. De Turck: She is trying to show de-
preciation due to the construction of the 
sewage disp _osal plant. She is not qualified. 

The Court: I will allow the question. 
Mr. l)eTurck: Exception. 

A. We do not consider it has any value; it might 
bring four thousand dollars, forty-five; possibly a 
certain class of people might buy it; · .none of our 
following, no one that we- _ at the present are in-
terested in wol1ld consider a p·roposition of that 
kind." 

Mr. l\iorrison: Cross-examine. 

Cross-examination by Mr. DeTurck: 

Q. "And you attribute that to the construction of 
the sewage disposal plant, do you not'? A. I beg 
your pardon? 

(Question read.) 
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A. I do. 

Mr. DeTurck: I move the testimony of 
the witness be stricken out 011 the ground 
she is not properly qualified to testify to 
the depreciation. , Read the last question. 

The Court: Read the last question and an-
swer. 

(IJast question and answer read.) 

The Court: It seems to me that she is not 
qualified. The rule is, I take it, in order to 
predicate testimony or give an opinion as 
to the value that is lessened from the for-
mer value, there must be experience with a 
given kind of sewer. 

Mr. Morrison: Our conception of the law 
on the thing is about as lVIr. DeT~rck says. 
A witness who had not certain qualifica-
tions could not testify to depreciation~ Our 
conception is a real estate agent like this 

-lady is who had bought and sold freely in 
the neighborhood before and is now buying 
and selling in the .neighborhood may testify 
as to values at one time and values at an-
other . . We admit that this fixes the depre-
ciation, but we do not ask her to state the 
depreciation. 

(Further argument.) 

The Court: I will permit that question 
to stand. ·· 

Mr. DeTurck: I ask an exception. 

Q. Now, Y?U say that the depreciation is approx-
imately $7,000.00 'in the value of this property? 
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Mr. Morrison: Objected to as improper 
cross-examination. She said nothing of the 
kind. 

Mr. DeTurck: She said tl1e difference. 
l\1r. Morrison: She did not say that. She 

said what the two values are. 
lVIr. DeTurck: I think it is proper cross-

examination. 
The Court: No. She has given two val-

ues. 

Q. You say the property in 1925, that is, before 
the construction of the sewage disposal plant, was 
$11,000.00? Is that right? A. I said somewhere 
between ten-five, and eleven thousand. 

Q. And you say its present value is about $4,-
000.00? A. It is hard to fix a value. It is almost 
impossible to sell a place of _ that kind. 

Q. Well, can you fix a value? A. It would have 
to be a class of people that a very small amount of 
money would appeal to them. 

Q. I know; but you should fix some value. \Vhat 
value do you fix as the present value of the En-
never property? A. Well, if the price was set at 
four thousand, possibly forty-five hundred, it 
might induce a certain class of people to buy. 
By the Court: 

Q. What, in your judgment, is the value now, 
as an expert; not what someone would be likely to · 
give, but what you could get; what is the value? 
A. I consider forty-five hundred as a big value for 
the place at the present time. 
By Mr. DeTurck: · 

Q. And how do you account for the difference in 
the value in 1925 and the value at tl1e present 
time? A. Well, because of the general co11dition 
there. People buy according to general condi-
tions. 

Q. ,vhat condition are you speaking about? A. 
The sewer disposal plant, and the odor. 
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Q. And nothing else? A. I do not l{now · of any-
thing else would cause a depreciation i11 value. 

Q. In other words, your difference in value is 
based on the fact that the sewage disposal plant 
has been constructed there, and is now operating? 
A. The difference is that people won't buy a place 
of that kind and pay a fair price for it. 

Q. Yes. Because there is the se"\v"age disposal 
plant-- A. Right in the back there, yes. 

Mr. DeT ·urck: I again move that the testi-
mony of this witness as to the value after 
the construction of the plant be stricken out. 

The Court: No.. I will permit it to stand. 
Mr. DeT ·urck: I ask an exception. 
Mr. West: T'hat is all. 

We contend that under the rules laid down in 
Ross vs. Commissioners of Palisades Interstate 
Park, 101 Atl. p. 60, 90 N. J. L. 461, and in IJJorrell 
vs. Prieskel, 74 Atl. 994,_ the ruling of the court was 
erroneous as a matter of law. The leading cases 
on the subject of expert testimo11y as to da1nage 
to real estate were collected by Justice Black in 
writing his opinion in the Ross case and we there-
fore will quote therefrom at length: 

"In our reports the rule l1as been applied in 
. . 

the following illustrative instances to the opin-
ion of witnesses on the valuation and damage 
to land: A witness has qualified as an expert 
who has a knowledge of sales of lots and por-
tions of lands similar to a11d in the immediate 
neighborhood of the condemned land. The 
land so .. sold was within a radius of two miles 
from the land in question and within a period 
of three years from the date of the giving of 
tl1e testimony. Brown v. New Jersey Short 
I_Jirze R_. R. Co., 76 N. J. Law, 797, 71 Atl. 271." 

"A farmer is not an expert as to the dam-
age done to a farm by the building of a rail-
road other than for farming purposes. Penn-
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sylvania R. R. Co. v. Root, 5.3 N. J. Law, 253, 
21 Atl. 285. Real estate agents residing six 
miles distant from the property who had noth-
ing to do with property in the vicinity or any-
where near it are not on the question of rents. 
Haulenbeck v. Cronkright, 23 N. J. Eq. 413, 
affirmed 25 N. J. Eq . . 513·. Ordinary real estate 
agent is not, as to the value of the private 
title in_ a strip of land lying on . a public high-
way ;, separated by the street from private 
property, nor as to damages done to the owner 
J. R. R., etc., Co., 54 N. J. Law, 576, 25 Atl. 
strip to railroad purposes. Laing v. United N. 
of tl1e abutting property, by appropriating that 
409, 33 Am. St. Rep. 682. Real estate agent not 
an expert to give his opinion ori difference 
between value of the property either to rent 
or sell estimated with the railroad in the street 
and the value without the railroad (Thompson 
v. Pennsylvania R.R. Co., 51 N. J. Law, 42, 15 
Atl. 833), not simply because witness resided 
on the property or because the witness owned 
and resided upon adjoining property (Riley v. 
l 1amden, etc., Ry. Co., 70 N. J. Liaw, 289, 57 Atl. 
445). A real estate agent is not an expert as 
to the amount of depreciation caused by the 
existence of a sanitary sewer running through 
the premises. Morrell v. Preiskel, 74 Atl. 994. 
Nor is a real estate agent an expert who is fa-
miliar with prices of property in the neigh-
borhood as to the value of land after the con-.-
struction of a tunnel with its present value. 
Pennsylvania R. R. Co. v. Sclzwarz, 75 N. J. 
Law, 801, 70 Atl. 134. The fact that a real 
estate agent on one occasion was able to lease 
a farm having a water supply in preferer1ce to 
one which had not affords no basis for an 
opinion concerning the difference in rental 
value between the two. Crosby ·v. City of East 
Orange, 84 N. J. Law, 710, 87 Atl. 341." 

"Knowledge of real estate values in the lo-
cality does not qualify witness to testify to the 
diminution in value of property by reason of 
the destructior1 of shade trees standing i11 the 
highway in front of it (Burrouglz v. New Jer-
sey Gas Co., 88 N. J. Law, 643, 96 Atl. 895), or 
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such knowledge in a township (Van Ness v. 
Neu, Yorlf, etc., Tel. Co., 78 N. J. Law, 511, 74 
Atl. 456). Valuation of adjoining rail~oad ter-
minals is a basis of qualification of members 
of Board of Assessors making the valuation. 
I--'ong Dock Co. v. State Board of Assessors, 89 
N. J. Law, 108, 97 Atl. 900. An experienced 
real estate man of large experience not an ex-
pert on the question as to the fair value of the 
connection and use of a sewer condemned. 
Park Land Corporation v. ~layor, etc., of Bal-
timore, 128 Md. 611, 98 Atl. 157. A witness 
with some knowledge of real estate is 11ot an 
expert on the value of shade trees. Elvins v. 
Delaware, etc., Te(. Co., 63 N. J. Law, 243, 43 
Atl. 903, 76 Am. St. Rep. 217." 

Ross vs. Commissioners of Palisades In-
terstate Park, 101 Atl. 60, at l)age 62. 

The case of "Jitorrel vs. Prieskel presented the 
identical question under consideration; the follo,v-
ing is an extract therefrom : 

"This is an action for a breacl1 of covenant 
against incumbrances, contained in a deed 
made by the defendants to the plaintiff for a 
piece of land, with a building thereon, in the 
City of Passaic. The incumbrance consisted 
of a sanitary sewer running through the prem-
ises from the front to the rear. T·he diameter 
of the sewer is 15 inches, and its depth below 
the surf ace about 14 feet. At the trial the de-
fendants admitted liability, and the only ques-
tion submitted to the jury was that of dam-
ages. lTpon this point the plaintiff called as 
a witness one Delazier, a real estate agent, and 
asked his opinion as to the amount of depre-
ciation caused by the existence of this sewer 
upon his premises. It was contended on be-
l1alf of the defendant that tl1e witness had not 
qualified as an expert, and that his opinion 
was therefore incompetent. An atten1pt was 
then made, by an examination of the wit11ess, 
to show expert knowledge. He testified that 
he resided in the City of Paterson, and con-
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ducted his business there, that he had consid-
erable experience in buying and selling prop-
erty with easements upon it in other places 
than Passaic, and that in two instances the 
easement consisted of a sewer running through 
the premises. What the character of the se,ver 
in these cases was, what their respective di-
mensions were, how far beneatl1 the soil they 
were located, he did not state. He was then 
asked the question again, and it was admitted 
over the objection of the defendants. They 
excepted to this ruling, and the exception was 
signed and sealed. \\Te think the question of 
the admissibility of this testimony is controlled 
bv the decision of the Court of Errors and .., 
Appeals in the case of Pennsylvania, etc., R. 
R. Co. v. Schwarz, 75 N. J. I"aw, 801, 70 Atl. 134, 
that for the reasons stated in that opinion the 
witness was not qualified to speak as a11 ex-
pert with relation to the matter concerning 
which he was questioned, and that his testi-
mony was erroneously admitted. For this rea-
son there should be a reversal." 

Morre[ v. Preiskel et al., 74 Atl. 994, at 
page 995. 

It seems to us that the attempt of the attorneys 
of tl1e plaintiffs to prove, by indirection, deprecia-
tion in the value of the plaintiffs' property by rea-
son of the operation of the disposal p1ant, espe-
cially after their concession that Mrs. Gilmore was 
not qualified to testify as to depreciation (case, p. 
107), was an idle ceremony; tl1e witness did not 
testify as to knowledge of sales of lands similarly 
affected and admitted that she had not sold lands 
similarly affected; our courts have repeatedly held 
that the proper proof of depreciation in the value 
of an automobile, damaged in an accident, is proof 
of value before a11d after the accident; Hintz vs. 
Roberts, 98 N. J. Law, 768, 121 Atl. 711; why then 
should the rule in the case at bar be different? 

Mrs. Gilmore was the only wit11ess for the plain-
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tiffs as to depreciation and as sl1e was not quali-
fied, her testimony should have been stricken out. 

We therefore contend that for the reasons above 
stated there should be a reversal. 

Respectfully submitted, 

DETlTRCK & WEST, 
Attorneys of Defendants-Appellant. 

• 

• 

• 
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BRIEF FOR PLAINTIFFS-APPELLEES. 

Statement. 
Plaintiffs are the o,vners of a little home on a 

plot of gro~nd wh-icl1 is partly in the Borough of 
Bergenfield and partly in the Borough of Dumont. 
A small brook: flowed through their lan .ds and .added 
to tl1e e11joym,ent thereof. (.See Exhibit P. 7-11 
inclusive, Suppl. to State of Case.) 

The two defenda11t borough'S, by appropriate 
1nunicipal action, built a joint ·sewer system and 
se,vage disposal plant. The disposal plant was 
erected i1nmediately adjacent to the rear line of 
plaintiffs' property, and on both sides of the brook: 
just above the point where it entered plaintiffs' 
premises. T~e d:iagram (Ex., p. 4, Suppl. to State 
of Case, offered Ca'Se p. 28, l. 3.2, et . seq. admitted 
Case p. 29, 1. 25), ·shows the r,elative location of 
the disposal plant and the plaintiffs' property and 
the photographs (Ex. P. 14,.1·5, Snppl. to State of 
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· .Case} sht:r,v the gen_eral appearance of the disposal 
plant. 

The se,ver system was d.esigned to eollect the 
do1nesti-c ,se,vage and traite liquors, arid- infiltration 
fron1 the two Borough ·s and to bring the · same to 
the sewage dispos •a1 plant. ( B-owe, Case, p. 20, I. 
32-45}. 

The domestic -s,ewage, which is the waste e·man-
at,ing from domestic h,ouseholds, -business build-
ings, institutions and th •e' lilre, is devived from the 
public •Wat.er supp}y. . (Bo:~ve,, Case p .. 21, I~ 8-12). 
~rhe public ,vater supply i-n· thes,e t,vo• Boroughs is 
derived from the Hacl{en-sa.ck:. vVater Co1npany's 
,vork -s at New Milford and pumped througl1 these 
t,vo munieipalities by mea:11s of a distril)ution sys-
tem. ( Bo,ve, Case p. 21, I. 36-42) . 

900,000 gallon'S per day of this domestic sewage 
is turned into this. disposal plant (Bo,ve, Case p. 
4 7, I. 23) and after p,assing through it is discharged 
into the brook . and , th.rough and upon plaintiffs' 
lands., 

110 miles of pipe lines have been.. laid : . ( Bo,ve, 
C-as-e p-. 38, l. 30-32) which act a.s subsurface drains 
and collect the "infiltration," bringing the total 
flow of liquid, per day, 11p to 1,,5-00,,000 to i, -600,000 
gallon ,s per day. 
- It is proven that before the construction of this 
s,e,ve:r system th .e brook .,vas suffi-ciently large to 
carry w,ithout · overflowing an :d flooding of plain-
tiffs' premises, s.o mu.ch, iif any, of these waters as 
carne in natu .ral course to the ·-bro,ok: (Ennever, 
Cas ,e p,~ 54, l., 30-42) ; that to accommodate the 
vastly greater quantity of ,vater cast into th .e brool{ 
by the defen .dant's s,ewers, th .e defendants altered 
so much of the brook : as was ,vithin their property, 
hy ,videning, deepening and straightenin .g it,, and 



pavi11g it ,vith paving stones ( Bo,ve, Case p. 3,5, 
l. 20-30). 

As 1ide fro1n the question of pollution, stenches 
a11d sin1ilar nuisances ( ,vhich are discuss,ed below) 
it is ap•parent that the .defendants have designedly 
and by these artificial means, diverted this enor-
1nous volume of ,vater from the course it would 
otherwise have tak:en, and cast it on plaintiffs' 
lands, where, but for such artificial drains, it 
would not have gone. 

The Sixth Count of the complaint. is for damage 
by flooding (Ca.se p. 6, 1. 30 et seq) and it was 
proven that plaint,iffs' premises were flooded, his 
bridge over the brool{ ·swept away and other sim-
ilar damage done. (Ennever, Case p. 64, l. 22-40; 
I~x. P. 21, photos. 1, 2, 3, 4 & 5, Suppl. to State of 
Case; offered Case p. 6·4 I. 40 admitted p. 66, I. 
B5.) 

· The filth and drainage of these two Boroughs 
,vas concentrated at this diHposal plant for treat-
rnent. Ninety per cent. was caused to flow there 
by gravity (Bo,ve, Case p. 22, 1. 38-42) and ten per 
cent. is collected at a pumping station and pumped 
back~ to this particular site. (Bowe, Ca:se p. 22, 
l. 20-22; p. 23, I. 1-10). 

This enor1nous flo_,v of filtb_y sewage is led first 
into an open tanl{ fitted with ~ars. and screens 
,vhich vetain all floating substances. (Bowe, Case 
p. 23, 1. 17-26; p. 25, 1. 8-11; Exhibit P. 20, photo 
No. 5, Suppl. to State of Case.) The :defen ·dants' 
superinten .dent testified that this s,creen chamber 
had to be cleaned out about once a week and some-
ti1nes more often · (Harra, ·Case p. 142, 1. 5 et seq) 
and that the substances taken out had to be covered 
,vith chlorinated lime an ·d buried. ( Case p. 142, 
1. 23-26.) 
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· Fr~o1n - the · open --tank or screen cl1amber, the 
sewage is led into six closed settling tanks ,vhere 
the solids which have not lodged on the screens, 
settle to the bottom. ( Bowe, ·Ca.se p. 23, 1. 26-34, 
p. 25, 1. 10-25) ; an •d these 'Solids, in tl1e form of 
sludge are drawn off fron1 time to tin1e on six san•d 
beds •Or filters, open to the a1ir, to ,dry out and be 
taken away for manure. (Bo"\vT•e, Case p. 25, 1. 25-
30; Harra, Case p. 144, 1. 37-41.) 

The rest of the sewage is carried into another 
open tan]r and held there until a suf~cient amount. 
accumulates to be drawn off. ( B-o,ve, .Case p. 23, 
l. 34-40; Exhibit P. 20, Photo Nos. 1 and 2, Suppl. 
to State of Case.) 

Wh,en this open tank is filled with se,vage, it is 
discharged to sand filter beds, on the opposite .side 
of the brook, where it lies open to sun and air until 
it filters through, an -d the effluent is discharged 
into the brook ( Bowe, Case p. 23; 1. 40-45 ; p. 24, 
1. 1-15; Exhibit P. 20, I>hotos 3 and 4, S-uppl. to 
State of Case.) 
- Th,ere was plenary evidence that tl1e sewage in 
these open tank'S and on these .sludge beds and sand 
filter beds •permeated the atmosphere with nauseat-
ing odors and stenches ,vhich penetrated into plain-
tiffs' property, into hiis house, his bed r·oo1ns and his 
dining room. ( See generally testimony of Harry 
J1jnnever, Mary A. Kan1pfer, Edw. L. Benson, Ed"r· 
G. Cram, Anne G. James and Clara L. Ennever, as 
indexed in State of Ca·se.) 

The third count of the complaint is for damage 
resulting from th,ese noxious, foul, fetid and pois-
onous odors and the fourth for the continuance of 
this damage. 

It is admitted that th-is se.wa ,ge disposal plant has 
been overloaded and does not function properly 
( B 0'\\

7e, Case p. 32, 1. 3-10 ) and it i.s demo n'Stra ted 
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that as a result thereof th,e plaintiffs' stream ,vas 
grossly polluted. ~Irs. Kem•pfer testified that on 
one occasion she was annoyed by the foul odors at 
11ight and went out near plaintiffs' place to see the 
condition of the brook and found "the ra,v 1nater-
ial" running t~rough th,e brook: ( Case p. 95, I. 43) 
and the filthy con·dition so bad that "I became s,ick: 
to my stomach" ( Case p. 96, 1. 5-9) . Many other 
witnesses testified to sin1ilar, if -not quite so dis-
gusting, conditions in the brook near or on the 
plaintiffs' premises. 

The first, second and fifth counts of the com-
plaint are for da1nage by this pollution of their 
stveam. 

Summarized, the facts in this case are that the 
plaintiffs have been deprived of the enjoyment of a 
beautiful little home on an attractive water course, 
by the active int,erference of the defendants who 
l1ave designedly concentrated in the im·mediate 
vicinity, the filth and se,vage of two entire Bor-
oughs, in such a man.ner ·as to saturate the atmos-
phere with nauseating stenches, to grossly pollute 
the brook ,and to send down upon the plaintiffs' 
home n1illions of gallons of water which have 
flooded and overflo,ved his place. 

Fnr this •damage the jury found a ver<J.ict of 
. $3,250 and the Boroughs have ~ppealed to this 

court. Ther•e are but two reasons for reversal; that 
the only ren1edy ,vas by indictment and that an 
:ictive local real estate dealer called by the plain-
tiffs, was improperly permitted to testify, as an ex-
pert, to the value of plaintiffs' prop,erty before and 
after the installation of this sewer system. 
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'I. 
··" The clef endant municipalities although per-
·· forming a public duty in operating .thes~ 
· sew ,ers and this sewage disp -_osal plant have 
committed an active wrong, have been guilty 
of a·ctive negligence, and are therefore liable 
to -plaintiffs who have suffered special dam-
a_ge. 

It is, of · course, con -ceded th .at the general rule 
is that the neglect of a municipal corporation in 

. tl1e performance of a pub~ic duty is a public wrong 
to he remedied by indictment. 

Waters v. Ne,vark, ~6 N. J. L., 361; and _ 
other cases cited by appellants. 

But this exemption of municipal corporations 
· fro1n actions ~ by individuals sufferin _g special da1n-
age does not extend to actions where the injury is 
the result of active wrong ·do,ing. 

Kehoe v. Rutherford, 74 N. J. L., 659. 

The _ factual situation in these two cases -il1us-
tra tes. · clearly what is mea .nt by . "active wrongd-o-
ing." In Waters v. Newark, a se,ver wa-s built 
through a street past plaintiffs' property and _ ru11-
ning to tide,vat-er. It beea1ne overloaded and the 
,vater back:ed up out of the manholes and catch 
·basins in the street and flowe-d across the side,valk: 
and into plaint,iffs' properiy. The design was to 
carry the water to the riv,er; it. was not inten-ded to 
have the water flow out of the manholes --and catch 
basins. This was not "activ·e w~ongdoing." 

In Kehoe v. Rutherford, a culvert was built 
,vhich changed the direction of the. natural fl.o,v of 
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the ,vater and directed it toward, upon and into 
plaintiff's pr,em,ises. The municipality i11tended the 
,vater to flow through this. culvert an ,d this -oaused 
the ,vater to go upon plaintiff's place. This ,vas 
"active wrongdoing." 

In Kehoe v. Rutherford and in Jerolaman v. 
13elleville, ( 90 N. J. L., 206) this court held that: 

"A 1nunicipal,ity has no right, by artificial 
drains, to divert surf ace ,vat er from tl1e course 
it would other,vis,e take, and cast it, in a body 
large enough to do substantial injury, on land 
where, but ~or such artificial drains it ,vould 
not go." 

Neither, we respectfully submit, have defendants 
any right to divert millions of gallons of Ilack:en-
sack: River water, through sucl1 artificial means as 
tl1e Water Company's mains an -d these sewers, and 
cast it upon the ho1ne of these defendants to their 
da1nage; 11-or to divert the subsoil waters of the e·n-
tire area of tl1ese t,vo municipalities from their 
ust1al subterranean channels, and concentrate them 
at this plant and cast them over plaintiffs' prem-. 1ses. 

It is_, of course, conceded that by gathering the 
filth and se,vage of th,ese municipalities and con-
centrating it at the disposal pla :nt in open tanl{s 
and upon open filter beds so as to pollute the air 
·with noxious and fetid odors which spread about 
for so1ne distance in all 'directions and an.noye-d and 
sick:ened the entire neighborhood, th,e defendants 
created a common nuisance for which they were 
liable to indict1ne11t. But that does not exempt 
then1 fro1n liability to plaintiff's in this suit for it 
,vas held by Mr. Justice Magie ( on d,eml1rrer) 
that: 

,, 
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"1. A count in a declaration charging that 
a n1unicipal corporation, by its wrongful act, 
created a com1non nuisance from which plain-
tiff suffered special damage, .,discloses a good 
cause of action, notwithstanding tl1e corpora-
tion ,is liable to indict1nent for the same act. 

2. The exem,ption of a municipal corporation 
from actions. by individuals suff.ering .special 
damage from it'S neglect to perform or its negli-
gence in performing publ,ic duties, ,vhereby a 
public wrong is done for which an indictment 
will lie, does not extend to actions where the 
injury is the Pesult of active ,vrongdoing 
chargeable to the corporation." 

Hart v. Freeholders, 57 N. J. L., 90. 

This case has been cited and t~is principle has 
been approved by this court in 1nany cases, of ,vhich 
it is., we believe, enough to mention 

Kehoe v. Rutherford, 74 N. J. L., 659; 
Doran v~ Asbury Park, 91 N. J. L., 651; 
Olesie,vicz v. Camden, 100 N. J. L., 336. 

It is conceded too that ordinarily a municipality 
is. not liable for the failure of a sewer system to 

· function according to ,desig11, but if it be so con-
structed that upon its failure to function . properly, 
there appears to be a further design that, when not 
functioning properly, the · sewage .shall be deliber-
ately cast upon plaintiffs.' lands. or into his 'Stream, 
this is "act,ive ,vrongdoing" for which the n1uni-
cipality is liable. 

Th,e present case ,is similar in principle to Doran 
v. Asbury Park:, 91 N. tT. L., 651, and on both the 
facts and the law it is similar to but .stronger than 
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the case of . Garriso11 v. Fort Lee, 92 N. J. t., 566, 
in which this couijt held the n1unicipality liable. 

In the Garrison case, Mr. Justice Trenchard de-
livering the unanimous opinion of this C'ourt, said 
(at p. 567): 

'tTI1e contention of the defiendant is that at 
most the evidence disclosed that the 'plaintiff's 
damage resulted from negligence on the part of 
the borough in performing its duty to k:eep the 
sewer in repair or proper operation.' Of course 
if that, and that only, appeared, the ca'se would 
call for the appl,icatio11 of the rule that an ac-
tion ,vill not lie in behalf of an individual ,vho 
has sustained .special ·damage from the neglect 
of a public corporation to perform a public 
duty . .r.• * * But it was also open to the jury to 
find from the evidence that the plaintiff's i11-
jury ,vas the result of active wrongdoi11g in 
the construction and use of the se,ver. * •x• * 
vVhatever else _ the evidence in the present case 
j11stified the jury in finding, it amply justified 
then1 in :finding, if they ·sa,v fit, that the defen-
dant designedly built and constructed its sani-
tary sewer with many outlets into its storm-
,vater drain, "\\rhich latter emptied into the 
brook: at the head of plaintiff's p·ond (which 
was theretofore pure) and that such construc-
tion and use resulted in the daily and contin11-
ous pollut,ion of the plaintiff's pond to his 
·serious injury. Clearly for such active wrong-
doing the plaintiff "'.,.as entitled to vecover." 

The facts in the Garrison case were that the Bor-
ough of Fort Lee had attempted to keep the sewage 
in its sanitary se,vers separate from the water in its 
stor1n water drains. The .se,vage was, in normal 
operation, led to a sump or tanlr and prevep.ted 
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fron1 flo,ving down the brook:, ,vhile tl1e drainage 
water was discharged directly into the brook. But 
in each mar1hol,e the storm water drain was at the 
botton1, and the sanitary sewer ,vas. carried above it 
on the .side of the manhole. Although both were 
carried elsewhere in ordinary pipes of circular cross 
section, the desig11 of the manholes was such that 
these t\ivo 'Strean1s were carried through the man-
holes ,in conduits of a U sha.ped cross .section, open 
at the top of the U. In bel1alf of the Borough it 
,vas contended that these open U shaped passages 
in the n1anholes were designed to permit the clean-
ing of the pipes bet,veen the 1nanholes, and the re-
1noval of any ob-st.ructions to th,e flo,v, and were not 
designed to per1nit an overflow of the sewag~ into 
the storn1 ,vater drain. On behalf of the plaintiff 
it was contended that these open U shaped passages 
,vere deliberately designed as overflo,vs. or spillways 
( See State of Case, Garrison v. Fort Lee, Testi-
mony of Clarke for Borot1gh, Ca'Se pp. 191, 192, 193, 
196, 19'7, a11d Testi1nony of Eckerso11 for plaintiff, 
Case pp. 144 and 150.) It was clearly shown, ho,v-
ever (110 matter what the intended function had 
·been), that whenever the sanitary se,ver was 
clogged or overloaded, the sewage overflowed from 
th,e 1J shaped sewage eon-duits on the side of tl1e 
1nanholes and spilled down into the U shaped con-
duits in the bottom of the manhole in which the 
'Storm water was flowing, and ran thence through 
the storm water drains into the brool{ and thence 
into plaintiffs' pond. This does not clearly appear 
in the opinion but does appear in the State of 
Case in the Garris.on case a11d is, no doubt, what 
Mr. Justice Tren_chard refers to when he says that 
it was open to the jury to find that the Borough of 
Fort Lee "designedly built and constructed its sani-
tary sewer with rria,riy outlets into its. storm ,vater 
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, drain * ~· *" ( at pp. 567, ;3 last lines), for there is 
110 testin1011y of any other "outlets." · In~ the present ease the defendants have · desig~-
edly built and constructed this 'se,vage plant with 

•, . ' . 

1nany outl 1ets over· the tops o~ its open tanks, its 
sludge beds, and its filter beds, -di'rectly into plain-
tiff's strea1n ·; vvith ·many :pipesfrom its underdra.ins 
·leading directly :into plaintiff's brook:, ·so that al-
though, as · in the Garrison case, the normal opera-
tion which was pri1narily intended ,vas designed to 
·avoid pol1utio11 of the brook:·, there is a. cl 1ear design 
·in case of abnormal ·operation 1or :failure to operate, 
to .direct the ·pollution into the brool{. It is shown 
·that 011 ·at least one · occasion when the plant wa-s 
out of order, the se,vage was deliberat,ely pumped 
-into the brook:. (Ennever, Oa'Se p. 56, 1. 30-40; Ex. 
l"). 16, Suppl. to · State of Cas,e.) 

The , intent to permit or cause the se,vage to pol-
·ll1te the brook: is far morie pate11t in this case than 
in the Garrison case ahd it was th ·erefore open to 
the jury to fi11d that the defendants were guilty of 
active . n_egligence. It is c9nceded herie as . in the 
Garrison case, tl1at the sewer has not so functioned 
q·s to prevent pollution and on the authority of this 
_ro11rt's decision in the Garrison case, the defend-
ants ar,e liable i11 this case. 

IT IS RESPE.C ·TFULLY SUBMIT .TED THAT 
'l"HE DEFENDANT MUNICIP ALITIE,S HA VE, 
IN OP ·ER ,ATING TI-IIS SEWER SYSTEM AND 
SEvVAGE . DIS :POS 1AL PL,ANT, COMMITTED 
AN A1C·TIVE WRO·NG, HAVE B!EEN 'GUILTY 
·OJ? ACTIVE NEGLIGENC ,E AND AR,E, TIIERE-
FORE, LIABLE TO TI-IE PLAINTIF .FS, AND 
THAT DEFEND ·ANT'S MOTIONS FOR A NO,N 
SlJIT AND · FOR A · DIRECTED VERDICT 
"\VER.E PROPERJ"Y DENIED. 
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II. 

\ ' 

There was no error, prejudicial to appel-
lants, in permitting the plaintiffs' real estate 
expert to answer the questions set forth in the 
reaso11s for reversal. 

Mrs. Irene Gilmore ,vas called by the plaintiffs 
and testified that she had been a real estate brok:er 
for about seven years; that the field -of her opera-
tion ·s had been in Bergen County, particularly in 
Bergenfield and Dumont; that she had bought and 
sold properties in the neighborhood of and .similar 
to the Ennever property (.Case p. 100, I. 27-38) ; 
that she h.ad sold a.bout $200,000 worth of property 
,vithin .six blocks of the sewage -disposal plant be-
fore it was in operation, and "quit,e a little" in the 
same area after the plant was running ( Case p. 
102, 1. 1-20). As to values of propert,ies in that 
vicinity, she had the qualifications required by Ross 
v. Commrs. Pal. Int. Park:, 90 N. J. L., 461 on which 
appellants rely, and in which it was held tl1at: 

"The dominent ·circumstances forming the 
qualification of ,expert witnesses as t~ land 
values consist of the fact either that they have 
them ·selves made sales or purchases of other 
similar lands in the neighborhood of the land 
in question, within recent periods, or that they 
hav ,e knowledge of such sales by others." 

As to the subject of the inquiry, i. e., the values 
of properties in this vicinity before an -d after the 
installation of the 'Sewer, she was clearly shown to 
have special knowledge which :riendered her opinion 
as to tl1e value of plaintiffs' property ·at these times 
·competent evidence; for this court has held: 
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"111 order to re11der the opinion of a ·.,vitness 
con1petent evidence, he must appear to . have 
special k:no,vledge on the subject of inquiry." 

Laing v. United N. J. R. R. Co., 54 N. J. 
L., 576. 

She ,vas per1nitted, over defendant''S ·objection, 
to testify to the value, in her opinion, of th 1e plain-
tiffs' property before the plant was there, and to it8 
val11e at the time of the trial. 

Appellants, in the Grounds of Appeal, No. 3, No. 
4 and No. 5, ( Case pp. 16-17) set forth three ques-
tions •put to this witness, to _which they ob}ected. 
Although it is stated in the grounds of appeal that 
an exceptio11 ,vas taken to the overruling of their 
objection on each of these questions, an inspection 
of tl1e record does not sho,v any except.ion taken to 
the first and second, although there is an exception 
noted to the third. Th,ese, questions appear in the 
record at p-ages 104, 105 and 106. When the Court 
stated his reas !on for allowing tl1e first t,vo ques-
tions -(which ,vere really one an ·d the same question 
repeated after interruption and argument) appel-
la11t's counsel conceded that the · trial judge ,vas 
right: 

"Q. Now ,vill you state please, other condi-
tions remaining as they have been but no sew-
age dis ·posal plant being there, ,vhat ,vould the 
vall1e of that property be to-day? 

~fr. DeTurcl{: I object to that. 
Tl1e Co11rt: I ,vill allo,v that, 'Subject to fur-

ther consideration. There are two proposi-
tions involved in this case. 

Mr. DeT11rck:: Yes" (Case p.105, 1.15-25). 
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1."'he function of an objection is to direct the at-
tention of the trial court to so1ne reason ,vhich 
counsel puts forward as a legal ground for exclud-
ing the evidence then apparently about to be given 
in the answer of the ,vit.ness. If the trial judge, as 
in this case, overrules the objection and states his 
reason for doing so, counsel n1ay concede that the 
judge is right in so doing, and ,vithdraw or ·aban-
don the objection. This is by no means unusual in · 
the stress and excitement of a trial. If he does not 
concede that the trial judge is right, he should note 
an exception, s-o that the trial judge and opposing 
coun-sel may kno,v his a.ttitud•e and may be fairly 
war11ed that his ruling is to be made a ground of 
appeal. 

The underlying principle in such 1natters is th·at 
the error complained of upon appeal must have 
been specifically pointed out to the trial judge. 
When, as in this cas •e, counsel at the trial concede 
that the trial judge is right after hearing his reason 
for the ruling, -such ruling cannot lead to a re-
versal. 

The third question (to which an exception was 
noted) ( Ca.se p. 105, 1. 39-42; p. 106, l. 1-2-5) ,vas 
as follows: 

"Q. Mrs. Giln1ore, do you k:now the condi-
tion of Mr. Ennever's property as it is to-day? 
A. I do. 

Q. With the sewage ·disposal plant there and 
operating as it does? ' A. I do. 

Q. And what, in your opinion, is the value 
of his property in that condition? 

Mr. DeTurck: I ooject to that" 
'l~he Court : I will allow it. 
Mr. DeTurck: I want to state my reasons. 
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Sh-e iH not qualf.:fie,d to testify as· to depreeia-
t . .. 1 10:n 1n va ue. 

Mr. Morrison: We a:re not asking her to. 
~Ir. DeTurc:It: Well, conditions as they are. 
Mr. Morrison: We aPe aslring her to testify 

to , the acttlal value of that pr0perty a'S ft actu-
ally is the-re. 

M:r. D·eTurcl{: She is trying to show depre-
ciation du ,e- to the constructien of th -e sewage 
disp@gal plant. She is not qualified. 
· The Cburt: I will allo,v the question. 

Mr. D1eTurek: Exception ,."· 

On, th .is .. question the trial judge was . ~learly right, 
for the witness , was , clearly qualifi1ed b;y her exper-
ience to testify to the t.hen current value of" th _e 

1 ,. t·ff ' . t p: ·a1n 1 . "s· proper ;y. 
A v1itnes-s .si1nilarly, b·ut not so we11, qualified 

w·as -eallecl for · defendants · and also testified to these 
valn ,es .. 

(Mrs. Leddy, Case pp. 149-15.1.) . 

It is- respectfully submitted, however ·, that 
whetJ1er or not app ,ellants are now estoppe -d to rely 
upon this ·ground of appeal, th·e evidence was right-
ly adn1itted. One ,vho kno,vs values may testify to 
values, although to testify to -depre~iatio-n by reaso11 
of any cause one n111st have had ex,perience with 
other caseS' of' depreciation from this ca11se. · For 
example, a Wall Street broker is eo1npetent _to tes-
tify to the values or mar1ret price of a stock i11 

,vhich he trades, and may state the price as it was 
be.fore and .after a given event, althqugh ·he may not 
ltnow what effect, as to depreciation or apprecia-
tion, was due to the happening of the event. A 
1lealer i11 automobiiles m,ay testify to the value of a 
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car before and after an accident. This method of 
· · assessing the damage was expressly · approved by 

this. court in Hintz v. Rogers, 98 N. J. L., 768. 
· So it was competent for these B,ergenfield real 

estate brok,ers to testify to the value of the plain-
tiffs' property before and after the construction of 
the se,vage plant. Mrs. Gilmore testified that the 
value before was $10,500 to $11,500 and Mrs. Leddy 
said it was $5,500. Mrs. Gilmore testified that the 
value after was $4,.500 and Mrs. Leddy testified 
that it was $7,000. The jury had given to them, as 
facts, the value -of plaintiffs' property before and 
after the construction and use of this sewage plant. 
Th•ey had given to tl1em, as facts, the effect of the 
operation ·of the plant upon plai11ti:ffs' use an ·d en-
joyment of his home. - They had given to · them as 
facts, by the defense, certain other changes in the 
vicinity which 1night have increased values (Mrs. 
Leddy. c ·ase p. 150, 1. 30-40) , such as the construc-
tion of roads, .sidewalks, etc. The ,vhole situation 
,vas laid before the jury as fully as either party 
cared to go into it. It was, clearly, ·a jury ques-
tion on all these facts and circum.stances to 
ascertain the amount of damages. for which defend-
_ants were liable to plaintiffs, a11d these they as• 
se.ssed at $3,250. 

IT IS RES ,PECTFUL,LY S·UBMITTED Tfl-'\.T 
T·HER ,E WAS NO ERROR., PR,E .J.UDICIAL TO 
A,PPELL,AN ·TS, IN ADl\IITTIN •G MRS. GIL-
MORE'S TESTI1IO ·NY. 

III. 
It is respectfully submitted that the judg-

ment below should be affirmed. 

MORRISON, LLOYD AND MORRISON, 
Attorn~ys for and of Counsel 

,vith Plaintiff-Appellees. 






