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ASSEMBLYMAN JOHN V. KELLY (Chairman): I think we will
have some testimony now. Come on up. Do you want to testify
on the COAH rules and regulations? Come on up and enlighten us.
DOUGLAS V. OPALSKI: Thank you, Mr. Chairman.
For the record, I am Doug Opalski, Executive Director of the
Council on Affordable Housing.

ASSEMBLYMAN ZANGARI: What's your name?

MR. OPALSKI: Doug Opalski. I understand you are
entertaining an amendment that would make valid all of the
mandatory development fee ordinances that were enacted prior to
the Council's rules.

There are only two comments I would offer to you at
this stage that might be of help to you, if you intend to

pursue that particular policy. One of those 1is 1in the
statement to the bill, the intent of the legislation -- the
amendment -- is to validate all of those ordinances that were

enacted prior to the Council's rules. Yet, when I read through
the amendment, it's such that those—-

ASSEMBLYMAN KELLY: Hold it. We're not doing a bill.
I want to discuss the rules and regqulations that you
promulgated. Forget the bill. The bill comes after.

MR. OPALSKI: Oh, all right; okay.

The Council did not enact the mandatory development
fee rule until after the Holmdel Builders decision. What we
had in place was a voluntary development fee rule which had
withstood a number of challenges. The Council did not want to
overregulate, so we waited until the judiciary was able to give
us direction and guidelines about the efficacy of that approach.

So, after the decision, which was December 13, 1990,
the Council took the charge that came from the Supreme Court
decision in Holmdel Builders, with guidelines that came from
the Fair Housing Act, and started to pose policies that we were
able to get responses to. We went through-—- Oh, I guess we
started with the preproposal, to which public comments came



forward, and then we had four public hearings, in addition to
at least three open public meetings at which the issues were
discussed. Then in between those two events, which were the
series of public hearings and the Council's public forum on
this -- the general regular meetings -- there were at least a
dozen task forces, at which the major stakeholders that would
be affected by such a rule were participants. The intent of
all that was to develop a consensus that was a workable
consensus within the context of the Supreme Court decision, the
Fair Housing Act, and the rest of the Council's rules.

So you had a workable framework, that whatever came
forward would withstand challenges; whatever came forward would
be workable; whatever came forward would be supplemental and
would allow for towns to carry out their housing elements.

Generally, that 1is the procedure we followed. We
thought it was a rather exhaustive process. I wish we could
have come forward with standards quicker. However, as you can
imagine, there is a 1lot of controversy that surrounds this
issue, and people had to have their say, and we allowed for
that to occur. So, we went through a rather exhaustive process
and we felt comfortable that what came out of it was a workable
compromise that would be well within the constitutional
guidelines that the Court established, and well within the
guidelines of the Fair Housing Act. Time will tell.

ASSEMBLYMAN CORODEMUS: I have several questions. The
first one I would 1like to ask is: I understand you use a
certain formula for the calculation of affordable housing
within any particular municipality. Is is true that the date
is 1980 to make a determination on the provision of affordable
housing?

MR. OPALSKI: We used the 1980 census data, and then
we brought it up-to-date. The point of departure for us was
the middle of 1987; through the middle of 1993, is the first
certification period. That gquideline came from the Fair



Housing Act. So, we established a data base that came from the
best available data, the census, and we used whatever other
surveys were available that supplemented that. The American
Housing Survey supplemented it. We also had building
information, building reports, that supplemented it. We also
had the projections that came from the Department of Labor,
that supplemented it.

So, essentially there are two components of need --
indigenous need -- that essentially derive from the census
data, and then prospective need that derives from projections
that were available from the Department of Labor.

'~ ASSEMBLYMAN CORODEMUS: Now that you have that
information and it has been augmented by other studies, do you
feel comfortable with the 1980 date for a determination?

MR. OPALSKI: That was the best data base to build the
indigenous need off of, and we didn't find any other data base
at the time to rely upon. Similarly, we are using the 1990
census data as a base for the next period of certification.

ASSEMBLYMAN CORODEMUS: The reason I asked the
question is—-— I'm glad you have some anchor for the 1980 date,
in light of the fact that it is not just by the census. But
now that you have this continuum of information over a decade,
is there any consideration being given to using a different
date than 1980? It might appear that some municipalities have
actually been prejudiced by using the 1980 date, in that prior
to that date, on a voluntary basis, they had been constructing
affordable housing -- low-income housing -- and because of this
arbitrary date of 1980, that whole slate is wiped clean, and we
are looking at a fresh start. They are being forced to provide
more than what would be expected of them if they were starting
off with virgin territory, so to speak.

MR. OPALSKI: I understand; I better understand your
question now. I think it really gets back to the issue of
credits; what can be credited against an obligation. When the



Council heard these arguments -- and there was a 1lot of
litigation that surrounded it -- the position was that the data
in the '80 census reflects what had occurred to date, and took
into account all of the good efforts the towns had made up to
that point.

ASSEMBLYMAN CORODEMUS: It did take into account-- I
know of a few towns, notably one that borders my district,
where the elected representatives of that town feel that they
have actually been prejudiced by that, in that they have
constructed some 600 or 700 senior citizen homes, and because
of this arbitrary 1980 cutoff date, they feel prejudiced by the
fact that they are now obligated to provide more affordable
housing than before, and never in their -- 1let's say in their
litigation track record, have they ever been accused of
excluding affordable housing. -

I am wondering if there should be-- 1If fact, if there
is no change, in that I might be submitting 1legislation to
change that date, because I think in this particular situation
they have been prejudiced, and perhaps there are other similar
situations across the State—-

MR. OPALSKI: What the Council has done is to allow
for surveys of 1indigenous need, because we felt that towns
might have a better fix on, and a better data base that could
supplant the '80 census. So we have come up with a survey that
would allow towns to, in fact, come forward and say, "Look, in
terms of calculating, or indigenous need, we think this data
base has more efficacy, and here is the survey we have done.
We have designed it in such a way that it could withstand a
Court challenge. Statistically it 1is significant, and it
builds upon a good data base." So, if a town chooses to use
that route, they are entitled to do it, and we would consider
it.

ASSEMBLYMAN CORODEMUS: The procedure is in place now
to do that?



MR. OPALSKI: Yes.

ASSEMBLYMAN CORODEMUS: I am glad to hear that. Could
you, after the meeting, give me some specific reference as to
where in the Act that is provided for, because I would like to
study that further?

MR. OPALSKI: Absolutely, and we certainly would be
willing to work with the town involved, in order to see to it
that they could take this survey, if they chose to use it, and
carry it out.

One of the key components here is that the data that

ought to be used is consistent for the entire State -- for the
entire State —— and that it is the most accurate data base that
one could begin with. It was with that in mind that the

Council settled in originally with the 1980 census.

ASSEMBLYMAN CORODEMUS: I can understand that you need
some starting point.

Right now, do you have the power to mandate submission
of housing elements by municipalities?

MR. OPALSKI: No. Towns come to us voluntarily under
the Act, except for towns that are transferred from the Court.
If they come from the Court, in that circumstance, and that
circumstance only, does the Council have jurisdiction. Now,
out of the 176 towns that are in for certification, about 50 of
them have come from the Court.

ASSEMBLYMAN CORODEMUS: How about the impact fees
after the January-— What is the mandatory/voluntary argument
on that point?

MR. OPALSKI: Well, it comes from the Supreme Court's
decision. They came to a conclusion that these fees are
constitutional. I think you have the decision in your packet.
If you look at page 45, under Roman numeral VII, the Supreme
Court says it much better than I could. They say: "We
determine that under the Fair Housing Act, as well as the
zoning power of the MLUL and the police power, that



municipalities, with the approval of COAH, can impose
reasonable fees on the development of commercial and
noninclusionary residential property, as inclusionary zoning
measures to provide lower income housing. Such development
fees may be enacted by ordinance and, subject to the approval
and certification of COAH, may be included as part of a
municipality's housing element and fair share obligation under
the FHA.

"Because the FHA does not provide sufficient guidance,
the effectuation of such authority appropriately requires the
promulgation of rules by COAH that will provide the standards
and guidelines for the imposition of use of such development
fees."

ASSEMBLYMAN CORODEMUS: Thank you.

MR. OPALSKI: Sure.

ASSEMBLYMAN CORODEMUS: Perhaps, Mr. Chairman, you
will allow me to ask questions as—--

ASSEMBLYMAN KELLY: Continue.

ASSEMBLYMAN CORODEMUS: I'll give someone else an
opportunity, but I would like to ask questions later.

ASSEMBLYMAN KELLY: Mr. Zangari -— Assemblyman Zangari?

ASSEMBLYMAN ZANGARI: I'm listening right now.

ASSEMBLYMAN KELLY: Okay. Does anyone else have any
questions? (no response)

Does the Fair Housing Act specifically allow you to
mandate submissions?

MR. OPALSKI: The interpretation from the Supreme
Court of that Act does, and that is what we were using.

ASSEMBLYMAN KELLY: What was that?

MR. OPALSKI: In terms of housing elements, yes. In
terms of mandatory fees, the judiciary interpretation of the
Act 1s what the Council relied upon to come to that policy
conclusion.



Were you talking about the housing elements, or were
you talking about the fees?

ASSEMBLYMAN KELLY: Both.

A R THUR B ERNA AR D: If I may, my name is Art
Bernard. I am the Deputy Director of the Council. No, it
doesn't allow us to mandate the submission of a housing element.

ASSEMBLYMAN KELLY: Oh.

MR. BERNARD: It does not.

ASSEMBLYMAN KELLY: It does not?

MR. BERNARD: No.

ASSEMBLYMAN CORODEMUS: Excuse me?

ASSEMBLYMAN KELLY: Go ahead.

ASSEMBLYMAN CORODEMUS: How about the personnel
involved with these fees as a result of these Court decisions?
Have you been required to enlarge your staff to police the
collection of these fees?

MR. OPALSKI: The staff was inadequate to do the job.
We were at a level of 19 pesonnel three years ago. We are at a
level of 16 personnel now, and we are attempting to cope with
the load.

ASSEMBLYMAN CORODEMUS: I'm sorry. Did you say from
19 to 167?

MR. OPALSKI: That's right, and we are attempting to
cope with the load.

ASSEMBLYMAN CORODEMUS: So you've lost staff?

MR. OPALSKI: There has been a net loss of staff of
three over that time period.

ASSEMBLYMAN CORODEMUS: How has that affected your
ability to review submission of plans, cellection of fees, the
bookkeeping, and all of that?

MR. OPALSKI: One of the things that has happened at
the same time, as you well know, is that the economy has cooled
down. There are not as many housing elements that have come
in, so there seems to be a balance. But what we are doing is



coping with a load that is growing. Right now, there are 30
ordinances that are before us for review.

MR. BERNARD: May I say something?

MR. OPALSKI: Sure.

MR. BERNARD: Just to supplement that, I think it is
something we are very concerned about. You know, we are at the
point now on the development fees that they are coming in. I
think there are something like 30 in now, and others will be
referred to us from the Court system. I think we are fairly
sure of that. It is one thing to move them through and allow
the collection, but to keep up so that we know what is going on
is a big job. I think we are very concerned, with the
limitations we have had 1in filling positions and with the
limitations I am sure the State budget probably will require,
that we will be able to keep up with, you know, what is going
on with these fees over time.

ASSEMBLYMAN CORODEMUS: If I may go back to that
Holmdel decision for a second, I haven't had the opportunity to
pour through the 50-page decision. You have the benefit of
that over me. But with the Holmdel decision now, was the
result to mandate a housing element? Was that part of the
decision?

MR. OPALSKI: No.

ASSEMBLYMAN CORODEMUS: Is there any 1link, then,
between these?

MR. OPALSKI: Yes, absolutely.

ASSEMBLYMAN CORODEMUS: Could you explain that for me?

MR. OPALSKI: The Court saw that the mandatory
development fee ordinance is a constituent part of the housing
element, and they mention that three or four different times in
the decision. They saw a direct 1linkage between the fee
ordinance and the housing element. And indeed,‘the conclusion
they came to was that this is not a tax -- the fees —-- but,
rather, they are regulatory devices which are the functional



equivalent of inclusionary zoning, so they were able to lessen
the standard for it from a rational nexus to a reasonable

relationship.
ASSEMBLYMAN CORODEMUS: Thank you.
I live in a very small, highly developed town. I

think my town along the shore 1is, like, 99 percent developed.
I think we have one two-acre parcel that is 1left that can be

developed. But we, nonetheless, had to provide a housing
element in our master-— I stand corrected. We did provide a
housing element, and I know that came at no small expense. I

think they had to hire a special planner. This planner, I
think, cost somewhere in the neighborhood of $50,000 or $60,000
to do the survey, and all that.

Do you have any idea of the range of fees it has cost
different municipalities to comply with this?

MR. OPALSKI: We don't have a survey of that. What we
do have a survey of is the cost of going through a Court
compliance plan, versus what the cost of going through the COAH
administrative process is. The evidence that we have collected
shows that it costs about half of what it would cost in Court
to go through the COAH process —— at least that.

Cranbury, for example, spent $100,000 in Court through
the Urban League suit, without ever having a Court ordered
compliance plan. Half of that was spent at COAH and, in fact,

getting certification. In the case of Moorestown in Camden
County, the costs—— The legal costs alone were $644,000 in
Court without a Court compliance plan. At COAH, it was

$54,000, or one-twelfth of the cost of the Court process. Part
of that, I think, stems directly from the wisdom of the
Legislature in requiring mediation to resolve disputes in this
process. Mediation has been a very effective tool 1in doing
that, in compressing the time and in compressing the costs to a
town, if they were to go through our process versus litigation.



ASSEMBLYMAN CORODEMUS: Could you articulate the
benefits to a town such as mine, that is highly developed, with
not much prospect of providing any additional housing? What
would be the benefit for a town such as mine, which has gone
through the exercise of developing a housing element and gone
through the expenditure of some $50,000, $60,000?

MR. OPALSKI: There are at least seven benefits that
would accrue to the town. You will have maintained control
over land use, rather than 1lay vulnerable to challenges of
exclusionary zoning. A lot of towns that choose not to address
the issue, for one reason or another -- there may be very good
reasons, and cost 1is certainly a hurdle that has to be
overcome——

ASSEMBLYMAN CORODEMUS: Excuse me, I don't mean to be
argumentative with you. I am getting a lot of information out
of this that I would like to relay back to my district.

MR. OPALSKI: Sure.

ASSEMBLYMAN CORODEMUS: If I may, I would just like to
follow up that answer. We are going to maintain control over
my town. Now, my town, as I said, is developed. I don't know
how much more control we can have, other than razing blocks of
existing housing and creating new. What is the control we are
attempting to achieve?

MR. OPALSKI: There have been instances where owners
of existing properties would choose to build at a higher
density and recommend their sites for inclusionary development.

ASSEMBLYMAN CORODEMUS: Well, in my situation -- not
to belabor the point -— we are developed.

MR. OPALSKI: Right.

ASSEMBLYMAN CORODEMUS: Now, which developers are we
talking about? Which parcels of land are we talking about?

MR. OPALSKI: There may well be property owners who
choose to take the existing development on their property and
convert that property through demolition and redevelopment into

10



a higher use. You are subject to that kind of attack over
time, whereas if up front you reasonably approach your fair
share obligation and use the mechanisms in the Fair Housing
Act, the adjustment process, and so on, you then have the
presumption of validity; you have a plan in place, one that the
Council will help to codefend.

ASSEMBLYMAN CORODEMUS: Forgive me, I interrupted you.

MR. OPALSKI: No, I think that was a very important
question. I appreciate the fact that you did.

So, local control over land use is the first benefit.
Now, the second-- By the way, related to that 1is being
proactive, rather than reactive to developer suits.

The second 1is access to housing subsidies that come
from the Fair Housing Act. There clearly are priorities given
to towns which are in the process and are seeking
certification. So your town would have priority access to the
funds that would be available through balanced housing funds,
and at one time there were also funds made available through
HMFA.

ASSEMBLYMAN CORODEMUS: The developer suits that you
raise now-- What challenge could they make in a town such as
mine that is highly developed, where there 1is relatively no
available land? We're talking about 1 percent or 2 percent of
available land. What attacks could they make on my town?

MR. OPALSKI: If the town chose not to address its
fair share obligation, they could say that they have ignored,
or neglected to address that constitutional need, and they
would recommend their properties as part of the solution.

ASSEMBLYMAN CORODEMUS: That answer 1is that there
could be a 1lawsuit to require existing 1landowners to do
something with their improvements, such as razing that and
providing affordable housing? 1Is that what your answer implies?

MR. OPALSKI: That's right. You may come forward and
say, "Well, all right, there aren't suitable sites 1in the

11



town. We don't have a sufficient capacity of land to zone to
allow the obligation to be met." And we will come and apply
for an obligation within the context of that. It may be a zero
obligation; it may be two or three units on the remaining
parcel. You have those options.

ASSEMBLYMAN CORODEMUS: I represent Deal Borough in
Monmouth County. Perhaps the average house cost is about
$600,000 there, where the Chief Justice lives. Perhaps the
only developable 1lot is right next to his house. What would
the impact be on something like Deal Borough there by Court
challenge or under the COAH rules?

MR. OPALSKI: I couldn't prejudge what the courts
would do. We would entertain the town coming forward and
saying, "Look, we have insufficient vacant land in order to
absorb the obligation. We would seek to have a zero
obligation." The Council has certified a number of towns at
zero. Red Bank had a precredited need of 599 units, and it
demonstrated to the satisfaction of the staff and the Council
that it didn't have sufficient 1land to meet any of that
obligation.

ASSEMBLYMAN CORODEMUS: See, the whole thrust of my
questioning is-- I question the importance of COAH's role in
highly developed towns such as mine. I know there are other
legislative districts throughout the State that perhaps are
largely wundeveloped, which may have greater application. I
assume there are a lot of our legislative districts, in the
northeast, and particularly along the shore corridor, that are
very similar to mine; that are 99-plus percent developed.

MR. OPALSKI: Some towns are, for example, approaching
situations where redevelopment is becoming more and more
feasible -- the Gold Coast in northern Jersey. It may be that
part of the redevelopment of the Gold Coast ought to have in
mind an inclusionary component that would bé for sheltering the
new jobs that are being created in that area.

12



ASSEMBLYMAN CORODEMUS: Are you talking about the bay
shore area, from Keyport to Sandy Hook? '

MR. OPALSKI: This is in the Hudson County area.

ASSEMBLYMAN CORODEMUS: We call it the Gold Coast
where we are. I guess there are two Gold Coasts. (laughter)

MR. OPALSKI: There's platinum, and then there's gold,
I guess, yes. )

ASSEMBLYMAN CORODEMUS: Okay. I'm sorry. Please
continue.

MR. OPALSKI: One of the contingencies that may arise
is land ripe for redevelopment, and that will occur over time.
One cannot predict when that may be. In certain instances, by
policy, you can; 1in certain others, the market determines it.
But the Council then is at least in a position, and those towns
are, to at least address what they can within the context of
what is being done.

ASSEMBLYMAN CORODEMUS: Perhaps I am not a dgreat
visionary, but I don't reasonably foresee a developer coming in
and purchasing existing and improved property, particularly
along the shore where my legislative district 1is, at great
expense, and razing the improvements and redeveloping it for
low-income housing.

MR. OPALSKI: Art Bernard would like to add to that.

ASSEMBLYMAN CORODEMUS: Sure.

MR. BERNARD: The way the Act 1is structured, a
municipality has a choice whether to come forward or not.
Communities typically take a look at what their downside is and
up their upside 1is, and make a choice. So maybe when you look

at that-- You look at it and say, "Well, you know, we don't
really see where substantive certification does anything for
us." And that is your choice. I am interested in the amount
of money you spent on your housing element. It makes

consulting look better and better every day.
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But, having done a housing element, I suppose there
are some proposals in that. If you want to implement that and
create some affordable housing, you can do that either through
us, or you can do it on your own.

ASSEMBLYMAN CORODEMUS: I don't have any question in
my mind that this has been a small boom to the planners
throughout the State.

Thank you.

ASSEMBLYMAN KELLY: Mr. Opalski, we will excuse you
for a minute.

ASSEMBLYMAN ZANGARI: Let me--—

ASSEMBLYMAN KELLY: Oh, you want to ask a question?

ASSEMBLYMAN ZANGARI: Yes. How many municipalities
are affected by this legislation? What is the dollar amount?

MR. OPALSKI: By the Fair Housing Act?

ASSEMBLYMAN ZANGARI: Yes.

MR. OPALSKI: The Fair Housing Act requires every
municipality to address a fair share of its region's need of
low— and moderate-income housing. I Dbelieve out of 567
municipalities, COAH's current guidelines have indicated that
perhaps 40 to 42 have zero precredited need. Then, those that
come in may claim adjustments. We haven't seen them all, but
the remaining ones certainly can come in and say that they have
a zero obligation, as well.

Right now, about half of the municipalities in the
State are either before the Council or the Court. The reasons
why the others are not coming forward are many. There are at
least 250 sewer bans in the State, and many towns don't feel
the pressure nor the 1litigation for acting on this at this
point in time. So there may be environmental constraints.
There may be market constraints. The market hasn't heated up
in that particular area of the State yet.

Right now, about half of the State has entered into
this process either voluntarily with wus, or involuntarily

14



through a suit in the courts. If they go through the Court
system, we have found that the cost to the town is about twice
what it would be if it were in the Council. In some instances,
it goes up to 12 times as much.

ASSEMBLYMAN ZANGARI: Where in the Fair Housing Act
does it deal with development fees? Could you identify that
section for us? You know, we are not able to—-

MR. OPALSKI: Right. There is a reference to it under
section 10, I believe: "What are the mechanisms a municipality
may use in order to address its housing element?" I believe in
there there is reference to it. That same reference was cited
by the Supreme Court, when it came up with this decision.

ASSEMBLYMAN ZANGARI: This matter is still before the
courts?

MR. OPALSKI: Well, the retroactivity is on appeal.
That was one of the points I wanted to share with the
Committee; that you may want to hear what the Appellate has to
say about the six cases before it now, before you come to terms
with this amendment. There may be some instructions in there,
and it may be enlightening for you in terms of what kinds of
guidelines and standards you would like to see in place for
that period before our rules.

Now, I think they are on an accelerated schedule, and
our DAG tells us that it may well be that they will come up
with a decision within a month. So it wouldn't be an
inconvenience to see what they have to say.

- « ASSEMBLYMAN ZANGARI: Would this be more of a matter
of administration, not a policy decision; you know, something
that would be negotiable between the parties involved, rather
than coming to the tabling of legislation not knowing what the
Court outcome is going to be?

MR. OPALSKI: Well, I would think you would want to
help the process out by taking the uncertainty out of it. I
think that is what your statement 1is 1in your attendant

15



amendment. You would want to clarify and make very clear about
the validity of those fees, rather than make it more unclear.
As far as that goes, I think you would be well served by taking
a look at certain sections of this decision. It may help you
to structure what kind of minimum guidelines are necessary to
pass constitutional muster, so that if the amendment is
attacked, it will withstand the attack. That was the reason
why the Council got into it. We didn't promulgate a mandatory
development (indiscernible), and that was not in 1litigation.
Rather, these fees were concocted locally. Many of them were
well-founded. They found themselves 1litigated, and the Court
said the Council was remiss. It didn't complete its rule
making; it should go back and redress this issue and, if it
does so, and 1if it doesn't wviolate these constitutional
principles in its guidelines, then those fees can be validated.

I am trying to answer, but I am not sure if I did.

ASSEMBLYMAN ZANGARI: We read between the lines.

MR. OPALSKI: Okay.

ASSEMBLYMAN CORODEMUS: Are you finished now, Mr.

Zangari?

ASSEMBLYMAN ZANGARI: Yes.

ASSEMBLYMAN CORODEMUS: Mr. Opalski, the Act 1is very
large, and has a lot of broad impact. Is there any impact on

commercial development? If there 1s, could you tell me? I am
not sure what the impact 1is, the purpose, why you are involved
with commercial development. Are there any fees attached, etc.?
. MR. OPALSKI: Well, the Court did identify that it is
a likely area for exactions, and they 1identified it for a
number of reasons.
ASSEMBLYMAN CORODEMUS: I'm sorry. Did you say,
"exactions"?
MR. OPALSKI: Exactions, mandatory development fees on
commercial. What they are identifying is that these kinds of
uses set in motion a 1labor force 1locally that needs to be
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sheltered 1locally; that there 1is a reasonable relationship
between adding shelter for that labor force and using fees from
that development to help pay for that shelter. It is not
unlike the rational nexus fees that are established in other
states -— California, Florida, and elsewhere. You see these in
Boston; you see them in San Francisco; you see them in
Sacramento, and elsewhere.

I shared with the Committee the 9th Circuit opinion in
Sacramento. The U.S. Appellate had validated the use of those
fees on commercial property in California in that city. The
ceiling that we established here, without any development
bonuses, equates with what the standard was in the Sacramento
case. So there is a degree of comfort in knowing that what was
upheld by the 9th Circuit is the fee level without any bonuses
that would apply for commercial property in the State of New
Jersey. ~ It 1is 1 percent of the equalized assessed value on
commercial property.

ASSEMBLYMAN CORODEMUS: This is very interesting to
me. So I will understand, I would like to walk through it with
you again.

Let's assume in my district I am able to cull a
manufacturer to move into a depressed area like Asbury Park or
Long Branch that really needs an opportunity to provide jobs.
So I get someone who is going to establish a plant there, maybe
even raze some existing buildings and put a new plant there and
provide 250 jobs. Would COAH have any fee impacts on that
development?

MR. OPALSKI: It's your choice; 1it's the town's
choice. It 1is an option available to the town. What we have
done in the regqulations is to supply that town with guidelines
we believe will be sustainable if they are ever challenged, and
they will pass constitutional muster. So that town, if it
chooses to exact that fee, apply it-- There are options for
the town. It may choose to--
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ASSEMBLYMAN CORODEMUS: So it 1is not COAH exacting
fees from the individual developer.

MR. OPALSKI: That's right.

ASSEMBLYMAN CORODEMUS : You provide rules and
regulations which enable towns--

MR. OPALSKI: Exactly.

ASSEMBLYMAN CORODEMUS: --to assess a fee against the
developer for COAH compliance.

MR. OPALSKI: For the implementation of the housing
element of that town.

ASSEMBLYMAN CORODEMUS: Okay. I understand that you
didn't write the Court decision, nor would you have the ability
to write a local ordinance, but wouldn't you agree with me that
this has a type of law that perpetuates the problem of chasing
business out of New Jersey?

MR. OPALSKI: I don't think so. We had, in our task
forces, a number of developers who are very active in New
Jersey, and I have also had come 1in, subsequent to our
discussions-—- For example, representatives from certain
segments of the commercial community in New Jersey came forward
and said, "We believe your fees are just about right. They are
just about right."

ASSEMBLYMAN CORODEMUS : How long have the
municipalities had the ability to assess fees against
commercial development?

MR. OPALSKI: For this purpose?

ASSEMBLYMAN CORODEMUS: Yes.

MR. OPALSKI: Since they were promulgated, and that
was January 21 of this year.

ASSEMBLYMAN CORODEMUS: So it is rather early then to
determine.

MR. OPALSKI: Right.

ASSEMBLYMAN CORODEMUS: Do you have any 1idea if any
towns have taken the opportunity to enact ordinances?
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MR. OPALSKI: We just approved three, one of which--
The earliest was Warren Township in Somerset County. We are
going to see. It is too early to tell there, as well, what the
results will be.

ASSEMBLYMAN CORODEMUS: What are your —reporting
requirements, mandated or voluntary? I hope you will share
that information with me, and with others who are interested.
I would 1like to know, on an interested basis, how this is
panning out, because I also sit on the Economic Development
Committee. We are trying to foster growth in New Jersey, not
chase it away. I am very anxious to hear how this works.

MR. OPALSKI: We are concerned about it, too, for the
very reasons that you are. The Council wants to make sure that
it is well within a reasonable return on investment; that the
investment community will see this as a benefit that will
return to them because it will help to shelter the labor force,
which otherwise may not be able to afford to live in that area,
and would have to commute a 1long distance. The wages they
would have to pay would have to make up for the commuting costs.

For that very reason, a number of firms have moved out
of New Jersey, because there wasn't sufficient affordable
housing. I guess the classic example is Prudential Insurance
Company, which moved from Morris County out into the Allentown
area because they were not able to find a sufficient labor pool
in the area. There wasn't a sufficient inventory of affordable
housing.

We were very sensitive to that when we went through
this process. That was our first concern. The second was,
with unregulated fees, the fees may be wused as another
exclusionary device. If they were set too high,  they would do
just as you predict, but for different motives. What they
would essentially do is be a fort to any development coming in
at all, and tax uses out of the community, and perhaps out of
the State.
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We were sensitive to that when we went about
establishing these thresholds.

ASSEMBLYMAN CORODEMUS: So far we have been talking
about voluntary compliance with the Act. Are there any
mandatory provisions in the Act? If so, are there any
opportunities to study the fiscal impact on responsible
parties, such as local municipalities, for compliance? Do you
do that? The reason I ask 1is because now the Speaker has
required that all 1legislation carry a fiscal note with bills
that are submitted, to see what the fiscal impact is on the
State of New Jersey's budget. I wonder if you are taking into
consideration the municipal budgets, which are equally, if not
more greatly, strained right now? _

MR. OPALSKI: There isn't, that I know of —— and I am
not an attorney -- a mandate in here to do that kind of a
fiscal analysis. It would be very illustrative, and I think it
ought to be followed up on. I think it 1is widely held by
people in the development community that there is, in fact, a
fiscal buttressing of the State, as this Act is implemented.
We have seen, over the last six or seven years, something like
14,000 low- and moderate-income units emerge, which otherwise
would not be present. That accounts for 10 percent of the
building permits that were issued in the 1last six or seven
years, and that 1is an extraordinary thing. That, in turn,
generates a cash flow, a fiscal flow, and a fiscal base for the
State, which otherwise would not have occurred.

So, I think if you look at it that way, and analyze it
from that comprehensive point of view -- and I would hope that
happens -- one could identify the positives, and perhaps, the
negatives that need to be minimized.

ASSEMBLYMAN CORODEMUS: Can we move in that direction
together to get some type of handle, so to speak, on the fiscal
impact and the benefits?
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MR. OPALSKI: I would 1love to see that happen. I
think a number of case studies are in order, not just on the
economic end, but on the social end of a number of these
developments that ought to be followed up on, but for lack of
sufficient funds, staff, and time to do it.

ASSEMBLYMAN CORODEMUS: Would that require
legislation, or can you do that within your department? ‘

MR. OPALSKI: It would probably require legislation.

MR. BERNARD: Just to supplement that answer, in terms
of being sensitive to municipal budgets, one thing we have
built into the development fee rule was to allow that, of the
money that 1is collected, the municipality can use up to 20
percent of it for administrative costs, which could include
preparation of a housing element. I think that was the
Council's way of saying, "Look, we really want you to plan, and
we want you to think this thing out. We understand that it
costs money. We also understand that it 1is required, because
it is a constitutional mandate. But we want you to do a good
job, and we are willing to let you spend some of this money on
the planning and the putting togethef of something that is
rational, that we can all be proud of."

ASSEMBLYMAN CORODEMUS: Again, that 1s great for a
district with a lot of developable land. 1In my district, where
we don't reasonably anticipate any developers' funds coming in,
or actual development, we are still on the short end.

MR. BERNARD: OKkay.

ASSEMBLYMAN CORODEMUS: Thank you.

ASSEMBLYMAN KELLY: I would like to excuse you. Now,
don't go away, because we will have more guestions.

MR. OPALSKI: Okay.

ASSEMBLYMAN HARTMANN: 1I've got a question.

ASSEMBLYMAN KELLY: Oh, do you have a question?

ASSEMBLYMAN HARTMANN: Yes.
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ASSEMBLYMAN KELLY: He's going to come back, you
know. He is not going to get away from us.

ASSEMBLYMAN HARTMANN: I just want to mention—-

ASSEMBLYMAN KELLY: OKkay.

ASSEMBLYMAN HARTMANN: Why did you set the amount at
1/2 percent to 1 percent for the value of noncommercial?

MR. OPALSKI: A very good question. The Supreme Court
-— in that decision you will see it -- saw these fees as the
functional equivalent of inclusionary zoning. So, what we did—-

ASSEMBLYMAN HARTMANN: As a reasonable regulation?

MR. OPALSKI: That's right, as a reasonable
regulatioh