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We respectfully submit that the judgment of 
the Supreme Court should be affirmed. 

KRAEMER, SIEGLER & SIEGLER, 
Attorneys for and of Counsel with 

Def endan t-Responden t. 
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Notice of Appeal. 

Filed March 3, 1928. 

1£11arx arnunty C!!irruit ornurt 

D & L OIL COMPANY) a corpora-
tion of Ne·w Jersey, 

Plaintiff, 

vs. 

EUGENE FOLTZER) 
Defendant. 

To EGAN & ARMSTRONG) EsQs.) 

Attorneys for Def~ndant, 
15 Exchange PL, 

Jersey City, r. J. 
Sirs: 

On Contract. 
:N"otice of 
Appeal. 

Take Notice that the Plaintiff, D & L Oil Co111-

10 

pany a corporation of New Jersey, hereby appeals :~o 
to the Court of Errors and Appeals in the last re-
S(H't in all causes in rew· Jersey, f1·01n the whole 
of the judgn1ent entered in this caus-e on the Tenth 
day of Fehrua1·y, 1928. 

GEORGE F. SEYMOUR, JR., 
Attorney for Plaintiff 

D & L Oil Cmnpany. 

40 
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Summons. 

Filed Dec. 18, 192,6. 

THE •STATE OF NEvV JERSEY To : 

( Seal) 
EUGENE F0LTZER) trading as D & 
L Oil Station, No. 3. 

You are sun1moned to answer 
JU the annexed Complaint of D & L Oil Co., Inc., in 

an action at law in the Essex County Circuit 
Court. And take notice that unless you file your 
Answer to said Complaint with the Clerk of the 
said Court, at Newark, within twenty days after 
the service upon you of this Writ and the annexf~d 
complaint, the plaintiff .may proceed in the suit 
and judgm ,ent may be entered against you. 

Witness, NELSON Y. DUNGAN) EsQ.) Judge of the 
~O .said Court at Newark, this 18th day of Deceinber, 

Nineteen Hundred and Tvventy six. 

XO 

40 

GEORGE F. SEYMOUR) 
Attorney of Plaintiff. 

JOHN H. SCOTT, 
Clerk. 
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Complaint. 
Filed Dec. 18, 1926. 

ESSEX COUNTY CIRCVIT COURT. 

D & L OrL Oo. INC.) 
Plaintiff, 

vs. 

EUQ-ENE }1.,oLTZER tradinO' as D ) 0 

& L Oil Station, No. 3, 
Defendant. 

Action at Law. 

Con1plaint. 

PTaintiff, a corporation duly created by and ex-
isting under the laws of the State of New Jersey, 
having its principal office at Wheeler Point Road 
and .South Street, in the City of Newark, County 
of Essex and 1State of New Jersey says that: 

1. It is and has been for son1e time ,engaged in 
the business of .selling automobile-supplies, gaso-
line, oil, and grease and that while so engaged in 
the pursuit of its said business, defendant Eugene 
Foltzer, who conducts a gas and oil station known 

10 

as the "D. & L. Oil Station No. 3" at Bloomfield 
Avenue and North Ninth Street, in the aforesaid :10 
·City of Newark, becan1e indebted to the Plaintiff 
foi- divers la1·ge sun1s of 1noney for supplies sold 
by the Plaintiff to this defendant. 

2. On Dece1nber 15, 1912,4, Plaintiff den1anded a 
i-;ettleni.ent of defendant's account and on that date 
an account stated was entered into between the 
parties by the tern1s of which defendant acknowl-
edged that he was indebted to the Plaintiff and 
i-;aid defendant promhied to pay the amount agreed 40 

• 
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Complaint. 

upon, Yiz.: .'358.60 and Plain .tiff agreed to fun1i~h 
~mpp]ie:-;, gasoline, oil and grease to defendant for 
which defendant pron1ise to pay the co1nplainant. 

3. In acco1·dance ·with the tenns of this agree-
ment, plaintiff <luring the period .fi-om December 
15, }92-4, up to and including . J anua1·y 22, 1926, 
furnished to the defendant supplies, gasoline, oil 
and grease, the total s-elling price of which ·was 
i:28,771.7·9. During the sa1ne period as afore-8a id 
defendant made Yerious payn1ents for the supplies, 
g:-u;oline, oil arrd gi-ease as aforesaid, in the total 
amount of $28,J64.71, leaYing unpaid a balance of 
,287.08 exclusiYe of the amount of $358.60 being 
the an1ount deternlined upon in the said account 
stated between the parties, n1aking a total balance 
due to the plaintiff of $645.68. 

4. Plaintiff has repeatedly requested the rle-
fendant to make a i-e1nittance to cover the said 
amount of $645.68 but defendant refused and still 
1·efuses so to do, contrary to his pron1ise. 

,vherefore Plaintiff den1ands judgn1ent in the 
an1ount of $6J5.68 plus interest from January ~2, 
1926, together with costs. 

GEORGE F. SEYMOUR, JR., 
Attorney for Plaintiff. 
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Answer. 
~.,iled Dec. 31, 1926. 

ESSEX COUN'l"Y CIRCUIT COURT. 

D & L OIL Co. lNc., 
Plaintiff, 

vs. 

EUGENE ~.,OLTZEH, trading as D 
& L Oil Rtation, No. 3, 

Defendant. 

Action at Law. 

Answer. 

Defendant, 1·esiding in Newark, in the County of 
Esr.;;ex and Rtate of New .Jer,"ey, ans-wering the 
cmnplaint of the plaintiff her -ein, says: 

1. Defen(lant admits parag1·aph 1 of said c01n-
plaint. 

2. Defendant denies the allegations contained 
in pa1·agn1ph 2 of said c01nplaint, wherein it is a1-
le-ged that on December 15th, 1924, plaintiff arnl 
defendant ente1·ed into a stated account wherein 
it ,Yas stated and ag1·eed that the sun1 of Three 
Jiuncll'C'(l I~ift~T Eight and 60/100 ($358.60) Dol-
lai-s ,Yns due to the plaintiff fron1 the defendant, 
Lut defendant r.;;ays that on the 18th dav of Dece1n-. ' 
l;e1·, 19.24, plaintiff and d-efendclnt ente1·ed into an 
acr.oun t Nta ted, whe1·ein it was acknowledged an(l 
agl'eed that the defendant was indebted to th~~ 
p1n inti ff on the said day, in the sun1 of Fi Ye .Hun-
rlred Ii"ifty Eight HlHl G0/100 ( $558.,60) Doll arr; 
hut clefe-ndant denies that the :-;aid an1ount or an5 
amount is rlue to the plaintiff fl'on1 the defendant. 

3. Defendant denie~ the h·uth of the allegation~ 
contained in pa1·agntph :l of said c01nphlint. 

, 
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Answe ,r. 

4. Defendant denies the truth of the alle,gatio1u; 
contained in paragraph 4 of said complaint. 

FIRST DEFEN 1SE. 

Defendant reiterates and repeats each and every 
allegation hereinbefore set out and make san1e a 

10 part hereof. 

1. That on the 18th day of December, 19124, de-
fendant ,vas indebted to the above narnied plaintiff 
aR of the 16th day o.f December, 19·24, in the sun1 
of Five Hundred Fifty Eight and 60/100 ($558.60) 
DollarR and an account stated was entered into 
and agreed upon at said tiine. 

2. That on the 19th day of December, 11924, de-
20 fendant paid to the above na1ned plaintiff, the sun1 

of T\vo Hundred ( $200.00) Dollars, leaving a bal-
ance then due and o-,ving to the above na1ned plain-
tiff of the sum of Three Hundred Fifty Eight and 
60/100 ( $368.,60) Dollars. 

3. That on the 8th day of December, 1925, the .. 
defendant paid unto the above na1n,ed plaintiff the 
sun1 of Three Hundred Fifty Eight and 60/100 
( $358. 60) Do lla1·s in full of any and all claims that 

ao the said plaintiff had against the said defendant. 

4 {) 

SECOND DEFEN ·SE. 

Pay1nent. 

THIRD DEFENSE. 

Accord and satisfaction. 

EGAN & ARM ,STRONG, 
Attorneys of Defendant. 

• 
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Amended Complaint. 
Filed Jan. 27, 1927. 

ESSEX COUNTY OIRCUIT COURT. 

D & L OrL Co. INc . ., 
Plaintiff, 

EUGENE F0LTZER., trading as D 
& L Oil Station, No. 3, 

Defendant. 

Action-'at-Law. 
An1ended 
Con1plaint. 

Plaintiff, a corporation, duly created by and ex-
isting under the laws of the ,State of New Jersey, 
ha.Ying its principal business office at _Wheeler 
Point , Road and t8outh Street, in the City of New-
atk, County of Essex a·nd State of New Jersey, 
says, that: 

1. During the n1onth of February, 1924, being 
requested by the defendant, the plaintiff agreed to 
•erect a Gas and Oil Filling Station and to fit out 
and equip the .san1e for the defendant for all of 
which the defendant pron1ised to ,Pay the plaintiff. 

2. The plaintiff relying upon the promises of the 
defendant as afo1·esaid did in fact erect a building 
and fit out and equip the san1e .for use by the plain-
tiff as a Gas and Oil Filling 1Station, the total 

~ount of which service was $2124.78. 

3. Subsequently, to -wit: during the n1onth of 
April, 19.24, defendant infor1ned the plaintiff that 
his equip1nent was not sufficient to enable hi1n to 
comply Tdth the de1nand for his service and re-
quested t·he plaintiff to furnish and install at his 

10 
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Amended Complaint. 

said G.as and Oil :F'illing Station, another pump 
and tnnk, together ·with all tlle necessary appul'-
te11anees, for all of which the defendant agreed to 
pa~· this plaintiff. 

4:. Plaintiff dul'ing the n1onth of April, 1924:, 
as afo1·esaid did in fact fu1·niHh and install the fix-

1.0 tu1·es and equip1nent as 1·equested by the defend-
ant, the total amount of such HerYice being. 542.0R 

5. Due to an e1-ror, on the part of the plaintiff's 
clel'iea l depa1·trnent, this last 1nentioned a1nonnt of 
$54-2.0R was not entered on plaintiff's books aR a 
debit cha1·ge against this defendant, all this with-
out the knowledge or consent of the plaintiff, so 
that the same did not appear as an iten1 to he 
~ha1·ge-d against this defendant until a considera-

20 hle long period of tilne had elapsed and after an 
audit of the defendant's accounts, Yiz, in lanuary, 
1926. 

G. Defendant sinee February, 1924: has paid off 
on the amount of $212-1.78 the sun1 of $2O85.G0 
lea Ying due and . unpaid theron the balance of 
$89.18. 

7. Defendant had heen ,granted exte1u;iYe c1·e(1it 
;111 b~· the plaintiff so that in Decen1her, 192-1, it w,1R 

thought adYisahle that there he a settlement of ac-
counts hetween the plaintiff and defendant. 'Io 
this end, on Dece1nber 15, 1924:, the plaintiff's hook 
showing a halance unpaid hy defendant of $358.G0, 
the plaintiff, being in ignonuH·e of and unaware of 
the aforesaid unpaid a1nounts of $89.18 an<l. $5-1-:2.-
0R entel'ing into an account s.tated with the defend-
ant whe1·ehy the defendant ag1·eed to pay an(l 
plaintiff aµ:1·eecl to a<·rept the aforesai<l amount or 

·I 
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Amended Complaint. 

$358.60 in full .settlen1ent of plaintiff's claims 
against this defendant. 

8. Plaintiff says that in entering into this 
aforesaid account stated it acted under mistake 
and through the misunderstanding that only $358. -
60 was due from the defendant. Plaintiff further 
says that if it had knowledge that $-989.86 was due 10 
and unpaid instead of $358.60 it would not have 
ente1·ed into the said account stated. 

9. Defendant on Deceinber 8, 1925, paid to the 
plaintiff the su1n of $3158.60 in settle1nent of the 
an1ount as deter1nined upon hy the terms of the 
said account stated. 

10. I1nrnediately upon the discovery of the 
afo1·esaid clerical error, amounting to $631.26 20 
plaintiff rendei-ed a bill to the defendant and re-
quested paynient and has continuously requested 
defendant to pay the sa1ne, but ·which a1nount the 
defendant 1·efused and still refuses to pay. 

'\Vhei-efore plaintiff den1ands Judg1nent in the 
an1ount of Six Hundred Thirty One Dollars a:ad 
Twenty Six Cents, ( $631.26) together with int er-
e. t and costs. 

GEORGE F. SEYMOUR, JR .. , 30 
Attorney for Plaintiff. 

40 
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Stipulation. 

ESSEX COUNTY CIRCUIT COURT. 

D & L OIL Co. INC.) 
Plaintiff, 

v.s. 

EUGENE F0LTZER) trading as D 
& L Oil Station, No. 3, 

Defendant. 

Action at Law. 

Stipulation. 

It is here by agreed and stipulated by and be-
tween George F . .Seymour, Jr., Attorney for rlain-
tiff and Messrs. Egan & Armstrong, Attorneys for 

~O Defendant, that the A1nended C01nplaint hereto-
fore filed herein, he and the saine is hereby a•mend-
ed in the following particulars : 

1. Paragraph Four of the said Complaint to 
read, "during the month of July 1924" instead of 
"duning the 1nonth of April 1924." 

2. Paragraph Five of the said Complaint to 
read, "viz. N oveinber 19'25" instead of ".January 
1926." 

'

•j () 

,) GEORiGE , F. SEYMOUR,· .JR .. , 

4 0 

Attorney for Plaintiff. 

EGAN & ARMS-TRONG, 
Attorneys for Defendant. 
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Answer to Amended Complaint. 
Filed March 7, 1927. 

ES.SEX COUNT 1Y CIROUIT COURT. 

D & L OIL Co. INc.) 
Plaintiff, 

vs. 

EUGENE F0LTZER) trading as D 
& L Oil Station, No. 3, 

Defendant. 

Action at Law. 

Answer to 
Amended 
Complaint. 

Defendant, answe1·ing the amended complaint of 
the above named plaintiff says: 

FIRJ8T DEFENSE: 

1. Defendant denies p'aragraphs 1, 2, 3, 4, 5, G, 
7, 8, 9· and 10 of the said complaint. 

Further answering, defendant saY]S: 

1. That between the n1onth of February 1924 
and the 18th day of Decen1ber, 1924, plaintiff .sold 
and delivered to the defendant certain ,goods, wares 
and merchandise and equip1nent; that a dispute 
::i rose between the plaintiff and the defendant as to 
the quantity and value of the equipn1ent, .goods, 
wares and 1nerchandise so sold and delivered to 
the defendant, and as a result plaintiff and defend-
ant entered into an account ,stated, wherein the 
plaintiff claimed that there was due to the said 
plaintiff fron1 the defendant, the .sum of Five Hun-
dred Fifty Ei,ght and 60 /100 ( $558.,60) Dollars as 
of the 16th day of Deren1ber, 1924, and the de-

10 
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A11s1rer to ,1m ended C'om,plaint. 

fendant and the plaintiff ag1·eed upon the said ac-
count stated and that it was then and there fur-
ther n,greed that -when the sun1 o.f Five Hund1·ed 
Fifty Eight and G0/100 ($558.60) Dollars by the 
said defendant to the plaintiff that the san1e would 
be in full payn1ent of all and every item of indebt-
edness of the said defendant to the plaintiff. 

SECO:ND DEFEN 1SE. 

Pay111ent. 

THIRD DEFENSE. 

Accord and satisfaction. 

EGAN & ARMSTRONG, 
Attorneys of Defendant. 

EUGE 

J •) •) 

Rule for Judgment. 

J?iled Feb. 15, 1928. 

ESSEX COUNTY CIRCUIT COURT. 

D & LOIL Co. INu.) 
Plaintiff, 

vs. 

E F0L'l'ZEU) ti·ading as D 
& L Oil Station, o. 3, 

Defendant. 

Rule for 
Judgm ,ent. 

This ca lu;e being 1·eco1·ded in the list for trial 
dn1·ing the Dec:e1nber Term, 1927, of this Cour·t 
and both parties appearing, and the cause being 
1noved by the plaintiff, and a ju1·y being impaneled 
and s" Torn and the eYidence offered by the party 
submitted and the 1·espectiYe patties by their coun-
sel being hea1·d, and the judg 1e haYing charged the 
ju1·y and the ju1·y haYing retu1·ned to consider of 
theii-_ Yerdict, come again into Court and say the)T 
finrl 1n favo1· of the said defendant and arrainst the 

. b 
said plaintiff, it IR the1·efore on this 10th day of 
Ti'elJtna 1•~T, 1928, 

ORDERED, that judgn1ent final be entered 
against the said D & L Oil Co1npany, Inc., plain-
tiff in favo1· of Eugene Foltzer, h·ading as D & L 
Oil Station No. 3, defendant, for the costs of th~ 
i-mit to be taxed. 

On n10tion of 
EGAN & AR1ISTRONG, 

Atto1·neys of Defenrlant. 

.1 () 

HO 
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Replication. 
Filed March 23, 1927. 

ESSEX COUNTY CIRCUIT COURT. 

D & LOIL Co. INc.) 
Plaintiff, 

10 vs. Action at Law. 

20 

30 

EUGENE F0LTZER) trading as D 
& L Oil Station, o. 3, 

Defendant. 

Replication. 

The plaintiff joins issue on the Answer to the 
·An1ended Complaint, as filed by the defendant. 

GEORGE F. SEY 1:OUR, JR., 
Attorney for Plaintiff. 

15 

Postea. 

Filed Feb. 15, 1928. 
41991 

ESSEX COU TTY CIRiCUIT COURT. 

D & L OIL C0l\fPANY) 
Plaintiff, 

vs. 

EUGENE F0L'l'ZER) trading as D 
& L Oil Rtation, o. 3, 

Defendant. 

EGAN & ARl\fSTRONG) 
Atto1·neys for Defendant. 

Action at Law. 
On Verdict 
by a Jury 
~J udgn1ent. 
Entered 
Feb1·ua1·y 
10, 1928. 
Costs, $7f\35. 

Thi~ action was tried before Judge vVorrall F. 
Mountain '\Yith a jury at the Essex County Circuit 
C1ourt on Fehrua1·y 10, 1928. 

T.he cau ·e haYing been heard and ·ulnnitted to 
the ju1-y they 1·etu1·n their verdict as follo,vs: 

They find in faY01· of the defendant Eugene 
Foltzer trading a D & L Oil Station #3 and 
against the plaintiff D & L Oil Co1npnny. 

,Yhe1·eupon it is adjudged that the co1nplaint of 
the plaintiff be dis1nis.·ed and the defendant recov-
er of the plaintiff costs which are taxe<l at Seventy 
~ix dolhu·s and t-hii-ty five cents . 

• Judg1nent ente1·ed and signed Feln·ua1·y 10, 1928. 

'-YORRALL F. l\,fOU TAIN, Judge . 
. JOII I--I. SCOT'l"', Clerk. 

Recorded Pebruary 10, 19.28 in Book 104 Cir-
cuit . Court .Tn<lgrn~nti.;, page 152. 

.10 
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Clerk's Certificate. 

EHREX COUNTY OLERK'S OFFICE. 

State of New Je1·se:r,L."' . 
County of Essex. f'IJ• · 

I ) John H. ,Scott, Clerk of the Circuit Court, in 
and f01· the County of Essex in the State of Ne·w 
.Je1·He>·, Do He1·ehy Ce1·tify that the fo1·egoing is a 

10 ti·ue and co1Tect copy of all the pleadings in the 
CaHe of D & L Oil Con1pany, Plaintiff VH. Eugene 
Foltze1· trading as D & L Oil Station #3, Defend-
ants, together ·with a copy of the Judg1nent reco1·cl 
recorded .in Book 104 Cil-cuit Court J ud 'g1nents, 
page 152, prepa1·ed for Appeal, and the same is 
taken fr01n and co1npared "With O1·iginal Copies of 
a 11 Records, together with copy of Judg1nent Rec-
ord, and as the Haine now re1nainH on the fileH of 
said office. 

(Seal) 

In Testi1nony vVhereof, I haYe hereun-
to set 1ny hand and affixed the of-
ficial seal of said Court and Coun-
ty at Newark, N. J., this First day 
of June A. D., 1928. 

JOH:N H. SCOTT, 
Clerk. 

17 

Testimony. 

ESSEX COUNTY CIRCUIT COURT. 

February 10, 1928. 

D & L OIL Co. INu.) 
Plaintiff, 

YS. 

EUGENE F0LTZER) ti·ading as D 
& L Oil Station, No. 3, 

Defendant. 

Action at Law. 

Befo1·e-HON. \Vo1ntALL J?. l\IOUNTAIN) J.) and a 
.Jury. 

APPEARANCES : 

Fo1· the Plaintiff appea1·s GEORGE F. SEY· 

l\10UR) JR. (by Jan1es J. Skiffington). 
:B...,or the Defendant appears EGAN & ARi\I-
i:-;TR0.rTG ( by '.L1h.01nas R. Arn1sh·ong). 

( .A jn1·y is called and .sworn). 
Mr. Skeffington: It is stipulated between 

eounHel that pa1·ag1·aph. 4 of the mnended 
(·0111plaint shall be a1nended to read now 
.Jul>·, 1924, im:;tead of April, 1924. 

The Court: llrntead of being the nwnth of 
.April, 192.J, it .·h.ould be the 1nonth of July? 

l\fr. Skeffington: Ye. ·. l.lld paragraph 5 
of the con1plaint im,;tead of 1·eading Janu-
c:n·y, 192(j, sh.all no-,v 1·ead N 0Yem1Je1·, 1925. 

The Cou1·t : 'l,h.a t is the ,·e1·y end of that 
pa1·agraph? 

M1·. Rkeffington: Y e-1-1. 

10 
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Joseph N. Lynch-Direct. 

Q. vVhat kind of a conb·act was that? A. There 
,YaR no contract at all outside of "Go ahead and 
nrnke it cmnplete". "\Ve we1·e to sulnuit eYer~· p1·opo-
sHion to hin1 as it ran1e up, for instance, if we 
bought a g1·eai-;e gun fo1· hiln they we1·e to subrnH 
the p1·ic-e and he would 0. K. it and tell 1rn· to go 
ahead. 

Q. \Vhat did yon rha1·ge him, if anything, f01· 
the equipment? 

By Jll r. Skiffi119to11: 

Q. "\Vhat was the total C'harge for se1·Yices 1·end-
ei·ed to ~Ir. Foltze1· as the re:-:;ult of that agree~ 
rnent? A. I don't 1·ecall the exact charges, becarn~e 
t he1·e was no set pi-ice. 

~U By the CoiU"t: 
Q. "\Vhat do you 111ean, "N"o set price''. Ho\\ T do 

Yon bill him for these a1·tirles? A. As we bought ., 
them and cleliYe1·ed the111. 

Q. Don't yon 1·ernen1her what the aggregate waR 
of all the cha1·ges f01· these articleR yon bought and 
deU-ve1·ed to him? A. No. 

~I1·. Rkeflington: "\Ye haYe the secret<1r~· 
and h·easu1·e1· of the company hei·e. 

'rhe Con1·t: All right. 

Q. "\Vhat was the an·angen1ent between the D. 
& L. Oil Co111pany and Mr. Foltzer as to the amount 
due for these se1·vic-e8? A. As he got money he 
·was to pay ui-; fo1· it. 

Q. H<nY did you ca1-ry that? A. In building nc-
connts ,. 

Q. I show yon thjs piece of papei·. 

21 

Joseph F. Lynch-Dir ,ect. 

1fi·. A1·nu,b·ong: I object. 

Q. I ask you what thnt h,. 

Mr. A1·n1s-h·ong: I object to that._ 
The Court: 1-Io,v can you object to a 

lawye1· showing the witness a piece of paper? 
Mr. A1·nisti·ong: I wi1l withdraw the ob-

jection. 

.. A ... That is the building account. 
Q. In whosie nmue? A. Station No. 3, Eugene 

Foltzer. 
Mr. Skeffington: I ask to haYe this 1nark-

ed fo1· identification. 
( Sarne is nuu·ked P-1 fo1· identifi.ration.) 

paper and I 
A. Building 

Q. I , ·ho\\r yon thi~ othe1· pie<'e of 
ask ~·on if you know what that is.? 
account, balance due . 

Q. In whose na111e? A. Station ..... To. 3, Eugene 
Foltzer. 

l\Ir. Skeffington: I ask to haYe this paper 
1narked fo1· identification. 

( Renne iH mcn·ked P-~ for identification.) 

Q. After you co1npleteJ that building did yon 
haYe further dealings with ~Ir. Foltzer? 1-\... Yes, 
our und 1erstanding was that after the consb·uction 
of that he wa:-; to handle our 1nerehandise one hun-
<lired per cent. and we opened a 111erchandise a<·-
ronn t with hiln. 

Q. \Vhat do yon 111ean hy that? A. Gasoline, 
oils and g1·ea,"e. 

Q. \Vas that diffei-entiated fron1 y01n lmilcling 
aecount? A .. Yes. 

Q. 1-f ow did you keep ti·n('k of the rnerchandh.;e 
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you sold to Mr. Fo1tzer? A. vVe had a weekly ac-
count ,vith hin1 and entered the ite111s. daily. 

Q. vVhere? A. In the 111erchandise account. 
Q. Was that the san1e as the building account? 

A. No. . 
Q. A separate account? A. A separate account. 

10 Q. Did you have any further dealings with Mr. 
Foltzer after February with reference to your 
building account? A. Our business in the spring 
had opened up and Mr. Foltzer can1e to us, and 
saiclJ that his one pu1np and one tank ,vas not ade ·-
quat ,e enough for his 1business and instructed us, to 
go ahead and put in another tank for hin1. 

Q. 'rhere was an agreen1ent as to the installa-
tion of that tank and the payn1ent therefor? A. 
What was to be charged on tho building account 

20 as per the original agree1nent. 
Q. Do you know of your knowledge whether or 

not a pun1p and tank ,vas ever put in? A. I ab-
s:olutely do. 

Q. Ho,v do yon know that? A. I ordered the 
pun1 p and I ordered the tank, supervised the in -
1s1tallation and I hired the help to put it in. 

Q. When you say you supervised the installa-
tion what do you 1nean by that? A. I stayed 

BO there with the n1en and showed then1 what way to 
put it in. 

Q·. At Mr. Foltzer's station? A. Yes, sir. 
By the Oo1u1·t: 

Q. What agree1nent ,vas made between you and 
Mr. Foltzer as to the pay1nent for equipment, not 
only on the second tank, but for the first. I 1nean 
by that what was said by you and hil11 as -to that? 
A. To put it on the buHding account and as soon 

4 ( 1 as he made any money he would pay it. 
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Q. He was to get it at a cos,t price? A. Yes, 
S'lr. 

Q. So you 1nade no profit on it? A. No, sir. 
Q. That was agreed upon between you? A. 

Yes, sir. 

By Mr. Skiffington: 

Q. Do you know what the total charge was for 
the installation and the price of the equip1nent of 
the second tank and pump? Do you know of your 
own knowledge how 1nuch it was? A. No, not ex-
actly. 

Q. Do you recognize that writing on there (indi-
cating) ? A. Yes, sir. 

Q. Whose writing is that? A. John F. Dyer. 
Q. Who is Mr. Dyer? A. Secretary and treasi-

urer of the D. & L. Oil O01npany. 
Q. Do you know " .,.ha ,t that is a n1emoranda of? 

A. Yes,, sir. 
Q. What? A. The installation of that tank 

and pu1np. 
Q. Do you know when that 1nemoranda was , 

n1ade? A. Yes, s,ir. 
Q. Did you see this being n1ade? A. Yes, sir. 
Q. When was t'hat made? A. That was n1acle 

during or after the com·pletion of the job, say July. 

Mr. Skeffington: I ask to have this paper -
marked for identification. 

( San1e is 1narked r-4 fo1· identification.) 

Q. Do you know of your o,vn knowledge whether 
or not that item represented the ·total charge and 
the installation of the second tank and pu1np ,vas 
ever entered in the building account as a debit 

10 
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Mr. Arnrnti·ong: I object to the queR,tion 
as, leading. 

T'he Cou1·t: I will ad1nit it. 

A. No, su·. 

Defendant's counsel prc1yr,;;· an exception 
to thi8 1·uling of the court. 

Exception noted as ground of appea 1. 

Q. You do not know? A. It ,Yas not ente1·ed. 
Q. Do yon know of your own know'ledge why it 

was not ente1·ed, that ite1n for the second pu1np 
and tank? A. Tow I do, at the tin1e I didn't. 

~Ir. Arnvtrong: I ol>jett. \Ve want to 
know what happened at the tin1e, not now·. 

1fr. Skeffington: vVithdnnv the question. 
'rhe Court : Do not withdnnv it. The 

objection ,Yas nrnde afte1· the arn:;wer ,vas in. 
T'he1·e i. · •nothing hef01·e the eourt. 

Q. \Vho was you1· bookkeeper at that time? A. 
Miss ]-,isher. 

Q. Is 1lisr-; J?isher in cotnt hel'e today? A. No. 
Q. Why not? A. Miss Fisher went to Chicago 

so1ne two years ago and ,ve haven't been ahle to 
trace her since. 

Q. Do you know of your own knowledge whether 
or not Mr. Foltzer ·was ever billed with this 
charge 01· p1·ice of the .·econd tank and pu1np? A. 
I kno,v he was not billed fo1· it, afte1· investigation. 

Q. \Vhat do you 1nean "afte1· inves 1tigation"? \.. 
l\Iy dutier-; wel'e on the out. ·ide and 111y interest wa, 
to see that eyerything was nrnde out on a slip fonn 
ju~t r-;imilar to what that is and returned to the 
office. 
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Q. "\Vhat i8 to he done with it when it is 1·etu1·n-
ed to the office? A. Be entered on the books. 

01·os8-exct1nination by AFr. Armstrong: 

(,J,. Ho,v long did thh; stenographe1· wol'k for 
you? A. About a year. 

Q. Did you have any other stenographer or book- 1 U 
keeper after her time? A. Yes ,, sir. 

Q. About how 1nany other s,tenog1·aphers have 
you had or bookkeepers? A. Counting the p1·es-
ent one, do you n1ean? 

Ct. Yes ,. A. 'rhree r-;ince that one, counting the 
present bookkeeper. 

Q. HaYe yon ever ins ,pec:ted the account hooks? 
A T . 

• .L o. 
Q. You have neve1· in.~pected the account books? ~O 

A. I have glanced over them, that's all; I neYer 
chr-ckerl. up iten1 with ite1n. 

Q. \Yha t . ·ysten1 of bookkeeping do you use in 
your office? 

}fr. Skeffington: I object: The witness 
said he was not farnilia1· ,Yith the bookkeep-
ing ~ysten1. 

The Court: What difference does , the sys-
te111 1nake? I think the1·e are a oTea t nia ny b 

, ·y ·terns, in fact 1110. ·t s,ystenu; 1:ue particu-
hu·ly the 1·esult of the bookkeeper's ovn1 
manner of keeping the books, whether single 
or double enti·y, which one seen1s to fit the 
particular business and that does not make 
any d!ifference in this case. If the plaintiff 
ag1·eed with the defendant that the defend-
ant wa · to pay fo1· certain equipn1ent the 
faet that the plaintiff forgot to put it in his 
hooJrn is not a defen,-.:e. 

HO 
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Mr. A1·n1strong: In its conliplaint it al-
leges it did not appear in its books and I be-
live the theory upon which they sue is· on 
the book account. 

Mr. Skiffington: The hasi. · of the action 
i~ for goods· ~old and deliYered. 

( A1·gurnent.) 

Q. Did you or lVIr. :B.,oltze1· eve1· hHYe any diH,pute 
as to the an10unt 01· price of the installation of the 
equip1nent? A. No. 

Q. Or the 1ne1·chandi~e deliYe1·ed? A. rever. 
Q. Did you 01· lVIr. :B.,oltzer eYe1· get together at 

any tilne? A. Yes, sir. 
Q. In the eoun,e of you1· conversations you both 

ag1·eed the1·e we1·e certain con·ect itenis due each 
of )-ou ·which of cou1·He ·we1·e not shff,nl on the 
books? A. ~Ir. J?oltzer said he did · not have a 
hook, HO just right after-I 1·ecall the nrn-tter-I 
said, "l\11·. Foltze1·, we haYe a hookkeepe1· dO"wn 
the1·e and we have a bookkeeping H~y~te1n at the of-
fice and if you ,vill come down to the office we ,Yill 
gladly ,"traighten the hill out fo1· you. 

Q. Was Hn)·thing eve1· done in 1·efe1·ence to that 
conversation? A. On the merchandise account 
the bill checked out 0. K. 

Q. Was anything ever s,tatecl a bout the insta na-
tion of the equipn1ent? A. To. 

Q. I show· you a ~lip of paper hete dated Dece1n-
her 18, 1924, "D. & L. Oil Con1pany, Station Jo. 
3." Do you know in whm;e handw1·iting it is? A. 
Yes, Miss Fisher' . 

l\Ir. Arnu,tnn1g: I ask to have this paper 
n1atked for identification. 

(San1e is matked P-1 for identification.) 
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Q. On this · silip of pape1· the1·e is a date, Dece111-
ber 18, 1924, "D. & L. Oil Con1pany, Station No. 
3", billed to N oven1her 16th, with an "M" after it, 
$588.G0. raid, Dece1nher 19th with an "M" after 
it, $200, leaving $258.G0 which is up to and includ-
ing delivery of 6G2½ gallons of gas on ·nece1nber 
lGth with an "M" after that. Includes all p1·int-
ing, repairs, tank. Balance of oil and gas and 
Economy Oil Rupply hiH, hut tell us what was the 
an1ount of that on Decem her 1 Gth? A. That was 
entered in the merchandise account. Afte1· the 
cmnpletion of this building and equipment ,vhen 
doing husines~, Mr. Foltzer discoYered time and 
time again that he was s1h01·t ce1·tain little item:-; 

· of equipment and as a rnc1tte1· of fact we did f've1·y-
thjng to try and help him. "\Ve got the p1·inting 
done fol' him cheap and t•hat was all th1·own in 
the 1nerchandise ac·c·onnt and this account waR kept 
separately. 

Q. L·n't the1·e an item he1·e that show~ the tank? 
A. Yes, that ,voulcl he the oil tank. 

Q. "\Vasn't there some halance due at thnt ti1ne 
on the ol'igina 1 eqnip1nent? A. Yes. 

Q. lHn't it a matter of fact that on December 
18th you and ~Ir. Foltzer got together and agreed 
that the1·c waf-i due the D. & L. Oil Compau)- $568.-
70 as between everything due between the com-
panies? A. o. 

Q. You ate pm,iti ve of that? A. PositiYe. 
Q. Will ) ' OU explain what is meant by repairs ·? 

A. 'rhat pump would get out of otder and we would 
haYe the 1nanufactu1·er. come up and fix the tank 
and he would send the hill to us and we would 
Rend it to l\It. Foltzer. 

Q. I.·n't jt a fa.ct that this wa~ to inclll(le all 
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charges of Dece1nber 18, 1924? A. On everything 
on the 1ne1·chandh;e account? 

Q. On everything due l\11·. ]?oltze1· by your c01n-
pany? A. No. 

Q. A1·e you positive about that? A. I an1 pmd-
tive. 

Cl I show you s·orne yellow silips of the D. & L. 
Oil Company duted 1 Janua1·y 22, 1926. Do you 
kno-\V what these a1·e for, "\\·hether they were 1·end-
e1·ed by you? A. That was atte11.ded to by l\,Ir. 

' 
Dyer, the s·ec1·etary and ti·easitn·~r of the compan~·. 

l\,Il·. Arnvti·ong: I a8ik to have thes,e yel-
lcrw slips n1a1·kecl for idlenti:fi.cation. 

( San1e are m1:nked Ex. D-2 for identificrr-
tion.) 

Q. Do you know "\Yhat the pu1·pose of thh; state-
n1ent is? A. It is an audit of the n1erchandise ac-
count and gene1·al account, I believe. 

Q. What do you 1nean by -that? .A. 'raking the 
building a·ccount there was one audit n1ade after 
we ceaised doing busines 1s. 

Q. You have here starting with the balance of 
$358.G0, which was con·ect on Dece1nhe1· 15, 1924. 
"We have listed below· all gasoline and oil, g1·eai;:;e 
cha1·ges fron1 the date they we1· delivered to the 
conclu. ion of doing bnsines. · with you?' ' A. YeB1, 

sir. 
Q. "'Ye a1·e ahm .·howing payn1ents and credits 

1nade by you" and you say the old bala nee of 
$308.60 as of Dec·e1nber 24th. Isn't it a n1atter of 
fact that vou 1·eceived a check in payment of that? . 

A. Y ei;:;, the $358 we received. 
Q. In conclusion then it sho"\vs a halance due 
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here and then you 1·eeeived $358.G0 too much, fa . 
that l'ight? A. :No. 

Q. Explain the staten1ent the1·e, please. A. vVe 
1·eceived $358 on Dece1nbe1· 8th and that would 
ln·ing the balance on the old me1·chandise account 
to $14.42. 

(By consent of counsel D-1 f01· identifica-
tion is rnarked in evidence. ) 

Q. Do you 1·ecognize the enrlorse1nent on the 
back of that? A. Yesi, sir. 

Q. This is a ('hec·k for $358.H0 given h~· Eugene 
Foltzei· to the D. & L. Oil Compan~ ·. 

The Court: vVhat date? 
M1·. A1·rnsb·ong: Dece1nher 8, 1925. 
l\-Ii·. Ann~ti·oug: I ask to ha Ye thii;:;, paper 

1narkedi for identification. 
(f;;::une iN rnarkerl D-:1 foi- identification.) 

Rerlirec-t-e.1;(!m i J1at i OJI by Jlr. 8k effiHfJfou : 

Q. At this eonferenC'e whkh you testified yon 
had with 1Ir. Fo1tze1· what w·as the occasion of 
that confe1·enee? A. 1Ir. Foltzer did not think 
the hill waN l'ight: the1·e was so1ne erTor. 

Q. \Vhat hill? A. The me1·ehandise hill. 
Q. \Vhat was done at that confe1·enee? A. 1Ir. 

Foltze1· and l\,I1·. Dye1· went ove1· the ,Yhole figureR: 
I was l'ight there in the office. 

Q. "\Yhat figures? A. The me1·ehandh;e , the gai;:;-
o line, oil and grea. e. 

Q. Was anything said at that time concerning 
the building account? .. \.. Tot to 1ny knowledge. 

Q. "\Vere yon p1·esent at that time? A. Yei;:;, Rir. 
Q. Dirl ~·on heai- anything Raid? A. o, I rlid-

n't hear an) ·thing said. 
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Q. Was the1·e any di1spute as to the ainount of 
the bill which you ·sub111itted to Mr. Foltzer? A. 
There was no dispute, we dis 1cussed the bill and I 
said to Mr. FoHzer, "The only place to do that"-
I an1 not a bookkeeper-"Let us come down to 
the office and bring down whatever you have ·and 
check over the bill and if we are wrong we ·will 
1nake any adjustn1ents; 

Q. So after the conference the only items con-
sidered were- A. What we would ter111 the active 
account. 

Q. What do you 1nean by "active account"? A. 
~rhat is the 1nerchandise account. 

Q. On this pape1· marked Ex. D-1 it is stated 
this is up to and includes delivery of 662½ gal-
lons of gas, on Dece111be1· 16th, and includes all 

20 printing, repairs, tank, balance on oil and gas , and 
the Economy Auto Supply bill. Are any of thm;;e 
iten1s iten1s \Yhich should be properly entered in 
the building account? A. No, not the way our 
bookkeeping syste1n is. 

HO 

Q. What is this tank? A. That was an oil tank. 
Q. Where was 1 that oil tank entered in the ordi-

nary course of busineS<s? A. In •the 1nerchandise 
account. 

Q. You admitted receiving this $558.60. That 
,vas agreed upon in !'elation to the merchandise ac-
count. A. Right. 

Rec1'oss-examincition b!J llh·. Armstrong: 

Q. What went into you1· n1erchandi.se account? 
What iten1s were entered in that, if you know? A. 
After the building was co1npleted, any s1nalil iten1 
which was run into which ·was not involved in this 

40 (indicating) was entered on the n1erchandise ac-
count. 
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Q. Why wasn't it entered in the building ac-
count? - A. We fe1't as if that was one separate 
proposition and n1ore or lies,s, wanted that separate 
a·s Mr. Foltzer suggested that inasn1uch a~ he want-
ed to know what the entire building equip1nent 
cost. 

Q. You knew that you were carrying the · entire 
building account at the tin1e these entries were 
111a de, didn't you? A. Yes. 

Q. You never forgot a bout this building account, 
did you? A. I have not, no. 

Q. You do not know of you1· own knowled 1ge 
whether your partner ever forgot a bout this build-
ing account, do you? 

Mr. Skeffington: Whon1 do you 111ean by 
the pa1-tner? 

Q. Mr. Dyer, I l)elieve is a men1 ber of the cor-
poration? A. Yes. 

Q. You do not know whether Mr. Dyer ever for-
got the building account, do you? A. I don't be-
lieve he has; I don't know. 

Q. Were you present at a conference ,vith Mr. 
Dyer and Mr. FoHzer on December 18, 1924? A. 
Yes, at our office. 

Q. I-low long did this conference go on ,vhen you 
were there? A. I just can't 1·ecall the length of 
time it took. 

Q. At the time you had this conference you 
never fo1·got about that building account, did you? 
A. No, never. 

Redirect-examination by JJf1·. Skiffington: 

Q. You did not forget the building account but 
did not dis •cnss · it at that ti rn e? A. I did not dis-
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cuss it. I ah\ ·a~·s had those thingi-; in n1ind, hut 
I neYer ente1·ed any discuRRion on the building ac-
count. 

eJOl--I:N J1.,. DYER, :-;wm·n in heha lf of the plain-
tiff. 

Direct-examination by Mr. Skiffington: 

Q. Ai-e yon eonnected at p1·esent with the n. & 
L. Oil Company? .. A. :Xo, sh-. 

Q. We1·e yon eyei• <·onnecte<l with them? A. 
YeR, sh-. 

Q. At what ti111e ·we1·e yon connected ·with thein '? 
A. F1·on1 the inception of the c0111pany until two 
;vea1·i-; next Augrn•,t; that ·would he 1926. 

Q. \. yea1· lai-;t August? A. Yes, sd.i-. 
Q. \Vhen yon say yon we1·e C'onnected with the 

co1npan;v fi-0111 its , in<'eption fron1 what tin1e did it 
l>e()'in tlie lnminess? A. June 22nd. 

b ' 
Q. \Vhat. position did you occupy ·with the D. 

& L. Oil Corupany dui-ing yoni- connection ,Yith 
that c01npany? ... 1.. l ,vas sen·eta1·y and ti·easnrei-. 

Q. What we1·e you1· duties as sec1·eta1·~· and 
ti·ea:-iu1·ei-? A. Well, as the business pi-ogi-essed, 
rn01·e of the irn-;ide ,voi-k eYol;vecl on 1ne. Until 
:-inch time ai-; we had -Leen in lnu,iness why ~11·. 
Lvnch and I had coopei-atecl on the sales wo1·k and 
all woi-k in ge11e1·al, and when the lnuiines.· got 
whei-e ,thei·e was something, I looked aftei- the in-
. ide. 

Q. When yon sa~·, '·,Vhen the lnrniness got whe1·e 
there wa~ son1ething" specifically ·what ,vork did 
~-on 1 ook a ftei-? A. The office w01·k, the billing of 
the acconnti-; and 1·eceiving of the n1oneys. 

Q. Di<l ~·on h,1ve nn~·thing to do with the hook-

.,. 

keeping depa1·tinent? .A. It was unde1· 1ny super-
Y1s1on. 

Q. Do you know }Ii-. :B oltze1·? A. Yes, sil·. 
Cl. Do you recall the Lusines 's dealings the D. 

& L. Oil Company had with hiin around Decen1be1·, 
1923? A. As I 1·eca 11 it he L1·ought ~Ir. Lynch in 
and ~mid he had-

~Ii-. Anrnsh·ong: I object. 

Q. vVe1·e you pi-esent at that time? A. No, but 
I ,Yas p1·e~ent at a Lus n1eeting where he discussed 
the deal with both }Ii-. Lynch and 1ny,self and 
wanted us to help hirn put a s-ta,tion up. 

Q. Do you kno,v whether of your own 
knowledge a station was pnt up for }Ii-. Poltzer 
by the D. & L. Oil Co1npany? A. Yes, sir. 

Q. I show you this · paper n1cnked D-3 for iden-
tification and as 1k you if you recognfae that paper? 
A. Yes, sil', I rl.o. 

Q. \Vha t i. · that? A. 'l'ha t is a ledge1· sheet 
showing a state1nent of the building account, the 
01·igina 1 building account. 

Q. Do you i-ecognize the figu1·es the1·e, the hand-
,,Titing? A. Yes1, sir. 

Q. '\Vhose handwriting is, that? A. Miss Fish-
er's. 

Q. We1·e you fa1niliar with the bookkeeping 8:YS-

tc:-111 at that tiine? A. Yes, it was under 111:v super-
Y1s1on. 

Q. \Yhat is the total debit chai-ge on thc1t 8heet 
agnirn;;t Mr. Foltzer? 

1Ir. Ar111strong: I object on the gnnu1d 
that this witness is not as yet qualified to 
testif~ · as to what those figu1·es· are there, 
as the~· haYen't pron ~d the 8yste111 u:-ied and 
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have not sho-wn that the enti-ies ·were 111acLe 
under his · supervision. 

~rhe Uotut: This case i: not brought on 
the book account as I unden;tand it-anrl I 
n1ay be wi-ong. The plaintiff's action is 
ln·ought fo1· the cm;t of this , second · tank, 
which 1 get the in1p1·ession was 0111itted 
son1eho-,,· 01· other fl'o1n the books 0l' charges, 
and the books a1·e nearly collaten-1] p1·oofs 
a~ fru· a.· the books ai-e conren1ed, and the 
testimony of one ·who kn<nvs the handwi-it-
ing in the lJOoks entitle:-; the books 1 to the 
equal eYident.ial Yalue as if l\iiiss Fisher was 
he1·e hei-self. The action is not on the hook 
account. That 1s just pc11·t of a kind of a 
p1·oof. 

(A1·gument.) 
1VI1·. Skeffington: ~rhe1·e is adrlerl to that 

an1ount w·hich was 01nitted the balance clue 
on the Ol'iginal balance ·which if.I a1·ouncl $89 
and "\Ye al'e suing for judgment on both 
those items. 

~rhe Court: 1"'hat is on the oi-iginal build-
ing ac·count? 

M1·. Rkeffington: Yes, the lmilding and 
the fin;t pump and tank. 

Q. (By the Coul't.) 111'. Dyel', when the so-call-
ed account stated was entei-ed into between the 
plaintiff co1npany and the defendant was that only 
as to the n1e1·c·handi:-ie account? A. Yes·, your 
Honor. 

Q. Was the1·e a balance then due on the lmi]d-
ing l:l.CCOUllt? A. Yes, sh-. 

Q. "\Vhat was the balance? .A... \..t that particu-
lni- m01nent I couldn't say hennrne the balance ,vas 
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paid in irn~talln1ents and I couldn't say just on that 
date what the mnount due was. 

Q. That was not inrluded in the account .tated? 
A. No. 

Q. In addition to that thei-e was 1 this second 
tank which ·was aL·o in that building account? A. 
Yes, sh-. 

Q. And what ,vas the cost of that tank which 
the defendant was · supposed to pay? A .. Appi-oxi-
111ately '542. 

Q. 'rhat was not included in the account stated? 
A. No, sil-, it was j Lrnt consiclel'ecl me1·chanclise and · 
we wei-e perfectly wi11ing to let the building ac-
co-i1nt stand because it was so1·t of a connection 
the1·e that we could co11111rnnd the business f1·01n 
that place, haYing a Irittle inte1·est in the building 
naturally we could l>e sui-e of getting H continued 
business in gai.-;oline fi-om that i-;tation. 

Q. ,Yh~1 t iH the total charge as shown b~T that 
. he-et of the eoHt of the e1·eetion of the building and 
the installation of the tank itself? A. $2,1:39.18. 

Q. ,Ye1·e the1·e any c·reclitH sho,Yn on that sheet? 
A. Yei-;. 

Q. ICinclly state the an10unts and the datei-; of 
those <Tedits. .A. n-I:u·ch .2J, 1924, $250 wai-; paid. 
1"'hat wa.- followed on l\,_Eard1 28th by $100. ,June 
11th, $500. I cannot n1ake the next date out. I 
think it ii-; .Api-il 19th, , DOO. Oc-tohe1· 1st, , 700, 
making a total of $2,050. 

Q. All ci-etlits? .A. Ye. ·, ·fr. 
Q. \Vha t is the cliff erenc·e a .· shown by that , ·heet 

between the debih; and the c1·edits? A. $89.1 \ 
Q. 11hat is what kind of a dun·ge, debit or <.Ted.it? 

A. As one, Ml'. Foltze1· still owecl that oi-iginal en-
ti·y of . 2,139.18. 
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Mr. Skeffington: I offer these in eYidence. 
M1·. A1•nrnrtrong: I n1ake the san1e objec-

tion. 
':I.1he Court: Sustain the objection. 
Plaintiff'N- counsel prays , an exception to 

this 1·uling of the court. 
Exception noted as ground of appeal. 

Q. I show you P-2 fen· identification and I ask 
~·on what that h;•? A. rrhat is the trarn,fer of the 
original enti·~·, that is the balance due on the orig-
inal building account to a different ledge1·. 

Q. \Vhen "\Yas that trans,fe1· made, do ~·on kno"·? 
A. I think it was n1ade-

Q. Don't ?OU know of ~·our own kno:vledge? 

l\Ir. A1·1rnstrong: I object to thh; line of 
testin1on) r on the ground it is hearsay, ir-

relenlnt, inunaterial and incompetent. 

· Q. Do you know of you1· own knowledge when 
that was 1 made? 

The Court: Srn~tain the objection. 

Q. Was that transfe1· made unde1· your super-
• • ? A 'I.T • YlSlOn . . ..1. es, sir. 

Q. \Vhat was the reason for the ti·ansfe1·? 

~1r. Ar111strong: I object on the g1·ound-
'rhe Cou1·t: My thought is that this may 

be evidential, but I think you haYe to pl'oYe 
the hvo points that you allege in you1· c01n-
plaint. 

Mr. Skeffington: I ju,'t want to show-
The Cou1·t: It may he that you ,vill want 

to put in s01ne rebuttal and you "\Yon't haYe 
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anything left fo1· 1·ebuttal. 
l\Ir. Skeffington: I just ,vant to sho,v by 

this that · between the tilne the ti·ans.f er "\Ya s 
1nade thh; ite1n accrued and was not enter-
ed. These a1·e the only hvo things we ha Ye 
on the building account and the ite1n of 
i500 does not appea1· on either of these 
sheets showing on the hooks that this item 
was not ente1·ed. 

The Court: Yon ~n·e not called upon to 
prove that yet. 
Mr. Rkeffiington: ,Yithcll-aw the question. 

Q. I sho"\\· ) ' OU P-.J- f01· identification and I ask 
~·on in whose handw1·iting that pape1· is? A. l\Iine. 

Q. ,Vha t is that? A. A su1nnun·iza tion of the 
iJu;;tallation of this i-ieeond pump ancl tank fo1· :Ofr. 
Foltze1·. 

Q. Do yon know of yon1· own knowledge ,vhethe1· 
those items and the eoS'ts which a1·e placed oppo-
site e-ach item a1·e 1·eas-onahle cha1·ges· for that ser-
Yice? A. Very reasonable cha1·ges .. 

~11· .... \..rrnstnmg: I ohjed to this line of 
te~tinwn)· on the ground this witnrsi-; is not 
qualified. 

The Cou1·t: Objec-tion OYrITnled. 'rhe 
question has been an~we1·ecl. 

M1·. Skeffington: I offe1· thi~ in eYidence. 
111·. Arnistrong: I make the s•aine objer-

tion on the g1·ound the1·c is nothing to sho,Y 
these a1·e reasonable charges. 

'rhe Cou1·t: Yon cannot offe1· it in eYi-
den(·e, hut he can refresh his rerollection 
fro1n it. 
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Ry the Coit l't: 

Q. vVhat does it show? A. $541 due. 

Cl'oss-exam -iJ1atioJ1 by Jlr. Al'mstl'OJl[I: 

Q. \Ve1·e you p1·e1:;ent at a eonfe1·ence on Dece1n-
be1· 18, 1924, between l\,Ir. Lynch and ymu·se1f nnd 
Mr. Foltzei·? A. Yes, sir. 

Q. I 8ho-w you Ex. D-1 and I ask you to exp lain 
·what the items a1·e as stated the1·e? A. That i8 
a sun1rnarization of the 1nerchandise account after 
$200 had been paid s,01ne following clay a fte1· the 
confe1·ence. 

Q. Didn't you haYe in 111ind at the tin1e of this 
confe1·ence that the1·e "'Yas an oub:;tanding building 
account 01· an ite1n <line on the building account 
f1·orn Mr. Fo1tze1·? A. I neYer forgot that there 
\Yas an anwunt due. 

Q. "\Vas there an~' clh;cussion hehYeen ~I1·. Fo1tz-
e1· and youn;elf as to smne defects in the pumps 
and plurnhing machiner; - and the tanks? A. To 
111y kno"'Yledge the1·e neYer was an;·: the1·e was none 
to 1ne. 

Plaintiff rest~. 

~I1·. A1·111st1·ong: I 1·espec-tfully n10Ye fo1· 
a nonsuit on the g1·ounfl that plaintiff haH 
failed to sho"'v a prima facie case in accm·d-
ance with theit pleadingH mid an arnendecl 
complaint filed. 

The ~ourt: \Yell, the plaintiff has -proYed 
that the1·e "'"as an account stated, or mer-
chandise account whirh existed between the 
plaintiff and the defendant. That at the 
time ·that "'"as made it did not inc lnde a 
separate account kept by it kno"'Yn as the 
building account upon w·hich was due a bal-
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ance of $89.18 and. a balance of about $541 
or $542 fo1· a tank. I do not see how· I can 
nonsuit the plaintiff. 

Mr. Ar1nstrong : They have proved s01ne-
t hing else beside their pleadings. 'l"'here 
pleadings al'e based on a book account; 
p1·ohably not eYen that. They haYen't hown 
that these we1·e 1·easona ble cha1·ges- f 01· the 
n1e1·chandise or that the goods we1·e deliver-
ed. 

'l"'he Contt: 'l"'hey do not ha Ye to ptoYe that 
the;· ·we1·e l'em-mnahle. The p1·esident al-
leges it "'"as the cost price. 

~Ir. .A.1·rnsh·ong: Theil' p1·oof on their 
pleadings sets fcn·th a hook account action, 
an action on a l>0ok account. 

'l'he Cou1·t: To, it tedtes that they kept 
books, but it does not sret fo1·th an action 
on the hook account. 

\Ye will not disc·rn.;s that. Yon put in ;'our 
defense. 

Defendant':-; c·onnsel p1·ays an exeeption 
to this 1·ulin0' of the cou1·t. 

Exeeption noted as g]'(mnd of appeal. 

El TGE..LTE FOL'l"'ZER, defendant, :-;-worn 1n his 
own behalf. 

Direct-examination by 1111'. Al'rnstl'ong: 

Q. Yon al'e the defendant in this+ action? A. 
Yes, sir. 

Q. I sho"'Y you a paper ma1·ked D-1 f01· identifi-
cation dated Dec em her le , 19~4, and I ask yon if 
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yon ai-e fmnilia1· "\Yith that i-;1:aternent? A. Yes, 
8lr. 

Q. Explain to the court and jury "\Yhat took place 
nt the confe1·ence you held at the time that paper 
waH drawn? A. He ca1led me np-

By 1111·. Skiffi11yto11: 

Q. Who? A. lVIr. Lynch and asked 1ne if he 
could i-;ee me to 1nake a ~ettlenient on the fu1l hill 
that I owe_d the con1pany. That was on a Wednes-
da)-. I i-;ayi-;, "You cannot see me tonight, hut you 
can come up to the house on ]..,1·iday eYeni.ng at 
:;;ix o'clock and I will be waiting for you". 

B.IJ Afr. Armstrong: 

Q. By ''house" who:-;e hou8e do you 1nean? \. 
Do You 111ean at the tin1e down in that con1pany? 

Q~ 'rhe confe1·enc:e in you1· office. A. This con-
fei·ence was held in his office. 

Q. "\Yhat dis-cussion took place the1·e with 1·efer-
ence to any building 1natel'ials 01· snpplie8 furni:;;h-
ed you? A. By n1e? 

Q. Yes. A. I called hi111 up one clay and I told 
hin1 that I wanted to haYe a settlen1ent, I "\Vanted 
to kno"\Y "\Yhe1·e I stood, that I wasn't paying hill:;; 
for son1ethino· I didn't receiYe, ,·o, he 1nade an ap-
pointinent with n1e to go down to his office anc: _I 
"''Tent down at six o'clock at night, 1ne and the "\Y1fe 
and t"'IY0 childi-en and stayed the1·e until 1 :30 in 
the rnoi-ning, until we cmne to a conchvion on the 
total bill. 

Q. vVhat do yon mean? .A ... Eve1·ything inrlnd-
ing the balance. 

Q. "\Va.· the1·e any defects 
which you mentioned to 11r. 

in the pump.' about 
Dye1· 01· 1Ii-. LYn<·h? . . 
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fi-. Skeffington: I object to the question 
on the ground thnt it is entirely outside of 
the pleadingi-.l. 'l'hei-e h;• no counter-clai1n set 
up here foi- ln·each of wan·anty or anything 
of that natu1·e. 'rhe defense is payment and 
acco1·d and satisfaction. 

'l'he Con1-t: No, but it seenm it n1ay be ad-
n1is8ible on this theo1·y: That if the defend-
ant had a conference with the plaintiff con-
cei-ning it bill with it and among other 
things whieh we1·e considered we1·e defec-
tiYe pumps 01· defective n1atel'iah; or de-
fec·tiye me1·chandi8e and that aftei- this con-
Yeu-.,,ation a certain definite sun1 "\\ .. as fixed 
and ~ettled as the amount to he paid and 
wai-3 found Hatisfactm·y to both pa1·ties, that 
the defective matel'ial ha.· i-.lmnething to do 
with the finding of that an10unt, it wonlcl 
he evidential, jf H is a fad, hut that i8 a 
question f01· the jury and I wi1l admit it. 

Q. "\Ve1·e the1·e any conve1·sations with refei-enee 
to any defect' of the pn1nps 01· tanks or 1naterials 
fu1·nished to you? A. "\Ve had all kindH of dis-
rusHi.0118, thai i8 why it took until 1 :30 to finh;h it. 

Q. "\Vrn.; the1·e 01· not an~· di8Cll. ·sion ~ts to defedR? 
A. Yes, sir. 

Q. How did you co111e to 1:nTive at the figu1·e of 
$558.U0 ai· the mnonnt due and also state what that 
1n18 f01·'? ...\.. "\Yell, it was 111e, ~Ir. Lync·h, l\Ir. Dy-
e1· and hi.- hookkeepe1· wa.- pi-esent. 1\11·. Lynch 
:;;hoYed the Lil1s 0Ye1· to his hookkeepe1·. Some of 
the hills the D. & L. Oil (\nnpany didn't have: i:;ome 
of the hill.· I had, that they rlidn 't ha Ye and so 
finally we C'ome to an agreen1ent that I owed the 
D. & L. Oil ('1omp,111;,· np to that date fen· the lmild-
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ing, the puntps, niatel'ials fu1·nh;hed ·which sho'\Yed 
on one piece of pape1· what it was niade up fro1n, 
paid to date and afte1· that date I nrnde it 1ny lnu,i-
ness to s1aYe all 111:y pape1· s'1ips and filed the1n awa) -
and I filed all the papers away and gaYe instn1c-
tions for his dl'iYer to pick a cheek up eYery Mon-
da>- mon1ing; sometin1es Mr. D>-e1· '\Yould come be-
fo1·e the dl'iYer got there and pick it up, 01· Mr. 
Lynch. 

Q. Then, DeC'emhe1· 14th, the chtte of thiH· paper 
ma1·ked D-1, all accounts you had with the D. & 
L. Oil f1ompan) - was straightened ont? A. YeR1

, 

sir. 
1'I1·. ~keffington: I ohjed as lei:Hling. 

Q. On Dec·e1nher 1-!th, 19:24, was an amount fix-
ed to he all that Yon owed the1n? A. PositiYely. . 

Q. Ho" - did yon pa;v these itenu;, hy check or 
cas •h? A. Check. 

Q. Did yon pa)- that $558.G0? A. I paid hiln 
. 200 on the account, that '\Vas , :350 and s0111e cents 
balance. 

Q. A.11 the items afte1· that time >-on paid those? 
A. By check, weekl) -. 

C1·oss-exami1rntioH lJy Jllr. 8keffi119to11: 

Q. \Vho was p1·esent at that conference? A. \Vho 
w,~s presen~? 

Q. Yes. A. ~11'. Dyer, 11r. Lynch and his book-
keeper, I fo1·get he1· nan1e now, and myself and n1y 
wife and two child1·en. 

Q. "\Vhat led up to that conference? vVhat was 
the puqw, ·e of calling the conference? A. To get 
the total balance I owed the company. 

Q. \Vhy? \. So I would lie sh·aight, so I knew · 
,vhat I had to pa) -. 
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Q. How had you heen paying you1· hills np to 
the time of the conference? A. Up to the confer-
ence? 

Q. Yes. A. By check. 111·. Dye1· and. 1\11·. Lynch 
came np and pkked up the check. 

Q. Did yon make any distinction before then as 
to rne1·chandise accounts and building accounts as 
to the p,\rments ·? A. I don't know what kind of 
account. they were keeping. 

Q. Did you pay any Npedal sn111 you :-mid would 
appl)- against the building account? A. I don't 
kno,Y whe1·e they i:1pplied it. 

Q. Do yon know how much was dne on the build-
ing acconn t during the Dec em her confe1·enee? A. 
IIo,Y 1nuch was due? 

Q. Yes. A. Do )'On niean the day we were at 
the conference? 

Q. Yei:;. A. No, sir. 
Q. You do not know, as a matte1· of fact, that 

the1·e wa · anything due, do )'OU? A. Ce1·tninly, I 
know thei-e was i,ome 1noney due. 

Q. Yon did not know how much '\Vas due? A. 
rr]rnt is why I went down to get rn)- statement so 
I knew. 

Q. Did you 01· did yon not know? A. Not until 
we figu1·ed it out. 

Q. Did you or didn't you know whether 01· not 
)-ou had paid fen· thi. · pump at the time of 
tha t confe1·cnce? A. I had all kinds of l>ills. 

Q. Answe1· the question. A. "\\""hat was it? 
Q. Diel yon or did you not know whether yon 

had paid for this second pump at the time of that 
confe1·cnce·? A. 'rlrnt was all HnppoHed to he in-
cluded in that. 

iI1·. ~keffington : 1 f yoni- 1-I 01101· please I 
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·would request that the ·witness he insitruct-
ed to ans'\Ye1· the question. 

'l'h e Cou1·t : I think he has a ns" Te1·ed it. 

Q. 'rhe question calls fo1· a yes· 01· no ani-;we1·. 
Did you pc:1y fo1· this pu1np and tank up to that 
time? A. I nnu;t haYe, that is ·what I ·went f01·, 

1.0 my total s,taten1ent. 
Q. ,vn1 ~-ou :a~· you pairl f 01· it? A. How can 

I say. 
Q. vVill yon say yon did not pa~- for it? A. I 

can't answe1· the queBtion. 
Q. Yon do not kno\v whether you did or not? A. 

I can't ani-;we1· your question. 
Q. No-w, you say the1·e was a balanc-e of $55R.60 

ag1·eedi upon? A. Ye:, sii-. 
20 Q. l:Jow did you a1TiYe at that figure? A. B~-

80 

figul'ing up the pumps and tanks and oil and 
eYe1·ything in, eYe1·ything when we had the confer-
ence and coming to an ag1·eement ho,Y nnH'h I 
owed. 

Cl Afte1· checking then1 all up they added to 
$558. GO? A. They didn't specify. 

Mr. Skeffington: I ask that the an~wer he 
~tl'icken out. 

Q. After adding up all the iteins of 1nerchandi~e, 
pump, and tanlrn, they all totalled f558.60? A. 
Ye., sir. 

Q. How much i:-; .'5.J-1.08 ancl, 89.18? It is more 
than 55 \ isn't it? A. I don 't know, I jn~t took 
the staten1ent they o·aye n1e. 

Q. It h; a 1natter of 111e1·ely mathematics, . 89.00 
and $541. It is n1or than $55 , i:n't it? A. Ye~;. 

Q. You sa~T that the $89 iten1 and the $541 i. 
40 included in the $55 ? A. I ain't sa;ving nothing; 
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I a.s-ked for n1y total bill. 
Q. Didn't you just tell us all the ite1ns added up 

which you ·went over with Mr. Lynch and Mr. Dy-
er totalled $558. GO? A. I told you they didn't 
show n1e the ite1ns. 

Q. ( Question read.) A. They didn't show 1ne 
the ite111s. 

Q. Do you 111ean to say that you agreed to pay 
an mnount you ,Ye1·e not Slue was due? A. I 
only ag1·eed to pa~· the hill I owed. 

·Q. \Vhat wai,; that for? A. $2100. 
Q. I-I ow nnwh was the balance? A. I couldn't 

tell you offhand. ,ve con1e to the conclusion that 
I owed the111 that on that date. 

Q. You do not know ~the items which were in-
cluded in that $558? A. I couldn't tell you that. 
I ai-;kecl fo1· rn~· finnl ~rtnternent. 

Ry the Court: 

Q. ,vas it yotu· idea you were to pay the final 
amount afte1· all adjustinents and credits anrl 
debit~ we1·e halan('ed between -vou? A. Yes sll'. 

, ,J ' 

Q. .And after you paid that you did not owe 
them c1n:· mo1·e at that time? A. :Xo, sit'. 

Ry ill 1·. &kej]ington: 

Q. "\Vhen did you last 1neet Mr. Dyer'? A. \Vhen 
1 lai-;t n1et M1·. Dye1·? 

Q. Yes. A. About four 1nonths. 
Q. Pou1· 111011th: p1·eYious to today? A. Yes, 

sh-. 
Q. "\Yhe1·e did you 1neet hiln? A. On Orange 

S ti·eet , Orange and Sixth. 
Q. Did you haYe any conYe1·sation with hi1n at 

that tiine? .L\... I just ai-;kecl him what he is doing, 
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Q. At that tilne didn't you tell M1·. Lynch, 
"What ·was he suing for, for this $500"? A. Yer-;·. 

Q,. At that tin1e didn't yon ad1nit that you O-\ved 
hin1 that $89 on the balance on the original build-
ing account'? A. No, sir. 

Q. Yon say yon did not say that pm,itively? A. 
I ctiidn't ,'ay I owed it on the old building account. 

Q. Didn't you imy, ·'I ad1nit th ·e $SH ite1n iR 
due''? A. Not on the old ite111. 

(~. Did yon c1rlmit the $89 ite1n wns due? .. A. 
Yes. 

Q. What did you say it wa, fo1·? A. On, g,1, 
and oil hh; chive1· :-;l.,.ipped 111e on the ti·uck. 

Q. "\Vas it befo1·e Decen1be1· 24th, or ,1ftenn1r(h:,? 
A. It ·wa:-; ·when I paid hi1n the last eheC'k, . ':354. 
and r-;ome cents. 

20 Q. "\Vhen ·was that? A. 1 coulrln't tell )'OU the 

4 () 

date offhand, it is on the check. 
Q. \Vhe1·e did )'OU pay this $358.G0 s011w cents? 

A. At the hon, ·e. 
Q. \Vhen? .A ... I can't 1·ecall the date. 
Q. As a matter of fact, war-;n·t Ha )·ear nfter the 

sett le1nen t? .A. Yes. 
Q. With ·whmn did yon haYe a conYe1·sation 1·e-

ga1·ding the defects in the rnate1·ials snpplierl you? 
A. Different tilnes wHh ~11·. D~·ei-nnrl !Ir. L)·nch. 

Q. Can you tell us one specific da) · ,Yhen )'OU 

had it? A. I couldn't tell you. 
Q. "\Vho was there at the tin1e? .A ... Either one 

01· two ·would be there, I can't 1·e1nen1her. 
Q. "\Ve1·e any r-;h·ange1·s there at the tin1e? .A. I 

couldn't tell you. 
Q. You rlo not know? A. No. 
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, John P. Dyer-Reb'l'fttal-Direct. 

Redirect-examination by M1·. Armst1·ong: 

Q. Did yon know or did they eve1· tell you they 
carried two sepa1·ate accounts ,, one called the build-
ing account and one called 111erchandise account? 
A. Ko. 

Defendant 1·e, ts. 

,TOH ..... -r F. DYER recalled in behalf of plaintiff 
in rebuttal. 

J)frect-exami11atio11 7Jy lllr. 8keffington: 

Q. Did yon meet 1Ii·. IToltzer i-ecently? A. I 

10 

met him when I got hack f1·01n Califo1·nia in Aug- ~O 
ust, 1927. 

Q. Di(l Yon haYe anY Ol'.)nYersation ,Yith hiin at 
that time? A. Yes, I was corning out of 111y hous,e 
on ReYenth Street anrl ~I1·. Foltze1· drove through 
there with his tn1Ck and he lrnilecl me. 

Mr. A1·1nsh·ong: I object to thh; convei-im-
tion on the ground that ~I1·. Dyei- is not a 
pa1·t)· to this action and any stntement made 
by the defendant to an ontside1· would not 
9e binding 01· heneficia l to the other party 
to the action. 

M1·. Rkeffington: I think I can show that 
it is a declaration c1gai11.'t inte1·es,t. 

The Court: You can conti·adict what 1Ir. 
Foltze1· 8aid, if he ealled hiin for that pur-
pm;;e, but yon cannot let hi1n giYe an entire 
new conYe1·sation in rebuttal. 

ii-. Rkeffington: "\ren ~ well. 

.. 
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},;J otio11 for Di,rectio11 of Yerdict for Defendant. 

Q. Did yon haYe any conYe1·Hation ·with 1Ir. 
Foltze1· on that day regarding this particnla1· case? 
A. Yes, sir, I did. 

Q. Did Mr. Foltzer sa~' an~·thing to you a bout 
that $89 ite111? 

~fr. A1·nrntrong: I object. 
The f1ou1·t: Rustain the objection. 

Q. What did Mr. Foltzer s·ay to you 1n regard 
to this case? 

Mr. A1·n1Rtrong: I object. 
The f1ourt: Rustain the objection. 

Q. What ,va ... the conYersation you had with 
Mr. Foltzer on that date? 

·Mr. Ann ·trong: I object. 
The Court: Sustain the objection. 

Cr-oss-exa1nination waived. 

Plaintiff rests. 

Mr. Arn1strong: I ,,,ould like to ask for the di-
rection of a verdict in favor of the defendant on 
the ground that the plain tiff has not sustained the 
burden of proof by a preponderance of the eY1-
dence. 

The Court : l-Iow can I direct a verdict on the 
preponderance of the evidence? I cannot do that. 

~Ir. Skeffington: At this tin1e I respectfully 
1nove for the direction of a verdict in favor of the 
plaintiff on the ground that the p1·oof in this case 
conclusively sho,ved a sale and delivery of goods 
,vhich ,v--as denied hy the defendant in his answer. 

• 

... 
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JI otion for Dirrectio ·11 of r e,l'(lict f orr Defendant. 

The defendant 1·elies· on two sepa1·ate defenses, one 
defense is payment and the other is accord and sat-
isfaction and it has not proved payn1ent. The de-
fendant did not know whether 01· not he paid the 
$541 ite1u, so, in the payn1ent of the iten1 for which 
we are suing, the $548 ite1n, the defendant has not 
sustained the lnu·den ~f p1·oof. It has not shown 
it has paid that ite1n and it throws him on his sec-
ond defense of a('co1·d and satisfaction, and the 
law as to accord and satisfaction is entii-ely well 
settled in this case. 

( .. ~1·gument.) 

The Cour·t: It is true that when a debt is liqui-
dated the payment of a le:-;se1· sum hy ag1·eernent 
does not r·elieYe the plaintiff fron1 the payment of 
the difference. It is ti·ne that when a deht is un-
liquidated and accord and i-mtisfaction is a cmn-
plete har to the 1·ec0Yery of what one of the pa1·ties 
may allege to be due under the negotiations or 
transactions between the par-ties. 

The evidence in this case on the one hand tends 
to indicate that the plaintiffs kept a set of hook:-; 
in \Yhieh they had two accounts, one which thry 
nominated as- the merchandise a('connt and one 
which they called the building ac('onnt. Xcnv the 
fact they chose to keep theh- books that way did 
not dun·ge the defendant with knowledge that that 
was theii- syste1n of bookkeeping, in fact I think 
the defendant denied it had any su(·h knowledge. 

They claimed that they entered into a settlement 
with the defendant and that the item~ in this build-
ing account we1·e not included in the settlement. 
The~· claim that at the tiine, as I unde1·stood them 
that waR known hrtwern thr pm·tirs. Xo-w, if it. 

tu 
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llf ofi.on for Direction of renlict for Plaintiff. 

·was not kno"\vn between the pa1·tieH they cannot 1·e-
c0Ye1· a clailn against the defendant. The defend-
ant, on the othe1· hand, I infer· f1·0111 the tes-tin10ny, 
did not know how· 1nuch he owed the plaintiff. The 
mnount I cannot say wa~ liqui~ated, and the1·e wa · 
a ppa1·ently a diffe1·ence in the opinion between the 
pai-ties and if it ii:, ti·ue they spent many houn; in 
corning to an agreen1ent that would tend to indi-
cate that the1·e wasn't any liquidated a1110unt, that 
the1·e was a diffe1·ence of opinion, and that finally, 
aftei· I suppose confessions on both sidei:, an an10unt 
was 1·eached which \\·a.· agreealJle to lJoth of them. 

~rhe defendant says that included eve1·ything; 
after it paid that mnount it thought it "\n1s di8-
charged of it8 obligations to the plain tiff ai:, of that 
ti1ne. Under ce1·tain cii-cun1 tances that 111ight he 
f ouncl as a nu1 Ue1· of fac·t to be an accord and a 
8atisfaction, but I cannot direct a \"e1·dict for either 
side. I think t.here i8 a ju1·y question inYolYed. 
If the1·e was an acco1·d and satisfaction the defend-
ant is 1·elieYed f1·01n any obligation to pay thi8 dai.111 
of the plaintiff, in fact my ans"\,·er to you on your 
motion i. thif.;: That I fail to see how I c-an clfreC't 
a ve1·dict foi- the plaintiff in the face of the fact 
that yon have a paper ,vhich has beo1 put in eYi-
dence indicating that thei-e was a settlen1ent he-
tween the pa1·tie · and indicating that .·mne of the 
thing8 that were included in the Hettle1nent among 
other· things, nan1ed a tank which, to he su1·e, yonr 
"·itne:s called an oil tank and the question hefoi-e 
ns is a question of fact which I cannot decide, a~ 
to whether· 01· not he knew thh; i-;yi-;tem of book-
keeping en· whether· it was a pl'ivate account he 
kept to hin1self. 

If the defendant went to that meeting and 
thought the enthe amount of indehteclness wrn;; he-
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ing di~c·ns:-,ed and gaYe thii-:; cheek and thought he 
was giving it in final payment, ign01·ant of the fact 
that something was being left out of it hecaw:ie of 
the sy:-,tem of hookkeepjng, the plaintiff cannot re-
c0Ye1· anything. 

I cannot direet a verdict f01· eithe1· side and I 
will haYe to leave it to the ju1·y to dete1·mine. 

Plaintiff'H cou1rnel pl'a:n-~ an exception to 
this i-uling of the cmu·t. 

Exception noted a. gl'oun<l. of appeal. 

Mr. A1·nrntron<r sumH up fm· the defendant. 
Mr. Rkeffington ~unrn up for the plaintiff. 

C1I-fARGE OP 'l11IE COUR'r. 

The Cmu-t ehc1i-gPs the ju1·y as follows: 

lfou TAIN) J: 

'rhe plaintiff in this case, the D. & L. Oil 00111-

pan;v, has hl'ought an action against Eugene Foltz-
ei- aJleging that he O"\\·es it the r-;11111 of .'89.18, in 
addition to about $541 01· , 3.J:2. It f-Jtates that the 
latter· muount is due hecause of a1-rangements 
which the pai-ties to this aetion had between them. 

As I undei-stand it, the plaintiff in thiH case 
ag1·eed with the defendant that at ,l c·er·tain Hite, 
which was found to have 1>een suitable, it wonld 
e1·ect ce1·tain buildings for the defendant, put in 
ce1-tain equipment, tanlrn and <ll'iYe"\vays, to the 
end that the defendant might have ·what is cmn-
monly known as an oil 01· gas station, and I pre-
sume to the end that the plaintiff n1ight fu1·nish 
the defenflant with the oil, nnd ga .•olh1e and sup-

10 
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Charge of the Court. 

plies to be disti·ibuted by the defendant at that oil 
-station, or gas station. 

':l."'he plaintiff alleges that it had a syste1n of 
bookkeeping by which all articles of 1nerchandise 
,vere entered in the 1nerchandis ·e account and cer-
tain equipment and buildings . were entered in the 
building account and it alleges, as I under:-;tood 
the testin1ony, that this $541 or $542 ,vas due on 
the building account and that there was then a 
balance of $89.18 due on the othe1· account. It 
clain1s that thei-;e amounts we1·e unpaid and there 
is testi1nony tending to sho,v that at one time the 
plaintiff, by its 1·ep1·esentatiYes, as, a c01·poration, 
and the defendant had a confe1·ence and aH a 1·e-
sult of that the defendant paid a ce1·tain an10unt 
of 1noney to the plaintiff, but the plaintiff alleges 
that at that time this $542 was oYel'looked b~' er-
ror and ,vas not included in the hook account and 
the plaintiff at that ti1ne fo1·got it. 

N o,v, tun1ing to the defendant',· (·aHe. The de-
fendant alleges, that it entered into thiH ag1·ee1nent 
and opel'ated thiH oil station, hut '\Yas unce1·t;,1in as 
to ,vhat mnount it owed the plaintiff. 

You may find fl'om the considerntion of his te. -
tiinony that he kept no hooks 01· accurate accounts, 
but relied to a certain extent on the plaintiff. You 
n1a:r find, or you 1nay not find that he was dissat-
isfied with the :ituation as it existed and sought or 
,Yas i-;ought out by the plaintiff in an effo1·t to come 
to settlement. At any rate, a conference 
held, w·hich I haYe l'efe1-red to befo1·e in discussing 
the plaintiff's case, ,vhich the defendant attended 
and which he said lasted s,01ne hou1·s, I think fr01n 
about six o'clock in the eYening until about one 
o'clock in the morning anrl as, a 1·e~nlt of this con-

fe1·ence and an examination yon 1nay find, of the 
books of the plaintiff cmnpany, a n1e1norandun1 
,vas drawn up on a hill head of the plaintiff con1-
pany, the writing being as follows: "This is up to 
and including one deliYery of 662¼ gallons · of gas 
on Decen1be1· 1 Gth, includes all printing, repafrs, 
tank. Balance on oil and gas, Econmny Auto Sup-
ply bill.., Refe1·ence ii-; n1ade by that Wl'iting as 
to ·an amount of $3G8.50, and that amount was 
paid h~- Eugene Foltzer, the defendant, to the 
plaintiff in this case. Subsequent to that time the 
plaintiff alleges they discove1·ed, as I say, that 
there was mone~· due on the tank and some mm·e 
n1one)- due on the n1en·handise account, if I mn 
right in my recollection of the te~timony. 

Tnl'njng again to the plaintiff's ease: If a gro-
c~1· Hold anrl deliYe1·ed to a housewife a long liNt of 
good., lmt 01nitted two 1mshe1N of potatoes and the 
housewife paid the hill, there isn't anything a bout 
that h·mrnaction that \Yonld pl'eYent the gl'oeer, 
upon discoYel'ing that the.-e potatoes had not heen 
cha1·grd, in making a daim fol' them; hut Hnppose 
'\Ye go a few Hteps fluthe1· and eonside1· the dea 1-
ingi-; LehnJen, if ~-on please, a gl'ote1· and a house-
wife whe1·e !?.'1·oce1·ies a1·e ordered daily and thr 0 -ro-

'-' ' b 

ce1· keeps hooks and the housewife keeps no hooks 
and at the end of a ce1·tain pe1·iod the1·e is a diH-
<1g1·eement between the gl'ocel' and the housewife 
aH to 1-he amount ,vhich she owes, and .-uppose yon 
find that they confer and that at the confe1·enC'e 
she denies haYing 1·eceiYed some of the mer(·han-
di:-;e whic-h the g1·ocel' alleges that he sold to her. 
Afte1· a long cliscui-;sion t'hey both agl'ee that the 
nrntte1· shall be settled for a cel'tain price, the g1·0-
ce1·, if you please, C'On<·rcling th,1t he cannot proYe 

-I I I 
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delivery of s,on1e of these -things in the face of her 
denial, and she, perhaps, adlnitting the possible de-
livery of s01ne of the questioned articles. At any 
rate, they arrive at a figure which they ag1·ee shall 
1·epresent the settle111ent of the differences between 
the1n· and she pays the bill. .Ko,v, if a few days 
later he discove1·s that there was a ban·el of apples 

1 O on1itted fron1 their conversation, and the situation 
i~, a ,'· I have descl'ihed it in othe1· 1·espectR, he can-
not go to any court and 1·e,c0Yer for the ha1·rel of 

20 

apples. 
'l'he defendant in thiH case haH pleaded both pay-

1nent and accord and satisfaction. An accotd and 
satisfaction n1eans t'hat the pa1·ties have ag1·eed to 
so1ne settlement ,vhkh reptesentH their tespedive 
dispute ,", to different tenns f1·om -which exiHted he-
fo1·e they made this · ag1·een1ent and ·which ('out 111-
plates on the one hand the payn1ent of a sn1n of 
n1oney and on the othe1· hand the ag1·eement to te-
reive that payment in full for the diffe1·eneeH he-
t,veen parties. And whete the amounts a1·e un1i-
quidated, that is, uncertain, if that arrorcl and 
satisfaction i. 1nade and the money is paid, the 
pl1:1intiff cannot bl'ing another snit to rerove1· any-
think else under that acco1·d. I say if the amount 
is unliquidated. l do not mean that if yon ]Hll'-

chased an auton10bile for $900 and the se1le1· of the 
auton1obi1e and you agreed fo1· s01ne 1·eason that 
von would r-;ettle that . '900 for , '800 after the ;-lµ,Tre-
;nent had been nrnde, that that ·would he an HC-

cord · and satisfaction; acceptance of a 1esse1· r-;nn1 
than the liquidated snrn ag1·eed upon does not dis-
cha1·ge the debt. If you gave 1ne a not for· , 600 
and came to my office and Haid, '· I will give you 
$400 to settle this note", and I took it, 1 ran Hti11 

4 ( i recover the other hundred at Jaw, hecauRe the 
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an1ount is fixed and definite. You owe n1e $500 
and the1·e is no consideration for n1y throwino · off 

• 0 
the 100. But, ,vhere the rnatter in dispute con-
templates an unliquidated a1nount, you not know-
ing how rnuch I owed you, or I not knowing ho-,v 
n1uch I ought to pay, and we con1e to a settle1nent 
of that an1ount, you cannot aftenva1·ds, if I haYe 
made payn1ent, discoYel' smnething that you have 
left out and s-ay, "Ko, I arn coming out fl-0111 be-
hind this accoi-d and s-atisfaction that I nrnde with 
you, ·with a ne·w clain1''. 

\Ve haYe the plaintiff in this cm;e saying that 
thi: an10unt of 1noney is due. \Ve haYe the defend-
ant pleading payn1ent and acco1·d and satisfaction. 
The q uesti01u; of fact ai-e for you to decide. If 
you find that the "e mnounts of 1noney ai-e due aud 
that they we1·e not paid, 01· that the1·e has been no 
accoi-d and Hati~faction, youi- judg1nent should be 
fo1· the plaintiff fo1· the aggregate of the amount 
clai1ned. If you find, on the other hand, that the 
darnages '\Vere unliquidated, that the pai-ties 1net 
togethe1· in confe1·ence that they examined the 
books which '\Ver·e kept h)· the plaintiff and that 
the settlement '\vhen made contemplated all that 
was due fi-om the defendant to the I)laintiff jf vou ' . 
find that under such cil-cnmHtances the defend-
ant thought '\,·hen he paid this account that he was 
paying f01· evel'ything he owed and that that wa~ 
the unde1·r-;tandin °· between the pa1·ties your· judge-
1nent should he for· the defendant and the plaintiff 
should under the cil-run1stances not 1·ecove1· anY-
thing. I have been asked to make s·everal eharg~s 
on behalf of the plaintiff. hnt I am going to 1·efn~e 
all of then1. 

( The jnr·y retii-es.) 
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Plaintiff's Reqilests to Ohwrge. 

1VIr. Skeffington: I respectfully pn1y an 
exception to your I-Ionor's · refusal to cha1·ge 
the plaintiff's · 1·equests as requested. 

Plaintiffs counsel prays an exception to 
thh; n1ling of the court. 

Exception note<l as ground of a ppe.-11. 

rLAINrrIF'F'S REQUESTR 'rO CHARGE. 

The plaintiff, D. & L. Oil Co., 1·espectfnlly re-
quests the court to cha1·ge the jury: 

1. That the negligence, careleHsness 01· ineffici-
ency of the plaintiffs employees in not ente1·ing 
the item of $5J2.08 f01.0 the pun1p, tank, irn.;ta lla-
tion, etc., in the books of the plaintiff aR a debit 
againHt the defendant, dit not and doef-l not relieve 
the defendant fr01n his obligation of paying for the 
equipment furnished and Hen·ices 1·endered. 

2. 'l'hat the defendant has the burden of proof 
in establishing payment, and 1nust proYe payment 
hv a preponderance of the eYidence. 

· 8. That the defendant has the lnn·den of proof 
in e8tabli. hing accord and satisfaction, and n1uRt 
proYe an acco1·d and satiRfaction hy a preponder-
ance of the eYidence. 

4. "\Vhere the debt or denrnnd is liquidated or 
certain and is due, payn1ent by the debtor and re-
ceipt b~- the n·editor of a less sum is not a sati.Rfac-
tion the1·eof, although the creditor ag1·ees to accept 
it as such, if there be no rele:u.;e under seal or no 
new consideration given." 

5. 'rhe debt in this case is a liquidated or cer-
tain su1n and at December 1924, wa, · due. 
. (i. That no ne,v ron~drleration waR giYen hy the 
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defendant to the plaintiff for an extinguishment of 
the entfre debt. 

7. That a.n agreen1ent to pay a pre-existing in-
debtedness is not a valid consideration or a new 
consideration. 

8. That in order to prove an accord and satis-
faction in this case, the defendant must prove af-
firmatively that he gave s01ne new consideration to 
the plaintiff, or that he ( the defendant) holds a 
release under seal. 

9. That if the defendant does not prove either of 
these, he has not proved an accord and a satisfac-
tion and the plaintiff is entitled to recover the 
a1nount proYed to be due. 
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Exhibit D-1. 

All agreeinent is contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone Mitchell 2650 "Where Courtesy Reigns" 

Newark, N. J.,Dec. 18, 1924 

D & L OIL COMPA:NY, Inc. 
Dealel's and Jobbers in 

Gasoline, Oil and Grease 
Lincoln Highway at Meado,v St. 

M D & L ,Station #3 
'rerm ,s : Net Cash. 

Bill to Dec 16th 
Paid-Dec 19th 

558 60 
200 00 

358 GO 

This is up to and includes one delivery of 662½ 
gal ga,s on Dec 16th. ;Includes all printing, re-
pairs, tank, balances on oil & gas and Economy 
Auto Supply bill. 

,. 
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Exhibit D-2. 

.. 

All agreements contingent upon strikes, accidents 
or othel' causes beyond our control. 

Telephone ~Ia1·ket 8500 "vVhe1·e Courtesy Reigns·: 
:Ne,vark, ~- J., January 22, 1926 

D & L OIL COMP A1'TY, Inc. 
Dealen; and J obbe1·s in 

Gasoline, Oil and Grease 
Wheeler Point Road and South Street 10 

M D & L ,Station #3 Eugene Foltzer 
Bloomfield Ave & N 01·th 9th Street 

Terms : Net Cash. 
Items f1•01n Oct. 30, to ov. 30, 1925 

Balance Forward 
Charges 

Credits 

Punch C'1al'd Credit Nov 12 

Balance due ov. 30, 1925 
$719.77 

Cl'edits 
Jack Dyer's Bill 
Noll & Fischer 
Punch Car·d Credit 

Paid Mr. Lynch 
Dec 21 

. 6.50 
1.40 

16.25 

Paid Dyer & Lynch Dec 8 

Balance due 

$401.83 
365.34 
317.43 

6.00 
12.50 

24.15 

322.60 
358.69 

, 674.25 
3 2.02 
345.46 
290.64 
130.50 

$1822.77 

1103.10 

$719.77 

705.35 

$ 14.42 

~() 

HO 

Bill for building due 
Pump Tank & In talla tion 

9.18 
542.08 ,, ll 

Balance due 64-5.68 
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Exhibit D-2. 

All agree1nents contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone Market 8500 ""\Vhere Courtesy Reigns'' 

Newark, N. J., January 22, 1926 

D & LOIL COMPANY, Inc. 
Dealers and Jobbers in 

Gasoline, Oil and Grease 
"\Vheeler Point Road and South Street 

M . D & L ,Station #3 Eugene Foltzer 
Bloomfield .AJve & North 9th Street 

Tern1s : :Net Cash. 

Items .from October 2 to October 30, 1925 

Balance forward 
Charges 

Credits $469.87 
429.72 
446.12 
395.72 

$703.38 
462.28 
472.3'5 
427.72 
372.45 

$2438.18 

30 Punch Gard Credit Oct. 6 7.50 
10.00 

5.00 

40 

" " " 14 
" " " 28 

Balance due Oct. 30, 1925 
$674.25 

• 

1763.93 

$674.25 

,, 1 
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All agreements contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone M.:arket 8500 "Where Courtesy Reigns" 

Newark, N. J., January 22, 192G 

D & L OIL OOMP ANY, Inc. 
Dealers and Jobbers in 

Gasoline, Oil and Grease 
vVheeler Point Road and South Street 

M D & L .Station #3 Eugene Foltzer 
Bloomfield Ave & North 9th .Street 

Tern1.s : Net Cash. 

Ite1ns, from August 31 to October 2, 1925 

Balance Forward 
Charge . 

• 

Credits 

Punch Card Credit Sept 14 

Ba lance due October 2. 1925 
· 703.38 

687.61 
625.58 
558.92 
503.68 

16.90 

f391.56 
687.65 
444.03 
635.01 
482.48 
454.94 

$3096.07 

2392.69 

$703.38 

10 
• 
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Exhibit D-2. 

All agreement · contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone Market 8500 "Where Courtesy Reigns'' 

Ne"\vark, N. J., January 22, 1926 

D & L OIL OO~IPA::NY, Inc. 
Dealers and Jobbers in 

Gasoline, Oil and Grease . 
1Vheeler Point Road and South Street 

M D & L Station #3 Eugene Foltzer 
Bloomfield .A!ve & T orth 9th .Street 

Term . : T et Cash. 

Iten1s from August 2 to August 30, 1925 

Balance forward $1190.03 
Charges 714:74 

762.57 
602.82 
736.16 

$400G.32 
Credits $773.59 

716.15 
762.63 

· 582.58 
Paid Augru t 31 758.78 
Punch Card Credit Aug 19 21.03 3614.76 

Balance due August 30, 1925 $391.56 
391.56 

• 

.. 
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All ag1·ee1nents contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone Market 8500 "Where Courtesy Reigns" 

Newark, N. J., January 22, 1926 

D & L OIL COMP A Y, Inc. 
Dealers and Jobber' in 

Gasoline, Oil and Grease 
Wheeler Point Road and South Street 

M D & L ,8tation #3 Eugene Foltzer 
Bloomfield Ave & North 9th .Street 

Terms : Net Cash. 

Ite1n fro1n June 29th to August 2, 1925 

Balance June 29 $299.21 
Charges 854.98 

. 754.08 
19.83 

851.99 
786.89 

4366.98 
Credits $737.2'5 

301.85 
569.88 
618.36 
853.49 

Punch Oard Credit July 16 31.35 
" " " 27 12.38 

Overcharge July 19 52.39 3176.95 

Balance due August 2, 1925 1190.03 

10 
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JJJxhibit D-2. 

All agreernent is contingent upon strikes, accidents 
or other causes beyond our control. 

C t R . " Telephone Market 8500 "Whe1·e our esy e1gns 

Newark, N. J., Janua1·y 22, 1926 

D & LOIL OOMPANY, Inc. 
Deale1·s and Jobber· in 

Ga8oline, Oil and Grease 
Wheeler Point Road and South Street 

M D & L .Station #3 Eugene Foltzer 
Bloomfield Aive & orth 9th Street 

Terms : Net Cash. 

Items fron1 June 1st to June 29th 1925 

Balance Forward $553.71 

Charge 3 .26 
844.48 
788.10 
766.62 

$3791.17 
Credits $246.28 

241.14 
383.02 
483.06 
466.05 
321.00 
558.85 
792.56 

$3491.96 3491.9(3 

ll:dance due June 29, 1925 299.21 
$299:21 
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JJJxhibit D-2. 

All agreements contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone Market 8500 "Where Courtesy Reigns" 

Newai-lc, N. J., January 22, 1926 

D & L OIL COMP A Y, Inc. 
Dealers and Jobbers in 

Gasoline, Oil and Grease 
Wheeler Point Road and South Street 

M D & L .Station #3 Eugene Foltzer 
Bloomfield Ave & North 9th Street 

Terms : et Cash. 

May 1925 Items 

Balance Forward $ 675.79 
Charges 10:!.77 

Charges Continue 10.50 
$86.80 12.00 

64.33 Credits 73.74 
.65 $581.48 60.18 

64.33 520.74 60.18 
102.69 236.88 103.68 

4.5'5 631.24 15.00 
62.93 309.02 52.20 

4..00 110.31 30.74 
3.00 216.48 76.13 

12.00 208.89 30.74 
12.00 425.85 60.18 
60.06 12.00 
86.80 3240.89 58.87 
78. 2 Balance due 81.20 
22.50 $553.71 52.20 
86.18 I 46.04 
64.33 125.20 
49.22 7.50 
86.80 6.00 

10 
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110.31 
15.00 
18.00 
91.74 
91.74 
15.00 

109.32 
153.05 

68.48 

$3794.60 
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, 

20.00 
7.00 

12.00 
16.00 
29.73 

151.28 
78.82 
86.80 
13.50 
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All agreen1ent 1s contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone Market 8500 "Where Courtesy Reigns" 

Newai-k, N. J., January 22, 1926 

D & L OIL OOMP ANY, Inc. 
Dealers a

0
n?- JobbGers in 10 

Gasoline, 11 and rease 
Wheeler Point Road and South Street 

M D & L Oil Station #3 Eugene Foltzer 
Bloomfield Ave & orth 9th Street 

Ter111.s : et Cash. 

April 1925 Items 

Balance Forward 
Charges 

Charges Continue 
$52.20 

73.74 
46.05 
81.20 

110.35 
10.50 
96.07 

3.00 
13.50 

1.30 
81.93 
9.00 

14.00 
81.93 

111.07 
30.74 
46.05 

125.79 
7.50 

Credit 
274.92 
299.52 
179.12 
10.50 

447.62-
26 .90 
353.80 
823.99 

265 .37 
Balance due 
675.79 

$537.03 
88.96 
64.96 
94.40 
13.50 
20.00 
32.86 
86.96 
54.00 
79.44 
15.00 
80.62 
96.79 
81.20 
10.50 
44.59 
14.40 
15.37 
96.06 

147.77 
52.20 
74.32 
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12.00 
93.17 
73.74 
81.20 

33134.16 
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12.00 
18.00 
60.18 
52.20 
80.62 
3.00 
2.00 

81.20 
3.00 

12.J0 
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All agreements contingent upon s,trikes, accidents 
or other causes beyond our control. 

Telephone Market 8500 "Where Courtesy Reigns" 

Newark, N. J., January 22, 192G 

D & L OIL COMP ANY, Inc. 
Dealers and Jobbers in 1 o 

Gasoline, Oil and Grease 
Wheeler Point Road and South Street 

M D & L ,Station #3 Eugene Foltzer 
Bloomfield Ave & North 9th Street 

Ter1ns: et Cash. 

March 1925 Items 

Balance Forward $486.05 
Charges 131.75 

12.00 
Charges Continue 70.55 

12.00 Credits 9.00 
53.98 $329.17 60.35 
54.40 398.02 61.20 
51.20 320.32 70.55 
51.20 371.94 13.50 

9.00 354.71 117.30 
51.20 326.16 94.52 
50.80 387.00 1.30 
4.50 70.55 

51.20 $2487.32 10.50 
114.16 1.30 

49.20 Balance due 
12.00 $537.03 53.98 
10.00 54.40 
89.60 9.00 

106.00 12.00 
13.50 54.40 

9.76 54.40 

~o 

80 
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49.20 
89.60 
50.80 
64.96 
15.00 

106.00 
17.00 

3024.35 
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54.40 
54.40 

9.00 
3.50 

54.40 
54.40 
36.04 
54.40 
54.40 

4.55 
10.00 
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All agree1nents contingent upon strikes, accidents 
or other causes beyond our control. 

Telephone Market 8500 "Where Courtesy Reigns" 

Newark, N. J., January 22, 1926 

D & LOIL COMPANY, Inc. 
Dealer. and Jobber in 10 

Gasoline, Oil and Grease 
"\Vheeler Point Road and South Street 

M D & L .Station #3 Eugene Foltzer 
Bloon1:field Ave & North 9th .Street 

Terms : r et Cash. 

February 1925 Items 

Balance For-ward $371.08 
Charges 84.00 

Charges Continue 34.85 
$52.28 9.00 

60.35 70.55 
34.85 52.28 
61.20 2.47 

9.00 52.28 
61.20 6.00 
95.37 6.00 
10.50 61.20 

6.30 105.40 
3.25 

$2154.57 34.85 
Credits 61.20 
$195.90 9.00 
288.88 52.28 

~o 

30 

40 



278.31 
258.72 
205.18 
275.28 
166.25 

$1'668.52 
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lo Balance due $486.05 

20 

HO 

40 

52.28 
7.50 

6l.20 
130.22 
34-.85 

7.50 
8G.45 
60.35 
10.00 
52.28 
12.00 
70.55 

147.65 
15.00 
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All agreen1ents contingent upon strikes, accidents 
or other causes beyond our control. 

Telepho~e Market 8500 "Where Courtesy Reigns" 

Newark, N. J., January 22, 1926 

D & L OIL COMPA Y, Inc. 
Dealers and Jobbers in 10 

Gasoline, Oil and Grease 
\Vheeler Point Road and South Street 

M D & L .Station #3 Euge;ne Foltzer 
Bloo1nfi.eld Ave & r orth 9th .Street 

Tern1s : Net Cash. 

January 1925 Items 

Balance Forward $435.11 
Charges 47.73 

64.98 
12.00 

Charges Continue 3.25 
$ .00 41.40 

1.95 7.50 
2 .70 4.55 
54.00 47.73 

9.00 36.51 
54.00 47.73 

9.00 
1736.92 40.83 

Credits 41.40 
$253. 8 78.84 

2,1.88 9.00 
41.40 47.73 
37.95 64.06 

187.52 69.50 
190.14 10.50 

~o 

30 

40 
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2126.12 
155.47 
302.38 

$1365.84 
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Balance due $371. 08 

70.13 
7.50 
9.00 

77.00 
77.84 

7.50 
79.10 
58.10 
28.70 
43.05 
12.00 

I 
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All agree1nent !s .contingent upon strikes, accidents , 
or other cau ,ses bey.o:f!-d our control. 

Telephone Market 8500 "Where Courtesy Reigns'' 

Newark, N. J., January 22, 1926 

D & L OIL OOMP ANY, Inc. 
Dealers and Jobbers in 10 

Gasoline, Oil and Grease 
Wheeler Point Road and South Street 

M D & L Oil ,Station #3 Eugene Foltzer 

Bloon1:field Ave & North 9th .Street 

~rerms : Net Cash. 

Starting with the balance of $358.60 which was 
agreed upon December 15, 1924. We have listed 
below all .gasolene and oil grease charges, frmn 
that date forward till the conclusion of doing bus-
ines ,s with you. We are also sho,ving payments 
and credits made by you. Old Balance $3'58.60 

Credits Dec 1924 15.00 

$ 47.73 
194.39 

64.51 
36.80 

173.30 
289.29 

$815.02 

58.94 
.89 

47.73 
12.00 
60.72 
47.73 
36.80 
64.51 
12.00 

20 

HO 
I 
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Balance December 31, 1924 
$435.11 

47.73 
76.77 
3G.80 
12.00 
47.73 
47.73 
36.80 
71.30 
47.73 
15.00 
20.00 
41.40 
34.22 

$1250.13 

77 

Exhibit D-3. 

LIBERTY TRUST COMP ANY 
f1entral AYe. and Warren St. 

55-24 

Newark, N. J. Dec. 8, 1925. 
Pay to the Order of 
D L Gas Oil Co Inc 358.60 
Th1·ee Hundi-ed Fifty Eight 60 /100 Dollars 

EUGENE FOLTZER. 

Endorsed on hack: 

D & L Oil Co Inc 

Recei vedPay1nen t 
Through the .i:Ie\vark Clearing House 

Prior Endorsements Guaranteed 
Dec 8 1925 

I1·011hound Trust Co. 
Branch To. 8 

10 

XO 

40 
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Grounds of Appeal. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

--------

D & L OrL Co. INC.) 
Plaintiff-Appellant, 

v.s. 

El:GENE FOLTZER) 

Defendant-Appellee. 

Grounds 
of Appeal. 

The a boYe named Plaintiff-Appellant, D & L Oil 
C1o., Inr., a:-;sign:-; the following grounds of appeal 
from the .Judg1nent of the Essex County Circuit 
Court in the a boYe case: 

1. Beearn-;e the trial .Judge, upon the trial of 
the imid cause, en·oneou:-;ly excluded the ledger 
sheets of the Plaintiff- :\..ppellant, fro1n eYidencc, 
against the objection of the Plaintiff. 

2. Because the trial cotut erroneously denied 
the Plaintiff's motion for a dii-ection of a Yerdict 
at the clo. e of the . aid case. 

3. Becau:-;e the trial court e1-roneously denied 
Plaintiff's reque:-;t to charge that the negligence, 
ca1·elessne.•:-; or inefficiency of the Plaintiff's e1n-
plo;vees in .not entering the iten1 of , 542.0 for the 
pump, tank, installation, etc., in th hooks of the 
Plaintiff a. a debit again. t the Defendant, did not 
and does not relieYe the defendant fro1n hi. oh1i-
gation of paying for the equipment furnisherl and 
services rendered. 

79 · 
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4. Because the trial court erroneously denied 
Plaintiff's 1·eque.·t to cha1·ge that the defendant has 
the bu1·den of p1·oof in e8tablishing pay1nent, and 
1nust p1•oye payment h;v a preponde1·ance. of the ev-
idence. 

5. Because the trial roul't en·oneously denied 
Plaintiff's l'equest to charge that the defendant has 
the bul'den of proof in establishing acco1·d and sat-
isfaction, anrl mu:-;t p1·oye an acco1·d and sa tisfac-
tion hy a p1·epondel'an<·e of the eYidence. 

G. Beta use t lw ti·ia l cou1·t en·oneously denied 
Plaintiff's request to chal'ge that, ··\Yhere the debt 
01· demand h, liquidated 01· ce1·tain and is due, pay-
1nent by the dehtol' and receipt by the rl'editor of 
a less sunt is not a satisfaction thereof althouo-h 

' b 
the c1·edito1· ag1·ees to ac<'ept it a:-; such, if there be 
no release nncle1· .·eal or no new consideration 
giYen.'' Decke1· YS . .Smith, 8 L 630 (E & A). 

7. Betause the ti·ial court en·oneously denied 
Plaintiff's request to charge that the debt in thi~ 
case i: a liqnirlated or certain :uni and at Derem-
bel' l !)~-1 was due. 

8. Because the ti·ia l co1ut e1Toneou:-; ly denied 
Plaint H'f ·~ to tha1·ge that no new consider-
ation given hy th rlefendant to the plaintiff 
L11· an extinguishment of the entire debt. 

9. Breanse the ti-ial co111-t e1Toneously denicl1 
Plaintffi"H request to tharge that an ag1·eement to 
par a p1·e-existing indebtedne . ·i-; is not a valid ron-
8ide1·n tLm 01· a ne,, ~ consideration. 

10. Betau.·e the trial court e1-roneou:ly denied 
Plaintiff's l'eqne:-;t to charge that in order to p1·ovc 

10 

411 
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an accord and satisfaction in this case, the defend-
ant m1ust prove affir1natively that he gave some new 
consideration to the Plaintiff, or that he (the de-
,fendant) holds a release under :Seal. 

11. Because the trial court erroneously denied 
Plaintiff's request to charge that rf the defendant 

1 0 does not pro •ve either of these, he has not proved 
an accord and .satisfaction and the Plaintiff is en-
titled to recover the amount proved to be due. 

40 

12. Because the trial court erroneously in-
structed the Jury "\Vi th reference to the law as it 
applies to an "account stated", when there was no 
question of an account stated involved in the said 
cause. 

13. Because the trial court erroneously misled 
the Jury by means of the hypothetical case of the 
house ·wife and the grocer in his charge t,o the Jury. 

14. Because the Plaintiff's right to recover was 
prejudiced by such n1isleading hypothetical case 
of the housewife and the grocer. 

15. Because the trial court altogether failed 
erroneously to instruct the Jur ,y ·with reference to 
the la-w on the question of an accord and satisfac-
tion. 

GEORGE F. SEYMOUR, JR., 
Attorney of Plaintiff-Appellant. 

21 OCT.l.1928 

New Jersey Court of Errors and Appeals 

D & L OIL Co., INC.) 

Plain tiff-A pp ell ant, 

vs. 

EUGENE F0LTZER) trading as D 
& L Oil Station No. 3, 

Defendant-Appellee. 

On Appeal. 

BRIEF OF APPELLANT. 

Prefatory Statement of Facts. 

The Plaintiff-Appellant brought an action at 
law in the Es.sex County Cil-cuit Court to re-
c0Ye1· ce1·tain n1oneys alleged to be due fron1 the 
defendant for goods and equip1nent sold to the de-
fendant. 

The n1ain case of the Plaintiff deYeloped that 
during the 1nonth of Peb1·uary, 1924, 'the plaintiff 
e1·ected and :fitted out rar the defendant and at 
the defendant's reques •t, a type of building lu1own 
as a ''Gm, & Oil Pilling Station;· the said sitation 
being known as "D & L Oil Station #3.'' The to-
tal charge for this setvice wa~ $2139.18 and the 
san1e was entered in the plaintiff'S' accounts as 
a debit cha1·ge against the defendant, the said ac-
count being designated as the "Building Account," 
in otder . to distinguish it fro1n ,the "Merchandi 1se 
A.ccount" in which "\Vere entered all charges for 
that class of comn1oditieR which the plaintiff de-
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nominated "merchandise" and consisted of gaso-
line, oil, grease, and all articles wh:iJch did not go 
to n1ake up a per1narrent part of the said station. 
':l1he def endanrt at various ti1nes paid to the plain -
tiff ce1·tain su1n,s -of 1noniey on account of thi ,s: total 
debit charge, until the aggregate an1ount of such 
pay1nents totaled $2050.00, leaving a ha.lance of 
$89.18 still appearing in the plaintiff's books as1 a 
deb:it charge ag,ainst this defendant. 

During 1th€ 1nonth of April, 1924, the plaintiff 
at the request of the defendant, furnished and in-
:-;talled on the pren1is,es of the said Gas Station, a 
second giasoHne tank and pun1p, the total charg ,e 
of V{hich equipn1·ent and seryice was $541.08. In 
smne une..-x:plained 1nanner, ithe entry slip covering 
this ite1n wa 1s n1isplaced or n1is1laid and in conse-
quence thei·eof, :the saine was not entered in the 
plaintiff's books until the audit ··was had of the 
plaintiff's books in January, 1926. 

During the 1nonth of Decen1ber, 1924, the plain-
tiff and defendant 1n-et and discussed the an1ounrt 
of n1oney due fron1 the defendant to the plaintiff. 
AJt this conferenc€, as appears frmn the testi1nony 
(page 2(5, 11. 28-29-30; page 29 11. 37-38-39; page 
30, ll. 16; pag,e 31, 1. 40; page 32, 11. 1-2-3; page 34, 
11. 32-33-34-35-36,) the only account discussed by 
the parties ·was the 1nerchandrise account. At that 
ti1ne it was decided that the a1nount due fron1 the 
defendant to the plaintiff -wa1s $558.60 and the de-
fendant agreed to pay thiS: amount. Subsequent-
ly this a1nount was : paid by the defendant. 

Late1·, during the 1nonth of January, 1926, an · 
audit of the plaintiff's hooks disclosed thart there 
wm~ the unpaid balance of $89.18 on the building 
account and also the unentered an1ount of $541.-
08, repres .enting the cost of the equip1nent and in-
stallation of the s-econd ga~;o1ine tank and pun1p. 
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The plaintiff billed 1the defendant for the total 
a1nount of $630.26 but pay1nent was 1 refused. 

The plaintiff filed 1Jts Sun1mons and C01nplain_t 
against the defendant and the cause can1e on for 
trial before the Hon. Worrall F. Mountain, Judge 
of the Circuit Court of Es 1sex County and a jury 
on February 10, 1928 and resulted in a verdict in 
favor of 1the defendant. Frmn this verdict, the 
plaintiff has taken this appeal. 

POINT ONE. 

The Trial 1Court erred in excluding the ledger 
sheets of the plaintiff from evidence. 

The basiis, of the original action vvas goods sold 
and delivered. There was no denial by the De-
f.endant-Appellee of the deli, Tery and receipt h·y 
hi1n of the goods. There was 1 testiinony to the ef-
fect that plaintiff-appellant carded two separate 
accounts for business done ·with the Defendant-Ap-
pellee, .a building account and a n1e1·chandise ac-
count, ( page 20, 11. 36-07; page 21, 11. 30-40; page 
22, 11. 1-20; 11. 39-40; page 33, 11. 23-24). It was 
fu1-the1· testjfied that these sheets contained the en-
tries of the business- done between the parties 
hereto, with the eX:ception of the item represent-
ing it.he cost of the insitallation of the second tank 
and pump, "\Vhich iten1 was not entered in the 
plaintiff-appellants boolrn. These sheets were co1·-
robo1·atiYe of the te~ti1nony of plaintiff-appellant's 
vdtnesses and rnoreoYer, deal'ly sho"\Yed that the 
balance of $89.18 on the original building account 
,nu~ still due at the tin1e of trial and "\Vhich an1ount 
"\Yas admitted by the defendant-a ppellee was due 
and O"\Ying to the plaintiff-appellant (page 46, ll. 
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1~-13.) IIence the plaintiff-appellant contend ',· 
that the exclusion of theS'e Bheets ·was en·oneous in 
that the ju1·y lost Right of this particular ite1n 
·whereby the 1·ighb; of the plaintiff-appellant were 
p1·ejudiced. 

POINT TWO. 

The Trial Court erroneously denied the plain-
tiff's motion for a direction of a ve rdict at the 
close of the case. 

The anr-;<wer,' of the defendant filed in this caus-e 
consist of three Beparate Defenses, the JTirst, a 
genei-al denial and a plea of an Account Stated· 
the ~econd, Payment; and the Third, An Accord 
and Hatisfaction. 

As to the JTirst Defern.;e, the Plaintiff-Appel-
lant's nrnin case ailhmatively disclosed a sale ancl 
deli very of a second gasoline tank and pump and 
of thh; te:-;ti1110ny there was no denial by the De-
fenclant-Appellee. ~Io1·eove1·, the question of an 
aC'count stated, was te:-;itified to as affecting mei-e-
ly the 1nei-chandise account between the pai-tieK 
'rhe Defendant-Appellee ,admitted that he did 
not kno\\ ' \\'hat items we1·e included in this 
account :-,tated but suppo:-;ed that it affec-ted 
both the lmilding and mu·chancli:-;e account. ·. 
(Page Jl, 11. :!1-40: page 42, 11. 1-20; pa()'e 
J;~, 11. 9-:39). Conh·adicting this is the direct 
trstiu10ny of the PlHintiff-Appellant's witnesses 
(page ~G, 11. ~7-:31: page 29, 11. 30-37: page HO, 11. 
1-4-0 ; pa o·e 31, 11. :39--!0 ; page :-32, 11. 1-3 : page :3.J-, 
11. :H-J0: page 35, 11. 1-21) that this account 
affected onl) ' the 111 i-chandi:-; account. Off~etting· 
the tes ,timonv of the Defendant-Appellant thHt the .., 

pa~·ment of the sum of /f>:58.GO was in full settle-
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1nent of his entire account ·with the Plaintiff-Ap-
pellant, is his own admission (page 46, 11. 12-13) 
that the $89. Hein on the Building ,,ras· due at that 
cfote, namel~·, fou1· months befoi-e the ti·ial date. 
( page 45, 11. 30-32). This flat conti ·adictjon by 

1the D.efendant-Appellee of his o,,Tn tesitilnony was 
enth-ely los:t sight of by the trial court and the 
jury, inasmuC'h as on the Defendant-Appellee'.-
own ad1nission, judg1nent , ·hould have been direct-
ed on this item of $89.18. Mor-e0,ve1·, this admis-
sion by the Defendant-Appellee ahRolutely contnt-
dictB and defeats hi:-, ii1·, t defense of an Account 
R1ta ted, since, if -as he tei.;tified, he considei-ed ,the 
payment of $558.G0 dh;cha1·ged his entire obliga-
tion to the Plaintiff-Appe11ant, and since this 
. '89.18 item ,nts an outstanding deliit charge 
against him at the ti1ne the Bo-called Account 
Rta ted ,nm entered into, his ad1nission ( page 4G, 
11. 1~-13) that the item of $89.1 wa8 still due to 
the Plaintiff-Appellant entirely defeats his conten-
tion that the so-called account stated included the 
baJance due on the Building Account. Conse-
quently the d fe1u,e of AcC'ount Stated fails entfre-
]~-as again.-t the Buildin()' Account item:-;. 

] u1-ther than this, it i.- clear fr01n the testimony 
in this ease that there neYe1· waH a ·'meeting of the 
minds" as to the itenrn claimed to be included in 
the so-called Account Stated. (~onced.ing for the 

ke of the point to he made, that the Defendant-
\ppellee thought that the items in the alleged A<·-

count ~tated included both the 1IerC'handi~e and 
the Building Accounts, the testimony of the Plain-
tiff-Appellant's ,vitneRses is to the effecrt that the~· 
never cliscu:-ved the Building AcC'ount and did not 
include in th ir caknlations an) - of the itemR the1·e-
in. In these cil'eun1:-;tancei-;, eertainl)· no vnlid 
.AC'eount Rtc1tecl can he c-r<:>atecl, f01· a Ya licl account 
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~tated 1·ei--:1h; npon the mutual ag1·eernent of the par-
ties ,to ~tccept a sun1 ce1·tain in sa ti.sf action of an 
mnount disput.ecl · to be clue. Now heres in this 
<'as1e is the1·e an: ~ te:-;ti1nony a:-; to a dispute as to 
the amournt claimed to be due. rrhe Defenclant-
Appe1lee's own testimony (page 42, 11. 31-40; page 
43, 11. 1-30) iH aml)le p1·oof that the1·e ,Yas no dif-i-
pute between the parties for as he testified, he 
wanted a ''total halance I owed the Company," 
(pagie J2, 11. 37-38) indiratiYe of the fact that he 
did not question any of the iten1s cha1·ged ag~airn.;t 
hi111 hut that his · nrnin purpose was, as he exprei-;s-
ed it, "to know ,,-he1;e I stood.'' ( Page 40, 11. iG-
27) . Fron1 thei-.;e facts, ce1·tainly it cannot be i-.;uc-
C'essfully corntended that the1·e was a Yalid Account 
Stated between the parties he1·eto with 1·efe1·en<'e 
to the Builclin° · Account. 

'l1he se<'ond defeni.;e of the Defendant-Appellee ii-.; 
a plea of Payment. 'l1he1·e wai-.; no attempt at the 
tl'ial of the cause to proYe a payment of the 
amount::; which Plaintiff-Appellant c lain1ed wa~ 
due. 'l'his plea of Pay1nent was bai-;ed upon the 
so-called Account Rtated and an Acco1·d and SatiH-· 
faction. Pa1·ticula1· attention is directed to the 
te:tin10ny of the Defendant-Appellee whe1·ein he 
te~tiiied that he difl not know what ite111i-; we1·e in-
cluded in ,the totn l cha1·ge of iG58.G0 ( Page J4, 11. 
20-.J0; page -t-5, 11. 1-20). ~e1·tainly, f1·om his own 
tei--:tirnon:~, it c·annot he said that the Defendant-
_.\ppellee p1·0Yed hy a fail- p1·epondenn1ee of the 
eYidence his affi1·matiYe defern.;e of Payment. 

iI01·eoYer, the pJ.ea of Payment i:-; bai-.;ed upon the 
alleged Account Htated, all the points p1·esented in 
dir.;cussing ,the Account Rtnted, are applicable ht1re. 
Hince the defense of Account Stated fa1ls under 
its ow11 weight, it can·ies with it the defense of 
Pn:·ment. 
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The thil-d Af:fi.1·1natiYe defense set up 1n 
the Answ·:er w·as that of -an Accord and Sat-
isfaction. The hnv as· to an Acco1·d and Sat-

is "Tell settled by the case of Dan-
iel v. 1--Iatch, 21 L 391 and a long line of 
cases cuhninating in Decker v. S1nith 88 L 630 

' ' ·whe1·ein this Cou1·t said: "Whe1·e the debt 01· d€-
niand is liquidated 01· ce1·tain and is due, payn1ent 
by the debto1· and 1·,eceipt by the c1·edito1· of a less 
,'uni is not a Fiiatisfaction the1·eof, although the 
creditor agrees to accept it as such, if the1·e be no 

1 d 1 Ntd 'd . . 1·e ease un e1· sea 01· no" cons1 e1·ation given." 
'l1he an10unts 1 clain1ed by the plaintiff-appellant 

were l,ased upon the actual co,'t of the goods sup-
plied, mnounting to the Nun1 of $541.08 as to the 
second gas tank and pump, and the balance of 
/89.18 on the original building and equipn1ent. 
'l'hat these respec ~tiYe amounts are "liquidated or 
ce1·tain'' is not denied. 'l'hat they we1·e due on 
date that the alleged account stated was ente1·ed 
into as not denied. ITence, in order that the De-
fendant-Appellee establish the defense of an Ac-
tord and ~ath,faction he must then show (a) that 
a 1·elease under seal was executed by the Plaintiff-
Appellant to the Defendant-Appelle€; or (h) that 
the1·e was some new eonRide1·ation gi, ·en by the De-
fendant- \ppellee to the Plaintiff-Appellant. In 
both these particulan; the Defendant-Appe11ee fail-
ed alto 0 · ther to adduc·e any evidence. 'rhe1·e is 
a hsolutelv no testimon ,. in thii-.; case of a 1·eleaRe ' . 
unde1· seal nor any testimony indicating that an: · 
new c·orn-;ide1·ation moved from ,the Defendant-Ap-
pellee to the Plaintiff-Appellant. The1·efo1·e, the 
eon<'lur.;ion logic-ally follows that the Defendant-
Appellee failed to stu-;tain the lnu·den in eista hlhd1-
ing this affinnatiYe clefern;;e. 

In thi~ c-onneetion al:-;o. f01· the sake of dal'ity 
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and to aYoid 1·epetition, it would be ,Yell to consid-
e1· the Plaintiff-Appellant'R exception8 to the 1·e-
f'ui-;,a1 of the trial Coui-t to cha1·ge the Plai111tiff-Ap-
pel1ant's 1·equesb; to charge #3-4-5-6-7-8 and 9. 

Thes'f~ 1·eq ueHts ai-e as- f ollowH : 
1. 'l'hat the negligence, careleHm1ei-;s 01· ineffici-

enc-y of the plaintiff's e1nplo 'ees in not entedng 
the ite1n of $54-2.08 for the pu1np, tauk, inHitalla-
tion, etc., in the hooks of the plaintiff as, a debit 
against the defendant, did not and doe~ not 1·e-
lie,·e the defendant fro1n hiH obligation of paying 
for the eqniprnenit fnrnii-;hed and i-;ei-Yires 1·ende1·-
~d. 

:!. That the defendant has the hu1·den of proof 
in esta b1iKhing payment, and n1ust proYe payment 
by a prepondei·ance of the e,·idence. 

:3. rrha t the drefendant has the burden of pi-oof 
in establishing aceord and .·atisfaction, and n1ust 
p1•oye an accord and satisfat.tion by a p1·epon<l.e1·-
ance of the evidence. 

J. ·'"\Vhe1·e the debt 01· deniand is liquidated or 
(·ertain and is due, pay1nent by the debto1· and 1·e-
ceipt. by the creditor of a less sun1 i~ not a sHtis·-
fattion thereof, although the creditor· agi-ees to ac-
cept it a , Huch, if there be no 1·elec1R under :ea1 
or no ne,Y consideration giYen.'' 

D. rrhe debt in this case is a liqni<l.ate<l. 01· ce1·-
tnin , un1 an<l. at Dec 1nber 1924, wa:-; due. 

G. 'l'hat no ne"T conside1·ation was giYen by the 
defendant to the p1airntiff f01· an extingnishrnent of 
the entil-e debt. 

7. That an agi-eernent to pay a pre-exi:-;ting in-
debtedne, ·s i,• not a nllid consideration 01· a ne" T 
consideration. 

( . That in order to p1·0Ye an accord and ,·ati .·-
faction in this c~1.·e, the defendant rnu:-;t p1•oye a f-
fh·ma tiYe1~T t.lrnt he gaYe . ome new eon:id()ration 

to the plaintiff, or that he (the defendant) holds 
a 1·el ease under seal. 
· 9. That if the defendant doe:-; not p1•oye either 

of these, he has , not proYed an accord and a sati:-;-
faction and the plaintiff is entitled to recoYer the 
amount proved to he due. 

\Vith reference to 1·equest #'J, the Plaintiff-Ap-
pellant contends that the failure so to cha1·ge was 
en·oneous and p1·ejudiced its right to recover. The 
Plaintiff-Appellants wai-; entitled to the benefit of 
the rule that the one a~He1·ting an affir1natiYe de-
fense n1uHt i-;ustain that plea hy a preponde1·ance 
of the eYidence. And Hince in this case, .the only 
posRih1e defeni-;e which the Defendant-Appellee had 
,YaH Het up in his affirrnati, ,e defenses, the failu1·e 
of the ti-ial Court to eha1·ge Request #3 deprived 
the Plaintiff-Appellant of the benefit of the well 
estahlh;hed rule of law here.tofm·e refen·ed to, an<l 
a1to()'ethe1· failed e1•roneouf-;ly to place propel'ly 
the lnu·den of proof with 1·eH1peet to the affi1·rnatiYe 
clefeni-;e of \cco1·d and Ratii-;faction upon the ne-
fen<l.ant-Appellee. 

Requei-;t #4 & 5 haYe been dealt with preYiouHl)· 
in discusi-;ing the que.tion of the Ya1idity of thP 
Acco1·d and Ratisfaction and for the sake of ln·eYi-
t~-, 1·efe1·enee is directed the1·eto. The Plaintiff-
.Appellant contends that the i-efusal of the tl'ial 
Court to chai-ge thei-;e 1·eqneHts waH erroneoui-; and 
p1·ejudieed it:-; right:-;. 

'rhe ti-ial Court e-1Tone01rnl~- 1·efuse<l. to cha1·ge 
Request #G. 'J'he testimon) - in the case failR to 
di. ·dose an) - p1·oof of any ne,Y (·onHidera tion rn oY-
ing from the Defendant- .. \ pp e11ee to the Plaintiff-
Appe1lant. Fnder the eir(·urn:-;tanceR· the queRtion 
of tlw exi.ct;enC'e of a eo11Hi<l.e1·ation becmues one of 
law and not of fact, and the i-eftum l of the tl'ia1 
Court to charge thiH request pl'ejurliced the l'ightR 
of the Plaintiff-Appe11ant. 
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\Yith 1·efe1·enee to Request #7, it cannot be-
doubted that $89.18 and $541.08 are liquidated or 
eertain mnounts. Sor can it be doubted that in 
Dece1nber 1924 each ite111 was due. There ,v::u,1 Ill() 

teHtimony indicating any agreen1ent between the 
patties as to any extension in the time for pay-
ment of these an1ounts. Thrn:,, thiH ca~e falls 
~quare1y within the holding in the case of Decker 
Y. S1nith, ante, and the r,efusal of the trial Court 
to charge this 1·equest was erroneou · and p1·ejudic -
ed the rights of the Plaintiff-Appellant. 

Bound up ,vith and flowing fl·on1 Request #<i 
ate Reques ,t #8-9. It is a self evident fact that 
if the1·e was an Acco1·d· and Satisfaction as to a 
sum which was · liquidated and due, it i: incum-
lJent upon the Defendant-Appel1ee to :-;how affirn1a-
tiYely that there \YH8 ,either a ne,,· coni::;ide1·ation 
_given or the execution of a release under seal. In 
such a C'a,·e, failure to ptoYe either n ce:~mrily dis-
ptoves the claim of an Accord and Hatisfaction. 
Plaintiff-Appel1ant was entitled to haYe the ju1·;-
p1·ope1·l~- instnu·ted as regards the lnu-den of p1·oof 
and the an10unt of proof to be adduced by the De -
fendant-Appellee. 'l"'he tefrn-ml of the ti-ial (~oui-t 
to c-hai-ge Reque:ts #8 and 9 waH e1Toneoui-; and 
p1·ejudfred the rights of the Plaintiff-Appellant. 

As rega1·dH Request # 1, the te:-;tin10ny cleal'l; · 
inditateH ( Page 2:J, 11. :3G-4-0; page 2J 11. 1-12) that 
the iten1 of . '541.08 was not ente1·ed in the hooks of 
the Plaintiff-Appellant throug ·h ,"onw e1To1·, omis-
i-;ion, 01· negligence on the pa1·t of itH emplo) ·ee:. 
'l'hi~ fart :-;tanding alone h; not sufficient to dii-;-
diar()'e the debt 01· telieve the nefe1uhn1t-Appellee-
of hi~ liability. The1·e wa. no proof p1·oduc-ed h~-
the Defendant-Appellee to ,•how that this item wai--
eY r paid, ot even that it was includ€d in the al-
leged "Ac-count Rtated.'' ':l"'he Defenrlant-Appellee 
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i-eceived the goods and became legally obligated to 
pay fo1· then1. N o,v, m,ere failure on the pai-t of 
Plaintiff-Appellant's e1nployees , to enter the 
charge on this iten1 cannot work a satisfaction in 
favo1· of the Defendant-Appellee and discharo ·e his 
liability, foi- that liability is fixed and de:finit: and 
disappea1·s only when some fol'ln of satisfaction is 
made to the c1·edito1·. Consequently, the refusnl 
of the ti-ial Coutt to charge this 1·equest ,vas e1·-
roneous and prejudioed the l'ights of the Plaintiff-
Appellant. 

'l'hat this is so, is made 1nore evident \\·hen con-
i-;ide1·ed in connection with that part of the cha1·ge 
of the trial cou1-t whei·ein the hypothetical case of 
the housewife and the g1·ocer is given. ( Page 53, 
11. 19-40: page 5J, 11. 1-lJ). Thi:-, hypothetical 
ra~~1e was not p1·operly given, inasn1uch as there is 
no testi1nony in the rase to show that the1·e was 
ever any di 'pute between the pa1-ties as to the de-
]ive1-y and 1·eceipt of any of the itenrn cha1·ged 
agajnst the Defendant-Appellee, and in the hypo-
thetical case, this featu1·e of the dispute 1·elative to 
deliYery and 1·eceipt i,' 1nade a premise upon \\rhirh 
the ti-ial c01u·t has ·ed the rule of law which he laid 
down conce1·ning this case, to the juty. K eithe1· 
wa ,' the1·e any dii-mgteement as to the mnount due. 
The te tilnony of the Defendant-Appellee ii-; ( Pag e 
1J, 11. 20-:32) that the figure of . 558.G0 ,vas ::nTived 
at by adding up the Y::niorn;; items and a total of 
that mnount was obtained. Defendant-Appellee 
ag1· ed to pay this amount and did in fact, pay it. 
':l"'hii-Y tei-;tin1ony clearly indicate .· that the1·e was no 
di:agree1nent in the instant ease, whe1·eas the tl'ial 
court included a "disag1·eernent bet ween the pat-
ties" a: a p1·emi:-;e in the hypothetical cm~e heteto-
fm·e 1·eferrerl to. The Plaintiff-Appellant contends 
that the hypothetical case a:-; laid rlown h~· the 
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ti-ial court ,vas not warranted by the proof in the 
ins ,tant ca,se and ,yas err·oneous and pi-ejudiced the 
rights of the Plaintiff-Appellant. 

Wherefore the Plaintiff-Appellant prays that 
the judgment as heretofore entered in this cause 
may be set aside and as for nothing holden, and 
the cause remanded for a new trial. 

Respectfully sulnnitterl, 

GEORGE F. SEYMOUR, JR., 
A.tto1·ne)r for and of Counsel ·with 

the Plaintiff-Appellant. 

J}. J. (!Court of <!error~ anb ~pptal!i 

D. & L. OIL Co.) INc.) 
Plaintiff-Appellant) 

-against-

EuGENE FOLTZER) trading as D. & L. OlL STATION 

No. 3, 
Defendant-A ppellee. 

ON APPEAL 

BRIEF OF APPELLEE. 

Prefatory State1ment of Facts. 

The Defendtant-Appellee tall~ the attention of 
the Court to the prefatory state1nent of facts set 
forth in the brief of Plaintiff-Appellant at page 
2, 11. 23 to 27, in which the Plaintiff-Appellant 
ets forth that the only account discussed by 

the parties was the merchandise account. This 
was denied hy the defendant in his testimony 
( page 40, 11.36-37 ; page 41, 11. 25 to 40; page 42, 

11. 1-3, 11. 13-14, 15, 16; page 43, 11. 35, 36, 37, 38; 
page 4-4:, 11. 20, 21, 22, 23, 24, 11. 31, 32, 33; page 
4:5, 11 23, 24:, 23, 26, 27) and therefore presented 
a que tion of fact for the jury which they, by 
their vel'(liet found that, a, a 1natter of fact, the 
merchandise account was not the only account 
stated. 
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POINT ONE. 

The trial Court rightfully excluded 
the ledger sheets of the plaintiff from 
evidence. 

The ledger sheets offered in evidence by the 
plaintiff and objected to by the defendant and ex-
cluded by the Court were loose leaf sheets taken 
fro1n the ledger of the plaintiff. They were not 
permanent in for111 and therefore not ad1nisRible 
as books of account. 

In the case of Ilcrniilton v. Fusco Construction 
Co.) 87 1. 62, the Court (1;d not pa:::;s upon the 
question whether a ledger account can be proved 
by the production of carcli-; containing only the 
account of the party to the action, but it did re-
verse the decision granted in fav01· of the plain-
tiff on the ground that the lediger cards in them-
·elves proved nothing without the production of 
the loose sheet reports, and it further held that 
these loose sheet reports were inad1nissible in 
evidence as books of original entry, except in con-
nection with a day book or other sub ·tantial 
record which cannot be tampered with or changed 
without leaving so1ne evidence thereof. 

And in the i-;a1ne case the Court quotes from 
the case of Deiment v. Colloty (E. & A.) 66 N. 
J. L. 295, where Himilar Rheeb~ were offered in 
evidence: 

"Such sheets 'cannot be regarded as a 
book of original en try ; they were in real-
ity no more than a nien1oraD1_dia which 
might be u ed by a witness for the purpose 
of refreshing his memory, but could not, of 
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themselves, standing alone, be co1npetent 
evidence of the facts therein contained'." 

The ledger sheets in question were used by the 
witness for the plaintiff to refresh his 1nemory 
and the inforn1ation they contained was given by 
him to the jury as appears from the testiinony 
( page 35, 11. 22 to 39) . 

Furthermore, since the sheets have not been in-
cluded in the record nor set forth in the state of 
the case, this Court cannot properly pass on the 
action of the trial judge in excluding the1n from 
evidence. 

4 C. J. Page 73-74 "Alleged error in ex-
cluding documentary evidence will not be 
reviewed where the record fails to preserve 
the docu1nent, or at least as much of it as 
is necessary to show its legal effect, with 
sufficient fullness to enable the Appellate 
Court to dete1 mine whether its rejection 
was prejudicial. 

Moreover, the testhnon;v of the defendant 
(page 46 LL 15-16-17-18-19) showR that the item 
of $89.00 which he ad1nitted to be due, was for 
gas and oil delivered to hiln after the account 
stated had been agreed to between the parties andi 
not on the building account. Therefore, failure to 
ad1nit the ledgers sheets in to evidence was 1n no 
way prejudicial to the plaintiff. 
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POINT TWO. 

The trial Court rightfully refused the 
plaintiff's motion for a direction of a 
verdict at the close of the case. 

The defendant set up in his a111ended answer 
three separate defenses, the first a general denial 
and a plea of an account stated; the second~ pay-
1nent and the ihil'd, acco1·d and satisfaction. 

As to the fi1·st defense, the testi1nony at the 
trial disclosed a sa1e and deliver.v of the second 
gasoline tank and pump. 'rhis the defendant in 
no wise denied .. But the defendant, in the first 
defense of hi , an1ended answer ( Page 11, 11. 26 
to 39, page 12, 11. 1 to 10) set up a state of facts 
which set fo1·th the delive1·y of certain good', wares 
and 1nerchandise so sold and the entering into of 
an account stated in the sn1n of Five Hundred 
Fifty Eight and 60/100 ( $558.60) Dollars. The 
testin1ony of the defendant (page J0,ll. 23-24-25-
26-27-28-29, page 41,11. 27-28-29-30) shows that 
there was a long d1rawn ont dispute over the 
an1ounts due, the defective conditions of the equip-
ment furnished and the quantity of goods supplied 
him by the plaintiff. At this conference it appears 
from the defendant's testimony (page 44, 11. 20, 21, 
22, 23, and 24; page 41, 11. 38, 39, 40; page 44, 11. 1, 
2 inc.) the tanks, ilw bni1ding, the pumps and the 
n1aterials furnished were all in ·lnded in the dis-
cussions in arriving at a settlement. 

There being sufficient testilnon,Y therefore, before 
the Court as to the facts set forth in the first de-
fense of the amended ans,ver of the defendant, 
the Court rightfully sub1nitted thi: question to 
the jury for their deci ion and rightfully refu, ed 
to direct a verdict in favor of the plaintiff. 
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:Moreover counsel for the plaintiff-appellant in 
hi brief ( page 5, 11. 2 to 10) calls atten-
tion of the Court to the defend an ti:/ testi1nony 
(pa 0 ·e 4-6, 11. 12-18) that the defencLant admitted 
that the $89.00 iten1 on the building was due at 
that date, namely, four months before the trial 
date, and urges as a ground for reversal that 
judgnwnt Rhould lrnve been dil-ected for $89.18 
and failure to do so w;1s <'ITor. It is further urged 
( page 5, 11. 10 to 24, of the appellant's brief) 
that the admission by the defendant of the an1ount 
dine of $89., four months hef01·e the date of the 
trial, defeats the defense of an ... \..eeounts Stated ' set up in the First Defense of the answe1· in that ' as the a1nount of, l 9.lc was an outstanding debit 
at the time the Account Stated was entered into ' the defendant's admission that $89 was clue at a 
latter date, defeat , his rontention that it was in-
duded in the Acrount Stated. 

Both of the above contentions might be sustained 
if the iten1 of$ 9 waN admitted by the defendant to 
be cln<> 011 thr B11 ilding ~\c·rount aR is C'Ontended 
for by the counsel for the Appellant ( Brief of 
Appellant, page 5, 11. 2-3). 

Bnt the testimony of the defendant (page 46, 
11. 1:5-16) shows ihat snc-h waR not the fact. 
Rathpr that s11d1 wa~ fo1· gaR and oi1 shipped to 
the dPfen<la11t hy trnc·k. 

It appe:us fi-om the tP. ·timon,v of the defendant 
(page 41, 11. 29-30, page 41, 11. 36--1-0) that there 

wa a discussion of the various amounts due· that ' there was p1·ocluced some bills that he had, some 
bil1 that the Plaintiff Company had, the question 
of defect in the equip1nent was raised, that this 
l:1:1rc1 from six o'c·loc·k nt night till 1 :~0 in the 
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morning ( page 40, 11. 32-33-34) and that then the 
agree1nent was reached as to the total a1nount due. 
All this is indicative of the disputed character 
of the a1nounts clainwd by the Plaintiff. The 
testimony of the defendant ( page 41, 11. 40; page 
42, 11. 1-2-3) was that the ite1ns that went to 111ake 
up the so-called busines:::; account were discussed 
and it was with this discussion before the 1ninds 
of the parties that they arrived at this agreement. 
All this testi1nony was sufficirnt to n1ake out a 
valid1 defense of an account stated as set forth in 
the first def Pnse of the a111ended answer of the 
defendant and therefore, the Court rightfully re-
fused to direct a verdict in favor of the plaintiff. 

The second defense of the a1nended answer 
filed b,Y the defendant was a plea of pay1nent. 
'rhe testi1nony adduced by the defendant in sup-
port of this plea is thr sa1ne as that offered to 
support his defense of an account stated together 
with nncontradicted proof of payment of the 
amount agreed upon of Five Hundred Fifty Eight 
and 60/100 ($558.60) Dollars, receipt of pay1nent 
of $200. being acknowledged in Exhibit D-1 (page 
58, 11. 16) the balance of Three Hundred . Fifty 
Eight and 60/100 ( $~5(_ .60) Dollar being paid 
by check, Exhibit D-3 Page 77, 11. 1 to 21. 

A to the Drfense of accord and satisfaction set 
up in the A1nended Answer of the Defendant, 
there i. sufficient testimony to support the Court 
in 1·efusing to direct a verdict in favor of the 
plaintiff'. 

The argu1nent previon. ly urged b)T the defend-
ant, that there was ~mfficient proof before the 
Court of a valid "account stat d" to upport the 
action of the trial judge in refu ing to direct a 
ve1·di •t in favo1· of the plaintiff, might ngnin lw 
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urged. The testhnony of the defendant (page 
40, 11. 23-24-25-26-27-28-29; page 41, 11. 27-28-29-
30) shows the disputed character of the amounts 
due. The length of time consu1ned, the questions 
of defective equipn1ent, the quantity of goods 
furnished, are all indicative of this dispute . 

"Whether or not there was a bona fide 
dispute between the parties is ordinarily 
a question for the jury" ( 1 C. J. 583 and 
cases cited) . 

And it has been decided in this State, in the 
case of Castelli v. J ereissa ,ti, ( E & A) 80 N. J. L. 
295 "where a clailn i unliquidated, or in dispute, 
a pay1nent and acceptance of a less sum than that 
claimed, in satisfaction, operates as an accord and 
satisfaction". 

The same doctrine was reiterated and reaffinned 
in Decker v Srnith, (E & A) 8 . J. L. 630. 

For the e rea. on. the Court 1·ightfully refused 
to direct a verdict jn favor of the plaintiff. 
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POINT THREE. 

The Court rightfully refused to 
charge the plaintiff's requests to charge. 

The plaintiff submitted ten requests to charge to 
the trial judge. All of these the trial judge refused 
to charge. 

The Pirst request to charge ( page 78, 11. 31 to 
39) comprehended that the failure or neglect of 
the plaintiff to enter an ite1n in his books would 
not discharge the defendant of his liability for that 
iten1. 

The trial court fully covered this question in his 
charge to the jury ( page 53, 11. 19 to 25) therefore 
there was no error in refusing to charge this re-
quest. 

With reference to the refusal of the Court to 
the 'th 1°r4' l . 'ff ] l • t'ff • charge " request of the p a1nti , t 1e p a1n 1 was 1n 

no way prejudiced, seeing that the Court in its 
charge (page 55, 11. 15, 16, 17, 18) stated "We have 
the plaintiff in this case sayinff that this amount 
of money is due. We have the defendant pleading 
payment and accord and satisfaction. The ques-
tions of fact are for you to decide." 

The trial Court' refusal to charge the fourth 
request of the plaintiff was in no way harmful to 
the plaintiff inasn1uch as the Court in hi· charge 
(page v5, 11. 35, 36, 37) stated "acceptance of a 
lesser sum than the liquidated sum agTeed upon 
does not discharge the debt." This fully covered 
the point set forth in the plaintiff's request. 

The fifth request to charge of the plaintiff \Yas 
rightfully refu ed by the trial court for it assumed 
a fact in Lsue, na1nely, that the rlebt was liqui-

..-
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dated or certain. This was a question of fact for 
the jury to pass upon. 

The trial Court's refusal to charge the sixth 
request was in no way erroneous or prejudicial 
to the defendant. It did not apply to the issues 
as developed by the evidence in the case, nor was 
there any dispute as to this fact. 

The trial Court's refusal to charge the seventh 
request of the plaintiff was in no way har111ful or 
prejudicial to the plaintiff in that the Court fully 
covered the point of law involved in its charge 
( page 54, 11. 37, 38, 39, 40; page 55, 11. 1, 2, 3). 

"The denial of requested instructions 
substantially covered by other irn~tructions 
given is not error." Geyer v. Pu ,blia Service 
Raihway Go. (E. & A.), 98 r. J. L. 470-
State v. Dragone (Supreme), 1 N. J. Misc. 
R. 84. 

The eighth Reque t to Charge of the Plaintiff 
was rightfully refused by the trial Court, in that 
it contained a false statement of the law of accord. 
and satisfaction, as it applied to this case. It 
a sumed and was ba ed upon, as established 
fact, that, which was in issue, namel;T, that thr 
claim was liquidated or certain. 

"'Vhere a claim is unliquidated or in 
dispute, a payment and acceptance ~f a less 
sum than that claimed, in satisfaction, 
operates as an accord. and ati faction. 
Castelli v. J ereissati ( E. & A.), 80 . J. L. 
295. 

Decker v. Srnith (E. & A.), 88 T. J. L . 
630. 

o new con ideration or relea e under seal 1 
nece ary. 
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The ninth Request to Charge of the Plaintiff 
was rightfully refused by the trial Court for the 
same reasons urged by the defendant appellee in 
support of the trial Court's refusal to charge the 
Plaintiff's eighth request. 

POINT FOUR. 

There was n o error i n the charge of 
the trial Court to the jury. 

-A-
The trial Court correctly charged the jury 

as to the law of Accord and ,Satisfaction as it 
applied to this case, in that portion of his charge 
set out in page 54, 11. 15 to 30. 

It is substantially the same and comprehends 
all the requisites set forth by the Court in the 
case of Castelli v. J ereissati) above referred to and 
reaffirmed in Deiaker v. Smith ( E. & A.). 

"Where a claim is unliquidated or in 
dispute a payment and acceptance of a less 
sum than that claimed in satisfaction, 
operates as an accord and satisfaction, 
Castelli v. J ereissati ( E. & A.), 80 L. 295, 
Decker v. Smith (E . & A.), 88 N. J. L. 630." 

-B-
There was no error in the action of the trial 

court in submitting the hypothetical case of the 
housewife and the grocer ( page 53, 11. 19 to 39 ; 
page 54, 11. 1 to 14). 

The same elements are present in this case as 
in the hypothetical case charged. 

11 

That there was a disagreement as to the amount 
due is borne out by the testimony of the defendant 
( page 40, 11. 28, 39) "that I wasn't paying bills 
for smnething I didn't receive," the testimony of 
the defective quality of the pumps (page 41, 11 29, 
30) and the length of time consumed ( page 40, 
11. 31, 32, 33, 34). 

That there was a disagreement of the quantity 
of goods delivered is borne out by the defendant's 
testimony ( page 40, 11. 28, 29) above referred to. 

That they arrived at an agreed amount after 
a long diS'cussion, is borne out by the testimony 
( page 40, 11. 31, 32, 33, 34; page 41, 11. 31 to 40; 
page 42, 11. 1, 2, 3). 

That there were some amounts each claimed and 
the other had no proof to combat is borne out by 
the testimony of the defendant ( page 41, 11. 36, 
37, 38, 39, 40) "Some of the bills the D. & L. Oil 
Company didn't have; some of the bills I had, 
that they didn't have." 

All these elements bring the case clearly within 
the hypothetical ca$e given by the trial Court in 
its charge to the jury and the rule of law as it 
,Yas laid down by the trial court in the hypothet-
ical case equally applied to the case under dis-
cussion and therefore there was no error in the 
judge's action in so charging the jury. 
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POINT FIVE. 

There was no exception taken by the 
plaintiff to the charge of the trial Court 
to the jury. 

The Supreme Court has held the g1v1ng or re-
fusing of instructions to which no exception was 
taken in the trial court cannot be reviewed. 

"No assignn1ent of ertor which rests 
either upon the record itself, nor upon a 
properly sealed bill of exceptions, is en-
titled to consideration in a conrt of review." 
Brady v. Public 8ervice Ry. Co.) 80 N. J. L. 
471. 

"Where no exception is taken to instruc-
tions they ,-vill not be considered on appeal" 
1-Vales Addin,q Ma.chine Co. v. Ifu .ber (E. 
& A.), 98 N. J. L. 910. Benedict Y. Teber 
d Sons Co.) 1 N. J. 1\!Iisc. R. 396. 

"Objections that the judge misconceived 
the case and made erroneous comments in 
his c barge cannot be noticed on appeal 
where no exception ·was taken to the 
chari~e." Naii_qle v. McVoy (E. & A.), 98 
N. ,T. L. 137. 

CONCLUSION. 

For the reasons alleged, the defendant appellee 
submits that the Trial Court rightfully excluded 
the ledger sheets of the plaintiff appellant from 
evidence, rightfully denied the appellant's motion 
for a non suit or a directed verdict, rightfully 
charged the jury and rightfully refused to charge 

the requests made by the Appellant and rightfully 
sub1nitted the question of the defendant's liability 
to the jury. 

For the reasons herein stated, the defendant 
appellee submits that the judgment of the trial 
Court should be affirmed. 

Respectfully submitted, 

EGAN & ARMSTRONG, 
Attorneys for Defendant-Appellee. 

THOMAS R. ARMSTRONG, 

Of Counsel. 




