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STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL

744 Broad Street, Newark, N. J.

BULLETIN NUMBER 184 February 24, 1937
1. APPELLATE DECISIONS - OLSEN v. BOGOTA

GERTRUDE E. OLSEN, )

Appellant, ) ON APPEAL
—VS- CONCLUSIONS -
MAYOR AND COONCIL OF THE )
BOROUGH OF BOGOTA, )

Respondent
Chandless, Weller & Selser, qus , by Dominick Fondo, Esg.,
Attorneys for ALppellant.
Harold W. Gammon, Esq., Attorney for Respondent.
Stanley W. Bradley, Esq., Attorney for Objectors

BY THE COMMISSIONER:

Appellant appeals from the denial of her application for a
plenary retail consumption license for premises located at £65-267
Queen Arme Road, Bogota.

Respondent denied the license beciuse (l) numerous persons
residing in the vicinity objected to the issuance thereof; (2) the
issuance of the license would result, i1t was thought, in £00 many
saloons in the immediate vicinity.

Appellant seeks a license for a corner store in a building
conteining five stores with apartments above, located 2t the south-
east corner of Queen Anne Road 2nd Fort Lee Road, Bogota. This
building is in a section zoned for business. The southwest corner
of (ueen Anne Road and Fort Lee Koad, Bogota,.on which is erected a
gasoline station, is likewlse zoned for business. Queen Anne Road,
southerly of the corners described, is predominantly residential.
Fort Lee Road is the dividing line between Bogota on the south and
Teaneck on the north. Queen Anne Road continues northerly from Fort
Lee Road through Teaneck. There are stores located on the northeast
and northwest corners of Fort Lece Road and Queen Anne Road, in Tea-
neck, and also along WYueen Anne Road in Teaneck for some distance
north of Fort Lee Road. :

The majority of the objectors reside on Queen anne Road,
Bogota, to the south of the premises in question and in the immedi-
ate neighborhood. They object because the issuance of the license
would depreciate the value of their property and because they have
been annoyed frequently by the actions of intoxicated persons. Their
first reason for objection being general in character is not a suffi-
cient reason for denying a license to a place located in a business
district. Katz v. Caldwell,, K Bulletin #14%, Item #3, and cases there-
in cited. As to their second rcason, the evidence shows that the
objectors have been annoyed on meny occasions by intoxicated persons
who they believe came from taverns in Teaneck. Their complaints,
which were never brought to the attention of the police authorities
eilther in Bogota or in Teaneck, are directed against the manner in
which Teaneck licensed places have been conducted., This testimony,
however, would not be a sufficient reason for denying appellant's 1i-
cense because it cannot be presumed that appellant, whose qualifica-
tions are not questioned, would improperly conduct her place of busi-
ness if granted 2 license. These objectors contend also that there
are enough places in the immediate vicinity. Their objections, how-
ever, on this ground stand or fall with the validity of the second
reason assigned by respondent for denying the license.
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In considering the second reason alleged by respondent for
the denial of the license, 1t is necessary first to describe the li-
censing situation as it existed in Bogota at the time of the denial
and the hearing of this appeal. There was and is no ordinance or
resolution limiting the number of licenses to be issued. Three 1i-
censes were outstanding at that time; one on Queen Anne Road, about
three-tenths of a mile south of the premises in question, another
on the same road about a block further south, the third on Fort Lee
Road at the railroad, about one-half mile to the west.

The determination of the question as to the number of 1li-
censed premises which should be permitted in any given vicinity is a
matter confided to the sound discretion of the issuing authorities.
Kalish v. Linden, Bulletin #71, Item 14; Cascio v. Roselle Park,
Bulletin #1827, ltem 7; Farley v. High Bridge, Bulletin #151, Item 13.
Respondents may, however, take into consideration the licenses out-
standing in an adjoining municipality in determining whether the im-
mediate vicinity is sufficiently supplied. Skwara v. Trenton, Bulle-
tin #57, Item 7; Haycock v. Roxbury, Bulletin #101, Item 3. There
are three licensed places in Teaneck which are near the intersection
of Fort Lee Road and Queen Anne Road -~ one located on the northerly
side of Fort Lee Road about three blocks east of Queen Anne Road,
and two located on Queen Anne Road within two hundred fifty and three
hundred fifty feet respectively of Fort Lee Road. Until a short time
ago a fourth licensed place was in existence on the northerly side of
Fort Lee Road in Teaneck, a short distance east of Queen Anne Road and
almost dlrectly opposite the premlses in question, but this licensee
is no longer in business.

If this were all, I would be inclined to agree that there
are = sufficient number of licensed premises in the immediate vicini-
ty, especially in view of the fact that elght objectors appeared at
the hearing and testified that thc¢ premises licensed in Teaneck were
sufficient to take care of the needs of persons residing in that
neighborhood, and 2lso the testimony of the Mayor of Bogota, who
stated that in his opinion the three licensed places then exlsting in
the Borough were sufficient and that numerous requests have been made
to him to limit the number of licenses. :

It appears, however, that after the hearing of the appeal of
this case, namely, on January 28, 1937, respondent issued a fourth
license to Westa, for premises at £0 E. Fort Lee Road, near the rail-
road, This fourth license was issued to a bowling alley located
within about one hundred twenty-five feet of the existing licensed
place on Fort Lee Road. Upon receipt of this information, an oral
argument was ordered, at which the attorneys for all the parties ap-
peared and fully and fairly argued the effect that the issuance of
this fourth license issued should have on the appeal herein. Re-
spondent argued that the issuance of this fourth license to a bowling
alley should not affect this appeal because the new licensee catered
only to those who came to his place for the purpose of bowling, and
did not sell to the general public. The fact remains, however, that
his license gives him the right to sell generally and I feel, there-
fore, that this license must be consldered on the same basis as any

~other license issued for consumption purposes. Appellant argues that
respondent has not uniformly applied its alleged policy and, there-
fore, should not be permitted to assert it now. Karpf v. Cuamden,
Bulletin #66, Item 3; Battaglia v. Glassboro, Bulletin #66, Item 4;
DeVito v, Worth Arlington Bulletin #160, Item 1.

In Battaglia v. Glassboro, supra, I said:

"Although a particular locality in o municipality is
abundantly supplied with licensed places so that the
issuance of an additionzl license 1is undesirable,
nevertheless, licenses may properly be issued fagx other
portions of the municipality. The mere fact, therefore,
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that more licenses have been issued in another neighbor-
hood than presently exist in the vicinity in which ap-
pellant'!s premises are located, does not indicate that
respondent 1s arbitrarily and without uniformity apply-
ing an alleged municipal policy in unfalr discrimination
of applicants in the absence of a showing that the two
neighborhoods are similar."

It appears, however, in this case that the neighborhood in
which the Westa license was issued 1s substantially of the same
character as that in which appellant's premises are located. The
Westa premises and appellant's premises are both located in small
business sections of the Borough, approximately one-holf mile apart,
along Fort Lee Road. To deny appellant'!s applicdtion upon the
ground that there were sufficient licensed places in the vicinity
of her premises and thereafter to grant the Westa license within
one hundred twenty-five feet of an existing place, scems under the
circumstances of this case to be discriminatory.

The action of respondent is, therefore, reversed. Re-
spondent is directed to issue the license as applied for.

D. FREDERICK BURNETT,
Commissgioner.

Dated: February 14, 1937.

-APPELLATE DECISIONS - GOLDBERG v. LIVINGSTON TOWNSHIP.

ABRAHAM GOLDBERG, )
Appellant,
U - ) ON APPEAL
: ) SI0
TOWNSHIP COMMITTEE OF THE ) CONCLUSIONS
TOWNSHIP OF LIINGSTON,
Resoond@nt )

Edwafd Glulkln, Esq., Attorney for Appellant.
Alfred J, Grosso, Esg., Attorney for Respondent.

BY THE COMMISSIONER:

: This i1s an appeal from denial of an application for a
plenary retail distribution license for premises locuted at 525 South
Livingston Avenue, Livingston.

Respondent denicd the license contending (1) it is socinlly
undesirable to have & licensed place in proximity to a church and
schooljs (2) there are 2 sufficient number of licensed nlaces in the
vicinity: (3) appellant's premises are within two hundred feet of a
church.

There are twelve to fifteen business zones in Livingston,
including one at Northfield center. The premises for which the 1i-
cense is sought arce located in a business buildjng two stories in
height, known as the Livingston State Bonk Bullding, and located at
Northfield center. There are numerous$ stores in thlb building on
both sides of the store for which thc application is sought. This
building faces on South Livingston Avenue, and also on Bast North-
field Road., At the time the application was considered by re-
spondent, appellant submitted plans which showed two entronces to his
premises. One entrance, described throughout the testiwony as en-.
trance "B," faces on South Livingston Avenue, The other entrance,
des Cflubd throughout the testimony as entrance "A," would facc on
East Northfiueld Road. e Northfield Baptist Ch urch is locotea on
the oppositc side of East Northfield Road, at the corner of South
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Livingston Avenue. There is a great deal of testimony as to the
.distance between the entrance to the Baptist Church and cntrence "AW
of appellant's premises, which would be the entrance nearer to the
church. Different results are arrived at in determining that dis-
tance because of differences of opinion as to the normal way that a
pedestrian would properly wallkk from the nearest entrance of said
church to the nearest entrance of the premises sought to be 1i-
censed. Cf. Bulletin #48, Item 11l. For reasons hereinafter stated,
it is unnecessary to determine that distance exactly. It wppears,
in any cvent, that the premiscs are in closé proximity to the church.
The entrance to the Roosevelt School is about three hundred fifty-
cight (%58) feet from the premiscs for which the license is sought.

If this were all the evidence, respondent!s action would
be sustained. The minimum requircment set forth in Section 78 of
the Control Act does not deprive issuing authorities of the right to
decline to issue licenses for premises reasonably considered by them
as being too near churches or schools but nevertheless beyond two
hundred feet. Serafin v. Bayonne, Bulletin #107, Item &, and cases
therein cilted.

It appears, however, that there is another busincss scction
in Livingston known as Livingston center, which 1s of substantially
the same character as Northfield center. At Livingston center re-
spondent has issuced plenary retail distribution licenses for the
past few years to two stores -- one operated by the Great Atlantic
and Pacific Teca Company, the other by Hockenjos. Both of these
latter stores are only slightly beyond two hundred feet from the
Livingston Bapntist Church, and both of these licenses were issued
despite the objection of that church which was made at the time
these licenses were originally issued. It appears also that 2 1i-
cense has bcen issucd to a place about seven hundred feet away from
a school. Under these circumstances it does not appear that ro-
spondent has adopted cny policy not to issue licensec to places in
proximity to churches or schools, or, if such policy has been adop-
ted, that it has been uniformly applied. A policy which is not ap-
plied fairly and uniformly is of no moment on appeal. Skwars v.
Trenton, Bulletin #57, Item 7; Barbuto v. Trenton, Bulletin #56,
Item by Budenstein v. Atlantic City, Bulletin #144, Item 6. Refus2l
to issue nppellant's license because of alleged close proximity of
his premises to a church and school 1s unreasonably discriminatory
under the circumstances of this case.

Considering the second reason advanced by respondent, the
evidence shows that & consumption license has been issued to a
Mrs. Pitscher for 2 place about one thousand feet away from North-
field center, and that the next nearest licensed place is zbout a
mile away. Numerous witnesses were produced by appellant, who tes-
tified that Northfield center is a shopping center similur in char-
acter to Livingston center which i1s about two and one-half miles
away, ond which has two distributien stores. These witnesses testi-
fied that the issuance of the license would be a convenience to them
and to others residing in that section of the Township, and that
Mrs. Pitscher conducts 2 restaurant and does not cater to package
trade. A poackage goods license fills-a need guite distinet from
that supplied by the tavern. It may well be an important matter of
social convenience and necessity that such a license be granted,
Budd Lake Market, Inc. v. Mount Olive, Bulletin #1680, Item 8. The
populztion of Livingston is four thousand. Its arce is 1H.73 sguare
miles. The only distribution licenscs outstanding are those at
Livingston center. Under zll the circumstances, I find thut sppel-
lant has sustained the burden of proof in showing thot nn additlonal
distribution license is needed at Northficld center.

It remains to be censidered whether or not the premiscs arc
asctually within two hundred feet of o church. If so, the license
cannot be issued. Measuring varicus courses from the necarest
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entrance of the Northfield Baptist Church to entrance "A" of appel-
lant's premises, the measurements vary from a maximum of 228.55 feet
to a minimum of 180.01 feet. It clearly appears, however, that en-
trance "B" to appellant's premises is 3£.7 feet further removed from
the church, so that sald entrance "B" is at least 212.71 fcet from
the entrance to the church. Appellant, at the hearing before the
local Board, offered to close entrence WA," At the hearing he tes—
tified that he was still willing to do that. If entrance "A" .
permunently closed, -and entrence YB" is the only entronce to appel-
lant's premises, then the issuance of the license 1s not prevented
by the terms of Section 76 of the Control Act.

Appellant has offered not to display neon or other signs
advertising wines or liquors. His offer is accepted. It relieves
considerably the offense to religious sensibilities.

Accordingly, the action of respondent is reversed on con-
dition that appellant permanently close entrance "A," and upon the
.further condition that the only centrance to appcllant's premises
shall be the entrance described as "BY entrance, and upon the fur-
ther condition that no neon or other sign advertising wines or
liquors be displayed on the licensed premises or be visible from the
outside thereof. Respondent is dirccted to issuce the license as ap-
plied for, subject to these severaul conditions.

D. FREDERICK BURNETT,
Commissioner.

Dated: February 15, 1937.

3. WINE PERMITS -~ GIFT OF WINE MANUFACTURED THEREUNDER -~ NO OBJECTION
TO MAKING A GIFT OF SUCH WINE PROVIDED IT IS REALLY AN OUT-AND-OUT
GIFT AND NOT A SALE - HEREIN OF THE TERM "FOR PERSONAL CONSUMPTION
ONLY . "

February 15, 1937

J. Lindsay de Valliere, Deputy CommlsSIOner,
State Tax Dept., Beverage Tax Divislon,
Trenton, New Jersey.

Dear Commissioner;

I have yours of the 9th with enclosed list of Special Wine
permittees who have reported to your Department gifts of wine which
was manufactured by them for their personal consumption.

Section 75A of the Control Act provides for the issuance
of Special Wine Permits for the manufacture of wine for personal con-
sumption only. The purpose of this Sectlon was to permit the manu-
facture of wine for personal consumption by persons, most of whom
are of foreign extraction and who believe the privilege of meking
wine is a God given right and thereby keep it under control and so
prevent wholesale violation of the Control Act. As you know, the
legislative policy in respect to the issuance of these permits has
been extremely liberal as indicated by the provisions which permit
issuance without investigation, inspection, hearing or advertisemcnt.

The question of gifts of wine which has been mﬂnufdctuled
for personal nonsumptlon was considered in re Smith, Bulletin #78,
Item 11, There, in answer to the inguiry: "Wine that is m¢de at
home and for home consumption - may the maker, after securing his
$1.00 permit, be permitted to serve wine to his guests or friends in
his own home¢ without making himself liable for = fine from your de-
partment," I ruleds
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"The answer is in the affirmative. Having complied with
the law, the maker may serve his guests and friends as
freely as.he would food -~ always providing that it is a
bona fide out-and-out gift. Under no circumstances may
he sell such wine.™ :

If the words "for personal consumption only" were strictly
construed, then the holder of a Special Wine Permit could not even
serve ¢ glass of wine so made to members of his own family or to
guests dining at his home. This would be fur fetched and defeat. the
very purposg of the provision for such permit. Following the same
reasoning, there is nothing wrong for a permittee to give bottled
wine to a friend or guest to take home; provided, of course, it is
really a gift 2nd not a sale.

: Hence, unless the gifts referred to in your letter were
not of a purely gratuitous naturc, they do not constitute a sale
within the meaning of the Control Act and, therefore, do not warrant
action by this Department.

Very truly yours,

D. FREDERICK BURNETT,
Commissioner.

4, SOLICITORS' PERMITS - MORAL TURPITUDE - FACTS EXAMINED -
CONCLUSIONS.

February 11, 1937

Re: Application for Solicitor's Permit - Case No. 44.

Applicant having admitted in his guestionnaire that he
had been convicted of manslaughter in 1926, a hearing was held to
determine whether the crime for which he was convicted involved
moral turpitude. ‘

‘ Applicant testified that on the evening in guestion he was
returning from work on a motorcycle; that a man who was driving a

- Ford automobile in the same direction had caused his automobile to
collide with applicant's motorcycle; that the man attempted to run
away hut was brought back and later struck applicant on the shoulder;
that 2pplicont asked the other man "to take it easy' but that the
otherman agnin attempted to strike him. Thereupon applicant punched
the other man, who fell, hit his head on the pavement, fractured his
skull and died the same day. Applicant was later indicted for man-
slaughter, pleaded non-vult, was sentenced to a year in the County
Penitentiary and served nine months and twenty-one days. 4applicant
further testified at the hearing that he had never before met the ,
man whose death he caused, and that he later learned that the other
mon was intoxicated at the time of the accident.

The question to be decided here is not whether under the
circumstances applicant was gullty of the crime of manslicughter, but
simply whether the crime involved moral turpitude. In the case of
U. 8. ex rel Meyer v. Day, 54 Fed. 2nd 338 (1931), the Court said:
"It is in the intent that moral turpitude inheres." The Courts have
held that conviction for manslaughter through neglect or reckless
operation of an auto without intent to injure deccdent was not con-
viction of a crime involving morcl turnitude. In re DiCola, 7 Fed.
Sup., p. 194 (1934). While it is truc that the present cosc involves
more than mere negligence, it docs not appear that the applicant con-
templated the disastrous result which followed the blow he struck,
and which result may have been due in part at-least to the condition
of the other man. Each case of this nature must be decided upon the
facts which appear., Under the facts of this case I do not belileve
the crime for which the applicant was convicted involved moral turpi-

. tude. »
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It_is»recommended that the permit be granted.

Edward J. Dorton, .
CAttorney-in-Chief.
Approved: : _
D. FREDERICK BURNETT,
Commissioner.

9. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR -~ OUTRIGHT REVOCATION.
February 14, 1937

.Jacob ‘Van Hook, Esq.,
Borough Clerk,

Wallington, N. d.
Dear Ir. Van Hook:

I have staff report and your certification of proceeding
before the Borough Council of Wallington against dJack Coopersmith,
charged with -having :possessed illicit alcoholic ‘beverages, and note
the licensee was adjudicated gullty and that his license was re-
voked. : '

Possing no opinion on the merits of the case because 1t wmay
come before me by way of appeal, I ask that you express to the
members of the Council my thanks for their prompt and salutary ac-
tion. Such a drastic penalty is encouraging to those honest licen-
sees who scrupulously obey the law. They often complain that they
pay high license fees, handle nothing but legitimate liguor, but so
often get little or no protection aguinst cheaters in their trade
who toke o .chance to reap a major -profit if not detected, but if
caught, get off with 1ittle or no punishment. Cheaters in the
liquor business have no place in the present order -of things.

Sincerely yours,
D.. FREDERICK BURNETT,
Commissioner.

G RULES CONCERNING CONDUCT OF LICENSEES AND USE OF LICENSED
PREMISES CONSTRUED - LOTTERIES -~ MERE POSSESSION OF LOTTERY
- TICKETS ON LICENSED PREMISES IS NOT A VIOLATION.

My dear Commissioner:

Will you kindly advise whether the possession of lottery
slips or lottery books on the person of a licensec whilc on the 1i-
censed premises, and/or the possession of lottery slips or lottery

- books on the licensed premises constitute a violation of the Rules
Concerning Conduct of Licensees and Use of Licensed Premises.

"I would greatly appreciate your advising whether or not =
licensee hoving such slips or bocks on the premises or on his per-
son while on the licensed premises would come within the rules.

Very truly yours,

LOUIS J. GOLDBERG,

Assistont City Counsel of the
City of Orange.
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February 15, 1937

Louis J. Goldberg, Esq.,
Iiast Orange, N. J.

My dear Mr. Goldberg: Re: City of Orange.

Rule 6 of the State Rules Concerning Conduct of Licensecs
provides:

" "No licensee shall allow, suffer or permit any
lottery to be conducted, or any ticket or participation
right in any lottery to be sold or offered for sale, on
or about the licensed premises.,?

It prohibits the conduct of lotteries or the sale or offering for
sale of any lottery tickets on or about the licensed premises. It
makes the licensee fully responsible to see to it that on his prem-
ises the mandate of the rule 1s carried out. Knowledge on the part
of the licensee 1g not necessary to constitute a wviolation.

. Possession may be a.link in a chain of proof of sale but
of itself is not an offence. The rule does not prohibit mcre pos-

-session. If o man has lottery tickets in his pocket, whether he bc

customer, licensee or employce, and all that he does 1 keep them
in his pocket out of sight, there is no violation.

This I deem to be wholly reasonable. We say that licenseces
must be held fully responsible for any unlawful conduct on their
premises whether with their knowledge or without. But a licensee
should not be held responsible for the conduct of others unless
they do something or perform overt acts.

Very truly yours,

D. FREDERICK BURNETT,
Commissioner.

COURT DECISIONS - MOTOR FINANCE CORPORATION vs. DEPARTMENT OF
ALCOHOLIC BEVERAGE CONTROL - ON APPLICATION FOR WRIT OF CERTIORARI
TO REVIEW FORFEITURE OF SEIZED VEHICLE - WRIT DENIED (SEE BULLETIN
163, Item 8) ‘ '
February 15, 1947.

Gentlenens

In the matter of the application of Motor Finance
Corporation for 2 writ of certiorari to review the decision of tho
Commissioner in regard to an automoblle used by one Stewart in the
transportation of intoxicating liguors and seized by the Commissioner
on that account, I conclude that the application should he Jdenied.

It cdoes not seem to be disputed but that the autonebile
in guestion was Wunlawful oHroperty" in the intencuent of the
statute, so the case seems to turn on paragraph "% of Section
64 of the Beverage Control sact. This zuthorizes the Commissioncr
on being satilsfied of a bona fide anu valid lien, and that the
hoelder thereof '"has acted in good faith and had no knowlcdge of
% % such facts as would have led @ person or ordinary prudence to
discover" (the unlawful use to which the property was put) to
recognize the validity of the lien. But such recognition is ex-
oressly committed to the discretion of the Commissioner.
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There 1s nothing to show any unlawful use existing at
the time of the szlec to Stewart, or at the time of the assignment

“of the conditional sale contract to the Finance Co. The date of

both was April 24, 1936: The scizurc for unlawful use canc on
the 27th when 111101L liguor was being transferred from the car
to a building. I think the statute means discovery of a present
or past usc, and not of 2 future unlawful use. The ruling of

the Deputy Comnissioner secms to go on the ground that the
Finance Co. should have learned enough about Stewart in advance
to anticipate that there would be an unlawful usc. At this stagce,
I doubt that the statute intends to impose such an obligation in
a case where the purchaser 1s not a reputed violator of the
liquor law.

But 2ssuming all this, the uatter of recognizing a lien
is still loft to the discretion of the Commissioner by the statute.
Hence such "recognition® is not wmandatory. In the present case the
Giscretion not to recognize is based un the fact us found, that

Stewart had a had criminal recore anc that reasonable investigation
woulc. have discovered this and led te o rcefusal by the Finance
Cu. to take over the saic contract. I cannot soy the decision

based on this finding was en abuse of discretion.

Allocatur is thercfore denicC, subject to further
application to the court in bance 1f cesirod.

Yours very truly,
C. ¥W. PaHKEH

FORFEITURE PROCEEDINGS - SEIZED PROPERTY DECLARED UNLAWFUL AND
FORFEITED - APPLICATION BY LIEN CLAIMANT FOR RETURN OF SEIZED
VEHICLE DENIED BECAUSE IT HAD NOT MaDE aN ADEGUATE INVESTIGATION
(See Bulletin #163, Item 7).

N

In the Matter of the Seizure on
April 27, 1936 on the public '

highway at or near the intersec- ) On.Hearing

tion of Henderson Street and = coyCLUSIONS, DETERMINATION
Newark Avenue, in the City of )i LND ORDER

Jersey City, County of Hudson and

State of New Jersey. . )

Appearances:

George B. Turton, Esqg., for Motor Finance Corp.
John leehan, Esg., for Theodore Stewart.

On April 27, 1936, police officers of Jcersey City scized a
Buick coupe roalbterea in thc name of Theodore Stewart, together
with two l gallon Jjugs of ulcoholic beverages clleged to be unlawful
property under the provisions of the "Act Concerning Alcdholic Bev-
erages," on the public highway in the City of Jersey City. The
property was turned over to this Department.

In accordance with the nrovisions of the Control act, a
hearing was held to determinc whether the selzed nroperty consti-
tutes unlawful property and should be forfeited to the State.

The arresting officers testified as follows Two men,
later identified as Theodore Stewart and Samuel GrlSSOm, were in
the Buick coupe which came to a stop in front of a certain building
on Newark Avenue. Grissom left the vehicle with two packages and
entered the building. One of the officers overtook Grissom in the
hallway and discovered the two packages contazining two l-gallon
Jugs of untaxed liquor which Grissom stated bclonged to Stewart. .
In the meantime, the other officer accosted Theodore Stewart, who
had remained in the vehicle, and upon examination of the same,
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found 2 jug containing a small quantity of alcohol. Stewart stated
that he had consumed the alcohol which had been in the Jug and had
purchased the other alcohol from a truckman near the ferry in Jersey
City.

Stewart appeared at the hearing and made pnllcatlon for the
return of the vehicle to him. He denied making the statements at-
tributed to him by the officers and testified that as he was driving
home he observed his friend, Grlgsom, enter the building, and wailted
for him to emerge in order to give him 2 ride home. He further tes-
tified that he had previously observed the jug in his car, but could
not account for its presence except that his brother-in-law had used
the car the previous day. "Grissom admitted that hce had two jugs of
alcoholic beverages but claimed that the beverages found by the of -
ficers were not those which had been in his posgsession.

‘ Stewart's purported explanation is unconvincing and the Com-
missioner is satisfied that the illicit alcoholic bcvcruges were
transported in his vehicle. His application for thc return of the
motor vehicle is therefore denied.

An appearance was cntered for Motor Finance Corporation as
holder of a conditional sales contract made by Theodore Stewart and
Moses Stewart covering the seized motor vehicle, and application was
made by it for recognition of its claim as an innocent lienor.

Prior to its accepting the contract, the corporation caused
an investigation to be made of Stewart. Such investigation dis-
closed that Stewart was not employed by any particular concern but

.did odd jobs on his own account, earning what he could. This in-
formation was furnished by the wife and mother of Stewart. Thc only
other inquiries made werce of Stewart's landlady with reference to
the payment of rent, and of another finance company with which
Stewart had prav1ouoly had an account.

One of the persons charged with making the investigation ad-
mitted that ordinarily the disclosure that the subject of the inquiry
has no apparent source of income would lead to & further investiga-
tion. No such investigation was made becausc, as he stated, he
thought that the neighbors would be unable to furnish him with any
information.

The corporation evidently cntered inte the contract on the
strength of the guarantee of the account by Moses Stewart, father of
Theodore Stewart, who apparently was stecadily employed. No inves-
tigation was made by the corporation as to whether Theodore Stewart
had 2 criminal record, although in fact he had such a record, disclos-
ing elght previous arrects on various charges since 1925 and six con-
convictions on such charges. The Credit Manager admits that if he
had been aware of Stewart's criminal record the corporation would
not have financed the purchase of the motor vehicle. ‘

A finance company presenting a lien claim against a motor

vehicle seized for a violation of the Control Act must present proof
that an adeguate investigation was made. Cf. Bulletin #116, Item 9.
The purpose of making such investigation is to ascertaein the identity
and character of the persons involved. In the instant case the in-
vestigation was merely perfunctory. Reasonable prudence would have
led to the discovery that Theodore Stewart was a person of 11l re-
pute who, it could be anticlpated, would make an illegal use of the
motor vehicle. The claim of the Motor Finance Corporation will
therefore be denied.

It is, therefore, on this 9th day of January, 1937,
ADJUDGED and DETERMINED that all of the seized property above de-
scribed constitutes unlawful property and is hereby declared for-
feited; and '
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It is further ORDERED that all of the seized property
above described shall be retained for the use of hospitals and State,
County and municipal institutions, or may be destroyed in whole or
in part at the direction of the Commissioner.

D. FREDERICK BURNETT,
Commissioner.

By: Nathan L. Jacobs,
Chief Deputy Commissioner.

9. DISCIPLINARY PROCEEDINGS - WHOLESALERS MAY SELL ONLY TO LICENSEES -
PROCEEDINGS DIRECTED AGAINST WHOLESALERS ALLEGED TO HAVE BILLED
AND SOLD LIQUOR TO A NON-LICENSEE.

‘February 18, 1937

Jacob Van Hook, Esq.,
Borough Clerk,
Wallington, N. J.

Dear Mr. Van Hook:

I have staff report and your certification of proceedings
before the Borough Council of Wallington against Harry Pross,
charged with transferring his license to Karol Skrzypczak without
any compliance whatsoever with the statutory requirements, and per-
mitting the latter to operate the business as if he were a licensee,
and take all the profits over and above the sum of $65.00 per month,
of which $40.00 was to be for rent and $25.00 on account of the 1i-
cense. The arrangement so far as your or my records are concerned
was entirely secret. Skrzypczak in nowise appears thereon as a li-
censee.,

I note that Harry Pross was adjudged guilty and his license
was suspended for a period of thirty days.

Expressing no opinion on the merits of the case because it
may come before me by way of appeal, I again request that you convey
to the members of the Council my respect and appreciation° This
suspension, coupled with the revocation handed out in the Cooper-
smith case, should teach Wallington licensecs that they will be held
to strict accountﬁblllty for violations.

I am directing-immediate institution of disciplinary pro-
ceedings against Wilkinson-Gaddis & Co., National Wine & Liquors,
Inc. and Suffern Bottling Works, Inc., who billed and sold liguor to
Karol Skrzypczak. Wholesalers well know that they may sell only to
licensees.

Wholesalers, like retailers, will have to learn that the
law was made to be obeyed.

Very truly yours,

D. FREDERICK BURNETT,
Commissioner.

10. COURT DECISIONS - ST. ALOYSIUS ROMAN CATHOLIC CHURCH v. NEWARK AND
MOHAWK RESTAURANT, INC. - ON APPLICATION FOR WRIT OF CERTIORARI TO
hEVIEW’?RDER DIRFCTING TRANSFER OF LICENSE (See Bulletin #160,

Item 10

February 15, 1937
Gentlemen:

In the matter of application by The Mohawk Restaurant, Inc.
for a writ of certiorari to review the permit granted by the Munici--
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pal Board of alcoholic Beverage Control of the City of Newark for
the traonsfer of the license from Frelinghuysen dAvenue to heud
Street, I conclude that the allocatur should be refused.

The precise question relates not to the award of the license
in. the first place, but to the pormlt for a transfer of the loca-
tion of the licensee to other premises. I have carefully considered
the argument made and also read the decision of Commlsgloner Bur-
nett, with which in the main I concur.

I should bhe unwilling to say that the crimec of which the
licensee was convicted some years ago is not ¢ crime involving
moral turpitude, or even that there is much doubt on that subjects
but this it 1s unnecessary to decide, for thc underlying reason

- that that objection goes to the award of 2 license in the first
place rather than to a transfer, and that there does not appear to
have been any objection to the licensing of this party on any such
ground.

The allocatur is therefore denicd, but without prejudice to
an application to the Suprcme Court if desired.

Yours very truly,
C. W. PAEKER

11. APPELLATE DECISIONS - LAN v. @ILLBURN
JnMUEL LaN,

sppellant,

)
)
—VS— ) ON APPEAL

CONCLUSIONS
TOWNSHIP COMMITTEE OF THE )

TOWNSHIP OF MILLBURN,

Respondent.
Milton Freiman, Esq., and Sidney Simandl, bbi.,
B Attorneys fo? Appellant.
R. J. Wortendyke, Jr., bsq., attorney for Respondent.

BY THE COmsISSIONER:

This is an' appcal from the denial of a plenary retall
distribution license for premisés known as 331 willburn AVENUE,
Millburn.

On August 3rd respondent conducted & hearing pursuant to
objections filed by the killburn hetail Liguor Ltealers association.
‘The substanceé of these ovbjcctions was that applicant was interested,
directly or indirectly, in = corporﬂtiow which holds a wholesule
license in New Jersey. st that meeting this objection was considuere
but no formal action wus taken thoercon. &t an adjourned meeting
held on nugust «4th, applicant satisfied respondent that hce had no
interest, directly or indirectly, in saic corporation. The minutes
of the meeting of =sugust c4th, howevir, show that the members of the
Township Committee ciscusgsed thu number of licensed pluces in the
immediate vicinity, and adopted the following resalution:

", That public necessity and convenicnce do not require an
additional licensed premiscs at the location for which said
license is applied for, and that on the contrary the granu—
ing of a plenary Tbtcll distribution liccnsc for premiscs
at #3351l Millburn aAvenue would result in teco many licensed
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olaces in that particular vicinity and would be
contrary to the best interests of the community.

2. That the said application of Samucl Lan, trading
as Benson and Comiany, fer o plenory retall distribu-
tion license for premises at #3331 Millburn dvenue,
be and the sume is hercby denied.?

Arvellant contends that the denial was not made in good
faithy that there avce vacanciles under 2 resolution limiting li-
censes and that, since his Lerscnal gualificaticns are aduitted
ond the suitability of the nremises themsclves 1s not denicd, a
1license should be granted.

It z)pcars thot on March 9th, 1936 resupondent cdepted
a resolution limiting the number of plonnry retuil distribution
licenscs to ten, and that at that time thore werce cight of such
licenscs outstaonding. Only sceven of such licenses werc outstund-
ing 2t the time appellant's apo licntion was considered. Aadmnitted-
ly, therc were vacancies under the resclution wnd, in the absence
of vther evidence, apocllant's application should hoave boeen
granted, Eiscn vs., Plainficld, Bullctin #68, Item 1&; Sosnow vs.
Froehold, Bullotin #6838, Itcm 13,

Therce remzins to be considered, however, the question s
to whether or not, desvite the vacencics under the resclution, ro-
shondent was Justified in denying the license becausce there wre a
sufficient number of licensed premisces in the immedicte vicinity.
The vremises for which a licensc 1s sought arc located in the heaort
of the businecss district of Millburn. A distribution licensce was
issued in 1934 to @ former tenont who cunducted o delicatessen
thercin., Her license was rencwed in 1935, A receiver for the del-
icatessen wais oppuinted some time in Moy 1936. The business was
closed during that month, and in June the owner of the delicates-
sen was adjudged bankrupt. On July drd, an.licont lcascd the
oremiscs and applied for a license, which wus denied for the
rcasons nerctofore sct forth. The evidence further shows that
distribution liccenses aorc outstanding for srermises known s 327,
567, 343 and 347 Millburn avenuc, and consumption licenses for
premlses known as 811 and 3kl Millburn avenue; that o distribution
license 1is outstanding for #6 Main Street, and 2 consurmption 1i-
cense for premises ot 35 Muin Strect, both of which are in close
nroximity to Millburn Avenue. The section is, therefore, well
supplicd,

I find that the denianl was nmade in good faith and boased
on reasonable grounds.

The zctlon of respondent is, thcereforc, affirned.

D. FREDERICK BURNETT,
Comuissioner.

Date

(@)
ea

February £0, 1937.
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APPELLATE DECISIONS ~ VUONO v. BELLEVILLE
SAMUEL VUORO, )
Appellant, )

)

ON APPLAL
CONCLUSIONS

—VS—

BO.RD OF COMUISSIONEES OF
THE TOWN OF BELLEVILLE,

ﬁcsponuent

)
)
-)

|
|
i
|
i
!
]

Joseph P. Dallancgra, bsq., attorncy for appellant.
Lawrsnece E, Kecnen, uq., attorney for hespondent.

Y THE COMMISSIONLRS

This 1s an appcal from respondent's cenial of appellant's
application for rencwal of pJLﬁLry retall consumption license for
premises locatced at 190 Passaic avenue, Belleville. In support of
its action, respondent asserted In its answer (1) that appellant is
not a fit person to antinue holding o license, and (£) that there
are a sufficient numbcr of consumption ll@xnﬂ ;s outstanding to
rect the requirements of the neighborhoo:

The licensed building was crccted in 1984 and was partic-
ularly designed for the conduct of a tavern. The first license
therefor wos issued to appc‘iﬂnt Samuel Vuono, in Octcber 1934 and

Wos rcenewed in Junc 197 applicetion for renewal for the current
license period wos duly muOU in Junc 1936 but this apolication was

denica by a vote of three to two. The deciding vote was ¢ist by
Commissioner Gcr&rd, who testifled that upon his return to Belle-
ville on #day 24, 1936, from an cxtended trip, he was zuvised by
two members of the b)mm1381on that they had ”cert vin evidence
cgainst Mr. Vwono's plazce. In T@ll*nbc upon this St°+3Mbnt which
refa P“c& tu an allegoed incecent dance held on Harch 30, 1935, he
opposed renecwal. The evidence 1ntfuuuce. at the hes rzug on UPOUQl
established thit following recelpt of an anonymous complaint that
an incecent dance was to be hield at appellant!s tavern, police
officers visited the tavern on the evening of March 30, 1955, ar-
rested a fomele entertainer and brought her beforce the local
Recorder. No complaint, however, was ever flled and the Recorder
testified that the *VlQane produccd before him did not g¢stablish
that any incdecent performance haa ouvcurred. The same entertoincr
danced at another place on the scumoe zvening. Although there was
confliicting testimony as to whether the appellant was in attend-
ance, therc¢ was no testimony to estabiish that any inaccent per-
formance occurred. The cvidcnco on appeal, therefore, failce com-
pletely to ¢stablish wl:at any indecent periormance had occurred at
the licensecu prerdiscs or elsewncre unucr the appellant's super-
vision.

In further bhpﬂ«lt of its contention that appellant was
not a fit werson to hnld & license, responcent introwuced Lestinmony
pertaining to a fight Which ocecurret on March 5, 1956 outsiue the
licensed premises. This tostinuny established that an argupent
between two of appellant's custoners hu an on the licensed premiscs
and thot appellont told them to go outsice if they wanteo to fight.
They ¢ic sz and appellant latcr particiunotad in the nelee vwhidch
scecurred Nutside the licensed osremises. There wos contlicting evi-
dence os to the justificztion anc extont of appellant's participa-
tion. In any event, however, this single instance woule hordly be
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sufficient to warrant a denial of appellant's application for re-
newal, particularly in the light of the substantial evidence intro-
duced on behalf of the appellent to establish his good character,
that. the licensed premises were conducted in orderly and proper
fashion, ancd that there had never been any complaints or charges
against the conduct of his business. Cf. auletto vs, Camcen, Bul-
letin #1387, Item 3.

In support of its second ground for denying the applica-
tion for renewal, certain of the Comnissioners testified that there
were enough licensed premises in the vicinity. When appellant
first obtained a licensc¢ the nearest licenscd place of business in
delleville was approximately- two miles distant. On January £8,
19368, respondent transferred a license held by William A. Kent to
premises situated approximately one-half mile from appellant's
place of business. Presunably the character of the neighborhood
has not been altered and inguiry may well be made as to the reason
for permitting the transfer of Kent's license 1f a single license
for the vicinity was considered sufficient by the Commissioners.

In any event, however, it would require a complete disregard of
equitable considerations to sanction the termination of a licensed
place of business which has been conducted properiy since 1934 on
the ground that another placc, subsequently established, sufficient-
1y meets the nceus of the community.

At the hearing 1t was urged for the first time on behalf
of the respondent that appellant had made a deliberate misstatement
in his application and that accordingly the re¢spondent's action
should be affirmed. Although appellant'in his application for 1i-
cense deniled having been convicted of crime, the records of the
Belleville Police Department disclose that the appellant was found
guilty on June 20, 1980 of assault and battery and fined $50.00.

On June £7, 1930, sentence was suspended. appellant testified that
the assault and battery charge resulted from a fist fight; that he
was released in the custody of his counsel and was not "locked up®;
and that he discussed the matter with his counsel who filled in his
applications. His counsel testified that he thought the charge had
been dismissed and that he had filled in the appellant's applica-.
tions in accordance with his recollection. It is not suggested
that the crime involved moral turpltude and uncer the circumstances
I conclude that the misstatement was not intentional and does not
constitute sufficient ground for denial of the application for
renewal, The application should, however, be corrected forthwith.

The action of respondent is reversed, with dircctions
that the license applied for be issued, provided, however, that
appellant files feorthwith corrccted application in accordance with
these Conclusions,

D. FREDERICK BURNETT,
Commigssioncr,
Dated: TFebruary £1, 1937.
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15. APPELLATE DECISIONS - LYSAGHT v. DENVILLE.

CHARLES E. LYSAGHT, )
fpperiant, ) ON APPEAL
—~VS—
CONCLUSIONS
TOWNSHIP COMMITTEE OF THE ) us
TOWNSHIP OF DENVILE, )

Respondent
Harold Simandl, Esq., Attorney for Appellant.
Joseph P. Hughes, Chairman of the Township Committee, for
the Respondent.
BY THE COMMISSIONER:

This is an appecal from the denial of appellant's application
for a plenary retail conqumptlon license for premises located in a
building on Main Street, known as the Lysaght Block, in Denvilie.

The good character of appellant 1s unquestioned. He now
holds a plenary retail distribution license in Denville within a
very short distance of the proposed location.:

Fach of the members of the Township Committee appeared and
testified at the hearing on the appeal. Four opposed the application
and one favored it.

The Chairman of the Township Committce stated that one of
the recsons he voted against the application was that he believed
there are a sufficient number of consumption licenses issued in Den-
ville and that no new licenses are necessary. He further testified
that he favored enacting an ordinance limiting the number of consump-
tion licenses to be issued to the number presently outstanding, ten.
Two of the Committeemen were likewise of the opinion that there are
enough in Denville, although one of these two is opposed to a formal
limitation becatise he believes it may provide an opportunity for
politics to creep intoe the licensing question. The fourth Committee-
man was of the opinion that a municipality should accept as much
revenue and issue as many licenses as possible and leave it to the
natural law of economic competition to solve the problem of over-
crowding. He explained his vote against the application on the
ground of the number of people who objected. The only Councilman
who favored the application has for several years advocated the
adoption of a formal limitation, but at the hearing stated that the
number fixed should include appgllant not because the municipality
needed the additional place, but becauqe of appellant's good charac-
ter and the fact that at the time his application was filed there was
no limitation.

Thus, four members of respondent Committee are of the
opinion that there are & sufficient number of licenses outstanding in
the municipality; three are in favor of & formel limitation; and the
fifth is more intcrested in obtaining revenue without regard to the
social consequences of overcrowding.

After denying the application respondent Committee instruc-
ted its counsel to draw an ordinancce which, among other things,
would limit the number of licenses to those presently outstanding.
Final adopti a of this ordinance, however, has been withheld pending
the determination of the instant case, the idea apparently being
that 1f the denial is affirmed thc number will be fixed at ten, all
of which are presently outstanding, and if the denial is reversed
in these proceedings the number will be fixed at eleven. This com-
mendable attitude 1s matched only by the fair though strenuous ef-
fort made on oral argument by the attorney of appellant in the effort
to convince me that the reason given by the majority of the Commit-
teemen for the denlal was ndt the true reason which motivated them,
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but on the contrary, they were unduly influenced by the vigorous
objections of certain residents.

This is a hard case to decide against appellant in view
of his character and the suitability of his place but, after rea
the record twice with scrutinizing care, I find nothing to impeach
the good faith of the Township Committee In making their declsion
that there are a sufficient numbcr of licenses already issued, nor
‘do I find any error in their determination. Hence, although 1here
is no limiting ordinance, the municipality may properly refuse to
issuc a licensc where thgrc are a sufficient number alrecdy issued,
Bumball v. Burnett, 115 N, J. L. £54, Bulletin #79, Item 9;

Haycock v. Roxburv, Bulletin #101, Itum 3; Re_ Renton Bullbtln;ﬂlb
Ttem 8; Palmer v. FEnglishtown, Bulletlm #1186, Ttem 4; Casgio v,
Roselle Park, Bulletin #1&7, Item 7; Farlcy v. High Bridge, Bulle-
tin #151, Ttom 13. '

Appellant further argues that public necessity and conven-
ience would be better served by the issusnce of o license to him
because he intends to operate a popular-priced restaurant and grill,
and because there 1s no similar establishment in the community.
There is, however, a hotel immediately acrogs the street which
serves meals at regular hours; an inn called "The Stage Door! some
300 feet away, which serves food; there are scveral other eating
nlaces in. the vicinlty serving sandw1cnc and the like, A Minister
testified that there are no less than eight eating places within
threc-quarters of a mile, or a mile at the most, all of which serve
some kind- of food such as appellant plans to serve; that there are
a number of eating places, lunch places and rast“ur ants within 500
or 600 feet of appellant's proposcd location, and that he has eaten
in these places at various times and knows that they serve good food,
The burden of proof has not been sustained on this point.

The action of respondent is affirmed.

e e e
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Commissioner.

Dated: February £2, 1937.
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