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Stanley W. Bradley, Esq., Attorney for Objectors. 

BY THE COMMISSIONER: 

Appellant appeals from the denial of her application for a 
plenary retail consumption license for premises located at 265-267 
Queen Anne Ro.:::.d, Bo goto. o 

Hespondent denied the~ license becL~use (1) numerous persons 
residing in the vicinity objected to the issunnce thereof; (2) the 
issuance of the license would result,. it vms thought, in too many 
saloons in the immediate vicinity. 

Appellant seeks a license for n corher store in a building 
conteining five stores with apartments above, located nt the south­
east corner of Queen Anne Road nnd Fort Lee Road, Bogota. This 
building is in a section zoned for business., The southwest corner 
of Queen lmne Roe.d and Fort Lee Ron¢l., Bogota,. on which is erected a 
gasoline station; is likewise zoned for businesso Queen Anne Road, 
southerly of the corners described, is predomin2ntly residenti2lo 
Fort Lee Road is the dividing line between Bogota on the south and 
Tecmeck on the north. ~ueen Anne Ro2.d .continues northerly from Fort 
Lee Road through Teaneck. There nre stores located on the northeast 
and northwest corners of Fort Loe Road and Que8n Anne Roc.Ld, in Tea­
neck, and also along liueen .Rnne R.o.'.ld in Tee .. neck for some distance 
north of Fort Lee Ronde 

The majority of the objectors reside on Queen Anne Rand, 
Bogot.:t, to tho south of the prE-;mi.ses in question 3.nd in tho immedi­
ate neighborhood. They object be ca.use the issua.nce of the license 
would depreciate the value of their property nnd because they have 
been o.nnoyed frequently by the actions of intoxicated persons. Thei-r 
first reason for objection being general in character is not a suffi­
cient reason for denying u. license to a pl.2ce located in a business 
district. Katz Vo Cald1!Y8lh, Bulletin /1140, Item 1}3, and ccises there­
in cited. As to ·their second rcuson, the evid8nce shows that the 
objectors have been annoyed on m2ny occasions by intoxicated persons 
who they believe came from taverns in Tec.meckc Their complaints, 
which were never brought to tho attention of the police authorities 
either in Bogota pr in Teaneck, are directed against the·manner in 
which Teaneck licensed places hc~ve been conducted. This tsstimony, 
howevEr, would not be a sufficient reason for denying 2ppell~nt's li­
cense because it cannot be presumed that appellant, whose qualifica­
tions are not questioned, would improperly conduct her place of busi­
ness if granted n licenseo ThGse objectors contend also that there 
are enough plc.ces in the imrnedinte vicinityo Their objections, how­
ever, on this ground stand or fall with the validity of the second 
reason assigned by respondent fo~ denying the license. 
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In considering the second reason alleged by respondent for 
the denial of the license, it is necessary first to describe the li­
censing situation as it existed in Bogota at the time of the denial 
and the hearing of this appeal. There was and is no ordinance or 
resolution limiting the number of licenses to be issuE)d. Three li·­
censes were outstanding at that time; one on Queen Anne Roacl, about 
three~tenths of a mile south of the premises in question, another 
on the same road about a block further south; the third on Fort Lee 
Road at the railroad, about one-half mile to the west. 

The determination of the question o.s to the number of .li­
censed premises ·which should be permitted in any given vicinity is a 
matter confided to the sound discretion of the issuing authori.ties. 
Kalish v. Linden, Bulleti.n 11?1, Item 14; Cascio v. Ros(-:.lls Park, 
Bulletin #127, Item 7; Farley v Jig;ti_Bridge_,_ Bulletin 1?151, Item 13. 
Respondents may, however, take into ~onsideration the licenses out­
stnnding in an ndjoining municipality j_n determining whether the im­
mediate vicinity is sufficiently supplied. Skwara v. Trenton~ Bulle­
tin ~1::57, Item 7; Hpycock v .. RoxburL Bulletin #101, Item 3. There 
are three licensed places in Teuneck which are near the intersection 
of Fort Lee Road and Queen Anne Roo.d -- one located on the northerly 
side of Fort Lee Road about three blocks east of Queen Anne Road, 
and two located on Queen Anne Road within two hundred fifty and three 
hundred fifty feet respectively of Fort Lee Roada Until a short time 
ago a fourth licensed place was in existence on the northerly side of 
Fort Lee Road in Teaneck, a short distance east of Queen Anne,Rond and 
almost directly opposite the 'premises in questionJ but this licensee 
is no longer in business. 1 

If this were al 1, I would be inclined to agree thn t there--· 
are a sufficient number of licensed premises in the immediate vicini­
ty, especially in view of the fnct ·that eight objectors appeared at 
the hearing and testified that tho premises licensed in Teaneck were 
sufficient to take cate of the needs of persons residing in that 
neighborhood, and 2.lso the testimony of the Mayor of Bogota, who 
stated that in his opinion the three licensed places then existing in 
the Borough· were sufficient and that numerous requests have been made 
to him to limit the number of licenses. 

It appe2rs, however, that after the hearing of the appeal of 
this case, namely, on January 28, 1937, respondent issued a fourth 
license to Westa, for premises at 20 E. Fort Lee Road, near the rail­
road. This fourth license was issued to a bowling alley located 
within about one hundred twenty-five feet of the existing licensed 
place on Fort Lee Road. Upon receipt of this information, 2n or~l 
argument was ordered, at which the_ attorneys for o.11 the parties ap­
peared and fully 2nd fD:irly argued the effect thut the issuance of 
this fourth license issued should have on the appeal herein. Re-
spondent argued that the issuance of this fourth license to a bowling 
alley should not aff~ct this appenl because the new licensee catered 
only to those who came to his placs for the purpose of bowling, and 
did not sell to the general public. Tho fact remains, however, that 
his license gives him the right to sell generally and I feel, there­
fore, that this license must be considered on the same basis as any 

·other license issued for consumption purposes. Appellant argues that 
respondent has not u~iformly applied its alleged policy and, there­
fore, should not be permitted to assert it now. Karpf v~-~~mdon9 
Bul_letin f/66, Itom 3; Brrt_:tagliQ~Y.!._filassbor?.l.. Bulletin ://66, Item 4; 
De Vi to v. No.rth Ar ling.ton 'l Bulletin 7¥160, Item 1. 

In BattQ.gli_Q;_v. Gla_esbor.£..i. supriJ:i I said: 

"Although a particulo.r locality in o. municipality is 
abundantly supplied with licensed places so that the 
issuance of c.n addition:il license is undesirable, 
nevertheless, licenses mc1y properly be issued f~ other 
portions of the municip::i.lity. The mere fact, therefore, 



BULLETIN NUMBER 163 SHEET #3 

) I. 

tho.t more licenses hnve been issued in another neighbor­
hood than presently exist in the vicinity in ~iliich ap­
pellant's premises are located, does not indicate that 
respondent is arbi trar,ily and without uniformity apply­
ing an all~ged municipal policy in unfair discrimination 
of applicants in the absence of a showing that the two 
neighborhoods are similar." 

It appears, howeverj in this case tho.t the neighborhood in 
which "the Westa license was issued is substo.ntially of' the same 
character as tho.tin which appellant's premises are located. The 
Westa premises and appellant's premises are both located in small 
business sections of the Borough, approximately orte-hQlf mile apart, 
along Fort Lee Road. To deny appellant's npplication upon the 
ground that there w8re sufficient licensed places in the ~icinity 
of her premises und thereafter to gr2nt the Westa license within 
one hundred twenty-five feet of an existing place, soems under the 
circumstances· of this case to be discriminatory. 

The .action of respondent is, therefore, reversed. Re­
spondent is directed to issue the license as applied faro 

Dated: February 14, 1937 . 

D. FREDERICK BURNETT, 
Commiss1onero 

. APPELLATE DECISIONS GOLDBERG v. LIVINGSTON TOWNSHIP. 

ABRAHAM GOLDBERG, 
Appellant, 

-VS-

TOWNSHIP COM1"\1ITTEE OF THE 
TOWNSHIP OF LI"iNGSTON, 

) 

) 

) 

Respondent ) 
~ - - - - - - - - - ~ - - - - - -

ON APPEAL 
CONCLUSIONS 

Edward Gaulkin, Esq., Attorney for Appellant. 
Alfred Jo Grosso, Esqo, Attorney for Respondent. 

BY THE COMMISSIONEH~ 

Thj_s is an o.ppeal from denial of an application for a 
plern~~ry reto_il distribution license for prt:miBes locl.Ltcd at 525 South 
Livingston Avenue, Livingston. 

Respondent denied ths license contending (1) it is soci,~-:.lly 
undesirable to have 2 lic8nsed plncs in proximity to a church and 
school; (2) th(:re nro 2. suffi.cient number of lj_censed pl:'.1ces in the:; 
vicinity; (3) appellnnt's premises are within two hundred feet of a 
churcho 

There are twelve to fifteen business zones in Livingston, 
including one E:~t Northfic~ld Ctmter. The prern1scs for which the .li­
cense is sought arQ lociatcd in a business building two stories in 
height, known c.s the: Livingston Stn.te B.:.:.nk BuiJ.di.ng,, and locnted at 
Northfield center. There are numerous stores in this building on 
both sides of the storE; for whtch the e.ppli.co.tion is sought. This 
building faces on South Livlngston Avenue, and also on East North­
field Roado At the time the applic~tion was considered by re­
spondent, ·-=-.!.ppellant submi ttod plans which showed t-1i10 entranct;:s to his 
premiseso One entrance, described throughout the tcstifilony QS en-. 
trc.mce '1B 3 YT fo.ces on South Livingston Avenueo The otlwr entr.:mce_9 

described throughout the testimony o.s entrance "A," would face on 
East Northfl·~~lci Ro.:i.d o Th~ Northfield Baptist Church is loc~ltc~d on 
the opposite side of East Northfield Road, at the corner of South 
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Livingston Avenue. There is a great deal of testimony as to the 
, distance between the entrance to the Baptist Church and ontrc.ncc:~ "An 
of appellant's premises, which would be the entrance nearer to the 
church. Different results are arrived at in dotermj_ning tha.t dis­
-tance because of differences of opinion as to the normnl way that a 
pedestrian would properly walk from the nearest entrance of said 
church to the nearest Gntrnnce of the premises sought to be li­
censed. Cf. Bulletin f/48, Item 11. For reasons' hereinafter sts. ted .? 

it is unnecessary to determine that distance exactly. It &ppears, 
in any event, that th0 premises are in close proximity to tbs church. 
The entrance to the Roosevelt School is about three hundred fifty­
cight (358) feet from the premises for which the iicensc is soughta 

If this were all the evidence, respondent's action would 
be sustainc:d. The minimum requir0mEmt set forth in Section 76 of 
the Control Act does not depriv8 issuing authorities of the right to 
decline to issue licenses for premises reasonably considGred by them 
as being too near churches or schools but nevertheless beyond two 
hundred feet. Serafin v ·~:2:XQD_rw . .l.. Bulletin ::;1-107, Item 3, and cases 
therein citc::do 

It nppoars, however, that ther8 is another business section 
in Livingston known ns Livingston cunter, which is of substuntL~Llly 
the same ch~ractcr ns Northfield center. At Livingston center re­
spondent has issu0d plenary rotQil distribution licenses for tho 
past few years to two stores -- one operated by the Gr~at Atlantic 
o.nd Pacif]_c Tea Comp2ny, the other by Hockenjos. Both of those 
latter sfores are onl'y slightly beyond t~vo hundred feet .from the 
Livingston Baptist Church, and both of these licenses were is~3ucd 
despi.te the objection of that church which was mcide e:.t the time 
these liconses were originally· issued. It nppears also that a li­
cense has been issuud to a place about seven hundred feet away from 
n school. Under these circumstances it does not nppcur that re­
spondent hns adopted any policy not to issue licenses to places in 
.proximity to churches or schools, or, if such policy has been adop­
ted, th::it it ho.s been uniformly applied. A policy which is not ap­
plJ.ed f2.irly nnd unj_formly is of no moment on r:ppeal.. Skwara ~ 
Trcmtofu Bulletin #57, I tum 7; Barbuto v. Trenton.9 Bulletin ~{56, 
Item 5; Budt.~nstcin v. Atl:::.ntic Cii:i.,_ Bulletin 1r14t±, Item 6. Hcfus::i.l 
to issue ~ppollant's license because of alleged close proximity of 
his premises to n church and school is unreasonably discrimin2tory 
under the circumsto.nces of this caseo 

Considering the second reason advanced by respondent, th~ 
evidence shows that n consumption license has been issued to a 
Mrs. Pitschcr for ~ ploce nbout one thousand f8et awny from North­
field centE:~r, cmd th(.~t the next nearest licensed pLtes is l:.'bout a 
mile away. Num0rous wi tncsscs were produced by o.ppelLmt, who tes­
tified that Northfield center i~ a shopping cent5r similur in char­
acter to Livingston center which is about tvi"o z.nd ono-h:tlf miles 
away, nnd which has two distribution storeso These witnesses t0sti­
fied that th8 issmmce of the licen.s0 \rmuld be a convenience to them 
o.nd to others residing in th2t section of the Township, and th.:Lt 
Mrs. Pitscher conducts n restaurant and does not enter to package 
trndE::. A pc.c·1mge good..s ltconso fills -n need qui tE:i cli stinct from 
that supplied by th~ tav8rn. It m~y well be an important m~tter of 
soclal convenience G.nd neccss1ty that such a lJ.ccnse be grantE.:cl .. 
Budd .Lo.ke Market2 Inc_. v. Mount OlivG..1. Bulletin 17-160, Item 6. The 
popul:i ti on of Li v::i.ng ston is four tho1..1sand" Its arc-;:: is "L:~.1o73 squurl; 
mileso The only distribution lj_censcs outst'J.nding :u0 those at 
Livingston centero Under Cill the circumstnncc~:;, I find th:_Lt ,:.:.pp€l­
l.:mt ho..s SllStc.ined the burden of proof in sho;.ving tlv:~.t :·~n o.ddi.t:Lonal 
distribution license is needed.at Northfield center. 

It rc2m&ins to be considered whothcr or not tlw prcmi~)CS .:1r;:; 

Gctu~lly within ·two hundred feet of a churcho If so9 th~ liccns0 
cannot be issued. Measuring various courses from th~ ncnrbst 
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entrance of the Northfield Baptist Church to entrance "A'' of appel­
lant's premises, the measurements vary from a maximum of 228.55 feet 
to a minimum of 180001 feet. It clearly nppe~rs, howev~r, that en­
trance HBH to appellant's premises is 32.7 feet further removed from 
the church, so th2t said entrance TYB" is at least 212.71 feet from 
the entrance to the churcho App~llant, at the hearing before the 
local Bo:J.rd, offE~red to close entr2nce "Aon At the hearing he tes­
tified that he was still willing to do that. If entrance "A" .is 
permanently closed, -and entr2.nce HBU is the only entr:::~nce to o.ppel­
lant' s premises, then the issuance of the license is not prevented 
by the terms of Section 76 of the Control Act. 

Appellant has offered not to display neon or other signs 
advertising wines or liquors. His offer is acceptedo It relieves 
considerably the offense to religious sensibilities. 

Accordingly, the action of respondent is revorsed on con­
dition that o.ppellant permanontly close entrance 0 A,H nnd upon the 

,further condition that the only ontro.nce to o.ppGllant's premises 
sho.11 be the entrance describc:;.~d as HBtv entro.nce, and upon the fur­
ther condition that no neon or other sign advertising wines or 
liquors be displayed on the licensed premises or be visible from the 
outside thereof. Respondent is directed to issue the license as ap­
plied for, subject to these several conditions. 

Dated: February 15, 19375 

DQ FREDERICK. BURNETT, 
Commissioner. 

3.. WINE PERMITS ·- GIFT OF wnrn MANUFACTURED THEREUNDER - NO OBJECTION 
TO MAKING A GIFT OF SUCH WINE PROVIDED IT IS REALLY AN OUT-AND-OUT 
GIFT AND NOT A SALE ..., HEREIN OF THE TERM TYFOR PERSONAL CONSUMPTION 
ONLY .. " 

J. Lindsay de Valliere, Deputy .Commissioner, 
State Tax Dept., Beverage Tax Division, · 
Trenton, New Jersey. · 

Dear Commissioner; 

February 15, 1937 

I have yours of the 9th with enclosed list of Special Wine 
permittees who hnve reported to your Department gifts of wine which 
wns manufactured by them for their personal consumption. 

Section 75A of the Control Act provides for the issuance 
of Special Wine Permits for the manufacture of wine for personal con­
sumption only. The purpose of this Section was to permit the manu­
facture of wine for person~ll consumption by persons, most of whom 
are of forrdgn extractj_on u.nd who believe the privilege of mc:~king 
wine is a God given right and thereby keep it under control and so 
prevent wholesale violation of the Control Act. As you know, the 
legislative policy in respect to the issuance of these permits has 
been extremsly liberal as i'.ndicatcd by the provisions which permit­
issuance without investigation, inspection, hearing or advertisement. 

The question of gifts of wine which has been manufactured 
for personal consumption was considerE~d in re Smi tQi Bulletin 1V:?8, 
Item 11.. There, in ::mswer to the inquiry: HWine thn t is made D. t 
homo and for home consumption - may the maker, after 9ecurh1g his 
$1.00 permit, be permitted to serve wine to h!s guests or friends in 
his ovm home without making himself lic..ble for [t fine from your de­
partment," I ruled~ 
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"The :mswer is in the affirrna ti ve. Having complied vvj_ th 
the law,t the maker muy serve his guests and friends as 
freely n~,he would food - always providing that it is a 
bonJ. fide out-and-out gifto Under no circumstances mo.y 
he sell such wine.wt 

If the words "for personal consumption onlyu were strictly 
construed, then the holder of o. Special Wine Permit could not even 
serve c. glass of wine so m~1de to members of his own fc:.mily or to 
guests dining at his home. This would be fJr fetched and defeat.the 
very purpose of the provision for· such permit. Following the same 
reasoning, there is nothing wrong for o. permittee to give bottled 
wine to a friend or guest to take home; provided, of course, it is 
really a gift and not a sale. 

Hence, unless the gifts referred to in your letter were 
not of n purely gratuitous nature, they do not constitute a sale 
within the meaning of the Control Act and, therefore, do not warrant 
action by this Department. 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

4. SOLICITORS' PERMITS - MORAL TURPITUDE - FACTS EXAMINED -
CON-CLUSIONS. 

February 11, 1937 

Re: Anplico.ti.on for Solicitor's Permit - Co.se No. 44~ 

.Applico.nt huving admitted in his questionn3.ire ·th~~ t he 
hnd been convicted of manslaughter in 1926, n hearing was held to 
determine .whethor the crime:; for which he was convicted involved 
moro.l turpltude. 

Applicant testified that on the evening in question he was 
returning from work on a motorcycle; that a man who was · ch .. 1 ving o. 
Ford automobile in the same dirGction had caused his automobile to 
collide with applicant's motorcycle; that the man attempted to run 
mvay but wo.s brought ·bacl-c D.nd later struck c~pplicont on the:~ shoulder; 
that o.pplico.nt nsked the other men TY to take it easy" but that the 
other· nan ag~_:.in attempted to strike him. Thr~reupon applic~mt puriched 
the other man, who fell, hit his head on the pJvoment,, fractured his 
skull o.nd died the same d2y. Applicant was later indicted for man­
slaughter, pleaded non-vult, was sentenced to n year in the County 
Penitentiary and served nine months and twenty-one days. Applicant 
f.urther testi:fied at thE:; hearing that hG hctd never before met the 
mc:m whose deo.th he caused, and thD.t lw later learned that the other 
mnn w~s irttoxicated at the time of the accident. 

·'.rh~~ question to be decided here is not whether under the 
circumst~nces applicant wns guilty of the crime of mnnsl2ughter, but 
simply whether thE.: crime involved mor[A-1 turpi tudc~ o In the case of 
O. S. ex rel Meyer v. Day, 54 Fedo 2nd 336 (1931), the Court sGid: 
"It is in the intent ths.t moral turpitude inheres.u The Courts hc:.ve 
held that conviction for m.:·mslrmghter through neglect or reckless 
operation of an auto without intent to injure decedent was not con­
viction of a crime involving mor,~:.l turpitude. In r(;; DiCola 2 7 Fed. 
Sup., p. 194 (1934). While it is true, that the present cc.:.se i.nvol ves 
more than mere negligence, it does not ~ppear that the ~pplicnnt con­
templated the disastrous result which followed th0 blow he struck, 
and which result may he::.ve been duo in part 2. t, loo.st to the condition 
of the other man. Each case of this nutur8 must be decided upon the 
facts which e..ppear. Under the facts of this case I do not believe 
the crime for which the applico.nt wns convicted involved morc.~l turpi­
tude. 
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It .is. rec.om.menC.led that the permit. be granted o 

Appr.oveq: 
Do FREDERICK BURNETT, 

Commissioner .. 

Edwa~d Jo:Dorton, 
Attorney~in-Chief o 

. q. DISCIP.LINARY PROCEEDINGS ·- . ILLICIT LIQUOR -- OUTRIGHT REVOCATION. 

.Jacob·Van Hook, EsQ~, 
Borough Clerk.? 
Wallington, N .. Jo 

Dear M~. Van.Hook: 

February 14, 1937 

I have staff report and your certification of proceeding 
before the Borough Council of Wallington against Jack·coopersmith, 
charged with -having '.possessed .illicit alcoholic ·bev8rages, ·and note 
the licensee was o..djudicated guilty ·and ·that his .·license was re­
voked. 

·Passing .no opinion on the merits of the case because it may 
come before-me by way of appeal, I ask that you ·express to :the 
members of the Council my thanks _for their prompt 8.nd saluto.ry ac~ 
tiono Such .a drc~_stic pen.:1lty is encouraging to ·those honest licen­
sees who scrupulously. obe·y the :law;. They :often compl[~in that they 
po.y high license fees,, handle .nothing ·but .legitimate .liquor, but so 
.often get little or no protection ng~inst cheaters in thGir ·trade 
who ·:tc::.ke a .chance to reap a mo..jor ,pro·fi:t -if not -detected, but if 
cnught, get off with 11tt1e or no .punishmE.mt... CheatE:·~r:s tn the 
liquo.r .bus-iness ho.ve no .place in the present orde.r -of things o 

Sincerely yours, 
D: .• , Ji'REDERI CK -BURNETT, 
C omrni s s ion er,. 

6,_• RU.LES CON.C'ERNING CONDUCT OF .LIGENSE~S .AND US.E OF LICENSED 
-PRElVLISES CONSTRUED - .LOTTERIES - MERE POSSESSION OF LOTTERY 
TI.CKETS ON LJCE.NSED .PREMIS-ES rs NOT A VIOLATION" 

My dear .Commissi.oner:; 

Will -you kindly o.dvise whether the possession of lotter.y 
slips or lottery .book:s on the p·erson of a. li,censes while on the li­
c.ensed premises, -o.nd/or the possession .of lottery .slips or lottery 
books on the lic.ens.eP. pre.mtse s constttute a viola ti on of the Rules 
-Concerning C.onduct of Licensees and Ust; cf Licensed Premis·es Q 

·i woul4 greatly appreciate your advising whether or not n 
iicensee hnving such slips or books on the premises or on his per­
son whil~ on the licensed premises would come within the rules. 

Very truly yours, 
LOUIS J. GOLDBERG, 
Assistant City Counsel of the 
City of Orc:mge. 
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Louis J. Goldberg, Esqo, 
East Orange, N. J. 

My dear Mr. Goldberg: 

SHEET /18 

February 15, 1937 

Re: City of Orangu. 

Rule 6 of the St.:1te Hules Concerning Conduct of Licensees 
provides: -

- HNo licensee shall allow, suffer or p<::rmi t any 
lottery to be conducted, or uny ticket or participation 
right in any lottery to be sold or offered for sale, on 
or about the licensed prf.::mises o" 

It prohibits the conduct of lotteries or the sal~ or offering for 
sale of any lottery tickets on or about the liconsed premises. It 
mo.kes the 11censee fully responsible to se(::; to it that on hi.s prom­
j_ses the: m.:::mdate of the rule is carried out. Knovlledgc on the p~.rt 
of the licensee is not necessary to constitute a violation. 

Possession may be u .. link in a ch2in of proof of s2le but 
of itself is not nn offunce. The rule does not prohibit mcre pos-

. session. If c_ mcm h2s lottery tickots in his pocket, whether he be 
custo~er, licensee or employee, .and all thnt he does is keep them 
in his pocket out of sight, there is no violation. 

This I deem to be wholly reasonable. Wo say that licensees 
must bt: held fully responsible for c..ny unlavvful conduct on their 
prt:~mis8s whether with their knowledg2 or wi thou to But a licensee 
should not be held responsible for tho conduct of others unl~ss 
they do something or perform overt actso 

Very truly yours, 
D. FREDEHICK BOHNETTJ 
Comrn~ssioner. 

(. COURT DECISIONS - MOTOH FINANCE COHPOHiiTION vs. DEPAHTI\t~ENT OF 
ALCOHOLIC BEV~HAGE CONTROL - ON APPLIChTION FOH ~fl{IT OF CERTIORARI 
TO REVIEW FOEFEITOHE OF SEIZED VEHICLE - WRIT DENIED (SEE _BULLETIN 
163, ItE0m 8) 

February 15, 1937~ 

Gontleuen: 

In the natter of the UJ)lication of Motor Finance 
Cor)oration for a Writ of certiorari t:~ review thG tecision of th~ 
Cc).rt1r::dssioner in regard to an auto:c10bilc used by one Stewart in the 
transiJortation of intoxicating liquors and seized by the Connissioner 
on th3t account, I c0nclude that the apJlication should be Jeniedo 

It Coes not seem to b8 disputea but that the autoLlobile 
in questj_on WtLS "unlCJ.wful )r::>j_)ertyri in the intenc~uent of the 
statute, so the ca so secns L; turn on .1.x1ragr:1ph n fH of ~3ectLm 
64 of the Buverage C~ntrol ~ct. This uuthorizes the Co10lissi0nor 
on being satisfied of a bon2 fide an~ v2lid lien, ~nJ that the 
hole'. er · therebf "ho.s actec.~ in ·good faith cm( had no knowledge of 
-3~ ~~ such fo.cts o.s woul-cL hav(~ led c-.:. person or .:)rCt.in.::~ry /)ruJ.crnce to 
discover TV (the unlawful use tu which the iJrOiJerty vms put) to 
recognize the validity of the lien. But·such rec0gnition is ex­
~Jrc~ssly comni ttsd to tho discretion of the Cor.ir.:issioner. 
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There is nothing to show 2ny unlawful use existing at 
th(; tirJe of the s::1lo to Stewart, or at the tir.10 of the isslgnnont 

·or the conditional sale contract t~_the Finance Co. The date of 
both was April 24, 1936: The s0izutu for unlawful usu c2uu on 
the 27th when illicit liquor was being trc:~nsferred froD the car 
to a building. I think the stCI.tutc· means discovery of a :i;.yrcsent 
or )ast uso, and not of a future unlawful use. Tho ruling of 
tho Deputy Comuissi~ncr seems t~ go on tho groun~ that the 
Finnnce Co. should have learned enough about Stewart in advance 
to anticipate that there woulC~ be an unlcnvful use. At this stngo, 
I dJubt that the statute intends to ic~os0 such an obligation in 
c.. c:::isc where thl.; i:JUrchasor is not a· rcj)uto( violator of tho 
liquor lawo 

But ~ssuming all this, the uattGr of recognizing a lien 
is still left to th0 discrution of the Conuissiorwr by tho statuteo 
Renea such n:r;cc.Jgni tionH is not r.:.::::.nc:'..utury,; In the i:jrescnt C,:J.So the 
discretion not to rocognizc is bnseC ~n the fnct ~s foun2, that 

.Stew.:J.rt hetC:1. n bci\l crir:iin::.tl rocorc~" cmc. thElt reasonable investigution 
woul~ have discovered-this nn~ led ton refusal by the Finnnce 
C~o to take over tho saiC contr~cto I cnnnot SQY thG decision 
b2sed on this fin~ing w2s Qn nbuse of discrctiono 

Allocntur is thorufore Jcni0C, subject to further 
a~)lication tLl the court in b~nc if desi~cC~ 

Yours very truly, 

C o VJ ., P i-1.HKEii 

8. FORFEITURE PROCEEDINGS - SEIZED PROPEHTY DECLARED UNLAliWUL AND 
FORFEITED - APPLICATION .BY JJIEN C_LAIIvlANT FOR RETURN OF SEIZED 
VEHICLE DENIED BECAUSE IT HAD NOT IVUiDE i~N ADEQUJ~TE INVESTIG.~TION 
(See Bulletin #163, Item 7)o 

In the· Matter of the Seizure on ) 
April 27, 1936 on the public 
highway at or near the intersec- ) 
tion of Henderson Street and 
Newark Avenue, in the City of' ) 
Jersey City, County of Hudson and 
State of New Jersey. ) 

Appearances~. 

On Hearing 
CONCLUSIONS, DETERMINATION 

Il.ND ORDER 

George B. Turton, Esqg, for Motor Finance Corp. 
John Meehan, Esq., for Theodore Stewarto 

On April 27, 1936, police officers of Jersey City seized a 
Buick coupe registered in the name of Theodore Stewart, together 
with two 1-gnllon jugs. of :..1lcoholic bevoro.ges c~lJ.<0gcd to bo unlnwful 
property under the provisions of tho "Act Concerning Alc6holic Bev­
ero.gos," on the public highv-.rn.y in tho City of Jersey Cityo Tht:: 
property was turned over to this Department. 

In accordance with the provisions of the Control hCt, a 
hearing was held to determine whether the seized property consti­
tutes unlawful property and should be forfeited to tho Stateo 

The arresting officors testified as follows: Two men, 
later identified as Theodore Stewart ~nd Samuel Grissom, were in 
tho Buick coupe which ·cume to a stop in front of D .. certain building 
on Newark Avenue. Grissom left the vehicle with two packages and 
entered the building. One of the officers overtook Grissom.in the 
hallway and discovered the two packages containing two 1-gallon 
jugs of unt.:Ixed liquor which Grissom stated belonged to Stevt10.rt. 
In the meo.ntime, tlrn other officer o.ccosted Theodore Stevvo.rt, who 
had remained in the vehicle, and upon·oxnminQtion of th0 same, 
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found 6 jug containing a small quantity of alcohol. Stewart stated 
that he ho.d consumed the nlcohol whlch had been in the jug and had 
purchased the other alcohol from a truckman near the ferry in Jersey 
City. . 

Stewart appeared at the hearing and made npp~ication for the 
return of the vehicle to him. He donic::;d making the f3tatements at­
tributed to him by the officers and testified that as he was driving 
hom8 he observed his friend, Grissom, enter tho building, and waited 
for him to emerge in order to give him ~1 ride home. He further tes­
tified that he hnd previously observed the jug in his car, but could 
not nGcount for its presence except that his.brother-in-l2w had used 
the car the previous day. ·Grissom ~dmitted that he had two jugs of 
alcoholic beverages but claimed thnt the bever~ges found by tho of­
ficers wore not those which had beon in his possession. 

Stewart's purported explanation is unconvincing and the Com­
mission~r is satisfied that tho illicit nlcoholic beverages were 
transported in his vehicle. His application for the returh of the 
motor vehicle is thoreforc denied. 

An o.ppearo..nce was cmtered for iVlotor Fin::mce Corporation as 
holder of a conditional sales contra.ct made by Theodore Stew2rt ~nd 
Moses Stewart covering the; seized motor vehicle, o.nd application wo.s 
mado by it for recognition of its claim as an innocent liGnor. 

Prior to its accepting the contr~ct, the corpo~ation caused 
an investigation to be mnde of Stewart. Such investigation dis- · 
closed that Stevvart was not employed by o.ny particular concern but 

.did odd jobs on his own account, earnj_ng who.the could. This in­
formation w2s furnished by the wife and mother of St0wart. The only 
other inquiries made were~ of Stewart's l&ndlady ·with reference to. 
Uw ·payment of rent, and of anothor finance com.puny ·with which 
Stewart had previously had an account. · 

One of the persons charged with making the investigation ad­
mitted that ordinarily the disclosure thnt the subject of the inquiry 
has no apparent source of income would lend to n further investiga­
t:i.on o No such investigi:::.tion wo..s m,:1de bocauscJ as he stated,. he 
thought that the neighbors would bu unable to furnish him with any 
information. 

Tho corporation evidently ontered into the contract on the 
strength of the guarantee of the account by Moses Stewart, father of 
1:eheodore ·Stewart, who apparently was stco.dily employed. No inves­
tigation was made by tlrn corporation as to whether Theodore Stewart 
had a criminal record, although in fact he had such a record, disclos­
ing eight previous arrests on various charges since 1925 and six con­
convictj_ons on such charges. The Credit Manager ndmi t~:; that if ho 
had been awo.re of Stewart's crim1rn1l record the corpor:l. ti on would 
not have financed tho purchase of the motor vehicle. 

A finance company presenting a lien claim against a motor 
vehi.cle seized for a violation of the Control Act must present proof 
that an adequc.te investigation was made., Cf. Bulletin till6, Item 9. 
The purpose of making such inv0stigation is to ascertCJ.in the id en.ti ty 
and cho.ractcr of the persons involved. In the instant case the in­
vestigation was merely perfunctory. Reasonable prudence would have 
led to the discovery that Theodore Stewart was a person of ill re­
pute who, it could be anticipated, would make an illeg:-11 use of the 
motor vehicle. The claim of the Motor Finance Corporation will 
therefore be denied. 

It is, therefore, on this 9th day of January, 1937, 
ADJUDGED and DETERMINED thn t n11 of the seized propf.:rty above de­
scribod constitutes unlawful property and is hereby.declared forc­
feited; and 
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It is further ORDERED that all of the seized property 
above described shall be retained for the use of hospitals and State, 
County and municipal institutions~ or may be destroyed i.n whole or 
in part at the direction of the Commissioner. 

D. FREDERICK BURNETT, 
Commissioner. 

By: Nathan L. Jacobs, 
Chief Deputy Commissioner. 

9e DISCIPLINARY PROCEEDINGS - WHOLESALERS MAY SELL ONLY TO LICENSEES -
PROCEEDINGS DIRECTED AGAINST WHOLESALERS ALLEGED TO HAVE BILLED 
AND SOLD LIQUOH TO A NON-LICENSEE. 

Jacob Van Hook, Esq., 
Borough Clerk, 
Wallington, N. J·. 

Dear Mr. Van Hook~ 

February 18, 1937 

I have staff report and your certificatiop of proceedings 
before the Borough Council of Wallington against Harry Pross, 
charged with transferring hls license to Karol Skrzypczak vJithout 
any compliance whntsoever with the sto.tutory requirement·s, and per­
mitting the latter to operate· the business as if he were a licensee;i 
and take all the profits over and above the sum of $65.00 per month, 
of which $40. 00 was to be fo.r rent and $25. 00 on account of the li­
cense. The arrangement so far as your or my records are concerned 
was entirely secret. Skrzypcznk in nowise appears thereon as a li­
censee. 

I note that Harry Pross was adjudged guilty and his license 
was suspended for a period of thirty days. 

Expressing no opinion on the merits of the case beco.use it 
may come before me by way of appeal, I again request that you convey 
to the members of the Council my respect nnd appreciationo This 
suspen~ion, coupled with the revocation handed out in the Cooper­
smith case, should teach Wallington licensees that they will be held 
to strict accountability for violations. · 

I am directing-immediate institution of disciplinary pro­
ceedings against Wilkinson-Gaddis & Co., National Wine & Liquors, 
Inc. and Suffern Bottling Works, Inc., who billed and sold liquor to 
Karol Skrzypczak. Wholesalers well know that they may sell only to 
ticensees. 

Wholesalers, like retailers, will have to learn thnt the 
law was made to be obeyedo 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

lQ.. COURT DECISIONS - ST, ALOYSIUS ROMAN CATHOLIC CHURCH v. NEWAHK AND 
MOHAWK RESTAURANT, INCo - ON APPLICATION FOR WRIT OF CERTIORARI TO 
REVIEW ORDER DIRECTING TRANSFER OF LICENSE (See Bulletin #160, 
I"tem 10). 

February 15, 1937 
Gentlemen: 

In ·the matter of application by The Mohawk Restaurant, Inc. 
for a writ of certioro.ri to review the permit granted by the M.unici-··. 
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p~l Board of nlcoholic Beverage Control of the City of Newirk for 
the tr2nsfer of the license from Frelinghuysen Avenue to he2d 
Str~~et, I conclude that the nllocatur should be refusedo 

The precise question r8lates not to the nwGrd of the license 
in. the first place, but to the permit for a trnnsfer of the loca­
tion of the licensee to other premises. I hnvc carefully considered 
the nrgument made and o.lso re.~1d the decision of Cpmmissioner Bur­
nett, with whi. ch in the rno. in I concur. 

I should bo unwilling to say the.t th(:; crimG of which the 
licensee was convicted some years ago is not u crime involving 
moro.l turpitude, or ev(.:;n tho. t there is much doubt on that subject; 
but this it is unnecessary to .decide, for the underlying rE.~e..son 
that thQt objection goes to the award of a license in the first 
place rather than to a transfer, and that there does not o.ppenr to 
have been any objecU.on to the licensing of thi.s party on a.ny such 
ground. 

The alloc3tur is therefore denied, but without pr6judice to 
an application to the Supreme Court if desired. 

Yours very truly, 

C. W. PARKER 

11. APPELLATE DECISIONS - LA.N v. ivlILLBORN 

SAM.DEL LAN, ) 

i~ppellctnt J ) 

-vs-. 

TOWN SHIP COIJ11Vil TTEE OF THE 
TO'NNSHIP OF: MILLBURN, 

Respondent. 

) 

) 

\ 
) 

- -) 

ON APPEAL 
CONCLUSIONS 

Mil ton Freiman, E~~q. , cmd Gidney Simandl, ~sq 0, 
Attorneys for bppellunt. 

R& J. Vv.ortenclyke, Jr., .tisqo, fi..ttorney -for R.esponcJ_(mto 

BY THE CO~MISSIONER: 

This is an appeal.from th0 denial of a pl0nary retail 
distribution licens6 for premist~ known ~s 331 ruillburn hVcnuc,· 
Mj_llburno 

On August 3rd respondent conducted a hcarj_ng pursurmt to 
objections filed by the ~illburn hDtail Liquor Lo3l0rs hSSocintion. 

·The substo.ncc; of thciso. ubj0ctions vvo.s th::.1t &pplic::mt V.':::s intcrest2d, 
dirE-.:ctly OI' indirectly, in Q corpor:.1tion which holds a whol0E3ale 
license in Now Jersey. ht that mc8ting this objsction wus consi~~red, 
but no formnl action w~s taken th0rcon. nt an adjourned mseting 
held on ~ugust ~4th, applic~nt satisfied respondent th~t he had no 
interest, directly or indirectly, in saic corporutiono The minutes 
Of the meeting Of .nu.gust ~4th, hOvVCVd'', show that the members of the 
Township Committeo ~iscussed the number of licensed pl~ccs in tho 
irmnccUate vidnity, c:..ncl adopte:d th0 follm~;ing resolution: 

n1. That public necessity and convenience do not rc:quiro an 
additional licensed premises at the location for which said 
lic8nsc is applied for, and that ori th2 contrary the grnnt­
ing of a plenary r~tail distribution license for pr~miscs 
at f/-331 ~\Ullburn Avenue woulc". result in too many lic(-:msed 
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~!lcwe s in th:_~ t ).J.rticulc.r vicJni ty ~\nd vrnuld be 
contrc~ry t·J the best intorests of the corn12.mnj_ty. 

SHEE'T f;~13 

fYC"") '.l;r1 1:~1 .j_ t}1e c•:-··i· d ') 1·:11i· c~ 1 ti• Jn of' S·-11-nur·,1 I ~n . trr'~r~1··11g fV. ._t L1 .... , 0 ._L C • .-L .J. J .t· .,,, (_.1,. \,. CA........ v - .J ..... !i ....... ._.l 

,, .-, B,..-:inr:-!,~n ·•11d c··o1·n· 1 '·111y· f'r"·:r .- -··1(J'11·1r-y reit"1· 1 d1· c·tr·1 bu-, ... 1::.) c.: ,_,,) ...• l~·U. ' '-• .,. l..) '--'· ~--· Ll. ,_, .• -

tj_on license:; for )rcmises at 7/331 Millburn .t~vcnue, 
be .c~nd the sume i~:; hereby dunieda n 

A))cllint c~ntEnds th~t the denial wGs nut m~de in good 
f2ith; thnt there arc v2cnncies under 2 resolution liniting li­
ccns0~ ~nd th~t, since his ;crsonal qu~lific~ti0ns 2ro adLlittod 
~nd the sui tu.bili ty of the ~-1rcmj_scs thens cl vc·~3 is 1nt dcni0d, a 
li'ccnsc should be gr3..ntod. 

It 2_J)cars thQt on M~rch 9th, 1936 ros)ondont ~do)ted 
;.J_ r(:;solution limiting the nu!~1b~~·r :Jf 2 ::ilun::~ry r1..:. tdl distributLm 
licenses to ten, and that at that tiou there were uight of such 
licenses outstr_:nding .. Only sovcn of such liccmscs weru . .)utst:J.nd-­
ing :::.t the tiuc a;.iy.:lhmt' s c.L) il.ic:·~tion vn~s consid0red. 1\.dEli tt0d­
ly, there wero vuc~nci~s under the resolution ~nd, in the ~bsencc 
of \JUwr evidencG, cq ,icllnn tr s .:.;.))ltc::1tion should hu.ve. been 
grintsd. Eisen vs. Plainfield, Bulletin #68, Item l~; Sosnow vs. 
Fr0E.;h:)lQ., Bulletin f/88, Itcr.1 13. 

There rt:.t.:r~~ins t 1J be c~msich.:rcd, h,;iJlrevcr, the: quc sti:jn c::~s 
to whether ur not, des'.Jitc the. vc~c,_ .. ncius under the rE..:sulution, ro­
s::iondent y,e,s justified in dunyi.ng the license·: bc=-;c:·_rnsc there ::..i.I'G a 
sufficient nuDbcr .::.;f lieons1._,,d )re:uis(:S :Ln the iwr:ic1 di:.:i tc· vicinity & 

The ~.:ircrn:tscs for which a license is s·:Jue;ht ::..re loc~~tc:;d in the hc::_--..rt 
of the business di.strict :)f Millburn. A distribut1·,)n .license w~ls 
issued in 1934 to a forocr tcn~nt who cunductcd n dclic2tessen 
therein. Her license was renewed in 19~5. A rscGiv0r for the dol­
ic~tesscn wis ~p;0inted some time in M2y 1936. The business w:;._s 
clc,sc.;d during th~!.t i:10nth, end in June the .yi;mcr :'.>f the dclic.::::.tcs­
scn w:1s t!.djuclgLd bc~nkru)t. On July 3rd, s.:_)~1lic:..~_nt le:ascd the 
)rc.:rniscs :J.nd ·=~~J 1 Jli0d fur a license, which w:1s denied for the 
reasons heretofore set forth. Thu evidcnc0 further shows that 
distribution liccmscs .'.:-:re ou tst.~mding for )r0r:isc;s known ~-s 327, 
337, 343 2nd 347 Millburn hVenuc, 2nd consuDJtion licenses for 
prb~ises known ~s 311 and 321 Millburn ~venue; _that 2 distribution 
licens(; is ·~mtstanding for ;36 lVlo.ih Strl_;ct, and'· n cunsun)tLm li­
cense for )r~oises st 35 M~in Struct, bath uf which nr0 in close 
jroxinity to Millburn Avenus. The s0cti~n is, thcr0f0r0, well 
SUL))licd. 

I f:i_nd tho. t the dt:::niD.l was n::.i.dE.:: in t;ood fo.i th cmcl bc~su1 
on rcnsonable grounds. 

The sction of ros)ond0nt is, therefore, nffirocd. 

Dated: February 20, 1937. 

D. FREbERICK BURNETT, 
Cuuui s sL.:mer. 



l~:. APPELLATE; DECISIONS - VTJCJNO v. BELLEVILLE 

ShM.OEL VUONO!) 

Appollan t, 

-VS-

B01·:.HD OF COi\fa'.LISSJ.ONEHS OF 
TEL TOV.!.N OF BELLEVILLE, 

I ·1 t 
.LL(' sponetGn .• 

) 

) 

) 

) 

. ) 

-) 

ON APPLAL 
CONCLUSIONS 

J·oscph P. Dall:J.ncgra, .tsqo, .ti..tt:Jrnoy for ii.ppellant. 
Lawrence E. Kecn&n, Lsq., ~ttorn2y for hospondcnt. 

-BY THE COMMISSIONER: 

This is an appeal from respondent's denial of appellant's 
application for renewal of plcn~ry retnil consumption licens8 f8r 
premisEs located at 190 Passaic ~venue, Belleville. In support of 
its action, respondent asserted in its answur (1) that appellant is 
not 2 fit person to c~ntinu£ holding u license, and (2) that there 
are a sufficisnt number of consumption lic~nscs outst~nding to 
~ect th0 requirements of the noighborhood. 

The licensed building w~s orcctcd in 1934 and was partic­
ularly Cesigned for the conduct of a tavern. Tho first license 
thcrsfor we:.s issued to nppeJ..18.tl.t, S.:unuel Vuono, in Octobe;r 193t± and 
~as renewed in June 19Z5. hpplication for renewal for the current 
license period wcs duly made in June 1936 but this application was 
ci.enic6. by a vote of three to tvl'\>. The d.cc icting vote ivc:.s c~ .~st by 
Co11111i s si oner Gere.rd, Viho ti.:} sti.f isd that upon his return to Bell0-
ville on ~ay 24, 1936, froIB &n ~xt8ndcd trip, he was auvised by 
two rnernberE3 of the ComrJJ.ission tlElt they had "certc~in 12vid2nce 
e:.g.:dnst Mr. Vuono' s pl::tce"., In I'(-::liancc upon this sta.ten!0nt, whj_ch 
ref0rred to an alleg0d in~ccent ~ancc hEld on March 30, 1935, he 
opposed rcnc~al. Thu eviC0nce introduced at th0 h~iring on appoal 
cstcblishod thc.t following receipt 8f 2n anonymous complaint that 
m1 inC:,ccont dsmce was to bl: h'"~ld at appellant's tc~vern.!I pulicu 
officers visitc4 the tGvorn on tho evening of March 30, 1935, ar­
r8stcd a female entertnin8r anJ brought her before the local 
Roe order o No cor:tplaint, l10v, ever, v."::.i.s evz.:r .filed cmd the: Hccoru.or 
testified that the cvtcj.cncc prod.uccc1. before hi.m c\id not establish 
that any int8cent performance ha~ o~currcdo The snoe entert~incr 
d~nced at another plncc on the s2uc 0vcning. Although there was 
conflicting tcstil:wny ns to vvhc:thc-r thG appellant vzas in ~:::.tte:nd­
ance, thero WQS no tsstimony t0 0st3blish thut any inn8ccnt p~r­
formance occurred. The evi~cnco on a~p~nl, therefore, failcC com­
pletely ta ~stcblish t~~2t any indccont performance had occurred ut 
tho licc:mscl..:~ proniscs nr c1s(;WhLrG unc~cr_ the appd.l:J.:nt' s super­
vision. 

In further support of its c~ntenticn that ~ppellant wqs 
not a fit per son to hr)ld c:~ li C(..:ns c:, r~: S,;J',:mt..:~f:nt in tr'.x .. uc ed tcs t.Louny 
pcrtoJ.ning ti:.) 2.. fight ·whlch occurrcc~ on l~Luch 5, HJ;5G ·:Jutshie trw 
lice:nscd prcniscs. Thls tc~;tirLiny c:str~bl:LshoC.:; thc.~t an ~:;rgur~Lnt 
bt.;tv.,-c:E:n tw.:.) of appelLmt' s cust,Yc.1crs bcg:J.n ·.)11 the licE.:.ns8d premises 
::m.d th.:·~t appcllo.nt told thcr~l t~) go ou-U.ii:·, .. o tf · tht:;y ·wantc;(;_ t·-J fight o 

They c"i.c~ s·::1 nncJ. uppcllmi.t lutcr partici}/2t(.C~ 1n the- nelc:c v1h:Lch 
:Jccurrec~ :)utsido the licensed prcm~is(.~S. There vr .. s cunflieting cv1-
u.cncc .s_s ti.) ths justific:itLm ~me extunt '~1f CLppcllant r ~3 .i.J<J.: .... ticipa­
tiona Jn ~my event, lDweve:r, thj_s s:Lngle J.nsta.ncc vvcmlc.:. h:.::}.''.:.i.ly be 
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sufficient to warrant a denial of Qppellantts applic2tion for re­
new2l, particularly in the light of the substantietl f_-:vidence intro­
duced on behalf of the 3.ppellant to establish his good character, 
th2t. the licensed premises were conducted in orderly and ~roper 
fashion, and that there had never been any complaints or charges 
ag3.inst the conduct of his business. Cf .. H.uletto vs. Cgmc~_en, Bul­
letin #137, Item 3. 

In support -of its second ground for denying the applica­
tion for renewal, certain of the Conoissioners testified that there 
vvcre enough licensed pre1;iisos in the vicinity. .When D.iJpellant 
first obtained a license the nearest licensed place of business in 
Jelleville was aJproximately-tw8 siles distant. On January ~8, 
1936, respondent transferred a license held by William A. Kent to 
preoises situat8d approximately one-half oil8 from appellant's 
place of business. Prc]sur:nbly the character of the neighborhood 
has not boen altered and inquiry may well be m2de as to the reason 
for permitting the transfer of Kont's license if a single license 
for the vicinity ."was cons:i.dored sufficient by tho Corn:mis sioners. 
In o.ny even~, however, it W1Juld require o. cori.plctc disregard of 
equitable considerations to sanction the torcin&tion of a licensed 
place of business which hus been conducted ~roperly since 1934 on 
the ground that Gnothcr plQcc, subsequ8ntly established, sufficient­
ly meets the needs of th0 community. 

At tho hearing it was urged for the fir st tim~ on behalf 
of the res~on~ent that appellant had Dade a deliberate misstatement 
in his application.and that accordingly the respondent's action 
should be affirmed. Although appellant' in his application for li­
cense denied having been convicted of crL1e, the records of the 
Belleville Police Department disclose that the aJpellant was found 
guilty on June 20, 1930 of assault and battery and.fined $50.00. 
On June 27, 1930, sentence was suspended. Appellant testified that 
the assault and battery chQrgo resulted from o. fist fight; thnt he 
w2.s released in the custody cf his counsel ~~md w:.1s not v11ocked upn; 
and that h€) discussed th0 matter with his counsE.Jl who filled in his 
applications. His couns,el testified thc:.t he thought the ch~trge haci 
been c1isi~;issed and that he had f.ill.ud in the 8.iJ:tJellant' s applica-. 
tions in accordance with his recollection. It is not suggested 
that the crime involvocl moral turpi tud(;; and unc~er the circumstances 
I conclude that the misstatencnt was not int0ntional and does not 
constitute sufficient ground for deni~l of the application for 
renewal. Tho application should, howovcr~ be corrected forthwith. 

The action of respondent is reversed~ with directions 
the~ t the license applied for be; issuc:d, provided, however, that 
2ppellant fil8s forthwith corrected application in accordance with 
these Conclusions. 

Dated: February 21, +937. 

D. FREDERICK BURNETT, 
Cornmission0r. 

· .. , 
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13. APPELLATE DECISIONS - LYSAGHT Vo DENVILLE~ 

CHARLES E. LYSAGHT, 
Appellant, 

-vs-
TOWN SHIP COMMITTEE OF THE 
TOWNSHIP OF DENVILE, 

Respondent 

) 

) 

) 

) 

Harold Simandl, Esq., Attorney for Appellanto 

SHEET #16 

ON APPEAL 
CONCLUSIONS 

Joseph P. Hughes, Chairman of the Township Committee, for 
the Respondent .. 

BY THE COMMISSIONER: 

This is an appeal from the denial of appellant's application 
for a plenary retail consumption license for premises located in a 
building on Main Street, known as the Lysaght Block, in Denville .. 

The good character of appellant is unquestioned. He now 
holds a plenary retail distribution license in Denville within a 
very short distance of the proposed location.· 

Each of the members of the Township Committee appeared and 
testified o.t the hearing on the appe~11. Four opposed the application 
and ·One favored ito 

The Cho.irnnn of the Township Committee stated that one of 
the reQsons he voted against the npplic~tion was that he believed 
there are a sufficient number of consumption licenses issued in Den­
ville and that-no new licenses are necessary. He furt~er testified 
that he favored enacting an ordinance limiting the number of consump~ 
tion licenses to be issued to tho number presently outstandin~, ten. 
Two of the Committeemen were likewise of the opinion thc:tt ther8 are 
enough in Denville, although one of those two is opposed to a formal 
limitation because he believes it may provide an opportunity for 
politics to creep into the licensing question. ~he fourth Comm~ttee­
man was of thr.· opinion that '..l municipality should accept as much 
revenue and issue o.s many license·s as possi b.lc and leave it to the 
natur2l law of economic competition to solve the problem of over­
crowding. He explained his vote against the application on the 
ground of the numbor of people who objected. The only Councilman 
who favored the application hc~s for several years advocated the 
adoption of a formnl limito.tion, but at the hearing sto.ted that the 
number fixed should include appellant.9 not because the municipality 
needed th8 additional place, but because of appellantts good charac­
ter and the fa.ct that at the time his application was filed there vvas 
no limj_tation. 

Thus, four members of respondent Committee art; of the 
opinion that there~ are C.:i. sufficient number of licenses outstanding in 
the municipality; three are in f2vor·of a form2l limitation; and the 
fifth is more. intorested in obtaining revenue without regard to the 
social consequences of overcrowding. 

After denying the application respondent Committee instruc­
tod its counsel to draw an ordino.nc0 which, atnong other things, 
would limit the number of lieonsc;s to those presently outstanding. 
Final adopti·n of this ordinance, however, has been withheld pending 
the determination of the instant case, th~ idea apparently being 
that if the denial is affirmed tho number will be fixed at ten, all 
of which are presently outstanding, nnd if the deniQl j_s reversed 
in these proceedings the number will bo fixed at eleven. This com­
mendable attitude is matched only by the fair though strenuous ef­
fort made on oral argument by the attorney of e.ppellant in the effort 
to convince me that the teason given by the majority of the Commit­
teemen for the denial wo.s not the true reason which motivated them, 
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but on the contr~ry, they were unduly influenced by the vigorous 
objections of certain residents 5 

This is a hard case to deci.de against nppellant in vievv 
of his character c.:md the sui tnbili ty of his plc:~ce but, after reo.ding 
the record twice with scrutinizing care, I find nothing to impeach 
the good faith of the Township Cammi ttee i.n mD.king their decisj_on 
that there are a stifficient number of licenses 'already issued, nor 
·do I find any error in their determlnatfon. Hence;; although there 
is no limiting ordinanee, the municipality mo..y properly refuse to 
is sue a license where thoro cne a sufficj_cn t number CJ.lrou.dy is sued. 
Bumball_.::z._._]urneth 115 N 0 J. L. 254, Bulletin ff79, Item 9; ,. 
H'.1ycocl~ v. RoxbU£L Bulletin 7tl01, Item_ 3; fuL:Ren.ton, Bulletin rf.Ll5, 
Item 8; Palmer v o _]nglishtown..2.. Bulletin //116, Item 4; Co.2©1:Q....Y.!.. 
Bose11G Park.2 Bulletin #1E7, Item 7; Farl_sy_v. High_B£idge..i. Bulle­
tin #151, Item 13. 

Appellant further argues that public necessity 2nd conven­
ience would be better served. by the issuance of ~ license to him 
bec8use he intends to operntu a ~opul2r-priced restnurant and gril~ 
and bGcLmse there is no similar establishment in the community. 
There is, howc~ver, a hot(:::l immediate,ly ucro13~:; the street vvhich 
serves meals nt r(:;gular b.our3; an .. inn cnllod "The Stnge Doorn somo 
300 feet awcy, ~1ich serves food; ther2 are several other euting 
pl~ces iD. the vicinity serving s~ndwiches and tho like. A Minister 
testified that there are no less than eight eating places within 
threc~-quarters of e .. . mile, or a mile at thl; most, Cell of Yihich serve 
some kind· of food such as appellant pl2ns to serve; that there 2re 
a number of enting places, lunch places and restaurants within 500 
or 600 feet of ap1)cll:-i..nt' s proposed location, D..nd that he has eo.ten 
in these places at various times and knows that they servo good food, 
The burden of proof' has not bcon sustained on this point .. 

The action of respondent is affirmed. 

Commi;3sioner. 

Dated~ Fe bru.2ry 1937. 


