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(c) Before interest is applied, an award of back pay shall
be reduced in accordance with N.J.A.C. 4A:2-2.10(d)2 and
3.

Administrative Correction.
See: 26 N.J.R. 198(a).

4A:2-2.12 Counsel fees

(a) The Merit System Board shall award partial or full
reasonable counsel fees where an employee has prevailed on
all or substantially all of the primary issues.

(b) When the Board awards counsel fees, the actual
amount shall be settled by the parties whenever possible.

(c) In determining the amount of counsel fees, the follow-
ing factors should be considered:

1. The time and labor required; and

2. The customary hourly rate.

(d) The attorney shall submit an affidavit and any other
documentation to the appointing authority.

(e) If settlement on an amount cannot be reached, either
party may request, in writing, Board review.

Case Notes

Regulation mandating the award of counsel fees was intended to
apply in cases where disciplinary charges did not arise out of employ-

ee’s lawful exercise of powers in furtherance of official duties. Marja-
rum v. Township of Hamilton, 336 N.J.Super. 85 (A.D. 2001).

Statute and its accompanying regulation, allowing Merit System
Board to award fees to employee who has prevailed on all or substan-
tially all of the primary issues, authorized fee award to police officer.
Oches v. Township of Middletown Police Dept., 155 N.J. 1, 713 A.2d
993 (N.J. 1998). ’

Municipal employee whose removal was mitigated to six-month sus-
pension by Merit System Board was not entitled to award of counsel
fees as prevailing party under regulation. Walcott v. City of Plainfield,
282 N.J.Super. 121, 659 A.2d 532 (A.D.1995).

Charge of possession of controlled, dangerous substance was not
supported by credible evidence and required public employee’s rein-
statement after removal. Ramos v. Department of Corrections, 95
N.J.AR.2d (CSV) 413.

Removal of plant operator not justified; charges against him were
indefinite and inconsistent with job requirements. Onori v. City of
Burlington Department of Public Works, 95 N.J.A.R.2d (CSV) 53.

Police officer was entitled to reimbursement of the expenses of his
defense when allegations against the officer were dismissed. Black v.
Lakehurst Borough Police Department, 94 N.J.A.R.2d (CSV) 35.

Reasonable and partial attorney fee award. Gill v. State Dept. of
Health, 92 N.J.A.R.2d (CSV) 142.

Reprimand and ten days’ suspension would be reversed and attorney
fees would be awarded. Neal v. Police Dept., City of New Brunswick,
92 N.J.AR.2d (CSV) 52.

Officer was entitled to unmitigated back pay but was not entitled to
attorney fees or interest. N.J.S.A. 11A:11-5. Franklin v. City of
Atlantic City, 91 NJ.AR.2d (CSV) 71.

Appellant, removed from employment and later reinstated with back
pay, denied counsel fees; appellant entitled to award of 30 vacation
days (citing former N.J.A.C. 4:1-5.6). Harrington v. Dep’t. of Human
Services, 11 N.J.A.R. 537 (1989).

APPENDIX

New Jersey Department of Personnel—Division of Merit System Practices and Labor Relations
MAJOR DISCIPLINARY APPEAL FORM
Use this form to submit an appeal of a major disciplinary action to the Merit System Board.

1. Your Name:

Address:
Daytime
Telephone:
(City) (State) (Zip Code)
2. Will you be represented by a lawyer or union representative at the hearing? __ Yes __ No
If yes, complete Section 2.
Representative Name:
Union or Law Firm:
Address:
Telephone:
: (City) (State) (Zip Code)
3. Give a copy of this form and attachments to your Personnel Officer
Personnel Officer’s Name:
Address:
Telephone:
(City) (State) (Zip Code)
4.
(Your or your representative’s signature) (Date)
2-30.3 Supp. 4-2-01
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DEPT. OF PERSONNEL

NOTE: Your appeal will NOT be processed unless Sections 1-4 are completed and the first two documents listed in Section 5 are
included. Failure to submit all required information within 20 days after you receive the Final Notice of Disciplinary Action may

result in a reduced back pay award.

5. ATTACH the following to this form:
® Preliminary Notice of Disciplinary Action.
. ® Final Notice of Disciplinary Action.

® A statement of the reason(s) for the appeal and the requested relief (optional).

Mail to: Merit System Board

Department of Personnel
Hearings Unit—Unit H ‘
PO Box 312
Trenton, NJ 08625-0312
Hand Delivery: 3 Station Plaza
44 South Clinton Avenue, Trenton

New Rule, R.1998 d.518, effective November 2, 1998.
See: 30 N.J.R. 2325(a), 30 N.J.R. 3935(a).

SUBCHAPTER 3. MINOR DISCIPLINE AND
GRIEVANCES

4A:2-3.1 General provisions

(a) Minor discipline is a formal written reprimand or a
suspension or fine of five working days or less.

(b) A grievance is an employee complaint regarding any
term or condition which is beyond the employee’s control
and is remedial by management.

(c) The causes for minor disciplinary actions shall be the
same as for major disciplinary actions. See N.J.A.C.
4A:2-2.3.

(d) This subchapter shall not apply to local service, where
an appointing authority may establish procedures for pro-
cessing minor discipline and grievances.

(e) In State service, this subchapter shall only apply to:

1. Minor discipline appeals of permanent employees in
the career service or persons serving a working test
period. Appointing authorities may establish procedures
for other employees.

2. Grievance appeals of any employees in the career or
unclassified services.

(f) Grievance procedures shall not be used to address any
matter for which there is another specific type of appeal to
the Commissioner or Board.

(g) These rules shall not be utilized to review a matter
exclusively covered by a negotiated labor agreement.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b).

Added new (c) and relettered old (c)-(f) as (d)-(g), with no change in
text.

Supp. 4-2-01
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Case Notes

Minor disciplinary actions insufficient basis for independent removal
action. Range v. Newark Board of Education, 97 N.J.A.R.2d (CSV)
700.

Petition dismissed for lack of jurisdiction. Harrison v. Buttonwood
Hospital, 97 N.J.A.R.2d (CSV) 250.

4A:2-3.2 Minor discipline appeal to appointing authority:
State service

(a) Where departmental minor discipline appeal proce-
dures are established by a negotiated agreement, such
agreement shall be the applicable appeal process.

(b) Employees not covered by a negotiated agreement or
covered by an agreement that does not address a minor
discipline appeal process shall request a departmental hear-
ing within five days of receipt of a notice of discipline or
such additional time as may be agreed to by the appointing
authority.

1. The departmental hearing shall be conducted with-
in 30 days of such request unless adjourned by the
consent of the parties.

2. The burden of proof shall be on the appointing
authority.

3. The department shall make a final written disposi-
tion of the charges within 20 days of the hearing on
Appeal of Minor Discipline Action form, unless the par-
ties have consented to a time extension. The lack of
response by the department within this period shall be
considered a denial of the appeal.

(c) See N.J.A.C. 4A:2-3.6 for conduct and scheduling and
4A:2-3.7 for appeal to the Board.

4A:2-3.3 Grievance appeal to appointing authority: State
service

(a) Where departmental grievance procedures are estab-
lished by a negotiated agreement, such agreement shall be
the applicable appeal process.
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(b) An employee not covered by a negotiated agreement
or covered by an agreement that does not address a griev-
ance appeal process shall utilize the appeal procedures in
this subchapter. :

(c) When a grievance directly concerns and is shared by
more than one grievant, the grievants may appeal as a group
to the first level of supervision common to the grievants.

(d) A department may consolidate two or more griev-
ances on the same issue and process them as a group
grievance. All grievants shall be promptly notified of this
action.

(¢) An employee may amend a grievance during the
initial step at which it is processed. Such amendment may
only be made for the purpose of clarification and shall not
be utilized to change the nature of the grievance or to
include additional items.

(f) The burden of proof shall be on the employee.

4A:2-3.4 Grievance procedure: Step One: State service

(a) A grievance shall be presented in writing on the
Department of Personnel grievance form to the office or
individual designated by the department to process the
matter. It must be filed within 30 calendar days from either
the date on which the alleged act occurred or the date on
which the grievant should reasonably have known of its
occurrence. Efforts should be made to resolve the matter
informally.

(b) All grievances shall:

1. Specify the particular act or circumstance being
grieved;

2. State the requested remedy; and

3. Indicate whether the employee is representing him-
self or herself or the name of the employee’s counsel or
agent.

(c) The office or individual receiving the grievance shall
notify the employee of the scheduled hearing or grievance
meeting date within seven days of receipt of the grievance.
Such hearing or grievance meeting shall be conducted within
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30 days of receipt of the grievance, unless an additional time
period is agreed to by the parties.

(d) A written decision shall be rendered within 14 days
after the conclusion of the hearing or grievance meeting.

(e) Lack of response by the department within the peri-
ods set forth in (c) and (d) above, unless the parties have
consented to a time extension, shall be considered a nega-
tive response.

4A:2-3.5 Grievance procedure: Step Two

(a) A grievant may appeal to the Department head or his
or her designee within 10 calendar days of:

1. Receipt of the written decision at Step One; or

2. A lack of timely response by the department. See
N.J.A.C. 4A:2-3.4(e).

(b) The appeal shall be accompanied by material present-
ed at Step One and any written records or decisions from
Step One.

(c) The department shall notify the employee of the
scheduled hearing or grievance meeting date within 10 days
of receipt of the grievance.

(d) A written decision shall be rendered within 21 days
after the conclusion of the hearing or grievance meeting.

(e) Lack of response by the department within the peri-
ods set forth in (c) and (d) above, unless the parties have
consented to a time extension, shall be considered a denial
of the grievance appeal.

4A:2-3.6 Conduct and scheduling of hearings and
grievance meetings: State service

(a) A grievant shall be entitled to at least one hearing on
a grievance prior to the conclusion of Step Two, unless the
grievance is satisfactorily resolved at Step One. In addition,
a department, at.its option, may also schedule a grievance
meeting at either Step One or Step Two of the grievance
process.

(b) A department may advance a grievance to Step Two
of the grievance process. Timely notice of this action shall
be supplied to the grievant.

2-31 Supp. 4-2-01



