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Summons. 
(Filed Nov. 17, 1933)

Th e  St a t e  of  Ne w  Je r s e y . 
(L. S.)

To

Benjamin Abrams, et als. (totaling 557 in number, 
this appeal involving the following defendants). 10

Charles P. Anderson, Stephen R. Applegate, Han-
nah C. Bailey, Mrs. Maude A. Benkert, Samuel 
Berger, George Bierman, Arthur R. Brick, Herb-
ert Cooper, James Mercer Davis, Nicholas W. 
D’Elia, Alfred R. M. Diggles, John Drewen, 
Howard Ewart, Frederick D. Fahrenbruck, 
Katherine L. Fahrenbruck, M. James Fine, Her-
man Geismar, Paul S. Goble, Henry J. Good-
man, Benjamin Gorlin, Emanuel Gross, William ^0 
J. Gruler, Kate Harris, Benjamin Heilbrun, Mor-
ris Herman, Charles Kanter, Mrs. Gertrude 
Kapralik, Richard E. Kohn, Eric Korman, Ben-
jamin Levy, Mrs. Camilla Lowy, A. D. Mac- 
Dougall, Clair MacFarland, J. Paul Neuwirth, 
Harry E. O’Mealia, Harry F. O’Mealia, Hamilton
G. Pedriek, Mary Rosner, Andrew Schwarz, Ray-
mond C. Staples, Alex Steinberger, Essie R.
Stone, Frank W. Sutton, Jr., Howard C. Syl- 30 
vester, Mrs. Mary A. VanNostrand, Dr. Ralph 
Waldron, Charles N. Warner, William J. Wells, 
Zulena Cook Woodward, George W. Bauer & 
George J. Alles, Arney-Sutton-Gruber Co., The 
Bobdan Co., The Farg Co., Inc., The Mart, Inc., 
Northern N. J. Investment Co., Omaco Securi-
ties Co., O’Mealia Outdoor Advertising Co., 
Sutton Brothers Co., Toms River Amusement 
Co.
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Summons.

You are summoned to answer the annexed com-
plaint of Joseph A. Broderick, as Superintendent 
of Banks of the State of New York, in an action 
at law in the New Jersey Supreme Court. And 
take notice that unless you file your answer to said 
complaint with the Clerk of the New Jersey Su-
preme Court, at Trenton, within twenty days after 

10 service upon you of this writ and the annexed com-
plaint, the plaintiff may proceed in the suit, and 
judgment may be entered against you. (See no-
tice. )

W it n e s s , Honorable Thomas J. Brogan, Chief 
Justice of the New Jersey Supreme Court, at Tren-
ton, this 13th day of November, Nineteen Hundred 
and Thirty-Three.

20 F r e d  L. B l o o dg o o d , 
Clerk.

Mc De r mo t t , E n r ig h t  & Ca r pe n t e r ,
Attorneys.

30
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Complaint.

NEW JERSEY SUPREME COURT,

E s s e x  Co u n t y .

Jos e ph  A. Br o d e ri ck , as Superin-
tendent of Banks of the State of 
New York,

Plaintiff,
against

Be n j a min  A b r a ms , et als. (totaling 
557 in number, this appeal in-
volving the following defend-
ants) Ch a r l e s  P. A n d er so n , 
St e ph e n  R. A ppl e g a t e , H a n n a h  
C. Ba i l e y , Mrs . Ma u d e  A. 
Be n k e r t , S a m u e l  B e r g e r , 
Geo r g e  B ie r ma n , A r t h u r  R. 
Br ic k , H erber t  Co o pe r , Ja me s  
Me r c e r  Da v is , N ic h o l a s  W . 
D’E l ia , A lfre d  R. M. D ig gles , 
Jo h n  Dr e w e n , H o w a r d  E w a r t , 
Frede ric k  D. F a h r e n b r u c k , 
Ka t h e r in e  L. F a h r e n b r u c k , M. 
Ja me s  F in e , H e r ma n  Ge is ma r , 
Pa u l  S. Goble , H e n r y  J. Go o d-
ma n , Be n j a m in  Go r l in , E m a n -
ue l  Gr o ss , W i l l ia m  J. Gr u l e r , 
K a t e  H ar ri s , Be n j a m i n  H e il - 
bru n , Mo r r is  H e r ma n , Ch a r l e s  
Ka n t e r , Mrs . Ger t ru d e  K a p r a - 
l ik , Ric h a r d  E. K o h n , Er ic  
K o r ma n , B e n j a m in  Le v y , Mrs . 
Ca mil l a  Lo w y , A. D. Ma c - 
Do ug all , Cl a ir  Ma c F a r l a n d , J. 
Pa u l  Ne u w ir t h , H a r r y  E. 
O’Me a l ia , H a r r y  F. O’Me a l ia , 
Ha mil t o n  G. Pe d r ic k , Ma r y  
Ro s ne r , A n d r e w  Sc h w a r z , Ra y -
mond  C. St a pl e s , A l e x  St e in -

, Action 
at Law.

10
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Complaint.

10

20

be bge r , E ssie  R. St o n e , F r a n k  . 
W . Su t t o n , Jr ., H o w a r d  C. Sy l -
ve ste r , Mrs . Ma r y  A. V a n No s - 
t r a n d , D r . Ra l p h  W a l d r o n , 
Ch a r l e s  N. W a r n e r , W i l l ia m  J. 
W el l s , Zu l e n a  Co o k  W o o d-
w a r d ,

(Defendants who are joint 
owners) ;

Ge o r g e  W. Ba u e r  & Ge o r g e  J. 
A l l e s ,

(Corporate defendants) ; 
A r n e y -Su t t o n -Gr u l e r  Co . ; Th e  

B o b d an  Co . ; Th e  F ar g  Co . I n c . ; 
Th e  Ma r t , In c . ; No r t h e r n  N. J. 
In v e s t me n t  Co .; Oma c o  Se c u r i-
t ie s  Co.; O’Me a l ia  Outd oor  A d -
v e r t is in g  Co.; Su t t o n  Bro th ers  
Co .; To ms  Rive r  A mu s e me n t  
Co.,

Defendants.
___________ ______ J

Plaintiff, Joseph A. Broderick, as Superintend-
ent of Banks of the State of New York, complain-
ing against the defendants, says that:

F irst  Co u n t :

30 1. Plaintiff is a resident and citizen of the State
of New York, and on and prior to the 11th day of 
December, 1930, was and now is the duly appointed 
and acting Superintendent of Banks of the State 
of New York.

40

2. The Bank of United States is a moneyed cor-
poration, organized under the Banking Law of the
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Complaint.

State of New York, and maintained its office and 
principal place of business in tbe Borough of Man-
hattan, City, County and State of New York.

On December 11, 1930, the capital of The Bank 
of United States amounted to the sum of $25,250,- 
000, represented by 1,010,000 shares of the par 
value of $25.00 per share, all of which was at the 
times herein referred to and now is issued and ^  
outstanding. Said stock was owned by 20,843 stock-
holders residing in nearly every State of the United 
States, and also residing in Cuba, Greece, Switzer-
land, France, Monaco, Panama, Roumania, Jugo-
slavia and Italy.

3. On the 11th day of December, 1930, The Bank 
of United States could not with safety and expedi-
ency continue its business, and thereupon on said 
date, the plaintiff took possession of the business 
and property of said Bank, and has been and now 
is in possession and engaged in the liquidation 
thereof, which action was taken pursuant to Sec-
tion 57 of an Act of the Legislature of the State 
of New York entitled “An Act in relation to bank-
ing corporations, and individuals, partnerships, un-
incorporated associations and corporations under 
the supervision of the banking department, con-
stituting Chapter Two of the Consolidated Laws” 30 
(Laws 1914, Chap. 369) which provides as follows:

“The superintendent may forthwith take 
possession of the business and property of any 
corporation to which this chapter is applica-
ble, or any personal loan broker, or any pri-
vate banker to which article four of this chap-
ter is applicable whenever it shall appear that 
such corporation or banker:

40
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Complaint.

1. Has violated its charter or any law;

2. Is conducting its business in an unau-
thorized or unsafe manner;

3. Is in an unsound or unsafe condition to 
transact its business;

20 4. Cannot with safety and expediency con-
tinue business;

5. Has an impairment of its capital;

6. Has suspended payment of its obliga-
tions;

7. Has neglected or refused to comply with 
the terms of a duly issued order of the super-
intendent;

20 8. Has refused, upon proper demand, to
submit its records and affairs for inspection to 
an examiner of the banking department;

9. Has refused to be examined upon oath 
regarding its affairs.”

4. Prior to the 6th day of May, 1931, plaintiff 
determined to liquidate the affairs of The Bank 
of United States and thereafter pursuant to Sec- 

30 tion 72 of the said Banking Law of the State of 
New York and on or about said 6th day of May, 
1931, plaintiff notified all creditors in writing, 
whose names appeared as creditors upon the books 
of such bank, to present their claims to him and 
make proper proof thereof on or before the 29th 
day of June, 1931, at various branch banks of The 
Bank of United States situate in the City of New 
York, the names and addresses of which were spe-
cified in such notice. Such notice designated June 

40
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Complaint.

29th, 1931, as the last day upon which claims could 
be presented and proved, and were enclosed in se-
curely sealed envelopes, with postage prepaid, ad-
dressed to the creditors appearing on the books of 
such Bank, and were on or about May 6th, 1931, 
mailed to such creditors at the General Post Office 
in the Borough of Manhattan, City of New York. 
Thereafter such notice was inserted and published 
weekly, pursuant to the direction of the plaintiff, 
in thirty-nine newspapers designated by him and 
published in the City of New York, for more than 
three consecutive weeks and embracing a period of 
more than twenty-one days prior to the 29th day 
of June, 1931, the last day fixed in said notice for 
the presentation and making proof of claims as 
hereinbefore alleged.

20
5. Subsequent to the 29th day of June, 1931, 

and prior to July 1st, 1932, plaintiff, after an ex-
amination of its affairs, determined and ascer-
tained that the reasonable value of the assets of 
The Bank of United States was not sufficient to 
pay its creditors in full, and that there was due 
and owing by such Bank to its depositors and cred-
itors for moneys received and due and unpaid upon 
deposit accounts and other moneys owing, for value 
received, upon its contracts, debts and engagements ^  
a sum in excess of $30,000,000 over and above the 
reasonable value of such assets. Upon information 
and belief at the time of such determination such 
insufficiency of assets, as so fixed and ascertained, 
existed and has since continued.

The creditors of The Bank of United States ag-
gregate over four hundred thousand and are scat-
tered throughout the United States and foreign

40



8

Complaint.

countries and beyond the reach of process of the 
Courts of this State.

6. Article VIII, Section 7 of the Constitution 
of the State of New York, provides as follows:

“ The stockholders of every corporation and 
joint-stock association for banking purposes, 
shall be individually responsible to the amount 
of their respective share or shares of stock in 
any such corporation or association, for all its 
debts and liabilities of every kind.”

7. Section 80 of the said banking law of the 
State of New York provides as follows:

“Whenever a liability of stockholders for the 
amount of their respective shares of any such 
corporation exists, and the superintendent has 
duly taken possession of the property and busi-
ness of such corporation, and has duly notified 
creditors to present and make proof of their 
respective claims and the last day to present 
such claims has expired, and he has determined 
from his examination of its affairs that the 
reasonable value of the assets of such corpora-
tion is not sufficient to pay its creditors in full, 

30 he may enforce the individual liability of such 
stockholders in whole or in part. In case he de-
termines to enforce such liability, he shall make 
demand in writing upon such stockholders by 
causing such demand to be enclosed in sealed 
envelopes addressed and mailed, postage pre-
paid, to said respective stockholders at their 
last known places of address as the same ap-
pear upon the stock ledger of such corporation 
or at their last known address if no address

40
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Complaint.

appears in said ledger. Such demand shall 
state the total amount assessed by the super-
intendent against the stockholders and the 
equal and pro rata share assessed against each 
stockholder for each share of stock, and the 
total amount of such assessment for all the 
shares of stock of such stockholder. Such de-
mand shall also fix a date, not earlier than 
thirty days from the date of such notice, upon 
which such stockholder shall be required to 
pay such assessment to the superintendent. In 
case any such stockholder shall fail or neglect 
to pay such assessment within the time fixed 
in said notice, the superintendent shall have a 
cause of action, in his own name as superin-
tendent of banks, against such stockholder 
either severally or jointly with other stock-
holders of such corporation, for the amount of 
such unpaid assessment or assessments, to-
gether with interest thereon from the date when 
such assessment was, by the terms of said 
notice, due and payable. In any such action, 
the written statement of the superintendent, 
under his hand and seal of office, reciting his 
determination to enforce the individual liabil-
ity, or any part thereof, of such stockholders, 
and setting forth the value of the assets of 
such corporation and the liabilities thereof, as 
determined by him after examination and in-
vestigation, shall be presumptive evidence of 
such facts as therein stated.”

8. Subsequent to such determination and prior 
to the 1st day of July, 1932, plaintiff decided that 
an assessment of $25.00 against each stockholder 
for each share of stock held by him was required

10

20

30

40
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Complaint.

and necessary to provide moneys toward the pay-
ment and satisfaction of the sums due and owing 
to the creditors of such Bank.

9. Thereafter and on or about July 1st, 1932, 
plaintiff made demand in writing upon all the stock-
holders of The Bank of United States appearing 
upon its stock ledger for the payment on August 
8th, 1932, of $25.00 for each share of stock appear-
ing upon such stock ledger to be held by each stock-
holder. A  form or sample copy of such demand, 
except as to the name and address of the stock-
holder and the total amount assessed against him, 
is hereto annexed, marked Schedule 1, and made a 
part hereof. Such demand stated the total amount 
assessed by the plaintiff against all of the stock-

20 holders, the equal and pro rata share assessed 
against each stockholder for each share of stock 
held by him, and the total amount of the assessment 
for all shares held by each such stockholder. Such 
demands were enclosed in securely sealed postpaid 
envelopes, addressed to each of such stockholders 
(including all named as defendants herein) at his, 
her or its last known place of residence appearing 
upon the stock ledger of the Bank, and where no 
address appeared thereon, the last known address 

30 of such stockholder. Such demands so sealed and 
addressed and postage paid thereon were on July 
1st, 1932, mailed to each said stockholder at the 
General Post Office in the Borough of Manhattan, 
City of New York.

10. Section 120 of said banking law of the State 
of New York, provides as follows :

“The rights, powers and duties of stockhold- 
40 ers of banks shall be as prescribed in the gen-
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Complaint.

eral corporation law and the stock corporation 
law; but the individual liability of such stock-
holders for the contracts, debts, and engage-
ment of the bank and the time within which 
an action may be instituted to enforce such 
liability shall be governed exclusively by the 
provisions of this section and section eghty 
of this chapter.

The stockholders of every bank shall be indi-
vidually responsible, equally and ratably and 
not one for another, for all contracts, debts 
and engagements of the bank, to the extent of 
the amount of their stock therein, at the par 
value thereof, in addition to the amount in-
vested in such shares. An action to enforce 
such liability must be brought within six years 
after the cause of action has accrued. The term 
‘stockholder’ as used in this section shall apply 
to:

1. Such persons as appear by the books of 
the bank to be stockholders;

2. Every owner of stock, legal or equitable, 
although the same may be on such books in 
the name of another person, provided, how-
ever, that such term shall not apply to a per-
son holding stock as collateral security for the 
payment of a debt and not appearing by the 
books of the bank to be the owner and holder 
thereof in his own right, or to a person holding 
stock in a bona fide fiduciary capacity and not 
appearing by the books of the bank to be the 
owner and holder thereof in his own right 
unless such fiduciary shall have invested the 
funds in his care in violation of law or of the 
terms under which said funds are held by him,

10

20

30
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Complaint.

in which case he shall be personally liable as a 
stockholder.

No person who has in good faith, and with-
out any intent to evade his liability as a stock-
holder, caused his stock to be transferred on the 
books of the bank when such bank is solvent 
to any resident of this State of full age prev- 
ious to any default in the payment of any debt 
or liability of the bank, shall be subject to any 
personal liability for any contracts, debts or en-
gagements of the Bank.

In case the Superintendent of Banks shall 
have taken possession of the property and busi-
ness of the bank pursuant to section fifty-seven 
of this chapter or a permanent receiver of such 
bank shall have been appointed, all actions or 

20 proceedings to enforce the liability of stock-
holders under this section shall be taken and 
prosecuted only in the name of the superin-
tendent or the receiver, as the case may be, un-
less the superintendent or receiver shall refuse 
to take such action or proceeding upon proper 
request in writing made by any creditor, or 
shall have failed or neglected to commence such 
action or proceeding within sixty days after the 
receipt of such request, and in that event such 

^  action or proceeding may be taken by any 
creditor of the bank. But no such action shall 
be brought by a creditor until a judgment shall 
have been recovered by him against the bank 
and an execution thereon shall have been re-
turned unsatisfied in whole or in part.”

11. On and prior to December 11, 1930, each of 
the defendants named in Schedule 2 hereto annexed 

40 appeared and now appears upon the stock ledger of
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Complaint.

The Bank of United States as the owner and holder 
of the number of shares set opposite their respective 
names upon Schedule 2, which is annexed hereto 
and made a part hereof with the same force and ef-
fect as though repeated herein at length.

12. Each of the defendants has failed and neg-
inlected to pay the amount of the assessment so levied xu 

and imposed.
Plaintiff demands judgment against each of the 

defendants named in Schedule 2 hereto attached for 
the amount so specified opposite his, her or its re-
spective name upon Schedule 2 with interest thereon 
from August 8,1932, and costs of suit to be taxed.

Se c o n d  Co u n t .

201. Plaintiff repeats each and every allegation 
contained in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9 and 
10 of the First Count.

2. On and prior to December 11, 1930, each of 
the defendants referred to in Schedule 3, which is 
hereto annexed and made a part hereof with the 
same force and effect as though repeated herein at 
length, was the equitable owner and holder of the 
number of shares of stock of The Bank of United 30 
States set opposite their respective names in said 
schedule.

3. The defendant Benjamin Chodosh shown in 
said schedule on or about September 17, 1930, pur-
chased five shares of said stock from Minnie 
Chodosh (now Minnie C. Kaplan), but did not have 
the said shares transferred to his own name on the 
books of the said Bank.

40



14

Complaint.

4. The defendant George Eisenberg purchased 
forty shares of stock of the said Bank from Ben-
jamin Levy of 95 River Street, Hoboken, N. J., prior 
to December 11, 1930, but did not have said shares 
of stock transferred to his own name on the books 
of the said Bank.

5. The defendant Morris Krumholtz purchased 
fifteen shares of said stock in said Bank June 6, 
1930, and had the same placed of record on the 
books of the Bank in the name of Irving Weinstein 
as nominee for the said Morris Krumholtz.

6. The defendant Stern Securities Corporation 
was in truth and in fact the owner of two hundred 
and sixty-seven shares of stock of the said Bank,

2q  which stood on the books of the Bank in the name 
of Eric Korman as owner, the said Korman being 
nominee for the said Stem Securities Corporation.

7. Each of the said defendants has failed and 
neglected to pay the amount of the assessment so 
levied and imposed, although duly notified thereof 
and payment demanded.

Plaintiff demands judgment against each of the 
30 said defendants set forth in Schedule 3 for the 

amounts so specified opposite his, her or its names 
upon said schedule, with interest thereon from 
August 8,1932, and costs of suit to be taxed.

Mc De r mo t t , En r ig h t  & Ca r pe n t e r , 
Attorneys for Plaintiff,

75 Montgomery Street, 
Jersey City, N. J.

40
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S c h e d u l e  1 .

No.

July 6,1932.

Pl e a s e  t a k e  n o t i c e :

The last day to present claims having expired,
I have determined from my examination of the af- - q  
fairs of The Bank of United States that the reason-
able value of its assets is not sufficient to pay its 
creditors in full.

Pursuant to Section 80 of the Banking Law, I 
have assessed the sum of 25,250,000.00 Dollars 
against the stockholders of The Bank of United 
States, the pro rata share of said assessment against 
each stockholder on each share of stock being $25.00.

The total assessment against you as holder of 
............................ shares of stock is $ ......................  20

I demand that you pay to me, on the 8th day of 
August, 1932, at 701 Eighth Avenue, Borough of 
Manhattan, City of New York, the total assessment 
made against you.

JiOSe ph  A. Br o d e r ic k , 
Superintendent of Banks of the State 
of New York in charge of The Bank 
of United States in liquidation.

40
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S c h e d u l e  2 .

In d iv id u a l s .

No. of Amount of
Name of Stockholder Shares Assessment

A n d e r so n , Charles P. 180 $4,500.
Applegate, Stephen R. 100 2,500.

Bailey, Hannah C. 2 50.
Benkert, Mrs. Maude A. 75 1,875.
Berger, Samuel 50 1,250.
Bierman, George 67 1,675.
Brick, Arthur R. 10 250.

Cooper, Herbert 60 1,500.

Davis, James Mercer 25 625.
D’Elia, Nicholas W. 95 2,375.
Diggles, Alfred R. M. 3 75.
Drewen, John 18 450.

Ewart, Howard 50 1,250.

Fahrenbruck, Frederick D. 2 50.
Fahrenbruck, Katherine L. 2 50.
Fine, M. James 10 250.

Geismar, Herman 50 1,250.
Goble, Paul S. (M. D.) 5 125.
Goodman, Henry J. 20 500.
Gorlin, Benjamin 20 500.
Gross, Emanuel 60 1,500.
Gruler, William J. 30 750.

Harris, Kate 19 475.
Heilbrun, Benjamin 10 250.
Herman, Morris 20 500.
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Schedule 2.

Name of Stockholder
No. of 
Shares

Amount of 
Assessment

Kanter, Charles 10 250.
Kapralik, Mrs. Gertrude 30 Balance 730.
Kuhn, Richard E. 75 1,875.
Korman, Eric 267 6,675.

Levy, Benjamin 40 1,000.
Lowy, Mrs. Camilla 5 125.

MacDougall, A. D. 47 1,175.
MacFarland, Clair 20 500.

Neuwirth, J. Paul 20 500.

O’Mealia, Harry E. 50 1,250.
O’Mealia, Harry F. 10 250.

Pedrick, Hamilton G. 60 1,500.

Rosner, Mary 56 1,400.

Schwarz, Andrew 100 2,500.
Staples, Raymond C. 5 125.
Steinberger, Alex 5 125.
Stone, Essie R. 27 675.
Sutton, Frank W., Jr. 100 2,500.
Sylvester, Howard C. 80 2,000.

Van Nostrand, Mrs. Mary A. 30 750.

Waldron, Dr. Ralph 150 3,750.
Warner, Charles N. 100 2,500.
Wells, William J. 12 300.
Woodward, Zulena Cook 18 450.

40
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Schedule 2. 

Joint Owners.

No. of Amount of
Name of Stockholder 

George W. Bauer &
Shares Assessment

George J. Alles 100 2,500.

Corporations.

Arney-Sutton-Gruler Co. 10 250.
The Bobdan Co. 388 9,700.
The Farg Co., Inc. 100 2,500.
The Mart, Inc.
Northern N. J. Investment

50 1,250.

Co. 20 500.
Omaco Securities Co. 20 500.
O’Mealia Outdoor Advertis -

ing Co. 10 250.
Sutton Brothers Co. 10 250.
Toms River Amusement Co. 50 1,250.

No t e  :—Schedule 2 annexed to the original com-
plaint includes the names, number of shares and 
amount of assessment of all the 557 defendants. 
To reduce the record on appeal only the defendants 

30 included in this appeal have been set forth in the 
foregoing schedule.

40
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Notice of Motion by Defendant, The 
Bobdon Company, to Strike Ont 
Complaint.

NEW JERSEY SUPREME COURT, 

E s s e x  Co u n t y .

Jose ph  A. Brod e ri ck , as Superin- | 
tendent of Banks of the State of I 
New York, I

Plaintiff, l Action 
yg / at Law•

Be n j a m in  A b r a ms , et als., i
Defendants.

To Mc De r mo t t , E n r ig h t  & Ca r pe n t e r , Esqs., At-
torneys for Plaintiff:

Please  t a k e  n o t ic e , that on Saturday, the 9th 
day of December, 1933, at 10 o’clock in the fore-
noon or as soon thereafter as counsel can be heard, 
at the Essex County Court House in the City of 
Newark, County of Essex and State of New Jersey, 
on behalf of the defendant, The Bobdon Company, 
we shall apply to the Honorable Charles W. Parker, 
Supreme Court Justice, to strike the plaintiff’s com-
plaint herein on the following grounds:

1. That the complaint does not set forth facts 
sufficient to constitute a cause of action against 
the said defendant.

2. That the alleged liability of the said defend-
ant set forth in the complaint filed herein is not 
enforceable in the courts of this State.

10

20

30
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Notice of Motion by Defendant, The Bobdon 
Company, to Strike Out Complaint.

3. That the within action cannot be maintained 
in this Court, in that it is contrary to and violative 
of the provisions of Section 94 (b) of the Corpo-
ration Act (2 Comp. Stats, p. 1656, Sec. 94 (b), 
which prohibits the maintenance of an action in a 
court of law of this State for the enforcement of

u any statutory personal liability of a stockholder 
of any foreign corporation.

4. That the complaint does not allege facts suffi-
cient to constitute a cause of action against the 
defendant under the laws of the State of New York.

H a r ri so n  & Ro c h e , 
Attorneys of Defendant,

2q  The Bobdon Company.

Ch a mb e r l in , K a f e r , W il d s  & Ju b e , Esqs.,
Of Counsel,

2 Rector, Street,
New York, N. Y.

30
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Notice of Motion to Strike Out 
Complaint.

NEW JERSEY SUPREME COURT, 

E s s e x  Co u n t y .

Jos ep h  A. B rod e ri ck , as Superin- | 
tendent of Banks of the State of I 
New York, [

Plaintiff, V Action 
vs. /  at Daw.

Be n j a m in  A b r a ms , et als., \
Defendants. I

To Mc De r mo t t , E n r ig h t  & Ca r pe n t e r , Esqs., At-
torneys of Plaintiff:

Ta k e  n o t ic e , that on Saturday, the 9th day of 
December, 1933, at 9 :30 o’clock in the forenoon, at 
the Essex County Court House, in the City of New-
ark, in the County of Essex in this state, on behalf 
of the defendants, Mary Rosner, Essie R. Stone, 
Camilla Lowy, Ralph Waldron, J. Paul Neuwirth, 
Richard E. Kohn, George Bierman, Samuel Berger, 
William J. Wells, M. James Fine and Kate Harris, 
we shall apply to the Honorable Charles W. Parker, 
Supreme Court Justice, to strike out the plaintiff’s 
complaint herein on the following grounds:

1. That the complaint does not set forth any 
cause of action against the said defendants or any 
of them.

2. That the alleged liability of the said defend-
ants, set forth in the complaint, is not enforceable 
in the courts of this state.
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3. That the laws of this state prohibit the main-
tenance of this action in this court.

4. That the alleged causes of action set forth in 
the complaint, as against each of said defendants 
is, as to each of said defendants several, separate 
and distinct, and that each of said defendants is 
misjoined as a defendant in this action with each 
and all of the other defendants.

5. That the complaint does not set forth any 
cause of action against said defendants, or any of 
them, under the laws of the State of New York.

6. That the complaint does not set forth any 
cause of action which is cognizable in a court of

20 l a W '

B il d er , B ild er  & K a u f m a n , 
Attorneys for above mentioned defendants.

Dated, December 4, 1933.

N o t e :—Notices of similar content were served 
by attorneys for the remaining appellees.

30
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O p i n i o n .

(Filed Jan. 30,1934)

NEW JERSEY SUPREME COURT.

Jose ph  A. Bro d e r ic k , as Superin-
tendent of Banks of the State of 
New York,

Plaintiff,
vs.

Be n j a min  A brams , et als.,
Defendants.

On motions by various defendants, to strike out 
the complaint as to them respectively.

Before Justice Parker, at Chambers.

For the plaintiff, McDermott, Enright & Car-
penter.

(Arthur Ofner, of the New York bar, on the 
brief.)

For the various moving defendants, Walter J. 
Bilder: Eichmann & Seiden: Howard Ewart: Gross 
& Gross: Harrison & Roche: Lichtenstein, Schwartz 
& Friedenberg.

Pa r k e r , J. One of the grounds originally urged 
was misjoinder of parties, the facts being that sev-
eral hundred defendants have been joined in what 
is nominally one action, but several hundred actions 
combined for convenience, as stockholders of the
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defunct Bank of the United States, and are sever-
ally charged with individual liability to the extent 
of the par value of the shares held by them re-
spectively.

I disposed of this objection in another case a few 
weeks ago. See Beatty v. Lincoln Bus Co., memo- 
randum filed December 11, 1933. Up to this writ-
ing that opinion does not seem to have been re-
ported.

The other principal ground is that by the statute 
of 1897, (Section 94 b of the Corporation Act as re-
printed in Compiled Statutes,) it is enacted that 
“no action or proceeding shall be maintained in any 
court of law of this state against any stockholder,
* * * of any domestic or foreign corporation by or 
on behalf of any creditor of such corporation to en-

20 force any statutory personal liability of such stock-
holder, * * * for or upon any debt, default or obliga-
tion of such corporation, whether such statutory 
personal liability be deemed penal or contractual,
* * * if such statutory personal liability be created 
by or arose from the statutes or laws of any other 
state or foreign country, and no pending or future 
action or proceeding to enforce any such statutory 
personal liability shall be maintained in any court 
of this state other than in the nature of an equitable 
accounting for the proportionate benefit of all 
parties interested, to which such corporation and its 
legal representatives, if any, and all of its creditors 
and all of its stockholders shall be parties.” (C. S. 
1656).

The proposition advanced by the defendants is 
that this statute, which it is admitted was in exist-
ence in New Jersey before the organization of the 
Bank of the United States, bars any such action 

40 as the present one, which is by a quasi receiver not
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appointed by any court but ex officio pursuant to 
statute, and for the benefit of all the creditors (and 
principally the depositors) of the defunct Bank of 
the United States.

One answer made to this by plaintiff is that the 
case is not within the language of the statute. An-
other answer made is that if it is within the lan-
guage of the statute, there is an impairment of the 
obligation of a contract. A third answer made 
seems to be that to deny the right of action in this 
case would be in defiance of the full faith and credit 
clause of the United States constitution.

An abstract of the complaint is perhaps necessary. 
It is in two counts but they are both alike, except 
that the second count merely charges certain “equit-
able” owners of shares with the alleged responsi-
bility for one hundred per cent, assessment; where-
as the first count relates to the “legal” owners who 
are in far greater number.

The averments are that plaintiff is and was on 
December 11, 1930 the Superintendent of Banks of 
the State of New York; that the Bank of the United 
States is a corporation organized under the banking 
law of that State and doing business in the City of 
New York; that its capital amounted to $25,000,000, 
and the stock was owned by nearly 21,000 stock-
holders all over the United States and in foreign 
countries; that on December 11, 1930, by virtue of 
the banking law and in view of the financial condi-
tion of the bank, the plaintiff as New York Super-
intendent of Banks took possession of its business 
and property and is engaged in liquidating the in-
stitution pursuant to Section 57 of the New York 
banking law of 1914. We need not go into details 
as to the ground assigned for his action as no ques-
tion is now raised on that score.
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Paragraphs 4 and 5 of the complaint go on to 
say that on May 6, 1931, pursuant to Section 72, 
plaintiff gave notice to the creditors to present their 
claims, which notices were mailed and advertised 
and that the time for presentation expired on June 
29th, whereupon the plaintiff determined that the 
assessments were not sufficient to pay the creditors 
in full and that there was due by the Bank to De-
positors and creditors a sum in excess of $30,000,000 
over the reasonable value of assets, which deficiency 
still exists. That amount is in excess of the par 
value of all the stock.

Paragraph 6 of the complaint quotes the statute 
of New York which provides that “the stockholders 
of every corporation and joint-stock association for 
banking purposes, shall be individually responsible 

2q to the amount of their respective share or shares of 
stock in any such corporation or association, for all 
its debts and liabilities of every kind.”

Paragraph 7 quotes Section 80 of the same Bank-
ing law to the effect that whenever a liability as 
above exists, and the superintendent has taken pos-
session and has notified creditors to present their 
claims, and the time to present claims has expired, 
and he has determined from his examination that 
the reasonable value of the assets is not sufficient 
to pay in full, he may enforce the individual liabil-
ity of such stockholders in whole or in part. Then 
follow a number of provisions about making demand 
on the stockholders, and what the demand shall con-
tain, and how it shall be made, and what date shall 
be fixed, and “in case any such stockholder shall 
fail or neglect to pay such assessment within the 
time fixed in said notice, the superintendent shall 
have a cause of action, in his own name as superin- 

40 tendent of banks, against such stockholder either
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severally or jointly with other stockholders of such 
corporation, for the amount of such unpaid assess-
ment or assessments, together with interest thereon 
from the date when such assessment was, hy the 
terms of said notice, due and payable. In any such 
action, the written statement of the superintendent, 
under his hand and seal of office, reciting his de-
termination to enforce the individual liability, or ^  
any part thereof, of such stockholders, and setting 
forth the value of the assets of such corporation and 
the liabilities thereof, as determined by him after 
examination and investigation, shall be presumptive 
evidence of such facts as therein stated.”

The complaint further states that plaintiff de-
cided that an assessment of $25 a share was re-
quired and necessary; and that on or about July 1st,
1932, he made demand on the various stockholders 20 
for the payment of $25 for each share of stock ap-
pearing upon the ledger to be held by such stock-
holder. Said demand stated the total amount as-
sessed by plaintiff against all of the stockholders, 
the equal and pro rata share assessed against each 
stockholder for each share of stock held by him, and 
the total amount of the assessment for all shares 
held by each stockholder.

It then quotes Section 120 of the banking law 
which, so far as relevant, is to the effect that the 30 
individual liability of stockholders is to be governed 
exclusively by Sections 120 and 80, and that the 
stockholders shall be individually responsible to 
the extent of their stock at par in addition to the 
amount invested by them, and that an action to en-
force such liability must be brought within six years 
after the cause of action has accrued. The section 
then undertakes to define and describe who the 
stockholders are (we need not consider that now) 40 
and then provides as follows:
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“In case the Superintendent of Banks shall 
have taken possession of the property and busi-
ness of the bank pursuant to section fifty-seven 
of this chapter or a permanent receiver of such 
bank shall have been appointed, all actions or 
proceedings to enforce the liability of stock-
holders under this section shall be taken and 
prosecuted only in the name of the superin-
tendent of the receiver, as the case may be, un-
less the superintendent or receiver shall refuse 
to take such action or proceeding upon proper 
request in writing made by any creditor, or 
shall have failed or neglected to commence such 
action or proceeding within sixty days after 
the receipt of such request, and in that event 
such action or proceeding may be taken by 

20 any creditor of the bank. But no such action 
shall be brought by a creditor until a judgment 
shall have been recovered by him against the 
bank and an execution thereon shall have been 
returned unsatisfied in whole or in part.”

The final averment in the complaint is that each 
of the defendants named in Schedule 2 annexed to 
the complaint appearing as stockholders on the 
books of the bank to the number of shares set op- 

ou posite his name, has neglected and failed to pay the 
assessment so imposed.

The briefs submitted in this matter are very 
voluminous and have come from a number of differ-
ent counsel, but I think they do not make any sub-
stantial points beyond those that have been men-
tioned above. The case is one of great importance, 
and I should like to devote much more time to it 
than is practicable in view of the pressure of other 

4q  work; but, so far as I can see, the decision of these 
points seems reasonably plain.
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It is to be observed that the present action is not 
one for the collection of unpaid subscriptions to 
stock, but for the collection of an assessment up to 
the original par value of the stock. Consequently it 
differs from the recent case of Graham v. Fleissner, 
107 N. J. Law, 278 in which Section 94 b was con-
sidered and held inapplicable to a case in which the 
defendant stockholder had secured his stock as an 
original issue at some fraction of its par value and 
was held liable for the difference. It was objected 
in that case that Section 94 b was applicable, but 
the Court of Errors and Appeals expressly held 
(p. 280) that the phrase “statutory personal lia-
bility” in the statute “means personal liability im-
posed by statute extra the common law liability to 
make up a deficit of par value, i.e., the so-called 
‘trust fund’ theory of capital stock,” and the Court 
held that even in the case of “trust fund” liability 
our courts would not cast up the assets and lia-
bilities of a foreign corporation, but that that must 
be done at the domicile of said corporation or, as 
in the particular case, in bankruptcy.

As has been said, the present case is funda-
mentally different in that the attempt is to enforce 
by a suit at law against each individual stockholder 
a statutory personal liability of one hundred per 
cent, of his claim after an ascertainment of assets, 
not by any court of law or equity, but by a State 
official not endowed with any judicial power so far 
as appears. That official comes over into this State 
and endeavors by a suit at law (or rather several 
hundred suits at law) to recover the several 
amounts that he has himself assessed against the 
shareholders respectively. This seems to me to fly 
directly in the face of our statute. As Banking 
Commissioner who has taken possession and is ad-
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ministering the affairs of the defunct corporation 
as a quasi receiver, the plaintiff is avowedly acting 
in the interest of the creditors and for no other pur-
pose. He is attempting to recover from the stock-
holders severally, in several hundred separate suits 
combined merely for convenience, the amount of 
their statutory liability up to the statutory limit, 
for the purpose of paying those creditors. Whether 
it is one creditor or two or three or a dozen or sev-
eral thousand appears to me to make no difference 
in the situation. This suit is not one suit, but a 
multiple suit, at law, clearly on behalf of creditors 
of a corporation, and that a foreign one, to enforce 
in each case a statutory personal liability of a stock-
holder. This exactly what the statute forbids.

Secondly, that to refuse to entertain this action 
2q would be to impair the obligation of a contract.

What I understand to be the contract claimed to 
exist in this case is the contract between the State 
of New York and its own corporation and between 
that corporation and its stockholders which, of 
course, is dependent upon the New York statute. 
It seems to be a sufficient answer to say, as has 
already been said, that our statute was in force 
long before the Bank of the United States was or-
ganized and so far as relates to any rights at- 

30 tempted to be conferred by the New York statute 
in permitting recovery in other States, this State is 
in no way bound thereby and perhaps would not be 
bound even although the incorporation of this bank 
antedated our statute. However, it is unnecessary 
to go so far as this. I think the point regarding 
impairment of contract is without substance.

Finally, that to deny the right of this Commis-
sioner to sue at law in this State, as he is suing, is 

q  in definance of the full faith and credit clause of the 
constitution.
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Here again I think the point is without sub-
stance. It is true that it has been held in one or 
more cases in the Supreme Court of the United 
States, as for example in Converse v. Hamilton, 224
U. S. 243, that where an assessment of this kind 
has been definitely adjudicated by the courts of the 
home State and turned in effect into a judgment 
against the various parties concerned, that adjudi-
cation is enforcible in a sister State by virtue of 
the federal constitution although the laws of the 
latter state may be to the contrary. But here we 
have no court adjudication of any kind. The Com-
missioner, pursuant to a statute, has taken charge 
and has determined as a Commissioner that the 
United States Bank is insolvent and that the stock-
holders ought to be assessed to make up the deficit. 
That no doubt he can enforce in New York State 
under the statute of that State. But when he comes 
over here he is met by the express prohibition of our 
statute against any suit at law and by the require-
ment that the suit shall be in the nature of an 
equitable accounting, to which all stockholders 
shall be parties. In the proceeding before me the 
suits are several, and only one defendant is a party 
in each, in theory of law.

As a matter of comity it is well known that State 
courts often lend their aid to the enforcement of 
rights which arise in other States; and in many 
cases they are bound to do so. But in a matter of 
this kind it was expressly laid down by the Su-
preme Court of the United States in Finney v. 
Guy, 189 U. S. 335, that “whether a state court 
should permit an action to be maintained therein 
on the principle of comity between the states is a 
question exclusively for the courts of that state to 
decide,” to which it may here be added that the
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legislature in tlie present instance undertook to 
decide that question itself.

My conclusion is that the present complaint can-
not be supported and must be struck out as stating 
causes of action which by statute are not maintain-
able at law in this State. Whether a judgment for 
the defendant should be directed thereon is a mat- 
ter on which counsel are probably entitled to be 
heard.

As I view the matter now, it would seem that 
there should be a judgment for the moving defend-
ants subject of course to appeal, and without preju-
dice to the filing of a bill in equity on the lines laid 
down in section 94-b of the Corporation Act. The 
matter might be transferred to the Court of Chan-
cery, but the complaint would have to be reframed.

20 I think in any event.
I will hear counsel on the first convenient motion 

day as to settlement of these details.
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Order.

NEW JERSEY SUPREME COURT, 

E s s e x  Co u n t y .

Jos eph  A. B rod e ri ck , as Superin- 1 
tendent of Banks of the State of 1 
New York, /

Plaintiff, (Action 
vs. / at Law.

Be n j a m in  A b r a ms , et als.} 1 
Defendants.

Application having been made by the defendants 
hereinafter named on due notice to plaintiff for an 
order striking out plaintiff’s complaint herein on 
the grounds, among others, that the laws of this 
state prohibit the maintenance of this action in this 
court and that the complaint does not set forth any 
cause of action which is cognizable in a court of law 
of this state, and counsel for the respective parties 
having presented oral argument and filed briefs, 
and this court having considered same, and good 
and sufficient reason appearing herefor, and it ap-
pearing that all of the above mentioned attorneys 
for the above said defendants have consented to the 
form of this order; it is, on this tenth day of Febru-
ary, A. D. 1934, on motion of Bilder, Bilder & Kauf-
man, attorneys of defendants Mary Rosner, Essie
R. Stone, Camilla Lowy, Ralph Waldron, J. Paul 
Neuwirth, Richard E. Kohn, George Bierman, 
Samuel Berger, William J. Wells, M. James Fine' 
and Kate Harris; and Otto Cooper, attorney of de-
fendant Morris Hermann; and Abe J. David, at-
torney of defendant Howard C. Sylvester; and
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James Mercer Davis, attorney of defendants James 
Mercer Davis, Hamilton G. Pedrick and Clair Mac- 
Farland; and Eichmann & Seiden, attorneys for de-
fendants Benjamin Gorlin, Charles Kanter, Henry 
J. Goodman, Benjamin Levy, Northern New Jersey 
Investment Co., a corp., Alex Steinberger, A. D. 
MacDougall and Gertrude Kapralik, and Howard 
Ewart, attorney of defendants Raymond C. Staples, 
William J. Gruler, Mrs. Maud A. Benkart, Zulena 
Cook Woodward, Hannah C. Bailey, Charles N. 
Warner, Alfred R. M. Diggles, Charles P. Ander-
son, Andrew Schwarz, Frank W. Sutton, Jr., Toms 
River Amusement Co., Amey-Sutton-Gruler Co., 
Sutton Brothers Co., Stephen R. Applegate, Paul
S. Goble, Howard Ewart, Mrs. Mary A. Van Nos-
trand ; and Gross & Gross, attorneys for defendant 

20 E manuel Gross; and Norman W. Harker, attorney 
for defendants Frederick D. Fahrenbruck and 
Katherine L. Fahrenbruck; and Harrison & Roche, 
attorneys for defendant The Bobdan Co.; and Syl-
van Heilbrun, attorney for defendant Benjamin 
Heilbrun; and Lichtenstein, Schwartz & Frieden- 
berg, attorneys for defendants The Farg Co. Inc., 
and Herman Geismar; and Aloysius McMahon, at-
torney for defendants Harry F. O’Mealia, Harry E.

~ O’Mealia, O’Mealia Outdoor Advertising Co. and 
Omaco Securities Company; and Perkins, Drewen 
and Nugent, attorneys for defendants Nicholas W. 
D’Elia, Eric Korman and John Drewen; and 
Scammel, Knight & Reese, attorneys for defendant 
Arthur R. Brick; and Ben S. Shipman, attorney 
for defendant The Mart Inc.; Aquila N. Yenino, 
attorney for Herbert Cooper, and Whittemore & 
McLean, attorneys for defendants George J. Alles 
and George W. Bauer,

40
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Or de r ed , that plaintiff’s complaint be and the 
same hereby is struck out as to the above named 
defendants, and it appearing that no application is 
made by plaintiff to amend said complaint, it is 
further

Or de r ed , that judgment final be entered in favor 
of each of said defendants and against said plain- 10 
tiff, with costs to be taxed under the direction of 
this Court.

Let this rule be entered.

Ch a r l e s  W . Pa r k e r , 
Supreme Court Justice.

20
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J u d g m e n t

NEW JERSEY SUPREME COURT.

Jo s e ph  A. B rod e ri ck , as Superin-
tendent of Banks of the State of 
New York,

Judgment Final for Defendants on striking out 
Complaint.

Bilder, Bilder & Kaufman, attys. for defts.

Lowy, Ralph Waldron, J. Paul Neuwirth, 
Richard E. Kohn, George Bierman, Sam-
uel Berger, William J. Wells, M. James 
Fine & Kate Harris.

Otto Cooper, Atty. for deft. Morris Hermann.

Abe J. David, Atty. for deft. Howard G. 
Sylvester.

James Mercer Davis, Atty. for defts. James 
Mercer Davis, Hamilton G. Pedrick and 
Clair MacFarland.

Eichmann & Seiden, Attys. for defts. Benjamin 
Gorlin, Charles Kanter, Henry J. Good-
man, Benjamin Levy, Northern New Jer-
sey Investment Co., a corp., Alex Stein- 
berger, A. D. MacDougall and Gertrude

10

Be n j a m i n  A b r a ms , et als.,
Defendants.

vs.
Plaintiff. Action 

at Law.

20 Mary Rosner, Essie R. Stone, Camilla

30

40 Kapralik.
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Howard Ewart, Atty. of defts. Raymond C. 
Stables, William J. Gruler, Mrs. Maude 
A. Benkart (or Benkert), Zulena Cook 
Woodward, Hannah C. Bailey, Charles N. 
Warner, Alfred R. M. Higgles, Charles P. 
Anderson, Andrew Schwarz, Frank W. 
Sutton, Jr., Toms River Amusement Co., 
Arney-Sutton-Gruler Co., Sutton Brothers 10 
Co., Stephen R. Applegate, Paul S. Goble, 
Howard Ewart, Mrs. Mary A. Van 
Nostrand.

Gross & Gross, Attys. for deft. Emanuel 
Gross.

Norman W. Harker, Atty. for defts. Frederick 
D. Fahrenbruck & Katherine L. Fahren- on 
brack. ^

Harrison & Roche, Attys. for deft. The Bobdan 
Co.

Sylvan Heilbrun, Atty. for deft. Benjamin 
Heilbrun.

Lichtenstein, Schwartz & Friedenberg, Attys.
for defts. The Farg Co., Inc. & Herman 3q  
Geismar.

Aloysius McMahon, Atty. for defts. Harry F. 
O’Mealia, Harry E. O’Mealia, O’Mealia

Outdoor Advertising Co. & Omaco Securities 
Company.

Perkins, Drewen & Nugent, Attys. for defts. 
Nicholas W. D’Elia, Eric Korman and 40 
John Hrewen.
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Scammell, Knight & Reese, Attys. for deft. 
Arthur R. Brick.

Ben S. Shipman, Atty. for deft. The Mart, Inc.

Aquila N. Yenino, Atty. for deft. Herbert 
Cooper.

Whittemore & McLean, Attys. for defts. George 
J. Alles and George W. Bauer.

Judgment entered this fourteenth day of Febru-
ary, A. D. nineteen hundred and thirty-four against 
the plaintiff and in favor of defendants Mary Ros- 
ner, Essie R. Stone, Camilla Lowv, Ralph Waldron, 

20 j .  Paul Neuwirth, Richard E. Kohn, George Bier- 
man, Samuel Berger, William J. Wells, M. James 
Fine, Kate Harris, Morris Hermann, Howard C. 
Sylvester, James Mercer Davis, Hamilton G. 
Pedrick, Clair MacFarland, Benjamin Gorlin, 
Charles Kanter, Henry J. Goodman, Benjamin 
Levy, Northern New Jersey Investment Co., a corp., 
Alex Steinberger, A. D. MacDougall, Gertrude 
Kapralik, Raymond C. Staples, William J. Gruler, 

30 Mrs. Maude A. Benkart (or Benkert) Zulena Cook 
Woodward, Hannah C. Bailey, Charles N. Warner, 
Alfred R. M. Diggles, Charles P. Anderson, Andrew 
Schwarz, Frank W. Sutton, Jr., Toms River Amuse-
ment Co., Arney-Sutton-Gruler Co., Sutton 
Brothers Co., Stephen R. Applegate, Paul S. Goble, 
Howard Ewart, Mrs. Mary A. Van Nostrand, 
Emanuel Gross, Frederick D. Fahrenbruck, Kath-
erine L. Fahrenbruck, The Bobdan Co., Benjamin 
Heilbrun, The Farg Co., Inc., Herman Geismar, 

40 Harry F. O’Mealia, Harry E. O’Mealia, O’Mealia
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Outdoor Advertising Co., Omaco Securities Com-
pany, Nicholas W. D’Elia, Eric Korman, John 
Drewen, Arthur R. Bricks, The Mart, Inc., Herbert 
Cooper, George J. Alles and George W. Bauer for 
the sum of

costs.

Th o ma s  J. B r o g a n , 
Chief Justice.

I, F r e d  L. B l o o dg o o d , Clerk of the Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true copy of the Judgment en-
tered in above-stated cause, which said Judgment 
is recorded in this office in Yol. 49 of Judgments, 
page 444.

30
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Notice of Appeal and Grounds of 
Appeal.

(Filed March 31, 1934)

NEW JERSEY SUPREME COURT, 

E s s e x  Co u n t y .

10 Jo s e ph  A. Brod e ri ck , as Super in- | 
tendent of Banks of the State of j  
New York, /

Plaintiff-Appellant, l Action 
vgi . /at Law.

Be n j a m i n  A b r a ms , et als., \ 
Defendants-Appellees. I

20 To:
Messrs. Bilder, Bilder & Kaufman, attorneys 

for defendants Mary Rosner, Essie R. 
Stone, Camilla Lowy, Ralph Waldron, J. 
Paul Neuwirth, Richard E. Kohn, George 
Bierman, Samuel Berger, William J. 
Wells, M. James Fine, and Kate Harris;

Otto Cooper, Esquire, attorney for defendant 
Morris Herman;

30 Abe J. David, Esquire, attorney for defend-
ant Howard C. Sylvester;

James Mercer Davis, Esquire, attorney for de-
fendants James Mercer Davis, Hamilton 
G. Pedrick, and Clair MacFarland;

Messrs. Eichmann & Seiden; attorneys for de-
fendants Benjamin Gorlin, Charles Kan-
ter, Henry J. Goodman, Benjamin Levy, 
Northern New Jersey Investment Co., 

^  Alex Steinberger, A. D. MacDougall, and
Gertrude Kapralik ;
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Howard Ewart, Esquire, attorney for defend-
ants Raymond C. Staples, William J. 
Gruler, Mrs. Maude A. Benkart, Zulena 
Cook Woodward, Hannah C. Bailey, 
Charles N. Warner, Alfred R. M. Diggles, 
Charles P. Anderson, Andrew Schwarz, 
Frank W. Sutton, Jr., Toms River Amuse-
ment Co., Arney-Sutton-Gruler Co., Sut-
ton Brothers Co., Stephen R. Applegate, 
Paul S. Goble, Howard Ewart, Mrs. Mary 
A. VanNostrand;

Messrs. Gross & Gross, attorneys for defendant 
Emanuel Gross;

Norman W. Harker, Esquire, attorney for de-
fendants Frederick D. Fahrenbruck, and 
Katherine L. Fahrenbruck;

Messrs. Harrison & Roche, attorneys for de-
fendant The Bobdan Co.;

Sylvan Heilbrun, Esquire, attorney for defend-
ant Benjamin Heilbrun;

Messrs. Lichtenstein, Schwartz & Friedenberg, 
attorneys for defendants The Farg Co., 
Inc., and Herman Geismar;

Aloysius McMahon, Esquire, attorney for de-
fendants Harry F. O’Mealia, Harry E. 
O’Mealia, O’Melia Outdoor Advertising 
Co. and Omaco Securities Company;

Messrs. Perkins, Drewen and Nugent, attor-
neys for defendants Nicholas W. D’Elia, 
Eric Korman and John Drewen;
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Messrs. Scammell, Knight & Reese, attorneys 
for defendant Arthur R. Brick; Ben S. 
Shipman, Esquire, attorney for defendant 
The Mart, Inc.;

Aquila N. Venino, Esquire, attorney for de-
fendant Herbert Cooper;

Messrs. Whittemore & McLean, attorneys for 
defendants George J. Alles and George W. 
Bauer.

Si r s :

20

Ta k e  n o t ic e  that the plaintiff hereby appeals to 
the New Jersey Court of Errors and Appeals from 
the whole and every part of the order made in the 
above entitled action dated February 10, 1934, 
striking out plaintiff’s complaint as to the defend-
ants Mary Rosner, Essie R. Stone, Camilla Lowy, 
Ralph Waldron, J. Paul Neuwirth, Richard E. 
Kohn, George Bierman, Samuel Berger, William 
J. Wells, M. James Fine, Kate Harris, Morris Her-
man, Howard C. Sylvester, James Mercer Davis, 
Hamilton G. Pedrick, Clair MacFarland, Benjamin 
Gorlin, Charles Kanter, Henry J. Goodman, Ben-
jamin Levy, Northern New Jersey Investment Co., 
Alex Steinberger, A. D. MacDougall, Gertrude 
Kapralik, Raymond C. Staples, William J. Gruler, 
Mrs. Maude A. Benkart (or Benkert), Zulena Cook 
Woodward, Hannah C. Bailey, Charles N. War-
ner, Alfred R. M. Diggles, Charles P. Anderson, 
Andrew Schwarz, Frank W. Sutton, Jr., Toms 
River Amusement Co., Arney-Sutton-Gruler Co., 
Sutton Brothers Co., Stephen R. Applegate, Paul
S. Goble, Howard Ewart, Mrs. Mary A. Van Nos-

40
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trand, Emanuel Gross, Frederick D. Fahrenbruck, 
Katherine L. Fahrenbruck, The Bobdan Co., Ben-
jamin Heilbrun, The Farg Co., Inc., Herman Geis- 
mar, Harry F. O’Mealia, Harry E. O’Mealia, 
O’Mealia Outdoor Advertising Co., Omaco Securi-
ties Company, Nicholas W. D’Elia, Eric Korman,
John Drewen, Arthur R. Brick, The Mart, Inc.,

? 10 
Herbert Cooper, George J. Alles and George W.
Bauer, as well as from the whole and every part of 
the final judgments entered thereon in the above 
entitled action on the 8th tiny o f Mnrrh, 1Q̂  in / ¿/ 'i 
favor of each of the several defendants last afore-
said.

The following are plaintiff’s grounds of appeal:

1. Said order and judgments are based upon an 
erroneous finding by the Court that the laws of this 20 
State prohibit the maintenance in this Court of
the action set forth in the complaint.

2. Said order and judgments are based upon the 
erroneous finding that the complaint does not set 
forth any cause of action which is cognizable in a 
court of law of this State.

3. Said order and judgments are based upon an 
erroneous finding by the Court that the action set 30 
forth in the complaint is an action brought by or
on behalf of a creditor of a foreign corporation 
against a stockholder thereof, to enforce a statu-
tory personal liability of such stockholder for or 
upon a debt, default or obligation of such corpora-
tion arising from the statutes or laws of another 
State of the United States, within the intent and 
meaning of Section 94-B of the Corporation Act 
of the State of New Jersey.



44

Notice of Appeal and Grounds of Appeal.

4. Said order and judgments do not give full 
faith and credit to the public acts, records and judi-
cial proceedings of the State of New York within 
the intent and meaning of Article IY, Section 1, of 
the Constitution of the United States, in that the 
complaint in above action sets forth as the basis of 
relief a public act and a judicial proceeding of the

10 State of New York within the intent and meaning 
of the Constitution of the United States. Said stat-
ute of the State of New Jersey, if construed as pro-
hibitive of said action, is void under the Constitu-
tion of the United States.

5. Said order and judgments, in effect, deny a 
remedy in the courts of this State upon a valid 
contract entered into within the jurisdiction and

2q pursuant to the laws of a sister State, and thereby 
abridge the privileges and immunities of citizens 
of the United States and deny to the plaintiff the 
equal protection of the laws, in violation of the Con-
stitution of the United States and particularly the 
Fourteenth Amendment thereof.

6. Said statute of the State of New Jersey, as 
construed and applied by said order and judgments, 
is in violation of the Constitution of the United

30 States and particularly the Fourteenth Amendment 
thereof, and therefore null and void.

7. Said statute, as construed and applied by 
said order and judgments, in that it closes the 
courts of this State to plaintiff in enforcement of 
lawful contract rights except under impossible con-
ditions, deprives plaintiff of its property in said 
contracts without due process of law, in violation of

40
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the Constitution of the United States and particu-
larly Article Y and the Fourteenth Amendment 
thereof. Said statute is void and said order and 
judgments based thereon erroneous.

8. The complaint sets forth a cause of action de-
pending upon defendants’ contracts as stockholders 
of The Bank of United States, to pay assessments 
as and when determined pursuant to the laws of the 
State of New York, and such contractual obliga-
tions are not within the prohibition of said statute 
of New Jersey relied on by the Court in making 
said order and judgments.

9. Said order and judgments, in that they deny 
to the plaintiff a remedy upon lawful causes of 
action accruing to him under the laws of a sister 
State, as representative of a corporation of said 
State, deny to the plaintiff and to said corporation 
the privileges and immunities of a citizen of the 
State of New York secured by Article IV, Section 
2 of the Constitution of the United States, and said 
order and judgments are, therefore, erroneous.

10. Said order and judgments, in that they are 
general judgments against the plaintiff and in favor 
of the named defendants, and, therefore, a bar to 
any other action in any other court of this or any 
other State, are erroneous, since the statute relied 
upon does not purport to go further than a prohibi-
tion against an action at law in the courts of this 
State, and does not justify a judgment concluding 
the plaintiff upon the merits of the cause of action.

11. Said order and judgments in favor of the 
aforesaid defendants and against the plaintiff are
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erroneous in that plaintiff’s complaint sets forth 
a valid cause of action upon which plaintiff was en-
titled to judgment against said defendants or to a 
trial in support of the allegations thereof.

10

12. Said order and judgments are in various 
other respects erroneous, illegal and void.

M c D e r mo t t , E n r ig h t  & Ca r p e n t e r , 
Attorneys for Plaintiff-Appellant.

20

40
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B e n j a min - A b r a ms , et als., 
Defendants-Appellees.

b r i e f  o f  Mc De r m o t t , e n r i g h t  &
CARPENTER FOR APPELLANT.

This appeal is from a judgment of the Supreme 
Court entered February 14, 1933, in favor of the 
defendants-appellees.

Plaintiff brought an action in the Supreme 
Court against five hundred and fifty-seven de-
fendants resident in this State to recover the 
double liability assessed against them, under the 
New York laws, as stockholders of Bank of United 
States.

The defendants-appellees move to strike out 
the complaint on various grounds that are speci-
fied in the motions. Specimen copies of the notices 
of motion are printed on pages 19 to 23, inclusive.

Justice Parker held that the laws of this State 
prohibit the maintenance of the action in the 
Supreme Court, and that the complaint does not 
set forth a cause of action cognizable in the 
Courts of Law of this State; ordered the com-
plaint struck out and that final judgment be en-
tered against the plaintiff (see order, pp. 33 to 35,

Jos ep h  A. B ro de ric k , Superin-
tendent of Banks of the State 
of New York,

Plaintiff-Appellant,

vs.

Action at Law.
On Appeal 

from Supreme 
Court.
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inclusive). The judgment appears (pp. 36 to 39, 
inclusive).

Brief Statement of Facts.

The complaint, which was struck out, alleges 
that plaintiff was the Superintendent of Banks of 
the State of New York; that The Bank of United 
States is a moneyed corporation, organized under 
the Banking Law of the State of New York, and 
maintained its office and principal place of busi-
ness in the Borough of Manhattan.

On December 11, 1930, the capital of The Bank 
of United States amounted to $25,250,000, repre-
sented by 1,010,000 shares of $25.00 per share, 
all of which was issued and outstanding. The 
stock was owned by 20,843 stockholders residing 
in nearly every State of the United States, Cuba, 
Greece, Switzerland, France, Monaco, Panama, 
Roumania, Jugo-Slavia and Italy (paragraph 2,
p. 5). .

On December 11, 1930, The Bank of United 
States could not with safety and expediency con-
tinue its business, and thereupon the plaintiff took 
possession of its business and property, and has 
been and is in possession and engaged in the 
liquidation thereof pursuant to Section 57 of the 
Banking Law of the State of New York, which is 
quoted in the complaint (paragraph 3, p. 5).

Prior to May 6, 1931, plaintiff determined to 
liquidate the affairs of The Bank of United States 
and notified all creditors in writing, whose names 
appeared as creditors upon the books of the Bank, 
to present their claims to him, &c. Notice was 
inserted and published in thirty-nine newspapers 
for more than three consecutive weeks, &c. (para-
graph 4, p. 6).

Subsequent to June 29, 1931, and prior to July 
1, 1932, plaintiff, after an examination of its
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affairs, determined and ascertained that the rea-
sonable value of the assets of The Bank of United 
States was not sufficient to pay its creditors in 
full, and that there was due and owing by such 
Bank to its depositors and creditors for moneys 
received and due and unpaid upon deposit ac-
counts and other moneys owing, for value re-
ceived, upon its contracts, debts and engagements 
a sum in excess of $30,000,00, over and above the 
reasonable value of such assets. The creditors of 
The Bank of United States aggregate over four 
hundred thousand, and are scattered throughout 
the United States and foreign countries and be-
yond the reach of process of the Courts of this 
State (paragraph 5, p. 7).

Article VIII, Section 7, of the Constitution of 
the State of New York, provides as follows:

“ The stockholders of every corporation 
and joint-stock association for banking pur-
poses, shall be individually responsible to the 
amount of their respective share or shares of 
stock in any such corporation or association, 
for all its debts and liabilities of every kind”  
(paragraph 6, p. 8).

Section 80 of the Banking Law of the State of 
New York provides as follows:

“ Whenever a liability of stockholders for 
the amount of their respective shares of any 
such corporation exists, and the superintend-
ent has duly taken possession of the property 
and business of such corporation, and has 
duly notified creditors to present and make 
proof of their respective claims and the last 
day to present such claims .has expired, and 
he has determined from his examination of 
its affairs that the reasonable value of the 
assets of such corporation is not sufficient to 
pay its creditors in full, he may enforce the 
individual liability of such stockholders in 
whole or in part. In case he determines to
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enforce such liability, he shall make demand 
in writing upon such stockholders by caus-
ing such demand to be enclosed in sealed en-
velopes addressed and mailed, postage pre-
paid, to said respective stockholders at their 
last known places of address as the same ap-
pear upon the stock ledger of such corpora-
tion or at their last known address if no ad-
dress appears in said ledger. Such demand 
shall state the total amount assessed by the 
superintendent against the stockholders and 
the equal and pro rata share assessed against 
each stockholder for each share of stock, and 
the total amount of such assessment for all 
the shares of stock of such stockholder. Such 
demand shall also fix a date, not earlier than 
thirty days from the date of such notice, upon 
which such stockholder shall be required to 
pay such assessment to the superintendent. 
In case any such stockholder shall fail or 
neglect to pay such assessment within the 
time fixed in said notice, the superintendent 
shall have a cause of action, in his own name 
as superintendent of banks, against such 
stockholder either severally or jointly with 
other stockholders of such corporation, for 
the amount of such unpaid assessment or 
assessments, together with interest thereon 
from the date when such assessment was, by 
the terms of said notice, due and payable. 
In any such action, the written statement of 
the superintendent, under his hand and seal 
of office, reciting his determination to enforce 
the individual liability, or any part thereof, 
of such stockholders, and setting forth the 
value of the assets of such corporation and 
the liabilities thereof, as determined by him 
after examination and investigation, shall be 
presumptive evidence of such facts as therein 
stated”  (paragraph 7, pp. 8-9).

Subsequent to such determination and prior to 
July 1, 1932, plaintiff decided that an assessment 
of $25.00 against each stockholder for each share 
of stock held by him was required and necessary
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to provide moneys toward the payment and satis-
faction of the sums due and owing to the creditors 
of said Bank. It is further affirmatively alleged 
that such deficiency then existed and has since 
continued (paragraph 8, pp. 9-10).

Thereafter, and on or about July 1, 1932, plain-
tiff made demand in writing upon all the stock-
holders of The Bank of United States appearing 
upon its stock ledger for the payment on August 
8, 1932, of $25.00 for each share of stock appear-
ing upon such stock ledger to be held by each 
stockholder. A sample copy of such demand was 
annexed to the complaint. Such demand stated 
the total amount assessed by the plaintiff against 
all of the stockholders, the equal and pro rata 
share assessed against each stockholder for each 
share of stock held by him, and the total amount 
of the assessment for all shares held by each such 
stockholder. Such demands were duly mailed on 
July 1, 1932 (paragraph 9, p. 10).

Section 120 of the Banking Law of the State of 
New York provides as follows:

“ The rights, powers and duties of stock-
holders of banks shall be as prescribed in the 
general corporation law and the stock corpo-
ration law; but the individual liability of such 
stockholders for the contracts, debts, and en-
gagements of the bank and the time within 
which an action may be instituted to enforce 
such liability shall be governed exclusively 
by the provisions of this section and section 
eighty of this chapter.

The stockholders of every bank shall be 
individually responsible, equally and ratably 
and not one for another, for all contracts, 
debts and engagements of the bank, to the 
extent of the amount of their stock therein, 
at the par value thereof, in addition to the 
amount invested in such shares. An action 
to enforce such liability must be brought 
within six years after the cause of action has
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accrued. The term ‘ stockholder’ as used in 
this section shall apply to:

1. Such persons as appear by the books of 
the bank to be stockholders;

2. Every owner of stock, legal or equitable, 
although the same may be on such books in 
the name of another person, provided, how-
ever, that such term shall not apply to a per-
son holding stock as collateral security for 
the payment of a debt and not appearing by 
the books of the bank to be the owner and 
holder thereof in his own right, or to a per-
son holding stock in a bona tide fiduciary 
capacity and not appearing by the books of 
the bank to be the owner and holder thereof 
in his own right unless such fiduciary shall 
have invested the funds in his care in viola-
tion of law or of the terms under which said 
funds are held by him, in which case he shall 
be personally liable as a stockholder.

No person who has in good faith, and with-
out any intent to evade his liability as a stock-
holder, caused his stock to be transferred on 
the books of the bank when such bank is sol-
vent to any resident of this State of full age 
previous to any default in the payment of 
any debt or liability of the bank, shall be sub-
ject to any personal liability for any contracts, 
debts or engagements of the Bank.

In case the Superintendent of Banks shall 
have taken possession of the property and 
business of the bank pursuant to section fifty- 
seven of this chapter or a permanent receiver 
of such bank shall have been appointed, all 
actions or proceedings to enforce the liability 
of stockholders under this section shall be 
taken and prosecuted only in the name of the 
superintendent or the receiver, as the case 
may be, unless the superintendent or receiver 
shall refuse to take such action or proceeding 
upon proper request in writing made by any 
creditor, or shall have failed or neglected to 
commence such action or proceeding within 
sixty days after the receipt of such request, 
and in that event such action or proceeding
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may be taken by any creditor of the bank. 
But no such action shall be brought by a cred-
itor until a judgment shall have been recov-
ered by him against the bank and an execu-
tion thereon shall have been returned unsat-
isfied in whole or in part”  (paragraph 10, 
pp. 10, 11 and 12).

On and prior to December 11, 1930, each of the 
defendants-appellees named in Schedule 2, an-
nexed to the complaint, appeared and now ap-
pears upon the stock ledger of The Bank of United 
States as the owner and holder of the number of 
shares set opposite their respective names upon 
Schedule 2 (paragraph 11, p. 12).

Each of the defendants has failed and neglected 
to pay the amount of the assessment so levied and 
imposed. Plaintiff demands judgment, &c. (para-
graph 13, p. 13).

For the sake of brevity, we will not repeat the 
allegations of the Second Count of the complaint, 
which relate to claims against certain equitable 
owners, for the reason that the issues can be de-
termined under the facts as hereinabove stated.

Grounds of Appeal.

Appellant alleges the following grounds of 
appeal:

1. The order and judgments are based upon 
an erroneous finding by the Court that the laws 
of this State prohibit the maintenance in the Su-
preme Court of the action set forth in the com-
plaint.

2. Said order and judgments are based upon 
the erroneous finding that the complaint does not 
set forth any cause of action which is cognizable 
in a court of law of this State.

3. Said order and judgments are based upon 
an erroneous finding by the Court that the action
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set forth in the complaint is an action brought by 
or on behalf of a creditor of a foreign corporation 
against a stockholder thereof, to enforce a statu-
tory personal liability of such stockholder for or 
upon a debt, default or obligation of such corpo-
ration arising from the statutes or laws of an-
other State of the United States, within the intent 
and meaning of Section 94-B of the Corporation 
Act of the State of New Jersey.

4. Said order and judgments do not give full 
faith and credit to the public acts, records and 
judicial proceedings of the State of New York 
within the intent and meaning of Article IY, Sec-
tion 1, of the Constitution of the United States, 
in that the complaint in above action sets forth 
as the basis of relief a public act and a judicial 
proceeding of the State of New York within the 
intent and meaning of the Constitution of the 
United States. Said statute of the State of New 
Jersey, if construed as prohibitive of said action, 
is void under the Constitution of the United 
States.

5. Said order and judgments, in effect, deny a 
remedy in the courts of this State upon a valid 
contract entered into within the jurisdiction and 
pursuant to the laws of a sister State, and thereby 
abridge the privileges and immunities of citizens 
of the United States and deny to the plaintiff the 
equal protection of the laws, in violation of the 
Constitution of the United States and particu-
larly the Fourteenth Amendment thereof.

6. Said statute of the State of New Jersey, as 
construed and applied by said order and judg-
ments, is in violation of the Constitution of the 
United States and particularly the Fourteenth 
Amendment thereof, and therefore null and void.

7. Said statute, as construed and applied by 
said order and judgments, in that it closes the
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courts of this State to plaintiff in enforcement 
of lawful contract rights except under impossible 
conditions, deprives plaintiff of its property in 
said contracts without due process of law, in vio-
lation of the Constitution of the United States and 
particularly Article V and the Fourteenth Amend-
ment thereof. Said statute is void and said order 
and judgments based thereon erroneous.

8. The complaint sets forth a cause of action 
depending upon defendants’ contracts as stock-
holders of The Bank of United States, to pay 
assessments as and when determined pursuant to 
the laws of the State of New York, and such con-
tractual obligations arc not within the prohibi-
tion of said statute of New Jersey relied on by 
the Court in making said order and judgments.

9. Said order and judgments, in that they deny 
to the plaintiff a remedy upon lawful causes of 
action accruing to him under the laws of a sister 
State, as representative of a corporation of said 
State, deny to the plaintiff and to said corpora-
tion the privileges and immunities of a citizen of 
the State of New York secured by Article IV, Sec-
tion 2, of the Constitution of the United States, 
and said order and judgments are, therefore, 
erroneous.

10. Said order and judgments, in that they are 
general judgments against the plaintiff and in 
favor of the named defendants, and, therefore, a 
bar to any other action in any other court of this 
or any other State, are erroneous, since the statute 
relied upon does not purport to go further than a 
prohibition against an action at law in the courts 
of this State, and does not justify a judgment con-
cluding the plaintiff upon the merits of the cause 
of action.

11. Said order and judgments in favor of the 
aforesaid defendants and against the plaintiff are
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erroneous in that plaintiff’s complaint sets forth 
a valid cause of action upon which plaintiff was 
entitled to judgment against said defendants or 
to a trial in support of the allegations thereof.

12. Said order and judgments are in various 
other respects erroneous, illegal and void (pp. 43, 
44, 45 and 46).

P O I N T  I .

Section 94b o f the Corporation A ct does 
not prevent this action being brought at law 
to recover the full amount o f the assessment 
levied by the Superintendent o f Banks in New 
York under the New York Law.

The statute relied upon by the defendants and 
applied as a bar to this action in the opinion of 
Justice Parker reads as follows:

“ 94b. Liabilities arising under laws of 
other states or countries; actions to en-
force.— Sec. 2. No action or proceeding shall 
be maintained in any court of law of this 
state against any stockholder, officer or 
director of any domestic or foreign corpo-
ration by or on behalf of any creditor of such 
corporation to enforce any statutory personal 
liability of such stockholder, officer or director 
for or upon any debt, default or obligation 
of such corporation, whether such statutory 
personal liability be deemed penal or con-
tractual, if such statutory personal liability 
be created by or arise from the statutes or 
laws of any other state or foreign country, 
and no pending or future action or proceed-
ing to enforce any such statutory personal 
liability shall be maintained in any court of 
this state other than in a nature of an equi-
table accounting for the proportionate bene-
fit of all parties interested, to which such 
corporation and its legal representatives, if
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any, and all of its creditors and all of its 
stockholders shall be necessary parties. (P. L. 
1897, p. 125.)”

The above statute does not in any way apply to 
the case at bar for the following reasons:

(1) This action is not brought “ by any cred-
itor”  of The Bank of United States. It is brought 
by Joseph A. Broderick as Superintendent of 
Banks of the State of New York for the benefit 
of all creditors of the Bank.

(2) This action is not brought against a stock-
holder “ for or upon any debt, default or obliga- 
tion of such corporation” — The Bank of United 
States. This action is brought upon the personal 
obligation of the stockholder, which is:

“ The stockholders of every bank shall be 
individually responsible, equally and ratably 
and not one for another, for all contracts, 
debts and engagements of the bank, to the 
extent of the amount of their stock therein, 
at the par value thereof, in addition to the 
amount invested in such shares. An action 
to enforce such liability must be brought 
within six years after the cause of action has 
accrued.”  (Section 120 of the Banking Law 
of the State of New York.)

Section 94b of the New Jersey statute was 
undoubtedly passed to prevent a single creditor 
of a domestic or foreign corporation commencing 
individual suits against any stockholder, officer or 
director of a domestic or foreign corporation, as 
formerly permitted by the laws of some of the 
States.

Splendid illustrations of the type of foreign 
statute and actions against which this statute is 
directed are given in the decisions in Western 
National Bank vs. Reckless, 96 Fed. Rep. 70, and 
Marshall vs. Sherman, 42 N. E. 419.
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Section 32 of Kansas Gen. St. 1868, page 198, 
provided:

“ If any execution shall have been issued 
against the property or effects of a corpora-
tion, except a railway or a religious or chari-
table corporation, and there cannot be found 
any property whereon to levy such execution, 
then execution may be issued against any of 
the stockholders to an extent equal in amount 
to the amount of stock by him or her owned, 
together with any amount unpaid thereon; but 
no execution shall issue against any stock-
holder except on order of the court in which 
the action, suit or other proceeding shall have 
been brought or instituted, made upon motion 
in open court, after reasonable notice in writ-
ing to the person or persons sought to be 
charged; and, upon such motion, such court 
may order execution to issue accordingly, or 
the plaintiff in the execution may proceed by 
action to charge the stockholders with the 
amount of his judgment.’ ’

(See Western National Bank v. Reckless, 
96 Fed. Rep., at p. 72.)

This Act was amended by Chapter 10 of the 
Laws of Kansas of 1898, which took effect Janu-
ary 11, 1899, and which substituted for individual 
actions against stockholders of a corporation upon 
their stockholder’s liability, a suit in equity by 
a receiver to be appointed after a judgment 
against the corporation.

See decision of Justice Harlan in Henley v. 
Meyers, 215 U. S. 373; 54 L. Ed. 240.

It will thus be seen that Kansas changed the 
statute at which Section 94b of our Corporation 
Act was aimed, in order to provide at the domicile 
an action in the nature of an equitable accounting, 
in which the assets and liabilities could be casted 
up and the pro rata liability of stockholders de-
termined.
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We have no hesitation in asserting that Section 
94b of the Corporation Act was not directed at 
a suit brought by the foreign representative of 
all creditors and all stockholders, to recover as-
sessments validly levied at the domicile of a for-
eign corporation either by a receiver, superin-
tendent of banks, or other statutory delegate, but 
was aimed by its very terms at the action per-
mitted by the Kansas Law of 1868, which per-
mitted any creditor of a corporation to sue any 
stockholder of that corporation wherever he could 
find him to recover a debt owing by the corpora-
tion to the creditor. The stockholder under the 
Kansas statute had to pay the debt or debts of 
the corporation up to an amount equal to the par 
value of his stock.

For the reasons just given the case of Cochrane 
v. Morris, 10 N. J. Misc. Rep. 82, is not sound and 
should not be followed. Q j

In that case Judge Oliphant struck out an tm- 
cwor filod- to a complaint based upon a cause of 
action similar to the one at bar. The Court relied 
upon Western National Bank v. Reckless, 96 Fed. 
Rep. 82, and Marshall v. Sherman, 148 N. Y. 9. 
These were both actions brought by a single credi-
tor of a Kansas bank against a single stockholder 
residing in this State.
. The underlying situation and conditions that 

largely influenced the Court in Marshall v. Sher-
man (1895), 148 N.# Y. 9, are stated at pages 26- 
28 as follows:

“ * * * The stockholders of this Kansas 
bank are not equitably liable for any greater 
sum than may be necessary to discharge the 
debts after the corporate property has been 
applied. * * * It is quite evident, therefore, 
that the equitable proportion of the corporate 
debts which this defendant should pay can-
not be ascertained or determined in this ac-
tion. # * * If this action can be maintained
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it is quite apparent that one creditor may 
collect his debt in full and another creditor 
may not be paid anything, except what he is 
able to collect from the corporation. The 
statutes upon which this action is based pro-
vide, among other things, that when judgment 
is obtained against a stockholder and it is 
satisfied by collection or payment he may, in 
turn, maintain an action against all the other 
stockholders, who are such at the time of dis-
solution, for the recovery of the portion of 
the debt for which they were liable, and if 
any stockholder thus sued shall not have prop-
erty enough to satisfy his portion of the 
claim the deficiency shall be divided equally 
among the remaining stockholders and col-
lected accordingly. It is quite apparent that 
the purpose of the law cannot be carried out, 
except by a proceeding in equity for an ac-
counting, to which all the stockholders are 
made parties. If the plaintiff can maintain 
this action and collect his debt from the de-
fendant, how can the defendant proceed 
against his fellow-stockholders to reimburse 
himself for that part of the debt which they 
should have paid*? It would be manifestly un-
just and unfair to compel him to pay this 
claim and turn him over to another action, 
perhaps in another state, or in many states, 
in order to obtain the contribution which the 
law evidently contemplates.”  

a* * * “Within recent years numerous busi-
ness enterprises have been promoted in some 
of the western states, the money for the prose-
cution of which has been to a large extent 
borrowed here, either in the form of direct 
loans upon some kind of security, or by in-
ducing many of our citizens to purchase stock 
in corporations organized for the purpose 
under local laws. Much of these investments, 
amounting to a vast sum in the aggregate, 
has been lost. This result is in some degree to 
be attributed to financial depression and the 
consequent derangement of business, but in a 
much greater degree to the gross mismanage-
ment and dishonesty of the managers and pro-
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moters. The funds thus procured have been 
used largely in furtherance of local and pri-
vate interests, and in disregard of every pru-
dent safeguard for the protection of the 
investors, and sometimes in defiance of every 
principle of common honesty. In some cases, 
when the managers well knew they were hope-
lessly involved, they continued to transact 
business, borrowing recklessly and pledging 
the assets in their possession or under their 
control. When the crash came these assets 
were sold by the pledgees, and, of course, 
sacrificed in many cases, leaving large de-
ficiencies, which honest and prudent manage-
ment could have converted into a surplus. A 
careful investigation of some of the disastrous 
failures of loan, investment, trust, land and 
mortgage companies, as well as banks and 
other corporations, will reveal this condition 
of things. It will not be difficult for specula-
tors to purchase large claims against these 
defunct corporations at a very low price if 
they can be readily enforced here against 
stockholders who have made and lost invest-
ments in the stock.”

“ * * * The courts of Massachusetts have 
uniformly refused to entertain actions of this 
character, upon the ground either that to en-
force the foreign law would be injurious to 
its own citizens, or that complete justice could 
not be administered in its courts under its 
special and peculiar provisions. (Erickson v. 
Nesmith, supra; New Haven Horse Nail Co. 
v. Linden Spring Co., 142 Mass. 349; Post v.
T., C. & S. L. R. R. Co., 144 Mass. 341; Bank 
of North America v. Rindge, 154 Mass. 203.) 
The arguments of the court in these cases 
upon which the conclusion was based deserve 
the highest respect, and it is worthy of notice 
that in the case last cited the statute sought 
to be enforced was the identical one now 
under consideration in the case at bar.

“ The highest court of Illinois has also re-
fused to enforce this same statute and pro-
vision of the Kansas Constitution on the 
ground that the remedy was special and must
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be pursued in the state where the corporation 
exists. (Fowler v. Lamson, 146 111. 472.) In 
another case (Young v. Farwell, 138 111. 326) 
it held that it could not enforce by action at 
law a statute of Oregon for the collection of 
unpaid subscriptions, for the reason that a 
complete settlement of the controversy re-
quired a bill in equity where all the parties 
interested were before the court, so that com-
plete justice could be meted out to all, and 
all conflicting rights and equities finally ad-
justed. (Patterson v. Lynde, 112 111. 196; 106
U. S. 519.) By the Constitution and laws of 
Michigan stockholders of corporations of that 
state are individually liable for certain debts 
to be enforced by action of assumpsit, and 
the highest court of Wisconsin has held that 
the remedy was exclusive ; that the corpora-
tion itself was a necessary party and that the 
liability could be enforced only in the courts 
of Michigan. (May v. Black, 77 Wis. 101.) 
It has been also held, after exhaustive con-
sideration, that a creditor of an Ohio corpo-
ration could not enforce the statutory lia-
bility of a stockholder in the courts of West 
Virginia. (Nimick v. Mingo Iron Works Co., 
25 West Va. 184. ) There are numerous other 
decisions in the state and Federal courts that 
hold in effect either that such a liability can-
not be enforced at all beyond the local juris-
diction, or that such an action must be in 
equity after all remedies against the corpo-
ration have been exhausted, and that too in 
the state where the stockholder is sought to 
be charged, or at least the bill must show upon 
its face by proper allegations that such a 
proceeding was impossible, and that all the 
corporate assets have been applied to the 
payment of the claims of creditors. (Terry 
v. Little, 101 U. S. 216; National Tube Works 
Co. v. Ballou, 146 U. S. 517; Pollard v. Bailey, 
20 Wall. 520; Fourth Nat. Bank v. Francklyn, 
120 U. S. 747; Peck v. Miller, 39 Mich. 594; 
Barrick v. Gifford, 47 Ohio St. 181; Allen v. 
Walsh, 25 Minn. 543; Smith v. Huckdbee, 53 
Ala. 191.)”
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A striking difference in the attitude of the New 
York Courts where there is centralized enforce-
ment of the assessment pursuant to a statutory 
plan providing for prior ascertainment of the 
deficiency and equitable and ratable enforcement 
and distribution to creditors is shown by the de-
cisions of the Courts of that State in Howarth 
v. Angle, 162 N. Y. 179; Shipman v. Treadwell, 
200 N. Y. 472 and Royal Trust Company v. Hard-
ing, 155 App. Div. 104. In Howarth v. Angle, in 
sustaining the right of a Receiver of a foreign 
corporation to sue in such a situation, the Court 
said “ It would be a provincial and narrow view 
for our courts to refuse to extend the usual State 
comme4ity. ’ ’

The New Jersey statute, Section 94b, was de-
signed to afford New Jersey stockholders of for-
eign corporations protection similar to that estab-
lished in Marshall v. Sherman, supra, by judicial 
decree. That such was the policy and purpose of 
Section 94b is established by the case of Coch-
rane v. Morris, 157 Atl. 652 (N. J. 1931), where 
the dismissal of the action was based exclusively 
upon the reasoning of the Court in Marshall v. 
Sherman, supra.

It is not without significance that Section 94b 
is specifically directed to assessment enforcement 
“ by or on behalf of any creditor.”  The statute 
was obviously aimed at preventing the old evil 
and injustice of individual creditor enforcement 
of the assessment for the individual and personal 
benefit of a single creditor and was not aimed at 
general enforcement on behalf of the entire body 
of creditors. In this action, of course, the Super-
intendent represents the bank and the entire body 
of depositors and stockholders of the Bank and 
not any individual or group of creditors.

The New York Banking Law meets all of the 
criticisms and objections to individual creditor
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assessment enforcement. A responsible public offi-
cial of that State is directed by law, first to ex-
amine the liabilities and ascertain the reasonable 
value of the assets of the bank and upon the basis 
of such an examination to determine the necessity 
of the assessment (Banking Law, Section 80). It 
specifically requires that the assessment be levied 
against the stockholders equally and ratably and 
not one for the other (New York Banking Law, 
Section 120). Through this centralized enforcing 
agency all moneys collected are to be distributed 
apportionately and equitably among the creditors 
of the bank, many of whom are undoubtedly resi-
dents of New Jersey (Banking Law, Section 79) 
and it imposes upon this same official the duty to 
return to all stockholders of the bank any surplus 
remaining after creditors have been paid in full 
and after stockholders have been reimbursed for 
any assessment that may have been so paid by 
them (Banking Law, Section 79). Under this plan 
all stockholders are treated on a basis of equality 
and may not be compelled to pay more than their 
equal and ratable portion of the liabilities of the 
Bank. These safeguards were enacted for the 
protection of the stockholders and eliminate all 
of the defects inherent in the Kansas and similar 
statutes. There is no public policy of New Jersey 
adverse to enforcing assessments against New 
Jersey resident stockholders of foreign corpora-
tions or banks (Western Bank v. Reckless, 96 
Fed. 70).

It is respectfully submitted that Justice Park-
er’s construction of this statute is erroneous. Sec-
tion 94b must be strictly construed, being in dero-
gation of the common law. It is submitted that 
the statute in no way applies to situations and 
cases like the present, but was directed at certain 
statutes enacted a generation ago in a few west-
ern states, which permitted creditors of insolvent
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corporations to sue the stockholders directly, and 
one after the other, wherever found, until the cred-
itor was paid in full.

P O I N T  I I .

Plaintiff’s remedy is in the Courts o f Law, 
and the Court o f Chancery o f New Jersey does 
not have jurisdiction.

A.

The Action Is at Law.

It is quite apparent that under the provisions 
of Sections 80 and 120 of the New York Banking 
Law the plaintiff as Superintendent of Banks was 
charged with the duty of making an official deter-
mination whether there was a stockholder’s lia-
bility in addition to the par value of his shares, 
and the amount thereof payable by the several 
stockholders, for the purpose of making up, so far 
as possible, any deficiency between assets and lia-
bilities of the Bank.

In Converse vs. Ayer (Supreme Judicial Court 
of Massachusetts, 1908), 84 N. E. 98, Judge Braley 
held that an action to recover the amount of an 
assessment levied upon a stockholder resident in 
Massachusetts, in a foreign jurisdiction, is an 
action at law, and that the liability must be deter-
mined by the laws of the domicile of the corpora-
tion.

In Bernheimer vs. Converse, 206 U. S. 516, an 
action was brought by the receiver of a corpora-
tion of Minnesota to enforce the stockholder’s lia-
bility under the laws of that State. Mr. Justice 
Bay (p. 529) said:

“ It may be regarded as settled that upon 
acquiring stock the stockholder incurred an 
obligation arising from the constitutional pro-
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vision, contractual in its nature and, as such, 
capable of being enforced in the courts not 
only of that State, but of another State and 
of the United States, Whitman &c. vs. Bank, 
176 U. S. 559, although the obligation is not 
entirely contractual and springs primarily 
from the law creating the obligation. Chris-
topher v. Norvell, 201 U. S. 216.”

The provisions of the New York Act are simi-
lar to the provisions of the National Banking Act 
making the stockholders, upon the insolvency of 
a bank, liable for an amount up to but not exceed-
ing the full par value of the shares held, to make 
up the difference between assets and liabilities.

Therefore, the decisions in the Federal Courts 
construing the provisions of the National Banking 
Act are of prime authority on the questions in-
volved here.

In Washington National Bank of Tacoma vs. 
Eckels, Comptroller, 57 Fed. Rep. 870, Judge 
Hanford said (p. 872):

“ In 1876 congress passed a law which, in 
terms, gives the comptroller of the currency 
the right to appoint a receiver whenever he 
becomes satisfied, after an examination, that 
a national bank is insolvent. The power thus 
vested in the comptroller of the currency is dis-
cretionary, and I think the rule holders good 
in this case, as in others, that where the head 
of a bureau in one of the departments of the 
government is clothed with discretionary 
powers, and authority to investigate facts and 
act upon his conclusions, his conclusions as to 
the facts are final, and not reviewable by the 
courts; so that the decision of the comptroller 
of the currency in this case, that the bank 
is insolvent, is to be taken as a finality. It is 
equivalent to the fact, whether the bank is 
really insolvent or not, so far as to authorize 
the exercise of the comptroller’s power to put 
the bank in the hands of a receiver. ’ ’
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In Dewees vs. Smith (C. C. A., Eighth Circuit).
106 Fed. Rep. 438, affirmed sub-title Smith vs.
Brown, Receiver, 187 U. S. 637, 47 L. Ed. 344,
Judge Sanborn said:

“ The acts of congress confer the power 
and impose the duty upon the comptroller 
to determine within the statutory limit the 
amounts that shall be paid by each stock-
holder upon his individual liability, and the 
times when he shall pay these amounts. The 
liability of the shareholder does not mature 
—does not become due—until the comptroller 
adjudges it to be payable and demands it, and 
it falls due in such amounts and at such times 
as he decrees. Kennedy vs. Gibson, 8 Wall. 
498, 505, 10 L. Ed. 476; U. S. vs. Knox, 102 
U. S. 422, 425, 26 L. Ed. 216; Bank vs. Case, 
99 U. S. 628, 634, 25 L. Ed. 448; Casey vs. 
Galli, 94 U. S. 673, 681, 24 L. Ed. 168; Bush- 
nell vs. Leland, 164 U. S. 684, 685, 17 Sup. 
Ct. 209, 41 L. Ed. 598. . . .

‘ 4 The liability of a shareholder of a national 
bank is contractual. It rests on his subscrip-
tion for or his receipt and acceptance of his 
stock. By that act he agrees to be a share-
holder of the bank, and to assume and dis-
charge all the legal obligations and duties of 
such a shareholder. Bank vs. Hawkins, 174 
U. S. 365, 370,19 Sup. Ct. 739, 43 L. Ed. 1007. 
Upon familiar principles the acts of congress 
and the settled rules of law to which refer-
ence has been made are necessarily read 
into and become a part of every stockholder’s 
contract. The agreement of the shareholder 
with the bank and its creditors thus becomes 
a contract that, to an amount not exceeding 
the par value of his shares of stock, and not 
exceeding his equal and ratable proportion, 
he will pay, at such times and in such amounts 
as the comptroller of the currency shall decide 
to be necessary and shall demand, the debts 
and obligation of his bank, Rev. St., Sections 
5151, 5234; Kennedy vs. Gibson, 8 Wall. 498, 
19 L. Ed. 476.”
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Judge Sanborn also said at page 445:
“ Under the acts of congress and the deci-

sions of the courts to which reference has been 
made the comptroller of the currency consti-
tutes a quasi judicial tribunal, to whose ex-
clusive determination congress has intrusted 
the decision in the first instance of the ques-
tions, what proportion of the full liability of 
the stockholder of an insolvent bank it is 
necessary to collect to pay its debts, and 
when this amount shall be paid. His deci-
sions of questions within his jurisdiction are, 
like the decisions of the land department and 
of the other quasi judicial tribunals, impervi-
ous to collateral attack, and open to avoidance 
by the Court only in a direct attack upon 
them on the grounds of clear error of law, 
fraud, or mistake. U. S. vs. Knox, 102 U. S. 
422, 425; 26 L. Ed. 216; U. S. vs. Northern 
Pac. R. Co., 95 Fed. 864, 870, 37 C. C. A. 290, 
296; Bogen vs. Mortgage Co., 63 Fed. 192, 
195, 11 C. C. A. 128, 130, 27 U. S. App. 346, 
350; U. S. vs. Winona & St. P. R. Co., 67 Fed. 
948, 959, 15 C. C. A. 96, 107, 32 U S. App. 
272, 289.”

In that case the question involved was whether 
the comptroller of the currency could lawfully 
make and collect by actions at law in the name 
of the receiver more than one requisition or 
assessment upon a stockholder of an insolvent 
national bank in order to pay its debts. There 
was a judgment below in favor of the defendant. 
The Circuit Court of Appeals ordered this judg-
ment reversed, with directions to the District 
Court to enter judgment for the receiver of the 
amount claimed.

The Supreme Court affirmed this judgment un-
der authority of Studebaker vs. Perry, 184 U. S. 
258, 46 L. Ed. 528; McDonald vs. Thompson, 184 
U. S. 71, 46 L. Ed. 437; and U. S. vs. Knox, 102 
U. S. 422, 26 L. Ed. 216.
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In Kennedy vs. Gibson, 8 Wall. 498, 19 L. Ed.
476, the Supreme Court held:

“ It is for the comptroller to decide when 
it is necessary to institute proceedings against 
the stockholders to enforce their personal 
liability, and whether the whole or a part, 
and, if only a part, how much, shall be col-
lected. These questions are referred to his 
judgment and discretion, and his determina-
tion is conclusive. The stockholders cannot 
controvert it. It is not to be questioned in 
the litigation that may ensue. He may make 
it at such time as he may deem proper and 
upon such data as shall be satisfactory to 
him. This action on his part is indispensable 
whenever the personal liability of the stock-
holders is sought to be enforced, and must 
precede the institution of suit by the re-
ceiver. The fact must be distinctly averred 
in all such cases, and if put in issue must be 
proved.

The liability of the stockholders is several, 
and not joint. The limit of their liability is 
the par of the stock held by each one. Where 
the whole amount is sought to be recovered, 
the proceeding must be at law. Where less 
is required, the proceeding may be in equity, 
and in such case an interlocutory decree may 
be taken for contribution and the case may 
stand over for the further action of the Court, 
—if such action should subsequently prove 
to be necessary—until the full amount of the 
liability is exhausted. It would be attended 
with injurious consequences to forbid action 
against the stockholders until the precise 
amount necessary to be collected shall be 
formally ascertained. This would greatly 
protract the final settlement, and might be 
attended with large losses by insolvency and 
otherwise in the intervening time. The 
amount must depend in part upon the sol-
vency of the debtors and the validity of the 
claims. Time will be consumed in the appli-
cation of these tests, and the result in many 
cases cannot be foreseen. The same remarks
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apply to the enforced collections from the 
stockholders. A speedy adjustment is nec-
essary to the efficiency and utility of the law; 
the interests of the creditors require it, and 
it was the obvious policy and purpose of Con-
gress to give it. If too much be collected, it 
is provided by the statute that any surplus 
which may remain after satisfying all de-
mands against the association shall be paid 
over to the stockholders. It is better they 
should pay more than may prove to be 
needed than that the evils of delay should 
be encountered.”

In Studebaker vs. Perry, 184 U. S. 258, 46 L. 
Ed. 528, the Supreme Court said:

“ When the full amount is assessed there 
can be but one suit against each stockholder. 
He is suable for his full liability at once, and 
there is no reason for equitable jurisdiction.
If a partial assessment is made, there may 
be other assessments, when the receiver has > 
liberty to sue at law for even a partial assess-
ment, although equity has concurrent juris-
diction to prevent a multiplicity of suits.

“ In general the liability of stockholders to 
assessment under local statutes is deemed 
transitory in nature, enforceable by common 
law remedies in states other than that of the 
corporation, although special statutory forms 
of remedy given by the local statute could not 
be resorted to elsewhere”  (citing cases).

Shriver vs. Woodbine Savings Bank, 285 
U. S. 467; 76 L. Ed. 884.

Under the Federal rule pertaining to assess-
ment enforcement by the Comptroller of Cur-
rency it has been repeatedly held that an action to 
enforce the full par value assessment must be 
brought at law, and that no grounds for juris-
diction in equity exist. (Kennedy v. Gibson,
supra; Hale v. Allison, 188 U. S. 56.) This rule 
is based upon the conclusiveness of the determina-
tion by the Comptroller of Currency which ex-
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eludes an action based upon an accounting and 
deprives equity of jurisdiction. A  similar rule 
applies to enforcement of the assessment by the 
Superintendent of Banks and requires that action 
by him also be maintained at law in the absence 
of peculiar and special conditions.

Kennedy vs. Gibson, supra, and the cases fol-
lowing it, are based upon the very general and 
familiar rule that any discretionary determina-
tion by an official is binding and conclusive in the 
absence of bad faith or arbitrary misconduct.

Matter of Lungheno, 176 App. Div. 285 ;
Marburg vs. Madison, 1 Cranch 157;
Isaacs vs. Marcus, 258 N. Y. 257;
People ex rel. Broderick vs. Morton, 156 

N. Y. 136;
Dillon vs. Butler, Inc., 174 N. Y. Supp. 

178.

The New York State Banking Act of 1909, as 
revised by the Laws of 1914, was enacted to con-
form the New York system of banking regulation, 
liquidation and assessment to the National Bank-
ing Act.

Matter of Union Bank, 204 N. Y. 313;
Van Tuyl vs. Scharmann, 208 N. Y. 53;
Report to Governor of the Commissioner 

on Banks, December 1907;
Report of Superintendent of Banks, N.

Y., Senate Document No. 6, 131st Ses-
sion, p. XXIX.

It follows that the rule of the Federal Courts 
applicable to assessments levied by the Comptrol-
ler of Currency applies and controls assessment 
enforcement through the office of the Superin-
tendent of Banks of the State of New York.

In making the certificate of the the superin-
tendent presumptive evidence the New York
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Legislature was not abandoning the aforesaid 
general doctrine, but merely reiterating it. “ Pre-
sumptive evidence ’ ’ is used in Section 80 as pre-
sumptive in the sense that all official determina-
tions are presumptively valid.

Broderick vs. Adamson, 148 Misc. 353; 
265 N. Y. S. 804;

Broderick vs. Aaron, 147 Misc. 854, 264 
N. Y. S. 15.

A very brief history of the New York law seems 
advisable.

Under the New York Laws of 1849, Chapter 
226, the determination of the necessity for an as-
sessment against stockholders was vested in the 
New York Supreme Court. The receiver after 
paying a first dividend petitioned the Court, upon 
notice to the bank, and a published notice to stock-
holders, to determine the necessity of the assess-
ment. The Court appointed a referee, who ex-
amined the assets and liabilities and reported back 
to the Court his findings, upon the basis of which 
the Court adjudicated the necessity of the assess-
ment.

Empire Bank, 18 N. Y. 199;
Matter of Reciprocity Bank, 22 N. Y. 9;
Matter of Hollister Bank, 27 N. Y. 393;
Matter of Oliver and Lee’s Bank, 21 

N. Y. 9.

The history and development of assessment en-
forcement from its early foundation resting upon 
an order or decree of the Court entered in the 
insolvency proceeding^ (cases cited, supra) to the 
more modern procedure of delegating this power 
by statute to administrative officers as an auxiliary 
step in the liquidation of insolvent corporations, 
clearly indicate an intention to invest the adminis-
trative determination with the same conclusive
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effect as the prior judicial determination, [(Com- 
pare: Converse v. Hamilton, 224 U. S. 343; Matter 
of Reciprocity Bank, 22 N. Y. 9 and Graham v. 
Fleissner, 107 N. J. Law 278, involving the con-
clusive effect of an adjudication of the necessity 
of the assessment in the jurisdiction of domicile 
of the corporation, with Washington National 
Bank of Tacoma v. Eckele, 57 Fed. 870; Kennedy 
v. Gibson, 8 Wall. 498; GUe v. Duke, 5 Fed. (2nd), 
952 C. C. A. 9th, and Broderick v. Adamson, 148 
Misc. 353, 265 N. Y. Supp. 804, where a similar 
determination by the Comptroller of Currency or 
Superintendent of Banks was given like conclusive 
force and effect). This accords with the develop-
ment of administrative control in recent years 
and the vesting of quasi-judicial functions in ad-
ministrative officers and the clothing of their de-
termination with the same binding effect as 
decrees of Court (Isaac v. Marcus, 258 N. Y. 257; 
Dweese v. Smith (C. C. A., 8th), 106 Fed. 438, 
affirmed as Smith v. Brown, 187 U. S. 367 

Under Section 19 of the Laws of 1909, the 
predecessor statute of the present Section 80 of 
the New York Banking Law, the Superintendent 
was merely authorized to enforce the assessment 
“ if necessary to pay the debts of such corpora-
tion.”  Under this statute it was held that the 
Superintendent’s mere unsupported statement 
that he thought the assessment necessary was 
insufficient (Cheney v. Scharmann, 145 App. Div. 
456). Undoubtedly as a consequence of that deci-
sion and to bring the New York law into con-
formity with the Federal rule applicable to assess-
ments levied by the Comptroller of Currency, the 
New York Legislature enacted the present Sec-
tion 80 of the New York Banking Law, specifically 
requiring an official determination by the Super-
intendent of the necessity of the assessment and 
vesting in him the right to enforce the statutory
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liability upon the basis of the determination so 
made. This section further provided that after 
default in payment after demand the Superin-
tendent shall have 1 ‘ a cause of action ’ ’ in his own 
name against the stockholders. Thus, under this 
section, upon the determination by the Superin-
tendent and default in payment the right to en-
force and the cause of action itself is complete.

The execution of the certificate referred to in 
Section 80 of the Banking Law is purely optional 
and its use a mere privilege which the Super-
intendent may avail himself of or not. It is merely 
an additional method to which he may resort in 
the event that he does not care to invoke or rely 
upon the legal principle, which excludes attack 
upon his determination in the absence of clear 
error of law, fraud or mistake. Obviously by per-
mitting the Superintendent to employ this method 
of proof, the Legislature did not intend to deprive 
the acts of the Superintendent of the protection of 
the general legal principle already referred to 
and which has been applied by the courts of New 
York to the acts of public officers by an unbroken 
line of decisions from the earliest times (Matter 
of Lungheno, 176 App. Div. 285; Isaacs v. Marcus, 
258 N. Y. 257; People ex rel. Broderick v. Morton, 
156 N. Y. 136).

The New York Banking Laws were subsequently 
amended in 1909 so as to provide that “ the Super-
intendent may, if necessary, enforce”  the assess-
ment.

In Cheney vs. Scharmann, 145 App. Div. 456, 
decided under the 1909 Law, the superintendent 
merely testified that he decided to enforce the 
assessment. The Court held this was insufficient.

The New York State Banking Act was revised 
in 1914 and under this revision the Superintend-
ent was given authority to make an official de-
termination that a deficiency existed and that an 
assessment was necessary.
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Cheney vs. Scharmcmn, supra, is therefore not 
applicable, as it was decided under the 1909 Law 
which merely gave the Superintendent a right 
to sue where he could prove by lawful evidence 
that an assessment was necessary.

The right of the plaintiff to sue stockholders 
for the assessment levied by the plaintiff herein 
in liquidation of The Bank of United States, the 
necessity for the assessment and the amount 
thereof, and other matters relating to the validity 
of the assessment have been decided by the Su-
preme Court of the State of New York in Brod-
erick v. Adamson, 148 N. Y. Misc. 353, 265 N. Y. S. 
804, in which the assessment as levied was upheld. 
In deciding that case the Court discussed fully 
the effect to be given the assessment and the cer-
tificate, and concluded that the Superintendent’s 
determination, as evidenced by the certificate, was 
binding on the stockholders to the same extent as 
the determination by the Comptroller to assess 
stockholders of National banks. Justice Lydon’s 
full statement on this question is as follows:

“ Plaintiff offered in evidence a certificate 
of the amount of the deficit executed by the 
superintendent of banks pursuant to Section 
80 of the Banking Law. This certificate re-
cited the determination of the superintendent 
to levy the assessment and included a state-
ment of the value of the assets and the amount 
of the liability of the bank and the then exist-
ing deficiency. The defendants objected to the 
admission in evidence of the certificate on the 
ground that the provisions of Section 80, un-
der which the facts stated in the certificate 
are made presumptive evidence, is unconsti-
tutional. But it has always been within the 
legislative province to create rules of evidence 
and methods of proof applicable to the trial 
of judicial controversies, and moreover it is 
a familiar principle of common law that offi-
cial statements made in the discharge of his 
duty by a public official are presumptive evi-
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dence of the facts therein contained (Rich-
ards v. Rovin, 178 App. Div. 535). Section 
80 of the Banking Law may be considered 
either as an exercise of this general power or 
merely as a statutory expression of this com-
mon law rule. Upon the introduction in evi-
dence of the certificate of the superintendent 
the defendants asserted the right to call the 
superintendent of banks for cross-examina-
tion, contending that the effect of the intro-
duction of the certificate in evidence was pre-
cisely the same as if the superintendent had 
been called in person as a witness and testi-
fied to the facts stated in the certificate. Un-
der the statute, plaintiff is entitled to rest 
upon the certificate alone, and should not be 
required as part of his case to justify the facts 
therein stated (Marine Trust Co. v. Nuway 
Devices, Inc., 204 App. Div. 752, 198 N. Y. 
Supp. 715). To hold the contrary would 
clearly impair or destroy the presumption 
and circumvent the plain purposes of the 
statute * * *.

“ While the question was not presented 
upon the trial, it would seem appropriate in 
view of the large body of litigation pending 
and prospective involving the enforcement 
of assessments against bank stockholders, to 
state my views with respect to the effect and 
weight to be given to the certificate provided 
for under Section 80 of the Banking Law. It 
is my opinion that this certificate, in the ab-
sence of a showing of fraud, illegality, bad 
faith or obvious errors, constitutes conclusive 
evidence of the facts therein stated. This is 
the rule of the Federal Courts in actions to 
enforce the statutory liability of stockholders 
of national banks (Kennedy v. Gibson, 8 Wall. 
498; Studebaker v. Perry, i84 U. S. 258). The 
National Banking Act contains no provision 
similar to that of Section 80 and the rule 
applied in the Federal jurisdictions rests 
upon no positive statute, but merely upon the 
presumption of good faith and regularity 
attending the performance of official acts 
(Isaac v. Marcus, 258 N. Y. 257; Matter of



Bank of Canastota, 235 App. Div. 281; Matter 
of Lunghino, 176 App. Div. 285). There is 
neither logic nor reason in the principle that 
the certificate of the superintendent may be 
overthrown upon the basis of mere differ-
ences of opinion between the superintendent 
and the experts and witnesses of the defend-
ants in relation to reasonable values. The 
determination of the superintendent is essen-
tially and peculiarly an administrative act 
resting upon the exercise of sound business 
judgment and discretion (Banking Law, Sec. 
80; Matter of Union Bank, 176 App. Div. 477). 
If not infected with bad faith or obvious error, 
or violative of any fixed legal principle, it 
should not be subject to attack upon the the-
ory that the preponderance of evidence, in the 
opinion of the trier of the facts indicates that 
the values as fixed by the superintendent are 
merely erroneous. Liquidation presupposes 
the prompt and speedy conversion of assets 
to cash in the interests of creditors, and the 
right to enforce and collect the assessment 
should not be subject to defeat by the mere 
balancing of the opposing opinions and views 
of expert witnesses upon the questions of 
reasonable values. If it should ultimately 
appear that the assessment was unnecessary 
in whole or in part, the stockholders are enti-
tled to share in any remaining surplus (Bank-
ing Law, Sec. 79). As between the stock-
holder and the creditor, it is the convenience
of the latter that is preferred by the courts. 
* * # > >

The assessment was upheld in a second suit 
instituted in the Supreme Court in the State of 
New York in Broderick v. Aaron, 147 N. Y. Misc. 
854. (Motion to dismiss complaint denied.) This 
case was finally decided in favor of the plaintiff 
on April 11, 1934, and judgment entered after 
trial against upwards of ten thousand New York 
stockholders. The opinion has not yet been re-
ported. The Bank of United States was made a 
party defendant in this action. In the decision
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filed, Justice Lydon field, “ The defendant, The 
Bank of United States, was a proper party defend-
ant to this action and entitled to appear and de-
fend such action for the benefit and protection 
of its stockholders.”  It has been repeatedly held 
that the corporation represents its stockholders 
for the purpose of defending the assessment, and 
that a judicial decree entered upon such a litiga-
tion is binding upon all stockholders. (Converse 
v. Ayer, 197 Mass. 443; Goss v. Carter, 156 Fed. 
746.)

The plaintiff brought an action at law to re-
cover on this same cause of action from non-resi-
dent stockholders in Pennsylvania. The right was 
upheld in Broderick, Superintendent of Banks v. 
Stephano, 171 Atl. Rep. 582. In that case the 
Supreme Court of Pennsylvania held that the as-
sessment has become conclusive on non-residents 
of New York by reason of the decision of the New 
York Court in Broderick v. Adamson. The Court 
held in part as follows:

“ Actions to enforce liability of stockhold-
ers of foreign corporations have frequently 
been sustained in Pennsylvania and other 
jurisdictions (citing cases). The test in de-
termining whether the action will lie in this 
state is to ascertain if the law of the incor-
porating state allows recovery against stock-
holders resident there, and when this question 
has become judicially settled, together with 
other relevant facts such as the amount of 
the assessment and the authority 'o f the re-
ceiver or other officer to sue, the full faith 
and credit clause of the federal constitution 
requires us to allow the action here. Con-
verse v. Hamilton, 224 U. S. 243. ‘ The exist-
ence and extent of the liability of a share-
holder for assessments or to contribute to the 
corporation for the payment of debts of the 
corporation, is determined by the law of the 
state of incorporation. ’ Sec. 203 Restate-
ment of the Law Conflict of Laws.
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“ All questions of plaintiff’s right to main-
tain this suit, the amount of assessment, and 
other matters relating to the validity of the 
action taken against the stockholders of the 
bank in question have been determined by the 
courts of New York in Broderick v. Adam-
son, 148 N. Y. Misc. 353, in which the assess-
ment as levied was upheld. This effectually 
disposes of appellant’s contention that the 
statement of claim does not aver sufficient 
facts on which to base the action * # *.

“ The principle of law applicable to this 
case and determinative of the main issue here 
involved is that ‘ where a proceeding in in-
solvency has taken place in the state which is 
the domicile of the corporation, in which pro-
ceeding the amount which ought to be paid 
by each stockholder, under the governing 
statute, to liquidate the debts of the corpora-
tion, has been ascertained, the receiver or 
other liquidating officer, duly appointed in 
the foreign jurisdiction and by statute or de-
cree made a quasi trustee or assignee in-
vested with all the rights possessed by the 
creditors, may maintain an action against a 
domestic stockholder in such foreign corpora-
tion to recover his share of the amount nec-
essary to a liquidation so ascertained.’ 14 
C. L. 998.”

In the State of Connecticut this plaintiff insti-
tuted separate actions at law in the various coun-
ties where defendants resided. In Broderick vs. 
Steinberg, the Common Pleas Court, Fairfield 
County, decided December 4, 1933, in favor of the 
plaintiff. The Court of Common Pleas for New 
Haven County denied the right to the plaintiff to 
sue at law in Broderick v. Alderman, decided 
February 9,1934. These cases are both on appeal 
to the Court of Last Resort of Connecticut.



The Court of Chancery does not have jurisdic-
tion.

Section 94b, after stating that no action shall 
be maintained in any court of law of this State, 
concludes with the words:

‘ ‘ and no pending or future action or proceed-
ing to enforce any such statutory personal 
liability shall be maintained in any court of 
this State other than in a nature of an equi-
table accounting for the proportionate benefit 
of all parties interested, to which such cor-
poration and its legal representatives, if any, 
and all of its creditors and all of its stock-
holders shall be necessary parties.”

The above section is a supplement to the Cor-
poration Act (P. L. 1897, Chap. 50, p. 124). The 
object of this Act is not expressed in its title and 
therefore it is repugnant to Article IV, Section 
VII, par. 4, of the State Constitution, as to that 
part which would deny the plaintiff a right of 
action in the courts of law; or, if it should be held 
to put sole jurisdiction in the Court of Chancery.

It is well settled in this State that this action 
cannot be brought in the Court of Chancery.

In McDermott, Receiver vs. Woodhouse, 87 
N. J. Eq. 615, this Court held that the amount 
of a stockholder ’s liability on unpaid stock must 
be ascertained in the forum of the corporation’s 
domicile, in a proceeding to which the corpora-
tion itself is an indispensable party; that the pro-
priety and amount of an assessment upon stock-
holders to pay creditors are internal affairs of 
the corporation with which the courts of another 
jurisdiction will not intermeddle; that a stock-
holder is not bound to pay an assessment on his 
stock until the assessment is made and he can 
know how much he has to pay, and that when 
his liability has been ascertained it must be en-



forced in a court of law, unless some element of 
equity jurisdiction appears. The Court said:

“ Following that ruling”  (Scoville vs. 
Thayer, 105 U. S. 143), “ the logic and justice 
of which we do not question, no suit can be 
maintained against the demurring defendant 
until the amount of his liability has been 
ascertained by proceedings in New York. 
When that liability has been ascertained, it 
must be enforced in a court of law (Barkalow 
vs. Totten, 53 N. J. Eq. 573; Hood vs. 
McNaughton, 54 N. J. Law 425), unless some 
element of equity jurisdiction appears, not 
present in this case as far as the bill shows. ’ ’

In Chicago Title & Trust Co. vs. Young, 90 
N. J. Eq. 27, Vice Chancellor Stevenson held that 
an action to levy an assessment on behalf of 
creditors upon the holders of stock of an Illinois 
corporation must be brought in Illinois, and that 
this Court has no jurisdiction where the corpora- 
tion has no assets, no agent and no creditors; 
that after a suit for an accounting of the assets 
and liabilities of an Illinois corporation has been 
conducted to a finish in the State of Illinois, and 
an assessment of stockholders ordered, to which 
proceeding all stockholders wherever resident are 
privies, and by which they are bound, then an 
action can be maintained in a court of law in New 
Jersey against the executors of a former stock-
holder to enforce such assessment.

In Graham vs. Fleissner, 107 N. J. L. 278, this 
Court held that an assessment against stock-
holders, levied in a bankruptcy proceeding in New 
York, was properly brought in this State in an 
action at law. The Court reaffirmed the doctrine 
of McDermott vs. Woodhouse, that our courts 
would not cast up the assets and liabilities of a 
foreign corporation for the purpose of enforcing 
the “ trust fund”  liability as against individual
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shareholders. This must be done at the domicile 
of the corporation.

Furthermore, under the New York statute the 
duty of casting up the assets and liabilities of a 
New York bank is reposed exclusively in the 
Superintendent of Banks, and his determination is 
conclusive upon all parties.

Under the decision in Bernheimer vs .-Converse, 
206 U. S. 516, the stockholder upon acquiring his 
stock incurred an obligation created under the 
New York laws, contractual in its nature, to pay 
any assessment that might be levied by the Super-
intendent of Banks.

Our Court of Chancery does not have jurisdic-
tion again to cast up the assets and liabilities, 
for it might conceivably create a different obliga-
tion than that created by the New York Superin-
tendent of Banks. If this is not so, and if our 
Court of Chancery has jurisdiction again to cast 
up the assets, it must necessarily follow in a case 
like the present where there are stockholders in 
nearly every State of the United States, the plain-
tiff might be forced by such statutes as this to go 
through such an equitable accounting in each of 
the forty-eight States in which stockholders of 
the Bank reside. All of the books of the corpo-
ration and all of the assets should be under the 
control of the domiciliary administrator or Court 
if it is to properly conduct an equitable account-
ing action, such as is referred to in the statute. 
Such control in the domicile cannot be maintained 
if each State where suits must be brought can 
also have control of both books and assets.

Since it is well established by the cases above 
mentioned that the Court of Chancery of New 
Jersey does not have jurisdiction in such a case, 
this statute must fail because it denies every other 
form of action, but the one which this Court has 
said may not be brought in the Court of Chan-
cery.
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P O I N T  I I I .

If an equitable accounting must be brought, 
as provided by the Statute, it is so unreason-
able and arbitrary in this case as to violate the 
due process clause o f the Fourteenth Am end-
ment.

There is no public policy in New Jersey against 
compelling New Jersey stockholders of foreign 
corporations to pay assessments levied against 
them under the laws of foreign States. (Western 
Bank v. Reckless, 96 Fed. 70.)

This is apparent from Section 94b. This section 
does not deny the right to recover such assess-
ments, but it is argued that it imposes the obliga-
tion to commence an action for an equitable ac-
counting “ for the proportionate benefit of all 
parties interested, to which such corporation and 
its legal representatives, if any, and all of its 
creditors and all of its stockholders shall he 
necessary parties.”

It appears from paragraph 5 of the complaint 
(admitted by the motion to strike) that “ the 
creditors of The Bank of United States aggregate 
over four hundred thousand and are scattered 
throughout the United States and foreign coun-
tries and beyond the reach of process of the courts 
of this State.”  It also appears that the 1,010,000 
shares of The Bank of United States was owned 
by “ 20,843 stockholders residing in nearly every 
State of the United States, and also residing in 
Cuba, Greece, Switzerland, France, Monaco, 
Panama, Roumania, Jugo-Slavia and Italy”  
(paragraph 2 of the Complaint, p. 5).

The plaintiff as Superintendent of Banks of 
the State of New York is the legal representative 
of the corporation. (Matter of Weinfeld, 237 App. 
Div. 850.)
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Rolfe vs. Rundle, 103 U. S. 322, is authority 
for the proposition that the plaintiff is the stat-
utory successor of the corporation for the purpose 
of winding up its affairs. As such he represents 
the corporation at all times and places in all mat-
ters connected with his trust.

See also Clark vs. Willard, decided by the 
Supreme Court of the United States, opinion by 
Justice Cardozo April 2, 1934, 78 L. Ed., Pam-
phlet No. 11, page 743.

He therefore falls within the designation in the 
statute of “ legal representative”  of the corpo-
ration. If the statute is to be complied with, not 
only must the plaintiff as legal representative of 
the corporation be a party to such an action, but 
also “ all of its creditors,”  over four hundred 
thousand, residing throughout theUnited States 
and foreign countries, #u4also ‘ i-mm of its stock-
holders,”  aggregating 20,843, residing in nearly 
every State of the United States and in nine for-
eign countries.

If it be held that this statute requires such equi-
table accounting to be brought in order that 
plaintiff may recover, to which there shall be as 
parties over four hundred and twenty thousand, 
eight hundred and forty-three stockholders and 
creditors, then, we have no doubt, that the stat-
ute is so unreasonable and arbitrary as to be vio-
lative of the due process clause of the Fourteenth 
Amendment.

Furthermore, if such an action must be brought 
in equity, the Superintendent of Banks would be 
required to bring into this jurisdiction all the 
books, records and papers of the corporation, and 
all of its assets, so that the assets and liabilities 
might properly be cast up here. There could be 
no proper casting up without they were within 
the control of the Court which casts them. If 
New Jersey can enforce such a proceeding as a
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sine qua non to enforce the statutory liability 
against New Jersey stockholders, then every State 
in which stockholders reside could enforce the 
same sort of action. This merely emphasizes the 
unreasonableness of the statute, and indicates that 
such a statute in any State is sufficient to deny 
to the plaintiff as Superintendent of Banks his 
property rights in the assessments owing by non-
resident stockholders.

Mr. Justice Roberts in one of the latest deci-
sions of the Supreme Court of the United States 
on this subject says:

“ And the guaranty of due process, as has 
often been held, demands only that the law 
shall not be unreasonable, arbitrary or capri-
cious, and that the means selected shall have 
a real and substantial relation to the object 
sought to be attained. It results that a regu-
lation valid for one sort of business, or in 
given circumstances, may be invalid for an-
other sort, or for the same business under 
other circumstances, because the reasonable-
ness of each regulation depends upon the rel-
evant facts.”

Nebbia vs. New York (decided March 5, 
1934), 78 L. Ed., Advance Opinions, 
Pamphlet No. 9, page 563, at page 570.

In the very recent case of Snyder vs. Common-
wealth of Massachusetts, opinion by Mr. Justice 
Cardozo, filed January 8, 1934, 78 L. Ed., Ad-
vance Opinions, No. 5, page 319, the Supreme 
Court of the United States held that a state may 
regulate the procedure of its courts in accord-
ance with its own conception of policy and fair-
ness unless it offends some principle of justice 
ranked as fundamental. That was an appeal in 
a criminal case where the jury in a murder case 
was permitted to view the scene, not in the pres-
ence of a defendant, and it was held that the
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Fourteenth Amendment does not assure to a de-
fendant the privilege to be present at a bare in-
spection by a jury at which nothing is said to 
direct attention.

If, however, this plaintiff is required to bring 
an action in equity in the nature of an equitable 
accounting, and join as necessary parties all of 
the creditors and all of the stockholders, which 
would be wholly unnecessary but for the provi-
sions of the statute, it would seem that there can 
be no question but what the statute must be held 
to be violative of the principle laid down by the 
Supreme Court.

During the period of time when the complaint 
against four hundred and twenty thousand per-
sons was being prepared, some inevitably would 
die, making amendment after amendment neces-
sary to the bill of complaint. After the bill has 
been filed the cost of bringing the defendants into 
Court would be enormous. The publication of 
notice to approximately four hundred and twenty 
thousand absent defendants would be very costly. 
There are about twelve hundred words in each 
newspaper column. There would be at least eight 
hundred and forty thousand proper and sur-
names of the four hundred and twenty thousand 
defendants. At the lowest estimate, there would 
be about eighty newspaper pages in the notice to 
absent defendants, which must be published once 
a week for four weeks successively. It is entirely 
likely that the bare cost of carrying such a litiga-
tion through to final decree would aggregate more 
than the amount recoverable in this case.

Justice Parker refers in his opinion to the fact 
that as a matter of comity the State courts often 
lend their aid to the enforcement of rights which 
arise in other States; and in many cases they are 
bound to do so.
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One of the most familiar instances of contracts 
valid in foreign States being enforced in New 
Jersey, where they would be void if made in this 
State, is given in Thompson vs. Taylor, 66 N. J. L. 
253. This Court held that a contract of surety-
ship of a married woman, domiciled in New Jer-
sey, if made in New York, may be enforced against 
the married woman in this State, although such 
contract if made here would be void. Justice 
Garrison in his opinion said:

‘ ‘ Whatever may be our opinion of the 
policy of legislation beyond our state, we are 
bound by the principles of comity to recog-
nize its validity, unless it clearly contravenes 
the principles of public morality, or attacks 
the interests of* the body of the citizens of 
our state.”

Justice Parker in his opinion below refers to the 
decision of the Supreme Court of the United States 
in Finney vs. Guy, 189 U. S. 335, as authority 
for the proposition that “ whether a state court 
should permit an action to be maintained therein 
on the principle of comity between the states is 
a question exclusively for the courts of that state 
to decide.”

While that, as a general proposition, is true, 
yet, there is no public policy in New Jersey op-
posed to enforcing the obligation of stockholders, 
such as here attempted to be enforced, and, to the 
contrary, the denial of the right now asserted flies 
in the face of the decision of the Supreme Court 
of the United States, filed April 9, 1934, in Hart-
ford Accident & Indemnity Company vs. Delta & 
Pine Land Company, a true copy of which is an-
nexed to this brief. The gist of the decision is as 
follows:

‘ 1 Conceding that ordinarily a state may pro-
hibit performance within its borders even of 
a contract validly made elsewhere, if the per-
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formance would violate its laws, it may not, 
on grounds of policy, ignore a right which has 
lawfully vested elsewhere, if, as here, the 
interest of the forum has but slight connec-
tion with the substance of the contract obliga-
tions. . . .  A  legislative policy which at-
tempts to draw to the state of the forum con-
trol over the obligations of contracts else-
where validly consummated and to convert 
them for all purposes into contracts of the 
forum, regardless of the relative importance 
of the interests of the forum as contrasted 
with those created at the place of the contract, 
conflicts with the guaranties of the Four-
teenth Amendment.’ ’

In Shriver vs. Woodbine Bank, 285 U. S. 467, 
the Superintendent of Banks of Iowa brought suit 
to enforce an assessment and in discussing the en-
forceability of such liability in other States the 
unanimous court speaking through Mr. Justice 
Stone says on page 479:

“ And in general the liability of stock-
holders to assessment under local statutes is 
decreed transitory in nature, enforcible by 
common law remedies in states other than 
that of the corporation, although special stat-
utory forms of remedy given by the local 
statute could not be resorted to elsewhere. 
See Whitman v. Oxford National Bank, 176 
U. S. 559; Hancock National Bank v. Farnum, 
176 U. S. 640; Hale v. Hardon, 95 Fed. 747; 
Rhodes v. United States National Bank, 66 
Fed. 512; Dexter v. Edmands, 89 Fed. 467.”
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P O I N T  I V .

If Section 94b o f the Corporation Act denies 
plaintiff his right to sue at law to recover the 
amount o f the assessment levied by him in 
New York, it violates Article IV, Section 1 o f 
the Constitution o f the United States, and is 
null and void.

“ Full Faith and Credit shall be given in each 
State to the public Acts, Records and judicial 
Proceedings of every other State. And the Con-
gress may by general Laws prescribe the Manner 
in which such acts, Records and Proceedings shall 
be proved, and the Effect thereof. ’ ’

Converse v. Hamilton, 224 U. S. 243, is* very 
similar to and involves the same principle raised 
in the one at bar and holds that the refusal of the 
Wisconsin Courts to permit an action to enforce 
the double liability of the stockholders of an insol-
vent Minnesota Corporation in the State of Wis-
consin denies the constitutional right of full faith 
and credit to the laws of Minnesota.

In that case the Constitution and laws of Min-
nesota provided that each stockholder in any cor-
poration (excepting those organized for the pur-
pose of carrying on any kind of manufacturing or 
mechanical business) shall be liable to the amount 
of stock held or owned by him. Minnesota Thresher 
Mfg. Company did not come under the exception 
and its stockholders were subject to the double 
liability. A sequestration proceeding was insti-
tuted in the Courts of Minnesota against the com-
pany and a Receiver was appointed. Further 
proceedings resulted in an ascertainment of the 
complete insolvency of the company and of the 
necessity of resorting to the double liability of its 
stockholders. Assessments were made of thirty- 
six and sixty-four per cent, respectively.
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The defendants in the suit were stockholders 
in the Company and failed and refused to pay 
either assessment. They were not made parties 
to the sequestration suit. Demurrers to com-
plaints were sustained upon the ground that to 
permit the actions to be maintained in the Wis-
consin Courts would be contrary to the settled 
policy of that State in respect to enforcement of 
the liability of stockholders in its own corpora-
tions, and judgments of dismissal were entered 
accordingly. The judgments were affirmed by the 
Supreme Court and Writs of Errors were sued 
out of the United States Supreme Court.

Justice Van Devanter in delivering the opinion 
of the Court said:

“ This liability is not to the corporation, 
but to the creditors collectively; is not penal, 
but contractual; is not joint, but several; and 
the mode and means of its enforcement are 
subject to legislative regulation.”

Chapter 272 of the Laws of Minnesota, 1899, is 
discussed at length in the opinion. It describes 
the mode of making the assessment and of its 
enforcement, and the court held that there was 
ample authority in the Statutes to permit the 
Receiver to institute the suit in question against 
stockholders in the State of Wisconsin. The 
Supreme Court conceded that it was necessary 
for them to look to the Minnesota Constitution, 
Statutes and decisions to determine the nature 
and extent of the liability in question and deter-
mined that the law enforcing the double liability 
had been sustained in the Courts of that State, 
and then held:

“ This statement of the nature of the lia-
bility in question, of the laws of Minnesota 
bearing upon its enforcement, and of the 
effect which judicial proceedings under those 
laws have in that State, discloses, as we think,
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that in the ease now before us the Supreme 
Court of Wisconsin failed to give full faith 
and credit to those laws and to the proceed-
ings thereunder, upon which the receiver’s 
right to sue was grounded.”

Referring to the character of the Receiver the 
Court held:

“ By the proceedings in the sequestration 
suit, had conformably to the laws of Minne-
sota, he became a quasi assignee and repre-
sentative of the creditors, was invested with 
their rights of action against the stockhold-
ers, and was charged with the enforcement of 
those rights in the courts of that state and 
elsewhere. So, when he invoked the aid of 
the Wisconsin Court, the case presented was, 
in substance, that of a trustee, clothed with 
adequate title for the occasion, seeking to 
enforce, for the benefit of his cestuis que 
trustent, a right of action, transitory in char-
acter, against one who was liable contractu-
ally and severally, if at all.”

The Court concludes:
“ True, the full faith and credit clause of 

the Constitution is not without well-recog-
nized exceptions—but the laws and proceed-
ings relied upon here come within the general 
rule which that clause establishes, and not 
within any exception. Thus, the liability to 
which they relate is contractual, not penal. 
The proceedings were had with adequate jur-
isdiction to make them binding upon the stock-
holders in the particulars before named. The 
subject to which Chapter 272 is addressed is 
peculiarily within the regulatory power of the 
State of Minnesota; so much so that no other 
state properly can be said to have any public 
policy thereon. And what the law of Wiscon-
sin may be respecting the relative rights and 
obligations of creditors and stockholders of 
corporations of its creation, and the mode and 
means of enforcing them, is apart from the 
question under consideration.”
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There is no material distinction between Con-
verse vs. Hamilton and the case at bar. The fact 
that the assessment in the Converse case was made 
by a Court and the assessment in the Broderick 
case was made by the Superintendent of Banks of 
the State of New York does not render the latter 
assessment less effective. The assessment made 
by the plaintiff in this case was made under the 
Banking Law of the State of New York and Arti-
cle IV, Section I, of the United States Constitu-
tion requires every State of the Union to accord 
the laws of New York as well as the decisions of 
the Courts of that State full faith and credit.

The laws of the State of New York, as more 
specifically set forth in the complaint, not only 
give the Superintendent of Banks power and au-
thority to make the assessment, but they also vest 
him with power and authority to enforce the asses- 
ment. We quote from Section 80 of the Banking 
Law of the State of New York as follows:

“ In case any such stockholder shall fail or 
neglect to pay such assessment within the time 
fixed in said notice, the superintendent shall 
have a cause of action, in his own name as 
superintendent of banks against such stock-
holder either severally or jointly with other 
stockholders of such corporation, for the 
amount of such unpaid assessment or assess-
ments, together with interest thereon from 
the date when such assessment was, by the 
terms of said notice, due and payable. ’ ’

For other cases arising under the Minnesota 
Statute see Selig vs. Hamilton, 234 U. S. 652, 58 
L. Ed. 1518; Bernkeimer vs. Converse, 206 U. S. 
516, 51 L. Ed. 1163, and Converse vs. Aetna Na-
tional Bank, 212 U. S. 567, 53 L. Ed. 654.

In all of these cases the double liability under 
the Minnesota statute was held to be enforceable 
in other States.
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In Marin vs. Augdeahl, 247 U. S. 142, 62 L. Ed. 
1038, the Court held:

“ Under these circumstances, the Order is 
entitled, under the Constitution and Laws of 
the United States, to the same faith and 
credit in the Courts of North Dakota as by 
law or usage are given to such an Order of 
the Courts of Minnesota.”

In Rolfe v. Rundle, U. S. Supreme Court, 1880, 
103 U. S. 322, under a statute in Missouri, sim-
ilar in type to the one under consideration, Chief 
Justice Waite defines the capacity in character of 
the commissioners, wherein he states, on page 
225:

“ Rolfe is not an officer of the Missouri 
State Court, but the person designated by 
law to take the property of any dissolved life 
insurance corporation of that State, and hold 
and dispose of it in trust for the use and 
benefit of creditors, and other parties inter-
ested. The law which clothed him with this 
trust was, in legal effect, part of the charter 
of the corporation. He was the statutory 
successor of the corporation for the purpose 
of winding up its affairs. As such he repre-
sents the corporation at all times and places 
in all matters connected with his trust. He 
is the trustee of an express trust, with all 
the rights which properly belong to such a 
position. He is an officer of the State, and 
as such represents the State in its sovereignty 
while performing its public duties connected 
with the winding up of the affairs of one of 
its insolvent and dissolved corporations. His 
authority does not come from the decree of 
the court, but from the statute. He ap-
peared in Louisiana not by virtue of any 
appointment from the court, but as the stat-
utory successor of a corporation which the 
court had in a legitimate way dissolved and 
put out of existence. He was, in fact, the 
corporation itself for all the purposes of 
winding up its affairs.”
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In Gile v. Duke, Circuit Court of Appeals, 9th 
Circuit, 1925, 5 Fed. 2d 952, the action was 
brought by the Supervisor of Banking of the 
State of Washington, Circuit Judge Ruckin states 
on page 953:

“ The principal contentions of the plaintiffs 
in error are: First, that the banking officer 
of the state is like a mere chancery receiver, 
and cannot maintain-an action in a foreign 
jurisdiction; and, second, that there was no 
competent proof of the bank’s insolvency. 
These two questions have been determined 
adversely to the plaintiffs in error by re-
peated decisions of the Supreme Court of the 
State and the Supreme Court of the United 
States. Hanson v. Soderberg, 105 Wash. 255, 
177 P. 827; Aetna Casualty & Surety Co. v. 
Moore, 107 Wash. 99, 181 P. 40; German- 
American Mer. Bank v. Foster, 116 Wash. 
313, 199 P. 314; German-American Mer. 
Bank v. Ripley, 124 Wash. 322, 214 P. 160; 
Rolof v. Rundle,, 103 U. S. 222, 26 L. Ed. 
337; Bernheimer v. Converse, 206 U. S. 516, 
27 S. Ct. 755, 51 L. Ed. 1163; Converse v. 
Hamilton, 224 U. S. 243, 32 S. Ct. 415, 56 L. 
Ed. 749, Ann. Cas. 1913 D, 1292. Under 
these authorities the banking officer of the 
state is the statutory successor of the bank 
for the purpose of winding up its affairs, and 
may sue in any jurisdiction, and the deter-
mination of the banking officer that an assess-
ment is necessary is conclusive upon the 
courts and cannot be controverted by stock-
holders.”

It is not necessary to be entitled to full faith 
and credit that the determination of the stock-
holder’s liability should be made by a court of 
record, and that all persons to be charged should 
be made parties to the suit. The New York statute 
makes the Superintendent of Banks in his official 
capacity the official legislative delegate for the 
purpose. He is clothed with all the jurisdiction
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that a court of equity would have to cast up the 
assets, as well as the liabilities, and make all de-
terminations necessary to enforce the liability, 
just as the Comptroller of the Currency does with 
relation to national banks. His is the statutory 
and duly authorized demand for payment which 
is necessary to bring the full faith and credit 
clause into operation.

Scoville vs. Thayer, 105 U. S. 159, 26
L. Ed., at p. 974.

P O I N T  V .

The cause o f action to recover upon the 
assessment is transitory and may be enforced 
in New Jersey.

It is a well settled and universally recognized 
principle that for the purpose of extraterritorial 
enforcement the assessment liability is contractual 
as distinguished from penal in nature and the 
cause of action for its enforcement is transitory 
and may be asserted in jurisdictions other than 
the state of incorporation (Converse v. Hamilton 
(1912), 224 U. S. 243, where an action by a Re-
ceiver of a Minnesota corporation to enforce the 
assessment against Wisconsin stockholders was 
sustained; Gile v. Duke (1925), 5 Fed. (2) 952, 
C. C. A. 9th, where the Court sustained an action 
by the Supervisor of Banking of the State of 
Washington against a stockholder of an insolvent 
Washington bank instituted in the State of Ore-
gon; Bernheimer v. Converse (1907), 206 U. S. 
516, permitting a Receiver of a Minnesota corpo-
ration to enforce an assessment against a New 
York stockholder in the Courts of that State; 
Hirning v. Hamlin (1925), 200 Iowa 1322, per-
mitting the Superintendent of Banks of the State
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of South Dakota to recover in Iowa an assessment 
levied against an Iowa stockholder of an insolvent 
South Dakota bank; Baird v. Cole (1929), 207 
Iowa 664, permitting statutory receiver of North 
Dakota to recover stock assessment; Bullock v. 
Oliver (1923), 155 Georgia 151, permitting the 
Receiver of a Florida bank, who under the Florida 
statute was authorized to “ sue for and enforce 
the individual liability of the stockholders”  to 
maintain an action in Georgia to recover a stock 
assessment; Baird v. Mall (1930), 57 S. D. 309, 
similar facts; Harris v. Briggs (1920), 264 F. 726, 
C. C. A. 8, permitting the Commissioner of In-
surance and Banking of Texas to recover in Mis-
souri a 100% assessment against a Missouri stock-
holder of a Texas bank; Mobley v. Smith (1931), 
138 So. 551, cert. den. 224 Ala. 45, 138 So. 550, 
permitting the Superintendent of Banks of the 
State of Georgia to maintain in Alabama a suit 
to enforce a 100% stock assessment against an 
Alabama stockholder of an insolvent Georgia 
bank; Good v. Derr (1931), 46 F. (2d) 411, C. C. 
A. 7, permitting a statutory receiver of a South 
Dakota investment corporation to recover in Wis-
consin a 100% assessment against a Wisconsin 
stockholder; Howarth v. Angle (1900), 162 N. Y. 
179, sustained an action by a Receiver of a Wash-
ington bank against a New York stockholder; 
Shipman v. Treadwell (1911), 200 N. Y. 472, sus-
taining a suit by a Receiver of an Ohio corpora-
tion to enforce the assessment against New York 
stockholders thereof; Royal Trust Company v. 
Harding (1913), 155 App. Div. 104, permitting a 
Canadian liquidator of an insolvent bank in Can-
ada to collect the assessment from New York 
stockholders thereof, and to like effect see Restate-
ment of the Law of Conflict of Laws, §§203, 204).

It is to be specially noted that although the 
courts of New York denied the right of a single
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creditor to sue an individual stockholder (Mar-
shall v. Sherman, supra), it allowed recovery when 
the statutory liability was sought to be enforced 
at the instance of receivers.

Howarth v. Angle {supra);
Shipman v. Treadwell {supra).

Conclusion.

Section 94b of the Corporation Act was not in-
tended to operate on a plaintiff occupying the 
position of Superintendent of Banks of a foreign 
State, who, under the laws of his State, had all 
the rights, powers and duties of a court of 
equity in making an official casting up of assets 
and liabilities, and determining whether there 
should be an assessment against stockholders, the 
amount thereof, and when payable.

It is submitted that plaintiff’s remedy is in the 
courts of law. This State prides itself on keeping 
actions strictly legal in the courts of law and mat-
ters of equitable jurisdiction in the Court of 
Chancery. There is nothing of an equitable nature 
in plaintiff’s cause of action.

The Court below did not transfer the cause to 
the Court of Chancery. It dismissed the complaint 
and entered judgment against the plaintiff. This 
judgment in effect determines the assessment is 
unenforceable in New Jersey. Clearly, in any 
event, this judgment must be reversed.

It is respectfully submitted that this action was 
erroneous. If plaintiff must file a bill in the Court 
of Chancery in the nature of an equitable account-
ing, and make all the creditors and all of the stock-
holders parties, the statute then will be so arbi-
trary and unreasonable in this instance as to 
amount to a denial of due process, unless, of 
course, the Court should hold that plaintiff in his
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official position represents all creditors and all 
stockholders except those resident in New Jersey 
against whom an enforcing decree is prayed and 
that none not resident in New Jersey need he 
named as actual parties.

It is therefore respectfully submitted that the 
judgments below should be reversed.

Respectfully submitted,

M cDe r mo t t , E n r ig h t  & Ca r pe n t e r , 
Attorneys for Plaintiff-Appellant.

Ja me s  D. Ca r pe n t e r , Jr.,

Carl  J. A u s t r ia n ,
A r t h u r  Of n e r ,
H ar o l d  N. Co h e n ,

Of the New York Bar, 
Of Counsel.
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Exhibit A.

SUPREME COURT OF THE 
UNITED STATES.

No. 650— Octob er  T e r m, 1933,

H ar tf o r d  A c c id e n t  & I n d e mn it y  
Co mp a n y , et al.,

Appellants,

De l t a  & P in e  L a n d  Co mp a n y .

v s.

Appeal from the 
Supreme Court 

of the State 
of Mississippi.

(April 9, 1934.)

Mr. Justice Roberts delivered the opinion of 
the Court.

This was an action instituted in a circuit court 
of Mississippi by Delta & Pine Land Company, a 
corporation of that state, with its principal place 
of business therein, against Hartford Accident & 
Indemnity Company, a corporation of Connecti-
cut, having its principal place of business in Hart-
ford in that state. The declaration alleges that 
on or about January 1, 1928, the plaintiff applied 
to the defendant for a fidelity bond and paid the 
agreed premiums therefor, and the defendant exe-
cuted and delivered to the plaintiff such a bond, 
whereby it bound itself to pay the plaintiff, within 
sixty days after satisfactory proof, pecuniary 
loss sustained by the plaintiff through fraud or 
dishonesty or wilful misapplication by any em-
ployee “ in any position, anywhere,”  from the 
time that the name of such employee should be 
placed upon a schedule attached to the bond to
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and including the termination of the suretyship 
for such employee by his dismissal, retirement 
from service, discovery of loss, or cancellation of 
the bond by the parties. It is alleged that the 
name of H. H. Harris, as treasurer of the plain-
tiff, appears upon the schedule, and that the 
amount of coverage for him is $25,000. Sundry de-
falcations by Harris between May 9, 1929, and 
December 20, 1929, totaling $2,703.79, are set 
forth, all of which and the resulting loss occurred 
in the first judicial district of Bolivar County, 
Mississippi, ih e  further material matters charged 
are that the defendant throughout all the times 
mentioned in the declaration, and ever since, was 
and now is duly qualified and licensed to do busi-
ness in Mississippi; that the dishonest acts of 
Harris were discovered on or about May 20, 1931, 
immediate notice given to the defendant at its 
home office, and affirmative proof of loss under 
oath, with full particulars, filed with the defend-
ant at its home office within three months after 
the discovery. The declaration in conclusion as-
serts compliance by plaintiff with all the terms of 
the bond, and refusal of the defendant, though re-
quested, to make payment of the sum demanded. 
Annexed to the declaration are copies of the bond 
and the supplementary schedules forming part 
of it.

The defendant’s plea was, in substance: the 
plaintiff, before and at the date of the contract of 
suretyship, was doing business in Tennessee, with 
its principal office at Memphis in that state, and 
defendant also was then and is now doing busi-
ness in Tennessee, having an agency at Memphis; 
plaintiff, through its office at Memphis, applied to 
defendant through its agency there for the bond, 
rider and schedules containing the name of the 
defaulting employee, Harris, constituting the con-
tract of suretyship; defendant through its agency
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at Memphis executed and delivered the bond and 
schedules to plaintiff at its office in that city ; the 
contract is a Tennessee contract and governed by 
the laws of Tennessee, and full faith and credit 
must be given to it in the courts of Mississippi in 
accordance with the requirements of Article IV, 
Section 1, Article I, Section 10, and Section 1 of 
the 14th Amendment of the Constitution of the 
United States; there was not at the time of de-
livery of the contract, and is not now, any statute 
in Tennessee prohibiting or invalidating the con-
dition or limitation in the contract to the effect 
that any claim thereunder must be duly made 
upon the defendant as surety within fifteen 
months after the termination of the suretyship 
for the defaulting employee, and the plaintiff did 
not make claim upon the defendant for the loss 
within fifteen months after the termination of the 
suretyship for Harris, as the contract was can-
celled and terminated December 31, 1929, and the 
plaintiff made no claim until June 22, 1931.

To this plea the plaintiff demurred, assigning 
these causes of demurrer: (1) the construction 
and validity of the provision of the contract relied 
upon in the plea is to be determined by the laws 
of Mississippi, and not by the laws of Tennessee ; 
(2) the statute of limitations of the state where 
suit is brought is the statute which governs the 
time for bringing this action, and the provision in 
the contract requiring that any claim thereunder 
must be made upon the defendant within fifteen 
months after the termination of the suretyship 
of the defaulting employee is in violation of Sec-
tion 2294 of the Mississippi Code of 1930, and in 
violation of the public policy of Mississippi, and 
its courts are not required to give full faith and 
credit to this provision of the contract by Article 
IV, Section 1, Article I, Section 10, or Section 1 
of the 14th Amendment of the Constitution.



56

The cause came on for hearing upon the plead-
ings, and the court sustained the demurrer. The 
defendant declined to plead further; whereupon 
judgment was entered by default in favor of the 
plaintiff, a jury was impaneled and assessed 
damages at the amount claimed, and final judg-
ment was accordingly entered.

Upon appeal by the defendant the Supreme 
Court of Mississippi affirmed the judgment. Con-
ceding that under the decisions of the Supreme 
Court of Tennessee the provision for notice 
within fifteen months of the termination of the 
suretyship is a valid limitation of liability and 
not a limitation of action, the court said the con-
verse is true in Mississippi. Although the bond 
was executed and delivered and the agreement 
consummated in Tennessee, where the plaintiff 
and the defendant’s agent had their respective 
offices, and where, in the absence of proof of a 
contrary intent, the contract was to be performed, 
the court concluded that the statutes of Missis-
sippi made the instrument a Mississippi contract, 
and annulled the contractual limitation of the 
time for giving of notice of claim.

The Mississippi statutes relied upon were the 
following:

“ A contract of insurance is an agreement 
by which one party for a consideration prom-
ises to pay money or its equivalent, or to do 
some act of value to the assured, upon the de-
struction, loss or injury of something in which 
the assured or other party has an interest, as 
an indemnity therefor; and it shall be unlaw-
ful for any company to make any contract of 
insurance upon, or concerning any property 
or interest or lives in this state, or with any 
resident thereof; or for any person as insur-
ance agent or insurance broker to make, nego-
tiate, solicit, or in any manner aid in the 
transaction of such insurance unless and ex-
cept as authorized under the provisions of
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this chapter. All contracts of insurance on 
property, lives or interests in this state shall 
be deemed to be made therein.’ ’ (Section 
5131 of the Mississippi Code of 1930.)

“ The limitations prescribed in this chap-
ter shall not be changed in any way whatso-
ever by contract between parties, and any 
change in such limitations made by any con-
tract stipulation whatsoever shall be abso-
lutely null and void; the object of this statute 
being to make the period of limitations for 
the various causes of action the same for all 
litigants.”  (Section 2294 of the Mississippi 
Code of 1930.)

The state Supreme Court said:
“ But clearly under section 5131, Code 1930, 

defining insurance, this indemnity bond is a 
contract of insurance within the purview of 
that statute; and, further, it being expressly 
provided therein that all contracts of insur-
ance on property, lives, or interests in this 
state shall be deemed to be made therein, in 
our judgment, makes the contract herein 
under review a Mississippi contract and solv-
able under the laws of this state. The con-
tract here provided or stipulated that the 
appellee should be indemnified from loss by 
the defalcation of H. H. Harris in any posi-
tion anywhere, and when he, the employee 
and the insured herein, removed to Missis-
sippi and there defaulted, so far as the ap-
pellee is concerned its interest was insured 
or indemnified by the appellant in Mississippi, 
and, under the provision quoted from the 
above statute, became operative, and this 
state is obligated to enforce it, as a Missis-
sippi contract, although it contained all the 
elements necessary to make it a Tennessee 
contract, but for the statute.”

* * * * * *

“ When the statute declares that such a 
contract shall be deemed to be made in this 
state, it means that the conflict of law be-
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thereby, . . . a contract for fifteen months’ 
notice was a limitation of the action unen-
forceable as such in this state.”

The Mississippi statutes, so construed, deprive 
the appellant of due process of law. A state may 
limit or prohibit the making of certain contracts 
within its own territory (Hooper v. California, 
155 U. S. 648; Orient Insurance Company v. 
Daggs, 172 U. S. 557, 565-7; New York Life In-
surance Company v. Cravens, 178 U. S. 389, 
398-9); but it cannot extend the effect of its laws 
beyond its borders so as to destroy or impair the 
right of citizens of other states to make a contract 
not operative within its jurisdiction, and lawful 
where made. New York Life Insurance Company
V.. Head, 234 U . S. 149; Aetna Life Insurance 
Company v. Dunken, 266 U. S. 389, 399. Nor 
may it in an action based upon such a contract 
enlarge the obligations of the parties to accord 
with every local statutory policy solely upon the 
ground that one of the parties is its own citizen. 
Home Insurance Company v. Dick, 281 U. S. 397, 
407-8.

It is urged, however, that in this case the in-
terest insured was in Mississippi when the obli-
gation to indemnify the appellee matured, and 
it was appellant’s duty to make payment there; 
and these facts justify the state in enlarging the 
appellant’s obligation beyond that stipulated in 
the bond, to accord with local public policy. The 
liability was for the payment of money only, and 
was conditioned upon three events,—loss under 
the policy, notice to the appellant at its home 
office, and presentation of claim within fifteen 
months of the termination of the suretyship. All 
of these conditions were of substantial impor-
tance, all were lawful in Tennessee, and all go to
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the obligation of the contract. It is true the bond 
contemplated that the employee whose faithful-
ness was guaranteed might be in any state. He 
was in fact in Mississippi at the date of loss, as 
were both obligor and obligee. The contract be-
ing a Tennessee contract and lawful in that state, 
could Mississippi, without deprivation of due 
process, enlarge the appellant’s obligation by rea-
son of the state’s alleged interest in the transac-
tion? We think not. Conceding that ordinarily 
a state may prohibit performance within its 
borders even of a contract validly made else-
where, if the performance would violate its laws 
(Home Insurance Company v. Dick, supra, p. 
408), it may not, on grounds of policy, ignore a 
right which has lawfully vested elsewhere, if, as 
here, the interest of the forum has but slight con-
nection with the substance of the contract obli-
gations. Here performance at most involved only 
the casual payment of money in Mississippi. In 
such a case the question ought to be regarded as 
a domestic one to be settled by the law of the state 
where the contract was made. A  legislative policy 
which attempts to draw to the state of the forum 
control over the obligations of contracts else-
where validly consummated and to convert them 
for all purposes into contracts of the forum, re-
gardless of the relative importance of the inter-
ests of the forum as contrasted with those created 
at the place of the contract, conflicts with the 
guaranties of the Fourteenth Amendment. Aetna 
Life Insurance Company v. Dunken, supra; Home 
Insurance Company v. Dick, supra. Cases may 
occur in which enforcement of a contract as made 
outside a state may be so repugnant to its vital 
interests as to justify enforcement in a different 
manner. Compare Bond v. Hume, 243 U. S. 15, 
22. But clearly this is not such a case.
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Our conclusion renders unnecessary a consid-
eration of the claims made under the full faith 
and credit and contract clauses of the federal 
constitution.

The judgment is reversed and the cause is re-
manded for further proceedings not inconsistent 
with this opinion.

So ordered.











New Jersey Court of Errors and Appeals

BRIEF OF HERMAN GEISMAR AND THE FARG 
CO., INC., DEFENDANTS-APPELLEES.

The facts as stated in appellant’s brief are sub-
stantially correct.

The grounds of the motions to strike the com-
plaint, made by defendants Herman Geismar and 
The Farg Co., Inc., a corporation, upon which 
judgment was entered in the Supreme Court, were 
as follows:

(1) That said complaint fails to state facts 
sufficient to constitute a cause of action.

(2) That said complaint fails to allege or dis-
close a cause of action in that it is contrary to 
the provisions of P. L. 1897, page 125, Section 2 
(2 C. S. 1910, p. 1656, paragraph 94b).

Jo s e ph  A. Br o d e r ic k , as Super-
intendent of Banks of the 
State of New York,

Be n j a m in  A b r a ms , et als., 
Defendants-Appellees.

Plaintiff-Appellant,
Action at Law
Appeal from 

Supreme 
Court.

Statement o f Facts.



POINT L
In view o f Section 94b o f the New Jersey Cor-

poration A ct (2  C. S. p. 1656), the plaintiff’s 
action is not maintainable in the New Jersey 
Supreme Court.

The section of the Act in question reads as 
follows :

“No action or proceeding shall be main-
tained in any court of law of this state 
against any stockholder, officer or director 
of any domestic or foreign corporation by 
or on behalf of any creditor of such corpora-
tion to enforce any statutory personal liabil-
ity of such stockholder, officer or director 
for or upon any debt, default or obligation of 
such corporation, whether such statutory per-
sonal liability be deemed penal or contractual, 
if such statutory personal liability be created 
by or arise from the statutes or laws of any 
other state or foreign country, and no pending 
or future action or proceeding to enforce any 
such statutory personal liability shall be 
maintained in any court of this state other 
than in a nature of an equitable accounting 
for the proportionate benefit of all parties in-
terested, to which such corporation and its 
legal representatives, if any, and all of its 
creditors and all of its stockholders shall be 
necessary parties (P. L. 1897, p. 125) .”

This statute declares the public policy of this 
state. There is no similar provision for double 
liability of stockholders in banking corporations 
organized under the laws of this state and, ap-
parently realizing the harshness of the statutory
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remedy in other states, our legislature has de-
clared, in passing the above statute, that the only 
remedy afforded to enforce such statutory liability 
by the courts of New Jersey shall be an equitable 
accounting action, in which the necessary parties 
shall be as enumerated therein.

The recent case of Cochr<me v, Morris, 10 N. J. 
Misc. 82, 157 At. Rep. 652, is on all fours with 
the present. Judge Ol ip h a n t , sitting as Supreme 
Court Commissioner, dismissed the complaint in 
a suit brought by the liquidator of a Florida bank 
against a stockholder, to enforce a one hundred 
per cent, assessment on his stock under the 
Florida Banking Act, which read as follows:

“ Stockholders of every banking company 
shall be individually responsible equally and 
rateably and not for one another for all con-
tracts, debts and engagements of such com-
pany to the extent of the amount of their 
stock therein at the par value thereof in addi-
tion to the amount invested in such shares.”

The Court held:
“ The statute invoked as a defense by the de-

fendant was passed to protect the citizens of 
New Jersey in just such a situation as is here 
presented * * *”

and in striking the complaint, adjudicated
“* * * that the plaintiff does not allege or 
disclose any cause of action against the de-
fendant, in that it is contrary to the provi-
sions of Paragraph 94b of the Corporation 
Act, * *

The appellant has argued that the statute was 
intended to apply only to suits brought by a
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single creditor of a foreign corporation against a 
single stockholder thereof, and distinguishes the 
present case from that of Western National Bank 
v. Reckless, 96 Fed. 70, thus attacking the pro-
priety of the decision in Cochrane v. Morris, 
supra.

It is respectfully submitted that the appellant’s 
attempted construction is forced and unsound, for 
the allegations of the complaint indicate, and the 
plaintiff contends, that the action in this case is 
being brought by the Superintendent of Banks of 
the State of New York in behalf of the creditors 
of the Bank of the United States against the 
stockholders of said Bank. We submit that the 
statute was intended to apply to a case where 
an action is brought on behalf of all creditors, 
as well as where it is brought in behalf of a 
single creditor, and it is intended to apply where 
the action is brought against many stockholders, 
as well as against a single stockholder. In sup-
port of this contention, we refer the Court to 
Section 9 of “An Act Concerning Statutes,” 4 
Comp. Stat. 4972, Section 9, which reads:

“ That whenever, in describing or referring 
to any person, party, matter or thing, any 
word importing the singular number, or mas-
culine gender is used in any statute, the same 
shall be understood to include, and shall 
apply to several persons and parties, as well 
as one person or party, and females as well 
as males, and bodies corporate as well as in-
dividuals, and several matters and things as 
well as one matter or thing, unless it be 
otherwise provided, or there be something in 
the subject or context repugnant to such con-
struction (Rev. 1877, p. 1121).”
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Furthermore, as remarked by the court below, 
appellant did not bring one joint action against 
the numerous stockholders, but merely for the 
purpose of convenience joined numerous actions 
against individual stockholders in one complaint.

The appellant also argues that the statute ap-
plies only to an action by, as distinguished from 
one on behalf of, a creditor. The very language 
of the statute, however, refutes this argument. 
Graham v. Fleissner, 107 N. J. L. 278, and Mc-
Dermott v. Waodhouse, 87 N. J. Eq. 615, indicate 
that the statute is applicable to the instant case.

Appellant argues for a strict construction of 
Section 94b as being in derogation of the common 
law. We respectfully submit that the liability 
which is sought to be enforced in the present case 
is foreign to the common law and is dependent 
entirely upon the constitution and statutes of the 
State of New York. It is further submitted that 
rather than a forced and narrow construction of 
the statute, the court should apply such con-
struction as will effectuate the clear purpose of 
the legislature as expressed in the statute. No 
recourse need be had to the laws of Kansas, or of 
other states, to ascertain the purpose of our legis-
lature in passing the statute involved.

POINT II.
Section 94b o f the New Jersey Corporation 

Act does not violate the full faith and credit 
clause o f the United States Constitution (Article 
IV, Section 1 ).

The said clause reads as follows:

“Full Faith and Credit shall be given in 
each State to the public Acts, Records, and
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judicial Proceedings of every other State. 
And the Congress may by general Laws pre-
scribe the Manner in which such Acts, 
Records and Proceedings shall be proved, and 
the Effect thereof.”

The appellant’s point is, that the State of New 
Jersey, in refusing to permit an action in the 
nature of the present one and requiring the en-
forcement of liability in the equity court, as 
specified in the section, denies to the constitution 
and banking laws of the State of New York the 
full faith and credit to which they are entitled 
under the Federal Constitution. At various places 
in the appellant’s brief appears the assertion that 
the determination of the Superintendent of Banks 
of New York as to the necessity for, and the 
amount of, his assessment against the stockholders 
is conclusive and binding upon the stockholders 
in the absence of proof of fraud, illegality, bad 
faith or obvious error. Concededly this is so in 
'New. York. Broderick v. Adamson, 148 N. Y. 
Misc. 353, 265 N. Y. Supp. 804. But it does not 
follow that such determination, which is adminis-
trative, ex parte, and not judicial, has the same 
effect in other states. No extended argument is 
needed to point out that the superintendent’s acts 
are not judicial proceedings, although by the law 
of New York (Banking Law, Section 80) he is 
empowered to assess stockholders, which could 
formerly be done in that state only by the Supreme 
Court in a judicial proceeding. Cheney v. Schar- 
mann, 145 App. Div. 456.

The array of Federal cases set out in appellant’s 
brief, such as, Kennedy v. Gibson, 8 Wall, 498, 
19 L. Ed. 4T6; Studebaker v. Perry, 184 U. S. 
258, 46 L. Ed. 528; Deweese v. Smith, 106 Fed.
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438 (affd. 187 U. S. 637), 47 L. Ed. 344, holding 
that the determinations of the Comptroller of 
Currency in assessing stockholders under the Na-
tional Banking Act are conclusive and not 
subject to collateral attack, is also irrelevant. 
This is so, since the assessments under the Na-
tional Banking Act were not considered under the 
full faith and credit clause. The federal statutes 
and the acts done thereunder by federal officers 
by virtue of the supremacy clause of the constitu-
tion (Article VI, Section 2) became part of the 
municipal law of every state in the Union. Hence, 
the statement of the effect of the assessments by 
the Comptroller of Currency throughout the 
United States is no more cogent an argument 
that the assessment herein is a judicial proceed-
ing entitled to full faith and credit in the State 
of New Jersey, than the declaration in Broderick 
v. Adamson, supra, of the effect of the Banking 
Superintendent’s decisions in New York.

The full faith and credit clause is not self-
executing. McElmoyle v. Cohen, 13 Peters, 312, 
10 L. Ed. 177. It required Congress to legislate 
as to the manner of proof and effect of the acts, 
records and proceedings which are entitled to full 
faith and credit thereunder. Accordingly, on 
May 26, 1790, Congress passed the following law:

“The acts of the legislature of any State or 
Territory, or of any country subject to the 
jurisdiction of the United States, shall be. 
authenticated by having the seals of such 
State, Territory, or country affixed thereto. 
The records and judicial proceedings of the 
courts of any State or Territory, or of any 
such country, shall be proved or admitted in 
any other court within the United States, by
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the attestation of the clerk, and the seal of 
the court annexed, if there be a seal, together 
with a certificate of the judge, chief justice, 
or presiding magistrate, that the said attesta-
tion is in due form. And the said records 
and judicial proceedings, so authenticated, 
shall have such faith and credit given to them 
in every court within the United States as 
they have by law or usage in the courts of 
the State from which they are taken (R. S. 
Section 905).”

Under the constitutional provision as carried 
into effect by the statute of 1790, the Supreme 
Court has on numerous occasions held that when 
a judgment of one state is sued upon in another 
state, it shall have the same effect in the latter 
state as it had in the state in which it was ob-
tained, and that the purpose of bringing a new 
suit in the second state is simply so that process 
may be issued to execute the judgment. Bennett 
v. Bennett, 63 IsT. J. Eq. 306 (Errors and Appeals, 
1901). However, even as to the enforcement of 
judgments, there are definite limitations, and in 
these cases the sister state is not required by the 
constitutional provision of the statute to enforce 
the judgment of another state. The most usual 
of these cases are (1) Where the judgment is on 
a penalty. Wisconsin v. Pelican Ins. Co., 127 
U. S. 265, 32 L. Ed. 239; (2) Where the judg-
ment has attempted to declare rights in real es-
tate within the boundaries of the state which is 
asked to enforce it. Bulloch v. Bulloch, 52 N. J. 
Eq. 561, affirming 51 1ST. J. Eq. 144; (3) Where a 
decree of divorce has been rendered, purporting 
to dissolve a marriage, the parties to which were 
domiciled in one state, for a cause arising in the
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state of the marital domicile, but not a cause for 
divorce in that state. Andrews v. Andrews, 188 
U. S. 14, 47 L. Ed. 366; (4) Where the judgment 
was rendered by a court not having jurisdiction 
of the cause of action or of the parties. Pennoyer 
v. Neff, 95 U. S. 714, 24 L. Ed. 565, and see also: 
N. J. Evidence Act, P. L. 1909, page 366. So, an 
action on a judgment of one state may be barred 
by the expiration of the statute of limitations of 
the state within which the judgment is sued upon. 
Bank v. Dalton, 9 How. 522, 13 L. Ed. 242.

It has generally been stated by the courts that 
the full faith and credit clause is not jurisdic-
tional, but merely provides a rule of evidence. 
Anglo-American Provision Co. v. Davis Provision 
Co., 191 U. S. 373, 48 L. Ed. 225, and cases cited 
therein. Clifford v. Williams, 131 Fed. 100; Israel 
v. Israel, 130 Fed. 237. And one very important 
and logical result of this statement is that a state 
need not provide a court within which and a pro-
cedure by which the judgment of a sister state 
may be sued upon.

In Anglo-American Provision Co. v. Davis Pro-
vision Co., supra, the court, per H o l me s , J., said:

“ * * * The parties are both Illinois corpo-
rations, and the plaintiff in error brought 
suit in the New York Supreme Court upon 
an Illinois judgment. By the New York Code 
of Civil Procedure, section 1780, it is pro-
vided that ‘an action against a foreign cor-
poration may be maintained by another 
foreign corporation, or by a non-resident, in 
one of the following cases only: * * * 3. 
Where the cause of action arose within the 
state, etc.’ * * *.

“The state court decides that the cause of 
action did not arise within the state in the
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sense of the words of the Code, and, of course, 
we follow its construction, subject to the in-
quiry whether the statute as construed is 
consistent with the Constitution of the 
United States * * *.

“We are of opinion that the section of the 
Code as construed is not unconstitutional. 
The precise point has not been decided by 
this court, but it has been laid down in cases 
which raise greater difficulties than the 
present, that this provision of the constitu-
tion establishes a rule of evidence rather than 
of jurisdiction. Wisconsin v. Pelican Ins. 
Co., 127 U. S. 265, 291, 32 L. Ed. 239, 243, 
8 Sup. Ct. Rep. 1370; Andrews v. Andrews, 
188 U. S. 14, 36, 47 L. Ed. 366, 371, 23 Sup. 
Ct. Rep. 237. The Constitution does not re-
quire the State of New York to give juris-
diction to the supreme court against its will. 
If the plaintiff can find a court into which it 
has a right to come, then the effect of the 
judgment is fixed by the Constitution and the 
act in pursuance of it which Congress has 
passed. Rev. Stat. section 905 (U. S. Comp. 
Stat. 1901, p. 677) . But the Constitution 
does not require the state to provide such a 
court * *

See also
Weidman v. Weidman, 174 N. E. 206 

(Mass. 1931), especially at page 208.

The appellant relies upon the case of Converse 
v. Hamilton, 224 U. S. 243; 56 L. Ed. 749, which 
was a suit brought by the receiver of a Minnesota 
corporation, who by the proceedings in a seques-
tration suit brought conformably to the laws of
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Minnesota, became a quasi assignee and represen-
tative of tbe creditors, and charged with the en-
forcement of the liability of the stockholders 
(under a double liability provision of the Minne-
sota law) in the Minnesota courts and elsewhere. 
It was held in that case by the United States 
Supreme Court that the refusal of Wisconsin 
courts to permit the action to be brought denies 
the constitutional full faith and credit to the judi-
cial proceedings in that State upon which the 
receiver’s title, authority and right to relief were 
grounded. There are several other cases in the 
United States Supreme Court similar in principle 
to the Converse case, and the appellant, in his 
brief, has cited several of them, to w it: Bern- 
beimer v. Converse, 206 U. S. 516, 51 L. Ed. 1163 ; 
Converse v. Aetna, 212 U. S. 567, 53 L. Ed. 654; 
SeUg v. Hamilton, 234 U. S. 652, 58 U. Ed. 1518. 
In none of these cases was there involved a statute 
passed by the Legislature of the forum in which 
the plaintiff chose to bring his suit to enforce the 
stockholders’ double liability which deprived the 
courts of the state from entertaining such suits. 
The only point made was that a court of one state, 
having general jurisdiction, could not, on grounds 
of policy or in its discretion, refuse to enforce the 
judgment or judicial proceedings of a sister state.

It is respectfully submitted that, under the au-
thority of the case of Anglo-American Provision 
Co. v. Davis Provision Co., supra, a state could 
constitutionally pass an act the effect of which 
would be that the state did not provide any means 
of enforcing a judgment of a sister state; and if 
it provided a certain remedy for enforcing such 
judgment, whether the same be a reasonable 
remedy or otherwise, it could not be compelled 
to afford a different procedure. So, conceding,
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for argumentative purposes only, the Superintend-
ent’s assessment to be a “ judicial proceeding” 
within the meaning of the full faith and credit 
clause, still New Jersey might prohibit its en-
forcement by statute, and Section 94b, providing 
a certain form of remedy instead of prohibiting 
any remedy, is constitutional.

The appellees do not rely, however, on this 
point alone to uphold under the full faith and 
credit clause the statute which is now being 
attacked.

The plaintiff herein seized upon a general 
similarity between the natures of the present ac-
tion and the action in Converse v. Hamilton, 
supra, and that line of cases. There is one very 
important point of difference which has been 
overlooked by the appellant, and this difference 
is sufficient to show the inapplicability of the 
doctrine of Converse v. Hamilton, supra. In cases 
like Converse v. Hamilton, supra, the plaintiff, in 
every instance, had sued upon a judicial decree 
or as a result of judicial proceeding in a foreign 
state. In the instant case, the plaintiff is suing 
upon a cause of action given to him by the statute 
of the State of New York. On page 46 of his 
brief appellant seeks to treat this difference as 
immaterial; but we submit the distinction is of 
vital importance and materiality for the reason 
that statutes and judicial records and proceedings 
of courts are afforded different treatment under 
the full faith and credit clause. The statute of 
1790, supra, clearly shows this distinction for the 
reason that said statute, with respect to statutes, 
merely provides a method of authentication there-
of, whereas, with respect to judicial records and 
proceedings, it prescribes, in addition to a method 
of authentication, that said proceedings shall
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have the same effect in states where they are 
proved in evidence as they had in the state whose 
judicial proceedings and records they are.

In Justice St o n e 's  dissent to Yarborough v. 
Yarborough, 78 L. Ed. 172, at page 180, there is 
a note, which reads as follows:

“ The constitutional provision giving Con-
gress power to prescribe the effect to be 
given to acts, records and proceedings would 
have been quite unnecessary had it not been 
intended that Congress should have a lati-
tude broader than that given the courts by 
the full faith and credit clause alone. It was 
remarked on the floor of the Constitutional 
Convention that without the extension of 
power in the legislature, the provision ‘would 
amount to nothing more than what now takes 
place among all Independent Nations.' Hunt 
and Scott, Madison’s Reports of the Debates 
in the Federal Convention of 1787, page 503. 
The play which has been afforded for the 
recognition of local public policy in cases 
where there is called in question only a statute 
of another state, as to the effect of which 
Congress has not legislated, compared with 
the more restricted scope for local policy 
where there is a judicial proceeding, as to 
which Congress has legislated, suggests the 
Congressional power.”

The learned Justice appears to make the very 
point now contended for by the appellees. There-
fore, whatever may be the compulsion upon the 
states to enforce the judgments of sister states, 
there is no such compulsion to enforce a cause 
of action arising under the laws or even by virtue
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of the laws of a sister state. Flagg v. Baldwin, 
38 N. J. Eq. 219, decided in 1894, by our Court 
of Errors and Appeals, is the leading case in this 
state on the point that where the enforcement of 
a contract made in a sister state would violate 
the plain public policy of this state, such contract 
is excepted from the rule of comity which requires 
the enforcement by the courts of one state of 
contracts made in another even though valid by 
the lex loci contractus. The last cited case de-
clares the general rule which obtains among the 
states when enforcement is sought in one of a 
right arising in another. The same rule obtains 
where the cause of action is based directly upon 
a statute of a sister state. It may be remarked 
that the appellant’s cause of action in the instant 
case rests upon a statutory basis of a contractual 
nature.

Statutes have no operation or effect per se, 
except within the territorial limits of the state. 
Pennoyer v. Neff, supra j  Dexter v. Edmonds, 89 
Fed. 467; Tennessee Coal Iron & R. R. Co. v. 
George, 233 U. S. 354, 58 L. Ed. 997; Hancock 
National Bank v. Ellis, 172 Mass. 39, 51 N. E. 
207.

The statutes of one state may be enforced, how-
ever, in another state if they create transitory 
causes of action. Tennessee Coal Iron & R. R. Co. 
v. George, supra;  Dennick v. Central R. R. of 
New Jersey, 26 L. Ed. 439; Loucks v. Standard 
Oil Company of New York, 224 N. Y. 99, 120 
N. E. 198; Howarth v. Angle, 162 £T. Y. 179, 56
X. E. 489. Such enforcement, however, is by the 
comity of the sister state and not by virtue of the 
full faith and credit clause of the United States 
Constitution. See Loucks v. Standard Oil Com-
pany of New York, supra, wherein Cardozo , C. J.,
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wrote an instructive opinion on this point. Also 
Baltimore & Ohio R. R. Co. v. Stewart, 168 U. S. 
445, 42 L. Ed. 537; Brown v. Perry (Vt. 1931), 
156 Atl. 911; Texas R. R. Co. v. Cox, 145 U. S. 
593, 36 L. Ed. 829; Dexter v. Edmmids, supra; 
Hancock National Bank v. Ellis, supra;  State 
ex rel. Bossung v. District Court (Minn.), 168 
N. W. 589, 1 A. L. R, 145.

Under the rule of comity, a state may and fre-
quently does enforce actions arising out of the 
statutes of a sister state when their enforcement 
is not inconsistent with its public policy. This 
is the entire force and extent of the decisions 
in the various cases cited under Point Y  of ap-
pellant’s brief, and the other cases cited in said 
brief wherein the courts permitted the enforce-
ment of an assessment against a stockholder of 
a state banking corporation which was not founded 
upon an actual judicial proceeding. In the Penn-
sylvania case of Broderick v. Stephana, 171 Atl. 
Rep. 582, it is true that the court mentioned the 
full faith and credit clause, but this, it is sub-
mitted, was unnecessary to the decision, since there 
was neither a public policy nor a statute of Penn-
sylvania which would prevent such recovery at 
law, and the Pennsylvania banking act contains 
provisions similar to those in the New York Act 

ItePv P- 583). The Connecticut nisi 
prim decisions cited on page 33 of appellant’s 
brief, being in conflict, should be accorded no 
weight.
 ̂ That it does offend the public policy of the 

State of New Jersey (as evidenced by its refusal 
to create a similar liability on stockholders in 
domestic moneyed corporations and by the enact-
ment of the statute involved herein), to enforce 
liabilities such as the court is now asked to en-

Maw Jersey State Ubrafjf
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force except by the equitable suit provided for 
in the statute, requires no argument. The United 
States Supreme Court said, in Bond v. Hume, 243 
U. S. 15, at page 22, 61 L. Ed. 565, at page 568:

“And finally, it is certain that, as it is 
peculiarly iviihin the province of the law-
making power to define the public policy of 
the state, where that power has been exerted 
in such a way as to manifest that a viola-
tion of public policy would result from the 
enforcement of a foreign contract validly en-
tered into under a foreign law, comity will 
yield to the manifestation of the legislative 
will and enforcement will not be permitted.” 
(Italics ours.)

Had the policy of this state been to prohibit 
enforcement of such liability in any court and 
had eliminated from Section 94b that portion per-
mitting an equity action, the statute would still 
be constitutional, for, according to the highest 
authority in this nation, a state may constitution-
ally prohibit any suit in its courts to enforce the 
cause of action arising under the statutes of a 
sister state, provided it does not thereby discrim-
inate against citizens of other states. Chambers 
v. Baltimore & Ohio R. R. Co., 207 U. S. 142, 52 
L. Ed. 143, is the leading case. Suit was brought 
in Ohio on a death action arising under a Penn-
sylvania statute, the deceased having been a citizen 
of Pennsylvania. Judgment for the plaintiff in 
the trial court was reversed by the Ohio Supreme 
Court because an Ohio statute provided that re-
covery could be had under the statute creating a 
cause of action for a wrongful death in foreign 
states only when the deceased was a citizen of
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Ohio. The Supreme Court of the United States 
affirmed the action of the Ohio Supreme Court. 
After stating the rule of the privileges and im-
munities clause, the Court said on page 146 of 
L. Ed.:

“But, subject to the restrictions of the 
Federal Constitution, the state may determine 
the limits of the jurisdiction of its courts, 
and the character of the controversies which 
shall be heard in them. The state policy 
decides whether and to what extent the state 
will entertain in its courts transitory ac-
tions, where the causes of action have arisen 
in other jurisdictions. * * * But any policy 
the state may choose to adopt must operate 
in the same way on its own citizens and those 
of other states.”

It was held that the Ohio statute was constitu-
tional, for it did not discriminate between plain-
tiffs or beneficiaries, but as to the subject matter 
of the smt. The Court said that the plaintiff has 
“been denied access to the Ohio courts * * * be-
cause the cause of action which she presents is 
not cognizable in those courts.”

(The intimation in the appellant’s grounds of 
appeal [No. 5, State of Case, p. 44] that Section 
94b violates the privileges and immunities clause, 
and deprives plaintiff of the olear protection of 
the laws, which is not argued in appellant’s brief, 
is rebutted by this last cited case.)

See, also, Home Ins. Go. v. Djek, 281 U. S. 
397, 74 L. ed. 926; Bradford Elec. Light Go. v. 
Clapper, 286 U. S. 145, 76 L. ed. 1026, especially 
at page 160, L. ed. page 1035; Dougherty v. Mc-
Kenna Process Co. (Ill.)f 99 N. E. 619, and the 
note in 7Jf A. L. B., 710, et seq.
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Hence, it is submitted that the court below 
was entirely correct in deciding that such causes 
of action as the appellant presented are enforce-
able in sister states only through comity (Finney 
v. Guy, 189 U. S. 335, 47 L. ed. 839; Bond V. 
Hume, 243 U. S. 15, 61 L. ed. 565) and that there 
is no constitutional inhibition upon this state 
which would invalidate Section 94b of the Cor-
poration Act.

POINT III.
Section 94R o f the New Jersey Corporation 

A ct does not violate the due process clause o f 
Fourteenth Amendment.

Appellant argues that the remedy outlined in 
Section 94b is so cumbersome and unreasonable 
as to deprive appellant of “his property rights” 
in the assessment alleged to be owing by stock-
holders not resident in New York, without due 
process of law. This does not follow. As demon-
strated by Point II, supra, the appellant and 
creditors represented by him never had a prop-
erty right in the cause of action alleged in the 
complaint herein. The obligation to pay for the 
debts of the bank up to the par value of the 
shares owned may have been a property right 
of the creditors, but other states need not have 
provided a court in which, or a procedure by 
which, such right could be enforced. Anglo- 
American Provision Co. v. Davis Provision Co., 
191 U. S. 373, 48 L. ed. 225; Chambers V. Balti-
more d Ohio R. R. Co., 207 U. S. 142, 52 L. ed. 
143. Certainly, there was no vested right in the 
special remedial procedure outlined in Section 80 
of the New York banking law. Schriver v. Wood-
bine Savings Bank, 285 U. S. 467, 479, 76 L. ed.
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884, 892; Howarth v. Angle, 162 N. Y. 179, 188. 
These cases recognize that where a statute creates 
a liability of stockholders to assessment, although 
the liability is transitory, the special statutory 
forms of remedy provided by such statute may not 
be resorted to elsewhere. Section 80 of the bank-
ing law of New York is such a special form of 
remedy upon the obligation created by Section 120 
of that Act and by the New York Constitution. 
The principle declared in the cases last cited is 
persuasive of appellees’ contention that in seeking 
to enforce this liability outside of New York, 
appellant must accept whatever remedies are pro-
vided by the forum, whether reasonable or other-
wise.

As was held in Louisville & Nashville B. B. Go. 
v. Schmidt, 177 U. S. 230, 44 L. ed. 747:

“It is no longer open to contention that 
the due process clause of the Fourteenth 
Amendment to the Constitution of the United 
States does not control mere forms of pro-
cedure in state courts, or regulate practice 
therein.”

This same principle has been enunciated in nu-
merous other Supreme Court cases.

If New Jersey has seen fit to provide a remedy 
for enforcing the statutory liability, which it need 
not have done, appellant cannot complain of any 
alleged unreasonableness of that remedy provided. 
The procedure required by Section 94b is no dif-
ferent, however, from that required in New York 
prior to the enactment of the present Section 80 
of the New York banking law. See Marshall v. 
Sherman, 148 N. Y. 9, 42 N. E. 419, and Cheney 
v. Scharmann, 145 App. Div. 456, 129 N. Y. Sup. 
993.
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Appellant cites three recent decisions of the 
United States Supreme Court, viz.: Nebbia v. 
New York, 78 L. Ed. 563; Snyder v. Common-
wealth of Massachusetts, 78 L. Ed. 319, and 
Hartford Accident d Indemnity Co. v. Delta d 
Pine Land Company, 78 L. Ed. 767, in support of 
his argument under this point. It is submitted 
that said cases are entirely irrelevant. Section 
94b is not an attempt unreasonably to limit the 
freedom of contract, as was alleged in Nebbia V. 
New York} supra, nor a deprivation of life or 
liberty by unreasonable court procedure, as al-
leged in Snyder v. Commonwealth of Massachu-
setts, supra, nor an attempt by one state to de-
clare illegal a contract which was valid and legal 
in a sister state where the contract was made, as 
alleged in Hartford, dc., Co. v. Delta, dc., Co., 
supra.

It is charged by appellant that the statute 
“ flies in the face of” the last-named decision; but 
said decision merely held that a contract is to be 
construed according to the law of the place of 
contract, and not by the lex fori, a familiar prin-
ciple of conflicts of law; it further held that a 
statute which contravenes this principle so as to 
limit the obligation of the contract violates the 
due process clause. Concededly, if the obligation 
of the appellees herein was under a contract made 
in the State of New York, rather than under a 
New York statute and having a contractual na-
ture, and the New Jersey statute provided that 
in suits brought to enforce the liability in this 
state, the stockholders would have to pay no more 
than one-half of the par value of their shares, 
such statute would be unconstitutional and the 
Hartford, dc., Co. v. Delta, dc., Co., case, supra, 
would be in point. But the obligation herein is 
not based upon contract, but upon the Constitu-
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tion and laws of New York State (State of Case, 
pp. 8, 10, if.). The courts, although frequently 
referring to the “contractual nature” of such 
obligation, are careful to avoid such confusion of 
thought. See Bemheimer v. Converse, 206 U. S. 
516, 529, 51 L. Ed. 1163, 1174, and especially 
the language of Mr. Justice Ho l me s , found at 
the end of the reported opinion at page 535, 
L. Ed. page 1176. And assuming that in pur-
chasing stock in the Bank of the United States, 
appellees thereby actually contracted for double 
liability, still, a contract is to be construed ac-
cording to the laws of the State wherein accept-
ance takes place. Presumably, these purchases 
by New Jersey residents took place in New Jer-
sey—the complaint does not allege# that the “con-
tract”  was entered into in the State of New York. 
Then, for this additional reason, the Hartford, 
&c. v. Delta, &c., case, supra, fails to be appli-
cable. In that case, the Mississippi statute would 
not be unconstitutional as applied to contracts 
entered into in Mississippi, although it was held 
to be unconstitutional as applied to a Tennessee 
contract.

Nor does the section of the Corporation Act 
concern itself with the nature or extent of the 
stockholders’ liability under the New York law. 
It simply specifies the sole remedy for the en-
forcement of such liability that this state will 
permit. Hartford, &c., Co. v. Delta, &c., Co., 
supra, is further distinguishable, in that the Mis-
sissippi statute which was declared unconstitu-
tional was passed in 1930, subsequent to the ex-
piration of the period of limitation contained in 
the contract of the parties in that case; whereas 
Section 94b was enacted in 1897, long before the 
present banking law of New York, and certainly 
long before the Bank of the United States was
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incorporated and the appellees purchased stock 
therein.

Bolfe v. Bundle, 103 U. S. 222, and Clark v. 
Willard, 78 L. Ed. 743, hold no more than that 
a Superintendent of Banks, unlike an ordinary 
Chancery receiver, has a status which is to be 
recognized in foreign states. This may be con-
ceded, but the decisions do not hold that there-
fore all causes of action given to the Superin-
tendent by the laws of his state are required to 
be enforced in the courts of other states.

In short, there is nothing in the Fourteenth 
Amendment which controverts the well-estab-
lished rule referred to in Point II, supra, that, 
except for the requirement of the full faith, and 
credit clause and the Federal statute of 1790, that 
judicial proceedings of one state are to be en-
forced in sister states, rights acquired under the 
laws of one state are enforceable in other states 
only through comity. This being so, the reason-
ableness of the remedy which the statute (Sec-
tion 94b) provides cannot be brought into ques-
tion in this court.

POINT IV.

The appellees* liability is enforceable in this 
state only by an equitable accounting action con-
formable to Section 94R o f the New Jersey Cor-
poration Act.

Appellant devotes much space to his argument 
that an action at law is the proper method of en-
forcing the appellees’ obligation. He cites the 
New Jersey decisions of McDermott, Receiver, v. 
Woodhouse, 87 N. J. Eq. 615 ; Chicago Title & 
Trust Co. v. Young, 90 N. J. Eq. 27, and Graham 
v. Fleissner, 107 N. J. Law, page 278, as author!
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ties. These cases were dealing, however, not with 
the statutory liability of stockholders to assess-
ment to pay corporate debts; but with the lia-
bility of subscribers for corporate stock to pay 
the amount of their subscription—the so-called 
“trust fund liability.”  They held that the courts 
of the domicile of the corporation should deter-
mine the amount and necessity for assessment, 
and that then an action at law would lie in this 
state to recover the assessment. Of course, Sec-
tion 94b was not applicable to that type of suit 
(Graham v. Fleissner, supra), as it is to this 
action. And the legislature has plenary power 
to provide in what courts, and through what pro-
cedure, a right of action may be enforced in this 
state. The right to legislate upon the courts 
within its borders, and the remedies afforded 
therein, inheres in the State of New Jersey as a 
sovereign, and there is nothing in the United 
States Constitution which interferes with this 
complete control. McElmoyle v. Cohen, 13 Peters 
312, 10 L. Ed. 177; Bacon v. Howard, 61 U. S. 
22, 15 L. Ed. 811; Chambers v. B. & 0. R. R. Co., 
207 U. S. 142, 52 L. Ed. 143; Bank v. Dalton, 9 
How. 522, 13 L. Ed. 242.

Under this unquestionable power, the legisla-
ture provided, in Section 94b, for the equity pro-
ceeding, and the statute is conclusive upon this 
court, regardless of the opinion expressed in the 
cases dealing with the trust fund liability (ubi 
supra). Bond v. Hume, 243 U. S. 15, 61 L. Ed. 
565.

As shown under Point II, supra, New Jersey 
may entirely refuse to enforce, in its courts, the 
stockholders’ liability. Instead of closing our 
courts completely to suits to enforce the stock-
holders’ liability, this state has seen fit to give 
a remedy of a certain kind. Appellant must be
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content therewith. The State of New York, by 
virtue of the provisions contained in its statutes, 
cannot interfere with New Jersey’s control over 
its courts. Tennessee Coal & tee Co. v. George, 
233 U. S. 354, 58 L. Ed. 997; Hcmcock National 
Bank v. Ellis, 172 Mass. 39, 51 N. E. 207; Spo-
kane I. E. R. Co. v. Whitley, 237 U. S. 487, at 
pages 494, 495, 59 L. Ed. 1060, at page 1067. If 
the appellant bases his supposed right to sue 
at law in New Jersey upon the New York banking 
law, Section 80, he is met by this rule.

Appellant intimates that the operation of Sec-
tion 94b, providing for suits in the Court of 
Chancery rather than in the courts of law, is re-
pugnant to Article IV, Section VII, paragraph 
4, of the State Constitution, in that its object is 
not expressed in its title. Since this argument 
was not advanced to the court below, it should 
be unavailable to the appellant here. Park Ridge
Y. Reynolds, 74 N. J. Law 449. It is submitted, 
however, that the broad title of the Act, which 
was supplemented by Section 94b, i. e., “An Act 
Concerning Corporations,” fairly encompasses the 
object of this section. The Corporation Act em-
bodies a complete system of law governing cor-
porations. Section 94 is germane to the immedi-
ately preceding portions of the original act, which 
also provide for the court in which suits to en-
force the personal liability of officers, directors 
and stockholders of a corporation shall be brought. 
2 C. S., 1910, page 1655, Section 92, et seq.

Therefore, the statute successfully meets the 
test expressed in Hulme v. Board of Commissioners 
of Trenton, 95 N. J. Law 30, 111 Atl. Rep. 541:

“ * * * The constitutional provision was 
meant to prevent the concealment of the real 
object of the act and what is commonly called
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logrolling. The incongruity of the object of 
a statute in its application to the facts must 
depend on the existing state of the law, just 
as the Court of Errors and Appeals has held 
that the object expressed in the title must 
give notice of the effect of the legislation to 
one conversant with the existing state of the 
law (Sawter v. Shoenthal, 83 N. J. Law, 499, 
501, 502, 83 Atl. 1004) * * *.”

Aside from the above statute, it is submitted 
that an equitable accounting action is the proper 
procedure, for as was said in Cochrane v. Morris, 
10 N. J. Misc. 82, 157 Atl. Rep. 652:

“Justice requires that a stockholder at 
best pay only his proportionate share of the 
liabilities and that can only be determined 
in a proper proceeding in a court of equity, 
which the statute contemplates.’7

See, also, Marshall v. Sherman, 148 N. Y. 9, at 
page 22.

Conclusion.

These appellees submit that the judgment be-
low should be affirmed, for that:

1. The present action is barred by Section 94b 
of the New Jersey Corporation Act;

2. Said statute does not violate the full faith 
and credit clause of the Federal Constitution, 
since the assessment by the Superintendent of 
Banks is not a judgment or judicial proceeding 
in itself; since the statutory cause of action al-
leged in the complaint is contrary to the statute 
and public policy of this state, and since the full
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faith and credit clause does not compel any state 
to afford any remedy for a transitory cause of 
action arising under the laws of another state;

3, Said statute does not violate the due process 
clause of the Fourteenth Amendment, since said 
clause does not deprive a state of its right to 
legislate concerning its courts and the remedies 
to be afforded therein;

4. The action was not properly brought in the 
courts of law.

The appellant cannot be heard to complain that 
final judgment was entered in the court below, 
instead of there being a transfer to the Court of 
Chancery, since his counsel agreed to the form of 
judgment in open court.

It is submitted, however, that the entry of 
judgment final does not have the effect of barring 
a proper proceeding conformably to Section 94b 
of the Corporation Act.

Wherefore, it is respectfully submitted that the 
judgment of the Supreme Court should be 
affirmed.

L ic h t e n s t e in , Sc h w a r t z  & F riede nb erg , 
Attorneys for Herman Geismar and 

The Farg Co., Inc., a corporation, 
Defendants-Appellees.

Da v id  F riede nb erg , 
of Counsel.
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This is an appeal from a judgment entered in 
the Supreme Court in favor of various defendants.

The plaintiff instituted his action in the Supreme 
Court, as Superintendent of Banks of the State of 
New York, to recover from the defendants a double 
liability imposed upon them under the laws of the 
State of New York as stockholders of the Bank of 
United States, an insolvent bank of the State of 
New York.

Various defendants moved to strike out the plain-
tiff’s complaint for various reasons, the chief rea-
sons being (1) that this action was not maintain-
able in the New Jersey Supreme Court because of 
the prohibition contained in Section 94B of the 
New Jersey Corporation Act, and (2) that the com-
plaint did not set forth a cause of action.

As all o f the facts in  th is case are fu lly  set ou t 
in the appellant’s brief, they need n ot be repeated 
here. U ndoubtedly various other appellees w ill file 
briefs in  this cause, and therefore in  order to  avoid
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unnecessary repetition as far as possible, this argu-
ment will be as concise and brief as possible, and 
will be confined solely to a reply to the points 
raised in appellant’s brief.

POINT I.

S e c t i o n  9 4 B  o f  t h e  N e w  J e r s e y  C o r -

p o r a t i o n  A c t  i s  a  b a r  t o  t h e  p l a i n t i f f ’ s  

a c t i o n  i n  t h e  N e w  J e r s e y  S u p r e m e  C o u r t .

The first point raised by the appellant as a rea-
son for the reversal of the judgment entered in 
this cause is that Section 94B of the Corporation 
Act is not applicable to this case, because this ac-
tion is not brought by a creditor for a debt of the 
corporation.

Section 94B of the Corporation Act prohibits an 
action at law “by or on behalf of any creditor” . It 
is undisputed that the plaintiff is the representa-
tive of all of the creditors and depositors of the 
Bank of United States. The appellant in this re-
spect contends that the Statute is aimed solely at 
actions brought by single creditors and not at an 
action brought by a representative of all of the 
creditors. This contention is apparently based 
upon the fact that the word “creditor” in the 
Statute is used in the singular number.

Under Section 9 of “An Act relative to Statutes” 
(C. S., p. 4972), it is provided “that whenever in 
describing or referring to a person * * * importing 
the singular number * * * is used in any statute, 
the same shall be understood to include and shall 
apply to several persons * * * unless it be otherwise 
provided, or there be something in the statute or 
context repugnant to such construction.”
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It is clearly apparent from reading the entire 
section of the Corporation Act, that the Legisla-
ture intended that any action by a creditor, or on 
behalf of any or all creditors, be barred in a court 
of law. If the Statute is to be construed as being 
aimed at only actions by single creditors, the 
words “or on behalf of’7 would thus be rendered 
meaningless, and it is a cardinal rule of construc-
tion of statutes that every word contained therein 
should be given its ordinary meaning.

The appellant also contends that this action is 
not brought “ for or upon any debt, default or obli-
gation of such corporation.” Section 120 of the 
Banking Laws of the State of New York, upon 
which the appellant’s right of action is based, pro-
vides that “the stockholders of every bank shall be 
individually responsible * * * for all contracts, 
debts or engagements of the bank * * Surely 
there is no real distinction between “debt, default 
and obligation” and “contracts, debts and engage-
ments.”

The case at bar is exactly similar to the case of 
Cochrane vs. Morris, 10 N. J. Mise. Rep. 82, de-
cided by Judge Oliphant, in which case it was held 
that a complaint setting forth substantially the 
same matters as is set forth in plaintiff’s complaint 
in the case at bar, did not set forth a cause of 
action because of the prohibition of Section 94B 
of the Corporation Act.

The appellant contends that Judge Oliphant’s 
decision is not sound and should not be followed 
because, as the appellant contends, the decision in 
that case is based upon the decisions in Western 
National Bank vs. Reckless, 96 Fed. Rep. 70, and 
Marshall vs. Sherman, 148 N. Y. 9 (See Aplt.’s Br. 
P-13). A reading of Judge Oliphant’s opinion in 
Cochrane vs. Morris, discloses that he based his 
conclusions upon the provisions of Section 94B of
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the Corporation Act, and in that opinion Judge 
Oliphant expressly stated that the case of Western 
National Bank vs. Reckless, was not applicable. 
As to Judge Oliphant’s reference to Marshall vs. 
Sherman, it is true that that case was referred to 
as a wonderful exposition of the theory and prin-
ciple of the law, but was in no sense the sole basis 
for his determination.

We must therefore conclude that the cause of 
action alleged in plaintiffs complaint comes di-
rectly within the provisions and meaning of Sec-
tion 94B of the Corporation Act, and must there-
fore be controlled by that Statute.

P O I N T  I I .

P l a i n t i f f  h a s  n o  r e m e d y  i n  t h e  C o n r t s  

o f  L a w  o f  t h i s  S t a t e .

As his second point for reversal, the appellant 
contends that his remedy is in the Courts of Law, 
and that the Court of Chancery of New Jersey 
does not have jurisdiction over the subject matter 
of this suit.

In support of this contention numerous cases 
from various jurisdictions are cited to the effect 
that actions to enforce the statutory liability of 
stockholders maybe brought in Courts of law. This 
proposition as a general rule is not disputed. There 
is no question but that an action at law such as 
the present action could be maintained in this 
State, were it not for the express prohibition of 
Section 94B of our Corporation Act. In all of the 
cases cited by the appellant in support of this con-
tention, there was no question of the existence of 
a procedural statute such as Section 94B, which 
expressly provides for the form of remedy to be 
pursued in cases such as the present one.
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As will be shown later, the Legislature of this 
State has an absolute right to enact a procedural 
statute regulating the form in which actions such 
as the present one can be maintained.

The appellant also contends that the Court of 
Chancery does not have jurisdiction over this cause 
of action, and in support of this contention cites 
the following New Jersey cases: McDermott vs. 
Woodhouse, 87 N. J. Eq. 615; Chicago Title & 
Trust Company vs. Young, 90 N. J. Eq. 27; and 
Graham vs. Fleissner, 107 N. J. L. 278. None of 
these cases are applicable to the case at bar, nor 
do they support the appellant’s contention in the 
respect in which they are cited. All of these cases 
deal with actions to recover unpaid subscriptions 
to stock and cases in which the stockholders se-
cured stock at only a part of its par value, that is 
the “trust fund” theory of stockholders liability. 
In these cases it is held that the New Jersey Court 
would not cast up the assets and liabilities of a 
foreign corporation to determine the amount of the 
stockholders liability on the “trust fund” theory. 
In the case of Graham vs. Fleissner, 107 N. J. L. 
278, this Court expressly held that Section 94B 
of the Corporation Act does not apply to actions 
to enforce the “trust fund” liability of a stock-
holder, and in none of the cases cited did the Court 
decide that the Court of Chancery had no jurisdic-
tion over actions to enforce a stockholder’s statu-
tory personal liability.

Section 94B of the Corporation Act expressly 
confers upon the Court of Chancery the jurisdic-
tion over the present case, and even if such juris-
diction were not so expressly conferred, that Court 
could assume jurisdiction under the general equity 
doctrine that the Court of Chancery would grant 
relief to a suitor when no adequate remedy at law 
is available or provided for.
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POINT III .

S e c t i o n  9 4 B  d o e s  n o t  v i o l a t e  t h e  F o u r -

t e e n t h .  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .

The next contention of the appellant is that the 
equitable action provided for in Section 94B is so 
unreasonable and arbitrary as to violate the due 
process clause of the Fourteenth Amendment to 
the United States Constitution. The only reason 
advanced in support of this contention is that it 
would be very expensive for the appellant to insti-
tute an action in the Court of Chancery in which 
action over four hundred thousand parties would 
be joined, and in which action it would be neces-
sary for the plaintiff to bring into this jurisdiction 
all of the records of the Bank.

It cannot be said that if the terms of the Statute 
are unreasonable or arbitrary because it would 
work a hardship upon the appellant that this Stat-
ute is void. Such an adjudication would in effect 
deny to a representative of some other insolvent 
foreign corporation the right to enforce a statutory 
liability of stockholders even if the litigation would 
not be as expensive and involve as many parties as 
in the present case.

The State of New Jersey has the sovereign right 
to prescribe the form of remedy to be pursued in 
its courts to enforce liabilities or obligations im-
posed by the laws of foreign states, and the power 
of the State cannot be affected or in any way im-
paired because in one isolated instance the party 
seeking to enforce such liability may incur some 
hardship and be put to expense in doing so.
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P O I N T  I V .

S e c t i o n  9 4 B  o f  t h e  C o r p o r a t i o n  A c t  

d o e s  n o t  v i o l a t e  A r t i c l e  I V ,  S e c t i o n  1  o f  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

The appellant contends that Section 94B is void 
because it violates the full faith and credit clause 
of the United States Constitution.

The main reliance for this contention by the ap-
pellant is the case of Converse vs. Hamilton> 224 U.
S. 243, decided by the United States Supreme Court. 
In that case the courts of Wisconsin refused to en-
force a statutory personal liability imposed upon a 
stockholder under the laws of Minnesota, where the 
assessment of the liability had been imposed under 
an order of the Minnesota courts. There is a broad 
distinction between the case of Converse vs. Hamil-
ton and the case at bar. In the cited case the as-
sessment of the stockholders’ liability was definitely 
adjudicated in a judicial proceeding in the home 
state of the corporation, whereas in the present case 
the assessment of the defendants’ liability was not 
made by any court or by any judicial action.

The full faith and credit clause of the United 
States Constitution requires full faith and credit to 
be given to public laws, records and judicial pro-
ceedings of sister states. The proceedings in the 
ease at bar under which the stockholders’ liability 
was assessed, was not a judicial proceeding and is 
therefore not of such nature as to require the Courts 
of this State to enforce such liability in spite of the 
declared public policy of this State. The statutory 
officer making the assessment in the present case is 
both the moving party and the judge and jury of 
the facts necessary for a determination of the as-
sessment, from whose determination no appeal or



8

right of recourse to any Court is given to the stock-
holders.

For the reasons stated, the case at bar is not one 
in which the full faith and credit clause requires 
enforcement of the stockholders’ liability in this 
State, and therefore the determination on this point 
must rest upon the general doctrine of comity be-
tween states.

Section 94B of the Corporation Act may be con-
strued as a declaration of the public policy of this 
State to refuse to enforce the statutory personal 
liability of a stockholder, except when the action 
to enforce such liability is one in the nature of an 
equitable accounting.

The provisions of the full faith and credit clause 
are not as all inclusive as may be thought at first 
reading; as Judge Van Devanter said in Converse 
vs. Hamilton, 224 U. S. 243:

“The full faith and credit clause of the Con-
stitution is not without well-recognized excep-
tions.”

And in the case of Bradford Electric Light Com-
pany vs. Clapper, 286 U. S. 145, at page 160, Judge 
Brandies said:

“ It is true that the full faith and credit 
clause does not require the enforcement of 
every right conferred by a statute of another 
state. There is room for some play of con-
flicting policies. Thus, a plaintiff suing in 
New Hampshire on a statutory cause of action 
arising in Vermont might be denied relief be-
cause * * * the enforcement of the right 
conferred would be obnoxious to the public 
policy of the forum.

A state may, on occasion, decline to enforce 
a foreign cause of action. In so doing, it 
merely denies a remedy, leaving unimpaired the 
plaintiff’s substantive right, so that he is free 
to enforce it elsewhere.”
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And as Justice Stone said, in the same case, at 
page 163, in a concurring opinion:

“ I  should hesitate to say that the Constitu-
tion projects the authority of the Vermont 
statute across state lines into New Hampshire, 
so that the New Hampshire courts, in fixing 
the liability for a tortious act committed with-
in the state, are compelled to apply Vermont 
law instead of their own. The full faith and 
credit clause has not hitherto been thought to 
do more than compel recognition outside the 
state, of the operation and effect of its laws 
upon persons and events within it.”

In the case of Masci vs. Young, 109 Law, 453, 
affirmed by the U. S. Supreme Court, 289 U. S. 
253, the New Jersey Court of Errors and Appeals, 
states the general rule regarding enforcement of 
foreign laws. Justice Donges said at page 454:

“ It seems to be the settled law that certain 
classes of foreign created actions will not be 
enforced, namely, those which are penal, those 
which are contrary to the policy of the law of 
the state, in which the suit is brought, and 
those for whose enforcement the local judicial 
procedure is inadequate.”

In addition to the foregoing, there is another 
reason for upholding the validity of Section 94B 
of the Corporation Act, and that is, that this sec-
tion is a procedural statute and does not in any 
manner affect a substantive right.

It is a fundamental rule that a State may pass 
laws concerning the proper procedure to be fol-
lowed and the particular court in which certain 
actions may be brought and maintained.

Innumerable cases may be cited in support of 
this proposition, but as the rule is fundamental, 
for the sake of brevity, we merely refer to the fol-
lowing quotations from Corpus Juris:
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In 12 O. J. p. 826, Section 298, it is stated as 
follows:

“The legislature has power to regulate and 
control the forms of procedure for the adminis-
tration of justice in the Court.”

And in 1 C. J., Section 92, p. 984, “Actions” , it 
is stated:

“It is well settled that the lex fori, or the 
law of the forum, governs as to the form of 
remedy and all matters of procedure relating 
thereto. Willard vs. Wood, 164 U. S. 502; 
Bacon vs. Howard, 20 How. 22; Robinson vs. 
Campbell, 3 Wheat. 212; James Dickinson vs. 
Harry, 273 U. S. 119.

It is elementary that the lex fori governs 
in all matters relating to the remedy and 
course of procedure. It controls the form of 
the action * '* * the parties to the suit * * * 
and the sufficiency of the pleadings and the 
competency of the evidence. Fryklund vs. 
Great Northern Railroad Co., 101 Minn. 37, 
111 NW 727.”

The New Jersey Court of Chancery has recog-
nized the fact that Section 94B is a procedural or 
remedial statute not affecting any substantive 
rights. In the case of Johnson vs. Tennessee Oil 
Co., 74 N. J. Eq. 32, Vice-Chancellor Emery said 
at page 35:

“ The liability of the defendants as stock-
holders, to creditors of the company upon their 
stock, depends on the laws of Arizona, subject 
as to parties and procedure to our own act of 
1897 (Sec. 94 B. of the Corporation Act), re-
quiring in such cases the suit for enforcing a 
statutory personal liability to be not an action 
at law, but a suit in equity for an accounting 
to which the corporation and all of the stock-
holders are parties.”

For the reasons set forth it is apparent that 
Section 94B of the Corporation Act does not in any
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respect violate the full faith and credit clause of 
the United States Constitution for the reasons (1) 
that the assessment upon which the present action 
is based is not a judicial proceeding within the 
meaning of the full faith and credit clause, and 
(2) that Section 94B is a procedural statute and 
does not affect the appellant’s substantive rights.

P O I N T  V .

The fifth point made by the appellant in his 
brief is that the present action is transitory in its 
nature and may be enforced in New Jersey.

It is conceded that the cause of action of the 
appellant is transitory and is capable of enforce-
ment in this State. However, the appellant in 
order to enforce his right of action must pursue the 
form of remedy prescribed by the laws of the forum 
in which enforcement is sought. In New Jersey 
under Section 94B of the Corporation Act, the 
cause of action may not be enforced in a court of 
law, but the appellant has his remedy by the insti-
tution of an action in the nature of an equitable 
accounting.

F o r  t h e  r e a s o n s  a b o v e  s e t  f o r t h ,  i t  i s  

r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  a c t i o n  

o f  t h e  S u p r e m e  C o u r t  i n  t h e  c a s e  a t  b a r  

w a s  n o t  i n  a n y  r e s p e c t  e r r o n e o u s ,  a n d  

t h a t  t h e  j u d g m e n t  o f  t h e  S u p r e m e  C o u r t  
s h o u l d  b e  a f f i r m e d .

E ic h m a n n  & Se id e n , 
Attorneys for Defendants-Appellees, 

Benjamin Gorlin, Charles Kanter, 
Henry J. Goodman, Benjamin Levy, 
Northern New Jersey Investment 
Co., a corporation, Alex Steinber- 
ger, A. D. MacDougall and Ger-
trude Kapralik.
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The bank of the United States (a New York cor-
poration) failed December 11, 1930, and was taken 
over on that date by the Superintendent of Banks 
of the State of New York (Case, 5). The bank had a 
capital of $25,250,000, represented by 1,010,000 
shares of the par value of $25 per share, and the 
stock was distributed among 20,843 stockholders 
residing in various sections of the country ( Case, 5).

On July G, 1932, by notice in writing, the Superin-
tendent of Banks of the State of New York notified 
the stockholders that he had levied an assessment 
against each of them in the sum of $25 per share, 
payable August 8, 1932, pursuant to the provisions 
of Section 80 of the Banking Law of the State of 
New York (Case, 15).

On November 13, 1933, this suit at law against 
several hundred of the New Jersey stockholders 
was instituted in the Supreme Court of this State 
(Case, 2).

Notices of motions to strike the complaint were 
served upon plaintiff’s counsel; the matter came on 
for argument before Mr. Justice Parker in the
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Essex Circuit; briefs were submitted by both sides; 
Justice Parker filed an opinion on January 30, 1934 
(Case, 23) wherein he determined to strike the com-
plaint for the reasons in the opinion set forth; and, 
under date of February 10,1934, an order was made 
formally striking the complaint (Case, 33). From 
this order, plaintiff has appealed to this (Jourt.

POINT I.

SECTION 94b OF THE NEW JERSEY COR-
PORATION ACT CONSTITUTES A BAR TO 
THE PROSECUTION OF THE PRESENT 
SUIT AT LAW.

This New Jersey statute, enacted in 1897, is set 
forth at length on pages 10 and 11 of appellant’s 
brief and will not be here repeated.

In support of this point, we, of course, place 
reliance principally upon the opinion rendered by 
Mr. Justice Parker in the Supreme Court and the 
reasons therein given and the cases therein cited, 
which opinion will be found in the State of the Case, 
page 23.

Notwithstanding the argument attempted under 
Point I of appellant’s brief, a reading of plaintiff’s 
complaint, particularly paragraphs 5, 6, 7 and 8, 
thereof (Case, pp. 7-10); of the notice of assessment 
sent to the stockholders (Case, 15); and of Section 
94b of the Corporation Act, a copy of which is set 
forth in appellant’s brief on page 10, must inevitably
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lead to the conclusion that this action in the New 
Jersey Supreme Court was instituted in a court of 
law against stockholders of a foreign corporation 
on behalf of the creditors of such corporation, to 
enforce a statutory personal liability of the stock-
holders, in plain defiance of the provisions of the 
New Jersey statute. Mr. Justice Parker in his opin-
ion upholding the validity of the New Jersey statute, 
cites, inter alia, Finney v. Guy, 189 U. S. 335, para-
graph 3 of the Syllabus of that case reading as fol-
lows :

“ Whether a State Court should permit an 
action to be maintained therein on the principle 
of comity between the States is a question ex-
clusively for the Courts of that State to decide.”

As additional authorities for the same proposition, 
we cite the following cases:

Dougherty v. American McKenna Process Co., 
255 111. 369, 99 N. E. 619, decided by the Supreme 
Court of Illinois in 1912. That was a suit in the 
courts of Illinois for death by wrongful act oc-
curring in New Jersey. The Illinois statute pro-
hibited suit for death occurring outside of Illinois, 
but counsel contended the action was based upon the 
New Jersey statute and that a denial of the right to 
sue in Illinois would contravene the provisions of 
Sec. 1, Art. 4 of the Federal Constitution. In refus-
ing to entertain jurisdiction of the suit in the State 
of Illinois, the Court held:

“ Whatever force and obligation the laws of 
one country have in another depend solely on 
the laws and municipal regulations of the latter.
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Story on Conflict of Laws (8th Ed.) Sec. 23.
Except, however, ‘ as restrained and 

limited by that instrument (Constitution), they, 
(the States) possess and exercise the authority 
of independent states.’ Pennoyer v. Neff, 95 
U. S. 714, 24 L. Ed. 565. It was not intended 
by the provisions of the federal constitution 
relied on by counsel to give to the laws of one 
State any operation in other States except by 
a permission, express or implied, by those 
States. Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 
357. Laws are without force beyond the juris-
diction of the State which enacts them, and can 
have no extra territorial effect except by a 
comity of other States. Huntington v. Attrill, 
146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123. 
* * * If the policy of the forum has been ex-
pressed positively in a statute, that policy must 
prevail. When the legislature speaks upon a 
subject upon which it has constitutional power 
to legislate, public policy is what the statute 
indicates. * * * Each State, subject to restric-
tions of the Federal Constitution, determines 
the limits of the jurisdiction of its courts, the 
character of the controversies which shall be 
heard in them, and how far its courts having 
jurisdiction of the parties shall hear and decide 
transitory actions where the cause of action has 
arisen outside of the State. St. Louis, Iron 
Mountain & S. Railroad Co. v. Taylor, 210 U. S. 
281, 28 Sup. Ct. 616, 52 L. Ed. 1061. Different 
States may have different policies, and the same 
State may have different policies at different
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times, provided that any policy the State may 
choose to adopt must operate the same way on 
its own citizens and those of other States. Cham-
bers v. Baltimore & Ohio Railroad Co., 207 U. S. 
142, 28 Sup. Ct. 34, 52 L. Ed. 143.”

In Carey v. Schmeltg, 221 Mo. 13 2, 119 S. W. 946, 
the Digest Report of this case reads as follows:

“ It has never been held under this full faith 
and credit clause of the U. S. Constitution that 
a State is compelled to enforce in its courts the 
statute of another when such statute is penal in 
its character or contrary to the policy of the 
State. Considering the large number of States 
of this Union and their separate and distinct 
governmental policies, great confusion would 
result if a right of action created by the peculiar 
policy of one State under its peculiar statute 
could be carried into another State and the State 
to which it is carried be compelled to enforce it 
through its own courts although contrary to the 
policy of its own laws.”

In Chambers v. Baltimore & 0. R. Co., 207 U. S. 
142, decided by the United States Supreme Court in 
1907, action was brought under the Death Act in the 
State of Ohio under a Pennsylvania statute for the 
alleged wrongful death of Chambers while engaged 
in work as an engineer for the defendant railroad. 
Both Chambers and wTife resided in the State of 
Pennsylvania at the time of his death and the ac-
cident occurred in that State. Under the Ohio 
statute, a right of action in the Ohio courts where
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death occurred outside of the State of Ohio was 
only given to citizens of Ohio. After judgment for 
the defendant in Ohio, the matter went to the United 
States Supreme Court on writ of error and the latter 
Court, in dismissing the writ and upholding the 
Ohio statute, said:

“ But, subject to the restrictions of the Fed-
eral Constitution, the State may determine the 
limits of the jurisdiction of its courts, and the 
character of the controversies which shall be 
heard in them. The State policy decides whether 
and to what extent the State will entertain in 
its courts transitory actions, where the causes of 
action have arisen in other jurisdictions. Dif-
ferent States may have different policies, and 
the same State may have different policies at 
different times. But any policy the State may 
choose to adopt must operate in the same way 
on its own citizens and those of other States. 
The privileges which it affords to one class it 
must afford to the other.”  (pp. 148-149.)

In St. Louis, Iron Mountain & Southern R. R. Co. 
v. Taylor, 210 U. S. 281, Mr. Justice Moody, in 
delivering the opinion of the United States Supreme 
Court, said at page 285:

“ Each State may, subject to the restrictions 
of the Federal Constitution, determine the 
limits of the jurisdiction of its courts, the char-
acter of the controversies which shall be heard 
in them, and, specifically, how far it will, having 
jurisdiction of the parties, entertain in its courts
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transitory actions, where the cause of action has 
arisen outside its borders.”

Van Tuyl v. Carpenter, 135 Tenn. 629 (188 S. W. 
234), was a suit instituted by the then Superinten-
dent of Banks of the State of New York in the 
courts of Tennessee against certain residents of 
Tennessee who were stockholders of the Carnegie 
Trust Company, a New York banking corporation, 
to recover on a stock assessment made by Van Tuyl 
as Superintendent of Banks of the State of New 
York. The case is an exact parallel to the one sub 
judice. The Supreme Court of Tennessee in a 
lengthy, well-reasoned and outstanding opinion, 
denied the right of the Superintendent of Banks of 
the State of New York to bring suit in Tennessee 
and held, at page 236,188 S. W. Rep.:

“ So, the statutory rule quoted could be ap-
plied here only through comity. * * * So the 
question recurs: Shall we enforce a liability 
based solely on the arbitrary action of the 
Superintendent of Banks of the State of New 
York! We decline so to do. That action is 
arbitrary because it is based solely on the will 
of a single person directed by no fixed prin-
ciple declared in any form by the social organ-
ization.”

In Cochrane, Liquidator, Sc. v. Morris, 10 N. J. 
Misc. 82, Judge Oliphant, sitting in the Mercer Cir-
cuit, struck out the complaint in an action at law 
instituted by the Liquidator of the First Bank of
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Lake Worth, Florida, for a stock assessment against 
a resident of New Jersey under a Florida statute, 
basing his action upon Section 94-b of the New Jer-
sey Corporation Act.

Under Point I of his brief, appellant cites 
Western National Bank v. Wreckless, 96 Fed. 70, as 
illustrating the enforcement of liability created by 
a statute of the State of Kansas against a New 
Jersey resident holding stock in a Kansas Trust 
Company which failed. The case was decided by 
the U. S. Circuit Court for the New Jersey District 
in 1899. A careful reading of that case, however, 
will show that the Court found that the cause of 
action arose in 1892, whereas Section 94-b of the 
New Jersey Corporation Act did not become effec-
tive until March 30, 1897, so that the statute had 
no controlling force on a cause of action that had 
arisen some five years before the statute was 
enacted. Judge Oliphant makes note of that fact 
in his opinion in re : Coohra/ne v. Morris, supra.

In Flagg v. Baldwin, 38 N. J. Eq. 219, this Court 
said:

“ The enforcement of a foreign law and con-
tracts dependent thereon for validity within 
another jurisdiction and by the courts of an-
other nation, is not to be demanded as a matter 
of strict right. It is permitted, if at all, only 
from the comity which exists between states 
and nations. Every individual community must 
judge for itself how far its comity ought to 
extend. ’ ’

(pp. 223 and 224.)
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“ A contract valid where made will not he 
enforced by the courts of another country, if, 
in so doing, they must violate the plain public 
policy of the country whose jurisdiction is in-
voked to enforce it, or if its enforcement would 
he injurious to the interest or conflict with the 
operation of the public laws of that country.”  

(p. 224.)

The same proposition is stated in Wharton on the 
Conflict of Laws (3d Ed.), Yol. 2, p. 940, wherein 
it is stated:

“ A contract valid by law of the State in 
which it is made * # * is valid and enforceable 
everywhere, unless it is * * * repugnant to the 
policy * * * 0f the jurisdiction in which it is 
sought to be enforced. ’ ’

The Legislature of this State has the right to 
determine our public policy and a reference to the 
Legislation in New Jersey on this subject is the best 
evidence of what our public policy in this respect 
has been and is.

American Radiator Co. v. Rogge, 86 N. J.
L. 436, at 441.

Section 94-b of the New Jersey Corporation Act 
expresses the Legislative policy of this State with 
respect to the manner in which a stock assessment 
liability may be enforced. It merely regulates the 
remedy and does not deny the right.
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POINT II.

THE ASSESSMENT AGAINST NEW JERSEY 
STOCKHOLDERS SOUGHT TO BE EN-
FORCED IN THIS SUIT IS INVALID BE-
CAUSE MADE AND LEVIED BY THE 
SUPERINTENDENT OF BANKS OF THE 
STATE OF NEW YORK WITHOUT NOTICE 
TO STOCKHOLDERS IN NEW JERSEY.

A reading of the complaint in this suit will reveal 
no allegation that any notice of any kind was ever 
given to these defendants of the proceedings by 
which the assets and liabilities of the Bank of the 
United States were determined and the amount of 
the assessment against stockholders was arrived at. 
In fact, the first notice given to these defendants of 
the proceedings in New York was notice of the as-
sessment already made against them and a demand 
for its payment (Case, 15). In other words, the 
liability for the assessment was already fixed and 
the amount thereof determined before the defen-
dants were ever notified of the proceedings. If such 
proceedings are valid, then the defendants have been 
judged and condemned without hearing and without 
an opportunity for hearing. Can such a proceed-
ing be upheld? We contend it cannot for these rea-
sons :

Section 1 of Article 4 of the United States Con-
stitution requires that full faith and credit shall be 
given in each State to the public acts, records and 
judicial proceedings of every other State, and the
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plaintiff in this suit relies upon that constitutional 
provision in attempting to enforce the assessment 
made by the Superintendent of Banks of the State 
of New York. That section of the Constitution, 
however, does not require the acts of a sister State 
to be enforced when such acts or proceedings are 
had without jurisdiction or are otherwise wanting 
in due process of law.

Wetmore v. Karrick, 205 U. S. 141 (MS- 
MO).

In Old Wayne Life Assn. v. McDonough, 204 U. S. 
8, Mr. Justice Harlan, in speaking for the Supreme 
Court of the United States, said at page 15:

‘ ‘ The constitutional requirement that full 
faith and credit shall be given in each State to 
the public acts, records and judicial proceed-
ings of every other State is necessarily to be 
interpreted in connection with other provisions 
of the Constitution, and therefore no State can 
obtain in the tribunals of other jurisdictions 
full faith and credit for its judicial proceedings 
if they are wanting in the due process of law 
enjoined by the fundamental law. ‘ No judg-
ment of a Court is due process of law, if ren-
dered without jurisdiction in the Court, or 
without notice to the party.’ Scott v. McNeal, 
154 U. S. 34, 46. No State can, by any tribunal 
or representative, render nugatory a provision 
of the Supreme Law. And if the conclusive-
ness of a judgment or decree in a court of one 
State is questioned in a court of another gov-
ernment, Federal or State, it is open, under
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proper averments, to inquire whether the Court 
rendering the decree or judgment had jurisdic-
tion to render it.

Such is the settled doctrine of this Court. ’ ’

In Scott v. McNeal, 154 U. S. 34, Mr. Justice Cray, 
speaking for the U. S. Supreme Court, said, at page 
46:

“ No judgment of a Court is due process of 
law, if rendered without jurisdiction in the 
court or without notice to the party. * * * Even 
a judgment in proceedings strictly in rem hinds 
only those who could have made themselves par-
ties to the proceedings, and who had notice, 
either actually, or by the thing condemned being 
first seized into the custody of the Court. And 
such a judgment is wholly void, if a fact essen-
tial to the jurisdiction of the Court did not 
exist.”

In McDermott v. Woodhouse, 87 N. J. Eq. 615, this 
Court held:

“ In order to fix a stockholder’s liability, he 
must be bound by the proceedings to determine 
the amount thereof. He cannot be bound with-
out some sort of notice.”

(p. 618.)

In the same case, the Court held that the utmost 
extent of the liability of stockholders is to pay the 
amount required to satisfy claims of the corporate 
creditors, and that:

“ Since this is the limit of the stockholders’
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obligation, it follows that the amount must he 
ascertained by a tribunal which has the power 
to ascertain the total amount of the debts and 
the total amount of the assets of the corpora-
tion. ”

In Graham v. Fleissner’s Executors, 107 N. J. L. 
278, 153 A. 526, this Court, speaking through Mr. 
Justice Parker, held with respect to a bankruptcy 
proceeding in New York State wherein was deter-
mined the deficiency necessary to make up an 
amount to pay corporate creditors and wherein was 
ascertained and apportioned among existing or 
former stockholders the liability to assessment (un-
der the trust fund theory) that some notice of such 
proceedings, of the hearing, and, finally, of the 
amount due by the stockholders was necessary, and 
that notice sent by mail to the former stockholder, 
particularly if actually received by him, as it ap-
pears to have been in that case, was sufficient to 
bind him (p. 283).

We recognize the apparently well-established 
legal principle that:

A  stockholder is so far an integral part of 
the corporation that, in the view of the law, he 
is privy to the proceedings touching the body 
of which he is a member; that a decree or judg-
ment determining insolvency and assessing 
stockholders is final and conclusive between the 
parties and their privies without personal no-
tice of hearing; and that, in the absence of 
fraud, the judgment must be held to be final and 
conclusive against the stockholders if the Court
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rendering it had jurisdiction; saving, however, 
to the stockholder in a suit upon the assessment, 
defenses of payment, release, etc.

The foregoing principle of law is upheld in the 
following cases:

Great Western Telegraph Co. v. Purdy, 162 
TJ. S. 329;

Hawkens v. Glenn, 131 U. S. 319;
Glenn v. Liggett, 135 U. S. 533;
Glenn v. Marburg, 145 U. S. 499;
Hancock National Bank v. Farnum, 176 

U. S. 639;
Cumberland Lumber Co. v. Clinton Hill 

Lumber Mfg. Co., 57 N. J. Eq. 627;
McDermott v. Woodhouse, 87 N. J. Eq. 615, 

at 618;
Coe v. Armour Fertilizer Works, 237 U. S. 

413, at 423.

And see also cases cited in Van Tuyl, et al. v. Car-
penter, 135 Tenn. 629, 188 S. W. 234, at pp. 235, 236, 
of the S. W. Reporter.

However, as stated by the Supreme Court of Ten-
nessee in Van Tuyl v. Carpertter, 188 S. W. 234, at 
235-236:

“ No such representation is supported by the 
authorities where the call is made by a mere 
non-judicial officer belonging to the executive 
department of a State government. Nor do we 
think that such decision can be properly made 
since the power exercised is purely arbitrary. ”
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The representation referred to by the Tennessee 
Court is, of course, the representation of the indi-
vidual stockholders by the corporation in insolvency 
proceedings, and the reference to “ a mere non-judi-
cial officer”  refers to the Superintendent of Banks 
of the State of New York. Indeed, in Matter of 
Union Bank, 204 N. Y. 313, 97 N. E. 737, the Super-
intendent of Banks of the State of New York is 
classed as a mere receiver and it is denied that he 
has any judicial powers whatever.

Van Tuyl v. Carpenter, supra, decided by the Su-
preme ,Cou;rt of the State of Tennessee in 1916, is 
an exact parallel to the case now at bar. It was 
a suit by the Superintendent of Banks of the State 
of New York against residents of the State of Ten-
nessee, instituted in the Tennessee courts, to enforce 
against stockholders resident in Tennessee double 
liability under the statutes of the State of New York 
by reason of the failure of Carnegie Trust Com-
pany, a New York Banking corporation. The re-
ported case is rich in citation of authorities, both 
Federal and State; is apparently well reasoned; 
and is worthy of the careful consideration of this 
Court.

In passing upon the provisions of the New York 
statute and the 1914 amendment thereto, the Ten-
nessee Court held:

‘ 1 Furthermore, we do not think that the arbi-
trary character of the proceeding is counter-
vailed by the leave which the statute gives to 
the corporation to go into court within ten days 
after its seizure by the superintendent, and ap-
ply for an injunction. No such privilege is ac-
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corded to the stockholders as such, or to any 
stockholder, so that it results, if the Board of 
Directors does not choose to apply to the Court, 
or in default thereof the majority of the stock-
holders, through or pursuant to a stockholders’ 
meeting, within the ten days referred to, there 
is no possibility of relief for any stockholder 
against arbitrary action on the part of the su-
perintendent of banks.”

(pp. 235-236 of the S. W. Rep.)

The Court further held that if it were conceded 
that the corporation had intervened by its stock-
holders or directors and applied for an injunction 
and that each of the stockholders would be repre-
sented in court by the corporation, that still the fact 
remains that no such action was in fact taken in 
this case and hence there was and could be no repre-
sentation of stockholders in court by the corpora-
tion, so that, to sustain the power exercised by the 
Superintendent of Banks of New York:

“  * * * we must be willing to adjudge, either 
that the power to represent is tantamount to 
actual representation, or that the possession of 
such power and the failure to exercise it would 
be binding by way of estoppel on the stock-
holders. The first supposition is, of course, 
absurd. The second is alsd unsound because it 
is based on the presumption of an active duty 
resting on the corporation to apply for an in-
junction in every such case, or to consider the 
question and decide whether such application
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should be made. It is clear that the statute 
imposes no such active duty, but at most gives 
the corporation the privilege of making the ap-
plication. In deciding whether it will avail it-
self of the privilege, the corporation does not 
represent the individual stockholders as to the 
reserved liability due creditors from them under 
the statute. The statute does not in terms give 
it such power, and we cannot, by construction, 
hold that it was conferred. Beyond doubt, a 
power of representation so far-reaching ought 
to be conferred in unmistakable terms in the 
statute itself, so that subscribers to stock would 
know, when entering into the contract, the terms 
to which they were consenting. ’ ’

(p. 236, S. W. Reporter.)

Referring to the 1914 amendment to the New 
York statute, which provides that in any action 
based upon the statute, the written statement of the 
superintendent, under his hand and seal of office, 
reciting his determination to enforce the individual 
liability, or any part thereof, and setting forth the 
value of assets and amount of liabilities as deter-
mined by him shall be presumptive evidence of the 
facts therein stated, the Tennessee Court held that 
amendment could not avail the superintendent in 
a suit in another jurisdiction because:

“ No State can impose upon any other State 
a rule of evidence for use in the courts of the 
latter.91

(p. 236, S. W. Rep.)
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The Court further held that it would not enforce 
an assessment fixed by the Superintendent of Banks 
of the State of New York, for the reason that:

‘ ‘ That action is arbitrary because it is based 
solely on the will of a single person, directed 
by no fixed principle declared in any form by 
the social organization.”

(p. 236, S. W. Rep.)

And further:
“  * * * qUes£jon jg no  ̂ whether the New 
York Act is valid. That is an inquiry for the 
New York courts, under the Constitution of 
that State, and we do not express an opinion 
on it. We do say, however, that it is against 
the policy of this State to vest such powers in 
a mere ministerial officer, powers which we re-
gard as of a high judicial nature, to be exer-
cised only by Courts after due notice and the 
appearance of parties in person or by repre-
sentation. Indeed, the principle as we state 
it seems to be recognized by the Supreme 
Court of the United States, in those cases which 
we have cited, holding assessments made in 
foreign courts valid, on the ground that, the cor-
poration being sued and present, the stock-
holders were present by its virtual representa-
tion. Coe v. Armour Fertilizer Works, supra, 
and cases which we have cited with it.”

To summarize our position under this point, we 
say that the assessment made by the Superintendent 
of Banks of the State of New York sought to be en-
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forced against New Jersey stockholders in this suit 
is not the judgment or decree of any Court entitled 
to recognition in other States; that it is the arbi-
trary action of an administrative or executive offi-
cer of the State of New York had without notice 
of any kind to these defendants; that if the assess-
ment by the superintendent were held by the Courts 
of this State to be binding, such holding would be 
violative of the due process of law clause of the 
Federal Constitution, and that there is nothing in 
the full faith and credit clause of the Constitution 
which requires this or any other Court to place the 
stamp of its approval and to hold conclusive upon 
these defendants the act of a single administrative 
or executive officer of another State had and taken 
without notice to those sought to be bound thereby. 
To hold otherwise would, we contend, deprive these 
defendants of the fundamental right of being heard 
before being condemned.

The defect argued under this point, being appar-
ent on the face of the complaint, is sufficient cause 
for striking the complaint.

POINT III.

THE SUPERINTENDENT OF BANKS OF THE 
STATE OF NEW YORK IS WITHOUT 
RIGHT OR AUTHORITY TO MAINTAIN 
AN ACTION IN THE STATE OF NEW 
JERSEY.

The Superintendent of Banks of the State of New 
York has no judicial powers, but is classed by the
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courts of the State of New York as a mere statu-
tory receiver.

Matter of Union Bank, 204 N. Y. 313, 97 
N. E. 737.

In support of this point, we beg leave to adopt 
the opinion of the Supreme Court of Tennessee in 
Vam Tuyl, et al, v. Carpenter, et al., 135 Tenn. 629, 
188 S. W. 234, as follows:

“ The right of action, if any, is not in the 
bank but in the Superintendent of Banks. His 
right is rooted in the statute, but that statute 
gives him no right to sue in a foreign State,. 
Such vestiture has been held, by the highest 
authority, an essential perequisite. Hale v. Al- 
linson, 188 U. S. 65, 23 Sup. Co. 244, 47 L. Ed. 
388; Great Western Min. & Mfg. Co. v. Harris, 
198 U. S. 561, 25 Sup. Ct. 770, 49 L. Ed. 1163; 
Bernheimer v. Converse, 206 U. S. 534, 27 Sup. 
Ct. 755, 51 L. Ed. 1176; Converse v. Minn. 
Thresher Mfg. Co., 212 U. S. 567, 29 Sup. Ct. 
691, 53 L. Ed. 654; Converse v. Hamilton, 224 
U. S. 243, 32 Sup. Ct. 415, 56 L. Ed. 749, Ann. 
Cas. 1913 D, 1292; Selig v. Hamilton, 234 U. S. 
652, 34 Sup. Ct. 926, 58 L. Ed. 1518. And see 
Irvine v. Elliott (D. C.), 203 Fed. 82. # * * . ”

(p. 237, S. W. Rep.)

“ The rule is general that a mere Chancery 
Receiver has no right to sue in a foreign State 
and can assert such claims as he has only 
through the exercise of comity on the part of 
the State in which he seeks to exercise his func-
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tions. Hardee v. Wilson, 129 Tenn. 511, 167 
Si W. 475, Ann. Cas. 1916 A, 94; Booth v. Clark, 
17 How. 322, 15 L. Ed. 164; Great Western M. 
& M. Co. v. Harris, 198 U. S. 561, 25 Sup. Ct. 
770, 49 L. Ed. 1163; Converse v. Hamilton, 224 
U. S. 243, 32 Sup. Ct. 415, 56 L. Ed. 749, and 
the same rule would necessarily attribute the 
duties of a receiver to an officer of a foreign 
State claiming authority under a legislative Act 
of such foreign State, since foreign laws can 
have no extra territorial efficacy, save in those 
instances which are governed by the ‘ full faith 
and credit’ clause of our Federal Constitution, 
and the case supposed is not one of them.”

(p. 237, S. W. Rep.)

‘ ‘ However, if the Receiver has the legal title 
to the claim sued on, he has generally a right 
to sue in the foreign State (Hardee v. Wilson, 
supra), but the New York cases hold that the 
Superintendent of Banks does not possess the 
legal title to such assets as are here sued on, 
but only the right to sue and collect. La Fayette 
Trust Co. v. Higginbotham, 136 App. Div. 747, 
121 N. Y. Supp. 490; Matter of Union Bank of 
Brooklyn, 204 N. Y. 313, 97 N. E. 737.”

(p. 237, S. W. Rep.)

“ Wo may add that even if it appeared that 
the foreign Superintendent of Banks, or statu-
tory receiver, had either the title to the assets, 
or power given him by the statute of his State, 
to sue in a foreign jurisdiction, or both, we do
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not see how he could, in a foreign jurisdiction, 
sue stockholders on their double liability, with-
out a previous judicial ascertainment, in his 
own State, in a suit brought against the cor-
poration, showing debts and assets and the ne-
cessity of a call on stockholders. The posses-
sion of title would be of no importance unless 
the amount due could be ascertained. Likewise, 
the right to sue in a foreign State could have 
no extra-territorial effect, save as an incident 
to a judicial proceeding in the receiver’s own 
State, purporting to confer that right under 
statutory authority; it would then be operative, 
if at all, under the full faith and credit clause of 
the Federal Constitution.”

(p. 238, S. W. Rep.)

“ In writing this opinion we have assumed, 
as the clear weight of authority indicates, that 
stockholders who subscribe for stock in a cor-
poration, in a State which at the time has a 
statute providing for the double liability re-
ferred to, become contractually bound to meet 
and carry the liability imposed by the statute; 
that the duty imposed is governed by the law 
of contract, and the payment required cannot 
be treated as a penalty. * * * Whitman v. Ox-
ford Natl. Bank, 176 U. S. 559, 20 Sup. Ct. 477, 
44 L. Ed. 587; Ferguson v. Sherman, 116 Cal. 
169, 47 Pac. 1023, 37 L. R. A. 622; Flash v. 
Conn., 16 Fla. 428, 26 Am. Rep. 721; Bell v. 
Farwell, 176 111. 589, 52 N. E. 346, 42 L. R. A. 
808, 68 Am. St. Rep. 194; Stecker v. Davidson,
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74 Kan. 214, 86 Pac. 136, 118 Am. St. Rep. 315; 
Pfaff v. Gruen, 92 Mo. App. 560, 69 S. W. 405, 
Hancock Natl. Bank v. Ellis, 172 Mass. 39, 51 
N. E. 207, 42 L. R. A. 396, 70 Am. St. Rep. 232. 
Perhaps a better statement of the principle 
would be that the liability arises out of the 
statute which imposes it, but the statute be-
comes binding on the stockholder through his 
subscription, whereby he places himself in such 
relation to it, as that he is bound by its terms, 
and so may be said to agree by implication that 
he will pay when the conditions of his liability 
for a specified amount are lawfully made to 
appear. Christopher v. Norvell, 201 U. S. 216, 
224, et seq.; 26 Sup. Ct. 502, 50 L. Ed. 732; 5 
Am. Cas. 740; Kulp v. Fleming, 65 Ohio St. 
321, 62 N. E. 334, 87 Am. St. Rep. 611. But 
if the method of ascertaining such liability is 
such as cannot be recognized in a foreign State 
because against its public policy, then such lia-
bility cannot be consistently recognized in that 
State. Therefore, on the grounds we have 
stated, such liability cannot be enforced here 
merely on an assessment made by the Super-
intendent of Banks of the State of New York; 
and the judgment dismissing the bill must he 
affirmed.”

(p. 238, S. W. Rep.)

Inasmuch as it affirmatively appears by the alle-
gations of the complaint, particularly by paragraphs 
6, 7 and 10 thereof (Case, pp. 8-12), that the Super-
intendent of Banks of the State of New York, the
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plaintiff in this suit, is a mere statutory receiver and 
that his attempt to collect assessments in this State 
is founded only upon the statutes of the State of 
New York combined with the arbitrary act of an 
executive officer of the State of New York in making 
the assessment, and is not founded upon any judicial 
proceeding in the State of New York, that, we say, 
furnishes an additional reason under the authorities 
above cited for striking the complaint in this suit.

ANSWER TO SOME OF APPELLANT’S 
CONTENTIONS.

I.

Appellant argues in his brief that because the pro-
visions of the New York statutes are similar to the 
provisions of the National Banking Act, by virtue 
of which the Comptroller of the Currency is author-
ized to make and levy assessments against stock-
holders in insolvent national banks, the decisions of 
the Federal Courts construing the provisions of the 
National Banking Act are of prime authority on the 
questions in the suit at bar (Appellant’s Brief, pp. 
14-25). But that, we say, is a non sequitur. The 
National Banking Act is nation-wide in its scope and 
application, whereas the New York statutes are with-
out force beyond the boundaries of that State. De-
cisions of the Federal Courts construing the provi-
sions of the National Banking Act are not con-
cerned with the full faith and credit clause of the
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Federal Constitution, nor with enforcement of 
assessments in a foreign jurisdiction, nor with the 
principles of comity between States and nations.

As said by the Supreme Court of Tennessee in 
Van Tuyl v. Carpenter, supra:

“ The question is not whether the New York 
Act is valid. That is an inquiry for the New 
York courts, under the constitution of that State, 
and we do not express an opinion on it.”

But when the Superintendent of Banks of the 
State of New York comes into the courts of New 
Jersey to enforce an assessment made by him in 
New York, under a New York statute, against citi-
zens of New Jersey, in a proceeding of which the 
New Jersey stockholders had no notice, then the 
question properly and immediately arises as to 
whether or not, by virtue of any constitutional pro-
vision or principle of comity between States, the 
courts of New Jersey are obliged to regard such 
assessment, made in a foreign jurisdiction, by a 
single executive officer of such foreign jurisdiction, 
without notice to the New Jersey stockholders, as 
being conclusive and binding against the citizens in 
this State.

No such questions are involved in a construction 
by the Federal courts of the provisions of the Na-
tional Banking Act. Neither would there be involved 
any questions of conflicting State policies (as illus-
trated by the provisions of the New York statutes 
in contrast with the provisions of Section 94-b of 
the New Jersey Corporation Act), because there is 
only one National Banking Act and only one juris-
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diction in which it operates ; viz : the United States 
of America.

For these reasons, we say that the decisions of the 
Federal courts construing the provisions of the Na-
tional Banking Act have no force or application to 
the controversy now before this Court.

II.

On pages 25-28 of his brief, appellant argues that 
the Court of Chancery of the State of New Jersey 
does not have jurisdiction to entertain the present 
suit and cites in support thereof the following New 
Jersey cases:

McDermott v. Woodhouse, 87 N. J. Eq.
615;

Chicago Title & Trust Co. v. Young, 90 N. J.
Eq. 27;

Graham v. Fleissner, 107 N. J. L. 278.

In each of those cases our courts do hold that the 
assets and liabilities of the foreign corporation 
should be cast up and the assessment necessary 
against the stockholders determined in the courts of 
the domicile of the corporation and that, after such 
determination, a suit at law would lie against New 
Jersey stockholders. Each of those cases, however, 
is to be distinguished from the case at bar in that 
the case at bar is brought to recover a personal lia-
bility imposed by a statute, whereas in the cases 
cited by appellant, as above, each of the suits was 
upon the trust fund theory of liability at common
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law and the assessment against the stockholders was 
based upon the fact that they had acquired their 
stock for less than par value.

In Graham v. Fleissner’s Executors, 107 N. J. L. 
278, this Court expressly held that Section 94-b of 
the New Jersey Corporation Act had no application 
to a suit brought upon the trust fund theory of lia-
bility but applied only to a personal liability imposed 
by a statute extra the common law liability.

Under this section of his brief, appellant also cites 
Bernheimer v. Converse, 206 U. S. 516. That was a 
suit brought by the receiver of a Minnesota cor-
poration against a citizen of the State of New York 
to enforce against the latter an assessment founded 
upon a Minnesota statute making stockholders liable 
for double the par value of their stock held in a 
Minnesota corporation. That case does not hold, 
as stated in appellant’s brief, that the stockholder, 
upon acquiring his stock, incurred an obligation to 
pay any assessment that might be levied by the 
Superintendent of Banks. On the contrary, the 
insolvency of the Minnesota corporation and the 
assessment against stockholders under the statute 
of that State were both had and determined by a 
decree or judgment of the Minnesota courts—a judi-
cial proceeding, and not by virtue of the arbitrary 
act of an executive officer such as we have in the case 
at bar.

III.

Under Point 4 of his brief (pp. 34-40), appellant 
cites several cases arising under a statute of the
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State of Minnesota, and one or two other States, 
similar in some respects to the New York statute, 
under which it was held that a receiver appointed 
under the State statute might go into other juris-
dictions to bring suits against stockholders and that 
the assessments made at the domicile of the corpora-
tion were conclusive and binding upon the stock-
holders in a suit by the receiver in another juris-
diction. An examination of those cases, however, 
will reveal that in each of the cases the fact of in-
solvency, as well as the appointment and authority 
of the receiver, were founded upon a decree or ad-
judication of the courts at the domicile of the cor-
poration—and not merely upon an arbitrary act of 
a single executive officer, as has been done under the 
New York statute in the present suit.

Wherefore, we say that while the judicial decrees 
of a foreign State determining corporate insolvency; 
making an assessment against stockholders; and ap-
pointing a receiver, are no doubt entitled to full faith 
and credit in other States under the provisions of 
the Federal Constitution, that constitutes no au-
thority for demanding full faith and credit in New 
Jersey for an assessment levied by the Superinten-
dent of Banks of the State of New York, whose act 
is in no sense of the word a judgment or decree of 
any court.

Other points argued in appellant’s brief have been 
either covered in the affirmative parts of this brief 
or are not deemed worthy of further argument.

In conclusion, we respectfully say that the judg-
ment of the Supreme Court in striking the complaint
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should be sustained, not only for the reasons given 
in the opinion by Mr. Justice Parker, but also for 
the additional reasons set out under Points II and 
III of this brief.

Respectfully submitted,

HOWARD EWART, 
Attorney for Defendants 

Above-Named. 
JAMES MERCER DAVIS, 

Of Counsel.
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Jo se ph  A . B ro d er ic k , S uperin -
tendent o f  Banks o f  the State 
of New Y ork ,

Plaintiff-Appellant,

vs.

Be nj am in  A brams , et als.,
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from  
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Court.

B R IEF ON B E H A LF OF 
D E FEN D A N TS-A P PE LLEE S,

The Bobdon Company and Herbert Cooper.

Judgment w as entered in  the N ew Jersey  
Supreme Court on F eb ru ary  14 ,1934, in fa v o r  o f  
the defendants-appellees, The B obdon  Com pany, 
(spelled B obdan  in  the sum mons, com plaint, and 
schedules, and throughout the proceedings in  this 
Court), and H erbert C ooper, fo r  costs, which, 
under Justice P a rk e r ’ s ord er o f  F eb ru ary  10, 
1934, are to  be taxed  under the d irection  o f  the 
Supreme Court. The defendants-appellees w ere 
sued b y  J osep h  A . B roderick , Superintendent o f  
Banks o f  the State o f  N ew  Y ork , upon the double 
liability assessed under N ew  Y ork  law s against 
them as holders o f  stock o f  the B ank o f  the 
United States. The B ob d on  Com pany is alleged 
to be the ow ner o f  3B8 shares o f  the capita l stock 
of said bank and w as assessed $9,700.00, the p ar 
value o f  the stock. H erbert C oop er is a lleged to 
be the owner o f  60 shares, and was assessed 
$1,500.00, the p a r  value o f  the stock. The appel-
lant has listed tw elve grounds o f  appeal from  
the judgment o f  the Suprem e Court. Grounds 
numbers 5, 9  and 10, are not argued in  the ap-
pellant’s b r ie f and are  th erefore  deem ed to be
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abandoned, and ground number 12, an omnibus 
ground of appeal, will also be deemed to be aban-
doned, and will not be considered by the appellees 
in this answering brief.

I.

The Superintendent of Banks of the State of 
New York, having taken possession of the “ busi-
ness and property“  of the Bank of the United 
States pursuant to Chapter Two of the Consoli-
dated Laws (Laws of 1914, Chap. 369) of the 
State of New York, cannot as a matter of right 
maintain this action in a court of the State of 
New Jersey.

(A)' The Superintendent of Banks of the 
State of New York, under the statute in that 
State, has the status of a mere Chancery Re-
ceiver, and is not vested with title to the assets 
of a failed bank which he is liquidating.

The cases of Relf v. Bundle, 103 U. S. page 
322, and & e  v. Duke, 5 Fed. 2nd, 952, quoted and 
cited by appellant (pages 38, 47, 48, of appel-
lant’s brief) can be distinguished upon the 
ground that in those cases the receivers were 
given different powers by the statutes appointing 
them than the Superintendent of Banks was 
given by the New York statute. It appears in 
Relf v. Bundle, which considered a Missouri 
statute, that Relf was the statutory successor to 
a dissolved life insurance corporation of that 
State, and that he was designated by law to take 
the property of such corporation and hold and 
dispose of it in trust for the use and benefit of 
creditors. In Gile v. Duke, the situation is dif-
ferent from the case at bar because the banking 
officer of the State had been held in numerous 
cases to have the title under the statute of the
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State of Washington, to the cause of action 
which he was asserting.

Luikheart v. Spurck, 1 Fed. Sup. 52, a case 
involving an assessment for a double liability 
against a stockholder under a Nebraska statute, 
which affirms the power of the receiver to en-
force this double liability in an action outside 
the State of his appointment, is an interesting 
illustration of the power which may be given to a 
receiver. This case, urged by the appellant in his 
brief in the lower court, has been abandoned on 
this appeal. The case was decided in the District 
Court for the Southern District, Illinois, in 1932. 
The Court held that the Nebraska statute and de-
cisions made the receiver for the purpose of 
enforcing the double liability of a stockholder in 
a foreign jurisdiction “ a trustee, and holder of 
the nominal legal title to the fund derived from 
the double liability and to the cause of action for 
its enforcement for the benefit of all the credit-
ors’ ’ (1 Fed. Sup. at page 59), and goes on to 
conclude that the receiver ((having title, may sue 
as of right in a foreign jurdisdiction. ”  It is in 
these respects that the New York statute and the 
New York decisions fail to give the Superin-
tendent of Banks the same standing in a court 
outside of New York State in an action for the 
enforcement of this stock assessment liability.

The situation in the three cases above noted 
should be contrasted with that which arose in 
Tennessee when the New York Superintendent 
of Banks, suing under the Statute here involved, 
sought to recover an assessment from a stock-
holder residing in Tennessee to pay the debts of 
the bank. The Tennessee Court held that the 
New York Superintendent of Banks did not pos-
sess the legal title to the claim sued on, but only 
the right to sue and collect, and hence that he



4

could assert such claim only through the exer-
cise of comity. Van Tuyl v. Carpenter, (1915) 
135 Tenn. 629, 188 S. W. 234. While it may be 
competent for the State of New York to empower 
its Superintendent of Banks to sue delinquent 
resident stockholders in its own courts, it is diffi-
cult to see how that State could empower its 
Superintendent to recover assets located in a 
sister state of independent sovereignty, unless 
the State of New York vests in its Superinten-
dent title to property wherever located.

The New York statutes as construed by its 
own courts do not vest title in the Superinten-
dent, either as to assets located in that State or 
elsewhere. Yokohoma Specie Bank, Ltd. v. 
Chinese Merchants Bank, 219 App. Div. 256 
(1927). This case involved a submission of a 
controversy upon an agreed statement of facts. 
The plaintiff hanking corporation was licensed 
to do business in New York; the Chinese Mer-
chants Bank was likewise licensed to do business 
there. On June 13, 1924, the Superintendent of 
Banks of New York took possession of the 
Chinese Bank’s assets. Three days later the 
Yokohama Bank sued the Chinese Bank in Illi-
nois and levied upon certain assets located there 
belonging to the Chinese Bank. The Illinois pro-
ceedings were discontinued by agreement and the 
Illinois property brought to New York for deter-
mination of the respective rights thereto. The 
controversy was dismissed for the reason that it 
turned upon the attitude of the Illinois courts, 
which was a question of fact impossible to de-
termine in the New York proceeding. In refer-
ring to the necessity of a determination in Illi-
nois, the Court said, at page 258:

“ The Superintendent of Banks in taking 
possession of the assets of a bank under the
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Banking Law is merely a receiver in the 
natnre of a liquidator.

“ The corporation is not deprived of its 
assets and no title is vested in the Superin-
tendent. (Mechanics & Metals Nat. Bank v. 
Banque Industrielle, 205 App. Div. 543).”

and again, on the same page:
“ The general rule is that a liquidator in 

one State acquires no title to assets in an-
other State. (Hibernia Nat. Bank v. La-
combe, 84 N. Y. 367; Matter of People (City 
Eq. Fire Ins. Co.) 238 Id. 147, 152; Rhawn v. 
Pearde, 110 111. 350.) Under exceptional cir-
cumstances the courts of this State, while 
recognizing this rule, have as1 a matter of 
comity accorded recognition to a foreign 
liquidator. (Matter of Waite, 99 N. Y. 433; 
Widff v. Roseville Trust Co., 164 App. Div. 
399.)

“ The criterion upon which this submission 
turns, therefore, is the attitude which would 
be taken by the Illinois courts in recognizing 
the claim of the New York Superintendent of 
Banks, as a matter not of legal right, but of 
comity. We could only speculate as to what 
this attitude would be. Whether the court of 
Illinois would regard the New York liquid-
ator, the Hongkong liquidator, or either of 
them, as vested with title to this fund is a 
question of Illinois law as yet undetermined 
by the courts of that State. To this court, 
that is a question of fact.”

The policy of this State with respect to ac-
tions of this kind has been declared by the Legis-
lature in Section 94-b of the Corporation Act 
hereinafter referred to.

(B) A Receiver has no extra-territorial 
jurisdiction or power of official action, and is 
not entitled, as a matter of right, to sue in a 
foreign jurisdiction, and refusal of another 
State to entertain such suit does not amount to 
a failure to give full faith and credit to the laws
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and judgments of the State of the appointment, 
within the meaning of the Federal Constitution.

High, Receivers, § 239, Booth v. Clark, IT 
How. 322, 15 L. ed. 164; Filkins v. Nurmemacher, 
81 Wis. 91, 51 N. W. 79; Farmers’ & M. Ins. 
Co. v. Needles, 52 Mo. 17; Brigham v. Ludding- 
ton, 12 Blatchf. 237; Fed. Cas. No. 1,874; Hazard 
v. Durant, 19 Fed. 471.

(C) A Receiver is often permitted, through 
comity or courtesy of a sister State to maintain 
an action therein (chiefly in cases where he has 
title to an asset within that State), but never 
where the Courts of such sister State have de-
clared the maintenance of such an action to be 
against the public policy of that State. In Pond 
v. Cook, 45 Conn., 126, the Court said:

“ Thus it appears that the property was 
in the possession of the defendant as re-
ceiver when it came into this State. He 
was invested with it, and was legitimately 
performing the duties of his appointment in 
completing the contract by its use when it 
was attached by the plaintiff. In these cir-
cumstances comity among the States re-
quires that the case should be regarded by 
our Courts precisely as it would have been 
by the Courts of New Jersey if the con-
troversy had arisen there. ’ ’

The significant feature of the above quotation 
is that the Receiver was invested with title to 
the property which he was seeking to recover, 
which is not so in the case at bar, as the Super-
intendent of Banks of the State of New York 
does not have title to the cause of action which 
he now, seeks to enforce in this State. See also 
numerous cases cited in Annot. at 56 L. Ed., p- 
751, Column 2.
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Both the courts and the legislature of the 
State of New Jersey have established a policy 
against the enforcement of obligations arising 
from the statutes of another State whether such 
statutory obligations be deemed penal or con-
tractual.

Derrickson v. Smith, 27 N. J. L. 166.

Section 94B of the Corporation Act of N. 
J., 2 Comp. Stat. p. 1656, P. L. 1897, p. 125.

II.

Section 94b of the New Jersey Corporation 
Act is a bar to the maintenance of this action.

The statute relied upon by the appellees and 
applied by Justice Parker as a bar to this ac-
tion brought at law, provides as follows:

“ No action or proceeding shall be main-
tained in any Court of law of this state 
against any stockholder, officer or director 
of any domestic or foreign corporation by 
or on behalf of any creditor of such cor-
poration to enforce any statutory personal 
liability of such stockholder, officer or direc-
tor for or upon any debt, default or obli-
gation of such corporation, whether such 
statutory personal liability be deemed penal 
or contractual, if such statutory personal 
liability be created by or arise from the 
statutes or laws of any other state or 
foreign country, and no pending or future 
action or proceeding to enforce any such 
statutory personal liability shall be main-
tained in any Court of this state other than 
in a nature of an equitable accounting for 
the proportionate benefit of all parties in-
terested, to which such corporation and its 
legal representatives, if any, and all of its 
creditors and all of its stockholders shall 
be necessary parties.”

; P. L. 1897, p. 125; 2 Comp. Stat. 1656.
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The appellant seeks to show that the statute 
does not in anyway apply to the case at bar 
because the action is not brought “ by any 
creditor of the Bank of the United States.”  The 
argument on this point is specious. The lan-
guage of the act is “ by or on behalf of any 
creditor.”  Certainly the action is brought on 
behalf of all the creditors and therefore on be-
half of any and all creditors. The appellant 
further seeks to show that the statute is not 
applicable- because it is not brought “ for or 
upon any debt, default or obligation of such 
corporation.”  It is brought upon the default of 
such a corporation upon all of its obligations. 
Furthermore, our statute, above quoted, in order 
to be all-inclusive, refers to “ any statutory 
personal liability of such stockholder.”  It is 
obvious that the statute contemplates this action, 
for it is brought on behalf of creditors upon the 
default of the corporation upon all of its obli-
gations and to enforce the statutory personal 
liability of all of its stockholders.

The appellant seeks to make a point, in his 
argument that the statute is not applicable to 
this action, of cases where the statute was 
applied as a bar to other types of stock assess-
ment suits. Appellant cites the case of Western 
National Bank v. Reckless, 96 Fed. 70, which 
admittedly has no bearing upon the present 
action, for it deals with the enforcement of a 
stock assessment liability where the liability 
sought to be enforced arose before the passage 
of the section of our Corporation Act above 
quoted. The appellant states that the type of 
action illustrated by that brought in the Western 
National Bank case and in Marshall v. Sherman, 
42 N. E. 419, is the type against which this 
statute was directed. It is conceded that the
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statute is applicable to the type of suits illus-
trated in those cases, that is, a suit by an indi-
vidual creditor against an individual stock-
holder, but we submit that the statute is also 
applicable to the present suit. Its force, apply-
ing to suits upon “ any statutory personal lia-
bility—whether such statutory personal liability 
be deemed penal or contractual, ’ ’ is not ex-
hausted because one type of suit has been 
found upon which the statute clearly operates.

Appellant gives very slight consideration (ap-
pellants brief, page 13) to the case of Cochrane 
v. Morris, 10 N. J. Misc. 82. Appellant seeks 
to determine for the Court the basis of the de-
cision by Judge Oliphant in that case. The 
situation presented to Judge Oliphant was a 
direct parallel to the case at bar. The liqui-
dator of a Florida bank sought to maintain an 
action in New Jersey to recover from a stock-
holder, a resident of New Jersey, a 100% statu-
tory assessment. Judge Oliphant held that the 
statute (Section 94b of the Corporation Act) 
was passed to protect the citizens of New 
Jersey in just such a situation as was there 
presented.

Appellant points to a striking difference in 
the attitude of the New York courts regarding 
the enforcement of stock assessments by re-
ceivers from other jurisdictions. We submit 
that the situation in New York does not govern 
our Courts in their disposition of similar cases 
here presented, for the New York legislature 
has not seen fit to declare a policy against the 
enforcement of such liabilities, and has not 
passed a statute limiting the enforcement of such 
assessments, as has our legislature.
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Further commenting (appellant’s brief, page 
18) upon the construction of Section 94b of our 
Corporation Act, it is stated that the section 
must be strictly construed being in derogation 
of the common law. In making this statement, 
appellant is confusing the common law liability 
for unpaid stock subscriptions with the so- 
called double liability for an assessment equal 
to the par value of the stock of a corporation. 
The last named liability did not exist at com-
mon law and is strictly a creature of statute; 
without a statute creating this double liability it 
does not exist. We submit that Section 94b of 
the Corporation Act is not in derogation of the 
common law, but is a remedial statute and 
should therefore be liberally construed to give 
effect to its obvious and expressed intent to 
bar actions at law brought to enforce any statu-
tory personal liability, if such statutory personal 
liability be created by or arise from the statutes 
or laws of any other state or foreign country.

III.

Appellant’s remedy is in the Court of Chan-
cery of New Jersey and not in a court of law 
of this state.

(A ) The cases cited by appellant arising 
under the National Bank Act, and in New York 
under its statutes, and in other states under the 
New York statutes, are impertinent and not ap-
plicable.

Appellant in his brief, (Point II, pages 19-25), 
has relied upon the cases in the United States 
Supreme Court and lower Federal Courts in 
support of the liability of the defendant. These 
cases, arising under the National Bank Act, 
while construing an act similar in intent and
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form, cannot be said to be dispositive of the mat-
ters here involved. The Federal law is binding 
upon the Courts of the several states wherever 
the power of Congress to enact legislation is 
exercised within its constitutional limits. Neither 
the Courts of New Jersey by their decisions, nor 
the legislature by its enactments, could limit the 
force of the National Bank Act. The fact that 
the Comptroller by the provisions of the Na-
tional Bank Act has been given wide dis-
cretionary powers as to the determination of 
assessments, and his receivers wide authority as 
to the enforcement of the assessments, when 
lawfully made, is no basis for the conclusion that 
the Superintendent of Banks of New York State 
has similar powers and prerogatives, and that 
the Statute of New York State dealing with 
similar subject matter is entitled to the same 
weight in this or any other State. It is con-
ceded that Section 94B of the Corporation Act, 
could not, even if it sought to limit the power 
of the Comptroller of the Currency, be effective 
for that purpose. The Act, by its very terms 
does not seek to limit the Comptroller’s power, as 
it only regulates the enforcement of a statutory 
personal liability created by or arising from the 
statutes or laws of another state or foreign 
country.

The fallacy in appellant’s argument that the 
decisions in the Federal Courts construing the 
provisions of the National Bank Act are of 
prime authority on the questions here involved 
is that the State of New York is not the Fed-
eral Government, and that the statutes of New 
York do not supersede the statutes of New 
Jersey when they may conflict. The Federal 
cases to the effect that the action under the 
National Bank Act double liability provisions is
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at law are numerous and conclusive. As above 
stated, Section 94b of the Corporation Act does 
not seek to limit any action brought under the 
National Bank Act to the jurisdiction of the 
Court of Chancery, nor would its attempt so to 
do be effective. The argument that the rule of 
the Federal Courts, applicable to assessments 
levied by the Comptroller of the Currency 
applies and controls the assessment enforcement 
through the office of the Superintendent of Banks 
of the State of New York is a non sequitur.

Appellant cites (appellant's brief, page 32), a 
Pennsylvania case upholding his right to sue 
in that State, and (appellant’s brief, page 33), 
two Connecticut cases, one affirming and the 
other denying his right to sue at law in that 
State. We submit that these cases are not con-
trolling upon this Court, especially in the ab-
sence of a statute in those states similar in tenor 
to Section 94b of the Corporation Act.

(B) The cases cited by appellant dealing 
with enforcement of unpaid stock subscriptions 
are impertinent and not applicable.

Under Point II of his brief, subheading B 
(appellant’s brief, pages 34-36), the appellant 
cites several New Jersey cases as authority for 
the maintenance of the present action at law, 
and allegedly holding that a Court of Chancery 
does not have jurisdiction in this type of case. 
We submit that appellant is again confusing the 
liability on an unpaid stock subscription with the 
statutory double liability. The case of McDer-
mott, Receiver, v. Woodhouse, 87 N. J. Eq. 615, 
is concerned with the question of the enforce-
ment of a stockholder’s liability on unpaid stock, 
and not with the question of a statutory per-
sonal liability on stock already fully paid. It
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is conceded that an action for the balance of the 
subscription price of stock may be maintained at 
law in New Jersey. This case does not deal 
with the right of a Keceiver to sue in another 
jurisdiction, and is not pertinent.

The case of Chicago Title & Trust Co. v. 
Young, 90 N. J. Eq., 27, was an action brought 
to levy an assessment on behalf of creditors 
upon the holders of stock of an Illinois Cor-
poration for the unpaid subscription price of 
said stock, and is not applicable for that reason. 
The case of Graham v. Fleissner, 107 N. J. L. 
278, was also an action against stockholders for 
the purpose of enforcing the “ Trust Fund”  
liability against individual shareholders. The 
defendant sought to bar that action under the 
authority of Section 94b of the Corporation Act. 
In Justice Parker’s Opinion, speaking for this 
Court, he said

107 N. J. L., at page 280—
“ We do not take this view of the matter: 

on the contrary, we agree with counsel for 
respondent that the phrase ‘ statutory per-
sonal liability’ in the statute means personal 
liability imposed by statute extra the common 
law liability to make up a deficit of par 
value, i. e., the so-called ‘ trust fund’ theory 
of capital stock.”

Appellant argues (appellant’s brief, p. 34, par. 
3). that it is well settled in this State that this 
action cannot be brought in the Court of Chan-
cery. As above noted, the authorities in support 
of this argument do not deal with an assess-
ment for double liability against stock-
holders, but with the common law liability ex-
clusively. The legislature has the power to au-
thorize the Court of Chancery to hear and deter-
mine matters involving the double liability of
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stock holders, and by clear and unmistakeable 
language in Section 94b of the Corporation Act, 
has authorized the Court of Chancery to enter-
tain such an action.

IV .

Section 94b of the Corporation Act does not 
violate the Constitution of the United States, 
nor amendments thereof.

Appellant has abandoned the grounds of ap-
peal urging as reasons for reversal that the 
order and judgments entered in the Supreme 
Court impair the obligations of contract and 
abridge the priviliges and immunities of citizens 
of the United States, and deny to the plaintiff 
the equal protection of the laws in violation of 
the Fourteenth Amendment of the United States 
Constitution, and the ground that the appellant 
is denied the privileges and immunities of a citi-
zen of the State of New York secured by Arti-
cle 4, Section 2, of the United States Constitu-
tion, and has confined himself to two objections 
on Constitutional grounds. Under Point III he 
argues that the due process clause of the Four-
teenth Amendment is violated if he is compelled 
to bring an action as directed by Section 94b of 
the Corporation Act, and under Point IV he 
argues that the full faith and credit clause of 
the United States Constitution is violated if his 
action at law is denied him by said section of 
our Corporation Act.

Appellant urges that there is no public policy 
in New Jersey against compelling New Jersey 
stockholders of foreign corporations to pay as- 
sesments levied against them under the laws 
of foreign states. As we have heretofore stated 
under Point I of this brief, the courts and leg-



15

islature of the State of New Jersey, have estab-
lished a policy against the enforcement of per-
sonal liability arising from the statutes of an-
other state whether such statutory liability be 
deemed penal or contractual. It is obvious from 
Section 94b of the Corporation Act that there is 
a definite prohibition against the institution of a 
suit at law on a claim of this nature, and a policy 
is thereby established against the enforcement 
of the double liability of stockholders of foreign 
corporations in any other manner than that there-
in provided. The public policy of New Jersey 
has been established by the statute as permitting 
the enforcement of such an obligation in an 
equitable action. We deny that the appellant is 
deprived of his property rights in the assess-
ments without due process of law. In the first 
instance it conclusively appears* that contrary to 
the situation existing under the statutes of some 
other states, the appellant has not been invested 
with title to the causes of action arising by vir-
tue of the stock assessment and for the enforce-
ment thereof.

Appellant argues that under the authority 
of Relf v. Bundle {supra) he is the statutory 
successor of the corporation just as was the 
plaintiff in that case. We have previously (un-
der Point I of this brief) distinguished the fac-
tual situation and the statutory qualifications of 
the receiver in the case of Relf v. Rundle from 
the situation in the case at bar. Briefly, as 
there stated, Relf was given title to the assets 
of the defunct corporation, and the Superin-
tendent of Banks of the State of New York is 
not given such title.

Appellant argues that the case of Clark v. 
Willard, 78 L. Ed. 743, a recent opinion of the 
United States Supreme Court, is additional
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authority on this point. That case was not one 
of a stock assessment liability, hut was a case 
concerning assets of the corporation to which 
Clark was given title by the statute appointing 
him. We submit that the cases involving the 
rights of receivers of foreign corporations must 
be examined carefully in every instance to de-
termine whether the liquidating officer is given 
actual title, as that has an important bearing 
upon his status when appearing in the court of 
another state.

It is probably a point well taken that the 
State of New Jersey could not, or at any rate, 
should not, close its courts to the enforcement 
of a valid obligation arising under the laws of 
another state, unless that obligation be penal in 
its nature or opposed to the public policy of this 
state. We have heretofore shown that there is 
a public policy against the enforcement of a 
stock assessment liability otherwise than in an 
equitable accounting. It is also important to 
observe that our statute does not close the 
courts of this state to the appellant, but pre-
scribes reasonable restrictions regarding the 
enforcement of this obligation, The appellant 
argues that the restrictions as to him are un-
reasonable and recites figures concerning the 
number of defendants and the expense of the 
institution of his suit in the manner prescribed 
by our statute. We submit that the so-called 
difficulty confronting appellant in this cause is 
not because of the unreasonableness of the 
statute, but because of the size of the case which 
he is handling. The suit involves $25,250,000.00, 
divided into units of $25.00 and owned by a cor-
respondingly large number of shareholders. Any 
suit involving a sum of this size, and such a 
large number of shareholders, is a difficult mat-
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ter to litigate. It would seem that the appellant’s 
argument, by indirection, seeks to avoid the 
effect of a reasonable restriction imposed by 
our statute and to obtain special consideration 
for his suit because of the difficulty he will en-
counter in enforcing the liability of the share-
holders. We submit that any relief to him be-
cause of the difficulty which he will have should 
properly come from the legislature and not from 
the courts. Because his case is large and com-
plicated does not entitle the appellant to special 
consideration in the matter of a remedy.

We have urged (under Point I of this brief) 
and here repeat, that the appellant is not en-
titled as a matter of right to access to our courts. 
This is recognized and conceded by the appellant 
on page 41 of his brief, where Finney v. Guy, 
187 U. S., 335, is quoted as authority for that 
proposition, and which appellant concedes as 
a general proposition is true. Appellant 
goes on to state that the denial of the right 
to sue in a law action flies in the face of a re-
cent decision of the United States Supreme 
Court in Hartford Accident & Indemnity Com-
pany v. Delta & Pine Land Company, 78 L. Ed. 
767. The opinion is annexed to the appellant’s 
brief. The pertinence of the case as authority is 
largely destroyed by the fact that it is not a 
case involving a statutory stock assessment 
liability, nor is the action brought by a receiver 
of a failed corporation and the important points 
at issue here are not involved. There is no 
question but in that case the plaintiff had title 
to the cause of action which it was seeking to 
enforce. In addition to this distinction we refer 
particularly to the closing words of the Opinion 
of the Supreme Court in that case, “ Cases may 
occur in which enforcement of a contract as made
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outside a state may be so repugnant to its vital 
interests as to justify enforcement in a different 
manner. * * * But clearly this is not sucb a 
case. ’ ’

Due process of law under the United States 
Supreme Court decisions does not mean any 
particular form of process applicable to all cases 
in all jurisdictions, but means any reasonable 
process under which a litigant may have a fair 
trial in a court of justice. This is summarized 
in appropriate language in the case of Davidson 
v. The Board of Administrators, 24 L. Ed. 616, 
96 U. S., 97, where the court said,

(24 L. Ed. at page 620) :
“ It is not possible to hold that where, by 

the laws of the State, the party aggrieved 
has, as regards the issues affecting his 
property, a fair trial in a Court of Jus-
tice, according to the modes of proceeding 
applicable to such case that he has been 
deprived of that property without due pro-
cess of law.”  (Citing further cases).

Appellant, as above noted, further contends 
that the denial of his right to sue at law in the 
courts of New Jersey is a failure to give full 
faith and credit to the public acts, records and 
judicial proceedings of another state, and main-
tains that if Section 94b of the Corporation Act 
denies him this right it is unconstitutional, as 
violative of Article 4, Section 1, of the United 
States Constitution.

It is well established that whether or not a 
right exists depends upon the law of the state 
where it was created. This is the effect of Con-
verse v. Ayer7 84 N. E., 98, cited under Point 
IV  of plaintiff’s brief, and which deals only with 
the determination of the liability and not with 
its enforcement. But the remedy for enforcing
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any such right depends upon the law of the 
state where it is sought to be enforced.

Be La Vega v. Vianna, 1 Barn. & Ad., 284, 
(K. B. 1830); HerricJc v. Minneapolis & St. L. R. 
Co., 31 Minn. 11, 47 Am. Rep. 771, 16 N. W. 413; 
Northern P. R. Co. v. Babcock, 154 U. S. 190, 
197, 38 L. ed. 958, 960, 14 Snp. Ct. Rep. 978; 
Marshall v. Sherman, 148 N. Y. 9, 34 L. R. A. 
757, 51 Am. St. Rep. 654, 42 N. E. 419; Leucke 
v. Tredway, 45 Mo. App. 507.

New Jersey is not obligated to give the New 
York Superintendent of Banks the same mode of 
procedure under which he may sue in his home 
state. A special tribunal may be designated 
before which the action must be brought and the 
procedure may be circumscribed by regulations 
such as New Jersey deems necessary for the 
orderly procedure of the administration of jus-
tice in its courts.

Plaintiff cites in support of his argument on 
this point the case of Converse v. Hamilton, 224 
U. S. 243, 56 Fed. 749, a suit by a Receiver under 
sequestration proceedings in Minnesota against 
stockholders of an insolvent corporation, which 
stockholders were resident in Wisconsin. The case 
is distinguishable from the case at bar in that 
the Receiver under the Minnesota Statute to 
quote the language of the U. S. Supreme Court 
in this case, ‘ ‘ became a quasi-assignee and rep-
resentative of the creditors, was invested with 
their rights of action against the stockholders,’ ’ 
and further the Receiver was “ clothed with 
adequate title for the occasion.”  The Superin-
tendent of Banks in New York, as above noted, 
does not have such title.

The public policy of the State of Wisconsin 
in that case had not been declared by any
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Statute to be contrary to enforcement of such 
a liability, and an attempt was made to close 
the doors of all the Courts of the State to a 
Receiver attempting to enforce his right of 
action to which he had title. Our situation is 
different in that as above noted the public policy 
has been firmly established, by the Statute, as 
permitting the enforcement of such an obli-
gation in an equitable action. No attempt is 
made to bar any action upon this claim, but 
merely to regulate the mode in which the action 
shall be enforced.

The same reasoning distinguishes the cases 
Selig v. Hamilton, Bernheimer v. Converse, and 
Converse v. Aetna National Bank, cited under 
Point IV  of appellant’s brief, page 46, which 
deal with the same statute which was involved 
in the above case.

The full faith and credit clause only requires 
that the public acts, records and judicial pro-
ceedings of another state be given full faith and 
credit in the courts of another state designated 
for the enforcement of such an obligation under 
the procedure of that state.

V .

The cases cited by appellant under Point V 
of his brief are not applicable.

The appellant, under Point V of his brief, 
has listed, without any detailed statement or 
without careful analysis of the provisions of the 
Statutes in the state of the appointment of the 
liquidating officer, or of the state in which the 
officer was seeking to enforce the assessment lia-
bility, a number of cases from various jurisdic-
tions. Some of these cases have already been
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distinguished in our argument upon the ground 
that there was no vesting of title to the cause 
of action in the liquidating officer, and some of 
them have, and all of them may now, be dis-
tinguished because of the fact that a statute 
directing a mode of procedure by an equitable 
accounting has not confronted the receiver in 
these cases. We submit that whether or not a 
receiver having title to a cause of action, 
(which the New York Superintendent of Banks 
does not have,) can enforce his obligation in 
any other state, has no bearing upon the en-
forceability of this assessment by the appellant 
in the State of New Jersey, and that the cases 
listed under this point are not applicable and are 
impertinent to the issues here involved.

CONCLUSION.

The appellant, Superintendent of Banks of 
the State of New York, has no standing in the 
New Jersey courts as a matter of right, but only 
such privilege as may be accorded him on prin-
ciples of comity.

The action brought by the appellant is clearly 
within the purview of Section 94b of the Cor-
poration Act, being brought for the enforcement 
of a statutory personal liability created by and 
arising from the statutes or laws of another 
state. The appellant’s action is clearly barred 
by the aforementioned section of our Cor-
poration Act, and the appellant is relegated to 
his remedy by an action in the nature of an 
equitable accounting.

Section 94b of the Corporation Act is not un-
constitutional, since it does not deprive ap-
pellant of any property without due process, 
nor deny full faith and credit to the public acts,
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records and judicial proceedings of another 
state, nor does it in any other respect violate 
the provisions of the United States Constitution, 
or the Amendments thereof.

We respectfully submit that for the reasons 
above stated and herein set forth the action of 
the Supreme Court should be in all respects af-
firmed.

Respectfully submitted,

HARRISON & ROCHE,
Attorneys for Defendant-Appellee, 

The Bobdon Company.

ARTHUR H. BISSELL,
Attorney for and of Counsel with 

Defendant-Appellee, Herbert Cooper.

A ugt jst e  R o c h e , J k .,
Of Counsel for The Bobdon Company.

Ch a m b e r l in , K a f e r , W il d s  & J u b e , E s q s ., 
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Of Counsel for The Bobdon Company.
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POINT I

The judgment o f the Supreme Court cor-
rectly applies the law o f this state as it is 
specifically set forth in Section 94-B o f the 
Corporation Act.

Section 94-B of the Corporation Act (which is 
set out at length in appellant’s brief, p. 10), 
expresses in no uncertain terms the policy of this 
state insofar as the statutory personal liability 
of stockholders of a foreign corporation is con-
cerned. The legislature has seen fit to debar any 
suit such as the plaintiff herein has instituted, 
for a very obvious reason, namely, this state 
frowns upon the bringing of an action against a 
stockholder to collect a statutory personal liabil-
ity which has been fixed in an arbitrary or capri-
cious manner. Wherefore the legislature enacted 
that any proceeding brought against a stockholder 
in this state must be in the nature of an equitable 
accounting which would give the stockholder an 
opportunity to be heard, and which proceeding 
would be fair, equitable and just. We respect-
fully submit that Section 94-B of the Corporation 
Act is a far-sighted piece of legislation and is 
aimed at precisely the situation we find in the 
case sub judice, where the plaintiff has seen fit 
to levy an assessment against the stockholders 
of the bank ex parte as a result of his own inves-
tigation without any judicial proceeding and with-
out affording the parties to be charged an oppor-
tunity to be heard.

The appellant has attempted to interpolate 
Section 94-B of the Corporation Act, and is en 
deavoring to place thereon a strained and tor-
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tured interpretation of the policy behind the said 
statute. We respectfully submit that the clear 
language of the statute does not permit of any 
such construction of policy as the appellant 
asserts. It cannot be denied that the appellant 
flies “ directly in the face of our statute”  (Case, 
p. 29) because admittedly the suit is brought “ by 
or on behalf of any creditor”  and “ /or or upon 
any debt, default or obligation of such corpora-
tion.”

The language which we have italicized above 
“ on behalf of any creditor”  and “ for any de-
fault or obligation of such corporation”  answers 
both points made by the appellant on page 11 of 
his brief. This action is brought “ on behalf of 
any creditor”  since “ all creditors”  certainly is 
tantamount to “ any creditor”  and the plaintiff 
professedly represents all creditors. The action 
is brought also “ for * * # any * * * ¿ e_ 
fault or obligation of such corporation,”  since 
were it not the fact that the bank could not pay 
its depositors and its other creditors, there 
would be no necessity for the assessment. Hence 
the action is brought “ for * * * any * * * 
default or obligation of such corporation. ”  Man-
ifestly the plaintiff here does not represent the 
stockholders in this action. His rights are an-
tagonistic to theirs, and to say that he repre-
sents them in a suit against them, is specious. 
It is entirely clear that Section 94-B fits this 
case precisely.

This court has dealt with Section 94-B in the 
case of

Graham v. Fleissnerfs Executors, 107 
N. J. L. 278, 153 A. 526,
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in which case this court pointed out the purpose 
of Section 94-B, and indicated that in its opinion, 
from the clear language of the statute, this 
section was meant to deal with the situation 
of personal liability imposed by the statute of a 
foreign state (which is the precise situation in 
the case sub judice), and that of course this sec-
tion had no bearing whatsoever upon the unpaid 
stock subscription cases which could be insti-
tuted in this state upon the well-settled “ trust 
fund theory.”  In view of that decision in this 
court, we do not consider that the appellant’s 
argument concerning the policy of this state has 
any merit. The policy of our law has been con-
sistently against imposing double liability upon 
stockholders. We do not impose such burden 
even upon stockholders of moneyed corporations 
such as banks and insurance companies, created 
under our own laws.

POINT II 

A

Plaintiff’s remedy is in the Court o f Chan-
cery, which has jurisdiction under Section 
94-B o f the Corporation Act, and the courts 
o f  law have no jurisdiction.

Plaintiff seeks to avail himself of the courts 
of the State of New Jersey, and we respectfully 
submit that plaintiff must comply with the pro-
cedural rules promulgated by our legislature. 
The law of the forum always has governed pro-
cedure.
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See
Northern Pacific RR. Co. v. Babcock, 

154 U. S. 190, at page 197 ; 38 L. Ed. 
at page 960;

Coveil v. Fowler, 144 Fed. 535.

The cases cited by the appellant under this 
point do not support the proposition that lex loci 
shall govern procedure. As a matter of fact, 
Shriver v. Woodbine Savings Bank, 285 U. S. 
467 (Brief, p. 24) is authority for the proposi-
tion that special stautory forms of remedy given 
by the local statute (lex loci) could not be re-
sorted to elsewhere.

We admit that in the absence of statute, the 
plaintiff would undoubtedly have the right to 
resort to any method of procedure allowed by 
the courts of this state, but we respectfully sub-
mit that Justice P a r k e r  correctly interpreted 
Section 94-B as a bar to plaintiff’s right to main-
tain this action at law. As a matter of fact, 
Justice P a r k e r  left the door wide open to the 
plaintiff to remove the cause to the Court of 
Chancery in compliance with Section 94-B (Case, 
p. 32). Plaintiff does not choose to avail him-
self of the procedure in this state because it 
happens not to be to his liking, and he therefore 
seeks to evade the effect of the statute by at-
tacking it on numerous grounds, all of which 
we respectfully submit are without merit.

B

The Court o f  Chancery has exclusive juris-
diction by virtue o f Section 94-B o f the Cor-
poration Act.

The appellant cites McDermott v. Woodhouse 
and Graham v. Fleissner’s Executors, as author-
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ity for the proposition that our Court of Ghan- 
cery will not cast up the assets and liabilities of 
a foreign corporation in order to determine 
whether an assessment should be made against 
stockholders. We do not quarrel with this prop-
osition in so far as the facts in both of these 
cases are concerned. Those two cases dealt with 
liability for unpaid subscriptions to the stock of 
a foreign corporation and the court said, in both 
cases, that it would not entertain jurisdiction 
under the well-settled “ trust fund theory”  where 
the affairs of a foreign corporation were being 
administered in our jurisdiction. But this is 
vastly different from our case where the asserted 
liability is not for unpaid subscriptions, but for 
stockholders’ double liability imposed by a for-
eign statute upon all occupying the status of 
stockholders. In fact this distinction was clearly 
pointed out in the Fleissner case in which Mr. 
Justice P a r k e r , construing 94-B of the Corpora-
tion Act, said that it applied to the latter situa-
tion and not to the former.

Whatever our policy may be regarding casting 
up of assets and liabilities of a foreign corpora-
tion in the stock subscription cases, as laid down 
by our courts, we have, however, the express 
legislative mandate of Section 94-B of the Cor-
poration Act, when we come to deal with stock-
holders’ double liability. This section declares 
for all purposes the policy of our state on this 
subject and our courts are bound thereby.
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POINT III

The due process clause o f the Fourteenth 
Amendment is not violated by Section 94-B 
of the Corporation Act.

At the outset, appellant is barred from assert-
ing that Section 94-B is violative of the due 
process clause of the Fourteenth Amendment of 
the United States Constitution, and is therefore 
unconstitutional and void, because appellant is 
asserting this proposition for the first time in 
this court, the point not having been raised in the 
Supreme Court nor considered by Justice P a r k e r  
below. Appellant is not saved this point by virtue 
of the fact that he attacked Section 94-B as un-
constitutional in the court below, because this 
court has held in the case of

Borough of Park Ridge v. Reynolds, 74 
N. J. L. 449,

that where a statute is attacked as unconstitu-
tional in the Supreme Court upon specific 
grounds, the losing party cannot, on appeal, ad-
vance broader grounds for the purpose of at-
tacking the constitutionality of the particular 
statute. This court said, at page 451:

“ This was the sole attack with respect to 
unconstitutionality in the Supreme Court. 
The objections made in this court on that 
score are much broader, but evidently they 
cannot operate to produce a reversal of the 
judgment of the Supreme Court on other 
grounds than those presented to that court.”

The judgment of the Supreme Court was af-
firmed, and we respectfully submit that the same
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course should be followed by this court in the 
case sub judice.

Aside from this serious technical objection, 
Point III is without substance, for the reason 
that appellant’s argument is based upon falla-
cious premises. In the first place, it is apparent 
from Exhibit A (Hartford Accident & Indem-
nity Co. v. Delta & Pine Land Co.) that appel-
lant assumes that the right which he asserts is 
a vested sacred right based upon a solemn for-
mal contract universally recognized as valid 
and enf or cible in any court of law anywhere. 
Such an assumption is necessary if the case 
cited in Exhibit A is at all applicable, because 
such was the fact in that case.

We respectfully submit that the right of the 
appellant springs from the status of the dé-
fendants as stockholders, and it is a far cry 
from the right asserted by the parties to the 
contract in the Hartford Accident & Indemnity 
Cà. case. Appellant cites the case of

Bernheimer v. Converse, 206 U. S. 516,
as authority for the proposition that the right 
of the appellant is a contractual right (Brief, 
p. 20), but it is significant that the court went 
on to say t(although the obligation is not en-
tirely contractual and springs primarily from 
the law creating the obligation.”  Certainly the 
nature of such a right is not clear and free 
from doubt.

In taking the above position with respect to 
the nature of appellant’s rights, we rely strongly 
upon the learned comment of that great jurist, 
Justice H o l me s , who appended the following 
opinion to the above cited case of Bernheimer 
v. Converse, which is short enough to be set out 
at length. 206 U. S. 535:
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“ I regret that the court has thought it \
unnecessary to state specifically what con- 

r tract the stockholder is supposed to have 
made, as different difficulties beset the dif-
ferent views that might be taken. It seems 
to me hard to reconcile the construction 
adopted with that given to the stronger 
words of Sec. 5151 of the national bank 
act (U. S. Rev. Stat. Sec. 5151, U. S. Comp.
Stat. 1901, p.- 3465) in McClaine v. Rankin,
197 U. S. 154, 161, 49 L. Ed. 702, 25 
Sup. Ct. Rep. 410. But, under the circum-
stances, I shall say no more than that I 
doubt the result.”  (Italics ours.)

The above constitutes the first ground of dis-
tinction between the Hartford Accident case, 
and the case sub judice. The next distinction 
lies in the fact that the statute of this state 
does not bar the action asserted by the plain-
tiff against the defendants. It merely promul-
gates a rule of procedure, which we submit is 
well within the province of the legislature of 
the state of the forum, and does not violate 
any principle of constitutional law. In the 
Hartford case, the Mississippi statute destroyed 
the vested bar to the action which the contract 
created, whereas the New Jersey statute affirma-
tively establishes the right of the plaintiff to 
maintain the action by setting forth the manner 
in which the action must be brought.

The argument advanced by the appellant that 
the New Jersey statute is arbitrary and un-
reasonable is without substance. This can best 
be demonstrated by indicating that if instead of 
a large number of stockholders and creditors, 
there were but five stockholders and ten creditors, 
the procedure outlined by. Section 94-B would be 
perfectly adequate and would not be character-
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ized as unreasonable or arbitrary. The for-
tuitous circumstance that in the particular case 
the procedure is more difficult and complicated, 
by reason of the factual situation existing there-
in, does not furnish a basis for an argument that 
the statute is unreasonable or arbitrary. If this 
argument were sound, we would constantly be 
faced with the question “ where shall we draw 
the lin e r ’ Shall we say one hundred fifty cred-
itors and stockholders would make the statute 
arbitrary, and so on ad infinitum.

As a matter of fact, we respectfully submit 
that if the State of New York had such a statute, 
as many other states have, the plaintiff would of 
necessity be compelled to comply with it in order 
to levy the assessment against stockholders, and 
in this manner satisfy the due process clause of 
the United States Constitution by affording all 
creditors and stockholders an opportunity to be 
heard in a judicial proceeding, the purpose of 
which is to affix and impose a liability upon each 
stockholder of the corporation. The argument of 
hardship would be accorded no weight in the 
New York courts should the plaintiff have ad-
vanced it there.

The appellant mentions in his brief the fact 
that he has instituted suit in Pennsylvania and 
Connecticut, and that in each of these jurisdic-
tions his right to maintain the action was upheld. 
We respectfully submit that these decisions are 
not stare decisis for this court, for the obvious 
reason that neither Connecticut nor Pennsylvania 
has any legislation similar to Section 94-B of the 
Corporation Act. The same applies with equal 
force to the decision of the New York courts with 
respect to appellant’s rights.
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POINT IV

Section 94-B o f the Corporation A ct does 
not violate the fu ll faith and credit clause o f 
the Constitution o f the United States.

Appellant asserts that Section 94-B is  mill and 
void because of the fact that it violates Article 4, 
Section 1 of the Constitution of the United States, 
popularly known as the full faith and credit 
clause. In support of this contention, appellant 
cites several cases including Converse v. Hamil-
ton, Rolfe v. Rundle, and others. We have exam-
ined all of the cases cited by appellant and find 
that each case is distinguishable from the case 
sub judice, on exactly the same basis. In each 
of the cases cited we find that the assessment 
against the stockholder was made in accordance 
with and pursuant to a judicial proceeding in 
which the stockholder was made a party, and 
after judicial hearing a judicial decree was actu-
ally entered in a court o f record adjudicating the 
right of the receiver of the insolvent corporation 
as against the stockholder. Obviously such pro-
ceedings must be given full faith and credit in 
every state in the United States, and if such were 
the situation in the case sub judice, the courts of 
this state would give full faith and credit to the 
plaintiffs asserted right, but it is clear from the 
allegations of the complaint herein filed that 
there never was any judicial proceeding, there 
was no hearing, there was no judicial determina-
tion of the amount to be assessed against each 
stockholder and, finally, there was no judicial 
decree adjudicating the amount due from each 
stockholder. From all that appears from the
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complaint, the Superintendent of Banks of the 
State of New York may have acted arbitrarily 
and capriciously, and he may have seen fit to 
have placed an assessment against each stock-
holder for the full amount from some ulterior 
imotive and not in compliance with the statute 
for the purpose of paying the creditors of the 
bank. Such action cannot possibly be considered 
as a judicial proceeding entitled to full faith and 
credit in the courts of a sister state.

Conversely if such action was accorded full 
faith and credit in the courts of every other state, 
it would be a denial of due process to the stock-
holder.

See:

Coe v. Armour Fertilizer Works, 237 U.
S. 413; 59-60 L. Ed. 1027,

in which case an execution issued against a stock-
holder of a Florida corporation pursuant to the 
Florida law, which provided that where an execu-
tion issued against a corporation and was re-
turned unsatisfied, the judgment creditor could 
levy execution against any stockholder o f the cor-
poration for the unpaid stock subscription. The 
United States Supreme Court held that such a 
statute was violative of the Fourteenth Amend-
ment, since no hearing was afforded to the stock-
holder who was thereby deprived of his day in 
court and could not interpose any personal de-
fenses or question the validity of the judgment. 
The court said, at page 424:

“ Nor can extra-official or casual notice, 
or a hearing granted as a matter of favor 
or discretion, be deemed a substantial sub-
stitution for the due process o f law that the 
constitution requires.’ ’
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No greater hearing was afforded to the de-
fendants by the plaintiff than is held to be a 
denial of due process by the United States 
Supreme Court in the above cited case.

The contention of appellant that Section 94-B 
is a violation of the full faith and credit clause 
is further vulnerable on the ground that where 

.a plaintiff seeks to assert a right in a foreign 
jurisdiction, he cannot compel the courts of the 
forum to assume jurisdiction and hear the cause 
where they are prohibited from so. doing by 
statute of the forum, by resorting to the full 
faith and credit clause o f  the Constitution. In 
other words, it is well settled that the law of 
the forum cannot be compelled to set up ma-
chinery to enforce every right created by every 
statute of each state in the Union. Mr. Justice 
B r a n d e is  states the rule in the case of

Bradford Electric Co. v. Clapper, 286 
U. S. 145, 76 L. Ed. 1026,

as follows:

“ It is true that the full faith aud credit 
clause does not require the enforcement of 
every right conferred by a statute of an-
other state. There is room for some play 
of conflicting policies. Thus, a plaintiff suing 
in New Hampshire, on a statutory cause of 
action arising in Vermont, might be denied 
relief because the forum fails to provide a 
court with jurisdiction of the controversy 
(citing cases); or because it fails to pro-
vide procedure appropriate to its determi-
nation (citing cases); or because the en-
forcement of the right conferred would be 
obnoxious to the public policy of the forum 
(citing cases); or because the liability is 
deemed a penal one (citing cases).”
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The legislature of the State of New Jersey 
has undertaken to set up machinery for the 
enforcement of the right which plaintiff asserts 
against these defendants, and we respectfully 
submit that plaintiff cannot compel the courts 
of this state to assume jurisdiction over liti-
gation in such manner and in such forum which 
the supreme power of the statute has denied it. 
We insist that plaintiff must avail himself of 
the procedure as laid down by the statute of 
this state.

POINT V

W e admit that whatever right the plaintiff 
has is a transitory right.

We agree with appellant that such right as 
he has is transitory and enforcible in this state, 
but we respectfully submit that it is enforcible 
only in the manner in which the legislature of 
this state has provided by Section 94-B of the 
Corporation Act.

CONCLUSION

It is respectfully submitted that the judg-
ment of the Supreme Court is sound in all 
respects, and that it should be affirmed.

Respectfully submitted,

G r o s s  & G r o s s ,
Attorneys and of Counsel with 

Defendant-Appellee, Emanuel Gross.

B e n j a m i n  G r o s s ,
Of Counsel.
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In tliis suit, plaintiff seeks to enforce against tlie 
defendants tlie full extent of their liability under 
said law, that is to say, an amount equal to the 
total par value of shares of stock held by the de-
fendants, respectively.

Defendants moved to strike out the complaint 
on the various grounds set forth in the Notice of 
Motion printed in the State of Case. After a 
hearing on the motion, Justice Parker ordered the 
complaint stricken, and the entry of judgment in 
favor of the defendants and against the plaintiff.

The argument hereinafter set forth takes up sep-
arately the various grounds upon which defend-
ants’ motion rested and discusses in appropriate 
places the counter-arguments advanced by plain-
tiff-appellant in its Brief.-



3

P O I N T  I .

The provisions o f Section 94b of the Corpora-
tion Act o f the State o f New Jersey preclude and 
prohibit the maintenance o f this suit.

Section 94b of our Corporation Act provides as 
follows:

“ No action or proceeding shall be maintained 
in any court of law of this State against any 
stockholder, officer or director of any domestic 
or foreign corporation by or on behalf of any 
creditor of such corporation to enforce any 
statutory personal liability of such stockholder, 
officer or director for or upon any debt, default 
or obligation of such corporation, whether such 
statutory personal liability be deemed penal or 
contractual, if such statutory personal liabil-
ity be created by or arise from the statutes or 
lawTs of any other state or foreign country, and 
no pending or future action or proceeding to 
enforce any such statutory personal liability 
shall be maintained in any court of this State 
other than in a nature of an equitable account-
ing for the proportionate benefit of all parties 
interested, to which such corporation and its 
legal representatives, if any, and all of its 
creditors and all of its stockholders shall be 
necessary parties.”

N. J. Statutes, Vol. 2, page 1656.

The applicability of the foregoing statutory pro-
vision, by its express terms, to the action at bar, is 
too plain to admit of doubt. The provision of our 
statute speaks of a suit against “any stockholder 
* * * of any * * * foreign corporation.” The de- 
fendants-appellees in this action are sued as stock-
holders of the Bank of United States, which is a 
foreign corporation, to wit, a corporation of the 
State of New York. Our statute refers to an action 
brought “on behalf of any creditor of such corpo-
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ration.” This action is brought on behalf of the 
creditors of the Bank of United States. That this 
is so is demonstrated by the pertinent provisions 
of the New York Banking Law, and is declared by 
the pronouncements of the New York courts re-
lating thereto.

Section 80 of the New York Banking Law 
provides as follows:

“ Whenever a liability of stockholders for the 
amount of their respective shares of any such 
corporation exists, and the superintendent has 
duly taken possession of the property and 
business of such corporation, and has duly 
notified creditors to present and make proof 
of their respective claims and the last day 
to present such claims has expired, and he 
has determined from his examination of its 
affairs that the reasonable value of the assets 
of such corporation is not sufficient to pay its 
creditors in full, he may enforce the individual 
liability of such stockholders in whole or in 
part, * * * ”

Manifestly, the enforcement of the liability of 
the stockholders is for the benefit of creditors; 
hence, the suit which, by the very same section, the 
Superintendent of Banks is authorized to bring 
against stockholders is an action on behalf of cred-
itors of the bank. Indeed, the matter is put be-
yond the possibility of dispute by a later provision 
of the very same section of the law in question, 
which provides that if the Superintendent refuses 
to institute such a suit “ upon proper request in 
writing made by any creditor * * * such action or 
proceeding may be taken by any creditor of the 
bank.” That such suit by the Superintendent of 
Banks is brought by him on behalf of the creditors 
of the bank is declared by the New York courts 
in the cases o f :



Van Tuyl v. Lewis, 150 N. Y. Supp. 786 
and

Van Tuyl v. Schwab, 150 N. Y. Supp. 786
To the same effect is the case of:

Assets Realization Co. v. Howard, 211 N. 
Y. 430, at page 442.

As a matter of fact, under previously existing 
provisions of the Banking Law of New York, which 
likewise authorized the Superintendent of Banks 
to bring such a suit but did not (as now) express-
ly provide that such suit should be brought only 
by him (except in case he refuses to sue, as above 
stated), it was held by the New York Court of 
Appeals that a creditor also had a right to bring 
such a suit.

Hosier Safe Co. v. Guardian Trust Co., 
208 N. Y. 524

In using the phrase “on behalf of any creditor/' 
our legislature obviously had in mind and had ref-
erence to just such a suit as the present one brought 
by the Superintendent of Banks of New York, as 
well as to a suit which might be brought by the re-
ceiver of such a bank in similar circumstances, for 
statutory provisions similar to that in the New 
York Banking Law in question had been in ex-
istence in many states for a long period of time 
prior to the date of the enactment of our statute 
(1897). Indeed, in New York such a liability was 
imposed upon stockholders of a banking corpora-
tion as.early as the Constitution of 1846, which was 
made effective by statutory enactment in the year 
1849,

U. S. Fire Insurance Co. et als. 18 N. Y. 
199;

and in New York a suit to enforce such stockhold-
ers’ liability was authorized to be brought by the 
receiver of the bank as far back as 1849,
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Person, et al. v. Gardner, et al. 56 N. Y. 
Supp. 822.

In passing, it should be remarked that the sug-
gestion of plaintiff’s counsel that the phrase “ on 
behalf of any creditor” is applicable only to a suit 
on behalf of one creditor, is not only inherently un-
reasonable but is completely overcome by control-
ling authority.

In re: Carson v. Scully, 90 N. J. Law 295 our 
Court of Errors and Appeals had occasion to con-
strue the word “any” as used in a statute and held 
that:

“ The word ‘any’ means ‘one out of many’ 
* * * and is given the full force of ‘every’ 
or ‘all.’ (at page 299).

The same definition of “any” was adopted by the 
United States Supreme Court in the case of

McMurray v. Brown, 91 U. S.. 265.

Taking up the language of our statute, further, 
we come to the clause “action * * * to enforce any 
statutory personal liability of such stockholder.” 
That the action at bar is one to enforce a “ statu-
tory liability” is established by the plaintiff-appel-
lant’s complaint itself, which bases the suit entirely 
upon the above quoted provisions of the New York 
Banking Law. The very language of those statu-
tory provisions (hereinabove quoted) manifests the 
creation by the New York Legislature of a new lia-
bility, and not the mere recognition of a pre-exist-
ing one. Of course, the liability did not exist at 
common law. Our own Supreme Court in the case 
o f :

Salt Lake City National Bank v. Hen-
drickson, 40 N. J. Law 52

declared that :
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“ The personal liability of the officers and 
stockholders of a corporation, for a debt con-
tracted by the corporation, must, of necessity, 
be the creature of a statute. Personal respon-
sibility of stockholder is inconsistent with a 
body corporate at common law, and can arise 
only out of some positive prescription by legis-
lative act.” (at pages 54 and 55).

The words “personal liability” contained in our 
statute aforesaid are exactly synonomous with the 
words “individual liability” as contained in Sec-
tions 80 and 120, respectively, of the Ne.\v York 
Banking Law, Supra; the word “ personal” means 
the same as “ individual.”

Genung v. Best, 100 N. J. Eq. 253 
and

48 Corpus Juris, 1045.

The liability dealt with by our statute is therein de-
fined as “a liability * * * for or upon any debt, de-
fault or obligation of such corporation” ; the lia-
bility mentioned in the New York Banking Law is 
therein stated to be “ liability * * * for the contracts, 
debts and engagements of the bank.” If the lan-
guage of these two phrases is not exactly synono-
mous, as we believe it is, then it is certain that the 
broader signification must be accorded to the lan-
guage of our own statute, which, undeniably, in-
cludes everything that could possibly be intended 
by the quoted language of the New York law.

That the action at bar is one “ to enforce” such a 
liability needs no argument, for this action is 
brought by the Superintendent of Banks of Newr 
York under a New York statute, which expressly 
speaks of such a suit as being one “ to enforce the 
individual liability” of the stockholders.

The statement made by plaintiff-appellant’s 
counsel on page 11 of their brief, that
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“ This action is not brought against a stock-
holder ‘for or upon any debt, default or obliga-
tion of such corporation’—The Bank of United 
States.”

misrepresents the language of our statute, making 
it appear as if our statute prohibited an action 
against a stockholder “ for or upon any debt, de-
fault or obligation of such corporation,” whereas 
in truth and in fact our statute prohibits an action 
against a stockholder “ to enforce any statutory 
personal liability of such stockholder, officer or di-
rector for or upon any debt, default or obligation 
of such corporation.”

It is, therefore, plain upon the very face of things 
that Section 94b of our Corporation Act is, by its 
very terms, precisely applicable to the case at bar. 
Nor can its applicability be escaped by the plaintiff- 
appellant through any effort of interpretation. For 
the principle is long settled by the decisions of our 
state that when the words of a statute and their 
meaning are clear, and they are not rendered dubi-
ous by the context, they cannot be controlled by 
judicial construction.

McGowan v. Metropolitan Life Insurance 
Co. (Court of Errors and Appeals) 60 
N. J. Law 198.

State v. Woodruff, 68 N. J. Law 89.
In re City of Passaic, 94 N. J. Law 384.

In the case o f :

Douglass v. Chosen Freeholders of Essex 
County, 38 N. J. Law 214,

the court, at page 216, says:

“ But, placing tthe question in a legal light,. 
all these considerations in their present con-
nection, are of no weight whatever, for the law-
makers, with respect to the point involved, have



expressed their purpose in language so plain 
that no argument derived from induction can 
be of any avail. Where that which is directed 
to be done is within the sphere of legislation, 
and the terms used clearly express the intent, 
all reasoning derived from the supposed in-
convenience, or even absurdity of the result, 
is out of place. It is no province of the courts 
to supervise legislation, and keep it within 
the bounds of propriety and common sense, so 
that even if in this case it could be demon-
strated that the regulation in question was 
incommodious, or even hurtful, an appeal for 
relief to the judicial power would be utterly 
in vain.”

In the case o f :

Van Kleelc v. O’Hanlon, 21 N. J. Law 582 
(Court of Errors and Appeals)

the court, at page 591, says:

“ The supposed general intention of the 
legislature is to be considered in due subser-
vience to the actual language used;  and the 
language is not to be strained to support such 
supposed intention.”

In the case o f :

Rudderow v. State, 31 N. J. Law 512, 
(Court of Errors and Appeals)

the court, at page 515, says:

“ No principle is better settled, or more im-
portant to be faithfully adhered to by courts 
called upon to enforce written statutes, than 
that in the absence of ambiguity in the lan-
guage used, no exposition shall be made which 
is in opposition to the express words; or as 
the maxim is sometimes expressed, it is not 
allowed to interpret what has no need of in-
terpretation. The rule, with its limitation, 
is stated by Judge Washington in the case of 
United States v. Fisher, 2 Cranch. 399, as fol-



10

lows: ‘Where a law is plain and unambiguous, 
whether it be expressed in general or limited 
terms, the legislature should be intended to 
mean what they have plainly expressed, and 
consequently no room is left for construction!”

In McGowan v. Metropolitan Life Insur-
ance Co., 69 N. J. Law 198 (Court of 
Errors and Appeals)

the court, at page 200, says:

“ It may be true, as argued, that this act 
works confusion; that it produces absurd re-
sults; that it never would have been enacted 
if its consequences had been foreseen. But 
whence arises any authority in the judicial 
department to nullify legislative action be-
cause of these or similar reasons? Admitting 
without examination the force of all these 
criticisms of the act, it still remains as a per-
fectly plain and explicit legislative mandate 
to be obeyed accordingly until it is repealed 
by the authority that brought it into exist-
ence.”

In the case of
State v. Woodruff, 68 N. J. Law 89, 

the court, at page 93, says:

“ The intention of the legislature is to be 
collected from the words they employ. Where 
there is no ambiguity in the words there is no 
room for construction.”

In the case of
In re City of Passaic, 94 N. J. Law 388, 

the court, at page 386, says:

“Where an act is plain and unambiguous in 
its terms the rule is fundamental that there is 
no room for judicial construction, since the 
language employed is presumed to evinco the 
legislative intent. Douglass v. Freeholders, 
38 N. J. L. 214; State v. Brewster, 42 Id., 125; 
Heston v. Atlantic City, 93 Id. 317.”
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In the case of
In re Hudson County, 144 Atl. 169 (Court 

of Errors and Appeals)

the court, at page 174, says:

“ The language under discussion is so obvious 
in its meaning that there is no occasion for ex-
ploring the intention of the draftsmen of the 
Constitution. In fact it is not permissible. It 
is quoted only because counsel refers to it.

The Supreme Court In re Murphy, 23 N. J. 
Law, 180, held that the intention of the drafts-
man of a statute, or of the Legislature who 
passed it, not expressed in the statute itself, 
affords no legitimate ground to control or in-
fluence the judicial construction of it.

“And the Supreme Court, in State tL Sooy, 
38 N. J. Law, 324, speaking by Chief Justice 
Beasley, used the following significant lan-
guage, at page 327: ‘In construing laws, the 
court is bound by legal rules, and, in order 
to discover the legislative intent, we must look 
to the statutory language alone, in its applica-
tion to its subject. We cannot go for such a 
purpose to the journals or debates of the Leg-
islature, nor to our own memory; the statute 
must speak for itself, and we cannot add a 
syllable to what it speaks.’ ”

By the authority of these decisions, any argument 
that plaintiff-appellant’s counsel might conceive, 
which seeks to arrive at the intention of our legis- 
lature in this enactment by a process of conjecture 
and supposition, disregarding the plain language 
of the act, is utterly condemned and precluded.

Therefore, plaintiff-appellant’s conjectural as-
sertion (on pages 11 and 12 of their brief) that Sec-
tion 94b was designed and intended only to pre-
vent actions by individual creditors, does not even 
need to be considered. But if it were necessary to 
deal with this contention, a complete and rea dy re-
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futation would be furnished by the fact that the 
later portion of Section 94b of our 'Corporation 
Act prohibits categorically the maintenance of any 
action at law “to enforce any such statutory per-
sonal liability” by whomsoever brought, viz:

“  * * * and no pending or future action
or proceeding to enforce any such statutory 
personal liability shall be maintained in any 
court of this state other than in a nature of 
an equitable accounting for the proportionate 
benefit of all parties interested, to which such 
corporation and its legal representatives, if 
any, and all of its creditors and all of its stock-
holders shall be necessary parties.”

By this language the Legislature of our state 
makes two things unmistakably plain:

1. By enacting Section 94b of our Corporation 
Act, supra, our Legislature was prohibiting all 
actions at law to enforce a stockholder’s statutory 
liability, whether brought by or on behalf of one 
creditor or all creditors;

2. That it was requiring that all actions to en-
force such a liability should be brought for the bene-
fit of all parties interested and should be in the 
nature of an equitable accounting.

Consequently, any question as to whether or not 
the earlier portion of Section 94b, prohibiting the 
bringing of any action at law “by or on behalf of 
any creditor,” prevents only a suit by or on behalf of 
a single creditor and not one by or on behalf of 
all creditors, is plainly academic and immaterial.

In arguing that Section 94b of our Corporation 
Act was passed only to prevent suits by a single 
creditor against a stockholder, plaintiff-appellant’s 
counsel cites, inter alia, the cases of
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Western National Bank v. Reckless, 96 
Fed. 70, 

and
Henley v. Meyers, 215 U. S. 373; 54 L. Ed. 

240,

(plaintiff-appellant’s brief, pages 11 and 12). 
Neither of the cases lends the remotest vestige of 
support to the argument.

In the first of the two cited cases, the Court 
held that Section 94b of our Corporation Act did 
not prevent an action in New Jersey to enforce the 
statutory liability of a New Jersey stockholder of a 
foreign corporation, where plaintiff’s cause of ac-
tion against defendant had existed prior to the en-
actment of Section supra, for the reason that 
to hold otherwise would violate the provision of the 
New Jersey Constitution forbidding the Legisla-
ture to enact a law impairing the obligation of con-
tract.

The Court was of the opinion that a denial of 
plaintiff’s right to bring suit in this state would 
deprive him of a remedy which was available to 
him against defendant in New Jersey previous to 
1897 and, therefore, would impair the obligation 
of his contract with the defendant antecedent to 
the date of said enactment, the fact being that 
plaintiff was a creditor of the said corporation and 
the defendant one of its stockholders a number of 
years prior to the enactment of Section 94b, supra.

The second of the cited cases (Henley v. Meyers, 
supra), was a suit in a Kansas court by the receiv-
er of a Kansas corporation against a Kansas resi-
dent to enforce against the defendant, as stockhold-
er of said corporation, his statutory liability for 
the corporation’s debts. Defendant contended that 
when he became a stockholder, the Kansas law did 
not provide for the enforcement of such' a liability 
by a receiver, but only by a creditor, and that the
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Subsequent amendment of the law in that regard 
was, as to him, unconstitutional, because it Impaired 
the obligation of his contract. The Court held to 
the contrary.

Obviously, neither of the cited cases is in point 
on plaintiff-appellant’s argument aforesaid.

Section 94b of our Corporation Act has previous-
ly been applied in this state to a case exactly like 
the one at bar, and held to prohibit the mainten-
ance of the action. That was the case of :

Cochrane v. Morris, 10 N. J. Mise. 82,
15 Atl. 652 (S. Ct. 1931).

In that case the liquidator of a Florida bank brought 
suit at law against the defendant as the record 
stockholder of stock in such bank for one hundred 
per cent (100%) assessment based upon a Florida 
statute, which provided:

“ Stockholders of every banking company 
shall be individually responsible, equally and 
ratably and not for one another, for all con-
tracts, accounts, debts and engagements of 
such company to the extent of the amount of 
their stock therein at the par value thereof, in 
addition to the amount invested in such 
shares.”

In referring to the said case of Cochrane v. Mor-
ris, supra, plaintiff-appellant’s counsel say (plain-
tiff-appellant’s brief, page 13) :

“ In that case Judge Oliphant struck out an 
answer filed to a complaint based upon a cause 
of action similar to the one at bar. The Court 
relied upon Western National Bank v. Keck- 
less, 96 Fed. Rep. 82, and Marshall v. Sherman, 
148 N. Y. 9.”

Counsel errs in saying that the Court “ relied upon” 
the two last-mentioned cases. On the contrary, the 
Court based its decision on the express provisions 
of Section 94b of our Corporation Act. The Court
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referred to the case of Western National Bank v. 
Reckless, supra, only to distinguish it by saying 
of it :

* * * the suit was based on the defend-
ant’s statutory liability, and section 94b of 
the Corporation Act was raised as a defense 
by way of demurrer. The court overruled the 
demurrer, holding in that particular case that 
the statute was passed subsequent to the crea-
tion of the statutory liability, and therefore 
constitutional provisions prevented its use as 
a defense.”

The Court’s reference to the case of Marshall v. 
Sherman, 148 N. Y. 9, can only be understood as an 
argument (albeit obiter dicta) in favor of the jus-
tice of requiring (as Section 94b of our Corpora-
tion Act does) that a stockholder’s statutory lia-
bility be enforced only in a court of equity, for the 
Court, immediately after mentioning the cited case, 
says:

“ Justice requires that a stockholder at best 
pay only his proportionate share of the lia-
bilities and that can only be determined in a 
proper proceeding in a court of equity, which 
the statute contemplates.”

Consequently, to say, as plaintiff-appellant’s 
counsel do, that the Court, in the case of Cochrane 
v Morris, supra, relied upon the case of Marshall 
v. Sherman, is demonstrably inaccurate.

The case of Marshall v. Sherman, supra, more-
over, has no pertinence whatever to the question 
presented in the case at bar. For in that case, 
where the Court denied the right of a creditor of a 
foreign corporation to enforce in the courts of New 
York the statutory liability of a stockholder resid-
ing in New York, the decision was based, not upon 
a prohibitory statute (of the forum state), as in 
the case at bar, but upon the grounds that:



16

“ It is a principle of universal application, 
recognized in all civilized states, that the 
statutes of one state have, ex proprio vigore, 
no force or effect in another. The enforcement 
in our courts of some positive law or regula-
tion of another state depends upon our own 
express or tacit consent.”

and that
“ It belongs exclusively to each sovereignty to 
determine for itself whether it can enforce a 
foreign law without, at the same time, neglect-
ing the duty that it owes to its own citizens or 
subjects.”

Whether or not that case would be authority for 
a refusal by our courts to entertain plaintiff’s suit 
if Section 9J/b of our Corporation Act did not exist, 
or whether in such hypothetical circumstances the 
cited case could be distinguished from the case at 
bar, is a purely academic question, the solution of 
which would be a matter of complete indifference 
to the determination of this case. For the same rea-
son, it is unnecessary to consider the case of 
Howarth v. Angle, cited by counsel.

In another case in our courts, Section 94b of the 
Corporation Act was unsuccessfully invoked by a 
defendant, viz: the case of Graham v% Fleissner's 
Executors, 107 N. J. Law 278, 153 Atl. 525; where 
the Court held that that section was inapplicable 
to that case. The action there was one brought by 
a trustee in bankruptcy of an insolvent Delaware 
corporation, to collect from stockholders of a cor-
poration resident in this state, the.amount which 
had been assessed against them by the bankruptcy 
court on the ground that their stock was not fully 
paid for. The liability sought to be enforced, there-
fore, was clearly a common law liability and not a 
statutory liability, and for that reason our court 
held that the case did not come within the provi-
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sions of Section 94b. The Court, remarking that 
the said provision related only to a “ statutory per-
sonal liability” said:

“ the phrase ‘statutory personal liability’ in 
the statute means personal liability imposed 
by statute extra the common law liability to 
make up a deficit of par value;  i. e., the so- 
called ‘trust fund’ theory of capital stock. 
Johnson v. Tennesseee Oil Co., 74 N. J. Eq. 
32, 37, 69 A. 788.”

The case, therefore, is clearly distinguishable from 
the case at bar.
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P O I N T  I I .

An action at law cannot be maintained in our 
Courts to enforce the stockholders1 liability un-
der the New York Banking Law because such a 
suit requires the Court to determine the value of 
die assets o f the bank and the amount o f its lia-
bilities, and involves the possibility o f ,a deter-
mination by the Court that the amount of the 
assessment made by the Superintendent of 
Banking is excessive and that a smaller assess-
ment against the stockholders should be made, 
which matters and questions can only be ade-
quately and properly dealt with by a Court of 
Equity.

Under Point II of plaintiff-appellant’s Brief, 
counsel, although they do not say so, undertake to 
deal with the above stated proposition advanced by 
defendant-appellee on the motion to strike out the 
complaint, a proposition, be it noted which is sepa-
rate from and independent of the proposition that 
plaintiff-appellant’s suit is prohibited by Section 
94b of the Corporation Act. Since plain tiff-appel-
lant’s argument is thus necessarily responsive, we 
shall set forth our own argument before taking up 
that of plaintiff-appellant’s counsel under this 
Point.

This suit is brought by plaintiff-appellant pur-
suant to the authority conferred on the Superin-
tendent of Banks of New York to enforce a stock-
holder’s liability under the statute, by Section 80 
of the New York Banking Law. That section is 
as follows:

“Whenever a liability of stockholders for the 
amount of their respective shares of any such 
corporation exists, and the superintendent has 
duly taken possession of the property and busi-
ness of such corporation, and has duly notified
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creditors to present and make proof of their 
respective claims and the last day to present 
such claims has expired, and he has determined 
from his examination of its affairs that the 
reasonable value of the assets of such corpo-
ration is not sufficient to pay its creditors in 
full, he may enforce the individual liability of 
such stockholders in whole or in part. In case 
he determines to enforce such liability, he shall 
make demand in writing upon such stockhold-
ers by causing such demand to be enclosed in 
sealed envelopes addressed and mailed, post-
age prepaid, to said respective stockholders at 
their last known places of address as the same 
appear upon the stock ledger of such corpo-
ration or at their last known address if no 
address appears in said ledger. Such demand 
shall state the total amount assessed by the 
superintendent against the stockholders and 
the equal and pro rata share assessed against 
each stockholder for each share of stock, and 
the total amount of such assessment for all 
the shares of stock of such stockholder. Such 
demand shall also fix a date, not earlier than 
thirty days from the date of such notice, upon 
which such stockholder shall be required to 
pay such assessment to the superintendent. 
In case any such stockholder shall fail or 
neglect to pay such assessment within the time 
fixed in said notice, the superintendent shall 
have a cause of action, in his own name, as 
superintendent of -banks, against such stock-
holder either severally or jointly with other 
stockholders of such corporation, for the 
amount of such unpaid assessment or assess-
ments, together with interest thereon from the 
date when such assessment was, by the terms 
of said notice, due and payable. In any such 
action, the written statement of the superin-
tendent, under his hand and seal of office, recit-
ing his determination to enforce the individual 
liability, or any part thereof, of such stock-
holders, and setting forth the value of the as-
sets of such corporation and the liabilities 
thereof, as determined by him after examina-



tion and investigation, shall be presumptive 
evidence of such facts as therein stated.”

It is at once apparent that this provision of law 
prescribes a distinctly extra-judicial procedure 
whereby (1) the superintendent of banks deter-
mines the reasonable value of the assets, (2) passes 
upon creditors claims and determines the amount 
of the bank’s liabilities, (3) makes an assessment 
against stockholders of the amount which he finds 
necessary to make up the deficiency between assets 
and liabilities which he has ascertained and deter-
mined. Now, it is incontestable that these deter-
minations of fact by the superintendent of banks, 
which he is empowered by this statute to make, 
can have no binding effect upon stockholders in the 
courts of other States; for the Superintendent is 
not a court but a mere administrative official. Thus, 
the assessment by the superintendent, under this 
provision, is to be contrasted with an assessment 
made by a court in a sequestration suit in which 
the court itself adjudicates all matters necessary 
to fix the amount of stockholders’ liability, as was 
the case, for instance, in Converse v. Hamilton, 56 
L. Ed. 749. Indeed, the very provisions of this 
Section of the New York Law make it clear that 
the Superintendent’s determinations, aforesaid, are 
extra-judicial, because the section provides that in 
an action brought by the Superintendent to enforce 
such assessment :

“ the written statement of the superintend-
ent, under his hand and seal of office, recit-
ing his determination to enforce the individual 
liability, or any part thereof, of such stock-
holders, and setting forth the value of the as-
sets of such corporation, and the liabilities 
thereof, as determined by him after examina-
tion and investigation, shall be presumptive 
evidence of such facts as therein stated.”
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In other words, the statute plainly recognized and 
contemplates that in an action against the stock-
holder, the Superintendent will have to prove the 
value of the assets of the corporation, and the 
amount of its liabilities, in order to make out a 
case against the stockholder; and the above quoted 
provision merely facilitates such proof by him, by 
according to his written statement in that regard, 
the character of presumptive evidence. That the 
provisions of this Section were not intended to 
foreclose a stockholder in such suit from taking 
issue with the Superintendent’s allegations as to 
the amount of the bank’s liabilities, and the value 
of its assets, is not only evinced by the very pro-
vision which constitutes the superintendent’s writ-
ten statement “ presumptive evidence” of such facts, 
but it is declared by the New York Court of Appeals 
in the case o f :

Assets Realization Co. v. Howard 
211 N. Y. 430

where the Court, in dealing with a suit to enforce 
the stockholders’ liability says:

“ But whatever the technical nature of the 
liability may be, there can be no question that 
in its practical aspects and consequences it is 
of a secondary and exceptional character 
which is developed only by the unusual con-
tingency that the corporation has become in-
solvent and unable to pay its debts.

* * * Therefore, it comes about that un-
less in the action to charge him the stockholder 
may dispute and try the issue of indebtedness, 
he may very easily and probably be subjected 
to this onerous and unusual liability and com-
pelled to pay an alleged debt which never 
existed and which has never been contested.”

Although the suit in that case was instituted by 
a judgment creditor of the bank instead of the su-
perintendent of banks, as here,, the principle in-
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volved was identical, namely, the right of the stock-
holder to take issue on those facts whose existence 
were conditions precedent to the accrual and ascer-
tainment of his liability.

But this provision of the New York statute in-
vesting the Superintendent’s written statement with 
the character of “ presumptive evidence” is one 
which, on elementary principles, is not binding 
upon and would not be recognized by the courts 
in other states. It is a mere rule of procedure. 
Obviously, the Legislature of one state cannot, by 
saying that a certain written statement shall be 
prima facie evidence of the truth of that which it 
asserts, impose upon the courts of other states an 
obligation to treat that written statement as even 
competent evidence in its own courts, let alone ac-
cord it the probative effect of prima facie evidence.

Plainly, such a statement is not merely hearsay, 
but is hearsay with reference to a matter as to 
which the writer, himself, (the Superintendent of 
Banks) even has no personal knowledge.

Now, inasmuch as the Superintendent’s written 
statement aforesaid would not be accorded the char-
acter of prima facie evidence in the courts of other 
states, it follows that in our courts of law, compe-
tent primary evidence as to such facts would have 
to be adduced by the Superintendent of Banks, and, 
of course, opposing evidence could be adduced by 
the defendant stockholders. Consequently, our 
court of law not only would be called upon to pass 
upon each of the alleged liabilities of the bank, 
but would have to adjudicate as to the value of 
the bank’s assets, in order to determine finally 
whether or not the amount of the assessment which 
the Superintendent sought to collect from the de-
fendant stockholders was excessive, with the mani-
fest possibility of the court’s finding that the 
amount necessary to assess against the stockholders
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of the bank was less than what the Superintendent 
claimed. Obviously, such matters and questions 
cannot possibly be dealt with and determined in a 
Court of Law but appertain to the jurisdiction and 
procedure of a Court of Equity. The only court 
in which the necessity for and amount of an assess-
ment to be levied against stockholders can possibly 
and properly be determined and adjudicated is a 
court of equity, and the only proper proceeding in 
which such determination can be made is a suit 
to which the corporation and all of its creditors 
and stockholders are parties. This proposition is 
clearly and fully sustained in the cases of:

McDermott v. Woodhouse, 87 N. J. Eq.
615,

and
Chicago Title & Trust v. Young, 90 N. J.

Eq. 27.

In all of the cases in the United States Supreme 
Court involving actions to enforce stockholders’ 
liability, it is notable that the assessment against 
the stockholders sought to be enforced had been pre-
viously made by a court in an equity suit against 
the corporation to which its creditors and stock-
holders were made parties. When our own courts 
in the above cited cases of McDermott v. Woodhouse 
and Chicago Title & Trust Co. v. Young, say that 
a stockholder’s liability is to be enforced in a 
court of law, they are referring explicitly to a stock-
holder’s liability as ascertained and fixed by the 
order of a court previously made in an equity ac-
tion against the corporation, and to which all of its 
creditors and stockholders are made parties.

In the case of McDermott v. Woodhouse, supra, 
the Court says that since the stockholder’s liability 
to an assessment (to pay creditors) is limited to 
the amount necessary to satisfy creditors,



“ It follows that the amount must be ascer-
tained by a tribunal which has the power to 
ascertain the total amount of the debts and 
the total amount of the assets of the corpora-
tion. * * * It is manifestly quite as neces-
sary to ascertain the total assets of the corpo-
ration as its total liabilities in order to fix the 
amount needed to pay creditors.”

“ From the necessity of ascertaining the 
amount of assets and liabilities it follows that 
the corporation itself is a necessary party to 
the suit.”

It is clear that the court was alluding to an 
equity suit.

In the case of Chicago Title & Trust Co. v. Young, 
supra, what the Court decided was that

“ an action to make an assessment for the bene-
fit of creditors upon holders of unpaid stock 
in a foreign corporation, cannot be maintained 
in New Jersey but must be brought in a court 
of the domicile of the corporation.”

In the course of its decision the Court says . . .

“ The complainants seem to have assumed that 
i hey are in the same position as if they were 
asserting in this cause a direct liability for a 
liquidated amount to them and the other cred-
itors of the Illinois corporation from the de-
fendant executors. They are doing nothing of 
the kind. Only after an accounting has been 
had of all the assets and liabilities of this 
Illinois corporation, in a suit in which the 
court has jurisdiction of the corporation, can 
it be ascertained whether the defendant execu-
tors are liable at all, or if they are liable, what 
the extent of such liability is. * * * After 
the suit for an account of the assets and lia-
bilities has been conducted to a finish in the 
State of Illinois, and the assessment of the 
stockholders has been therein ordered, to which 
proceedings all the stockholders wherever resi-
dent are privy, and by which they are bound, 
then for the first time an action can be main-
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tained in a court of competent jurisdiction in 
New Jersey to enforce the assessment against 
the executors of the former stockholder, Mr. 
Young.

“ It would seem from the opinion of the 
Court of Errors and Appeals in McDermott v. 
Woodhouse, supra, (at page 620), that such 
action would be a strictly legal action of which 
the court of chancery would have no jurisdic-
tion.”

It is plainly apparent that the court, in refer-
ring to the suit in which the liability of the stock-
holder is to be ascertained (before it can be en-
forced) is alluding to a suit in equity.

Since, in the case at bar, there has been no ju-
dicial ascertainment of the amount of the liability 
of the defendants (as stockholders), this court 
would have to determine that amount in this suit. 
But, since a determination of that amount involves 
necessarily a determination of the value of the as-
sets of the Bank of the United States and the 
amount of its liabilities, it is manifest that this 
suit calls upon this Court to examine into and ad-
judicate these matters. And, what is more, as we 
have demonstrated above, this court will have to 
determine these matters upon competent primary 
evidence as to the value of the assets of the bank 
and all its liabilities, for the written statement of 
the Superintendent of Banks in that regard can 
have no probative value whatsoever in this court. 
To assert that this court, being a court of law, 
is incompetent to deal with such matters is to 
state the obvious. Such a suit plainly belongs only 
in a court of equity.

None of the cases cited by plaintiff’s counsel for 
the proposition advanced by him that this action 
was properly brought at law is pertinent, because 
in each one of those cases the suit was brought 
after the assessment had been levied against stock-
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holders by an order of the court made in a judicial 
proceeding in a court of equity, which Court order, 
being a foreign judgment, must, on constitutional 
grounds, be enforced by the Courts of other states.

Plaintiff-appellant’s counsel argue (at pages 19, 
et seq. of their Brief) that the determination by the 
Superintendent of Banks of the State of New York 
as to the value of the bank’s assets, the amount of 
its liabilities, and the amount of deficiency to be 
assessed against stockholders, is conclusive upon 
and incontrovertible by stockholders, because a 
similar finding made by United States Comptroller 
of Currency under the National Banking Act is 
held to be conclusive by the Federal Court. The 
force of this reasoning is not discernible. Plaintiff- 
appellant is not the United States Comptroller of. 
Currency but the Superintendent of Banks of the 
State of New York, and the statute on which plain-
tiff’s cause of action is based is not the National 
Banking Act but the Banking Act of the State of 
New York ; and any argument from a supposed an-
alogy is confuted merely by pointing out that the 
National Banking Act is the law of the land and 
is binding in every state of the United States and 
in the courts of every state, whereas the Banking 
Act of New York State is the law of New York 
State, but not of all other states.

In other words, the National Banking Act and 
the New York Banking Law may contain similar 
provisions but they do not possess similar terri-
torial governing force. Hence, the argument of 
plaintiff-appellant’s counsel (at page 20 of their 
(Brief) that because the two laws contain similar 
provisions

“ Therefore, the decisions in the Federal 
Courts construing the provisions of the Nation-
al Banking Act are of prime authority on the 
question s involved here”
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is manifestly fallacious and erroneous. Moreover, 
in the case of determinations made by the United 
States Comptroller of the Currency with reference 
to a national bank, it is held by the Federal Courts 
that such determinations are conclusive in character 
under and by virtue of the acts of Congress, whereas 
the determinations of the Superintendent of Banks 
of the State of New York are plainly declared to be 
not conclusive in character by the express provi-
sion of Section 80 of the New York Banking Law, 
wherefrom it is unmistakably clear that his deter-
minations as to assets and liabilities of the bank 
have merely a presumptive or prima facie probative 
character in a suit brought by him to assess stock-
holders.

Plain tiff-appellant’s counsel assert (at page 25 
of their Brief) that

“ The New York State Banking Act of 1909, 
as revised by the Laws of 1914, was enacted to 
conform the New York system of banking regu-
lation, liquidation and assessment to the Na-
tional Banking Act.”

and that
“ It follows that the rule of the Federal Courts 
applicable to assessments levied by the Comp-
troller of Currency applies and controls as-
sessment enforcement through the office of the 
Superintendent of Banks of the State of New 
York.”

In other words, counsel’s argument is that because 
the New York Legislature intended (according to 
counsel) that the Banking Act of New York should 
resemble the National Banking Act, therefore, the 
Federal law which makes the United States Comp-
troller’s determination as to the assets and liabili-
ties of a national bank conclusive upon stockhold-
ers, will operate to make the determination! of the 
Superintendent of Banks of the State of New York 
as to the assets and liabilities of the New York
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State bank conclusive on stockholders in the courts 
of all states. The mere statement of this reason-
ing is enough to demonstrate its utter invalidity.

Plaintiff-appellant’s counsel (at page 26 of their 
Brief) assert that the present provision of the 
New York Banking Law, empowers the New York 
Superintendent of Banks to do what under pre-
viously existing provisions of that statute was done 
by the Courts of New York, viz, determine the value 
of the assets and the amount of liabilities of an in-
solvent New York State bank. Prom this, plain-
tiff-appellant’s counsel deduce that the New York 
Legislature

“ clearly indicate an intention to invest the 
administrative determination with the same 
conclusive effect as the prior judicial deter-
mination.” (Page 26 and 27 of plaintiff-appel-
lant’s Brief.)

We dispute the logic of counsel’s reasoning; but 
even if the logic of the argument were sound, it 
would not avail plaintiff-appellant, for the decisive 
reason that the very language of the New York 
Banking Act declares the contrary, by providing 
that the certificate of the Superintendent of Banks, 
setting forth his determination as to the value of 
its assets and the amount of its liabilities, shall be 
presumptive evidence of such facts, thereby ob-
viously negativing the notion that the Superintend- 
ènt’s determinations are to be conclusive and in- 
contestible. But assuming for the sake of argu-
ment that the New York Legislature did intend to

“invest the administrative determination 
with the same conclusive effect as the prior 
judicial determination,”

the fact remains that such intent of the New York 
Legislature is necessarily ineffectual and uncon-
trolling in other states. Thus, while the “ judicial 
determination” of such matters by a Court of New
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York would be conclusive in the courts of other 
states, this would be so for two reasons which would 
not exist in the case of the administrative deter-
mination of such matters by the New York Super-
intendent of Banks, to wit, that a “judicial deter-
mination” which necessarily wTould be made not 
ex parte but inter partes, would be res judicata, and 
in addition thereto the “ judicial determination” 
in the Courts of New York would be binding and 
enforeible in the courts of other states by virtue 
of the “ full faith and credit” clause of the United 
States Constitution. Indeed, it is doubtful whether 
the administrative determination of such facts by 
the New York Superintendent of Banks could be 
made conclusive upon stockholders, even in a suit 
in the Courts in New York, or whether on the con-
trary, the non-judicial and ex parte character of 
such administrative determination would not pre-
vent it from being made or held to be conclusive 
on the ground that that effect would violate the 
“due process” clause of the United States Consti-
tution. This question, however, is not pertinent 
and is therefore academic in the case at bar.

In support of their contention that the determin-
ation by the Superintendent of Banks of New York 
as to the value of the assets and amount of liabili-
ties of an insolvent New York State Bank is con-
clusive, like a judicial adjudication, plaintiff-ap-
pellant’s counsel cite, (at page 27 of their Brief) 
the cases of

Isaac v. Marcus, 258 N. Y. 257 
and

Deiveese v. Smith, 106 Fed. 438.

The first-mentioned case contains nothing which 
even remotely touches on the point in question. The 
nature of that case was stated by the court as fol-
lows :
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“The plaintiff, a stockholder of the Bank 
of United States, has brought an action in 
behalf of herself and all other stockholders 
similarly situated to compel directors of the 
bank to account for their conduct as such di-
rectors in committing alleged acts of waste 
of the moneys of the- bank, by planning and 
carrying out a merger of the Colonial Bank 
with the Bank of the United States. The Bank 
of United States, the superintendent of banks, 
who is in possession of that bank for the 
purpose of liquidation, and certain officers, 
directors, and stockholders of the Colonial 
Bank, are joined with the directors of the 
Bank of United States as parties defendant. 
Upon motion of the superintendent of banks 
the complaint has been dismissed “ on the 
grounds that the complaint does not state 
facts sufficient to constitute a cause of action, 
and the plaintiff has no legal capacity to sue.”

The second-mentioned case is utterly inapplicable, 
because that was a suit by a receiver of a national 
bank appointed by the United States Comptroller 
of Currency under the National Banking Act. 
Therefore the fact that the acts of Congress and deci-
sions of the Federal Courts thereunder, constitute 
the United States Comptroller of Currency, a quasi-
judicial officer and invest his determinations under 
tliq National Banking Act with a conclusive char-
acter, obviously has no effect upon the Superin-
tendent of Banks of the State of New York and the 
powers conferred upon him under the Banking 
Law of the State of New York.

On page 28 of plain tiff-appellant’s Brief, counsel, 
without any supporting authority, make the amaz-
ing statement that

“ The execution of the certificate referred 
to in Section 80 of the Banking Law is purely 
optional and its use a mere privilege which 
the Superintendent may avail himself of or 
not. It is merely an additional method to



31

which he may resort in the event that he does 
not care to invoke or rely upon the legal prin-
ciple, which excludes attack upon his deter-
mination in the absence of clear error of law, 
fraud or mistake.”

The certificate referred to, of course, is the one 
provided for in Section 80 of the New York Bank-
ing Law in the following language:

. . . “ In any such action, the written state-
ment of the superintendent, under his hand 
and seal of office, reciting liis determination 
to enforce the individual liability, or any part 
thereof, of such stockholders, and setting forth 
the value of the assets of such corporation and 
the liabilities thereof, as determined by him 
after examination and investigation, shall be 
presumptive evidence of such facts as therein 
stated.”

This provision, counsel say, is merely a gratuitous 
privilege accorded to the Superintendent of Banks 
by the Legislature of New York, a mere extra con-
venience, of which the Superintendent “may avail 
himself or not” depending, we suppose, upon his 
whim or caprice,

“ in the event he does not care to invoke or 
rely upon the legal principle which excludes 
attack upon his determination in the absence 
of clear error of law, fraud or mistake.”

An argument, which like this, assigns such rea-
sons as this for a legislative enactment, seems to 
us to require no answer. What is more, the “ legal 
principle” which is referred to as rendering the 
said provision of Section 80 of the New York-Bank-
ing Law superfluous and gratuitous, is likewise as-
serted by counsel to exist without a citation of au-
thority.

The cases cited by counsel apparently * in that 
connection contain nothing on the subject of the 
alleged conclusive character of determinations by
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existence and extent of the liability of any person 
in a suit brought against him either by such offi-
cial or any other person.

In further support of their contention that the 
aforesaid determination of the New York Superin-
tendent of Banks is judicially conclusive in its 
character, plaintiff-appellant’s counsel cite (on 
page 29 of their Brief) the case of

Broderick v. Adamson, 148 N. Y. Misc.
353, 265 N. Y. S. 804.

That was a decision by the trial court itself. In 
that case the question of the bank’s insolvency (in-
cluding of necessity the question of the value 
of its assets and the amount of its liabilities), 
was not treated as being conclusively established 
by the Superintendent’s determination, but as a 
controversial matter. At the very outset of its 
opinion the court says:

“ The evidence presented by the superintend-
ent established a prima facie case showing 
the insolvency of the bank. A number of de-
fendants offered some evidence in support- of 
their contention that the bank was not in-
solvent at the time of the notice of assess-
ment, but those defendants during the trial 
entered into a stipulation of settlement with 
the superintendent. No other evidence was 
offered on that issue.”

Nevertheless, it is true that the court thereafter 
gives expression to the following avowedly obiter 
dicta opinion:

“While the question was not presented upon 
the trial, it would seem appropriate, in view 
of the large body of litigation pending and 
prospective involving the enforcement of as-
sessments against bank stockholders, to state 
my views with respect to the effect and weight 
to be given to the certificate provided for un-
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opinion that this certificate, in the absence of 
a showing of fraud, illegality, bad faith, or 
obvious error, constitutes conclusive evidence 
of the facts therein stated.”

As to this statement, it is only necessary to say, first, 
that it is purely obiter, second that it is the opin-
ion of a court at nisi prius, third, that it is express-
ly based by the court upon the argument that since 
the determination made by the United States Comp-
troller of Currency with reference to a national bank 
under the provisions of the National Banking Act, 
is held to be conclusive by the Federal Courts, the 
determination made by the Superintendent of Banks 
of the State of New* York with reference to banks 
of that state under the provisions of the banking 
law of that state must therefore be held to be con-
clusive—an argument which we have hereinabove 
demonstrated to be utterly fallacious. It is only 
necessary to add one more comment on the cited 
case, viz, that the court asserts that

“ The rule applied in the federal jurisdic-
tions rests upon no positive statute but mere-
ly upon the presumption of good faith and reg-
ularity attending the performance of official 
acts,”

and in support of that assertion cites cases not in 
the Federal Courts, but in the New York Court. 
When the cited cases are examined, they are found 
to make no reference whatsoever, either to the rule 
of the Federal Courts to which the court refers, or 
to the proposition that determinations of fact made 
by a public official are conclusive. In any event, 
however, that case can have no effect in suits out-
side the state of New York, for the point under dis-
cussion is one of adjective law, as to which, of 
course, the decision of the courts of one state are 
not authoritative or controlling in the courts of 
other states.
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As further authority for the proposition that the 
determination made by the New York State Super-
intendent of Banks as to the value of the assets and 
the amount of liabilities of the bank is conclusive 
on stockholders outside of the State of New York, 
counsel for plaintiff-appellant (at page 32 of their 
Brief) cite the case of

Broderick v. Btephano, 171 Atl. 582

In that suit plaintiff sought to enforce against a 
stockholder resident in Pennsylvania, the same sta-
tutory liability which is involved in the case at bar. 
That case is absolutely devoid of any holding to the 
effect that the determination made by the Super-
intendent of Banks of the State of New York as to 
the value of the assets and the amount of liabilities 
of the insolvent bank are conclusive upon the Penn-
sylvania stockholder. The court in the cited case 
does seem to hold that certain matters involved in 
that case were conclusively adjudicated as to de-
fendant by reason of the decision of the “ courts 
of New York in Broderick v. Adamson, 148 Misc. 
353, 265 N. Y. S. 804.” Without pausing to con-
sider tho validity of such a holding, we need only 
observe that it imputes conclusiveness, not to the 
determination made by the Superintendent of Banks 
of New York, but to the decision of the New York 
Court in Broderick v. Adamson. This of course, 
demonstrates that the cited case is no authority for 
the contention of plaintiff-appellant’s counsel above- 
mentioned. This, we submit, is sufficient to dispose 
of th*e cited case so far as it concerns the proposi-
tion above-mentioned for which plaintiff-appellant’s 
counsel cite it. But in view of counsel’s extensive 
quotation from that case, we feel justified in a fur-
ther brief discussion of it. Defendant in that suit 
raised two questions: one, “ the right of plaintiff to 
maintain an action for the recovery of stock assess-
ments in this (Pennsylvania) jurisdiction,” and the
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other, “ that the statement of claim (in plaintiff’s 
pleading) does not set out the facts necessary to 
establish a cause of action of the character here al-
leged.” As to the first question, the court held the 
action was maintainable in the Pennsylvania courts 
because

“the full faith and credit clause of the Fed-
eral Constitution (article 4, sec. 1) requires 
us to allow the action here.”

The court cites as its authority in that connection

“ Converse v. Hamilton, 224 U. S. 243, 32 
S. Ct. 415, 56 L. Ed. 749, Ann. Cas. 
1913D, 1292.”

and the following excerpt from the Re-Statement 
of Conflict of Laws, Section 203:

“ The existence and extent of the liability 
of a shareholder for assessments or to con-
tribute to the corporation for the payment of 
debts of the corporation, is determined by the 
law of the state of incorporation.”

As to the proposition that the “ full faith and credit” 
clause required the courts of Pennsylvania to allow 
the action, we need only refer to that portion of 
our Brief in which we discuss fully that very ques-
tion, and point out, inter alia, that the cited case of 
Converse v. Hamilton, supra, was a case in which 
the suit in question was based upon an assessment 
made by a court in a judicial proceeding in the for-
eign state, which, being a judgment of a foreign 
court, was, of course, required to be recognized and 
enforced by the courts of other states under the 
“ full faith and credit” clause of the United States 
Constitution. As to the above quoted excerpt from 
the Re-Statement of the Conflict of Laws, Section 
203, it is obviously a mere declaration that the legal 
basis of the liability of a shareholder for assess-
ments is to be found in and determined by the law
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of the State of incorporation, but not that the ques-
tion of whether or not a suit against a foreign 
stockholder must be entertained by the courts of 
the foreign state is determined by the law of the 
state of incorporation. Finally, the excerpt from 
14 Corpus Juris 998, which the court quotes, is, 
we submit, utterly inapplicable to the case before 
that court, for the reason that the statement in 
Corpus Juris plainly has reference to a judicial 
proceeding in the state of the corporation’s domi-
cile, in which the amount of the stockholder’s lia-
bility “has been ascertained.” We concede, of 
course, that in such a case the judicial decree oper-
ating as res judicata, and the “ full faith and credit” 
clause being strictly applicable, a suit based upon 
such a judicial decree must be entertained by the 
courts of other states.

Counsel for plaintiff-appellant (at page 34 of 
their Brief) assert that

“ The Court of Chancery does not have juris-
diction.”

In support of this proposition counsel cites the 
cases of

McDermott v. Woodhouse, 87 N. J. Eq. 
615,

Chicago Title & Trust Co. v. Young, 90 
N. J. Eq. 27.

Graham v. Fleissner, 107 N. J. L. 278.
As to the first and second cited cases, it is enough 
to point out that both were actions, not to enforce 
a statutory liability of stockholders of a foreign 
corporation but a common law liability of the stock-
holders as for an unpaid stock subscription, and 
of course, in neither case was the question raised 
as to whether or not a State Superintendent of 
Banks, who was the statutory representative of 
both the corporation and its creditors could insti-
tute a suit in a court of equity in this state to en-
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force the statutory liability of stockholders of the 
corporation residing here.

It is significant moreover, that in the case of 
McDermott v. Woodhouse, supra, the court lays 
stress upon the fact that the corporation was not a 
party to that suit and held that that fact alone made 
it impossible for the court to adjudicate as to the 
corporation’s assets and liabilities and the neces-
sity for a stock assessment. In a suit in our Court 
of Chancery by the New York Superintendent of 
Banks, who is the statutory representative of the 
corporation as well as its creditors, this jurisdic-
tional requirement is fully met. The same com-
ments are applicable to the case of Chicago Title & 
Trust Co. v. Young, supra. The case of Graham v. 
Fleissner, supra, was one brought to enforce a judi-
cial decree entered in the New York Bankruptcy 
Court levying an assessment against New Jersey 
stockholders upon an unpaid stock subscription. 
Since the suit was one based on “ the common law 
liability to make up a deficit of par value, i. e., the 
so-called ‘trust fund’ theory of capital stock,” sec-
tion 94b was properly held inapplicable. (See also 
discussion of this case at page 16 of this Brief.)

Proceeding further under the same heading, coun-
sel for plaintiff-appellant assert that

“ under the New York statute the duty of cast-
ing up the assets and liabilities of a New York 
bank is reposed exclusively in the Superin-
tendent of Banks, and his determination’ is 
conclusive upon all parties.”

This assertion, which is merely a repetition of 
counsel’s previous contention has already been fully 
dealt with by us hereinabove and needs no further 
refutation.

Counsel says further (at page 36 of plaintiff-ap-
pellant’s Brief) that
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“ Under the decision in Bernheimer v. Con-
verse, 206 U. S. 516, the stockholder upon ac-
quiring his stock incurred an obligation created 
under the New York laws, contractual in its 
nature, to pay any assessment that might be 
levied by the Superintendent of Banks.”

The cited case is destitute of anything which lends 
support to counsel’s assertion. In that case the 
court says in the course of its opinion:

“ The obligation of this contract binds the 
stockholder to pay to the creditors of the corpo-
ration an amount sufficient to pay the debts of 
the corporation which its assets will not pay, 
up to an amount equal to the stock held by each 
shareholder.” (206 U. S. 530 ; 51 L. Ed. 1174.)

but the Court does not say that a foreign stockhold-
er is bound to pay whatever “amount” a state super-
intendent of banks may determine to be necessary 
to pay to the creditors. In that case the assessment 
against stockholders was made in a judicial proceed-
ing tvherein the court adjudicated as to the amount 
of assets and liabilities of the corporation; and this 
judicial decree was held to be enforceable in the for-
eign state because of the full faith and credit clause 
of the United States Constitution.

Counsel suggests (at page 36, supra) that our 
Court of Chancery might make a determination as 
to the assets and liabilities of a New York Bank 
different from that arrived at by the New York 
Superintendent of Banks. That is possible; but it 
furnishes no argument against the jurisdiction of 
our Court of Chancery.

Counsel begs the question by assuming that the 
determination made by the Superintendent of Banks 
of New York is binding and conclusive upon stock-
holders. We grant that if the Superintendent of 
Banks’ determination as to the deficiency of assets 
of the bank were conclusive upon stockholders, there 
would be no reason for our Court of Chancery to 
take jurisdiction for there would remain no neces-
sity for an equitable accounting. The point is, how-
ever, that the Superintendent’s determination is 
not conclusive by the very language and provisions 
of the New York Banking Law, and, we contend,
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judicial adjudication, could not be conclusive upon 
New Jersey stockholders even if the New York 
Banking Law invested such administrative finding 
with a conclusive character.

Counsel says further (at page 36 of appellant’s 
Brief) :

“ If this is not so, and if our Court of Chan-
cery has jurisdiction again to cast up the as-
sets, it must necessarily follow in a case like 
the present where there are stockholders in 
nearly every State of the United States, the 
plaintiff might be forced by such statutes as 
this to go through such an equitable account-
ing in each of the forty-eight States in which 
stockholders of the Bank reside.”

The answer to this suggestion is, that if the Court 
of Chancery of our State made an adjudication in a 
suit to which the corporation and all its creditors 
and stockholders were parties, the matter of the 
amount of assets and liabilities of the corporation 
would be settled once and for all and would be res 
judicata, thereby precluding the maintenance of 
similar suits in equity thereafter in the courts of 
any other state.

Counsel’s final statement (at page 36 of appel-
lant’s Brief) on this matter of the jurisdiction of 
our Court of Chancery is as follows:

“ Since it is well established by the cases 
above mentioned that the Court of Chancery 
of New Jersey does not have jurisdiction in 
such a case, this statute must fail because it 
denies every other form of action, but the one 
which this Court has said may not be brought 
in the Court of Chancery.”

Granting for the sake of argument that our Court 
of Chancery did not have jurisdiction over such a 
case, counsel’s deduction therefrom that “ that sta-
tute must fail” is obviously fallacious. Our Legis-
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lature has stated in no uncertain terms in Section 
94b of our Corporation Act that

“No action or proceeding shall be main-
tained in any court of law of this state against 
any stockholder, officer or director of any do-
mestic or foreign corporation by or on behalf 
of any creditor of such corporation to enforce 
any statutory personal liability of such stock-
holder, officer or director for or upon any debt, 
default or obligation of such corporation, 
whether such statutory personal liability be 
deemed penal or contractual, if such statutory 
personal liability be created by or arise from 
the statutes or lawTs of any other state or for-
eign country.”

And to this plain and clearcut provision the Legis-
lature has added a further provision, whicli is mank 
festly separate and distinct, that

“and no pending or future action or proceed-
ing to enforce any such statutory personal lia-
bility shall be maintained in any court of this 
state other than in a nature of an equitable 
accounting for the proportionate benefit of all 
parties interested, to which such corporation 
and its legal representatives, if any, and all 
of its creditors and all of its stockholders shall 
be necessary parties.”

There is not the slightest indication of any inter-
dependence of these two provisions upon each other, 
and there is not the slightest basis for any inference 
of a legislative intent that if the later provision 
should not avail or benefit a litigant, the earlier 
provision should ipso facto become null and void. 
Consequently, plaintiff-appjellant’s action is pro-
hibited by the first provision of Section 94b supra, 
regardless of whether or not plaintiff-appellant may 
be able to maintain an action in our Court of Chan-
cery.
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P O I N T  I I I .

Argument in Answer to Plaintiff-appellant’s 
Point III.

Under the Caption “Point III”  (at page 37 of 
plaintiff-appellant’s Brief), counsel assert the 
proposition that

“ If an equitable accounting must be brought, 
as provided by the Statute, it is so unreason-
able and arbitrary in this case as to violate 
the due process clause of the Fourteenth 
Amendment.”

Necessarily counsel’s contention must be understood 
to be that Section 94b deprives the plaintiff of his 
property without due process of law. Now, it would 
seem to be sufficient answer to this contention mere-
ly to point out that Section 94b does not deprive 
plaintiff-appellant of anything; that is to say, it 
does not operate to take anything from him. That 
it prevents him from bringing the present action 
in our courts of law is in no sense a violation of the 
“due process” clause of the United States Constitu-
tion ; nor do any of the cases cited by counsel under 
this point lend the faintest suggestion of support 
to it. The United States Supreme Court cases 
which counsel cite are not cases which involved a 
state law prohibiting the bringing of an action, but 
are all cases where one of the litigants claimed to 
be aggrieved in or by virtue of the very suit itself.

Counsel (at page 41 of plaintiff-appellant’s Brief) 
cite the case of Thompson v. Taylor, 66 N. J. L. 253. 
That was a suit upon a promissory note made by a 
wife, in New’ Jersey, payable to her husband who 
negotiated the same with her knowledge and con-
sent in New York. Defendant, inter alia, con-
tended that the courts of New Jersey should not 
enforce the contract on the ground that it was in-
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consistent with the existing public policy of New 
Jersey. The Court recognized and approved the 
principle (at page 258) that,

“When the legislature has declared the pol-
icy of the state in relation to a given subject- 
matter, it is the duty of the courts to give 
effect, so far as possible, to that policy,”

and further, that,

“There can be no doubt as to the duty of 
our courts under the condition thus predi-
cated.”

The Court thereafter reached the determination 
that the enforcement of the contract would not con-
travene the public policy of New Jersey. Obviously 
the case is not an authority in favor of plaintiff- 
appellant’s contention but directly against it.

. Plaintiff-appellant’s counsel cite (at page 41) the 
case of

Hartford Accident & Indemnity Company 
v. Delta & Pine Land Company

decided by the United States Supreme Court on 
April 9, 1934, and at pages 53 et seq. of their Brief, j 
counsel set forth the text of that opinion in toto.
That case is manifestly inapplicable to the case at 
bar. That suit was one brought in the courts of 
Mississippi by a Mississippi corporation against a 
corporation of Connecticut upon a contract entered 
into between plaintiff and defendant in the State 
of Tennessee. The contract contained a provision 
limiting the time within which the plaintiff could 
make claim upon defendant under the contract 
(which wTas one of indemnity). In the suit brought 
on the contract, the defendant set up the defense 
that the plaintiff had failed to make a claim within 
the time so limited by the contract, such being the 
fact. Plaintiff sought to avoid the effect of the de-
fense by claiming that under a statute of the State
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of Mississippi (the forum) that provision of the 
contract was nullified. The state court sustained 
plaintiff’s contention. On appeal to the United 
States Supreme Court the defendant contended that 
the Mississippi law which plaintiff had successfully 
invoked, violated the “ full faith and credit” clause 
of the United States Constitution. The United 
States Supreme Court sustained defendant’s con-
tention holding that

“ The Mississippi statutes, so construed, de-
prive the appellant of due process of law. A 
state may limit or prohibit the making of cer-
tain contracts within its own territory 
(Hooper v. California, 155 U. S. 648; Orient 
Insurance Company v. Daggs, 172 U. S. 557, 
565-7; New York Life Insurance Company v. 
Cravens, 178 U. S. 389, 398-9) ; but it cannot 
extend the effect of its laws beyond its bor-
ders so as to destroy or impair the right of 
citizens of other states to make a contract not 
operative within its jurisdiction, and lawful 
where made. New York Life Insurance Com-
pany v. Head, 234 U. S. 149; Aetna Life In-
surance Company v. Dun ken, 266 U. S. 389, 
399. Nor may it in an action based upon such 
a contract enlarge the obligations of the par-
ties to accord with every local statutory pol-
icy solely upon the ground that one of the par-
ties is its own citizen. Home Insurance Com-
pany v. Dick, 281 U. S. 397, 407-8.

The distinction between that case and the case at 
bar is so obvious that it hardly needs elucidation. 
There, the attempt was to adjudicate upon de-
fendant’s contractual rights and by such adjudi-
cation to impose a liability upon defendant. In 
the case at bar there is no attempt to adjudicate 
upon the plaintiff’s rights or to impose any liability 
upon him. On the contrary, there is a refusal on 
the part of the court to make any adjudication what-
soever.
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The difference between the two cases is strikingly 
pointed out by the following language used by the 
United States Supreme Court in the cited case :

“A legislative policy which attempts to dratc 
to the state of the forum control over the obli-
gations of contracts elsewhere validly consum-
mated and to convert them for all purposes into 
contracts of the forum, regardless of the rela-
tive importance of the interests of the forum 
as contrasted with those created at the place 
of the contract, conflicts ivith the guaranties 
of the Fourteenth Amendment ”
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P O I N T  I V .

SECTION 94B OF NEW JERSEY CORPO-
RATION ACT DOES NOT VIOLATE THE 
FULL FAITH AND CREDIT CLAUSE OF THE 
UNITED STATES CONSTITUTION.

Any attempt to invoke the full faith and credit 
clause against the New Jersey statute in question 
must necessarily proceed upon the basis of a propo-
sition that where a person has a cause of action, 
which is based upon the laws of another state, he 
has a constitutional right to prosecute that cause 
of action in the courts of this state, which the State 
Legislature is powerless to defeat. Let us consider, 
therefore, the cases, to discover whether there is 
any support whatsoever for such a contention.

The full faith and credit clause of the Constitu-
tion is as follows:

“ Full faith and credit shall be given in each 
State to the public Acts, Records, and judicial 
Proceedings of every other State.” U. S. Con-
stitution, Article 4, Sec. 1.

Manifestly, the only feature of this clause, which 
is pertinent to the present inquiry is the reference 
therein to the full faith and credit which shall be 
accorded to the “public acts” of another state. The 
question, then, is what has been held to be the 
nature and extent of the Constitutional obligation 
imposed by this clause on each state with reference 
to the statutes of another State?

One of the earliest cases in the United States 
Supreme Court involving a suit instituted in one 
state upon a cause of action, which arose in and was 
based upon the laws of another state, was the case 
of:

Texas & Pacific Railroad, v. Cox, Reported 
in 36 Law Ed. 829, 145 U. S. 593.
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Tliat was an action brought by a citizen of Texas 
in the Federal Court in Texas against the receivers 
of the railway company to recover damages for the 
death of plaintiff’s husband in an accident, which 
occurred in the State of Louisiana. Plaintiff claimed 
a right to recover under the, law of Louisiana as 
well as under the law of Texas, alleging that the 
laws of both states were substantially the same. The 
defendants demurred, claiming that the Texas court 
lacked jurisdiction because the decedent’s death oc-
curred in Louisiana. In adverting to this ground 
of demurrer, the United States Supreme Court said:

“ Counsel further urge, with much earnest-
ness, that the cause of action founded upom'the 
statute of Louisiana conferring the right to re-
cover damage for an injury resulting in death, 
was not enforceable in Texas.

The action, being in its nature transitory, 
might be maintained if the act complained 
of constituted a tort at common law, but as a 
statutory delict, it is contended that it must 
be justiciable not only where the act was 
done, but where redress is sought. If a tort 
at common law where suit was brought, it 
would be presumed that the common law pre-
vailed where the occurrence complained of 
transpired, but if the cause of action was cre-
ated by statute, then the law of the forum and 
of the wrong must substantially concur in or«- 
derto render legal redress demandable. * * *
* * * a right arising under a liability im-
posed by either the common law or the statute 
of a State may, where the action is transitory, 
be asserted and enforced in any court having 
jurisdiction of such matters and of the parties.
* * * the rule thus stated is generally recog-
nized and applied where the statute of the State 
in which the cause of action arose is not in 
substance inconsistent with the statutes or 
public policy of the State in which the right 
of action is sought to be enforced.”  (at page 
833.)
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This plain and unqualified declaration by the court 
that where “a cause of action was created by sta-
tute” of one state, “ legal redress” is not “demand- 
able” in another state unless the foreign law in 
question, and the law of the state where suit is 
brought “substantially concur,” is, obviously, an-
other way of stating the proposition that a person 
may not demand redress in one state in respect of 
a cause of action created by the laws of another 
state where such law is in conflict with or contrary 
to the law of the forum. That there was no such 
conflict between the-laws of the two states in that 
case was declared by the Supreme Court in the fol-
lowing language:

“ The statutes of these two states on this 
subject are not essentially dissimilar, and it 
cannot be successfully asserted that the main-
tenance of jurisdiction is opposed to a settled 
public policy of the State of Texas.” (page 
833.)

The above mentioned rule enunciated in the case 
of Texas Railroad Company v. Cox, supra, w7as ex-
plicitly recognized by the Supreme Court of the 
United States in the case of

Spokane, etc. Railroad Company v. Whit-
ley, 59 L. Ed. 1060, 237 U. S. 487,

where the Court said:

“ In determining the question now presented, 
it is apparent that the fundamental considera-
tion is that the right to recover damages for 
the killing of the decedent was created by the 
Idaho statute. That right could be enforced 
in another state, if the enforcement was not 
opposed to its policy (Dennick v. Central R. 
Co. 103 U. S. 11, 26 L. ed. 439; Texas & P. R. 
Co. v. Cox, 145 U. S. 593, 36 L. ed. 829, 12 
Sup. Ct. Rep. 905).” (page 1067.)
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The rule was again recognized by the United 
States Supreme Court in the case of

Atchison, Topeka, etc. Company v. Nichols, 
68 L. Ed. 720, 264 U. S. 348.

This was an action brought in the State Court of 
California and removed on the round of diversity 
into the Federal Court of California. The suit was 
based upon a Statute of the State of New Mexico, 
where the cause of action arose. The defendant 
railroad company contended that its liability was 
not enforceable in the State of California because 
the New Mexico law was “in conflict with the pol-
icy of the State of California.” The Supreme Court 
construing both the laws of New Mexico and the 
pertinent laws and decisions of the State of Cali-
fornia, held that the laws of California did not 
manifest any policy of that State which was in op-
position to the enforcement by its Courts of the New 
Mexico law in question.

This careful consideration by the Supreme Court 
of the question of whether or not there was any con-
flict between the public policy of California and the 
law of New Mexico which was sought to be enforced 
in the California Courts, is the most emphatic rec-
ognition and endorsement of the rule laid down in 
the case of Texans Railroad Company v. Cox, supra.

The fact that in none of the foregoing cases in-
volving the question as to when a cause of action 
created by the laws of one state can be sued upon in 
the courts of another state, was there any conten-
tion or even suggestion that the full faith and credit 
clause of the United States Constitution was ap-
plicable, has an unmistakable significance; nor have 
we been able to find any United States Supreme 
Court case in which such a contention was ad-
vanced. Indeed in a case decided by the Courts 
of Missouri involving this very question, the Court 
makes the following assertion:
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“ It has ngyer been held under this full faith 
and credit clause of the United States Consti-
tution that a State is compelled to enforce in 
its courts the statute of another when such 
statute is penal in its character or contrary 
to the policy of the State. Considering the 
large number of States of this Union and their 
separate and distinct governmental policies, 
great confusion wTould result if a right of ac-
tion created by the peculiar policy of one State 
under its peculiar statute could be carried into 
another State and the State to which it is car-
ried be compelled to enforce it through its 
own courts although contrary to the policy 
of its own lawTs. Carey v. Schmeltz (1909) 
221 Mo. 132, 119 S. W. 946.”

A case in the Illinois Supreme Court passes on 
the question squarely, viz, the case of

Dougherty v. American McKenna Process 
Co., 255 111. 369, 99 N. E. 619.

The Court states the case as follows :

“ This is a suit brought in the circuit court 
of Will county by the administrator of the 
estate of John Dougherty, deceased, to recover 
damages for the death of plaintiff’s intestate. 
The declaration avers that the deceased, while 
a citizen and resident of Illinois, was injured 
while in the employ of the American McKenna 
Process Company at Elizabeth, New Jersey, 
and died in the latter state from the effect 
of his injury. Letters of administration on his 
estate were granted by the probate court of 
Will county. This suit is based upon the 
injuries act of New Jersey, which is set out 
in the declaration. A general demurrer thereto 
was sustained by the trial court on the ground 
that Section 2 of the injuries act of Illinois, 
which provides that ‘no action shall be brought 
Or prosecuted in this state to recover damages 
for a death occurring outside of this state.’
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(Hurd’s Rev. Stat. 1911, p. 1290), prohibited 
the bringing of this action in Illinois.” 

* * * * * *
“A further contention of counsel is that if 

this statute applies to actions brought here, 
based upon the statute of another state, then 
it is in contravention of Section 1 of article 4 
of the United States Constitution, which pro-
vides that ‘full faith and credit shall be given, 
in each state, to the public acts, records, and 
judicial proceedings of every other state,’ and 
also of paragraph 1 of Section 2 of said article, 
which provides that ‘the citizens of each state 
shall be entitled to all privileges and immuni-
ties of citizens in the several states.’

Whatever force and obligation the lawTs of 
one country have in another depend solely on 
the laws and municipal regulations of the lat-
ter. Story, Confl. L. 8th ed. Section 23. The 
several states of the Union are not in every 
respect independent; many of the rights and 
powers which originally belonged to them being 
now vested in the government created by the 
Federal Constitution. Except, however, ‘as 
restrained and limited by that instrument, they 
possess and exercise the authority of inde-
pendent states.’ Pennoyer v. Neff, 95 U. S. 
714, 24 L. ed. 565. It was not intended by the 
provisions of the Federal Constitution relied 
on by counsel, to give to the laws of one state 
any operation in other states except by a per-
mission, express or implied, by those states. 
Paul v. Virginia, 8 Wall. 168, 19 L. ed. 357. 
Laws are without force beyond the jurisdiction 
of the state which enacts them, and can have 
no extraterritorial effect except by a comity 
of other states. Huntington v. Attrill, 146 
U. S. 657, 36 L. ed. 1123, 13 Sup. Ct. Rep. 224.

This rule applies with full force to statutes 
giving a right of action for death by the wrong-
ful act of another. If they are administered 
outside of the state where they are enacted, it 
is only on the principles of comity. In this 
country the courts will generally enforce the 
law of the place where the injury occurred,
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or policy of the forum (citing eases). If the 
policy of the forum has been expressed posi-
tively in a statute, that policy must prevail. 
When the legislature speaks upon a subject 
upon which it has constitutional power to leg-
islate, public policy is what the statute indi-
cates (citing cases). Each state, subject to 
restrictions of the Federal Constitution, de-
termines the limits of the jurisdiction of its 
courts, the character of the controveries which 
shall be heard in them, and how far it's courts 
having jurisdiction of the parties shall hear 
and decide transitory actions where the cause 
of action has arisen outside of the state, St. 
Louis, I. M. & S. R. Co. v. Taylor, 210 U. S* 
281, 52 L. ed. 1061, 28 Sup. Ct. Rep. 616, 21 
Am. Neg. Rep. 464. Different states may have 
different policies, and the same state may have 
different policies at different times, provided 
that any policy the state may choose to adopt 
must operate the same way on its own citi-
zens and those of other states. Chambers v. 
Baltimore & O. R. Co. 207. U. S. 142, 52 L. 
ed. 143, 28 Sup. Ct. Rep. 34. In this last 
case it was held that a statute of Ohio pro-
viding that no action could be maintained in 
that state for wrongful death occurring in an-
other state, except where the deceased was a 
citizen of Ohio, did not violate the Federal 
Constitution. A dissenting opinion, joinhd in 
by three members of the court in effect con-
ceded that, had the Ohio court excluded from 
the courts of that state all actions for per-
sonal injuries arising in other states, it would 
have been constitutional. The reasoning of 
that decision as to the right of a state to ex-
clude actions of the kind here in question fully 
sustains the validity, under the Federal Con-
stitution, of the provision of the injuries act 
above referred to.”

; On the other hand, there is a line of cases in the 
United States Supreme Court in which the full 
faith and credit clause of the Constitution was in-

New Jersey State Library
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yoked in favor of rights arising under the laws of 
another state than that in which the suit was 
brought.

The latest in this line of cases is the case of

Bradford Electric Light Company v. Clap-
per, 76 L. Ed. 1026, 286 U. S. 145.

In that case, plaintiff brought an action in the 
Court of New Hampshire under the Employers’ Lia-
bility and Workmen’s Compensation Act of that 
State to recover for the death of plaintiff’s inte-
state, alleged to have been caused by the defend-
ant’s (his employer’s) negligence. The case was 
removed to the Federal Court in New Hampshire 
on the ground of diversity of citizenship by the de-
fendant, which was a Vermont, corporation. To 
quote the language of the Court:

“ The Company, invoking the full faith and 
credit clause of the Federal Constitution, set 
up as a special defense that the action was 
barred by provisions of the Vermont Compen-
sation Act; that the contract of employment 
had been entered into in Vermont, where both 
parties to it then, and at all times thereafter 
resided; and that the Vermont Act had been 
accepted by both employer and employee as 
a term of the contract.

The District Court ruled that the action was 
properly brought under the laws of the State 

.of New Hampshire; that the action was based 
on a tort occurring in that State; and that 
the Vermont Workmen’s Compensation Act 
had no extra-territorial effect.” (page 1031).

The Vermont Workmen’s Compensation Act con-
tained a provision that:

“ Employers who hire workmen within this 
state to work outside of the state, may agree 
with such workmen that the remedies under 
the provisions of this chapter shall be exclu-
sive as regards injuries received outside this 
state by accident arising out of and in the
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of hiring in this state shall be presumed to 
include such an agreement, Section 5774 ; that 
every contract of employment made within the 
State shall be presumed to have been made 
subject to its provisions, unless prior to the 
accident an express statement to the contrary 
shall have been made, in writing, by one of the 
parties, Section 5765; and that acceptance of 
the Act is ‘a surrender by the parties . 
of their rights to any other method, form or 
amount of compensation or determination 
thereof,’ Section 5763.” (page 1031).

Under the New Hampshire Workmen’s Compen-
sation Act an injured employee was entitled to elect 
wThether to claim compensation under that Statute 
or to sue for damages at common law and it was 
under this provision that plaintiff brought his suit. 
Thus the Supreme Court was called upon to decide 
whether the rights of the parties were controlled by 
the Vermont Statute or the New Hampshire Statute.

The Court put the question thus:

“ May the New Hampshire courts disregard 
the relative rights of the parties as determined 
by the laws of Vermont where they resided 
and made the contract of employment; or must 
they give effect, to the Vermont Act, and to 
the agreement implied therefrom, that the only 
right of the employee against the employer, 
in case of injury, shall be the claim for com-
pensation provided by the statute?” (page 
1032).

The Court goes on to say:

“ The conflict here is between the laws of twTo 
States; and the Company in setting up as a 
defense a right arising under the Vermont 
statute, invokes Art. 4, Section 1, of the Fed-
eral Constitution, which declares that “ full 
faith and credit shall be given in each State 
to the public acts . . v  of every other State.’ 
That a statute is a ‘public act’ within the mean-
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ing of that clause is settled.” (citing cases.) 
“A federal court sitting in New Hampshire is 
bound equally with courts of the State to ob-
serve the command of the full faith and credit 
clause, where applicable. The precise ques-
tion for decision is whether that clause is ap-
plicable to the situation here presented.” 
(pages 1032-1033).

The Court proceeds with the discussion of the 
question as follows:

“ The administratrix contends that the full 
faith and credit clause is not applicable. The 
argument is that to recognize the Vermont 
Act as a defense to the New Hampshire action 
would be to give to that statute an extra-terri-
torial effect, whereas a State’s power to legis-
late is limited to its own territory. It is true 
that full faith and credit is enjoined by the 
Constitution only in respect to those public 
acts which are within the legislative jurisdic-
tion of the enacting State. (citing cases). But, 
obviously, the power of Vermont to effect legal 
consequences by legislation is not limited 
strictly to occurrences within its boundaries. 
It has power through its own tribunals to grant 
compensation to local employees, locally em-
ployed, for injuries received outside its bor-
ders, compare Quong Ham Wah Co. v. Indus-
trial Acci. Commission, 255 U. S. 445, 65 L. ed. 
723, 41 S. Ct. 373, dismissing writ of error, 
184 Cal. 26, 12 A. L. R. 1190, 192 Pac. 1021, 
and likewise has power to exclude from its own 
courts proceedings for any other form of relief 
for such injuries. The existence of this power 
is not denied. It is contended only that the 
rights thus created need not be recognized in 
an action brought in another State; that a pro-
vision which Vermont may validly enforce in 
its own courts need not be given effect when 
the same facts are presented for adjudication 
in New Hampshire.

The answer is that such recognition in New 
Hampshire of the rights created by the Ver-
mont Act, can not, in any proper sense, be



termed an extra-territorial application of that 
Act. Workmen’s compensation acts are 
treated, almost universally, as creating a statu-
tory relation between the parties—not, like 
employer’s liability acts, as substituting a 
statutory tort for a common law tort, (citing 
cases). The relation between Leon Clapper 
and the Company was created by the law of 
Vermont; and as long as that relation per-
sisted its incidents were properly subject to 
regulation there. For both Clapper and the 
Company were at all times residents of Ver-
mont ; the Company’s principal place of busi-
ness was located there; the contract of employ-
ment was made there; and the employee’s 
duties required him to go into New Hampshire 
only for temporary and specific purposes, in 
response to orders given him at the Vermont 
office. The mere recognition by the courts of 
one State that parties by their conduct have 
subjected themselves to certain obligations 
arising under the law of another State is not 
to be deemed an extra-territorial application 
of the law of the State creating the obliga-
tion. (citing cases).

By requiring that, wider the circumstances 
here presented, full faith and credit be given 
to the public act of Vermont, the Federal Con-
stitution prevents the employee or his repre-
sentative from asserting in New Hampshire 
rights which would be denied him in the State 
of his residence and employment. A Vermont 
court could have enjoined Leon Clapper from 
suing the Company in New Hampshire, to re-
cover damages for an injury suffered there, 
just as it would have denied him the right to 
recover such damages in Vermont, (citing 
cases). The rights created by the Vermont 
Act are entitled to like protection when set up 
in New Hampshire by way of defense to the 
action brought there ”  (pages 1033-1035).

After having thus decided that the rights of the 
parties as fixed by the controlling Vermont Statute 
“are entitled to protection in New Hampshire when
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set up by way of defense,”  tlie Court goes on to dis-
cuss the plaintiff’s contention that:

“ The provision of the Vermont statute which 
forbids resort to common law remedies for in-
juries incurred in the course of employment 
is contrary to the public policy of New Hamp-
shire ; that the full faith and credit clause does 
not require New Hampshire to enforce an act 
of another State which is obnoxious to its 
public policy; and that a federal court sitting 
in that State may, therefore, decline to do so.” 
(page 1035).

On this question, the Court says:

“ It is true that the full faith and credit 
clause does not require the enforcement of 
every right conferred by a statute of another 
State. There is room for some play of con-
flicting policies. Thus, a plaintiff suing in 
New Hampshire on a statutory cause of action 
arising in Vermont might be denied relief be-
cause the forum fails to provide a court with 
jurisdiction of the controversy (citing cases) ;  
or because the enforcement of the right con-
ferred would be obnoxious to the public policy 
of the forum (citing cases), or because the 
liability imposed is deemed a penal one (citing 
cases). But the Company is in a position dif-
ferent from that of a plaintiff who seeks to 
enfw~ce a cause of action conferred by the laws 
of another State. The right which it claims 
should be given effect is set up by way of de-
fense to an asserted liability; and to a de-
fense different considerations apply (citing 
oases). A State may, on occasion, decline to 
enforce a foreign cause of action. In so doing, 
it merely denies a remedy, leaving unimpaired 
the plaintiff’s substantive right, so that he is 
free to enforce it elsewhere. But to refuse to 
give effect to a substantive defense under the 
applicable law of another State, as under the 
circumstances here presented, subjects the de-
fendant to irremediable liability. This may 
not be done.”  (pages 1035-1036).
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Here, it seems to us, is a statement of all of the 
legal principles which must control the case at bar. 
The plain meaning of the Court’s ruling in that case, 
is that the full faith and credit clause of the Con-
stitution is applicable to the public acts of one State 
in the Courts of another State only when such 
Court has entertained a suit between parties in-
volving a subject matter in respect of which the 
rights of the parties have been fixed and settled 
by and under the laws of the other State, and not-
withstanding this, the Court of the forum proceeds 
fo adjudicate between the parties as to such subject 
matters in disregard of and without reference to 
the controlling foreign law.

The distinction between such a case and one 
where the court of one state refuses to entertain a 
suit based wholly upon the laws of another state 
“ leaving unimpaired the plaintiff’s substantive 
right, so that he is free to enforce it elsewhere” (in 
the language of the Court, supra), is too obvious 
to require comment.

In addition, however, it is notable that the Court 
in the cited case takes into consideration the ques-
tion of whether or not the enforcement of the rights 
of the parties as fixed by the Vermont Statute 
“would be obnoxious to the public policy of New 
Hampshire,” and after considerable discussion of 
this question, the Court comes to the conclusion 
that:

“ There is no adequate basis for the lower 
court’s conclusion that to deny recovery would 
be obnoxious to the public policy of New Hamp-
shire. No decision of the state court has been 
cited indicating that recognition of the Ver-
mont statute would be regarded in New Hamp-
shire as prejudicial to the interests of its citi-
zens.”

*  *  *  *  *  *  *

“ The mere fact that the Vermont legislation
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does not conform to that of New Hampshire 
does not establish that it would be obnoxious 
to the latter’s public policy to give effect to 
the Vermont statute in cases involving only 
the rights of residents of that State incident 
to the relation of employer and employee cre-
ated there.” (pages 1036-1037).

This would almost seem to indicate that in the 
Court’s opinion a conflict between the laws of two 
States would have affected the Supreme Court’s de-
cision as to the applicability of the full faith and 
credit clause, even to the limited extent to which 
it was held to be operative in that case, as if to say 
that the Courts of one State are under no consti-
tutional obligation to have any regard whatsoever 
for the laws of another State, when the latter are in 
conflict with its own laws. In this connection, the 
concurring opinion by Mr. Justice Stone is highly 
pertinent, viz:—

“ I agree that in the circumstances of the 
present case, the courts of New Hampshire, 
in giving effect to the public policy of that 
state, would be at liberty to apply the Ver-
mont statute and thus, by comity, make it the 
applicable law of New Hampshire. In the 
absence of any controlling decision of the New 
Hampshire courts, I assume, as does the opin-
ion of the Court, that they would do so and that 
what they would do we should do. Hence, it 
seems unnecessary to decide whether that re-
sult could be compelled, against the will of 
New Hampshire, by the superior force of the 
full faith and credit Clause.” (page 1037).

Whether or not such an additional rule is to be 
deduced from the cited case, however, it is unneces-
sary for us to consider for present purposes.

Another case in the United States Supreme Court 
which is of the greatest pertinence and importance
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to the question under discussion is the case of
Chambéry. Baltimore & Ohio Railroad 

Company, 52 L. Ed. 143, 209 U. S. 142.

In that case, plaintiff brought suit in the State 
Court of Ohio against the defendant, to recover for 
the death of her husband, a citizen of Pennsylvania, 
as a result of defendant’s alleged negligence. The 
accident occurred in the State of Pennsylvania and 
the action was based upon the laws of the State of 
Pennsylvania. The defendant contended that the 
action could not be maintained in the Courts of 
Ohio, because on the one hand the common law of 
Ohio did not give such a cause of action, and on 
the other hand a Statute of the State of Ohio per-
mitted suit upon such a cause of action only in re-
spect of the death of a citizen of the State of Ohio. 
The State Court sustained the defendant’s conten-
tion. The plaintiff appealed to the United States 
Supreme Court on the ground that the decision of 
the State Court violated the clause of the Constitu-
tion of the United States which secured toi the citi-
zens of each State equal privileges and immunities. 
While it is manifest that no question was raised in 
that case as to whether or not the law of Ohio and 
the decision of its State Court thereunder was un-
constitutional as failing to give full faith and credit 
to the Pennsylvania Statute in question, the follow-
ing pronouncement of the Supreme Court in the 
course of its opinion has the greatest relevance and 
value :

“ In the decision of the merits of the case 
there are some fundamental principles which 
are of controlling effect. The right to sue 
and defend in the courts is the alternative of 
force. In an organized society it is the right 
conservative of all other rights, and lies at the 
foundation of orderly government. It is one 
of the highest and most essential privileges 
of citizenship, and must be allowed by each 
state to the citizens of all other states to the
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precise extent that it is allowed to its own citi-
zens. Equality of treatment in this respect is 
not left to depend upon comity between the 
states, but is granted and protected by the 
Federal Constitution (citing cases),

But, subject to the restrictions of the Fed-
eral Constitution, the state map determine the 
limits of the jurisdiction of its courts, and the 
'Character of the controversies which shall he 
heard in them. The state policy decides 
whether and to what extent the state will en-
tertain in its courts transitory actions, where 
the causes of action have arisen in other juris-
d i c t i o n s (page 146).

Here is the plainest and fullest recognition of the 
right of a State to refuse the aid of its Courts to 
enforce a cause of action created by the laws of. 
another State where such law is contrary to the 
policy adopted by the State in which the suit is 
brought (and expressed, as in the case at bar, by an 
explicit act of the Legislature). And of decisive 
significance is the pronouncement by the Supreme 
Court that the only qualification upon that right 
which each State has, is the constitutional obliga-
tion to accord “equality of treatment” to all citi-
zens, whether of its own or other States. The Su-
preme Court, finding that the Ohio law did not dis-
criminate iii favor of its citizens in respect of the 
law in question, affirmed the decision of the State 
Court. In this connection, the Court said:

“The courts were open in such cases to plain-
tiffs who were citizens of other states if the 
deceased was a citizen of Ohio; they were 
closed to plaintiffs who were citizens of Ohio 
if the deceased was a citizen of another state. 
So far as the parties to the litigation are con-
cerned, the state, by its laws, made no dis-
crimination based on citizenship, and offered 
precisely the same privileges to citizens of other 
states which it allowed to its own.” (page 147).
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In concluding its opinion, the Court uses lan-
guage which cannot fail to exercise a decisive influ-
ence upon a judgment of the question under discus-
sion in the case at bar.

“ It appears clearly, therefore, that the cause 
of action which the plaintiff sought to enforce 
was one created for her benefit and vested orig-
inally in her. She has not been denied access 
to the Ohio courts because she is not a citizen 
of that state, but because the cause of action 
which she presents is not cognizable in those 
courts. She would have been denied hearing 
of the same cause for the same reason if she 
had been a citizen of Ohio. In excluding her 
cause of action from the courts the law of 
Ohio has not been influenced by her citizen-
ship, which is regarded as immaterial. We 
are unable to see that in this case the plaintiff 
has been refused any right which the Constitu-
tion of the United States confers upon her, and 
accordingly the judgment is affirmed.”  (page 
147).

The Case of Converse v. Hamilton, 56 L. 
Ed. 749, 224 U. S. 243, is distinguish-
able from the case at bar.

The above mentioned case was an action at law 
brought in the State Court of Wisconsin by a receiv-
er of an insolvent Minnesota corporation to enforce 
an asserted double liability of two of its stockhold-
ers, resident in Wisconsin. In the receiverhip suit, 
the Minnesota Court had adjudicated the insolvency 
of the company, the amount of its liabilities and the 
necessity of resorting to the double liability of its 
stockholders, and had made an order levying upon 
its stockholders an assessment of a sum equal to 
the full par value of their respective shares, and 
directed the receiver to institute suits to recover 
said assessments, within and without the State. 
The defendants had been notified of the application 
for the orders levying assessments, by publication
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or mail, as the Court directed. The Wisconsin 
Court sustained a deihurrer to the complaint on the 
ground that the receiver had no right (that is au-
thority) to sue in a foreign jurisdiction, the Court 
relying upon the case of Finney v. Guy, 189 U. S. 
335, 47 L. Ed. 839, to sustain its position.

Plaintiff appealed to the United States Supreme 
Court on the ground that the decision of the Wis-
consin Court violated the full faith and credit clause 
of the Constitution of the United States. At the 
outset, the Supreme Court considers the pertinent 
Minnesota Statutes and decisions and finds, among 
other things, that under the Minnesota law the 
order made by the Minnesota Court levying the 
assessment was conclusive upon the defendants as 
stockholders “as to all matters relating to the 
amount of and the propriety of and necessity for the 
said assessment,” and that the Minnesota law ex-
pressly authorized the plaintiff as receiver to insti-
tute suits against stockholders to collect such as-
sessment in“’any State or Country, and that under 
the Minnesota law, as interpreted by its Courts, 
and the Court’s order levying the assessment, the 
receiver was:

“ invested with the creditors’ rights of action 
against the stockholders, and with full author-
ity to enforce the same in any court of com-
petent jurisdiction in the state or elsewhere.” 
(page 754).

The Supreme Court then proceeds to hold that 
the Wisconsin Court

“ failed to give full faith and credit to those 
laws and to the proceedings thereunder, upon 
which the receiver’s right to sue was grounded.” 
(page 754).

Immediately thereafter, the Court sets forth clear-
ly and fully the grounds of this decision, and it is 
from an examination of these grounds that the true
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meaning and scope of the decision is to be ascer-
tained. The Court’s language in this connection is 
as follows:

“ It is true that an ordinary chancery re-
ceiver is a mere arm of the court appointing 
him, is invested with no estate in the prop-
erty committed to his charge, and is clothed 
with no power to exercise his official duties 
in other jurisdictions, (citing cases). But here 
the receiver was not merely an ordinary chan-
cery receiver, but much more. By the proceed  ̂
ings in the sequestration suit, had conform-
ably to the laws of Minnesota, he became a 
quasi assignee and representative of the cred-
itors, was invested with their rights of ac: 
tion against the stockholders, and was charged 
with the enforcement of those rights in the 
courts of that state and elsewhere. So, wffien 
he invoked the aid of the Wisconsin court, the 
case presented was, in substance, that of a 
trustee, clothed with adequate title for the 
occasion, seeking to enforce, for the benefit of 
his cestuis que trustent, a right of action, 
transitory in character, against one who was 
liable contractually and severally, if at all. 
The receiver’s right to maintain the actions in 
that court was denied in the belief that it 
turned upon a question of comity only, unaf-
fected by the full faith and credit clause of 
the Constitution of the United States, and this 
view of it was regarded as sustained by the 
decision of this court in Finney v. Guy, 189 
U. S. 335, 47 L. ed. 839, 23 Sup. Ct. Rep. 558. 
But that case is obviously distinguishable from 
those now before us.” (page 754).

From this language it is clear that the Supreme 
Court considered that !it was dealing with the 
Question of whether or not the plaintiff, receiver, 
was ccclothed toith adequate title”  to enforce the 
stockholders liability. That this was the precise 
question which the Supreme Court had in mind, is 
conclusively attested by the fact that it refers to
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rested by that Court upon the decision of the Unit-
ed States Supreme Court in Finney v. Guy, 189 U. 
S. 335, 47 L. Ed. 839, where the Supreme Court had 
affirmed the State Court in holding that a receiver 
of an insolvent Minnesota corporation, under the 
then-existing Minnesota law, was not clothed with 
any right to sue to enforce a liability of stockhold-
ers. In disposing of that case (Finney v. Guy, su-
pra) as an alleged authority in the case before it, 
the Supreme Court says:

“We perceive nothing in the decision in that 
case which makes for the conclusion that when 
the representative character, title and duties 
of a receiver have been established by proceed-
ings in a Minnesota court conformably to the 
altogether different provisions of the later 
statute, embodied in chapter 272, his right to 
enforce in the courts of another state the as-
sessments, judicially levied, in Minnesota de-
pends upon comity, unaffected by the full 
faith and credit clause.” (page 755).

This language places beyond doubt that the 
Supreme Court was addressing itself, solely to the 
question of whether or not the plaintiff as receiver 
was invested with a right to enforce the stockhold-
ers liability in the courts of other States, that is to 
say, whether the receiver was vested with title to 
the cause of action against the stockholder so that 
he would have a standing in the courts of other 
states to sue thereon (At common law only the 
owner of a legal right or chose in action can sue 
thereon, 47 Corpus Juris 22.) This question is to 
be sharply distinguished from the altogether dif-
ferent question of whether or not, granted that a 
foreign receiver is by the laws of the foreign state 
invested with a right to sue in other states, such 
other states are bound to afford him a tribunal in 
which he can exercise his admitted right to sue,
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a question which manifestly was not involved in the 
ease under discussion.

Indeed, in its decision of the cited ease the Court 
was merely following its previous holding in the 
case of Bernheimer v. Converse, 206 U. S. 516, 51 
L. Ed. 1163, where the Court dealt with the objec-
tion that the receiver could not bring the action. 
What the Court decided in that case is plainly in-
dicated by the following language quoted from that 
decision by the Supreme Court in thè case under 
discussion :

“ It is objected that the receiver cannot bring 
this action, and Booth v. Clark, 17 How. 322, 
15 L. ed. 164; Hale v. Allison, 188 U. S. 56, 
47 L. ed. 380, 23 Sup. Ct. Rep. 244; and Great 
Western Min. & Mfg. Co. v. Harris, 198 U. S. 
561, 49 L. ed. 1163, 25 Sup. Ct. Rep. 770, are 
cited and relied upon. But in each and all of 
these cases it wTas held that a chancery re-
ceiver, having no other authority than that 
which would arise from his appointment as 
such, could not maintain an action in another 
jurisdiction. In this case the statute con-
fers the right upon the receiver, as a quasi as-
signee and representative of the creditors, and 
as such vested with the authority to maintain 
an action. In such case we think the receiver 
may sue in a foreign juris diction.”  ( page 755 ).

In short, the precise point decided by the Court 
in the case under discussion, was that the Wiscon-
sin Court could not refuse to entertain the suit by 
the Minnesota receiver, on the ground that he was 
not “ vested with the authority to maintain an ac-
tion,”  in view of the fact that the Minnesota law 
expressly vested him with such authority, and that, 
therefore, the full faith and credit clause required 
the Wisconsin Court to recognize the Minnesota re-
ceiver as being vested with authority to sue. This, 
of course, has nothing whatsoever to do with the 
question of whether or not one State is bound to
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permit a cause of action created by the laws of an-
other State to be sued upon in its own. Courts, a 
question which manifestly goes to the enforceability 
of the foreign cause of action and not to the legal 
authority or capacity of any particular plaintiff to 
institute suit thereon. In the case at bar the ques-
tion is whether or not a State may enact a law 
which prohibits its own Courts from entertaining 
suit upon a particular cause of action created by 
the laws of another State, regardless of who brings 
the suit and regardless of the legal capacity or au-
thority of the suitor to sue upon the prohibited 
cause of action. Section 94B of our Corporation 
Act is plainly directed not against any particular- 
suitor but . against a particular cause of action.

But wholly aside from the foregoing considera-
tions, the case under discussion is demonstrably in-
apposite to the case at bar for three additional rea-
sons: First, that case did not involve any conflict 
between the laws of Minnesota (on which the cause 
of action was based) and the laws of Wisconsin 
(where it was sought to be enforced); another, that 
in that case it was conceded that the Wisconsin 
Court “ wad possessed of jurisdiction”  to entertain 
the suit;  and the third, that the Supreme Court re-
garded and treated the plaintiff’s cause of action as 
based not only upon the laws of Minnesota but upon 
the “ judicial proceedings”  in that State, and held 
that a denial of the plaintiff’s right to sue in that 
case was a denial of full faith and credit to the 
judicial proceedings of Minnesota.

With respect to the first of these distinguishing 
features, it is to be noted that the Supreme Court 
itself gave it special and explicit emphasis when, 
in referring to the “well recognized exceptions” to 
the full faith and credit clause of the Constitution, 
the court says:
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“ But the laws and proceedings relied upon 
here come within the general rule, which that 
clause establishes, and not within any excep-
tion, * * * what the law of Wisconsin may 
be respecting the relative rights and obliga-
tions of creditors and stockholders of corpo-
rations of its creation, and the mode and means 
of enforcing them, is apart from the question 
under consideration.”

This reference to the Wisconsin law is an allusion 
to the contention made by defendant that the Min-
nesota law in question wTas opposed to the public 
policy of Wisconsin as evinced by the latter’s laws 
relating to the liability of stockholders in Wiscon-
sin corporations. Hence, the court, in pointing out 
here that the law' of Wisconsin, relative to the ob-
ligations of stockholders of Wisconsin corporations, 
and their enforcement, is irrelevant to the question 
of enforcing the obligations of stockholders of a 
foreign corporation under a foreign law, is plain-
ly dealing with the question of an alleged conflict 
of laws, and is expressing its view that there mas no 
conflict between the Minnesota law and any rele-
vant Wisconsin law. When regard is had to the 
fact that this remark occurs in the very course of 
the court’s discussion of the exceptions to the full 
faith and credit clause, it can only be understood 
as the plainest recognition of the rule laid down in 
Texas & Pacific Railroad Co. v. Cox, supra, that a 
person can not demand redress (that is, insist upon 
the right to sue) in one state in respect of a cause of 
action created by the laws of another state where 
such law is in conflict with or contrary to the laws 
of the forum. In the case at bar, on the other hand, 
plaintiff’s cause of action, based upon the New York 
Banking Law, is in direct and square conflict with 
the law of our state, whose plain and express terms 
forbid the maintenance of plaintiff’s suit in our 
courts of law.
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tioned distinguishing features of the case under dis-
cussion, viz : that there was no question but that the 
Wisconsin court “was possessed of jurisdiction” to 
entertain the suit, it is to be noted that this, too, 
was emphatically mentioned by the Supreme Court 
in the course of its discussion of the exceptions to 
the full faith and credit clause, thereby plainly 
implying that if any want of jurisdiction in the 
Wisconsin court had existed in that case, that fact 
would have taken the case out of the operation of 
the full faith and credit clause. In this connec-
tion, the court says:

“ It is hot questioned that the Wisconsin 
court in whieli the receiver sought to enforce 
the causes of action with which he had be-
come invested under the laws and proceedings 
relied upon was possessed of jurisdiction which 
was fully adequate to the occasion. His right 
to resort to that court was not denied by rea-
son of any jurisdictional impediment, but be-
cause the Supreme Court of the State was of 

- the opinion that, as to such causes of action, 
the courts of that state ‘could, if they chose, 
close their doors and refuse to entertain the 
same’.” (page 756).

In other words, says the Supreme Court, the case 
is not one where the Wisconsin court had no jur-
isdiction to entertain the suit but merely one where 
the court thought it had discretion to refuse to en-
tertain live suit. In the case at bar, our New Jer-
sey r Corporation; Açt ( Section: 94b ) flatly denies 
jurisdiction to our courts; of law to eiitërtain this 
suit, ; ;

The third of the above mentioned distinguishing 
features is the fact that the Supreme Court regard-
ed the plaintiff’s cause of action as based not only 
upon the laws of Minnesota but “upon the judicial 
proceedings”  of that state, and held that a denial 
of plaintiff’s right to sue was a denial of full failli
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and credit to the judicial proceedings of Minnesota. 
This feature, alone, renders that case utterly in-
applicable to the case at bar. For the full faith 
which is required by the Constitution to be accord-
ed to a foreign judgment is fundamentally and to-
tally different from that which applies to a foreign 
statute. Thus, the rule laid down in the case of 
Texas & Pacific Railroad v. Cox, supra, (and which 
controls the case at bar) in terms applies only to 
suits upon causes of action arising under the laws 
of another state, and not to foreign judgments. 
Thus, too, a suit upon a foreign judgment must be 
entertained in the courts of another state even 
though a suit could not have been instituted therein 
on the cause of action upon which the foreign judg-
ment was recovered.

Thomas T. Fauntleroy vs. J. J. hum 
210 U. S. 230, 52 Law Ed. 1039

A long line of cases in the United States Supreme 
Court hold that no State can constitutionally re-
fuse to enforce (that is, entertain suits based upon) 
the judgments of the courts of other states; but no 
case can be found in the Supreme Court, which 
has ever held that a state cannot constitutionally 
refuse to entertain a suit based upon the statute 
of another state. That the Supreme Court, in the 
case under discussion, regarded that case as one 
involving a suit based not merely on a foreign 
statute but on foreign <(judicial proceedings” is un-
equivocally asserted by the court itself in the fol-
lowing concluding paragraph of its decision :

“ In these circumstances, we think the con-
clusion is unavoidable that the laws of Minne-
sota and the judicial proceedings in that state, 
upon which the receiver’s title, authority, and 
right to relief were groun ded, and by which 
the stockholders were bound, were not accorded 
that faith and credit to which they were, en-
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titled under the Constitution and laws of the 
United States.” (at page 756).

If there were any doubt that the Supreme Court 
regarded that case as one in which the State court 
had failed to give the constitutional full faith and 
credit to the “ judicial proceedings”  of another 
state, such doubt would be finally and completely 
resolved by the language of the Supreme Court in 
the later case of Marin v. Augedahl, 62 Law Ed. 
1038, 247 U. S. 142, wherein the case of Con-
verse v. Hamilton, supra, is cited and followed. 
That case (Marin v. Augedahl, supra) was, in most 
respects, similar to the Converse case, supra, al-
though the question of law raised was not precise-
ly the same. In that case, the suit was brought 
in a North Dakota court by the receiver of an 
insolvent Minnesota corporation to enforce against 
a stockholder in North Dakota an order of a Minne-
sota court levying an assessment on the stockhold-
ers, generally. The only defense set up was that 
the Minnesota court had no jurisdiction to make 
the said order because, defendant claimed, the cor-
poration in question was not embraced within that 
class of corporations upon whose stockholders such 
liability was imposed by the Minnesota law. The 
United States Supreme Court held that the defend-
ant was foreclosed and concluded from raising this 
question by the said order of the Minnesota court 
itself. In discussing that court order, the United 
States Supreme Court says:

“ The order with which we here are con-
cerned was made by a Minnesota court in a se-
questration suit against a Minnesota corpora-
tion. Besides being a court of general jurisdic-
tion, both at law and in equity, the court mak-
ing the order had full jurisdiction of that suit. 
The suit was begun by a judgment creditor 
after an execution on his judgment was re-
turned unsatisfied. The defendant corpora-
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tion had its principal place of business in the 
county where the suit was begun, and was 
brought into the suit by due service of pro-
cess. This much is not questioned. Nor is it 
questioned that a receiver was appointed, or 
that, by a petition in the suit, he sought an 
assessment on the stockholders, or that 
public notice of the hearing on the petition 
was given as the court directed, or that there 
was a hearing as contemplated.” (at page
1041) * * *

“ The order making the assessment is ‘neces-
sarily based upon a determination that the cor-
poration is of the class whose stock is assess-
able, and not of the excepted class.’ Whether 
the decision was right or wrong is not open 
to discussion here. If wrong it was subject 
to correction on proper application to the court 
which made it, or on appeal, but it was not 
void or open to collateral attack, (at page
1042) * * *

No doubt the order might be attacked col-
laterally by showing an absence of jurisdic-
tion of person or subject-matter. The cases 
of Thompson v. Whitman, 18 Wall. 457, 21 L. 
ed. 897, and National Exch. Bank v. Wiley, 
195 U. S. 257, 49 L. ed. 184, 25 Sup. Ct. Rep. 
70, hold nothing more. Neither gives any war-
rant for saying that the order may be attacked 
collaterally by showing that error was com-
mitted in deciding the merits. One dealt with 
a judgment by a court having no jurisdiction 
whatever over the subject matter, and the other 
dealt with a personal judgment rendered with-
out service of process or personal appearance, 
but confessed under a warrant of attorney 
which did not cover it,—in other words, a 
judgment rendered without jurisdiction of the 
person through a representative or otherwise. 
Both are inapposite here. By the law of its 
organization the Minnesota court was empow-
ered to take cognizance of, hear and determine, 
the suit to sequestrate and the receiver’s peti-
tion for an assessment. Thus it had jurisdic-
tion of the subject matter. Cooper v. Reynolds,
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10 Wall. 308, 316, 19 L. ed. 931, 932. Tlie cor-
poration was before it in virtue of process duly 
served, and the stockholders, as has been said, 
were represented by the corporation. Thus 
there was jurisdiction of the person.

Under these circumstances, the order is en-
titled, under the Constitution and laws of the 
United States, to the same faith and credit in 
the courts of North Dakota as by law or usage 
are given to such an order in the courts of 
Minnesota. Hancock Nat. Bank v. Farnum, 
176 U. S. 640, 44 Law. ed. 619, 20 Sup. Ct. 
Rep. 506; Converse v. Hamilton, 224 U. S. 243, 
56 L. Ed. 749, 32 Sup. Ct. Rep. 415, Ann. 
Cass. 1913D 1292.” (at page 1043).

This is a conclusive demonstration that in this 
case (Marin v. Augedahl), the United States Su-
preme Court considered and dealt with the order 
of the Minnesota court, levying an assessment upon 
stockholders, as a judgment, within the meaning 
of the full faith and credit clause; thereby estab-
lishing that the similar court order involved in the 
case of Converse v. Hamilton, supra, was similarly 
treated and regarded by the Supreme Court in that 
case.

The case of Marin v. Augedahl, supra, is relied 
upon by plaintiff’s counsel in the case at bar as 
authority for the proposition that Section 94b of 
the Corporation Act is unconstitutional as denying 
full faith and credit to the New York Banking Law. 
In view of the fact hereinabove demonstrated that 
that case involved the application of the full faith 
and credit clause, not to the statute of another state 
but to the judicial proceedings of another state, it 
is scarcely necessary to add anything further to 
dispose of plaintiff’s Contention. Yet additional 
grounds of distinction are obvious. The case did 
not involve any opposition between the laws of the 
two states, as does the case at bar; nor was it a 
case, like the present one, in which the court of
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the forum lacks jurisdiction to entertain the suit 
by virtue of a statute which deprives it of such 
jurisdiction.

We therefore respectfully submit that the judg-
ment of the Supreme Court should be affirmed.

Respectfully submitted,

BILDER, BILDER & KAUFMAN,

Attorneys for Defendants-Appellees, 
Mary Rosner, et als.

W a l t e r  J. B il d e r ,
Of Counsel.
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J os ep h  A. B ro d er ic k , Superintendent 
of Banks of the State of New York, 

Plaintiff-Appellant,
v s.

B e n j a min  A brams , et al.,
Defendants-Appellees.

REPLY BRIEF OF APPELLANT.

The business of a hank is nation-wide. Its de-
positors are drawn from all parts of the country, 
including residents of many other states, and in 
the case of this particular bank embrace a large 
number of citizens of New Jersey. Similarly, the 
stock of the larger banks of one state is held by 
investors throughout the country. The interest 
and property rights which the assessment pro-
tects is, therefore, not local to the state of domi-
cile of the bank, but extends throughout the entire 
nation. The entire Federal Reserve Bank System 
rests upon the familiar principle that banks as 
distinguished from ordinary businesses are af-
fected with a nation-wide public interest, to which 
Congress has recently extended additional safe-
guards through legislation guaranteeing the pay-
ment of all deposits up to the amount of five thou-
sand ($5,000) dollars. For many years the Con-
stitution and laws of the State of New York and 
the statutes of many other states have also pro-
vided a safety fund for the repayment to deposi-
tors in the event of insolvency through the crea-
tion of an assessment liability against bank stock-
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holders to the extent of the par value of their 
stock. The theory of the assessment liability is 
sound. In the case of ownership of bank stock, 
as in the case of ownership of any other form of 
property, the burdens must accompany the bene-
fits. The right of management and control of a 
bank resides in its stockholders, and legally the 
responsibility for mismanagement and insolvency 
rests upon them. In view of the relative relation-
ship to the corporation of its stockholders and 
creditors, it is just that the assessment should be 
levied for the benefit of creditors, the stockholder 
being a co-adventurer of the enterprise and the 
creditor being a complete stranger and entirely 
divorced from the management and control of the 
corporation.

The assessment liability is not thrust or im-
posed upon stockholders against their will, but 
arises from their voluntary purchase of the stock 
and the assumption of the accompanying statutory 
obligation attaching to the ownership of this form 
of property (Bernheimer v. Converse, 206 U. S. 
516; Converse v. Hamilton, 224 U. S. 243; Ptdsifer 
v. Greene, 96 Me. 439; Hanson v. Harris, 28 Pac. 
(2d) 649 (Ore. 1933)). There can be no such thing 
as effective enforcement of the assessment if the 
right is denied by foreign states to resort to their 
courts for that purpose. This was pointed out in 
Lewisohn v. Stoddard, 78 Conn. 575, at page 598, 
in the following language:

“ The United States are founded upon prin-
ciples of freedom of commercial intercourse 
between citizens of the several states. Cor-
porations of one state are commonly admitted 
by comity to do business in others * * *. 
When, as is true of most corporations with 
a considerable capital, some of the share-
holders are citizens of the state granting the 
incorporation, and the rest are citizens of 
other states, no action to compel the discharge
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of stockholders’ liabilities for the benefit of 
creditors can be brought in any forum before 
which all parties in interest can be compelled 
to appear. Unless then such an action can be 
maintained in a state, of which all share-
holders are not citizens, and in which they 
cannot all be personally served with process, 
a fatal defect would exist in the American sys-
tem of remedial procedure. The courts of the 
United States would be as powerless as those 
of a state; for their jurisdiction in personam 
is also under the arrangement of Federal Dis-
tricts measured by State lines.”  (Italics 
ours.)

The Doctrine o f Comity.

Referring to the general doctrines of comity, 
Mr. Justice Cardozo said in Loucks v. Standard 
Oil Co., 224 N. Y. 99, at pages 110, 111 :

“ If a foreign statute gives the right, the 
mere fact that we do not give a like right is 
no reason for refusing to help the plaintiff in 
getting what belongs to him. We are not so 
provincial as to say that every solution of a 
problem is wrong because we deal with it 
otherwise at home. Similarity of legislation 
has indeed this importance: its presence 
shows beyond question that the foreign 
statute does not offend the local policy. But 
its absence does not prove the contrary. * # * 
The misleading word ‘ comity’ has been re-
sponsible for much of the trouble. It has 
been fertile in suggesting a discretion un-
regulated by general principles. * * * The 

. courts are not free to refuse to enforce a 
foreign right at the pleasure of the judges, to 
suit the individual notion of expediency or 
fairness. They do not close their doors un-
less help would violate some fundamental 

‘ principle of justice, some prevalent concep-
tion of good morals, some deep• rooted tradi-
tion of the common weal.”  (Italics ours.)
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Since the underlying theory of the assessment 
liability is sound in purpose and just in result and 
obtains generally in most jurisdictions throughout 
the country, it should be recognized and enforced 
wherever stockholders reside. We have already 
in our main brief referred to numerous decisions 
representing the overwhelming weight of au-
thority sustaining the right to enforce assessments 
in jurisdictions other than the state of incorpora-
tion (pp. 49-51). In addition to those already 
cited, we refer to Duke v. Olson, 240 111. App. 198, 
recognizing the conclusive effect of the determina-
tion by the Banking Commissioner of Washington 
of the necessity of an assessment and sustaining 
his right to enforce such assessment against 
Illinois stockholders of the insolvent bank, and 
Hansen v. Harris, 28 Pae. (2d) 649, (Ore. 1933), 
permitting suit in Oregon against its citizens own-
ing stock of an insolvent Washington bank and 
also recognizing the conclusive effect of the de-
termination of the necessity of the assessment by 
the Washington Supervisor of Banking.

In Bernheimer v. Converse, 206 U. S. 516, the 
court said, at page 533:

“ By becoming a member of a Minnesota 
corporation, and assuming the liability at-
taching to such membership, he became sub-
ject to such regulations as the state might 
lawfully make to render the liability 
effectual. ’ ’

In Pulsifer v. Greene, 96 Me. 438, the court 
pointed out the compelling considerations of 
policy and fairness which require courts of all 
states to permit enforcement of the assessment 
liability, saying:

‘ ‘ The double liability of the stockholders of 
the corporation was created for the benefit of 
its creditors. While it is not an asset of the 
corporation, adds nothing to its pecuniary
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resources, and is not available to or enforce-
able by the corporation itself, it does add to 
its commercial credit. It is enforceable by its 
creditors, and persons who contract with and 
give credit to the corporation may well be 
presumed to do so upon the faith of the 
liability of its stockholders. It is elementary 
that every person who voluntarily becomes a 
stockholder in a corporation thereby agrees 
to the terms of its charter. The law which 
created the defendant’s liability was a part 
of the same system of laws which permitted 
him and his fellow stockholders to be a cor-
poration. It is to be read into its charter. 
The two go together. He cannot with one 
hand grasp the benefit, and with the other 
reject the burden. When he voluntarily be-
came a stockholder in the Clyde Banking Com-
pany, incorporated under the laws of the 
state of Kansas, he must be held to have con-
tracted with reference to, and have agreed to 
be bound by, the laws of that state, which 
entered into and formed a part of the con-
stitution of the company. The obligation 
which he thereby assumed, though statutory 
in its origin, was contractual in its nature, and 
as such not local, but transitory. It goes 
with him wherever he goes, and is enforceable 
in any court of competent jurisdiction. This 
result, which we believe to be consonant with 
reason and natural justice, is sustained by the 
weight of authority. Childs v. Cleaves, 95 
Me. 498, 50 Atl. 714; Whitman v. Bank, 176 
U. S. 559, 20 Sup. Ct. 477, 44 L. ed. 587; Bank 
v. Baker, 176 Mass. 294, 57 N. E. 603; 
Howarth v. Lombard, 175 Mass. 570, 56 N. E. 
888, 49 L. R. A. 301; Flash v. Conn, 109 U. S. 
371, 3 Sup. Ct. 263, 27 L. ed. 966; Paine v. 
Stewart, 33 Conn. 516; Bank v. Lawrence, 117 
Mich. 669, 76 N. W. 105; Bell v. Farwell, 176
111. 489, 52 N. E. 346, 42 L. R. A. 804, 68 Am. 
St. Rep. 194; Ferguson v. Sherman, 116 Cal. 
169, 47 Pac. 1023, 37 L. R. A. 622; Howell v. 
Manglesdorf, 33 Kan. 199, 5 Pac. 759; Mor. 
Priv. Corp. Secs. 869, 871, 874.”
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Refusal by the Courts of our State to permit 
enforcement of the assessment liability would un-
doubtedly encourage New York stockholders, after 
the insolvency and closing of the bank, and when 
liability had already attached, to escape payment 
by establishing a residence in this State and other 
states adapting a similar doctrine. This possi-
bility is rendered real and serious because of the 
proximity of the two States. Such policies in-
evitably lead to retaliatory legislation with all 
of its attendant evils.

We have thus indicated the bases of the assess-
ment liability and the considerations which require 
its enforcement in states other than the state of 
incorporation.

The Constitution o f the United States.

Aside from the law of comity, this State is re-
quired, under the Constitution of the United States, 
to permit enforcement of the assessment liability 
created under the laws of New York. The as-
sessment obligation, voluntarily assumed by New 
Jersey residents upon acquiring their stock in the 
New York bank, may not be nullified by denying 
the right of enforcement, without at the same time 
refusing full faith and credit to the public acts of 
New York and depriving the plaintiff and through 
him the depositors of The Bank of United States 
of property without due process of law. The 
United States Supreme Court has repeatedly held 
that all states must give full faith and credit to 
statutes of the state of incorporation imposing 
assessments upon bank stockholders. This prin-
ciple rests largely upon the paramount importance 
of preserving rights acquired by creditors of cor-
porations and enforcing liabilities assumed by 
stockholders under the laws of the state of in-
corporation, and the unmeasurable confusion and
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havoc which would follow if peculiar and local 
statutes and policies were permitted to supersede 
or nullify the laws of the state creating the 
corporation.

In Royal Arcanum v. Green, 237 U. S. 531, the 
Supreme Council of Royal Arcanum, a fraternal 
beneficiary corporation organized under the laws 
of Massachusetts to establish a fund for the 
benefit of its members, was authorized under its 
charter to amend its laws and constitution. Pur-
suant to its constitution, a lodge was organized in 
New York State, and one, Green, a resident of 
New York, became a member of this lodge. At 
that time his assessment was fixed at $1.80 per 
month. Thereafter, the Supreme Council in-
creased the assessment of all members in the same 
class as Green to $6.87 per month. Green paid 
the increased assessment under protest. An 
action was begun in Massachusetts by certain 
other members to vacate and set aside the increase 
of assessments on the ground that it was invalid 
and violative of contractual rights. The Massa-
chusetts court held that, under the charter of in-
corporation and the laws of Massachusetts 
applicable thereto, the increase was valid (Reyn-
olds v. Supreme Council, 192 Mass. 150). Sev-
eral years later, Green ceased to make payments 
as required by the amended by-laws, and in-
stituted an action in New York to vacate the 
increased assessment as illegal and void. The 
defense of the society was that New York must 
give full faith and credit to the Massachusetts 
laws under which the fraternity was incorporated, 
and the increased assessment proper. The New 
York Court of Appeals, however, followed its own 
precedents with regard to fraternal societies 
organized under the laws of the state of New 
York, and held “ that a membership contract in a 
mutual benefit association, in which the member
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agrees to comply with the laws of the order ‘ now 
in force or that may hereafter be adopted,’ does 
not authorize a subsequent amendment of the by-
laws without the member ’s consent if the effect of 
such amendment is to increase the rate of assess-
ment or to reduce the amount of the benefit as 
fixed by the contract”  (206 N. Y. 591). In revers-
ing the judgment of the New York Court of 
Appeals, the United States Supreme Court held:

“  It is not disputable * # * that all the rights 
of the complainant concerning the assessment 
to be paid * * * had their source in the con-
stitution and by-laws, and therefore their 
validity could be alone ascertained by a con-
sideration of the constitution and by-laws. 
This being true, it necessarily follows that 
resort to the constitution and by-laws was es-
sential unless it can be said that the rights in 
controversy were to be fixed by disregarding 
the source from which they arose, and by put-
ting out of view the only considerations by 
wdiich their scope could be ascertained. More-
over, as the charter was a Massachusetts 
charter, and the constitution and by-laws were 
a part thereof, adopted in Massachusetts, hav-
ing no other sanction than the laws of that 
state, it foliotes by the same token that those 
laws ivere integrally and necessarily the cri-
terion to be resorted to for the purpose of 
ascertaining the significance of the constitur 
tion and by-laws. Indeed, the accuracy of this 
conclusion is irresistibly manifested by con-
sidering the intrinsic relation between each 
and all the members concerning their duty to 
pay assessments and the resulting indivisible 
unity between them in the fund from which 
their rights were to be enjoyed. The contra-
diction in terms is apparent which would rise 
from holding, on the one hand, that there was 
a collective and unified standard of duty and 
obligation on the part of the members them-
selves and the corporation, and saying, on 
the other hand, that the duty of members was 
to be tested isolatedly and individually by re-
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sorting not to one source of authority appli-
cable to all, but by applying many divergent, 
variable, and conflicting criteria. In fact, 
their destructive effect has long since been 
recognized. Gaines v. Supreme Council, R. A. 
140 Fed. 978; Supreme Council, R. A. v. 
Brashears, 89 Md. 624, 73 Am. St. Rep. 244, 
43 Atl. 866. And from this it is certain that 
when reduced to their last analysis the con-
tentions relied upon in effect destroy the 
rights which they are advanced to support, 
since an assessment which was one thing in 
one state and another in another, and a fund 
which was distributed by one rule in one state 
and by a different rule somewhere else, would 
in practical effect amount to no assessment
and no substantial sum to be distributed. * # #

“ In addition it was by the application of 
the same principle that a line of decisions in 
this court came to establish: first, that the 
law of the state by which a corporation is cre-
ated governs in enforcing the liability of a 
stockholder as a member of such corporation 
to pay the stock subscription which he agreed 
to make; second, that the state law and pro-
ceedings are binding as to the ascertaining of 
the fact of insolvency and of the amount due 
the creditors entitled to be paid from the sub-
scription when collected; and third, that put-
ting out of view the right of the person 
against whom a liability for a stockholder’s 
subscription is asserted to show that he is 
not a stockholder, or is not the holder of 
as many shares as is alleged, or has a claim 
against the corporation which at law or equity 
he is entitled to set off against the corpo-
ration, or has any other defense personal 
to himself, a decree against the corporation 
in a suit brought against it under the state 
law for the purpose of ascertaining its insol-
vency, compelling its liquidation, collecting 
sums due by stockholders for subscriptions 
to stock and paying the debts of the corpo-
ration, in so far as it determines these gen-
eral matters, binds the stockholder, although
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he be not a party in a personal sense, because 
by virtue of his subscription to stock there 
was conferred on the corporation the author-
ity to stand in judgment for the subscriber 
as to such general questions. Selig v. Ham-
ilton, 234 TJ. S. 652, 58 L. ed. 1518, 34 Sup. 
Ct. Rep. 926; Converse v. Hamilton, 224 U. S. 
243, 56 L. ed. 749, 32 Sup. Ct. Rep. 415; Bern- 
heimer v. Converse, 206 U. S. 516, 51 L. ed. 
1163, 27 Sup. Ct. Rep. 755; Whitman v. Na-
tional Bank, 176 U. S. 559, 44 L. ed. 587, 20 
Sup. Ct. Rep. 477; Hawkins v. Glenn, 131 
U. S. 319, 33 L. ed. 184, 9 Sup. Ct. Rep. 
739 * * *

“ The controlling effect of the law of Mas-
sachusetts being thus established and the 
error committed by the court below in declin-
ing to give effect to that law and in thereby 
disregarding the demands of the full faith and 
credit clause being determined, we come to 
consider whether the increase of assessment 
which was complained of was within the 
powers granted by the Massachusetts charter, 
or conflicted with the laws of that state. Be-
fore doing so, however, we observe that the 
settled principles which we have applied in 
determining whether the controversy was 
governed by the Massachusetts law clearly 
make manifest how inseparably what consti-
tutes the giving of full faith and credit to the 
Massachusetts judgment is involved in the 
consideration of the application of the laws 
of that state, and therefore, as we have pre-
viously stated, how necessarily the express 
assertion of the existence of a right under the 
Constitution of the United States to full faith 
and credit as to the judgment was the exact 
equivalent of the assertion of a claim of right 
under the Constitution of the United States to 
the application of the laws of the state of 
Massachusetts. We say this because, if the 
laws of Massachusetts were not applicable, 
the full faith and credit due to the judgment 
would require only its enforcement to the ex-
tent that it constituted the thing adjudged as 
between the parties to the record in the ordi-
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nary sense, and on the other hand, if the Mas-
sachusetts latv applies, the full faith and 
credit due to the judgment additionally exacts 
that the right of the corporation to stand in 
judgment as to all members as to controver-
sies concerning the power and duty to levy 
assessments must be recognized, the duty to 
give effect to the judgment in such case being 
substantially the same as the duty to enforce 
the judgment. * * *

‘ 1 Coming, then, to give full faith and credit 
to the Massachusetts charter of the corpora-
tion and to the laws of that state to determine 
the powers of the corporation and the rights 
and duties of its members, there is no room 
for doubt that the amendment to the by-laws 
was valid if we accept, as we do, the signifi-
cance of the charter and of the Massachu-
setts law applicable to it as announced by the 
supreme judicial court of Massachusetts in 
the Reynolds Case. And this conclusion does 
not require us to consider whether the judg-
ment per se as between the parties was not 
conclusive in view of the fact that the corpo-
ration, for the purposes of the controversy 
as to assessments, was the representative of 
the members. (See Hartford L. Ins. Co. v.
Ibs, this day decided (237 U. S. 662, p ost,.....,
35 Sup. Ct. Rep. 692).) Into that subject, 
therefore, we do not enter”  (237 U. S., p. 
531.) (Italics ours.)

It is significant that this case is predicated upon 
the prior decisions of the United States Supreme 
Court in Converse v. Hamilton, 224 U. S. 243' 
(main brief, pp. 43-46), and Bernheimer v. Con-
verse, 206 U. S. 516 (main brief, pp. 19, 20), re-
quiring enforcement in states other than the state 
of incorporation of stock assessment liabilities. 
In the Royal Arcanum case, the Court held that 
New York was required to give full faith and 
credit to the statutes of Massachusetts, the domi-
cile of the corporation, relying upon its estab-
lished doctrine that states other than the state of
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incorporation must recognize and permit enforce-
ment of the stock assessment liability created 
under its laws.

In the subsequent case of Modern Woodmen of 
America v. Mixer, 267 U. S. 544, the beneficiary of 
a certificate issued by the fraternal society brought 
an action to recover because of the disappearance 
of the insured for more than ten years. The so-
ciety was incorporated in Illinois, the certificate 
issued in South Dakota, and the action instituted 
in Nebraska. After the certificate had been issued, 
the by-laws of the society were amended to pro-
hibit collection under certificates, even after long 
absence of the member, until the full term of the 
member’s expectancy of life had expired. In Illi-
nois the validity of the amendment was sustainéd 
(296 111. 104). The Nebraska court held that this 
amendment was unreasonable, and allowed recov-
ery (111 Neb. 334). In reversing, the United 
States Supreme Court, in an opinion written by 
Mr. Justice Holmes, said:

“ The indivisible unity between the mem-
bers of a corporation of this kind in respect 
of the fund from which their rights are to be 
enforced, and the consequence that their 
rights must be determined by a single law, is 
elaborated in Supreme Council, R. A. v. 
Green, 237 U. S. 531, 542, 59 L. ed. 1089, 1100, 
L. R. A. 1916A, 771, 35 Sup. Ct. Rep. 724. 
The act of becoming a member is something 
more than a contract,—it is entering into a 
complex and abiding relation,—and as mar-
riage looks to domicile, membership looks to 
and must be governed by the law of the state 
granting the incorporation. * * * It does not 
matter that the member joined in another 
state. In the above cited case Green became 
a member of a Massachusetts corporation in 
New York, and the state court held on ordi-
nary principles of contract that his rights 
were governed by New York law. Green v. 
Supreme Council, R. A., 206 N. Y. 591, 597,
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100 N. E. 411. But the decision was reversed, 
and it teas held a failure to give full faith and 
credit to the Massachusetts charter as con-
strued by the Massachusetts court that Green 
ivas relieved by decree from paying assess-
ments increased by the corporation after his 
contract was made. We are of opinion that 
the decision in that case governs this, and 
that the judgment must be reversed. ’ ’ (Italics 
ours.)

In Converse v. Hamilton, 224 U. S. 243 (referred 
to at pp. 43-46 of our main brief), the Wisconsin 
court refused to permit enforcement of an assess-
ment levied against its citizens who were stock-
holders of an insolvent Minnesota corporation. 
The United States Supreme Court reversed on the 
ground that the Minnesota statutes must govern, 
saying:

“ Of course, we must look to the Minnesota 
Constitution, statutes, and decisions to deter-
mine the nature and extent of the liability in 
question, and the effect given in that state to 
the laws and judicial proceedings therein 
looking to its enforcement, * * * ’ ’

The court then reviewed the Minnesota statutes, 
and pointed out that a special and exclusive 
method of ascertaining the necessity of the assess-
ment and enforcing it was provided “ in order to 
secure a speedy, economical and practical method 
of enforcing the liability”  (p. 254) by a summary 
proceeding to ascertain the deficiency. The 
statute there involved provided:

“ Sec. 5. Said order and the assessment 
thereby levied shall be conclusive upon and 
against all parties liable upon or on account 
of any stock or shares of said corporation, 
whether appearing or represented at said 
hearing, or having notice thereof or not, as to 
all matters relating to the amount of and the 
propriety of and necessity for the said as-
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sessment. This provision shall also apply to 
any subsequent assessment levied by said 
court as hereinafter provided.”  (Italics 
ours.)

The court held:

‘ ‘ The constitutional validity of chapter 272 
has been sustained by the supreme court of 
the state, as also by this court; and this 
because (1) the statute is but a reasonable 
regulation of the mode and means of enforc-
ing the double liability assumed by those who 
become stockholders in a Minnesota corpora-
tion; (2) while the order levying the assess-
ment is made conclusive, as against all stock-
holders, of all matters relating to the amount 
and propriety of the assessment and the 
necessity therefor, one against whom it is 
sought to be enforced is not precluded from 
showing that he is not a stockholder, or is not 
the holder of as many shares as is alleged, or 
has a claim against the corporation which, in 
law or equity, he is entitled to set off against 
the assessment, or has any other defense per-
sonal to himself, and (3) while the order is 
made conclusive as against a stockholder, 
even although he may not have been a party 
to the suit in which it was made, and may not 
have been notified that an assessment was 
contemplated, this is not a tenable objection, 
for the order is not in the nature of a per-
sonal judgment against the stockholder, and 
as to him is amply sustained by the presence 
in that suit of the corporation, considering 
his relation to it and his contractual obligar- 
tion in respect to its debts. Straw & E. Mfg. 
Co. v. L. D. Kilbourne Boot & Shoe Co., 
supra; London & N. W. American Mortg. v. 
St. Paul Park Improv. Co., 84 Minn. 144, 86 
N. W. 872; Bernheimer v. Converse, supra.

“ This statement of the nature of the 
liability in question, of the laws of Minnesota 
bearing upon its enforcement, and of the effect 
which judicial proceedings under those laws 
have in that state, discloses, as we think, that
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in the cases now before ns the supreme court 
of Wisconsin failed to give full faith and 
credit to those laws and to the proceedings 
thereunder, upon which the receiver’s right to 
sue was grounded. * * * ”  (Italics ours.)

Appellees construe Converse vs. Hamilton 
merely as a holding that the Wisconsin court was 
required to give full faith and credit to the order 
or decree of the Minnesota court directing the 
levy of an assessment, as distinguished from the 
obligation to recognize and enforce contractual ob-
ligations created pursuant to the public acts and 
statutes of that state (brief of Rosner, pp. 61-73). 
The order or decree of the Minnesota court was 
entered ex parte and without opportunity upon 
the part of any stockholder affected thereby to 
appear and contest the necessity of the assess-
ment, and was pro forma in its nature and largely 
administrative in character [see Matter of Bank 
of Winslow, 287 Pac. 444 (Ariz., 1930), and, also, 
dissenting opinion of Mr. Justice Clarke in Marin 
v. Augedahl, 247 U. S. 142, at 154]. Indeed, the 
transfer of the power to determine the necessity 
of and levy an assessment by an administrative 
officer formerly exercised by the courts as a so- 
called judicial function, is sustained solely upon 
the theory that the power so conferred is admin-
istrative, as distinguished from judicial, in its 
nature. Thus, in Hansen v. Harris, 28 Pac. (2d) 
649 (Ore., 1930), the court, relying upon a long 
line of decisions of the United States Supreme 
Court, said:

u* * * irpjjjg question has also been decided 
against appellant’s contention by the United 
States Supreme Court. Bushnell v. Leland, 
164 U. S. 684, 17 S. Ct., 209 (41 L. Ed. 589); 
In re Chetwood, 165 U. S. 443, 17 S. Ct. 385, 
41 L. Ed. 782. In the case last cited, it is 
said: “ It has been so often decided that the 
authority vested in the Comptroller to ap-
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point a receiver of a defaulting or insolvent 
national bank, or to call for a ratable assess-
ment upon its stockholders, is not open to ob-
jection because vesting that officer with judi-
cial power in violation of the Constitution, 
that we have recently declined to re-examine 
that question.”  * * *r

1< # * # it t>e recalled that in Hanson v. 
Soderberg, supra, the court cited two deci-
sions of the Federal Supreme Court to sus-
tain its holding that the power possessed by 
the state bank examiner is not judicial in na-
ture. As early as 1869 in Kennedy v. Gibson, 
et al., 75 U. S. (8 Wall.) 498, 19 L. Ed. 476, 
the Federal Supreme Court sustained the ac-
tion of the comptroller in appointing a re-
ceiver of an insolvent bank, and ever since 
that time has recognized the validity of the 
comptroller’s authority, as appears not only 
from the two federal decisions cited by the 
Washington Court, but also from Casey v. 
Galli, 94 U. S. 673, 24 L. Ed. 168, and United 
States ex rel. Citizens’ Nat. Bank v. Knox, 
102 U. S. 422, 26 L. Ed. 216. * * *”  (Italics 
ours.)

These considerations and authorities dispose of 
the attempted distinction by appellees of Converse 
v. Hamilton, supra. Reasonably considered, the 
holding in this case cannot be restricted to the 
narrow principle contended for by the appellees. 
On the contrary, it broadly sustains the doctrine 
that all states must give full faith and credit to 
the constitution of the State of New York and the 
statutes based thereon, and the proceedings taken 
pursuant thereto, which create the assessment lia-
bility of stockholders of New York banks and de-
fine the method and procedure for its enforcement.

In Hancock Nat’I Bank v. Farnum, 176 U. S. 
640, a creditor who had obtained a judgment 
against a Kansas bank, sued a stockholder thereof 
residing in Rhode Island. Under the Kansas stat-
utes, such a judgment, if unsatisfied, gave the
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creditor a cause of action to enforce payment of 
the judgment against any stockholder. Rhode 
Island refused to permit enforcement of this right 
as did the Courts of New York in Marshall v. 
Sherman. The Supreme Court held that, in re-
fusing to permit its enforcement in Rhode Island, 
the court had violated the full faith and credit 
provisions of the United States Constitution, say-
ing:

“ Now, as the judgment rendered in the 
Kansas court is in that state not only conclu-
sive against the corporation, hut also binding 
upon the stockholder, it must, in order to have 
the same force and effect in other states of 
the Union, be adjudged in their courts to be 
binding upon him, and the only defenses 
which he can make against it are those which 
he could make in the courts of Kansas. The 
question to be determined in this case was not 
what credit and effect are given in an action 
against a stockholder in the courts of Rhode 
Island to a judgment in those courts against 
the corporation of which he is a stockholder, 
but what credit and effect are given in the 
courts of Kansas in a like action to a similar 
judgment there rendered. Thus and thus 
only can the full faith and credit prescribed 
by the Constitution of the United States and 
the act of Congress be secured.”  (Italics 
ours.)

Rhode Island was not compelled to give full 
faith and credit to a judgment entered in Kansas 
against the Rhode Island stockholder of the Kan-
sas bank. The Kansas statutes provided that an 
unsatisfied judgment against the corporation gives 
rise to a cause of action against any stockholder 
of the corporation to compel payment of the judg-
ment. This decision required that Rhode Island 
give full faith and credit to the Kansas statutes 
by according to the judgment recovered against 
the corporation the same force and effect as that
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provided for under the Kansas statutes. Here 
again, the full faith and credit clause was applied, 
not to compel one state to recognize a judgment 
entered in a sister state, but to recognize and give 
effect to the statutes and laws of a sister state.

After analyzing the cases above referred to and 
others, Professor Dodd, in an article reported in 
39 Harv. Law Rev. 533, concludes as follows:

‘ ‘ The result of all the cases, while not very 
clearly expressed in the opinions, seems to be 
substantially this: A state court may not re-
fuse on grounds of policy to deny enforcement 
of a right which has vested elsewhere where 
the connection between the forum and the 
transaction in question is so slight that the 
matter ought to be regarded as a purely do-
mestic question for the state granting the 
right; * * * All that we know definitely so far 
is that the question of a shareholder’s liabil-
ity to pay an assessment levied in accordance 
with the law of the corporation’s domicile is 
one as to which the Constitution forbids other 
states to have a local policy, * * *”  [E. M.
Dodd, Jr., The Power of the Supreme Court 
to Review State Decisions in the Field of Con-
flict of Laws. (This article was cited by Mr. 
Justice Brandeis in Home Ins. Co. v. Dick, 
281 U. S. 397.)] (Italics ours.)

See also Chicago & A. R. R. v. Wiggins, 119 U. S. 
615; Smithsonian Institute v. St. John, 214 U. S. 
19; Hartford v. Barber, 245 U. S. 146; and main 
brief, pages 43-49, inclusive.

In any event, appellees’ contention is without 
significance since, here, we have not only an offi-
cial determination by the Superintendent of Banks 
of the State of New York of the necessity of the 
assessment, but also two judgments by the Su-
preme Court of New York County in which it is 
adjudged and decreed:

“ That the assessment in the sum of $25 for 
each share of the outstanding stock of the
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defendant, The Bank of United States, was 
levied by plaintiff against the stockholders of 
The Bank of United States in accordance with 
the provisions of the Banking Law of the 
State of New York, and was in all respects 
valid and proper and was required and nec-
essary in order to pay and discharge the 
debts, contracts and obligations due and 
owing the creditors of The Bank of United 
States.”  (See Broderick v. Adamson, 148 
Misc. 353; opinion in Broderick v. Aaron, N. 
Y. Law Jour., May 18, 1934, a copy of which 
is herewith submitted to the Court; judgment 
in Broderick v. Aaron, a copy of which is also 
submitted herewith.)

The decision in the Aaron action, a copy of which 
is herewith submitted, specifically states:

“ That the defendant, The Bank of United 
States, was a proper party defendant to this 
action and entitled to appear and defend such 
action for the benefit and protection of its 
stockholders.9 9

Thus, all of the conditions which were present in 
Converse v. Hamilton and Hancock Bank v. Far- 
num (supra) are present here. In addition to the 
official determination by the Superintendent of the 
necessity of the assessment, the judicial tribunal 
of the State of New York having supervision of 
the liquidation of The Bank of United States (see 
Isaac v. Marcus, 258 N. Y. 257) has, in an action 
in which the Bank was a defendant, rendered 
judgment upholding this administrative determi-
nation and finding that the assessment was neces-
sary and validly levied. In the face of this situa-
tion, the contention of appellees that the issue 
involved in the case of Converse v. Hamilton, 
supra, is distinguishable from the present contro-
versy because of the absence of judicial action by 
the courts of the domicile, falls.
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Turning to the New York law, which is set forth 
in detail in the main brief (pp. 19-33, inclusive), 
wo find that the determination by the Superin-
tendent under the New York statutes is conclusive 
on the question of the necessity of the assessment 
(Broderick v. Adamson, 148 Misc. 353), just as the 
ex parte order of the Minnesota court was con-
clusive upon the same question in Converse v. 
Hamilton, 224 U. S. 243. It follows that full faith 
and credit can be afforded to the New York laws, 
and the proceedings taken thereunder, by the New 
Jersey Court only by permitting the Superin-
tendent to sue upon the basis of a binding and con-
clusive determination of the necessity of the 
assessment, and leaving personal defenses of in-
dividual stockholders as the only issuable matters 
(Converse v. Hamilton, 224 U. S. 243). Such an 
action may be maintained only upon the law side 
of the New Jersey Court (McDermott v. Wood- 
house, 87 N. J. Eq. 615; Chicago Title & Trust Co. 
v. Young, 90 N. J. Eq. 27; Graham v. Fleissner, 
107 N. J. L. 278; main brief, pp. 34-36).

It necessarily follows, from what has been 
already said, that denial by the State of New 
Jersey of the right to enforce the assessment 
would operate to deprive the creditors of the Bank 
of their property without due process of law. The 
assessment liability, although derived from 
statute, is voluntarily assumed by stockholders 
through the purchase of bank stock and is essen-
tially contractual (Bernheimer v. Converse, 206 
U. S. 516; Whitman v. Bank, 176 U. S. 559). This 
obligation, arising out of the free and voluntary 
contract entered into by stockholders resident in 
New Jersey, is in its nature an ordinary commer-
cial obligation, and may not be destroyed through 
a denial of the right to pursue ordinary legal 
remedies in the Courts of this State (Ins. Co. v. 
Dodge, 246 U. S. 357; Ins. Co. v. Head, 234 U. S.
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149; Ins. Co. v. Dunken, 266 U. S. 389; Ins. Co. v. 
Dick, 281 U. S. 397).

R e  Van Tuyl v. Carpenter.

Several of the defendants rely upon Van Tuyl 
v. Carpenter, 188 S. W. 234 (Tenn. 1916). This 
case was begun under the New York Banking Law 
of 1909. Insofar as this decision prohibits en-
forcement of the assessment liability in states 
other than the state of incorporation, it is un-
sound under the decisions of the United States 
Supreme Court in Bernheimer v. Converse, 206 
U. S. 516; Converse v. Hamilton, 224 U. S. 243; 
Royal Arcanum v. Green, 237 U. S. 531 and 
Modern Woodmen of America v. Mixer, 267 U. S. 
544. The courts declined to follow it in Allen v. 
Prudential Trust Co., 242 Mass. 78; Hanson v. 
Soderberg, 105 Wash. 255 and Hanson v. Harris, 
28 Pac. (2nd) 649 (Oregon, 1933). We have been 
unable to find any decision which follows Van 
Tuyl v. Carpenter.

R e  the 14th Amendment.

In one or two of the briefs filed by the defend-
ants it is contended that the plaintiff did not urge 
the due process clause at the argument before Mr. 
Justice Parker. Our notes of this argument show 
that the point was not in the printed brief, but 
was argued orally before Justice Parker, and the 
case of Shriver vs. Woodbine Bank, 285 U. S. 467, 
was cited in the argument before him.

Furthermore, it was Justice Parker’s construc-
tion of Section 94b of the Corporation Act and 
the judgment entered thereon, which for the first 
time made it necessary for us to plead the Four-
teenth Amendment as making Section 94b null 
and void.
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In the first paper we were required to file we 
urged that the statute violated the Fourteenth 
Amendment (see Grounds of Appeal, Nos. 6 and 7, 
Case p. 44).

Plaintiff’s rights in this respect are fully 
protected.

Section 94b.

Appellees rely almost exclusively upon the pro-
visions of section 94b, which, they contended, 
governs and requires resort to equity. (Brief of 
Eichmann, in toto; brief of Geismar, in toto; brief 
of Bobdon Company, pp. 7-21; brief of Staples, 
pp. 3-10; brief of Rosner, pp. 3-17.)

We have already discussed, in our main brief, 
the underlying situation and historical reason for 
the enactment of section 94b (pp. 11-18). Con-
sidered in connection with its background and 
purpose, the use of the phrase “ by or on behalf of 
any creditor”  is of controlling significance and 
establishes that 94b was enacted for the sole pur-
pose of prohibiting an action by a single creditor 
or his representative, whether it be his assignee, 
executor or administrator, to recover for his ex-
clusive benefit and without regard to the existing 
deficiency and equal and pro rata liability of 
stockholders, the unpaid balance of his personal 
claim. Appellees have attempted to circumvent 
this construction by reference to Section 4972, 
Comp. Stat., Sec. 9 (brief of Geisman, p. 4) and 
Carson v. Scully, 90 N. J. L. 295 (brief of Rosner, 
p. 6). The statute provides that the singular shall 
be construed to include the plural, and the case 
cited so holds. But, under the section referred to, 
it is provided that such construction shall not 
follow if “ there be something in the subject or 
context repugnant to such construction.”  Here, 
we are dealing with a statute covering a special
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subject and purpose, directed to the prevention 
of widespread and unfair litigation by an in-
dividual creditor for his personal benefit against 
individual stockholders. It has no relation to, or 
bearing upon, centralized enforcement on behalf 
of all creditors through the medium of a public 
official or officer acting under statutory or judicial 
sanction.

Other considerations support this view. Prior 
to the enactment of section 80 of the Banking Law 
and its predecessor statute, enforcement of the 
assessment under the New York law was based 
upon an order of the Supreme Court entered upon 
notice to the corporation determining the neces-
sity of the assessment and directing its collection 
by the receiver (see main brief, p. 26). A  similar 
procedure existed, and continues to exist, in many 
other jurisdictions (Converse v. Hamilton, 224 
U. S. 243; Matter of Bank of Winslow, 287 Pac. 
444 (Ariz., 1930)). Under this method of enforce-
ment, as we have already shown, the order entered 
in the state of incorporation, even though without 
notice to the stockholder, is binding and conclusive 
and must be given full faith and credit wherever 
the stockholder may reside. In Converse v. Hamil-
ton, 224 U. S. 243, and Bernheimer v. Converse, 
206 U. S. 516, the United States Supreme Court 
held that no foreign state may compel a receiver 
in a suit or proceeding instituted by him to estab-
lish the deficiency or necessity of the assessment 
after these facts had once been established in the 
domiciliary state. Section 94b, however, as con-
strued by appellees, would require the receiver to 
commence a proceeding in New Jersey to establish 
anew, through a bill in equity for an equitable 
accounting, the existence of the deficiency and the 
necessity of the assessment. So construed, section 
94b and the decision of the United States Supreme 
Court in Converse v. Hamilton, 224 U. S. 243, con-
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struing the full faith and credit clause of the 
United States Constitution, are irreconcilable, 
and, since the latter represents the supreme law 
of the land, section 94b is invalid.

Similarly, section 94b would require the Comp-
troller of Currency, in enforcing assessments 
levied against New Jersey stockholders of national 
banks, to proceed in a court of equity upon a bill 
for an accounting and establish the deficiency and 
necessity of the assessment. But it has been re-
peatedly held that the determination by the Comp-
troller of Currency, being made by a member of 
the executive branch of the government, is binding 
and conclusive and may not be reviewed by the 
courts (Kennedy v. Gibson, 8 Wall. 498; Washing-
ton Nat'l Bank of Tacoma v. Eckles, 57 Fed. 870; 
Deweese v. Smith, 106 Fed. 438, aff’d as Smith v. 
Brown, 187 U. S. 637; Altman v. McClintock, 20 
F. (2d) 266, appeal dismissed 28 F. (2d) 1007; 
Wilson v. Await, 2 F. (2d) 465; Wanamaker v. 
Edisto N atl Bank, 62 F. (2d) 696). Section 94b, 
under appellees’ construction, would invalidate 
the determination by the Comptroller of Currency, 
whether the actions were brought in the state or 
local federal courts (Lewisohn v. Stoddard, 78 
Conn. 575). So construed, it nullifies Congres-
sional enactments and the interpretation afforded 
such enactments by the Federal Courts.

These are but two illustrations of the manner in 
which the construction contended for by appellees 
renders section 94b invalid. But it is a univer-
sally-recognized doctrine that a statute will be 
given a construction which sustains and preserves 
its constitutionality (Matter of McAneny v. 
Board of Estimate, 232 N. Y. 377, 389). Applied 
to section 94b, such a construction is readily avail-
able. Under its very language, it is directed at 
preventing enforcement of an assessment by, or 
on behalf of, an individual creditor. It has no
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application to official enforcement on behalf of 
the entire body of creditors.

Section 94b may possibly be so construed as to 
afford a workable and reasonable remedy. Thus, 
it is said that the Superintendent of Banks repre-
sents all of the creditors of a closed bank in the 
process of liquidation through him, and that, 
through his appearance, the requirement that all 
creditors be parties is complied with. Also, that 
the Superintendent of Banks represents the insol-
vent corporation itself, and, under section 71 of 
the New York Banking Law, he may appear in 
New Jersey and accept service of a copy of the 
summons and complaint on its behalf. The re-
quirement that all stockholders be joined as par-
ties applies only to stockholders residing in New 
Jersey npon whom service can be effected. Under 
this construction, the Superintendent of Banks, as 
plaintiff, stands as the representative of all cred-
itors and the Bank. All New Jersey stockholders, 
for whose protection the statute was enacted, are 
parties. This action would proceed in the form 
of an equitable accounting, and the deficiency be 
reascertained by the New Jersey Court of Equity. 
This construction, however, may require substan-
tial remolding of section 94b. However, even 
under this construction, the determination by the 
Superintendent of the necessity of the assessment 
is deprived of the conclusive effect to which it is 
entitled under the laws of New York as inter-
preted by the courts of that state (Broderick v. 
Adamson, 148 Misc. 353).

The foregoing considerations establish that sec-
tion 94b, if applicable to the present action, and 
if construed literally, is unconstitutional. Sec-
tion 94b not only deprives the official determina-
tion by the Superintendent of Banks of full force 
and effect, but also deprives the Superintendent 
of Banks of any recourse in the courts of New
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Jersey to recover the assessment. Thus, section 
94b specifically requires the joinder, as necessary 
parties, of (a) the corporation, (b) its legal rep-
resentatives, (c) all of its creditors, and (d) all 
of its stockholders. It requires joinder, as a nec-
essary party defendant, of a foreign corporation 
which has never transacted any of its business in 
New Jersey, of all creditors of a foreign bank 
who reside not only in all of the states of the 
Union, but in foreign nations as well, and of all 
stockholders of the Bank, the majority of whom 
always were, and continue to be, citizens of states 
other than New Jersey. We have already pointed 
out, in our main brief, the impossibility of at-
tempting to comply with these requirements, and 
the prohibitive expenses entailed if compliance 
were practicable (pp. 37-42). Where a remedy is 
given which requires compliance with unreason-
able and preposterous conditions, such as this 
statute imposes, it is no remedy at all. In Sioux 
City Bridge Co. v. Dakota County, 260 U. S. 441, 
Chief Justice Taft so held, in the following lan-
guage :

“ * * * such a result as that reached by the 
supreme court of Nebraska is to deny the 
injured taxpayer any remedy at all, because 
it is utterly impossible for him, by any judi-
cial proceeding, to secure an increase in the 
assessment of the great mass of underassessed 
property in the taxing district.”

It is obvious that jurisdiction cannot be ob-
tained over stockholders or creditors of a bank 
who never resided in or owned any property in 
New Jersey. The foundations of jurisdiction are 
familiar and well-settled, and all attempts to 
effect service upon non-residents not conducting 
business or owning property in this State through 
the medium of publication or other forms of sub-
stituted service have been repeatedly rejected by
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our courts (Wilson v. Am. Palace Car Co., 65 
N. J. Eq. 730; Sielcken v. Sorenson, 109 N. J. Eq. 
397; Papp v. Metropolitan Life Ins. Co., 113 N. J. 
Eq. 522; Puster v. Parker Mercantile Co., 70 N. J. 
Eq. 771; Cameron v. Penn Mutual Life Ins. Co., 
I l l  N. J. Eq. 24; Lanmng v. Twining, 71 N. J. 
Eq. 573; Fraxam, etc., Corp. v. Skouras, etc., 
Corp., 113 N. J. Eq. 512; Pennoyer v. Neff, 95 
U. S. 714). The only thing that could possibly 
be accomplished by making all of the 400,000 
creditors and all of the 20,800 stockholders par-
ties to such an action would be to give them 
notice of the action. There is absolutely no need 
of such notice, particularly since judgments have 
already been entered against over half of all the 
stockholders in New York alone. Thus, section 
94b, under the guise of providing a remedy, actu-
ally prohibits enforcement of any assessment in 
New Jersey. This is repugnant to the Constitu-
tion of the United States under the doctrines 
already developed.

In the final analysis, the question of whether 
this action is properly in law or should be main-
tained in equity, depends upon the necessity of an 
accounting to determine the value of the Bank’s 
assets and the amount of its liabilities for the pur-
pose of ascertaining the amount of the deficiency 
upon which the assessment rests. Whether an ac-
counting is necessary does not depend upon the 
provisions of section 94b, which we have already 
disposed of, but solely upon the effect to be given 
the determination by the Superintendent of Banks 
of the State of New York that the assessment is 
necessary. We have already pointed out that 
under the New York law, as construed by the 
New York courts, this determination is binding 
and conclusive (Broderick v. Adamson, 148 Misc. 
353). A similar conclusion was recently reached 
by the Federal District Court of Maryland in
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dismissing without opinion the action in equity 
by this plaintiff against stockholders of The Bank 
of United States residing in Maryland and requir-
ing the filing of suit on the law side of the court. 
The dismissal was based upon the conclusiveness 
of the Superintendent’s determination, which, of 
course, eliminates all bases of jurisdiction in 
equity (Broderick v. American General Corp., not 
reported). That such is the proper effect to be 
given under the New York law to the Superin-
tendent’s determination is also indicated in Duke 
v. Olson, 240 111. App. 198; Hansen v. Harris, 28 
Pae. (2d) 649 (Ore., 1933); State Bank of Port-
land v. Gotshall, 121 Ore. 92; Gile v. Duke, 5 F. 
(2d) 952; Kennedy v. Gibson, 75 U. S. 498; Casey 
v. Galli, 94 U. S. 673; Citizens’ Nat’l Bamk v. 
Knox, 102 U. S. 422; Hanson v. Soderberg, 105 
Wash. 255,177 Pae. 827; Allen v. Prudential Trust 
Co., 242 Mass. 78. It is also shown by Bern- 
heimer v. Converse, 206 U. S. 516, and Converse 
v. Hamilton, 224 U. S. 243, where similar deter-
minations by justices of various courts were given 
like binding and conclusive effect (see main brief, 
pp. 19-33).

If, however, we are in error in this regard and 
the determination by the Superintendent has 
merely presumptive weight, or no effect at all 
except to furnish him with a right to sue, then, 
and only then, can it be fairly contended that 
there is any basis for resort to equity. The par-
ties to such an action, however, could only be the 
Superintendent of Banks as plaintiff, and the 
New Jersey stockholders of The Bank of United 
States, as defendants, since these are the only 
parties over whom jurisdiction could be obtained. 
The question of the deficiency would then be an 
issuable matter of fact. Whatever view is adopted 
upon this question, the final judgment of the Court 
below dismissing the complaint was erroneous,
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since it deprives the Superintendent of any rem-
edy in New Jersey. It is insisted that the com-
plaint should be sustained in its present form, 
and that this is properly an action at law. If, 
however, an equity action is required, the final 
judgment of the Court below should be reversed 
in part and the action transferred to the Court 
of Chancery.

Respectfully submitted,

M c D e r mo t t , E n r ig h t  & Ca r p e n t e r , 
Attorneys for Plaintiff-Appellant.

J a me s  D. Ca r p e n t e r , J r .,

Ca r l  J. A u s t r ia n ,
A r t h u r  Oe n e r ,
H ar o l d  N. C o h e n ,

Of the New York Bar, 
Of Counsel.









At a special Term, Part VII, thereof of the 
Supreme Court of the State of New York, held 
in and for the County of New York, at the Court 
House, Centre and Pearl Streets, in the Borough 
of Manhattan, City and State of New York, this 
11th day of April, 1934.

PRESENT:
Ho n . Ric h ar d  P. Lydo n , 

Justice.

Jo se ph  A. Br o de r ic k, as Superintendent of Banks of 
the State of New York,

Plaintiff,
—against—

Max  Aar o n , et al.,
Defendants.

JUDGMENT
Co unt y  
Cl e r k ’s 
In d e x  No . 
4800— 1933.

The issues in this action having been regularly brought on for trial before Mr. Justice Richard
P. Lydon at a Special Term, Part Y II of this Court, held on the 5th day of February, 1934, and 
thereafter, at the County Court House, Centre and Pearl Streets, in the Borough of Manhattan, 
City, County and State of New York, and plaintiff having appeared by Car l  J. Au st r ian , his 
attorney (Ar t h u r  Of ne r , Har o l d  N. Co h e n , War r e n  C. Fie l d ing , Edwar d  Gar f ie l d , Mau -
r ic e  Co h e n , Edwar d  We it z and Isado ke  H. Co h e n , of counsel), and the defendants enumer-
ated upon the schedules annexed hereto and made part hereof, opposite whose names the symbol “I” 
or “NAD” is set forth under the column entitled “Status” having appeared by their respective 
attorneys, and due proof having been made of the service of the summons and complaint upon the 
defendants enumerated in the said annexed schedules opposite whose names the symbol “D,” “S” or 
“A” is set forth under said column entitled “Status” and said defendants having defaulted in 
appearance and pleading and the trial having proceeded by way of inquest against all 'of .the said 
defaulting defendants,

Now, on motion of Car l  J. Au st r ian , attorney for the plaintiff, it is adj udg ed  and  dec r eed :

1. That the assessment in the sum of $25. per share for each share of the outstanding capital 
stock of the defendant, The Bank of United States, was levied by plaintiff against the stockholders 
of Thé Bank of United States in accordance with the provisions of the Banking Law of the State 
of New York and was in all respects valid and proper and was required and necessary in order to 
pay and discharge the debts, contracts and obligations due and owing the creditors of The Bank of 
United States.

2. It  is  f u r t h e r  adj udg e d  an d  dec r eed that plaintiff is entitled to a lien upon the moneys 
and dividends retained and withheld by him with the right to apply and set off such moneys and 
dividends against the amounts of the stock assessments levied against the defendants to whom such 
moneys and dividends would otherwise be payable and that the plaintiff apply and set off against 
the respective assessments of such defendants the amounts set forth opposite their names upon the 
said annexed schedules under the column entitled “Dividends Held.”





3. It  is  f u r t h e r  adj udg ed  and  dec r eed that plaintiff recover from each of the defendants 
enumerated upon Schedules “A,” “B,” “C,” “D,” “E” and annexed hereto the sum set oppo-
site the respective names of such defendants upon said schdules under the column entitled "Amount 
Due.”

And  on motion made on their behalf:

4. It  is  f u r t h e r  adj udg ed  an d  dec r eed that the complaint be and the same hereby is dis-
missed against the defendants: Edwar d  Abr ams , Est h e r  Abr ams , Jac q u e l in e  Abr ams , Ru t h  
Abr ams , Vio l e t  Abr ams , Ger t r ude  Adams , Fa n n ie  At l as , Geo r ge  Bal d ing e r , Aar o n  Bo nd- 
e r man , Be be c c a Bo o kspan , Be at r ic e  Br ah ms , Se ymo ur  Br au man , Abr ah am C. We in f e l d  as 
a copartner of Car r  & Co., Th e l ma  Da n n , Fr anc e s  DeEaf f e l e , Mar v in  Did in s k y , Eu t h  Dwo - 
r e t t , Be at r ic e  Eng e l , Do r o t h y  Fin k , Eic h ar d  Fin k , Al be r t  Fr ie d man , An n e t t e  Fr ie d man , 
Be t t y  Fr ie d man , Jan e  Fr ie d man , Eh o da  Fr ie d man , Fl o r enc e  Jan e  Gasne r , Syb il  Gasne r ! 
Wil bu r  Gasne r , Lo uis Gaudio si, Ju l ie t  C. Gil be r t , Be r nar d  Go o dman , Fr anc e s  Go o dman! 
Benj am in  Go r do n, Sa l ly  Gr eenber g , Mo r t o n Ha l br e ic h , Be r n ic e  C. He r st e in , Eo s l yn  c ! 
He r st e in , Eo xan n e  Ho l zman , El ias  Jac o bs, Gl adys  Jac o bs, Mar k  Jac o bs, Sh ir l e y  Jaf f e , 
Max  D. Jo se phso n , Al v in  Kass, No r man  Ke ize r , So l o mo n  N. Kis c h n e r , Irw in  Ko r n, Be t t y  
Ko r nbl um, Es t h e r  Ko r nbl um, Le st e r  E. Le v in t h a l , Har ve y  Le w is , Ju l ian  Mar an s , Est h e r  
Mar c h , Mar ia n  Maye r , Mo nr o e  Me ye r s , Be r t r am Mo nd, Be ve r l y  Mo r se , El Mal c o l m De ac o n , 
as copartner of Mo ye l  & Ho l me s , Ida Na m an , Ma x in e  Neubar dt , He r be r t  J. Ne u man , Her ber t  
Pan k in , Je r o me  Pankin , Sh ir le y  Pan k in , F l o r e n c e  P a n k i n ,  Ed w in  L. Ph il ip s , L e o n a r d  

Ro se nzwe ig , Bic h ar d  J. Bo t h , Har l e an  Bo t hbe r g , Le st e r  Ro t h man , Abdat t aw Ru d man , 
Gr ac e  Ru t c h ik , Ho war d  Ru t c h ik , Be at r ic e  W. Sar no f f , Max  Sc h e me d , Mo r r is Sc he r e r , 
Sayr e  B. Sc h w ar t z, Ar t h u r  Sh e r r , Ir e ne  Fr anc e s  Sh e r r , Fr eda So ko l sky , Jac k  So ko l - 
sky , So n ia  So ko l sky , Ar t h u r  Spir o , Ral ph  St an zio n e , Le o nar d  St ar k , Pr isc il l a  St ar k , 
Moe St e in , Hym a n  St e inbe r g , Do r is St e r n l ie b , Jac k  Sur ut , Ru bin  Tu r e t zky , Har r ie t  Van  
Thy n , Ru t h  May  We in s t e in  and Ir v in g  Wei t z .

5. It  is  f u r t h e r  adj udg ed  and  dec r eed that any party to this action may apply from time 
to time at the foot of this judgment for such directions and relief as may be proper.

6. It  is  f u r t h e r  adj udg ed  an d  dec r eed that the plaintiff may apply at the foot hereof for 
such directions and orders of this Court as may be necessary affecting the administration and dis-
tribution of the moneys collected by him under this judgment.

7. Execution of this judgment against the defendants, St eve  Al e xan d e r ; El i  Au e r bac h ; 
Sar a  Bab el l ; Ida Rin s k y ; Jo se ph  Br e w e r ; Jo h n  P. Br o g an ; Mar y  A. Br o g an ; Wal t e r  
Br u n o ; Ma x  F. Fink el st e in ; Th e r e sa  Gar ga n i; Be ssie  Gasne r , as trustee; He n r y  D. Gasne r , 
as trustee; Max  Go o se y ; Ro se  Grei f ; Dav id  He r st e in , as trustee; Na t ha n  Hoch ; Ad o l ph  Jab- 
l o n e r ; Go df r e y Ju l ian  Jaffe ; Ch r is t  A. Kat san t o n t s ; Abe  Ke ss l e r ; Ye t t a  Ke ss l e r ; Kl e in  
Br o s.; Lo uis  Ko h n ; Will ia m Ko r nbe r g ; Willi am  Ko r nber g  Co ., In c .; Wil o o -Ko r nber g  Co ., 
In c .; An n a  Kro wn ; Ir ving  Le bo w it z ; Aug ust  J. Lehn er ; Le ah  Le v y ; He l e n  H. Lic h t e n -
stein ; Har r is  Lic h t ma n ; Lipsk y  & Ro s e n t h a l ; Lips k y  & Ro se nt h al , In c .; Will ia m Maid - 
ma n , as copartner of Fash io n  We ar  Dr ess Co .; Ch ar l e s  Mar g o l is ; Pau l  Mils tein ; An n e  
Mu zzil l o ; Nat io n a l  Cit y  Bank  o f  Ne w  Ro c h e l l e ; Pa pa zian  Br o s.; So l  Raph ael ; Re n n ie  
& Co.; Ar t h u r  J. Rie s e r ; Ida Ro se n ; Wal t e r  Ro ss ; Sau l  Ro t h f e l d ; Fr an k  Ru br io iu s ; 
Cat h e r in e  Sa mu e l s ; Be r nar d  H. San d l e r ; Sam Sc h u s t e r ; Abr ah am Sc h w al be r g ; Al  
Sc h w ar t z ; J. Irw in  Sh apir o  ; Ph il ip  Sh la n sk y  & Co., In c . ; Ph il ip  Sh la n sk y  & Br o ., Ino . ; 
H. Be r t r am Smit h ; Jul ius  B. Stilwe ll ; Har r y  Su r k e s ; Da n ie l  A. To bi n ; Eug e ne  Ve c s e y ; 
He r man  Wan g r o w ; Wat so n  & Wh it e ; Mo r r is Weis sm an ; and Isaac  Zw iso h n , is hereby stayed 
thirty days.

8. All parties are granted sixty days to make a case on appeal.

ENTER,

R. P. L., 
J.S.C.





a f f id a v i t  o f  s e r v ic e  b y  m a i l

St at e  or N et t  Yo r k, I 
Cit y  or Ne w  Yo r k, > s s . :
Co u n t y  or Ne w  Yo r k . J

Al e xande r  An d r ian , being duly sworn, deposes and says, that on the 5th day of May, 1934, 
he served the within Judg me nt  upon the attorney for the defendant in the within action hereinafter 
named, by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as follows:

and by depositing the same in the City Hall Branch of the Post Office regularly maintained by the 
United States Government at Broadway and Park Row, in the Borough of Manhattan, City of 
New York.

Deponent further says that the said attorney is the attorney for the above named defendant 
and that the address set forth on said wrapper is the office and post office address given by the said 
attorney upon the last paper in the within action.

Sworn to before me this)
5th day of May, 1934.)
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Co u nt y  o f  Ne w  Yo r k .

Jo se ph  A. Br o de r ic k, as Superintendent of 
Banks of the State of New York,

Plaintiff,
against

Max  Aar o n , et al.,
Defendants.

COPY

SiuDgment

Si r s :
Pl e ase  t ake  no t ic e  that the within is a true 

copy of the Judg me nt  duly signed, filed and en-
tered in the above entitled action on the 11th day 
of April, 1934, in the Office of the Clerk of the 
County of New York, affecting the defendant or 
defendants represented by you.
Dated, New York, May 5th, 1934.

Yours, etc.,
Car l  J. Aust r ian ,

Attorney for Plaintiff, 
Superintendent of Banks,

Office & P. 0 . Address,
111 Duane Street, 

Borough of Manhattan, 
New York City.
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Jo se ph  A. Br o de r ic k, as Superintendent of Banks of 
the State of New York,

Plaintiff,
against

Max  Aar o n , et al.,
Defendants.

DECISION

Co u nt y  
Cl e r k ’s 
In d e x  No . 
4800— 1933.

The issues of fact raised by the pleadings in this action having duly come on to be heard by 
this Court at a Special Term, Part YII thereof, on the 5th day of February, 1934, and thereafter, 
and the proofs and allegations of the parties having been duly presented, and the plaintiff having 
appeared by Car l  J. Au st r ian , his attorney, (Ar t h u r  Of ne r , Har o l d  N. Co h e n , War r e n  C. 
Fie l d in g , Edwar d  Gar f ie l d , Maur ic e  Co h e n , Edwar d  We it z and Isado r e  H. Co h e n , of 
counsel), and the defendants enumerated upon the schedules annexed hereto and made part hereof 
opposite whose names the symbol “I” or “NAD” is set forth, under the column entitled “Status,” 
having appeared by their respective attorneys, and due proof having been made of the service of 
the summons and complaint upon the defendants enumerated in the said annexed schedules oppo-
site whose names the symbol “D,” “S” or “A” is set forth, under said column entitled “Status,” 
and said defendants having defaulted in appearance and pleading and the trial having proceeded 
by way of inquest against all of the said defaulting defendants,

I hereby decide and find as follows:

FINDINGS OF FACT.
1. On and prior to the 11th day of December, 1930, plaintiff was and now is the duly ap-

pointed and acting Superintendent of Banks of the State of New York.

2. The defendant, The Bank of United States, was on and prior to December 11, 1930, and 
now is a monied corporation organized under the Banking Law of the State of New York, and 
having its office and principal place of business in the Borough of Manhattan, City, County and 
State of New York.

3. On December 11, 1930, the capital of The Bank of United States amounted to the sum of 
$25,250,000. represented by 1,010,000 shares of stock of the par value of $25. per share, all of 
which were on and prior to December 11, 1930, and now are issued and outstanding.

4. On the 11th day of December, 1930, The Bank of United States could not with safety 
and expediency, continue its business, and thereupon and on such day, plaintiff, pursuant to the 
provisions of Section 57 of the Banking Law of this State, took possession of the business and 
property of such Bank and has been and now is in possession and engaged in the liquidation 
thereof.

5. Upon the taking of such possession and on December 11, 1930, the Superintendent of 
Banks determined to liquidate the business and affairs of The Bank of United States.

6. That thereafter and prior to May 6, 1931, plaintiff, pursuant to Section 72 of the Bank-
ing Law determined that the period between May 6, 1931 and June 29, 1931, afforded creditors 
of The Bank of United States reasonable time to present and make proof of their claims against the 
Bank. Such period afforded a reasonable time for creditors to present and make proof of their 
claims. Thereafter and pursuant to the provisions of Section 72 of the Banking Law, plaintiff 
notified all creditors in writing, whose claims appeared upon the books of such Bank, to present 
such claims to him and make proper proof thereof on or before the 29th day of June, 1931 at 
various branch banks of The Bank of United States situate in the City of New York, the names 
and addresses of which were specified in such notice. Such notice designated June 29th, 1931, as 
the last day upon which claims could be presented and proved and were enclosed in securely sealed 
postpaid wrappers, addressed to the creditors appearing on the books of such Bank and were on 
May 2, 1931 and May 5, 1931, mailed at the General Post Office in the Borough of Manhattan 
City of New York, to such creditors, and thereafter notices were inserted, pursuant to the direction 
of this plaintiff, in thirty-nine New York City newspapers designated by him, and published weekly 
for more than three consecutive weeks embracing a period of more than twenty-one days prior to
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the 29th day of June, 1931, directing all persons having claims against The Bank of United States 
to present and make proof of such claims on and prior to June 29, 1931, the last day fixed for the 
presentation and making proof of claims.

7. In the month of June, 1932, and prior to July 1, 1932, plaintiff, after an examination of 
its affairs determined and ascertained that the reasonable value of the assets of defendant, The 
Bank of United States was not sufficient to pay its creditors in full and that there was due and 
owing by such Bank to its creditors over and above the reasonable value of such assets a sum in 
excess of $30,000,000. At the time of such determination such insufficiency of assets, as so fixed 
and ascertained, existed and has since continued.

8. Subsequent to such determination and prior to the 1st day of July, 1932, plaintiff decided 
that an assessment of $25.00 against each stockholder for each share of stock held by him was 
required and necessary to provide moneys toward the payment and satisfaction of the sums due and 
owing to the creditors of such Bank.

9. Thereafter and on July 6, 1932, plaintiff made demand in writing upon all of the stock-
holders of The Bank of United States appearing upon its stock ledger for the payment on August 
8th, 1932, of $25.00 for each share of stock appearing upon such stock ledger to be held by such 
stockholder. Such demand stated the total amount assessed by the plaintiff against all of the 
stockholders, the equal and pro rata share assessed against each stockholder for each share of stock 
held by him, and the total amount of the assessment for all shares held by each such stockholder. 
These demands were enclosed in securely sealed postpaid wrappers addressed to each of such stock-
holders at his or its last known place of residence appearing upon the stock ledger of the Bank, 
and where no address appeared thereon the last known address of such stockholder. These de-
mands so sealed and addressed and postpaid were, on July 1st, 1932, mailed to each said stockholder 
at the General Post Office in the Borough of Manhattan, City of New York.

CORPORATIONS.
10. The following defendants are domestic corporations: The Ad Press, Ltd., Aptakin & Gins- 

burg Corp., Arown Holding Corporation, Battery Place Securities Corporation, Baumgold Bros., 
Inc., Beinowitz Leather Co., Inc., Bernard Trading Co., Inc., Brand & Corman, Inc., Brand & 
Oppenheimer, Inc., Brickner & Bernfeld, Inc., Candee Smith & Howland Co., Carsel Holding Corp., 
Charlsid Realty Co., Inc., Harry Charnas & Co., Inc., Clandere Realty Co., Inc., The Coll-Clare 
Realty Co., Credit Investing Corporation, Crescent Furniture Mfg Co., Inc., Daisy Hat Co., Inc., 
Danlev Realty Corp., F. Del Balso & Son, Inc., Dickson & Turnbull, Inc., Elmo Realty Corpora-
tion, Etco Trading Corporation, F. R. Z. Garment Co., Inc., H. J. Feinberg & Co., Inc., S. Fein- 
stein & Sons, Inc., Film Metal Box Corporation, 531 Fifth Avenue, Inc., 465 Fourth Avenue Cor-
poration, Fransal Holding Corp., Frearay Holding Corporation, Friedland and Levine Bros., 
Gelles Advertising Agency, Inc., Genuine Sailor Pants Corporation, Gilmore Holding Co., Inc., 
Gilmore Realty Co., Inc., Gothamite Holding Company, Inc., H.R.H. Construction Corp., Har-
lem Center Corp., Oscar Heyman & Co., J. Hoffman & Co., Inc., Homestead Mortgage Corpora-
tion, Hookerman Furniture Co., Inc., I. & J. Holding Corporation, Industries Development Cor-
poration, Irose Holding Corp., Irving Trust Company, as Trustee, Jakdel Construction Corp., 
Janet Co., Inc., Jesmire Realty Co., Inc., William Kornberg Co., Inc., Kronfeldt & Karlin, Inc., 
Lamport Mfg. Supply Co., Inc., Charles Landow, Incorporated, Landow Estates, Incorporated, Lee- 
Zurich Alloys Corporation, Saul Lewis Hosiery Co., Inc., Mricdor Holding Company, Inc., The 
Majestic Neckwear Company, Manhattan Industrial Corp., Manrose Mercantile Co., Inc., Manwo 
Trading Corporation, Market Realty and Investors Corporation, Marlboro Securities Corporation, 
Marlboro Shirt Co., Inc., The Mastan Co., Inc., Maybaum Bros., Inc., Metropolitan Refining Com-
pany, Inc., H. Mirenburg & Co., Inc., Muriel Hat Co., Inc., Nally Plumbing-Contracting Company, 
Inc., New Style Hats, Inc., New York Security Corporation, Nudcon Holding Corporation, Ogus, 
Rabinovich & Ogus, Inc., 115 West 46th St. Corporation, Paragon Oil Co., Inc., Paramount Stitch-
ing & Pleating Co., Inc., Parkal Holding Corp., Peoples Assets Realization Corporation, Perlette 
Realty Corporation, Pidal Construction Corp., Plandome Securities Corporation, Rabmit Corpora-
tion, Raisin & Levine, Inc., Regal Finance Corporation, The Regent Dress Suit & Skirt Mfg. Co., 
Inc., Ronoaka Holding Corporation, Samuel Roseff & Sons, Inc., Abe Rosenblum Corporation, 
Rosenmond-Petrino Co., Inc., Rosing & Cohn, Inc., Samuel Rothstein Clothing Co., Inc., Royal 
Card & Paper Co., Inc., Rutland Plumbing Corporation, S. R. M. Realty Corporation, S. W. Hold-
ing Co., Inc., Alex Sabin & Sons, Inc., L. S. Saphier & Co., Inc., Sapsowits Bros., Inc., Samoff- 
Neaderland, Inc., Schinasi Commercial Corporation, Philip Shlansky & Co., Inc., Siegel Levy Co., 
Inc., Jacob Sincoff, Inc., Solar Holding Corporation, Standard Rolling Mills, Inc., Standard Tire 
Stores Company, Inc., Sterling Apparel Stores, Inc., Stem & Goldberg, Inc., James Stewart & 
Company, Incorporated, Samuel Strauss Sons & Co., The Style Curtain Co., Inc., Teps Realty Co., 
Inc., Tidmor Trading Corporation, Ullman & Hauser, Inc., Ulrika Realty Corporation, United Dress 
Co., Inc., United Properties, Inc., Samuel Valentine Company, Inc., Weill & Cohen, Inc., Weinman 
& Oelbaum, Inc., Weinstrum Watch Company, Inc., Wise Investing & Credit Corp., Zalud-Kaufman 
Co., Inc.

11. Defendant, Christjane Corp., is a foreign corporation, organized under the laws of the 
State of Delaware.
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317. Each of the defendants enumerated upon Schedule “A” annexed hereto, other than the 
defendant, A r th u r  J. Ries er , was on and prior to December 11, 1930, the owner and holder of 
record of the number of shares of the capital stock of The Bank of United States set opposite 
his name upon said schedule under the caption entitled “Number of Shares,” and appeared and 
now appears under such name as such owner and holder upon the stock ledger of said Bank. Prior 
to December 11, 1930, the defendant, Ar th u r  J. Ries e r , purchased two hundred ten (210) of said 
shares and thereupon transferred said stock to his son, Ar t h u r  J. Ries e r , who was then and on 
December 11, 1930, continued to be an infant under twenty-one years of age.

318. Each of the defendant corporations enumerated upon Schedule “B” annexed hereto, 
other than the defendant, W il ia m K o r nbe r g  Co ., In c ., hereinabove in paragraphs “227” to “232” 
specifically referred to, and the defendant, Ph il ip  Sh l a n s k y  & Co., In c ., hereinabove in para-
graphs “233” to “248” specifically referred to, was on and prior to December 11, 1930, the owner 
and holder of record of the number of shares of the capital stock of The Bank of United States 
set opposite its name upon said schedule under the caption “Number of Shares,” and appeared 
and now appears under such name as such owner and holder upon the stock ledger of said Bank. 
On and prior to December 11, 1930, and thereafter, defendants, W il l ia m K o r nbe r g  Co ., In c ., 
and Ph il ip  Sh l a n s k y  & Co., In c ., were the owners and holders of the number of shares set oppo-
site the respective name of said defendants upon said schedule under the caption “Number of 
Shares.”

319. Each of the defendant members of the copartnerships and joint ventures hereinabove 
referred to in paragraphs “ 12” to “226,”  inclusive, and enumerated upon Schedule “ C” annexed 
hereto, was on and prior to December 11, 1930, the owner and holder of record as such of the num-
ber of shares of the capital stock of said Bank set opposite the name of such defendant as a mem-
ber of such copartnership or joint venture upon said schedule, and appeared and now appears 
under such name as such owner and holder upon the stock ledger of said Bank.

320. On and prior to December 11, 1930, the defendants enumerated upon Schedule “D” 
annexed hereto were the joint owners of record of the number of shares of the capital stock of The 
Bank of United States set opposite their respective names upon said schedule under the caption 
“Number of Shares” and appeared and now appear upon the stock ledger of said Bank as such 
joint owners and holders. The individuals designated “Deceased” upon said schedule and now 
made parties hereto, died prior to the commencement of this action.

321. Each of the defendant corporations enumerated upon Schedule “ F” annexed hereto, 
other than the defendant, Th e  Na t io n a l  Ci t y  Ba n k  o f  Ne w  Rochelle , hereinabove in para-
graph “ 172” specifically referred to, was prior to the commencement of this action and now is the 
owner and holder of the number of shares of the capital stock set opposite its respective name upon 
said schedule under the caption “Number of Shares.”

322. Each of the defendant members of the copartnerships enumerated upon Schedule “F” 
annexed hereto, was prior to the commencement of this action and now is the owner and holder as 
such of the number of shares of the capital stock of said Bank set opposite the name of such de-
fendant as a member of such copartnership upon said schedule.

323. Each of the defendants enumerated upon the schedules annexed hereto has made pay-
ments upon his or its respective assessment in the amount set opposite the name of such defend-
ant upon said schedule under the caption “ Payments.” Except as so credited upon the annexed 
schedules, each of the defendants enumerated thereon has failed and omitted to pay his or its re-
spective assessment or any part thereof.

324. Each of the defendants enumerated upon the schedules annexed hereto opposite whose
names credits appear thereon under the caption “ Dividends Held,” on December 11, 1930, main-
tained deposit balances in The Bank of United States upon which liquidation dividends in the 
amounts set forth therein were retained and are now being withheld by plaintiff subject to the 
determination of this Court of the right of plaintiff to set off and apply such dividends against the 
amount due from the defendants upon said assessments.





CONCLUSIONS OF LAW.
1. That plaintiff has no adequate and complete remedy at law and that this action is prop-

erly commenced and maintained on the equity side of this Court.

2. That the defendant, The  Bank  o f  Un it e d  St at e s , was a proper party defendant to this 
action and entitled to appear and defend such action for the benefit and protection of its stock-
holders.

3. That the assessment in the sum of $25. per share for each share of outstanding capital 
6tock of The Bank of United States was levied by the plaintiff against the stockholders of defend-
ant, Th e  Ba n k  o f  Un it e d  St at e s , in accordance with the provisions of the Banking Law of the 
State of New York and was in all respects valid, proper and was required and necessary in order 
to pay and discharge the debts, contracts and obligations due and owing the creditors of defendant, 
Th e  Ba n k  o f  Un it e d  St at e s .

4. That the plaintiff is entitled to a lien upon the moneys and dividends retained and with-
held by him with the right to, apply and set off such moneys and dividends against the amounts 
of the stock assessments levied against the defendants to whom such moneys and dividends would 
otherwise be payable.





282. Plaintiff is entitled to judgment against each of the defendants enumerated upon Sched-
ules “A,”  “B,” “C,”  “D,” “E” and “ F,”  annexed hereto and made part hereof, in the amount of 
the respective assessment levied against and set forth opposite the name of each said defendant 
upon said schedules under the caption “Assessment Amount,” less the amount paid by or for the 
account of such defendant set forth upon said schedules opposite the name of such defendant un-
der the caption “Payments,” and less the amount which plaintiff has withheld and applied against 
the said assessments as set forth upon said schedules opposite the name of said defendant under 
the caption “Dividends Held,” together with interest on the balance at the rate of six per cent 
per annum from August 8, 1932, set forth upon said schedules opposite the name of each said de-
fendant under the caption “Interest,” making a balance due and owing to plaintiff from each of 
said defendants in the amount set opposite their respective names upon said schedules under the 
caption “Amount Due.”

283. Accordingly, I direct that judgment on the merits be entered against each of the defend-
ants enumerated upon Schedules “A,”  “B,” “ C,”  “D,” “E” and “F,” annexed hereto, in the amount 
set opposite their respective names under the column entitled “Amount Due.”

284. Where judgment is directed herein in favor of plaintiff against more than one defendant 
upon the assessment levied against the same share or block of shares of the capital stock of said 
Bank, payment by either of such defendants shall operate to the extent thereof to satisfy and dis-
charge pro tanto the liability to plaintiff of the other.

285. I direct that judgment be entered in accordance with this decision.

286. No costs or disbursements are allowed to any of the parties.

287. I further direct that any party to this action may apply from time to time at the foot 
of this decision for such directions, instructions or relief as may be proper.

288. Plaintiff may apply at the foot hereof for such directions and orders of this Court as 
may be necessary affecting the administration and disposition of the moneys collected by him under 
this decision and the judgment entered thereon.

289. Execution of this judgment against the defendants, St eve  Al e x an d e r ; Eli  Au e r bac h ; 
Sar a  Bar el l ; Ida Bin s k y ; Jo se ph  Br e w e r ; Jo h n  P. Br o g an ; Mar y  A. Br o g an ; Wal t e r  
Br u n o ; Max  Finkel ste in ; Th e r e sa  Garga ni ; Be ssie  Gasne r , as trustee; He n r y  D. Gasn e r , 
as trustee; Ma x  Go o se y ; Ro se  Gr e if ; Dav id  He r st e in , as trustee; Na t h a n  Hoc h ; Ado l ph  Jab- 
l o n e r ; Go df r e y Ju l ian  Ja ff e ; Ch r is t  A. Kat s a n t o n is ; Abe  Ke ss l e r ; Ye t t a  Ke ss l e r ; Kl e in  
Br o s. ; Louis Ko h n  ; Will ia m Ko r nber g  ; Will ia m Ko r nber g  Co ., In c . ; Wil c o -Ko r nber g  Co ., 
In c .; An n a  Kro wn ; Ir ving  Le b o w it z ; Aug ust  J. Lehner ; Le ah  Le v y ; He l e n  H. Lic h t e n -
stei n ; Har r is  Lic h t ma n ; Lip s k y  & Ro s e n t h a l ; Lips k y  & Ro se n t h al , In c .; Will ia m Maid - 
ma n , as copartner of Fash io n  We ar  Dr ess Co .; Ch ar l e s  Mar g q l is ; Pau l  Mil ste in ; An n e  
Mu zz il l o ; Nat io n a l  City  Ba n k  o f  Ne w  Ro c h e l l e ; Pa pazian  Br o s.; So l  Raph ael ; Re nnie  
& Co.; Ar t h ur  J. Rie se r ; Ida Ro se n ; Wal t e r  Ro ss ; Sau l  Ro t h f e l d ; Fr an k  Ru br ic iu s ; 
Ca t h e r in e  Sa mu e l s ; Be r nar d  H. Sa n d l e r ; Sa m Sc h u s t e r ; Abr ah am Sc h w al be r g ; At . 
Sc h w ar t z ; J. Ir w in  Sh apir o  ; Phil ip  Sh l a n s k y  & Co., In c . ; Phil ip  Sh l a n s k y  & Br o ., In c . ; 
H. Be r t r am Smit h ; Jul ius  B. St il w ell ; Har r y  Su r k e s ; Dan ie l  A. Tob in ; Eug ene  Ye c s e y ; 
He r man  Wa n g r o w ; Wat so n  & Wh it e ; Mo r r is Weis sm an ; and Isaac  Zw is o h n , is hereby stayed 
thirty days.

290. All parties are granted sixty days to make a case on appeal.

Dated: April 11, 1934.

RICHARD P. LYDON,
Justice of the Supreme Court of the 

State of New York.





Sta t e  o f  Ne w  Y o r k , 
Ci t y  o f  Ne w  Y o r k , 
Co u n t y  o f  Ne w  Y o rk .

AFFIDAVIT OF SERVICE BY MAIL

A l ex an de r  An d r ia n , being duly sworn, deposes and says, that on the 5th day of May, 1934, 
he served the within De c is io n  upon the attorney for the defendant in the within action hereinafter 
named, by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as follows:

and by depositing the same in the City Hall Branch of the Post Office regularly maintained by the 
United States Government at Broadway and Park Row, in the Borough of Manhattan, City of 
New York.

Deponent further says that the said attorney is the attorney for the above named defendant 
and that the address set forth on said wrapper is the office and post office address given by the said 
attorney upon the last paper in the within action.

Sworn to before me this)
5th day of May, 1934.}



County Clerk’s Index No. 4800— 1933.

Supreme (Emtrt af tlye State of 
Nem fork

Co u nt y  o f  Ne w  Yo r k .

Jo se ph  A. Br o de r ic k, as Superintendent of 
Banks of the State of New York,

Plaintiff
against

Max  Aar o n , et al.,

Defendants.

COPY

Decision

Si r s :
Pl ease  t ake  no t ic e  that the within is a true 

copy of the De c is io n  duly signed, filed and en-
tered in the above entitled action on the 11th day 
of April, 1934, in the Office of the Clerk of the 
County of New York, affecting the defendant or 
defendants represented by you.

Dated, New York, May 5th, 1934.

Yours, etc.,

Car l  J. Aust r ian ,
Attorney for Plaintiff, 

Superintendent of Banks,
Office & P. 0 . Address,

111 Duane Street, 
Borough of Manhattan, : 

New York City.



NSW YORK LAW JOUBNAL

May 18. 1954

SUPREME COURT -  SPECIAL TERM. PART VII« 

~by MR. JUSTICE LYDQN*

BRODERICK, as Supt. of "banks, v. AARON et al* —  This is an action 
Originally instituted against 15,843 defendants to recover upon the assessment 
levied by p la in tiff , as superintendent of banks, against the defendants, as 
stockholders of the Bank of United States, Of the defendants originally  
named, default judgments have already been entered and the action severed 
against approximately 3,000 defendants and some 4,000 defendants have executed 
agreements, a ll of which were introduced in evidence upon the t r ia l  of this  
action, providing for the payment of their respective assessments in fu ll  upon 
stated terms and authorizing the entry of judgment* The action has been 
discontinued .gainst some 2,000 defendants who have either paid their assess-
ments in fu ll or upon whom p la in tiff  was unable to effect service of the 
summons and complaint or for other reasons such as bankruptcy and death* 
Approximately 3,000 of the remaining defendants have fa iled  to appear or 
answer, and against these the t r ia l  proceeded by way of inquest* An addi-
tional 3,000 defendants joined issue through service of their answers*

The allegations of the complaint with regard to the levy and 
necessity of the assessment are identical with the allegations of the com-
plaint in Broderick v. Adamson et a l . (148 Misc* 353), in which action 
decision was rendered by me after t r ia l  sustaining the sufficiency of the 
complaint and the valid ity  and necessity of the assessment and judgment 
entered in  favor of the superintendent * The sufficiency of the complaint 
in this action has been sustained against motions to  dismiss (Broderick v* 
Aaron, Graf, 147 Misc*, 854; Broderick v* Aaron, Feinbaum, N. Y. Law Journal, 
September 28, 1933).

The evidence introduced by p la in tiff  establishes the following  
fa c ts : The Bank of United States was organized as a banking corporation
under the laws of this state in April, 1913, and continued in business u n til 
December 11, 1930, at which date i t s  authorized and outstanding capital stock 
amounted to 1,010,000 shares of the par value of ^25 per share, representing 
a tota l capital of $25,250,000* Between December 1 and December 10, 1930, 
there was a steady shrinkage of deposits. On the 10th dcy of December, 1930, 
large runs and heavy and extraordinary withdrawals occurred at various 
branches of the bank resulting in a net decrease of deposits of more than 
$13,000,000 on that day* In order to provide cash to meet the demands of 
its  depositors during this period the bank, which had borrowed steadily from 
the Federal Reserve Bank, was compelled on December 10, 1930, to borrow an 
additional $11,000,000 from that institution* These withdrawals, together 
with the outstanding checks and drafts payable in tran sit, lo ft  i t  with 
insufficient cash on hand to meet the present and prospective demand of its  
depositors. At a special meeting of the board of directors held early in 
the morning of December 11, 1930, a resolution was adopted directing its  
officers to request the superintendent of banks to take possession of the 
bank. In the face of this general situation the superintendent decided 
that the Bonk of United States could not with safety and expediency or in 
fairness to its  non-withdrawing depositors continue i t s  business, and he 
thereupon and on December 11, 1930, took possession of its  business and 
property pursuant to the provisions of section 57 of the Banking Law.

Upon taking possession p la in tiff  proceeded to liquidate the 
affairs of the bank and gave due notice to creditors to present claims in 
compliance with the provisions of the Banking Law.

Prior to July 1, 1932, the superintendent determined that the 
reasonable value of the assets of the bank was insufficient to pay its  
creditors in fu ll to the extent of $30,000,000 and upwards. It appeared
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indisputably that on July 1, 1952, tho reasonable value of the assets of 
the bonk was $41,774,017.11 and its  l ia b il it ie s  to depositors and other 
creditors amounted to $75,896,549.71, which with accrued interest thereon 
of $10,048,000 (Broderick v . Mamson et a l . ,  148 M isc., 353, and cases 
cited) made tbs total aggregate lia b il it ie s  $85,944,549.71, with a result-
ing net d efic it of $44,170,532.60.

On July 1, 1932, the superintendent, in accordance with statute 
{Banking Law, sec. 80), made due demand in writing upon a ll of the stock-
holders of record of the Bank of United States for the payment on August 
8, 1932, of an assessment of $25 for each share of stock held by each 
stockholder. The defendants so notified appeared as stockholders upon the 
stock ledger of the bonk (Banking Law, sec. 120, subdiv. l ) .  Upon these 
facts I find that the assessment of $25 per share was validly levied and 
necessary for the payment of the debts and obligations of the bank.

Passing from the general issue, numerous questions of law and 
fact affecting individual and groups of defendants remain to be determined.

The Question of the Statute of Limitations. —  Section 120 of 
the Banking Law provides that the action to enforce the assessment must be 
instituted within six (6) years after the cause of action has accrued.

Section 80 of the Banking Law provides in part:

"Vdienever a lia b ility  of stockholders for the amount of 
their respective shares of any such corporation exists and the 
superintendent has duly taken possession of the property and 
business of such corporation, and has duly notified  creditors 
to present and make proof of their respective claims and the 
la st day to present such claims has expired, and he has deter-
mined from his examination of its  a ffa irs  that the reasonable 
value of the assets of such corporation is not sufficient to 
pay its  creditors in f u l l ,  ho may enforce the individual lia b il-
ity  of such stockholders in whole or in part. In case he deter-
mines to enforce such lia b ility  he shall moke demand in v/riting 
upon such stockholders by causing such demand to be enclosed in  
sealed envelopes addressed and mailed, postage prepaid, to said 
respective stockholders at their la st known places of address 
as the same appear upon the stock ledger of such coiporation, 
or at their la st known address i f  no address appears in said 
ledger. * * * Such demand shall also fix  a date, not earlier  
than thirty days from the date of such notice, upon which such 
stockholders shall be required to  pay such assessment to the 
superintendent. In case any such stockholder shall f a i l  or 
neglect to pay such assessment within the time fixed in said 
notice, the superintendent shall have a cause of action in his 
own name as superintendent of banks against such stockholder, 
either severally or .jointly with other stockholders of such 
corporation, for the amount of such unpaid assessment or asaess- 
ments, together with interest thereon from the date when such 
assessment was by the terms of said notice due and payable.”

Under this statute the assessment becomes "due and payable" after  
the determination by the superintendent to assess and upon the maturity of 
the demandfbr its  payment, and the right or cause of action to enforce the 
assessment accrues at thab time.

This is the rule of the federal courts in  actions to enforce the 
statutory lia b ility  of stockholders of national banks (Aldrich v. Skinner,
98 Fed., 375; Armstrong v. McMams, 46 Fed., 2d, 931; Rankin v . Boxton,
199 U .S ., 228; McClaine v . Rankin, 197 U .S ., 154; Beckham v. Hague, 38 M isc., 
606, o f f fd 80 App. D iv., 636)* In Aldrich v. Skinner (supra) the rule was 
stated as follow s:
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"To determine whether this action is "barred "by the section  
of the Code last referred to, it  is only necessary to fix  definite  
ly the date when the cause of action accrued. The defendant con-
tends that the lia b ility  became certain, and the cause of action 
accrued, at the time of suspension of the bonk, or i f  not then, 
at the time when the receiver qualified and took charge of the 
assets and business of the bank. This position appears to me to 
be untenable. A cause of action cannot be said to have accrued 
u n til it  exists as a complete right, which some person, as the 
owner of such right, or as the representative of others, may 
enforce immediately by going into court and filin g  the necessary 
papers, upon which process may issue, to bring the adverse party 
within the .jurisdiction of the court. It is  not true that the 
statutory lia b ility  of shareholders of national banking associa-
tions becomes absolute in a l l  cases immediately upon the suspen-
sion of the bank. A bank may suspend payment because it  has no 
money on hand to motet the demands of its creditors, nor a b ility  
to immediately convert other assets into money; and yet i f ,  when 
an accounting is had, there is found to be an abundance of assets 
which may within a reasonable time be converted into money, so 
that a ll of the bank’ s indebtedness may be paid without an assess-
ment upon shareholders, it  would be wrong and unlawful to assess 
them. I f ,  however, after such an accounting, with such a result, 
and before payment of the bank’ s indebtedness, valuable securities 
should be lo s t , destroyed, or shrink in  value, so that the debts 
could not be paid in fu ll without assessing shareholders, such a 
change in  the conditions would render an assessment necessary. 
Considering the nature of the lia b i l i ty , and the purpose of the 
statute in creating i t ,  it  is obvious that it  is  essential to the 
right of a receiver of an insolvent national bank to sue the 
shareholders for assessments that the necessity for an assessment 
should f ir s t  be ascertained by an accounting and appraisement of 
the assets, and the question as to the necessity for an assess-
ment determined by competent authority. The law vests the 
authority in the Comptroller of Currency, and until he orders 
an assessment the receiver of an insolvent national bank cannot 
take the f i r s t  step towards compelling shareholders to pay assess-

The act of the Comptroller in ordering an asaoascent being- -in-
dispensable as a precedent to the commencement o f an action to 
enforce payment, the time limited for the commencement of such 
an action cannot commence to run until the assessment has been 
ordered. As this action was commenced in less than seven months 
after the assessment became delinquent, and therefore in less  
than seven months of tor the cause of action accrued, it  is not 
barred by the Statute of Lim itations.’’ (I ta lic s  mine.)

The Banking Low of th is  state was amended and revised to conform 
generally our scheme of bank regulation, liquidation and assessment enforce-
ment to the statutory system applicable to national banks conducted through 
the comptroller of currency (Matter of Union Bank, 2C4 IT. Y ., 313; Van Tuyl 
v. Scharmonn, 208 N. Y ., 53; see Report of the Commission on Banks, December, 
1907; Report of Superintendent of Banks, 1908, Senate Document Uo. 6, 131 
Session, page XXIX). The te s t  o f the accrual of the cause of action laid down 
by the federal courts should therefore control.

Van Tuyl v . Schwab (174 ¿tpp. Div«, 6 65, affirmed without opinion 
220 N .Y .,66 l) is  not inconsistent with this view. That case is solely  
authority for the principle that upon tho closing of a bank by the superintend-
ent because of its  insolvency the lia b ility  upon the assessment has potential 
existence and sufficient certainty to render it provable in bankruptcy as an 
accrued claim, and therefore dischargeable although no actual levy of an
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assessment has then "been made. This holding was undoubtedly influenced by the 
policy of the Bankruptcy Act to  afford to a debtor the right to  free himself 
from all dischargeable obligations.

Alleged Misconduct of the Liquidation— Three hundred and sixty 
defendants alleged that the deficiency was caused by losses sustained 
through negligence cf the superintendent in the conduct of the liquidation.
No evidence was offered upon the tr ia l in support of this defense. Several 
of the defendants, however, have requested findings that the deficiency  
was so caused. In view of the entiie absence of evidence upon the question 
such finding must be refused. In any event the defense is without legal 
merit (Broderick v. Betco Corp’ n, 149 M isc., 245; Flynn v . American Bonk 
& Trust Co., 104 life., 141; Brinkworth v. Hazlett, 64 Neb., 59 2 ).

Infancy —  Eighty-eight defendants have alleged and proved that 
on the date of their acquisition cf the stock and u n til the closing of the 
bank they were minors under twenty-one years of age. Under the decision  
of the Appellate Division in Broderick v . Aaron (Sternlieb; New York Law 
Journal, April 10, 1934) the complaint as against o il  of these infant 
defendants must be dismissed.

The defendants Falter Ross, Kariy Surkes, Gladys Sherr and Ieah 
Levy, although infants whan they accuired their stock, become of age prior 
to the closing of the bank. The stockholders* lia b ility  constitutes a fund 
for the protection of depositors and creditors who are presumed to rely  
thereon in intrusting their moneys to the bonk and for eventual reimbursement 
of their losses in case of insolvency. This peculiar relationship and 
situation recuires that upon coming of age prompt and diligent steps be taken 
by a defendant asserting infancy as a defense to perfect his lega l rights to 
rid himself of the status of stockholder by demanding the removal of his 
name from the stock ledger and disaffirming the transaction with his vendor.
In my opinion the defendants have fadled to  discharge this duty and mu3b 
therefore be liable  for the several assessments imposed upon them.

The counterclaims cf various of the infant defendants for a 
return of the purchase price cla.imod to have been paid by them to the Bank 
of United States upon the acquisition of the stock must be dismissed. These 
claims, i f  valid , must be asserted against the Bank of United States and not 
the p la in tif f  in this action, who occupies a separate and distinct status 
as trustee for creditors and whose rights and interest in  that "behalf may not 
be impaired or defeated through the assertion of claims against the bank 
(Von Tuyl v. Schwab, 165 App. Div#, 412; Richards v. Schwab, 101 M isc., 128),

Fashion Fear Dress Company —  In 1929 one Ferbish and one Wert he im 
were copartners doing business under the name of Fashion Fear Dress Company 
and were the owners of twenty shares of stock which appear under such name 
upon the stock lodger cf the hank. At that time the defendant Maidman 
became a member cf the firm and the shares cf stock became part of the capital 
of the copartnership as reorganized. Under a private arrangement between 
Ferbish and Y/ertheim on the one hand and Maidman on the other Maidman was 
to have no beneficial interest in the stock or the dividends declared thereon.
It is  claimed that this agreement exempts the defendant Maidman from lia b ility u p  

On ths assessment. Under the arrangement the stock clearly became a partnership 
asset, and the t i t le  to the stock vested in each member of the firm, and this 
is ih  nowise altered or affected by the mere private or personal understand- 
irg of the parties w*ith respect to the eauities in the stock as between 
themselves.

William Kornberg Co., In c., Wilco-Kornborg Co., Inc. —  I fird  
from the evidence that on and prior to December 11, 193 0, and u n til December 
26, 1930, William Kornberg Co., In c ., was the owner of ten (10) shares of 
stock appearing upon the stock ledger in the name, "William Kornberg Co." 
Subsocaient to the closing of the bank, and on December 26, 1930, the defend-
ant Y/iIco-Kornberg Co., Inc., was organized and cook over all of the assets
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of William Kornberg Co., In c ., including the s tx k  in  question, and 
agreed to pay to a ll  of its  creditors seventy (70 per cent.) per centum 
of th eir  claims. It appeared that the stock continued to s e ll  on the open 
market at "between $1 and $3 a share until after December 26, 193 0. Plain-
t i f f  contends that under Section 120 of the Banking Lav/ a purchaser even 
after closing is subject to  lia b ility  ujjon the assessment, and stands in 
the same position as an owner or holder of record at the time the superin-
tendent takes possession. I cannot accede to this* -ufter closing, tie 
institution ceases to conduct bonking operations and no moneys arc deposited 
or permitted to remain on deposit or credit extended upon the faith  o f the 
statutoiy l ia b ility , nor can creditors at tho time of the closing of the 
bonk reasonably claim a right to resort to tho responsibility of purchasers 
subsequent to that time. I have not overlooked Matter of National Bonk of 
Wales (1897, 1 Chan., 298, Court of Appeal). That case was decided under 
a special and peculiar statute, which specifically  contemplated transfers 
after closing. P la in tiff, however, is en titled  to judgment against the 
defendant Wilco-Korhberg Co., In c., to the extent rf 70 pe r cent» of the 
assessment under its  agreement to pay that percentage to a ll creditors of 
William Kornberg Co«, Inc.

The defendant William Kornberg Co., In c., the holder of the 
ten (10) shares above discussed, and the defendant William Kornberg, the 
holders o f  certain other shares, were indebted to the Bank of United States 
at the date of its  closing and thereafter settled and compromised their 
indebtedness and obtained a general release from any and a ll obligations 
to the Bank of United States. Defendants rely upon this release as a 
discharge from the payment of their assessments. The Bank of United States, 
however, has no t i t le  to nor right to enforce or release the assessment 
lia b ility  of its  stockholders and the release, therefore, constitutes no 
discharge of the assessment lia b ility  (Wan Tuyl v . Schwab, 165 App.Div. ,412) •

Moyse & Holmes —  In November, 1929, while the defendant E. Malcolm 
Deacon was a member of the firm of Moyse & Holmes, this copartnership pur-
chased the th irty—five (35) shares of stock, which were registered in the 
name "Moyse & Holmes” upon the stock ledger of the bank. On December 31,
1929, Deacon retired from the copartnership, which was continued by the 
other members under the same name. There was no change made upon the stock 
ledger of the bank and the stock continued to appear in tho name of Moyse & 
Holmes from November, 1929, u n til the date of i t s  closing. I hold that the 
defendant E. Malcolm Deacon is not liable for the assessment and that to 
require the idle ceremony o f  registration of tho stock in the same c (partner-
ship name after Deacon ceased to bo a member is not in  accord with rational 
business practice and would lead to a harsh and unreasonable resu lt.

Rennie & Co., National City Bank of New Rochelle — It appears 
that the defendants Burns, Butti, Cocks, Klein, Ronnie, Shea, Shufolt 
and Vrionis were nominees of defendant National City Bank of New Rochelle 
in the holding of stocks and securities for the benefit cf that bank, and 
operated under the name and style of Rennie & Co. While acting in  such 
capacity two hundred (200) shares were place1 in their name upon the stock 
ledger of the bank. Defendants contend that under the holding of 
Schumacher v. Davis ( l  Fed. Supp•, 959, E. D ., IT,Y. ,1932) they cannot 
be held liable for tlx assessment. It was there held that a combination of 
employees acting as nominees without p rofit is  not a copartnership, ard that 
since its  members were not owners of the stock they could not be held liable#  
This case seems to proceed upon the theory that lia b ility  for the assess-
ment* rests upon actual ownership. But this is not required under section 
120, subdivision 1 of the Banking Law (Van Tuyl v . xiibin, 160 -*pp. Div.41; 
Richards v. Robin, 178 App. Div., 535). It has repeatedly been held in 
this state that an individual acting as a nominee and appearing as a stock-
holder cf record is liable  (Broderick v. Adamson, 148 M isc., 353; Shellington 
v. Howland, 53 N .Y .,371; Richards v. Schwab, 101 M isc., 128), and I see no
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distinction toe tween the registration of stock in the actual name o f a nominee 
and the: registration o f stock under such t it le  or description as a nominee or 
group of nominees may designate to represent him or them fo r  that purpose*

A further question is  presented by the defense o f the defendant 
National City Bank of New Rochelle. I t  appears that on and prior to December 
9, 1930, the National City Bank o f New Rochelle was the owner o f the two 
hundred shares of stock registered in the namo of its  nominee, Rennie & Co*, 
and that on that date i t  sold and transferred the shares to purchasers in good 
faith  and fo r  a valuable consideration and ceased to bo the equitable or 
bonoficial owrer of the stock prior to Docombor 11, 1930, tho date of the 
closing of the bank* Defendant contends that i t  was neither the record, legal 
nor beneficial owner of stock at the date of the closing, and cannot therefore 
be held lia b le . But i t  ia. a fam iliar rule that a principal is  liable for o il  
obligations incurred by its  agents within tho courso o f thei r employment •
Rennie & Co* bocamc tho registered holder of the stock acting on behalf o f  
National City Bank o f New Rochollo and continued as its  nominoc un til the 
closing of tho Bank of United States, and upon thefacts as they appear could 
look to i t  for indemnity against loss* The l ia b i l i t y  of National City Bank o f  
New Rochelle is coextensive with the l ia b i l i t y  o f i ts  agent, Rennie & Co* 
(McDonald v . Dewey, 202 U .S*, 510; Geary v* Rolph, 189 C a l., 59; Davis v .
Stevens, 17 B latch ., U .S ., 259). Nor is  i t  necessary in an action of this char-
acter for p la in tiff  to e lect between the l ia b il ity  of the agent or principal*
This doctrine applies only where the decision to pursuo tho principal is  incon-
sistent vjith a concurrent cause of action against tho agent and usually operates 
where contractual obligations are involved (Georgi v . Texas Co.,225 N .Y ., 410; 
compare Phelps v* W ait, 30 N.Y. 78). The assessment l ia b il ity  is  net contractual 
in the accepted legal sense of the term (Rogers v. Gordon, 3 Fed. Supp.,211), 
but is of statutory origin (Christopher v . N'orvoll, 201 U .S ., 216; McClaine v* 
Rankin, 197 U .S ., 154). A fixed and absolute lia b il ity  is  imposed by statute 
upon designated classes and categories o f  persons. Rennie & Co* is  liable as 
a stockholder of record* Since the l ia b il ity  was incurred by Ronnie & Co. acting 
in bohalf o f the defendant National City Bank o f New Rochelle, it is  also liable*  
P la in tiff , of courso, is  limited to one satisfaction  (Hosier Safe Co. v* Guardian 
Trust Co,, 208 N* Y . , 524).

Moses D. Jabloner. — The defendant was administrator o f the estate 
of ono, Adolph Jabloner, who died in 1928, owning twenty-eight shares of stock 
of City Financial Corporation, a domestic business corporation. Defendant 
converted tho City Financial stock into ton sharos o£ stock of tho Bank of 
United States, now appearing upon the stock lodger in h is name as administrator. 
Section 120 of the Banking Law provides that whore in violation o f his tru st, a 
fiduciary invosts in stock of a bank he bocomos personally liable for the assess-
ment. An administrator has no authority to invest in bank stock (In re Surpless 
Estate, 143 Mi s c . , 48; Banking Law, soc. 239; Docodont Estato Law, sec. I l l ) *
Tho exchange of City Financial Corporation stock constituted an unauthorized 
investment. I t  is  no defense that the conversion may have too en made with the 
consent o f tho beneficiaries of an estate . Rights ard interests of creditors 
and others may be involved. Beneficiaries may not enlarge the powers o f an 
administrator, trustoo or other fiduciary, and under the express language of 
section 120, the unauthorized investment having been made, defendant bee cone 
personally liable*

Julius B. Stilw oli —  One Fannie B. S tilw ell died possessed of cer-
tain shares of Central Mercantile Bank stock leaving a w ill appointing tho de-
fendant, Julius B. S tilw o li, executor. The w ill contained no provision au-
thorizing tho defendant to retain or continue investments or to mate invest-
ments other than those authorized by law. The defendant, upon the merger of 
the Central Mercantile Bank into the Bank of United S ta tes , exchanged the se 
sharos for stock o f the la tter  corporation. Upon the consummation of the 
merger the Central Mercantile Bank ceased to exist and tho defendant too come
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the holder of securities of an entirely different corporation. This, to my 
viav, was the equivalent o f  a new investment and "beyond his power as executor.

Abe Kessler, Yetta Kessler —* These defendants sold their stock 
prior to December 9, 1930, and in the afternoon o f that dqy delivered the cer-
tific a te  to a vice-president of the bank at its  branch office located at 
Thirteenth avenue and Forty-seventh street, in the Borough of Brooklyn, re-
questing that the stock be transferred upon the stock ledger to the pur-
chaser.

The uncon tested evidence shows that the Bank of United States main-
tained some fifty  branches throughout the City of Hew ^ork and a stock trans-
fe r  office at No. 70 tfall Street, in the Boroigh of Manhattan, and that under 
its  established and regular business practice certificates o f  stock delivered 
at its  branch offices for transfer, other than the stock transfer o ffic e , were 
sent to the stock transfer office by messengers at approximately 11 o’ clock 
A.M. on each business day. Under this procedure the certificates delivered 

by these defendants would have been transmitted by the Brooklyn branch of the 
stock transfer office at about 11 o’ clock A. M. on the morning of December 10, 
1930, The established practice of the stock transfer office in effecting a 
transfer o f certificates of stock presented for transfer was as follow s: Upon 
the dcy of receipt the certifica te  of stock presented for transfer and the in-
dorsement thereon are examined as to form and valid ity . I f  regular in a ll  
respects the transfer office on the day of receipt prepares a new form of 
certificate in the name of the transferee, and at tie close of business on 
that dcy the new certificate so drawn is  signed by an authorized officer of 
the bank. On the following business day the old certificate  in the name of 
transferor, together with the new certificate  made out in the name of the 

transferee, i s  delivered to the Chase National Bank, the registrar of the 
stock of the Bank of United Stages, where the certificates are examined as 
to genuineness and regularity. The new certificate  is authenticated by the 
signature of the registrar and on the same dcy returned to the stock trans-
fer office of the Bank of United States as proper in form for issuance and 
transfer, together with the old certifica te , and the name of the transferor 
is  canceled upon the stock ledger and the name of the holder of the new cer-
tific a te  entered thereon. A ll certificates of stock of the Dank of United 
States bear upon their face the following not ice: "This certificate is not valid  
until registered by the re g istra r ." Begistored:The Chase National Bank of the
City of New York, Registrar, By------— - — , assistant Cashier. The certificate
of stock delivered by these defendants to the branch of the bank were never 
transmitted to its  stock transfer o ffice . Had the said certificates been de-
livered by the branch bank to the stock tra isfer  office on the morning of 
December 10, 1939, the new certiflea ses, under the procedure already outlined, 
would not have been authenticated by the registrar and returned by it to the 
Bank of United States for transfer upon its  stock ledger into the name of the 
defendants* transferee until the 11th day of December, 1930. The superintendent 
of banks took possession of the Bank of United States before the opening of 
business at 9 A.M., on December 11, 1930. Defendants contend that the non-
transfer of the stock was caused by the negligence of the bank in fa ilin g  to 
deliver the certificates to the stock transfer office . But i f  the employees of 
the branch bank had transmitted the ce rtifica te s  in accordance with the reason-
able and established practice already described no transfer updn the stock 
ledger could have been effected, since the certificate  would not have been re-
delivered by the registrar for that purpose prior to the time the bank had 
passed into the hands of the superintendent. Unfortunately for the defendants 
the bank closed and it s  transfer office ceased to operate before the transfers 
requested by them could be effected in the ordinary course of business, and 
they necessarily remained stockholders of record at the time of the closing of 
the bank. They therefore remain liable (Cook v. Carpenter, 212 Da. S t ., 177). 
The question remains whether a m^re presentation of stock for transfer to a 
branch office of a bank prior to i t s  closing relieves the defendants from 
lia b ility  end is the practical equivalent of an actual transfer upoh the books
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of the hank. Section 120 provides in  part:

"No .person who has in good fa ith , and without any intent to 
evade his lia b ility  as a stockholder, caused his stock to 
he transferred on the hooks of the hank when such honk is  
solvent to any resident of this state of fu ll age previous 
to any default in the payment of any debt or lia b ility  of 
the hank, shall he subject to any personal lia b ility  for any 
contracts, debts or engagements of the hank."

Under this section mere presentation for transfer is  not su fficien t, 
hut it is necessary to cause the transfer to he made on the stock ledger prior 
to the closing o f the hank in order to escape lia b ility , ^s the certificates  
were not presented at such a time that the transfer could he effected in the 
reasonable and ordinary course of business, it  cannot he said that defendants 
have in legal e ffec t caused their stock to he transferred upon the hooks of the 
hank within the holding o f Uhitney v. Butler (118 U .S .655); Matteson v . Dent 
(176 U .S .,5 2 l) , and Bichards v. Boh in (178 App. Div.,535) cited by the defendants. 
In those cases the presentation fo r  transfer was made long prior to the closing 
and the failure to cause the transfer to he made was due to the wrongful or 
negligent omission of the o fficers of the hank. In Earle v . Carson (188 U .S.,
42, at p*53) the rule of Uhitney v . Butler was formulated in the following 
language:

"The court * * * proceeded to hold that the stockholder was not 
lia b le , because he had done everything in his power to secure 
the transfer, and hence his name remained on the register by 
the neglect of the o fficers of the hank. "

Similar considerations dispose of the like defense pleaded by the 
defendant Catherine Samuels.

A1 Schwartz —  This defendant was a depositor in the Bank of United 
States, and shortly prior to its  closing the bonk held in safekeeping fo r  his  
account f i f t y  shares of stock o f the Bank of United States. The defendant 
signed an order directing the bank to se ll his stock through the customary 
channels and also blank powers of attorney authorizing the bank to transfer t it le  
to the purchaser. The sale was effected throvgh a brokerage house to  which the 
certificates were delivered indorsed in blank. The st ?ck was never tran aferred 
upon the stock 1-dger out of the nan© of the defendant Schwartz. There was no 
demand or recue st accompanying the instructions to s e ll , that the shares be 
transferred out cf his name upon the stock ledger or that they be sold or 
delivered in ether than the customary method of effecting sales of securities. 
Under the Personal Property Law (sec.162) delivery o f a certificate  indorsed 
in blank is proper and, moreover, this is the general and customary method. The 
direction to s e ll  and deliver under the blank stock transfer power was tbs 
equivalent of express instructions to se ll in the usual and customary way on 
the open market through such agencies as the bank might select. There was 
therefore no presentation of the stock for transfer upon the stock ledger nor 
any duty on the bank to cause the shares to be transferred thereon. This was 
essential to relieve the defendant fron lia b ility  (Van Tuyl v . Bobin, 80 Misc.
360; Commissioner v. Cosmopolitan Trust Co., 253 Mass., 205; Richmond v. Irani;,
121 U .S .,2 7 ; American Trust Co. v . Jenkins, 193 N .C .,7 6 l) . Tho rule that mere 
notice to the bank that i t s  stockholder of record is net the actual holder of the 
stock is  no defense to  the enforcement of tho assessment reflects tho same 
general principal (Broderick v . Pomerantz, 148 M isc., 183).

This also requires dismissal of tho similar defenses asserted by the 
defendants Sam Schuster and Bose Silberstein.

J . Irwin Shapiro —  This defendant appears as a stockholder of record 
of twenty-five shares. On December 9, 1930, lie sold this stock to one Birnbaum. 
Upon delivery o f the stock he indorsed the certificates to 3irnbaum and caused





his signature to he witnessed by a notary public, and at noon on December 9, 
1930, Bimbaum presented the certificates for transfer to the stock transfer 

which refused to accept the certificate for transfer on tte ground 
that the indorsement of Shapiro was not guaranteed by a bank or member of the 

ov on - ock Exchang© in accordance with the general custom and practice 
governing the operations o f transfer offices established upon the tr ia l . As 
I view it these guarantee requirements are reasonable and necessary for the 
protection of the corporation, and the more attestation of the signature by 
a notary public is neither on actual nor substantial compliance with those 
essential requirements. The defendant therefore remains lia b le  on the 
assessment.

Co- v . "avenport (97 U.S.369) the fiefenisnt transferred 
lc in t i f f  s stock upon a forced indorsement. In -ustnininf; jud/’ment for the 

p la in tiff  the court said (pp.371 ,372):

’’The officers of the c :mpany are the custodians of its  stockbooks, 
and it is their duty to see that a ll  transfers of shares are 
properly made, either by the stockholders themselves or persons 
having ^authority from them. If upon the presentation of' a

fcr .transfer they are at a ll doubtful o f the identity 
■jg-: the Pgy.ly o ffering i t  with i t s  owner, or i f  not satisfied of 
tjff genuineness of a -power of attorney produced, they can require 
"^ “TLid<3fiti1y ° f . t h e ¿arty i n the one case, and the genuineness 
H-JLhQ. document in  the other, to be s a tisfactorily  established 
^bofore-allowing the transfer to be made. In either case they 
must act upon their own responsibility . In many instances they 
may be misled without any fault of their own, just as the most 
careful p(arson may sometimes be induced to purchase property 
from one who has no t i t le ,  and who may perhaps have acauired 
its  possession by force or larceny. Neither the absence of blame 
an the part of the officers of the company in allowing an unauthorized 
transfer of stock, no r the good fa ith  of the purchaser of stolen 
property, w ill avail as an answer to the demand of tie  true owner, ***”

, . Nathan Hoch, Papazian Bros.--Shortly prior to tho closing of tho
bank the defendant Nathan Koch signed a written order instrucing the Public 
National Bank to purchase for his account fifteen  shares of stock of the 
Bank of United States. Defendant te stifie d  that in making the purchase he 
was acting for one Reis, and so advised the Public National Bank ami request-
ed it  to transfer tho stock into the name of the latter. While I am d is- 
mclined to accept this version of the transaction, apart from the questioncf 
credibility defendant is nevertheless lia b le , since the error, i f  any occurred, 
was that of his own agent, for which he must bear the consequence.

of Papazian Bros, is substantially similar and i i  
disposed cf accordingly.

John P. Brogan, Mary A. Brogan— On November 28, 1930, the defendants, 
t.he owners of certain Collateral Bankers bonds and Dairymen’ s League c e r t if i -
cates, entered into an agreement with Warren H. "a lla ce  & Co., Inc., a 
corporation doing business in the City of Syracuse, to exchange these 
,ŝ r i t i ®s f  ^  J1® Bank ?f  United States units. On December 2, 1930,
Wallace & Co., In c ., advised defendants that 84 shares of the Bank of United 
a v/uro in course of transfer into their names and on December
B, lyoo, the certificates were actually transferred upon the stock ledger.
Physical delivery of the certificates was made shortly after the closing 
cf the bank and were immediately returned to Wallace & Co., 3hc., upon the 
ground that the purchase had been induced by fraudulent representations, 
ihereafter an action was instituted against V/all aco £ Co., Inc. In tie 
ensuing litigation  against Wallace & Co., In c., defendants te stifie d  that 
i t  was represented to them that the Bank of United States stock was stock of 
“ governmental institution . The jury returned a verdict in favor of the
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Brogans for the value of the securities which were delivered in exchange for 
the Bonk of United States stock, and this verdict was uphold upon appeal 
(Brogan v . 7/allace, Inc,, 235 App. D iv .,388). The facts recited relating 
tc this litigation  were introduced into evidence as a defense to this action. 
P la in tiff established that between December 2 and December 10, 193 0, millions 
of dollars were deposited daily in the bonk. It has been repeatedly held 
that fraud in inducing the purchase of stock, even if  perpetrated by the 
bank i t s e l f ,  is no defense to the assessment (Scott v . Deweese, 181 U .S .,202; 
Commissioner v. Cosmopolitan Trust Co., 253 Moss., 205; Broderick v . Adamson, 
148 M isc .,353). In such a case equities in favor of the stockholder against 
his vendor cannot affect or impair the right of depositors who entrust their  
money to the bonk in partial reliance upon the assessment lia b ility  of its  
stockholders (Thompson v nmericon State Bank of Detroit, 256 Aioh., 245; 
Blackert v . Lankford, 74 O kl.,61 ; Stufflobeam v . De Lashmutt, 101 F ed .,367). 
The remedy of defendants, i f  any, is by way of indemnity againsb their vendor.

Arthur J. Bieser. — The defendant purchased and paid for 210 shares 
and directed his broker to transfer such shares to his son, also named Arthur 
J. Bieser. The stock was so recorded. Upon the question of fact presented I 
hold that the stockholder of record and the actual owner of these 210 shares 
at the time of the closing of the bank was the son, Arthur J. Bieser. The 
son, hov,ever, at the time of the purchase of the stock and un til December of 
1931, a year after the closing of the bank, i?as an inf ant under twenty-one 
years of age. The defendant is therefore liable , since he purchased these 
shares with his oivn funds and c used them tc bo transferred to an infant 
(3;jiking Law, sec. 120; Early v. Bichardson, 280 U .B .,496; Broderick v . Aaron, 
Sternlieb, April 10, 1934, N.Y# Law Journal, App, D iv., First Dept.). The 100 
additional shares acouired in November of 1930 were purchased and paid for  by 
the son, Arthur J. Bieser. -*s to these shares the defendant is entitled to 
judgment dismissing the complaint.

No costs w ill be av/arded to either p la in tiff  or defendants.

Trial appearances ior the Superintendent of Banks -  
Car lJ .  Austrian, ^rthur Ofner, Harold N. Cohen,
Edward Garfield and Maurice Cohen.

Mr. Edward Ueitz assisted in the preparation for tr ia l ,
Mr* Isidore H. Cohen in the preparation of tr ia l memoranda, 
Mr. Joseph Singer in the preparation of pleadirgs, and 
Mr. Louis Newman in the tr ia l of the cross-claims and 
imp leaders.
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