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This matter came before the Court on petition to
correct the Master’s report, and it was expressly
stated by counsel that they desired that the ques-
tions submitted to the Court should be decided on
their merits, without regard to form.

The facts out of which these questions arise are
simply these.

There existed against the property under foreclo-
sure five mortgages. The first was held in the name
of Livingston Gifford, either for his own benefit or
u the interest of the estate of George Gifford, de-
ceased, of which he is one of the executors. The
second was held by Livingston Gifford, George Gif-
ford and Eleanor C. Gifford, executors, &c., of
George Gifford, deceased. The third was held by
James H. Leeds, the complainant. The fourth and
fifth were held by the said executors of George Gif-
fit', In eased.

On January 3lst, 1885, the executors of George
Gifford, deceased, were put in possession of the
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mortgaged premises by Uriah Allen the owner of
the fee, in pursuance of a written agreementbetween
them, a copy of which is exhibited in these proceed-
ings.

From that time until the sale under foreclosure
they were mortgagees in possession, receiving and
accountable for the rents and profits of the premises.

They received during that time to the date of the
Master’s report rents to the amount of $1141.65.
The rents received since that time to the time of the
sale have been duly accounted for, so that the only
question before the Vice-Chancellor was, and now
is, how should the rents received to the time when
the Master made his report be appropriated.

By a clause in the agreement under which they
took possession as mortgagees it was stipulated
“ that the net income from said property shall be ap-
plied by the said party of the first part (the executors)
to the payment of their said mortgages and interest, or
of the taxes or water rents due or to become due up-
on said property, or alterations, repairs or insurance
premiums, as they may think best, and in such order
as they may elect”

By virtue of this agreement these executors claim
that they had a right to apply the rents received,
upon their last mortgage, in total disregard of any
claim which the complainant might make to have
them applied upon one of the mortgages antedating
his.

The rents which they received were paid ta them
in the following manner :

May 1st, 1885, of L, C. Allen, $250.

Augt. 1st, 1885, of L. C. Allen, $250.

Oct. 1st, 1885, of J. McCollum, $75.

Nov. 1st, 1885, of L. C. Allen, $16.65.

Feb. 1st, 1886, of L. C. Allen, $250.

April 15th, 1886, of Pulman Car Co., $50.

May 1st, 1886, of L. C. Allen, $250.

May *15th, 1886, of Pulman Car Co., $50.
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June 15th, 1886, of Pulman Car Go., $50.
July 15th, 1886, of Pulman Gar Go., $50.
Aug. 15th, 1886, of Pulman Car Co., $50.
Sept. 15th, 1886, of Pulman Car Co., $50.
Aug. 1st, 1886, of L. C. Alien, $250.

The bill was filed in this case January 7th, 1886.
Before that time application was made in behalf of
the complainant to the executors to redeem and pay
off their first two mortgages. This application was
renewed after the suit had been commenced. But
no satisfaction whatever could be obtained from
them, and the complainant had no means of ascer-
taining the amount due, or whatthey claimed tobe due
upon those two mortgages, until the matter came be-
fore the Master to make his report in May, between
the 6th and the 15th of May, 1886. The Master’s
report bears date on the 15th day of May, 1886.

At the time when the counsel cf the respective par-
ties came together before the Master, it was stated
by the counsel of the executors that $662.91 was the
net amount of rents received by them to that date.
No question was made as to this amount before the
Master, it being assumed that the statement made
was correct.

The counsel for the executors claimed that these
rents must be applied upon the last mortgage held
by them, as appeared by endorsement thereon un-
der date of May 6th, 1886, the same day when the
counsel appeared before the Master.

The counsel for the complainant insisted that the
rents should be applied upon one of the executor’s
mortgages, being prior to the complainant’s mort-
gage.

The question then for the Court to determine is
whether, under the circumstances of this case, equity
requires the rents received to be applied upon one of
the mortgages held by the executors of older date
than that of the complainant’s, or whether the execu-
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tors have a right to require that it be applied upon
their last mortgage subsequent to the mortgage of
complainant.

The executors insist that they had the right to the
appropriation in the manner claimed by them, by vir-
tue of their agreement with Uriah Allen. The agree-
ment made with him may bear such interpretation,
but it is extremely doubtful whether Mr. Allen ever
so understood it. The complainant insists, on the
other hand, that being mortgagees in possession they
could make no contract with Mr. Allen which would
authorize or protect them in doing anything incon-
sistent with the character they assumed or the posi-
tion they occupied, and that therefore they never
had any right, while occupying the property as mort-
gagees in possession, to apply the rents towards the
payment of the incumbrances upon the property in
any other way than in the regular order of their
priority.

But if they had the right as they claim, not having
made any appropriation until more than four months
after the complainant had profferred himself ready
and willing to pay their first two mortgages, and
after they had virtually declined to accept such pay-
ment, and after the complainant had commenced his
suit to foreclose and redeem, and after an interlocu-
tory decree by default against them, and a reference
to a Master to compute the amounts due upon the
several incumbrances upon the property, it was then
too late to exercise such right, and the Court will
make the application according to the established
principle} of equity.

Upon this question the language of Chancellor
Williamson in Terhune v. Colton, 1 Beasley, 233, is
pertinent and directly in point. He. says: *“ These
payments not having been appropriated by either
party at the time thetj were made, and a third party be-
ing interested in their appropriation, if any equities
attached on behalf of the third party, it was not in
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the power of the debtor, and creditor, at a subse-
quent period, to make an appropriation affecting the
equities of such third party.”

It is true that this language is criticized in
one particular by Judge Elmer in his opinion in
the Court of Error and Appeals in the same case
on appeal. But the decree of the Chancel-
lor was wunanimously affirmed. Judge Elmer
says: “The well established rule is, with some
exceptions not affecting this case, where a debtor
owing several debts makes a payment to a creditor,
he has a right to apply it to what debt he pleases; if
lie makes no specific appropriation, the creditor may
HPply ~ as he pleases; and where neither party ap-
propriates it, the law will apply it according to its own
notion of the intrinsic justice of the case. All the cases
in which the Court has made the application, so far
as] am aware, are cases where neither party had appro-
priated it before a controversy arose. The opinion has
been expressed, that the creditor must do it soon or
within a reasonable time ; but no case limits the right
of either party to the precise time when the money was
received.”

The principle which lies at the bottom of all this,
and which is clearly to be inferred from what the
Court of Chancery and the Court of Appeals have
said, is that where a third party is interested in the
appropriation of a payment made by a debtor to a
creditor, and neither the debtor nor the creditor have
,made any appropriation until after a controversy has
arisen, and the equities of .such third party have
clearly intervened, they will not be allowed then to
make any application affecting the equities of such
third party.

This seems to be absolutely conclusive against the
claim of the executors in this case- to have these
rents appropriated towards the payment of their last
mortgage, even if it had been in their power to do so
before any controversy arose about it.
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But we insist that as mortgagees in possession they
never had any right as against the complainant to
make such appropriation.

A mortgagee in possession whether in person, by
trustees, receiver, or by a tenant, is in equity’ ac-
countable for the rents and profits of the estate, and
is bound to apply them in reduction of the mortgage

2 Jones on Mortgages, page 1114

In Charles v. Dunbar, 4 Metcalf, 502, the following
language is use by the Court: “ The second mort-
gagee may take the possession as against that of the
mortgagor, if the latter hold it in his own-tight, and
thus exclude him and take the rents and profits to
his own use. If such second mortgagee should be
prevented from making such entry by the previous
entry and actual occupation of the first mortgagee
or by his claiming to exclude the second mortgagee
by virtue of the superior title conferred by the first
mortgage and the occupation under it, then he would
be held to account, in favor of the second mortgagee
for the rents and profits.”

If the senior mortgagee is in possession he must-
apply the rents in satisfaction of his debt, and can-
not permit the owner of the equity of redemption to
receive them to the prejudice of a junior mortgagee.
In that event he might justly be postponed to a jun-
ior mortgagee to the extent of the rents and profits
that he has improperly permitted the owner of the
equity to receive.”

Hitchcock v. Fortier, 65 111 244.

In Gibson v. Crehore, 5 Pickering, 159, this lan-
guage is used by the Court: “ The case of Saunders
v. Frost determined in this Court at the last term for
Hampden county, proceeded on a similar principle.
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The parties were tenants in common of a mortgage,
the defendant holding a prior mortgage of the same es-
tate, and the bill was brought for the purpose
of redeeming the prior mortgage. The defend-
ant insisted on his right to retain the profits under the
mortgage held in common, hut he was required to account
for them as received under the first mortgage, by which
he held the legal estate, which was paramount to his
right in common. This case comes clearly within
the same principle. And it may be added that in
every case, when nothing to the contrary appears in
evidence, the possession will follow the legal estate.”

The Vice-Chancellor has undertaken to settle this
case by invoking a rule of law which has no just ap-
plication to the facts of this case, and which as ap-
plied to these facts is utterly without right and has
not a single equitable principle in its favor.

He says “ a mortgage, which does not by its terms
pledge the rents and profits of the mortgaged prem-
ises for the payment of the mortgaged debt, creates
no lien on them, and gives the mortgagee no right to
them. The mortgagor, while he remains in posses-
sion, may take them and apply them to his own use,
without being liable to account for them.”

Now it is doubtless true that where the rents
and profits are not pledged for the debt, the mort-
gagee in law has no lien upon them. But then has
he no right to them? If he has not upon what prin-
ciple does the practice of the Court of Chancery rest
when it again and again, in proceedings for foreclos-
ure, sequesters the rents and profits and applies them
to the reduction of the mortgage debt, and even with
its strong arm compels the mortgagor to pay rent for
the house which he owns, or summarily turns him
out of possession and puts somebody else in who will
pay rent? Has this Court for years been laying its
hand upon property which the mortgagor had not
pledged, and to which the mortgagee had no right,
and wrongfully, against the will of the debtor, applied
it to the payment of his debts ?
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Again the Vice-Chancellor seeks to liken this to a
case where a debtor makes a payment to his creditor
without appropriating it to either one of several dis-
tinct claims, and if neither debtor or creditor has
exercised the right of appropriation, the Court, he
jays, will apply the payment to the debt which is
v$east secured. This is all very well where the debtor
and creditor are alone concerned. But when third
parties are interested and have rights, equitable
rights, which intervene, the whole thing is changed.
The equities of the third party are to be considered
and protected as well as those of the debtor and
creditor.

The principle which underlies this whole question
of the appropriation of payments, and the disposition
of rents and profits of mortgaged real estate, is pure-

ly one of equity. Whenever the Court is called upon
to exercise its power it will do, and require to be

done, just what, under the circumstances of the case,
equity and fair dealing require should be done.

The Vice-Chancellor seems entirely to have over-
looked the most important facts to be considered in
this case.

Consider for a moment what they are.

The bill in this case was filed on the 7th of Jan.
1886. The executors of Gifford were then in posses-
sion and had been for nearly a year. The complain-
ant before he filed his bill, by his counsel, applied to
them to redeem and pay off their first two mortgages.
He could not make a legal tender, because he did not
know the amount due, and had no means of ascer-
taining. They declined to give him any satisfaction.
He was then obliged to file his bill to foreclose his
mortgage and redeem as against their first two mort-
gages. Still hoping to pay off those two mortgages
at once, he applied again to them for the purpose,
but with like result. He could not ascertain the
amount due upon their mortgages. The fact is very
patent that they did not intend to let' him redeem.
Their first two mortgages were seven per cent, mort-
gages and were well_secured. Their last two mort-
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gages were not secured at all. They intended do
hold on to the possession under their first mortgages,
allow the seven per cent, interest to accumulate, keep
all they could from the rents of the property and ap-
ply them on one of their last mortgages.

Was this fair, equitable and just? Were they
not bound by every principle of equity either t
accept the money for their first two mortgages, or at
least to appropriate the rents received by them in
reduction of their amount.

If they were, under the circumstances, entitled to
hold on to the property and apply the rents to the
payment of their unsecured debts, why is it conceded
that the rents which accrued after the 1st of May
should be applied on one of their first mortgages ?
What makes the difference between the rents accru-
ing after the first of January and those accruing after
the first of May ? They still held possession in the
same way, and kept possession and received the rents
to the time of sale in October following.

Does it make any difference because at that time
the complainant threatened to apply for a Receiver?
He did not apply. But is there any such virtue in a
Receivership as to increase or diminish the rights of
parties? Is not a Receiver appointed merely that
the Court may do by its officer what the parties
ought to do, and what without such officer, in cases
of insolvency, it may have no means of compelling
the parties to do ?

The result of the ruling of the Vice-Chancellor is
that these executors have been aided in carrying out
a most inequitable and unjust scheme to swell their
own plethoric purses, and deplete, in a correspond-
ing degree, the pocket of the complainant, by robbing
him of that which justly belongs to him. Even with
the rents appropriated as the master directed, and as
fair and just under the circumstances, the complain-
ant will not realize $1000 on his mortgage!

JOHN LINN,
Counsel of Appellant.
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Between 10
James H Leeds,
Complainant, P
On Bill, &c.
and
Notice.
Uriah Allen and W ife et als.,
Defendants.
TOJohn Linn, ESq., H

Solr. for Compl’t.

Take notice, that on Monday, August 9 inst., I
shall apply to the Chancellor, at the office of the Vice
Chancellor, on Broad street, in the City of Newark,
in the State of New Jersey, at the hour of 11 o’clock
in the forenoon of that day, or as soon' thereafter as
I can be heard, for an order vacating the enrollment
and opening the Master’s report and decree in abovegQ
cause, and for such other and*further relief as prayed
for in the petition hereto annexed; and that upon
the hearing of said motion I shall read the petition
and affidavits hereto annexed.

Jersey City, Aug. 2d, 1886.

Yours respectfully,
WM. BRINKERHOEF.



IN CHANCERY OF NEW JERSEY.

Between
James H Leeds,

10 Complainant, On Blll, &,.

and Petition.

Uriah Allen and W ife €t alS.,
Defendants.

To his Honor, Theodore Runyon, Chancellor of
the State of New Jersey :

2q Your petitioners, Livingston Gifford, of Jersey City,
in the County of Hudson and State of New Jersey,
and Livingston Gifford and George Gifford, execu-
tors, and Eleanor C. Gifford, executrix of George
Gifford, late of Jersey City aforesaid, deceased, hum-
bly complaining, respectfully show that George Gif-
ford, late of Jersey City, in the County of Hudson
and State of New jersey, departed this life on or
about the second day of July, in the year eighteen
hundred and eighty-four, leaving a last will and tes-

gQtament which was in the same month admitted to
probate bv the Surrogate of the County of Hudson,
and letters testamentary thereon and thereunder
were issued to Livingston Gifford and George Gif-
ford as executors and Eleanor C. Gifford as execu-
trix, being the executors and executrix named in said
will, and that said executors and executrix took upon
themselves the burthen of said estate ; that among
the personal estate of which said George Gifford died
possessed, and which at the present time form a part

AQof his estate, were the following mortgages, with ac-
companying bonds, to wit:



Susannah E. Allen Dated October 19th, 1863.
and husband. Recorded November 3d, 1863.
Book 30 of Mtgs., p. 319, &c.
to f Principal, $1085.
Interest due from May 30th, 1882,
George Giff ord . less $92 75-100, reed. on account.

Susannah E. All en

and husband. Dated March 31st, 1875.
Recorded March 31st, 1875.
to Book 116, p. 514, &c.

Principal, $1500.
George Gifford

Dated October 29th, 1877.

Morris S. All en, Recorded November 7th, 1877.
Book 132, page 466, &c.
to Assigned to George Gifford.

. Principal due $2275, interest from
Susannah E. Allen, j Nov. 7th, 1877, less rents as ap-
J plied as hereinafter stated.

That said mortgages are a lien on the same prem-on
ises, consisting of a lot of land with a building
thereon erected, situated on the southerly side of
Exchange Place in Jersey City aforesaid ; that your
petitioner, Livingston Gifford, is the owner of a cer-
tain mortgage (with accompanying bond) on the
same lot of land, which mortgage was made by Wil-
liam A. Durrie and wife to the Jersey Associates to
secure the sum of forty-seven hundred dollars, with
interest, dated April 17th, 1860, and was recorded
August 1st, 1860, in Book 22 of Mortgages for saidgQ
county, page 665, &c., which said mortgage was as-
signed to said Livingston Gifford by assignment
dated March 20th, 1885, he paying therefor the sum
of seven thousand and thirty-two dollars ; that the
mortgage of the complainant referred to in his bill of
complaint, is the lien upon the identical premises
covered by the foregoing mortgages and bears date on
the first day of April in the year eighteen hundred
and sixtv-seven, and was made to secure the principal
sum of twenty-five hundred dollars, with interest, 49
and recorded in said Register’s office in Book of
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Mortgages, page &c., and is third in order of
priority of liens ; that the Master’s report in the
above cause bears date of the fifteenth day of May,
in the year eighteen hundred and eighty-six, and the
decree in said cause was filed on the first day of June
following ; that a writ of execution thereunder in the
ordinary form was issued and directed to the sheriff
of the County of Hudson aforesaid, commanding him
to sell said mortgaged premises to satisfy the sums
of money named in the Master’s report, and to pay
the proceeds of the sale in the order named therein ;
that the said sheriff has advertised said sale to take
place on Thursday, August 19th, 1886 ; that your
petitioners were made defendants in the above case,
and upon receipt of copies of the subpoenas ad re-
spondendum in said cause, and before the return day
named therein, your petitioners Livingston Gifford
and George Gifford, by. and with the consent of Elea-
2Qnor C. Gifford called upon William Brinkerhoff their
+ counsel, and requested him to take charge of their
interests in said cause and to cause the amount of
rents received bv them from said mortgaged premi-
ses to be applied on the mortgage of the estate of
George Gifford, deceased, subsequent to the com-
plainant’s mortgage dated October 29th, 1877, as they
had already made the application on account and in
reduction of the amount due on said mortgage, which
had in fact been done by your petitioners ; that the
onbond marked Exhibit 10 by Blair, then and now con-
tains the following memoranda signed by your peti-
tioner Livingston Gifford, “ May 6th, 1886, applied
on account of interest on above bond six hundred
and sixty-two x®V (662 B dollars, being balance of
rents collected to date after deducting disbursements.
Livingston Gitfora, Hxr.” That your petitioners
were then, have been and are now mortgagees in pos-
session of said mortgaged premises by authority and
in virtue of a certain agreement, a copy of which is

hereto annexed and marked “ Schedule A. The
Uoriginal agreement bond and mortgage having been
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at the same time delivered to said Brinkerhoff; that
John A. Blair the Master in Chancery to whom had
been referred the complainant’s bill of complaint to as-
certain the amount due upon complainant’s mortgage
and your petitioner’s mortgages, and to report the
order and priority of said mortgages, notified said
Brinkerhoff to appear before him and prove the mort-
gages of your petitioners and the amounts due there-
on ; that said Brinkerhoff called at the office of said.”
Blair, and left with him the agreement “ Schedule A ”
and all the bonds and mortgages belonging to your
petitioners, also a statement in writing of said mort-
gages, a copy of which is hereto annexed and marked
“ Schedule B,” and informed him of the amount of
rent received from the mortgaged premises and of
the appropriation and application made by your pe-
titioners as aforesaid, and requested said Blair in
making his report to apply the amount of rent
on hand in reduction of the mortgage held by2Q
saild estate' subsequent to the complainant’s
mortgage dated October 29th, 1877, to which-
no objection was made ; that said Brinkerhoff
again called upon said Blair prior to the making
of his said report, and asked him if he had
allowed the said rents as directed ; when he called
to his office John Linn, counsel for the complainant,
and told him that Mr. Brinkerhoff insisted upon the
application of rents in hands of your petitioners to a
mortgage subsequent to the complainant’s mortgage
whereupon said Linn, addressing himself to Mr.
Brinkerhoff, said “ Do you think that would be
right?” to which Brinkerhoff replied, “ here is the
authority for it,” at the same time handing to said
Linn the original agreement “ Schedule A.” Linn
theu said, “What do you propose to do with the
rents from this time ?” to which Brinkerhoff replied
“ Apply them as heretofore.” Linn then said, “1
shall apply for the appointment of a Receiver.” The
said Blair then wrote in lead pencil on the memo-"Q
randa, “ Schedule B,” the following, “ As to applica-
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tion of rent see 5th page of agreement (meaning
“ Schedule A”) produced by Mr. Brinkerhoff.” Said
Brinkerhoff then left, said Blair having again stated
to him the mortgage upon which he desired the ap-
plication made, being the mortgage dated October
29th, 1877, to which no objections were made by
either said Blair or Linn ; that on May 13th, 1886,
a notice was served upon said Brinkerhoff a copy of
j*which is hereto annexed, marked “ Schedule 0,” and
on May 15th, JL836, a notice was served upon Brink-
erhoff, a copy of which is hereto annexed marked
“ Schedule D  that no affidavits were taken pursu-
ant to said notice, but it was understood by Brink-
erhoff that said Linn and Brinkerhoff had agreed
that the rents in hand should be applied as directed
by Brinkerhoff to Blair as aforesaid, and that all
rents due after May 1st, 1886, should be applied to
the mortgage of the estate prior to complainant’s
2q mortgage; that said Brinkerhoff informed said Blair
of the said arrangement before liis report was for-
warded to the clerk of said court; that the said
Brinkerhoff informed your petitioners that the ap-
plication and appropriation-bad been made as re-
quested of Blair, and that said Brinkerhoff believed
the statement to be true ; that on the twenty-sixth
day of dJuly, in the year eighteen hundred and
eightvrsix, your petitioners were for the first time
informed and on that day first acquired knowledge
3Qthat the said Blair in making his report, had deduct-
ed the rent on hand on the day of the date of his
report, from the mortgage held by your petitioner
Livingston Gifford, amounting to the sum of six hun-
dred and sixtv-two dollars and ninety-one cents, to
which your petitioner Livingston Gifford, objects
and protests; that no testimony was taken before
said Master, but he acted upon his own responsibil-
ity and in disregard of the agreement “ Schedule A”
and the implied understanding had with said Brink-
40erhoff, and the expressed understanding between
Brinkerhoff and Linn communicated to him by
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Brinkerhoff as aforesaid ; that neither said Blair
or Linn gave any notice or intimation of the inten-
tion to make the report as aforesaid, or of filing said
report; that said Blair returned said bonds and
mortgages, statement and agreement to said Brink-
erhoff without comment; that said Blair by his re-
port dated May 15th, 1886, reported amounts due as
follows:

1. Decree for Livingston Gifford.............. $6739 20~
Int. from May 15,1886.

2. Decree for Geo. Gifford, Exrs.......... . 2145 14
Int. from May 15, 1886.

3. Decree for compl’'t Leeds......ccoeuvveeeennneen.. 3396 85
Int. from May 15, 1886.

Costs of compl’'t taxed at.....cccoveveeevrveeeennnne. 84 83
Int. from May 20, 1886.

4. Decree for Geo. Gifford Exrs......cc.......... 3667 95
Int. from May 15, 1886.

5. Decree for Geo. Gifford Exrs................... 3631 62

Int. from May 15, 1886.

That the statement “ Schedule B ” correctly states
the amount due on the mortgages therein referred
to except that interest is due on the mortgage of
$1085 from May 31st, 1872 ; that the said report and
decree as made are complete surprises to your peti-
tioners and they charge and insist that the appropri-
ation of rent in their, hands or in the hands of either
of them at the time of making said report should be
made on the said mortgage of Oct. 29th, 1877, and 30
that because of the refusal of said Linn to cause said
application to be made that all rents due after May
1st, 1886, should be apportioned as your petitioners
may elect. Your petitioners therefore pray that the
enrollment may be vacated and the Master’s report
and decree be opened in the above cause, and that
the Master amend his report by applying the rents re-
ceived by the petitioners from the mortgaged premi-
ses prior to May 1st, 1886, in reduction of the amount
due on the said mortgage made by Morris S. Allen, JQ
dated Oct. 29th, 1877, and allow to the petitioner Liv-
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ingston Gifford the full amount due on the bond and
mortgage held by him, made by Durrie to the Jersey
Associates, and for such other and further relief in
the premises as may be agreeable to your Honor.

LIVINGSTON GIFFORD.
Livingston Gifford,
Ex. of Geo. Gifford, deed.
WM. BRINKERHOFF,
‘W Solr. for and of Counsel
with petitioners.

State of' New dJersey.)
Hudson County. j ss'

Livingston Gifford, being duly sworn according to
law, on his oath saith, that he is one of the petition-
ers named in the foregoing petition; that the mat-

20ters and things set forth in said petition so far as re-
lates to the acts and deeds of said petitioner are true,
and so far as relates to the acts and deeds of others,
he believes them to be true.
LIVINGSTON GIFFORD.
Subscribed and sworn to before )

me at Jersey City, this 3d day >
of A. D. 1886. )

Wm. Brinkerhoff,
Master in Chancery
30 of New Jersey.

State of New dJersey, )
Hudson County. f ss¢

William Brinkerhoff being duly sworn according
to law, on his oath saith, that he has read the fore-
going petition and so far as the same relates to his
acts and deeds are entirely true. That prior to the

10 Master John A. Blair, making his report in the
above cause, this deponent upon notice from Blair,



took the bond and mortgage made by Durrie and
wife to the Jersey Associates and the bonds and
mortgages belonging to the estate of George Gifford,
deceased, and the origiual agreement “ Schedule A,”
to the office of John A. Blair, Master in Chancery,
and stated to him the true amounts due on each of
said mortgages and referred to him the section of
the agreement “ Schedule A,” regarding the appro-
priation of the rents received thereunder and toldp-j
said Blair that the petitioners had applied the rents
on the mortgage subsequent to the complainant’s
mortgage, being the mortgage dated October 29th,
1877, and requested him to make the appropriation
in the same manner in preparing his report and as
appeared by memoranda of application on bond of
same date; he Blair made no objections thereto, but
his manner was such as to indicate his intention to
do so; that at a subsequent interview with said
Blair prior to making his report, this deponent asked20
Blair if he understood the order of priority of the
petitioners mortgages and if he had made the appro-
priation of rent as directed ; he, Blair, then went
for John Linn and in the presence of this deponent
told said Linn “ that Mr. Brinkerhoff insisted upon
the application of rents in hand of the Gifford’s to a
mortgage subsequent to the complainant’s mortgage.”
Whereupon said Linn said to this deponent, “do
you think that would be right,” to which this
deponent replied, “ here is the authority for it,” atgo
the same time showing to him the original agree-
ment, “ Schedule A,” which appeared to satisfy Linn
that this deponent’s demand upon Blair as Master
was proper, and to which he made no further objec-
tion. Linn then asked what he, this deponent, in-
tended to do with the rents from that time, to which
this deponent replied, “ Apply them as heretofore.”
Linn then said that if deponent insisted upon apply-
ing rents thereafter received in that way he would
apply for the appointment of aReceiver. At thatin-40
terview Blair wrote the following in lead pencil on
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the statement,]“ Schedule B,” which this deponent had
theretofore given to him, “ As to application of rent
see 5th page of agreement (meaning “ Schedule A ™)
produced by Mr. Brinkerhoff.” This deponent at
that meeting, in the presence of said Linn, and as he,
this deponent, was leaving Blair’s office, again re-
quested Blair to make the appropriation as before re-
quested, to which no objection was made by either
*Blair or Linn. The notices, “ Schedule C” and
“ Schedule D,” were served upon this deponent re-
spectively, May 13th and May 15th, 1886 ; that upon
receipt of the latter notice said Linn and this depo-
nent agreed that the rents due after May 1st, 1886,
should be applied on the estate mortgage next prior
to complainant’s mortgage, and it was understood
between Linn and deponent that there was no further
difference between them. This deponent in good
faith believing that it was the understanding that the
rents then in hand should be applied in the manner
u he had requested the Master and this deponent so
informed the Master before he made his report; that
about May 16th, 1886, and after the date of the Mas-
ter’s report, this deponent informed Livingston Gif-
ford and Geo. Gifford that the Master had or would ap-
ply the rent then on hand in reduction of the mortgage
after the complainant’s mortgage dated October 29th,
1877, and this deponent made said statement in good
faith, believing the same tobe true; that the said Mas-
gQter mislead this deponent by his conduct and sur-
prised and. deceived this deponent and his clients by
reporting the amount due on the mortgage held by
Livingston Gifford, less the amount of rent then in
hand, amounting to the sum of six hunderd and
twenty-two dollars and ninety-one cents, and that
had this deponent suspected the intention of said
Master to so report he would have sent to the Clerk
of the Court for copy thereof aud filed exceptions
thereto, within the time required by the rules of
Apthis Court;’ that no testimony was taken before said
Master, that no notice was given by said Blair or
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Linn of the filing of said report or of its contents,
and this deponent believed that the application of
rents had been made as he had requested, till Mon-
day July 26th, 1886, when he was informed by the
Sheriff of Hudsou county, of the amounts endorsed
on the execution; that this deponent then called
upon said Blair of whom he asked. “Why did you
report in the Leeds case in the manner as appears
by the report.” Blair replied. “ Why, I didn’t tell
you that 1 would report any other way, that was the
way Mr. Linn wanted,” and declined to give any
satisfactory reason for his conduct. This deponent
asked said Blair, “ if he did not understand his m-
sistment regarding rents;” Blair replied, “ Yes,b
this deponent said, “ then why didn’t you send me
word that you were going to report differently.”
Blair said, “I don’t know;” this deponent then
called upon said Linn and demanded of him an ex-
planation of said Blair’s action, to which Linn re-
plied, “that’s the way I wanted him to report;” this
deponent then said, “you had better consent to
amend the decree and Master’s report in the man-
ner as agreed upon, if you do not, I propose to
bring this matter to the notice of the Chancellor,”
Linn replied, “ I cannot consent, but will agree to
go before the Chancellor informally in the matter.”
And this deponent further says referring to “ Sched-
ule B,” that the statement of the mortgage to George
Gifford for the principal sum of $1085, the words
and figures May 30, 1882, should recite May 30,1872,
this being the correct time from which interest is
due on said mortgage and as said Master correctly
reported in his said report.
WM. BRINKERHOFF.

Subscribed and sworn to before )

me at Jersey City, this 3d day >
of A. D. 1886. )

Rynier J Wortendyke,

Notary Public of N. J.

>
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9
“Schedule A

Whereas Uriah Allen is the owner of a certain
piece of property on Exchange Place in Jersey City,
being the same conveyed to Susannah E. Allen by
George C. Perry and others, by deed dated the 19tii
day of October, 1863, and recorded in Hudson

-~County Clerk’s office, in Book 104 of Deeds, page 222,
and which in said deed is described as follows : All
that certain lot of land and premises situate, lying
and being in Jersey City, in the County of Hudson
and State of New Jersey, on the south side of a court
one hundred and twenty feet in width, laid out by
the Associates of the Jersey Company between Hud-
son street and the Jersey City Eerrv, in continua-
tion of Montgomery street, known as Exchange
Place, the south line of which court is forty feet
south of the south line of Montgomery street ex-
tended. Beginning on the south side of said court
at a point thirty-six feet six and-one-half inches east
of the northeast corner of the banking house of the
Mechanics & Traders Bank, erected at the corner of
said Hudson street and said Ferry Court, as said
northeast corner now actually extends; thence to
run southerly parallel with Hudson street, eighty
feet; thence easterly parallel to said court eighteen

g feet arid one-half of an inch ; thence northerly par-
allel to Hudson street eighty-feet to south side of
said court; thence westerly along the south side of
said court, eighteen feet and one-half of an inch to
the place of beginning. Together with the right of
free access to the same with conveyances and vehi-
cles of all kinds, at all times, without obstruction by
the said parties of the first part or their assigns,
over all and every part of the court, one hundred
and twenty feet wide, now laid out in front of the

80 same and paved and flagged from Hudson street to
therferry gates. The lot hereby convej”ed being
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bounded on each side by tbe centre line of
the party walls now standing. Being the same
lot of land and premises conveyed to William
A Durrie by the Associates of the Jersey Com-
pany by deed dated the 17th day of April, A. D. 186Q,
and recorded in the clerk’s office of the County of
Hudson on the first day of August in the same year,
in Book 81 of Deeds, pages 550, &c., and conveyed
by the said William A Durrie and Emma A. his
wife, to George C. Perry and Cornelius Brinkerhoff
of the party of the first part hereto, by deed bearing
date the 17th day of October, in the year one thou-
sand eight hundred and sixty-two, and recorded in
Hudson County Clerk’s office in Book 98 of Deeds,
pages 183, &c.

And whereas, Aaron P. Whitehead, is the owner
by assignment, of a certain mortgage upon said prop-
erty given by William A. Durjcie for $4700, upon
which there are large arrearages of interest due and”Q
unpaid.

And whereas, Eleanor C. Gifford, George Gifford
and Livingston Gifford representing the estate of
George Gifford, deceased, late of Jersey City, in the
County of Hudson and State of New Jersey, own
three other mortgages on said property, one given by
Uriah Allen and wife to George Gifford for $1085,
and one given by Susannah E. Allen and Uriah Al-
len to George Gifford for $1500, and one given by
Morris S. Allen to Susannah E. Allen, wife of Uriah gg
Allen, for $6000, upon which mortgages there are also
large arrearages of interest due and unpaid.

And whereas, the said Eleanor C. Gifford, George
Gifford and Livingston Gifford, representing said es-
tate of George Gifford, deceased, at the request of
said Uriah Allen are about to purchase and take an
assignment of and hold said mortgage now held by
said .Aaron P. Whitehead, or cause the same to be
purchased bv said Livingston Gifford personally. *

Now therefore, in consideration of the premises’q
and of other valuable considerations the parties here-
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unto moving this agreement made this thirty-first
day of January, eighteen hundred and eighty-five,
between said Eleanor C. Gilford, George Gifford and
Livingston Gifford party of the first part and the
said Uriah Allen, party of the second part, witnesseth
as follows :

1. The said party of the first part have agreed

and hereby do agree to purchase and take an assign-

lament of the said mortgage now owned by said Aaron

P. Whitehead as above recited or to cause the same

to be purchased by said Livingston Gifford person-
ally.

2. The said Uriah Allen, party of the second part,
hereby agrees to surrender and deliver to said party
of the first part, on the thirty-first day of January
instant, the full, complete and absolute possession
of said property, and every part thereof, with the
appurtenances, subject only to the rights of the ten-

20 ants now occupying portions of the same, and will
cause said tenants to attorn to said party of the first
part and accept them as their landlords in place of
said Allen, from January 31st, 1885.

3. It is agreed by and between said parties hereto
that the said party of the first part may hold the
absolute and undisturbed possession and control of
said property until they shall receive from the net
income thereof full payment and satisfaction of the

2Qfour several mortgages above mentioned, with all in-
terest due and to become due thereon. They may
rent said property, .or any part thereof, in such man-
ner and upon such terms and for such purposes as in
their judgment may seem best and most advantage-
ous for the interest of all parties. They may make
such alterations and repairs as they may think best.
They may collect and receive all rents and income
from the same, which may be due and unpaid at the
time they take possession thereof, or which there-
after may become due during the continuance of
their possession of said property. They may ob-
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tain and held such policies of insurance upon said
property in the name of said Allen or otherwise, but
for their benefit and security, as they may think
best, and may in every respect hold and use and con-
trol said property as their own absolute property,
for the purposes above mentioned, until they shall
be fully paid and satisfied ; but they shall not be re-
sponsible for any neglect upon their part in the man-
agement or control of said property in any particu-*
lar whatever.

4 It is further understood and agreed that the
net income from said property shall be applied by
said party of the first part to tile payment of their
said mortgages and interest, or of- the taxes or water
rents due or to become due upon said property, or
alterations, repairs or insurance premiums, as they
may think best, and in such order as they may elect;
and they will keep or cause to be kept a careful and
accurate account of their receipts and disbursementS2Q
on account of the same, and will allow the said Allen
to inspect them at all reasonable times upon request.

5. Nothing in this agreement shall prevent the
said party of the first, or said Livingston Gifford at
any time foreclosing against said property on all or
any of their said mortgages or assigning, or selling
said mortgages or either of them, if they shall think
best so to do ; and they shall have the same right to
proceed in that manner in every respect and to
every extent, as if this agreement had not beenBO

6. As soon as said mortgages shall be fully paid
off as above provided, in case no foreclosure shall
have taken place against said property, then the
said Allen shall be entitled to the full possession
and enjoyment of said property as against said Gif-

fords, and said mortgages shall be delivered up to
be cancelled.

7. This agreement shall apply to and bind the”Q
heirs, executors, administrators and assigns of said
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parties. In witness whereof said parties have hereto
set their hands and seals this thirty-first day of Jan-
uary, eighteen hundred and eighty-five.

URIAH ALLEN, [seal.]
E. C GIFFORD, [seal.]
GEO GIFFORD, [seal.]

LIVINGSTON GIFFORD, [sca1.]

Sealed and delivered in presence of,
W illiam Brinkeuhotf as to Uriah Allen

10

I hereby agree that the said Eleanor 0. Gifford,
George Gifford, and Livingston Gifford, or any one
or more of them who may have taken an assignment
of the mortgages hereinafter referred to as being

20 held by Aaron P. Whitehead, shall be or may be en-
titled to have and receive interest at and after the
rate of six per cent, per annum on any interest paid
by them to said Whitehead or other persons on re-
ceiving said assignment from the day of such pay-
ment, and shall be entitled to deduct the same from
the rents of said premises and be allowed therefor
upon final settlement by me or the Court under any
foreclosure proceedings ; this memoranda or supple-
~ment to above agreement to bind the respective heirs
of all parties to the above agreement.

Witness my hand and seal this May 5th, A. D.
1885.

URIAH ALLEN. 1. s]
Witness:
Wm.Brinkerhoff.
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“ Sche dul e B.”

1st. Mortgage to Durrie. 7 per et.

Prin... e T $4700 00
Int. from Apl. 30, 1877, less $300 on
acct. of int.
2d.Mtge to Geo. Gifford.
Prin...ccc. oo e $1085 0010
Int. from May 30, 1882, 7 per ct., less
$92.75 on acct. int.
3d. Leeds under-foreclosure.
Prin.. et e, $2500 00

Int. from Api. 1, 1881.

4th. Mtge to Geo. Gifford,
To secure a Note Of..ceeveeeveeeeeeeieeeeaennn. $1500 0020
Int. due from date, March 31, 1875.

5th. Mtge. to Morris Allen.
Amt. due as per agreement............. cooene...... $2275 00
But see copy of receipt allowing $4325
to be the amount and int. from Nov.

7,1877.
Eecd. rent from May 12, 1885, to May 1, 80
1886 ioevieeiieeee e e e $1026 35
Steven's Statement.
Less deficit...cccvvvcveiccieees e, $ 31 00
Deduct for water rents and repairs
and INS.....ccovveeeeiieeee e 332 44
363 44
$ 662 91

As to application of rent see 5th page of agree-

ment produced by Mr. Brinkerhoff. 40
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“ Sche dul e C.”

In Chan cery of New dJer sey .

Between
James H. Leed S,
Compl’t, ) On Bill to
and *
Uriah All en and Wife and others, Foreclose.
Defts.
10
Sir —

Please take notice, that I shall apply to the
Chancellor at the State House in Trenton, on Tues-
day, the eighteenth day of May instant, at ten o’clock
in the forenoon, for an order appointing a Receiver
to collect and take charge of the rents of the mort-
gaged premises in this suit, to be applied in such
manner as the Chancellor may direct.

May 13th, 1886.

20 Yours, &c.,
JOHN LINN,
Solr. of Compl’t.
To
Wm. Brin kerhoff . Esq.,
Solr. of Defts.
30
“ Schedule D.”
In Chan cery of New dJersey.
Between
James H. Leeds .
Compii On Bill to
and Foreclose.
Uria h Allen and Wife and others.
Defts.
Sir —

4Q Please to take notice that affidavits will be taken
at my office, No. 47 Montgomery street, Jersey City,
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on Monday 17th day of May, instant, at four o’clock
in the afternoon, to be read on motion for the ap-
pointment of a Receiver to collect the rents of mort-
gaged premises in this case.

May 15, 1886.
Tours, &c.,
JNO. LINN,
Solr. of Complt.
To William Brin ke r ho ff . Esq., .q

Solr. of Defts.

20

30

40
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IN CHANCERY OF NEW JERSEY.

Between
James H. Lee ds,
Compl’t,
10 and i-.On Bill, &ec.
Uria h Alle n and Wife et als.,
Def’ts.

Please to take notice that the answer and affida-
vits, of which the annexed are copies, will be read
on the hearing of the motion to vacate the enroll-

20ment and open the Master’s report and decree in this
case, in behalf of the executors of George Gifford,
deceased.

September 9th, 1886.
Yours, <ec,

JNO. LINN,
Sol'r of Comp’t.

W m. Brinkerhoff , Esq., *
Sol'r of the Executors
30 of George Gifford, dec’d.

40
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IN.CHANCERY OF NEW JERSEY.

Between
James H. Leeds . .
Compii, On Blll, &c.
and j- On petition,
&c., to open
decree.

Uriah All en and Wife and others,
Defts.

The answer of James H. Leeds, the complainant
and respondent to the petition of Livingston Gifford,
George Gifford and Eleanor C. Gifford, executors, «fcc,,»
of George Gifford, deceased, three of the defendants,
the petitioners.

This respondent admits, upon information and be-
lief, that George Gifford, deceased, departed this
life about the time mentioned in said petition; that
heleft a last will and testament, appointing the pe-
titioners executors thereof, and that they duly proved
the same and took upon themselves the burthen of
the administration of said estate..

This respondent further admits upon informationgQ
and belief, the existence of the mortgages mentioned
in said petition as belonging to the estate of said
George Gifford, deceased, and that said mortgages
were a lien upon the lands mentioned in said peti-
tion, being the same premises covered bv the re-
spondent’s mortgage.

This respondent also admits, upon information
and belief, the existence of the mortgage mentioned
in said petition as belonging by assignment to said
Livingston Gifford individually. But as to the”p
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amount paid by him for the same, this respondent
has no knowledge except as stated in said petition.

This respondent also admits that his mortgage
covers the same premises with the other mortgages
named, and that it is third in order of priority of
liens upon said premises, the mortgage made by
William A. Durrie to the Jersey Associates for
$4700 and now claimed by said Livingston Gifford,
being the first lien upon said premises, and the one
given by Susanna L. Allen and husband to George
Gifford, for $1085, being the second lien upon said
premises, and this respondent’s said mortgage being
the third lien thereon, while the other two mortgages
held by the petitioners are respectively fourth and
filth liens upon said premises. _

This respondent further admits that the Master’s
report bears date May 15, 1886, and that the final
decree in said cause was made June 1st, 1886, and
that an execution was issued in the usual form to the

. Sheriff of Hudson county, commanding him to sell
said mortgaged premises to satisfy the sums named
in the Master’s report, and to pay the proceeds of
the sale in the order named therein; and that said
Sheriff advertised said property for sale on the 19th
of August, 1886. But said sale, by consent of this
respondent’s solicitor, has been adjourned from week
to week for four weeks, in order that, in case any
error has been committed by the Master’s report or

r the decree, therights of the parties to the monies to be
raised by said sale may be duly adjusted and deter-
mined by this Court before said sale takes place.

This respondent in further answering said petition
says, that he has no knowledge, except as he is in-
formed by said petition, as to what took place be-
tween said petitioners or either of them, and their
counsel respecting their said mortgages, or what di-
rection, if any, they gave to their counsel respecting
the appropriation of rents of said premises received
by them while they were mortgagees in possession,
but this respondent submits that the statements con-
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tained in said petition concerning the same, if true,
show that a palpable fraud was attempted to be
practised upon this respondent. This respondent sub-
mits, that the endorsement upon the bond marked Ex-
hibit 10. as stated in said petition, shows that it was
not true as therein alleged, that any appropriation
of said rents had been made by said petitioners
when they called upon their counsel before the return
day of the subpoena in said cause. The subpoenasin
said cause were returhable January 26th, 1886, an in-
terlocutory decree by default against all of the de-
fendants was made on the first day of April, 1886,
and the indorsement upon said bond of the rents re-
ceived by Livingston Gifford, executor, as shown by
said petition, was not made until the sixth day of
May, 1886, after the interlocutory decree and refer-
ence to the Master to report on the claims, the Mias-
ter's summons having been returnable on the 17th
day of April, and only a few days before the Master
made his report.

This respondent admits that said petitioneis have
been, since January 31, 1885, and are still, mortga-
gees in possession of said premises. And this res-
pondent humbly submits that even if said petitioners
had a right, by virtue of their agreement with Uriah
Allen at the time they were put in possession of
saie premises, to appropriate the rents received by
them to any one of their mortgages against said
property, yet not having made such appropriation”
until after the commencement of legal proceedings
to foreclose and sell said mortgaged premises, it
then became the duty of the Court, in ascertaining
the amount due upon each mortgage, to make the
appropriation, and that such appropriation must be
made according to the well settled principles of
equity applicable to such cases, without regard to
the wishes of the petitioners.

This respondent desires at this time and upon this
proceeding that the Court shall make all such cor-"Q
rections in the Master’s report, if any errors have
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been committed, as may be required by the princi-
ples of equity, and may do justice between these
parties. And this respondent submits that for this
purpose it is not necessary to open the enrollment
or decree, or in any way change the record of the
proceedings in this case, other than to make an
order, if any change should be made, directing what
amount of the proceeds of the sale of said property
shall be applied to the first and second mortgages
mn against the same. .

This respondent has discovered since said petition
was served upon his solicitor that in computing the
amount due upon said second mortgage, the Master
has failed to deduct a credit of $92.75 endorsed on
the same so that the amount of principal and inter-
est due upon that mortgage atthe date of said report
instead of being $2145.14 as reported by the Mattel,
should, without any other deduction be $2052.39.
This respondent therefore prays that said correction

“may be made accordingly.

But this respondent humbly insists that the Mas-
ter was correct in deducting said sum of $662.91 from
the first mortgage upon .said property, or if there
should be any reason for not deducting that sum
from the first mortgage on account of that having
been assigned to Livingston Gifford individually,
then it should be deducted from the second mortgage
which 1s held by the executors of George Gifford

ondeceased. In either case the effect is the same
upon the interests of this respondent, and if there is

such antagonism between the claims of the said Liv-

ingston Gifford personally, and the said Livingston

Gifford, George Gifford and Eleanor C. Gifford, ex-

ecutors of George Gifford, deceased, that they cannot
adjust that matter between themselves,and it should
be determined that the Master was in error in credit-
ing said rents upon and deducting the same from the
first mortgage upon said premises, then this respon-

irtdent humbly submits that the same should be cred-
ited upon and deducted from the amount of said
second mortgage.



25

This respondent in further answering says that
since this matter has been brought to his notice
by serving a copy of said petition upon his
solicitor and counsel, he has for the first time
learned that said petitioners have not only re-
ceived as rent for said premises, while being
mortgagees In possession, said sum of $662.91 but
they have received up to the first of May, 1886, the
sum of $1116.65 and the further sum of $200 to Sept.
1,1886, and that there is now due for rent since that
time the further sum of $250, which the tenants are
ready and willing to pay to whoever may be entitled,
to the same, all of which money this respondent hum-
bly insists should be credited upon and deducted
from the first or second mortgage upon said prem-
ises.

This respondent in further answering says, that
before the commencement of this suit he instructed
bis counsel to ascertain from said petitioners the*A
amount actually due upon said first and second mort-
gages held by them, in order that he might pay off
and redeem the same, and himself obtain possession
of said property and receive the rents and profits
thereof, and he is informed by his counsel that he
did make application for that purpose to said Liv-
ingston Gifford before the bill filed in this cause, and
that he also applied to said Livingston Gifford and to
William Lrinkerlioff, Esquire, the counsel of said pe-
titioners, for the same purpose, after said suit wasgQ
commenced, and tendered himself ready and willing
to pay whatever might appear to be due upon said
first and second mortgage, upon being informed of
the amount due thereon, and having the same deliv-
ered to this respondent with the possession of saicl
property, but that he could obtain no satisfaction
from either said petitioners or their counsel, and
that they put him off without giving him any infor-
mation as to the amount claimed until just about
the time the said Master made his report.
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This respondent, therefore, humbly submits and
insists that it is against the plainest principles of
justice and equity, and contrary to the well settled
practice of this Court, that said petitioners should
be allowed to continue in the receipt of the rents of
said property as mortgagees in possession after a
tender by this respondent of his readiness and de-
sire to redeem, without appropriating said rents to

10Othe reduction of their mortgages, which are prior en-
cumbrances to the mortgage of this respondent.

This respondent does not know, except as he is in-
formed by his counsel, what took place before the
Master, who reported upon the claims of the respec-
tive parties in this case, or what was the understand-
ing of counsel in regard to the appropriation of said
rents, but he is informed by his counsel that he, in
presence of said Master, expressly insisted that they
should all be applied upon the mortgages antedating

20the mortgage of this respondent, and that he never,
directly or indirectly, expressly or impliedly, con-
sented to their application in any other way.

The respondent therefore prays that all of said
rents may, by order of this Court, lie appropriated
towards the payment and reduction-of one of the
mortgages of said petitioners, which are prior liens
upon said premises to the mortgage of this respon-
dent, and that the residue only of the amount due
upon said two mortgages, after making such appro-

80priation and leduction, may be directed to be paid
to said petitioners out of the proceeds of the sale of
said mortgaged premises prior to the payment of the
mortgage of this respondent.

JNO. LINN,
Sol’r of Respondent.

New dJers ey, s.s.

John Linn being duly sworn, on his oath saith,

40
that before the commencement of the suit of fore-
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closure in favor of James H. Leeds against Uriah
Allen and others, he made application to Livingston
Gifford, one of the petitioners in this case, to ascer-
tain the amount due upon the first and second mort-
gage held bj said petitioners against said property,
with a view of paying off and redeeming the same,
and having the said James H. Leeds put in posses-
sion of the property during the pendency of the fore-
closure proceedings. Deponent distinctly stated to
said Livingston Gifford and to William Brinkerlioff,
Esquire, the solicitor of said petitioners, that if said
petitioners would not pay and take an assignment of
the mortgage held by said complainant, he, the said
complainant, would pay off their first two mortgages
upon said property, and that he was ready and will-
ing and anxious to do so, if they would make out a
statement of the amount due, and allow him to take
possession of said property and receive tiie rents in
their stead. For this purpose deponent called upon~Q
said Livingston Gifford and upon Mr. Brinkerhoff,
their counsel, more than once, both before and after
the commencement of said foreclosure proceedings,
and urged them either to pay off the complainant’s
mortgage or to allow him to take up and pay off the
first two mortgages which they held against said
property. Deponent has in his possession a letter
received by him from Livingston Gifford, of which
the following is a copy :

32 Park Place, New York,Jan. 4, 1886. 30

John Linn, Esq.,

Dear Sir—

I find it will be necessary for
me to look up some matters and papers relating to
the Exchange PI. property before I can intelligently
give you an ultimate estimate what we would take
for our claim. I will lose no time in doing so.

Yours truly,
LIVINGSTON GIFFORD.
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Deponent says that after this he called upon Mr.
Gifford once or twice, stating the willingness and de-
sire of the complainant to pay off their first two
mortgages, and be put in possession of said property,
but was then informed that he wanted to see his
counsel, Mr. Brinkerhoff, and deponent was never
able to obtain from the petitioners, or their counsel,
any more definite information as to the amount of

2Qtheir claim than that contained in said letter, until
the matter came before the Master to make his re-
port upon the claims of the respective parties in said
suit.

Deponent says it is very doubtful if said property
can be sold for enough to pay off said first two mort-
gages held by the petitionersaud the mortgage of said
complainant, even after allowing all of the rents re-
ceived by the petitioners to be applied upon their first
two mortgages. The taxesin arrear upon said propertv

on amount to $5000 or more. The petitioners counsel ex-
pressly states that he advises his clients not to take the
property by bidding up to the amount of the com-
plainant s mortgage, as it is not worth that amount,
and he advises .them to lose, the last two mortgages
held by them, amounting to about $6000, rather than
bid enough upon the property to cover the com-
plainant’s claim.

Deponent says that no sworn testimony was taken
before the Master, who made the report in this case,

ggbut the statements made by the counsel of the re-
spective parties in presence of each other and before
the Master, which statements were not questioned
by either party, were accepted by him as true.

The only question before the Master upon which
the counsel did not agree was as to the appropria-
tion of the rents received by the petitioners, while
mortgagees in possession. Mr. Brinkerhoff, the pe-
tioner’s counsel, claimed that they should be applied
to one of the junior mortgages of the petitioners,

~subsequent to the mortgage, of complainant. Depo-
nent, in behalf of the complainant, claimed that un-
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der the circumstances of this case that would not
be right, but that they should be applied upon one
of the older mortgages of the petitioners, prior in
point of time to the complainant’s mortgage.

, Deponent does not recollect all that was said
before the Master, but he does recollect distinctly
that he explicitly claimed, in behalf of said com-
plainant, that the rents received and to be re-
ceived by the petitioners should be applied to
the reduction of the petitioners’ mortgages-, ante-
dating the mortgage of the complainant:;, and
that he did not then or at any other time intend to
say or do anything whatever which would lead the
Master or the petitioners counsel to believe that he
in any way consented to anything to the contrary.
Deponent did speak of applying for the appointment
of a Receiver to collect the rents subsequently accru-
ing, and afterwards gave notice to that effect to the
petitioner’s counsel, but he did not pursue said no-
tice for two reasons, first, because he did not con-
sider it necessary in order to protect his client’s in-
terests, inasmuch as the petitioners, who were mort-
gagees in possession, were amply responsible for all
rents received, which would be as safe in their hands
as in the'hands of a Receiver, and that the Court
would order the appropriation by them in the same
manner as if in a Receiver’s hands, and secondly, be-
cause Mr. Brinkerlioff expressly stated that the sub-
sequently accruing rents should be applied upon one
of the petitioner’s first two mortgages.

Deponent does not know what there was in his
manner from which the petitioner’s counsel was
authorized to draw the inference that deponent was
satisfied that the demand made for the appropria-
tion of said rents upon one of said petitioners’ last
two mortgages was proper. Deponent did not intend
to express any such consent or acquiescence by word
or action, but he knows that he did then and there

10

expressly and explicitly claim that all of said rents 4

should be applied to one- of said first two mortgages.



Deponent says that there was never any understand-
ing between him and the petitioners’ counsel, that af-
ter it had been agreed that the subsequently accruing
rents should be applied to, one of said first two
mortgages, there was no further difference between
them. Deponent does not know upon what the pe-
titioner s couusel bases his statement that such
was the understanding of counsel, but he does know

10tllat he never 80 mjderstood it, nor did he ever, in-
tentionally, by act or word, convey to Mr. Brinker-
hoff the idea that he did so understand it.

Deponent says that when this matter was receutly
brought to his attention by the petitioners’ counsel,
who expressed his dissatisfaction with the Master’s
repoi t, it is true that deponeut refused to consent to
such change or amendment of said report as the
counsel desired, because that would be in direct Vio-
lation of what deponeut has always claimed and in-'

2Qsisted on in regard to the appropriation of said rents,d
but deponent expressed his willingness to have the !
matter presented to the Court in an informal manner
and to consent that the Court should make just such
order as would have beep, made if exceptions had
been duly filed to said Master’s report. It was not
deponent’s intention or desire to take or hold anv
advantage over the petitioners or their counsel, but
allow them to have all the errors corrected, if the
Court should be of opinion that any error had been

gQ-made, in the most expeditious and least expensive
and troublesome manner possible. For that reason
only deponent suggested that the counsel go before
the Court at once in an informal way to have these %
matters settled and adjusted.

Deponent has since discovered, whit lie did n>t
kuow until very recently, that said Master had made a
mistake in computing the amount due upon the
mortgage of $1085 held by the petitioners, in not
deducting a payment endorsed thereon of $92.75.
This appears to have been an oversight on the part

%
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of the Master, and this amount should be deducted

from the amount due on said mortgage.
JOHN LINN.

Subscribed and sworn Sept. )
9th, 1886, before me, ]

Clarence Linn,

Master in Chancery of N. J.

New dJersey, ss.

John A. Blair being duly sworn on his oath saith
that after the order of reference in this cause was
served upon him, and the counsel of the complain-
ant, James H. Leeds, and of the defendants, the pe-
titioner in this matter, had left with him the bonds
and mortgages of their respective clients, he caused
the said counsel to come personally before him at the
sametime, in order that he might hear and understand”
fully what were their respectixe claims against said
mortgaged premises. No sworn testimony was taken ,,
before deponent, but the statement of facts made by
the counsel was accepted as true. They did not dis-
agree as to the facts upon which their respective
claims were based. The only dispute between the
counsel was as to the appropriation of the rents
received by the petitioners, while mortgagees in
possession. It was admitted that these defen-
dants were mortgagees in .possession.. It was"”
admitted that they held tour mortgages against
the premises, two of them antedating and be-
ing liens upon the premises prior to the com-
plainant’s mortgage, and two of them being subse-
quent to the mortgage of complainant. It was
stated by the defendant’s counsel that rents had
been received by them to the amount of $662.91,
which, under date of May 6th, 1886, had been in-
dorsed upon one of the junior mortgages of the de- s
fendants. The complainant’s counsel claimed that J
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these rents should be applied upon one of the
older mortgages of the defendants, prior to the com-
plainant’s mortgage. The defendant’s counsel claimed
that by virtue of their agreement with Uriah Allen,
which was exhibited to deponent they had a right to
apply those rents to whichever mortgage they pleased.
The complainant’s counsel insisted that they- had no
right to make this application, at least of the rents
accruing after an offer on the part of the complain-
ants to redeem their first two mortgages, which ap-
plication to redeem it was stated was made before
the commencement of this suit. Deponent says that
he expressed no opinion, nor did he give any intima-
tion whatever as to his opinion upon the matter in dis-
pute between the parties, either when both counsel
were before him, or at any other time to either of the
counsel separately, until he had actually made out
his report, and then his opinion was onlv expressed
by being embodied in his report. Deponent was at*
first not at all certain what he should do in reference
to the appropriation of said rents, and only after an
examination of some authorities and a consideration
of the facts as agreed upon dy counsel did he con-
clude that equity required that they should be ap-
plied upon, oue of the first two mortgages of the de- ;
feudants. Deponent applied the rents upon the
first mortgage because, as- he understood, all four of
the mortgages held by these defendants were in the

rwjSame interest, representing the estate of George Gif-

40

ford deceased, and under the circumstances itseemed
immaterial to deponent whether they were applied

upon the first or second mortgage.
JOHN A. BLAIR

Subscribed and sworn, Sept. 9th,
1886, before me.

Clarence Linn,

Master in Chaucery of N J.



Hudson County, ss.

Lewis C. Alien, being duly sworn, on bis oath saith
that he and his partner are tenants of a part of the
property of Uriah Allen, being the building known
as No. 7 Exchange Place, Jersey City. Deponent
has paid the following sums for rent of the premises
so occupied, to Livingston Gifford, one of the execu-
tors of George Gifford, deceased : On or about May 10
1,1885, he paid $250 for three months rent in ad-
vance ; on or about August 1, 1885, he paid $250
for three months rent in advance ; on or about
November 1, 1885, he paid $16.65 which with
the amount of a note which he held against
said Allen, made $250, three months’ rent in ad-
vance ; on or about February 1, 1886, he paid $250
for three months rent in advance ; on or about May
1, 1886, he paid $250 for three months’ rent in ad-
vance, making in all $1016.65, which he has paid to20
said Livingston Gifford ; on the first day of August,
1886, there was due the further sum of $250 for
three months’ rent in advance, which he has not
paid, but which he is ready and willing to pay to
whoever may be entitled to receive the same.

LEWIS C. ALLEN.

Subscribed and sworn Septem- )
her seventh, 1886. f

John A. Blair, 30
Master in Chancery of N. J.

Hudson County, ss.

John Linn, being duly sworn, on his oath saith, that
he is informed that the two floors of the building
No. 7 Exchange Place, being the building under
foreclosure at the suit of James H. Leeds against
Uriah Allen and others, are .occupied by the Pull-"*q
man Palace Car Company as tenants of the executors
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ot George Gifford, deceased. Deponent has been
informed by James H. Sims”Assistant Superinten-
dent of said company, and by Frank Stevens, acrent
of said executors in renting and collecting the rent
o said premises, that said company lias occupied
said two floors since March 1st, 1886, at fifty dollars
per month, and have paid rent for the same to Sep-
tember 1st, 1886, amounting to $300, and that said
T.rent is paid on or about the last of each month.
Deponent has requested sai® Sims to embody such
statement in his affidavit, which lie declines to do
for fear of offending said company, and deponent has
also made the same request of said Stevens, but he
declines to make such affidavit for fear of offending
said executors or their counsel.

JOHN LINN.

Subscribed and sworn Sept. )
9th, 1886, before me, f
Clar ence Linn,

Master in Chancery of N. J.

)A

OPINION.
30
James H. Lee ds,
v.
Livin gston Giffo rd .
On hearing on petition and affidavits, and answer
and affidavits.
Mr. Wil liam Brin ke r ho ff , for application.
Mr. John Linn, contra.
40 ~ANFleet, V. C.—This is a foreclosure suit, and

the question on which the parties are at variance is.
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what are tlieir respective rights in certain rents of
the mortgaged premises. The premises are subject
to five mortgages. The first two and the two last are
held by the defendant. The complainant holds the
third, being the one standing midwajr between the
defendant’s two first and two last. The defendant
took possession of the mortgaged premises, under
all four of his mortgages, on the thirty-first day of
January, 1885, pursuant to an arrangement with the
mortgagor. The premises were at that time in the
possession of tenants under demises made by the
mortgagor. The arrangement under which the de-
fendant took possession, was, so far as it is material
to the question now before the Court, to the follow-
ing effect; the tenants were to attorn to the defend-
ant, he was to collect the rents, make new demises,
if necessary, and out of the rents pay taxes, insur-
ance and the cost of necessary repairs, and apply
the balance to the payment of his mortgage debts in go
such order as he might elect. He was given power
to apply the balance of the rents to either or all of
his debts as he saw fit. The complainant filed a bill
to foreclose his mortgage January 7, 1886, and on
the first of April following, took a decree pro confesso
against all the defendants, with an order of reference
to a Master. On the thirteenth of May following,
he gave the defendant notice that he would, on the
eighteenth of the same month, apply for the appoint-
ment of a receiver, but the Master, to whom the re-QQ
ference had been ordered, having, on the fifteenth of
May, made his report, crediting the balance of the
rents remaining in the hands of the defendant, on
the first of May, 1886, against the amount due on
the defendant’s first mortgage, the notice was not
pursued and no application was made. The defend-
ant, as was natural under the circumstances, such
being the dictate of his interest, elected that the bal-
ance of rents remaining in his hands should be ap-
plied to his last mortgage, and he, accordingly, on
the sixth of May, 1886, credited the same on the
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bond accompanying his last mortgage. The rents
accruing since May 1, 1886, h~ concedes should be
credited on his first mortgage. The complainant’s
mortgage does not give him a lien on the rents of
the mortgaged premises, nor pledge them for the
pa}Tment of the debt secured by it.

The defendant applies for an order reversing the
action of the Master, by changing the credit of the
rents from his first mortgage to his last.

The rule is settled that a mortgagee, who takes
possession of the mortgaged premises, thereby ren-
ders himself liable to be charged with their rental
value, and-this liability attaches to him whether lLie
actually receives rent or not, for by taking possession
he assumes the position of owner, and is, in conse-
quence, chargeable with the profit a prudent owner
could have made. Dawson v. Dralce, 3 Steiv. 601 *
S. C. on appeal, Ib. 733. And it has also been held

2q that where a mortgagee, after having taken posses-
sion, suffered the mortgagor to take the profits,
without requiring him to keep down interest, that
although in such case he could hot be charged with
rents and profits, yet, inasmuch as his conduct had
resulted in favor to the mortgagor and in prejudice
to the subsequent encumbrancers he should not, as
against them, be permitted to recover interest on his
mortgage debt during the period he had allowed the
mortgagor to take the profits of the mortgaged prem-

301ses. Rentham v. Hahcourt, Free, in Chan. 30: S. C
Eq., Ali. 320, Loftus v. Swift, 2 Sch. & Lef. 655;
Demarest v. Berry,.1 C.E. Gr.481. But evenin such
a case, Lord Reclesdale says, there must bi some-
thing of contrivance in the conduct of the mortgagee
or some positive misconduct on his part to justify the
Court in depriving him of interest. Loftus v. Swift,
2 Sch. & Lef. 656.

A mortgage, which does not by its terms, pledge
the rents and profits of the mortgaged premises for

4Qthe payment of the mortgaged debt, creates no lien
on them, and gives the mortgagee no right to them.



The mortgagor while he remains in possession may
take them and apply them to his own use, without
being liable to accounf for them. And he may also
make a valid assignment of them in favor of a sub-
sequent encumbrancer, as against a prior encum-
brancer. This was expressly decided by Chancellor
Halstead in Best v. Schermier, 2 Hal. Ch. 154 There
the mortgagor made a mortgage to one Ballantine
on lands which were also subject to prior mortgages”
and judgments, and also assigned the rents of the
mortgaged premises to Ballentine, with authority to
collect aud apply them in discharge of his mortgage
debt. A prior mortgagee subsequently filed a bill,
alleging that the rents assigned to Ballentine should
n equity, be applied to the satisfaction of the prior
mortgages, and praying that Ballentine be restrained
Irom collecting them, and that a receiver be appoint-
ed in order that they might be applied as the Court
should thereafter direct. An injunction was grantedoq
and a receiver appointed. Ballentine, after filing his
answer, moved the discharge of both orders, and
they were discharged, the Court holding that a
mortgagor, while he remains in possession, either
by himself or by his tenants, is entitled to the
rents and profits of the mortgaged premises, and
that inasmuch as in this case the mortgagor
himself could not have been restrained neither
would the Court be justified in restraining his
assignee. It 1is obvious, that this case, as to30
the rents which accrued subsequent to the appoint-
ment of the receiver was not correctly decided, ac-
cording to the principal which now controls the ac-
tion of the Court in such cases. According to the
rule now in force, a prior encumbrancer has an un-
questionable right, as against the mortgagor and sub-
sequent encumbrancers, in case his security is
uncertain or precarious® to have the rents of tha
mortgaged premises, accruing subsequent to the ap-
pointment of a receiver, sequestered for his benefit. 43
The case, however, in other respects is well decided,



and stands in perfect accord with the present course
of judicial decision.

It would seem then to be entirely clear that the
complainant, at the time the balance of the rents
remaining in the hands of the defendant were applied
by the defendant towards the satisfaction of his last
mortgage, had no right to or interest in the money
in controversy. It was as absolutely free from all
lien or other claim on the part of the complainant
as it would have been if the mortgagor had derived
it from some other source than the mortgaged prem-
ises. As between the complainant and the mort-
gagor, the money was the property of the mortgagor
as completely and unconditionally as it would have
been, if the relation of mortgagor and mortgagee
had not existed between them. I regard it as entirely
free from doubt that if the defendant had taken pos-
session under either of his last two mortgages, the

2q complainant could not have deprived him of the rents,
except by the appointment of a receiver. And so
tco, if the mortgagor had collected the rents himself
and paid them over to the defendant, either with di-
rection to apply them to his last mortgage, or with-
out direction, leaving the defendant free to make
such application of them as his interest might dic-
tate, there can be no doubt, that the defendant would
have had an unquestionable right, not only as against
the mortgagor, but also as against the complainant,

gQto apply them to his last mortgage.

This case is unlike any previous case, which has
come under my observation, in this respect; the de-
fendant holds mortgages both prior and subsequent
to that of the complainant, and took possession un-
der both. In all the previous cases, which I have
examined, the contest has been between asubseqaent
encumbrancer out of possession, and a prior encum-
brancer, in possession, and not as here, where an in-
termediate encumbrancer is seeking to charge an in-

encumbrancer who took possession under liens stand-
ing both prior and subsequent to his. The rule is
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well settled, that a prior encumbrancer who has had
possession of the mortgaged premises, must account
to the subsequent encumbrancer, but the converse is
not true. A subsequent encumbrancer in possession
is not bound to account to the prior encumbrancer.
So that the case stands thus : if we treat the defend-
ant as in possession under his first two mortgages,
he is bound to account, but if we treat him as in
possession under his last two, he is not. But being
in under all four, the case, so far as I am”
aware, is without a precedent. And yet, I think
the question in dispute maybe satisfactorily decided
by the application of a familiar rule. Taking pos-
session 1s simply a method of payment. It is one
of the remedies a mortgagee may resort to to obtain
payment of his debt. It is, in its essence, a means
of payment. As already remarked, if the mortgagor
had remained in possession and collected the rents
himself, and then paid them over to the defendant,”
he would have had aright to control their appropri-
ation, and if he failed to exercise such right, the
right of appropriation would then have belonged to
the defendant, and he might have exercised it in
such manner as would best protect his security. A
debtor who makes a payment to his creditor, to
whom he owes two or more debts, has a right to di-
rect to which debt the payment shall be applied; if
he simply hands the money over to his creditor,
without direction as to its application, his creditorgQ
may apply the money as he pleases; and if neither
party has exercised his right of appropriation, and
adispute subsequently arises, the Court will make
the appropriation, and, in doing so, will, as a general
rule, apply the payment to the debt which is least
secure. Terhune U. Colton, 1 Beas., 232; S. C. on
Appeal, Ibid, 312. And the reason this course is
pursued is that the law intends that all men shall
be honest and fully perform their just obligations.
The Court, therefore, in making the appropriation,”
does that which an honest man would do. In this case,
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however, the mortgagor did retain possession, collect
the rents and pay them over to the defendant—the
mortgagor went out and the defendant entered,
but the same object precisely was accomplished b*
that course, which would have been accomplished if
the other had been pursued. The rent of the mort-
gaged premises was applied to the payment of the
mortgage debt, and to that debt which the parties
desired should be first discharged. The cases do
not differ in a single essential point, and the legal
rule which would control the one, should, in my
judgment, be applied to the other. In legal sub-
stance, the rents were paid to the defendant, under
authority from the mortgagor, and with permission
from him to the defendant to apply them as he saw
fit, and the complainant, at the time the. defendant
made an appropriation of them, having neither a
lien on them, nor any right to them, has no right to
have such appropriation changed.

The Masters report should be corrected, by
changing the credit of the rents from the defendant’s
first mortgage to his last.
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IN CHANCERI OF NEW JERSEY.

On Bill to
redeem and
Foreclose.

Between
James H Leeds,
Com’pt,

and / On applica-10

) tion to cor-
Ueiah Al1en and Wife and others, rect Master’s

Def’ts. Report.

This matter coming on to be heard before the
Honorable A. Y. Yan Fleet, Yice Chancellor, in pre-
sence of William Brinkerlioff, counsel for the peti-
tioners, and John Linn, counsel for the respondent,

and the petition and affidavits on the part of the pe-~O

tioners, and the answer and affidavits on the part of
the respondents, having been read and considered,
and the arguments of counsel heard thereon, and all
objections as to form having been waived, and the
Court asked to make such order or decree in the
premises as the rights of the parties and equity and
justice may require : and it appearing to the Court
that the petitioners were mortgagees in possession
of the mortgaged premises holding the first and

second, also the fourth and fifth mortgages upon”*

said premises, and that the respondent held the
third mortgage thereon, and that the said petitioners
had received for rents of said premises prior to
May first, eighteen hundred and eighty-six, eight
hundred and forty-one dollars and sixty-five cents,
out of which they had made certain disbursements
for insurance and repairs, and that the Master in
computing the amount due upon the first mortgage
of the petitioners had deducted therefrom the sum

of six hundred and sixty-two dollars and ninety-one”

°ents for rents received over and above repairs; and

«
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the Court being of the opinion that said petitioners
had a right, as they claimed, to appropriate said
rents towards the payment of their fourth mortgage
npon said premises ; and it further appearing that
the said Master in computing the amount due upon
the second mortgage of the petitioners omitted to
deduct a payment of ninety-two dollars and seventy-
five cents, which should have been deducted from
the gross amount thereof; and it further appearing
that there have been rents received for said property
by said petitioners since the first day of May, eigh-
teen hundred and eighty-six, and prior to the sale of
said property by the sheriff under said foreclosure
proceedings, the sum of eight hundred dollars, which
it is conceded by the petitioners, should be applied
in reduction of their first mortgage.
It is, theiefoie, on this 14th day of June, eighteen
hundred and eighty-seven, by Alexander T. McGill,
20 >Chancellor of the State of New Jersey, ordered
adjudged and decreed that the amount due to said
petitioners upon their first said mortgage,'as re-
ported by said Master, be increased by adding
thereto the sum of six- hundred and sixty-two
dollars and ninety-one cents, which was deducted
by him for the net amount of rents received prior
to May, eighteen hundred and eighty-six, and that
the amount then be diminished by the deduction
therefrom of the sum of eight hundred dollars for
gOrents received since May, eighteen huudred and
eighty-six ; and it is further ordered, adjudged and
decreed that the amount due to said petitioners
upon their said second mortgage as reported by said
Master be diminished by deducting therefrom the
sum of ninety-two dollars and seventy-five cents,
for a payment made on account of the same which

the said Master had omitted to deduct.
ALEX. T. McGILL, C.

Respectfully advised :
A. V. Van Fleet,
V. C
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

James H. Leed S,

Appellant,
and

Petition
Livingston Giff ord , Geo rg e Giff ord 1 ,f Appeal.

and Eleanor C. Gifford N Execu-
tors of George Giffo rd, dec’d.
Respondent.

To the Honorable the Court of Errors and Appeals
in the last resort inall causes :

. 20
The humble petition of\James H. Leeds the appel-

lant iu the above stated cause, respectfully shows
that your petitioner finds himself aggrieved by a
decree made in the Court of Chancery by his Honor
Alexander T. McGill, Jr., Chancellor of New Jersey,
hearing date the fourteenth day of June, eighteen
hundred and eighty-seven, wherein your petitioner
was complainant, and Uriah Allen and wife, Living-
ston Gifford, George Gifford and Eleanor C. Gifford,
executors of George Gifford, deceased, were defend- 3Q
ants, in this respect, to wit, that the said decree or-
ders and decrees that the amount due to said execu-
tors upon their first said mortgage, as reported by
the Master, be increased by adding thereto the sum
of six hundred and sixty-two dollars and ninety-one
cents which was deducted by him for the net amount
of rents received prior to May eighteen hundred and
eighty-six; and your petitioner humbly appeals
from that part of the decree of the Chancellor which
decrees as aforesaid, upon the ground that the same (0
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is erroneous, for that the report of the said Master
in this respect was correct and the said executors
had no right in equity to have said sum of six hun-
dred and sixty-two dollars and ninety-one cents ap-
propriated or applied in any other way than in re-
duction of this said mortgage. Your petitioner there-
fore prays that the said decree of the said Chancel-
lor may be, in the particular aforesaid, reversed, set
aside and for nothing holden.

And that your petitioner may have such relief in
the premises as to this Honorable Court shall seem
meet.

JNO. LINN,
Solr. and Counsel of Appellant.
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IN CHANCERY OF NEW JERSEY.

Between—

Uriah Allen and wife et als,

James H Leeds,

On Bill toredeem

and foreclose.

Compl’t, On application

and % f of Executors of
George Gifford to

have Master’s Re-

port and decreel0

Defts corrected.

The following is a correct statement of the rents
received by Livingston Gifford, one of the executors
of George Gifford, deceased, and of the rents which
have accrued since said executors have been mort-
gagees in possession of said mortgaged premises.

Rents Received.

May 1,1885, of L.C. Allen......cccocoeneinn.

Aug. 1,
Nov. 1,
Feb. 1,
May 1,
Api. 15,
May 15,
June 15,
July 15,
Aug. 15,
Sept. 15,
Oct.

Aug. 1, 1886,

143

1885,

«

of Pullman Palace Car Co.,

“ « «“
«

Due from L. C. Allen but
not paid (now on deposit
with John Linn, subject to
the further order of this
Court)

20

$ 250 00
250 00
16 65
250 00
250 00
50 00
50 00
50 00
50 0030
50 00
50 00
75 00

$1391 65

250 0040
$1641 65












