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Notice of Appeal. 

(Filed, Feb. 18, 1926.) 

,monmoutb Countp Circuit Court 

HELEN E. VAN w AGGO ER 
Coo KRELL, 

Plaintiff-Responde11t, 

vs. 

SADIE O 'R. 11cKENNA, 
Defendant-Appellant. 

Action at Law. 

To: WILLIAM E. FosTER; Esquire, 
Attor11ey for Plaintiff-Respondent. 

10 

20 

Take notice that the def e11dant-appellant, Sadie 30 
0 'R. l\IcKenna, appeals to the New Jersey Court 
of Errors and Ap ·peal , from tl1e ,vhole of the 
judgment e11tered in this cause. 

PERKINS & DREWEN, 
Attorneys for Defendant-Appellant. 

40 
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Grounds of Appeal. 

( Filed, Feb. 26, 1926.) 

1ION1IOUTH COUNTY CIRCUIT COURT. 

1 0 HELEN E. VAN WAGGONER 

20 

CocirRELL, 
Plaintiff-Respondent, 

vs. 

SADIE O 'R. 1IcKENNA, 
Defendant-Appellant. 

To: WILLIAM E. FosTER, Esquire, 

Action at Law. 

On Appeal to the 
New Jersey Court 
of Errors & 
Appeals. 

Attorney for Helen E. Van Waggoner, 
Plaintiff-Respondent. 

Take notice that the defendant-appellant, Sadie 
0 'R. 11cKenna, states the fallowing, as the 
0 ·rou11ds of her appeal from the 1fonmouth County 
Circuit Court to the Court of Errors and Appeals, 
in the la t re ort in all causes: 

30 1. That the Trial Court erroneously sustained 

40 

objection to the fallowing-- question, asked of the 
~it11es , Thomas P. McKenna, and erroneously 
declined to permit the witness to answer said que -
tion: 

'' Did ir . 1IcI{enna, in · connection with 
tl1e makin°· of thi note, receive any money 
from I\Ir. Cockrell 1'' 
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Grou1ids of Appeal. 

2. That the Trial Court erroneously sustained 
objection to the following question, asked of the 
witness, Thomas P. McKenna, and erroneously 
declined to permit the witness to answer said ques-
tion : '. : : ( I '. 

I .. . I _. • • • 

'' Will you state to the jury the extent, IO 
what Mrs. 1fcKenna had to do with this 
note f '' 

3. That the Trial Court erroneously sustained 
objection to the fallowing q estion, asked of the 
witness, Thomas P. McKenna, and erroneously 
declined to permit the witness to answer said ques-
tion: 

'' Why was that request made by you of 
Mrs. McKenna 1 '' 

4. That the Trial Court erroneously sustained 
objection to the fallowing ~ question, asked of the 
witness, Thomas P. McKenna, and erroneously 
declined to permit the witness to answer said ques-
tion: 

"Why was that request made by you of 
Mrs. McKenna f '' 

20 

5. That the Trial Court erroneously sustained 
objection to the fallowing~ question, asked of the 30 
witness, Thomas P. McKenna, and erroneously 
declined to permit the witness to answer said ques-
tion: 

"What part, if any, did Mr. Cockrell have 
in the request made of Mrs. McKenna to 
sign this note f'' 

6. That the Trial Court erroneously su tained 
objection to the following~ question, asked of the 

• 

40 



4 

Grounds of Ap1Jeal. 

,vit11ess, Thomas P. 1IcKe11na, and erroneously 
declined to permit tl1e witness to answer said ques-
tion: 

"Did a11y reqest of 1fr. Cockrell made to 
~you induce your request made to 1{rs. 

10 l\f cKenna that she sign the note 1 '' 

20 

30 

40 

7. Because the Trial Court erroneously allowed 
the motion to strike out the answer ''Yes sir", 
given by the witness, Thomas P. Mcl{enna, to the 
ql1e tion last hereinabove stated. 

8. Because the Trial Court erroneously sus-
tained objection to the following question, and 
erroneou ly declined to permit the witness, 
Thomas P. l\fcKenna, to answer said question: 

'' Did 11 rs. 1IcKenna receive any considera-
tion, or anything-- of value, from you for the 
making of this note 1 '' 

9. Because the Trial Court erroneously sus-
tai11ed objection to the following question, and 
erroneously declined to permit the witness, 
Thomas P. 1{cKenna, to answer said question: 

'' Did Mrs. McKenna receive any considera-
tion, or anythin°-- of value, from any other 
per on, including-- 11r. Cockrell, so far as you 
kno,v 1'' 

10. Because the Trial Court erroneously sus-
tained objection to the following que tion, and 
erro11eou ly declined to permit the ,vitness, 
Thoma P. 1IcKenna, to answer said questio11: 

'' Did 1Ir . 1LcKenna ha~e any dealing~s 
"~ith 1Ir. Cockrell, o far as you know, ,vith 
reg·ard to making this note 1 '' 
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Grounds of Ap1Jeal. 

11. Because the Trial Court erroneously sus-
tained objection to the f ollowi11g question, and 
erroneo11sly declined to permit the wit11ess, 
Thomas P. McKenna, to answer said questio11: 

'' Did Mr. Cockrell execute any release or 
relinquishme11t to you or Mrs. 1IcI{enna, so 10 
far as you know, for the making of this note 
by Mrs. ~f cKenna 1 '' 

12. Because the Trial Court erroneously sus-
tained objection to the following· questio11, and 
erroneousl3 T declined to permit the witness, Sadie 
0 'R. 11:cKenna, to answer said question : 

'' Mrs. McKenna, did you, yourself have 
any dealings with 11r. Cockrell, concerni11g 
the making · of this note by you f '' 

13. Because the Trial Judge erroneously sus-
tained the motio11 to strike out the following 
answer: ''No'', g~iven by the witness, Sadie O 'R. 
McKenna, to the question last hereinabove set 
forth. 

14. Because the Trial Court erroneously sus-
tained objection to the following question, and 
erroneously declined to permit the witness, Sadie 

20 

0 'R. 1fcKenna, to answer said question: 30 

''After you made this note, 11 rs. McKenna, 
into whose custody was it delivered by you f" 

15. Because the Trial Court erroneously us-
tained objection to the following question, and 
erron .eously declined to permit the witness, Sadie 
0 'R. 11:cKenna, to answer said question: 

"This note was not delivered by you to 1{r. 
Cockrell 1 '' 40 
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Growrids of Appeal. 

16. Because the Trial Court erroneously sus-
tained objection to the following question, and 
erroneously declined to permit the witness, Sa.die 
0 'R. 1fcKenna, to answer said question: 

'' Did you receive any money, or anything 
of value from Mr. 1icKenna or Mr. Cockrell, 
or anyone, for the making and signing of this 
note 1'' 

17. Because the Trial Court erroneously sus-
tained objection to the following question, and 
erroneously declined to permit the witness, Sadie 
0 'R. 11 cKenna, to answer said question: 

'' At the time of your making" and signing 
this note, did 1ir. Cockrell, I mean Moncure 
Cockrell, the payee of the note, have any claim 
ag"ainst you of any kind for a debt or any 
other matter whatsoever!'' 

18. Because the Trial Court erroneously su -
tained objection to the following question, and 
erroneously declined to permit the witness, Sadie 
0 'R. 11 cKenna, to answer said question: 

''Did you, at any time, owe Mr. Cockrell 
any money, or anything else of value, Mrs. 
McKenna, prior to the making of this note . '' 

19. Because the Trial Judge erroneously 
excluded from the case any and all te timo11y as to 
the want of consideration between the defendant, 
Sadie O 'R. McKenna, as the maker of the note, 
and Moncure Cockrell, as the payee of the 11ote. 

20. Because the Trial Court erroneou ly 
declined to permit the defendant to give any testi-
mo11y that there was no consideration bet,veen the 
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Grounds of Appeal. 

payee of the note and the defendant, Sadie O 'R. 
McKenna, the maker of the note, for the making of 
the note. 

21. Because the Trial Judge, havi11g declined 
to permit the defendant to g~ive testimony that IO 
there was no consideration for the making of the 
note in its inception, erroneously directed a verdict 
inf avor of the plaintiff, and against the defendant. 

22. Be-cause the Trial Court committed an error 
in directing a verdict in favor of the plaintiff and 
against the defendant. 

PERKINS & DREWEN, 

Attorneys for Defendant-Appellant. 
20 

30 

40 
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Complaint. 

( Filed F b. 2, 1923.) 

l\IO~ l\IOUTH COUNTY CIRCUIT COURT. 

10 l-IELE E. VA \VAGGO ER CooK-
RELL, 

20 

30 

40 

Plaintiff, 

vs. 
SADIE O 'R. MoKEN A, 

Defendant. 

Action at Law 

Plaintiff, a re ident of the City of N ,v York, 
State of N w York, a s that: 

1. Hereto£ ore and on or about December 30th, 
1918, the def e11dan.t, Sadie O 'R. M Kenna, made 
and deli, red her promi sory note on that date 
for $4,000.00, payable to the ord r of Moncure 
Co krell, 4 month after date at number 52 Broad-
\y·a , N e,v York City, New York. 

2. The PaJ ee aft r,vard e11dorsed said note to 
th plaintiff of , hich the f ollo,ving is a copy: 

. '4,000.00 N ,v York City Dec. 30 1918 
Four month aft r date I promi e to pay to 
th or l r of 1f on cure Cockrell 
Four Thou and ................... Dollars 
at 52 Broad,vay, ,v York City. 
Value received with interest at 6%. 

o. - Due -
( i 0 ·n d) S DIE O 'R. MoI{E A. 

(Documentary tamps) 
( .ndor ed) Moncure Cockrell. 
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Cornplain.t. 

3. On the day the same fell due said note was 
presented for payment at the place where it was 
payable and payment ,vas refused. 

4. Notice thereof was duly given to the defend-
ant, Sadie O 'R. McKenna. 

5. Said note is now the property of the plain-
tiff, and no part of said note has 1been paid, and 
there is now justly due and owing to the plaintiff 
the sum of $4,000.00. with interest from April 
30th, 1919. 

Plai11tiff dema11ds judgment for the sum of 
$4,000.00 ,vith interest. 

10 

°'\\TILLIAM E. FOSTER, 20 
.. -\.ttorney of Plaintiff. 

30 

40 
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Answer. 

(Filed Nov. 17, 1923.) 

MONMOU 'TH COUNTY CIR 1CUIT COURT. 

10 HELE E. VAN WAGGONER CocK-

RELL, 

Plaintiff, 

vs. 
SADIE O 'R. McKENN A, 

Defendant. 

Action at Law. 

The def e11dant, ,vho resides at Long Branch, in 
the County of Monmouth, State of New Jersey, 

20 an ,vering the complaint of the plaintiff, says 
that: 

30 

40 

FIRST DEFENSE : 

( 1) Sh denie all the allegations of the com-
plaint. 

SE O D DEFENSE : 

(1) The plaintiff, ,vho i the wife of Moncure 
Co kr 11, the payee named in the note et forth 
i11 para 0 ·raph t,vo of the complaint, is not the 
holder of aid note in due cour e and for value. 

(2) The defendant is a married woman, and 
the aid note ,va and i a promi e by defendant 
to pay the d bt and to an wer for _the default and 
liabilit T of another per on. 

( 3) either dir ctl}r nor indirectly, on the faith 
of said promise, did this defendant obtain any 
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..L4-nswer. 

money, property or other .thi11g of value for her 
own use, or for the use, benefit or advantage 
of her separate estate. 

( 4) There was no consideratio11 for the mak-
ing of the note, between the original parties 
thereto, in its i11ception. 

PERKINS & DREWEN' 

Attorneys for Defendant. 

Reply. 

( Filed Dec. 5, 1923.) 

MONMOUTH COUNTY CIRCUIT COURT. 

HELEN E. VAN WAGGONER CocK-
RELL, 

Plaintiff, 

vs. 

SADIE O 'R. M K j._ C ENNA, 

Defendant. 

Action at Law. 

The plaintiff, Helen E. Van Waggoner Cock-

10 

20 

rell, replying to the answer, says that: 30 

I. She denies all new matter alleged in the 
answer. 

II. She denies as to paragraph (1) of the sec-
011d defense that she is not the holder of said 
note in due co11rse and for value. She denies 
paragraphs (2) and (3) of the second defense. 

III. ~Plaintiff joins issue ,vith the defendant. 

WILLIAM E. FOSTER, 

Attorney for Plaintiff. 40 
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Amended Reply. 

(Filed, May 12, 1925.) 
MONMOUTII COUNTY CIR .,CUIT COURT. 

10 HELEN E. VA WAGGONER CocK-

RELL, 

Plaintiff, 

vs. 
SADIE O 'R. McKENN A, 

Defendant. 

Action at La,v 

The plaintiff, Helen E. Van Waggoner Cock-
20 rell, by ,vay of ' an Amended Reply to the answer, 

says that: 

1. She realleges all allegations, matters and 
thin°· co11tained in her original reply. 

2. Plaintiff replies that said 11ote was made, 
dated, delivered a11d made payable ,vithin the 
State of N e,v York and was intend ,ed by the 
partie thereto to be 0·overned b~y the law of that 
State. 

30 3. Bv a tatute duly enacted b·y the Legislature 

40 

of the State of New York and duly approved by 
the Governor thereof entitled '' Ar1 Act relati11g 
to th dome tic relatio11 , constituting chapter 
f ourtc 11 of the con olidated la,v " which be-
came a la,v Februar 17th, 1909, with the ap-
pro al of the Go ernor, pa sed, three-fifths 
b i110· pres 11t, Articl 4, Section 51, it wa among 
oth r things enact d i11 words as follows: 
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Atnend ed Reply. 

"Section 51. Powers of married woma1r1. 
A marrie ·d ,voman has all the rights in re -
spect to property, real or personal, and the 
acquisition, use, enjoyment and disposition 

. thereof, and to make contracts in respect 
thereto with any person, including l1er hus-
band, and to carry on any business, trade 10 
or occupation, and to exercise all powers 
and enjoy all rights in respect thereto and 
i11 resp 1ect to her contracts, and be liable on 
such contracts, as if she were unmarried; 
but a husband a11d wife ca11 not contract to 
alter or dissolve the marriage or to relieve 
the husband from his liabilit:y to support his 
wife. All sums that may be recovered in ac-
tions or special proceedings by a married 
woma11 to recover damages to her person, 
estate or character shall be the separate 
property of the wife. Judgment for or 20 
against a married woman, may be rendered 
and enforced, in a court of record, or 11ot 
of record, as if she wa ingle. A married 
woman may confess a jud 0 ·ment specified in 
sectio11 011e thousand two hu11dred and , even-
ty-three of the code of civil procedure." 

4. Said statute vvas in force in the State of 
New York at the time of the making and deliv-
ery of said note. 

WILLIAM E. FOSTER, 30 
Attorney for Plaintiff. 

We hereby consent to the fili11g of the fore-
going ame11ded reply as within time 011 condition 
that paragraphs 2, 3 a11d 4 thereof stand a de-
nied by the defendant. 

PERK! & DREWEN' 

Attorneys for Defendant. 

Dated: Niay 8th, 1925. 40 
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Judgment. 

(Entered, Jan. 22, 1926.) 

1IONMOUTH COUNTY CIR ,CUIT COURT. 

HELEN E. VAN WAGONER CocK-
RELL, 

Plaintiff, 
At Law. 

v. 
SADIE O'R. McKENNA, 

Defendant. 

Judgment entered January 22, 1926. 

Damages, $5,694.95 
Costs, 35.75 

Total, $5,730.70 
WM. E. FOSTER, 

Attorney. 

Judgment -on verdict in the above entitled 
au e , a e11tered in this court on the 22nd day 

of ,January i11 the year of our Lord one thousa11d 
11ine hu11dred and twenty-six, in favor of the 

30 plai11tiff, Hele1i E. Van Wagoner Cockrell, a11d 
agai11 t th def enda11t, Sadie O 'R. McKenna, i11 
an action at la,v for the sum of Five thousa11d 

1 i hundred and ninety-four dollars and ninety-

40 

fi e ce11t , damage , and Thirty-five dollars a11d 
event/-fi cent , co t of suit. 

J udgme11t entered this 22nd day of January, 
1926. 

],RA~r B. JEs , 
,Judge. 
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Testimony. 

MONMOUTH COUNTY CIRCUIT COURT. 

HELEN E. V A.N WAGONER CocK-
RELL, 

Plaintiff, 

against 
SADIE O 'R. McKENN A, 

Defendant. 

Transcript of testimony taken in the above en-
titled cause before Jess, J ., and a Jury, at the 
Court House, Freehold N. J., on Friday, the 

10 

twenty-second day of January, A. D. 1926. 20 
APPEARANCES : 

WILLIAM E. FosTER, EsQ., for the Plaintiff. 

JOHN DREWEN, EsQ., for the Defendant. 

Mr. Drewen: If your Honor please, I have a 
motion at this time to make for the amendment 
of the answer filed in this case. Has your Honor 
the papers before you 1 

By the ·Court: No, I h·aven 't. Is this the Cir- 30 
cuit Courtf 

Mr. Drewen: Yes. The motion that I make is 
that I be permitted to add to the defense "there 
,va no consideration for the note between the 
original parties in its inception.'' I spoke to my 
adversary a early a I could, yesterday morn-
ing, and it was my understanding there would be 
no objection to it. Whether that is so, I don't 
know. 

40 
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Testimony. 

Mr. Foster: If your Honor please, I told Mr. 
Dre,ven I ,vould speak to my client. The objec-
tion I make to it is probably not important. I 
don't ee ,vhere the defe11se of no consideration 
is a defense at al1l in this case. I don't care 
whether the origi11al note was issued with or 
without consideration. To that extent I do not 
feel like co11cedi11°~ to any amendment to the an-
s,ver whatsoever. 

By the Court: Thi is a suit by the holder of 
the note in due course. 

Mr. Foster: Ye , I do not care whether there 
is no consideration or not. 

By the Court: How ,vould that be a defense 1 
Mr. Drewen: In this way, if your Honor please, 

that the holder, the one suing, is not a holder in 
due our e. If there ,va no consideration, she 
is not a holder in du cour e. If, as my adver-
sary ays, under all the circumstances of this 
case it doesn't avail me anything it doe1 n 't do 
a11y harm. I don't think Mr. Foster is surprised 
by thi . I ,vould like to have that entered ge11-
erally. 

B~y the Court: You say here, the plaintiff is not 
a holder in due course, the second defense, the 
plaintiff i 11ot a holder of the note in due course 
and for alue. 

~Ir. Drewen: Ye . 
By the Court: Ho,v ,vould the defense that 

there ,va no co·nsidera tion between the original 
parties to the note affect the question of whether 
the pre ent plaintiff is a holder in .due course 1 

· Mr. Dre,ven: It ,, ouldn 't. I do say this, if the 
pre ent holder of the 11ote i a holder in due 
cour and for alue, jt doe n 't make any differ-
nee ,vh ther thi note ,va bad at its inception. 
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H. E. Van Wa,go1ier Cockrell, Plaintiff-Direct. 

If we can show she wasn't a holder in due course, 
I think we have a right to avail ourselves of that 
defense against her. 

By the ,Court: I will alilow the amendment un-
less counsel says that the amendment takes him 
by surprise. 

Mr. Foster: No, I cannot truthfully say that. 
I frankly felt it was covered by number three 
of his defense. 

Mr. Drewen: As I understand it, the amend-
ment is ''there was no consideration for the note 
bet,veen the original parties in its inception.'' 

Mr. Foster ope11ed the plaintiff's case to the . 
Jury. 

Mr. Drewen opened tl1e ,defendant's case to the 
• Jury. 

HELEN E. VAN WAGONER Cocr{RELL, the plain-
tiff in the above entitled cause, being duly sworn, 
according to la,v, upon her oath testifies as fol-
lows: 

Direct exa.min .ation by Mr .. Foster. 

l\fr. Foster: I would like, if your Honor 
please, to have this note marked in evidence, 
the original note. 

("Note marked Exhibit P-1.) 

Q. Mrs. C,ockrell, you are the plaintiff in this 
suit, are you not 1 A. Yes, I am. 

Q. Where do you live 1 A. 344 South Boule-
vard, DeI_Jan·d, Florida. 

10 

20 

30 

40 
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II. E. Van Wagoner Cockrell, Pla ,intiff-Cross. 

Q. I show you this note, which is marked Ex-
hi,bi t P-1, a11d ask y·ou if you have ever seen that 
before f A. Yes, I did. 

Q. Do you recognize the si1gnature of the name 
on the back of ,that note 1 A. Yes. 

10 Q. vVhose 11ame is that1 A. My husband's 
name. 

Q. A11d that i his signature? A. Yes. 
Q. Do you ow11 and hold this note 1 A. Yes, 

I do. 
Q. Has anything ever bee11 paid to you on ac-

count of this 11ote in any particular whatsoever1 
A. No, nothing. 

Nir. Foster: Take the ,vitness. 

20 C"ro s examinatio11, by Mr. Dreiven. 

Q. Mr . Cockrell, ho,v long have you been mar-
ried to Mr. Cockrell 1 A. A,bout six and one-half 
vear . 
&I 

Q. What wa the date of your marriage1 A. 
May econd. 

Q. Nineteen what. A. Nineteen. 
Q. Speak up loud so all the e men can hear 

you. How did you come into possession of this 
note. A. "\Vell, Mr. Cockrell and I had become 

30 P11ga0·ed and I talked about an engagement ring 
and I ho,ved him the kind of ring· I wanted, it 
\Va the kind my si ter had, a very 1beautiful ring. 
He aid he couldn't give it to me right then but 
that he would get it and all the time we were en-
0·a0· d m friends would ask me when I was go-
i11g to 0·et my ri11g and I would telf them a little 
later, o finally i11 talking it over with Mr. Cock-
rell, he aid I will give you a substantial gift un-
til you 0·et your ring, o on the evening of 1\ pril 

40 
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H. E. T7 ari lVagoner Cockrell, Pla ,intiff-Cross. 

second, Mr. Cockrell met me at 37 Wall Street 
and he took ,th,ese papers out of his pocket and 
said '' Here is your wedding gift,'' and that is 
how I came into possession of the note. 

Q. What papers do yo11 speak of as the papers 
that Nir. Cockrell took from his pocket 1 A. Note, 
mortgage and two assignments. 

Q. Did you get your ring 1 A. Not yet, be-
cause I have11 't got my money. 

Q. You are waiting for the proceeds of this 
note 1 A. I am still waiting. 

Q. Now, Mrs. Cockrell, how do you fix the time 
as April seco11d 1 A. This was something I didn't 
mentio11 before, I didn't thi11k it was necessary. 
On April second we went over to try and get our 
marriag~e licens:e. Mr. Cockrell had been divorced 
and we couldn't get a marriage license without a 
copy of the decree. 

Q. Where was it you went to get this certificate 
of marriag ,e or license f A. I guess in the City 
Clerk's office. 

Q. In New York1 A. No, that ,vas in West 
New York. 

Q. That is over in Jersey1 A. Yes, Hudson 
Countv . ., 

Q. Where was it Mr. Cockrell met you at the 
time he handed you the note 1 A. He met me on 
the street at 37 Wall Street. 

Q. By appointm ,ent1 A. Yes. 
Q. At ,vhat time of the day or night 1 A. It 

\Vas bet\vee11 five and six o'clock, I think about 
five-thirty. 

Q. Why wa that place fixed upo11-37 Wall 
Street 1 A. That is where we al\vays met in the 

. evening. 
Q. Were you employed nearby1 A. Yes. 

10 

20 

30 

40 
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II. E. Va11 vVagoner Cockrell, Plaintiff-Cross. 

Q. Where 1 A. By I-1ee, Higginson Company, 
there ,vas one entrance on Exchange Place 
and--

Q. That is all ri 0 ·ht. At the time you were 
what-nineteen years of age f A. I ,vas t-,venty. 
I ,vas t-,vent~y-one the following November. 

Q. Ho,v often had you been meeting Mr. Cock-
rell, every night or every other night 1 A. Mostly 
at noon e ery da~y and pretty near every night. 

Q. Up to April second that was true1 A. Yes. 
Q. Ho,v lon°· had that been the fact 1 A. Oh, 

se eral months. 
Q. Prior to this ni 0·ht, on April second, had 

1fr. Cockrell aid a11 thi11°· to you about this 
note f A. Not about the note, no. 

Q. He just simply aid you were going to get 
a pre ent A. Yes. 

Q. And after ·you met him, ,vere you still on 
the treet ,vhe11 he handed ou the note 1 A. 
Ye. 

Q. Suppo e rou tell us exactly what happe11ed 
,vl1 n 11r. Cockrell met you on the street. A. 
He took the e paper out of his pocket and said 
'' here j rour weddino· gift. '' 

Q. Go ahead. A. I ju t took them. 
Q. W a there an thin°· el e that you did with 

th m f A. I carried them and ,v ,v nt and had 
di11n r and ,vhe11 ,ve had dinner I a ked him ho,v 
he came to have the thing . 

Q. Did V ou ha Ye dinner i11 New York Cit A. 
It m to me we did. I think , e did. 

Q. Ho, long ,v re ou in Mr. Cockrell' com-
pan that eni11g: A. We ,, ent o,Ter to J er ey 
and I think ,ve stayed until about ten or eleven 
o'clock that night. 



21 

II. E. Van TVagoner Cockrell, Fla .in.tiff-Cross. 

Q. Where were you living at that time1 A. 
With my brother in West New York. 

Q. It was at your brother's home that Mr. 
Cockrell finally went with you, to your brother's 
home 1 A. Yes. 

Q. You gave no money for this note 1 A. No. 
Q. You paid over nothing by way of property, 

chattels or objects of value at all to Mr. Cock-
rell for this note 1 A. No, I did not. 

Q. Ho,v long after you got this note from Mr. 
Cockrell was it that you removed the papers 
from the e11velope1 A. A little while after ,ve 
got in the restaura11t. 

Q. That "Tas ho,v 1011g after he gave them to 
you 1 A. Oh, about an hour. 

Q. So you didn't know from the time you got 
these papers on the street until you took them 
out of the envelope in the restaurant ,vhat kind of 
a present it ,vas that you received from :lYir. 
Cockrell 1 A. No, I knew it was a ,vedding gift, 
but I didn't know what it was. 

Q. It was i11 an envelope and when he gave it 
to you you did11 't ask him ,vhat it was or you 
didn't know what it was 1 A. No. 

Q. Did you open it i11 the restaurant before 
you got your supper or afterward 1 A. I don't 
remember whether I had supper that 11ight or 
not. 

Q. Whatever it was you had in the restaurant, 
at what stage of the f stivities did you open the 
envelope and ren1ove the note 1 A. It ,vas while 
we ,vere waiting to be served. 

Q. And the11 you extracted these papers from 
the envelope 1 A. Yes. 

Q. W~at did you say first to Mr. Cockrell 1 A. 
I said ''how did you happen to have a11ything 
like this 1 '' He told me then how he did. 

10 
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H. E. 17 a·1i Wagoner Cockrell, Pla .intiff-Cross. 

Q. I do wish, Mrs. Cockrell, you would tell us 
all that ,vas aid b3r you and Mr. Cockrell about 
the e papers at the time that he presented them 
to ou. A. I a ked him how he happened to loan 
1fr. McK nna the money and he told me they 

10 had had a fire do,vn in Long Branch, and that 
they were a little pressed for money and they 
needed to repair the buildincr that had been dam-
a0·ed, o h let Mr. McKenna have the money and 
he ,vould 0·et it ri 0·ht back. 

Q. Go on. A. Well, there wasn't much more 
than that aid. 

Q. othing more than that said 1 A. No. 
Q. You didn't 0·et your marriage license that 

ni 0·ht, did ou. A. o. 
20 Q. ,Vhen did ou a11d he determine to become 

married, ,vhat ,va the date you had fixed for 
th remon r . A. We hadn't fixed the date. 

Q. Can you tell u when you would ha e been 
marri d if you had recei ed your license that 
e nin°·. A. A 0011 a we could, I think t,vo 
or thr da vva required--

Q. You ,, ould have done it ju t a quickly as 
tho law would ha e allovved you, that i right~ 
A. Ye. 

30 Q. That, ould be about three days aftervvard . 
A.Ye. 

40 

Q. You ob er ed didn't you at th time wh n 
you got thi note that it wa n't payable until 

m tim i11 April 1 A. I didn't notice that. 
Q. So that if ou , er depe11din°· upon this 

11ote for ) our en°·a0· me11t ri11g-you didn't 11O-
ti e th 11ote , a n 't du until two or three monith 
aft r 'Y u 011t mplat d marriage. A. A ]oncr a 
I aot th rin · it ,voulin't make any difference. 
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H. E. TT an W agon,er Cockrell, Pla ,i11iiff-Cross. 

Q. Yes, but you didn't get it, did you? A. 
Not yet. 

Q. How long did you have the note before you 
did anything toward r~du ·cing it to,vard the price 
of an engagement ring? A. Mr. Cockrell told 
me it had to be reeorded, all th 1ese things had to 
be recorded. 

Q. Never mind what Mr. Cockrell told you. 
All I want you to iell me is when you first did 
something? A. Somethin 1g had to be record ,ed, 
so we had to send it down to be recorded. 

Q. Not the note? A. I think the assignment 
had to be recorded. 

Q. Confine your attention io the note and tell 
us when you first took steps to have the note 
re,duced to money? A. When I took it to Mr. 
Roger Foster was the first steps I took. 

Q. When was that, do you rememberf A. June 
or July of 1919. 

Q. That was seven or eight months after you 
got the note 1 A. No, not seven or eight months, 
from April to July. 

Q. 1That is my mistake; I am all confused about 
th·e engagement ring. About three months after1 
A. Yes. 

Q. Mr. Roger Foster is not this Mr. Foster1 
A. No. 

Q. Did Mr. Roger Foster do anything a/bout 
the note? A. Yes, he took it and looked it over 
an ·d he went on a trip either to the West Indies 
or the South Sea Islands and he was gone for 
a long time and he didn't do anythin 1g on it. I 
got my papers from him in the fall of 1921, that 
was in 1920, the fall of 1920, and I worried ·along 
a little bit lon·ger and someone told me about this 
Mr. Foster. 

10 

20 

30 

40 



24 

II. E. Van Wagoner Cockrell, Pla i1irttiff-Cross. 

Q. This Mr. Foster 1 A. Yes, I had made a 
mistake by going to the other so I ,vent do,vn 
to this Mr. Foster and talked about it. 

Q. And you placed it in Mr. Foster's hands 1 
A. Yes. 

IQ Q. And Mr. Foster brought suit 1 A. Yes. 
Q. Now, :11rs. Cockrell, you gave some testi-

mony in this action before trial in Mr. Foster's 
office f A. Yes. 

Q. And you signed it and swore to it 1 A. Yes. 
Q. I show you a paper purporting to be a 

transcript of such testimony and ask you if that 
is your signature there 1 

1Ir. Foster: Yes, I admit that to be so. 
J\tir. Drew ·en: I ask it be marked for iden-

20 tifica tion. 

30 

40 

(J\!Iarke·d Exhibit D-1 for identification.) 

Q. Now, Mrs. Cockrell, April second is the date 
on ,vhich you got this note and you say that is 
fixed in your mind because that is the time you 
,vent to the licensin ·g authorities in "V\T est New 
York to get your license and were disap ·pointed f 
A. Yes. 

Q. And first you met Mr. M·cKenna on the-
A. N·ot Mr. McKenna, Mr. Cockr ·ell. 

iQ. I beg your pardon, and had dinner. Where 
did you have din11er 0? A. I think it was a little 
Spanish restaurant, I don't reme-m'ber the name 
of the street. 

Q. ,i\T as it uptown or downtown 1 A. Down-
town. 

Q. Ho,v long ,vere you in there f A. As long 
as ,ve had dinner. 
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H. E. T7 an W ai.q_oner Cockrell, Plainiiff-Cross. 

Q. How long did that take1 A. About an hour. 
Q. And then -you went ,vhere1 A. Over to 

Jersey. 
Q. And the11 ,vhere A. To West New York. 
Q. And then where did you go, to the Town 

Clerk 1 A. No, first I went to my brother's 
house and then we got into his car and I guess it 
was the City Clerk, he knew where to take us. 

Q. And you tried to transact your busin 1ess 
with the City Clerk and then you went back to 
your brother's home and stayed there for some 
time after that 1 A. Yes. 

Q. That is right. Don't shake your head be-
cause the stenographer can't see you 1 A. Yes. 

Q. I call your attention to the testimony which 
you gave in this matter--

1'Ir. Foster: What page t 

Q. Page four, you read this testimony before 
you signed it 1 A. Yes. 

Q. And I ask you if you were not asked this 
question: '' How long were you in Mr. Cockrell 's 
company on this eve11i:rig of the day the note was 
presented to you 1 '' Answer: '' I could not say, 
I think about an hour.'' You were asked that 
question and made that answer1 A. Yes, I did. 

Q. How ·do you explain the fact now that you 
say it was five or six hours you were in his com-
pany 1 A I had forgotten about it and when we 
got to talking it over it was brought to my mind. 

Q. When you talked it over1 A. Yes, Mr. 
Cockrell and I. 

1Q. It was out of your mind when you gave this 
testimony1 A. Yes, it was. 

Q. When did it come back to your mind 1 A. 
The last few days. 
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H. E. l7 an ·w agorier Cockrell, Pla ,,intiff-Cross. 

Q. Whe11 you were talking it over with some-
body1 A. Mr. Cockrell. 

Q. Mr . Cockre-11 then reminded you of the fact 
that it was five or six hours that he was in your 
company that night 1 A. He didn't remind me 
of the fact, he reminded me of the incident of 
trying to get the license. 

Q. He didn't peak to you of the incident until 
two or three days ago 1 A. No. 

Q. Isn't it a fact that Mr. Cockrell sat right 
by you ,vhen you gave this testimony1 A. Y,es. 

Q. Didn't he say anytl1ing· to you then °? A. I 
had a bad cold a11d he was so concerned about 
my cold, he didn't talk about it. 

1Q. When did you ·get over the cold that he was 
so concerned about 1 A. That was last vear . ., 
When did I get over itf 

Q. Y . A. I testified to you and I went right 
home and went to bed. 

Q. Mr. Cockrell did11 't say anything to you 
then about the fact that you were some five 
ho11r off in your testjmony as to the time you 
were in his company that night 1 A. No, not 
then. 

Q. Then it suddenly occurred to you that this 
was the night on ,vhich you tried to get your 
licen e, it came back to you f A. Yes. 

Q. That is right 1 A. Yes. 
Q. Very clearly f A. Yes. 
Q. You also te tified in that examination your 

weddin°· \Va April thirtieth 1 A. Yes, that was 
,vrong. 

Nir. Foster: I object to that, if your Honor 
pl a e; that testimony has been corrected 
b fore verified and I don't think that is 
proper. 
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H. E. Van Wagoner Cockrell, Pla ,intiff-Cros . 

By the Court: I did11 't hear the question. 
Mr. Foster: The question ,vas, he wa 

married April thirtieth, I don't know whether 
it ,vas correct or not. I am privileged to a k 
my client whether she gave that testimony 
or ,vhether it was an error of the steno 0 ·ra-
pher. 

By the Court: She may answer whether 
that is true or not. 

Q. The right date was May second 1 A. Yes. 
1Q. How did you make that mi take 1 A. Well, 

we got our license on the twenty-ninth of April 
and we were married on the econd of May 
and Mr. Cockrell 's birthda ·y ,va on the first of 
May as I said '' All right, let's celebrate our wed-
ding anniversary on dad's lbirthday, '' o we have 
been celebrating it on the first of May for the 
past six years, so v.rhen you asked me I said April 
thirtieth. 

Q. What has that got to do with it. A. Just 
because ,ve decided to celebrate it on that day. 

Q. Your explanation _ is you were married on 
May second and because you celebrated Dad' 
birthday on May first you made a mi take a11d 
said April thirtieth 1 A. We have been cele brat-
ing it for so many years I aid April thirtieth 
in tead of May second. 

Q. So that Dad's birthday was very much 
more impressive thing than your "redding day1 
A. No, Mr. Cockrell ,vas very devoted to hi 
father. 

Q. N o,v, Mr . Cockrell, Mr. Cockrell is a law-
yer, isn't he 1 

Mr. Fo ter: I oibject to that; I don't think 
it is relevant at all. I don't care. Answer 
it. Ye , he is a lawyer. 
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H. E. Va.n Wagoner Cockrell, Plaintiff-
Re-direct-Re-cross. 

A. Yes. 
Q. And this note was due and payable accord-

ing to it terms on April thirtieth, 1919, wasn't 
it1 A. Yes. 

Q. Are you sure, Mrs. Cockrell, you didn't get 
thi note sometime after April thirtieth f A. Oh, 
positive. 

Q. I see. A. P osi ti vo. 
Q. Are you more positive about that than you 

are a1bout the other things in this case 1 A. Yes. 
Q. You are positively sure about that 1 A. 

Yes. 
Q. Did you ever go to Mrs. McKenna about 

paying this 11ote before you took it to Mr. Roger 
Foster's office 1 A. I never did. 

Q. You never did that1 A. No. 
Q. Did you make a11y attempt to get it without 

the expen e of havin°· lawyer's services before 
you went to Mr. Roger Foster to collect it for 
you 1 A. Mr. Cockrell did, but I didn't. 

Mr. Drewen: I think that is all. 
1Ir. Foster: That is the plaintiff's case, 

your Honor. Just one more question. 

Re-direct examination by Mr. Foster: 
Q. You have ref erred to vVall Street and other 

place , you meant in the City of New York1 A. 
Yes. 

Re-cross examination / by Mr. Drew en: 
Q. You were a te11ogra pher, were1i 't you, Mrs. 

Cockrell, in the office of Mr. Cockrell and Mr. 
l\Ic Kenna . A. Yes. 



29 

H. E. Va.n Wagoner Cockrell, Plaintiff-Re-direct. 

Q. Where was their office located 1 A. 52 
Broadway. 

1Q. When did your employment there termi-
nate 1 A. Sometime in November of 1918. 

Q. And Mr. Cockrell and Mr. McKenna had 
some business to-gether of selling war material IO 
to the government 1 A. I understood they did. 

Q. How long had you and Mr. Cockrell been 
keeping· company before you terminated your em-
ployment at their office 1 A. Well, really steady 
company since the twenty-third of September. 

Q. So that from the twenty-third of September 
until you left the office, i11 that period you had 
been keeping steady company with Mr. Cock-
rell 1 A. Yes. 

Q. Did Mr. Cockrell ever say anything about ZO 
this note before he gave it to you 1 A. No. 

Q. He never mentioned it at all 1 A. No. 
Q. You didn't tell us anything about the en-

g·agement ring in the testimony you gave before 
trial 1 A. No. 

Q. You never mentioned it at all 1 A. No. 

Re-redirect examination / by Ii1r. Foster. 
1Q. Why didn't you mention it f A. I didn't 

think it was necessary then but I thou 0 ·ht it mi()'ht 30 
be well to tell it now. 

Q. Where was Mr. 1IcI{enna's office at the time 
you received this note~ A. At 52 Broadway. 

Q. New York City1 A. New York City. 
Q. And that is the p1ace ,vhere this note is pay-

able, isn't it 1 A. Yes. 
Q. How long did you know Mr. Cockrell, your 

present husband, before you married him. A. I 
was a baby, so I don't know how long it wa . 

40 
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11. B. McKe111ia,, for Defendant-Direct. 

Q. You knew him all your life 1 A. Practically 
all my life. 

1fr. Foster: That is the plaintiff's case, 
your Honor. 

1'Ir. Drewen: I offer in evidence what has 
10 alreadv been offered and marked Exhibit 

20 

ti 

D-1 for identification and ask that it be 
marked in evidence. 

(Marked Exhibit D-1.) 

DEFE DANT's CAsE. 

THo rAs B. McKE A, a witness produced in 
half of the defendant, being duly sworn, accord-
in0· to law, upon his oath, testifies as follows: 

Direct examination , by Mr. Drewe1i. 

Q. Mr. M1cKenna, you are the husband of Sadie 
0 'R. l\{c T(enna, the defendant in this action 1 A. 
Yes, sir. 

Q. And I show you Plaintiff's Exhibit P-1 and 
a k you if you have seen that note before 1 A. 
Y , sir. 

30 Q. Calling your attention to the fact that it is 

40 

i0·ned b. Sadie O 'R. McKenna, will you please 
tell the jury what Mr . McKenna had to do with 
thi note 1 

Mr. Fo ter: Ju ta moment, Mr. McKenna. 
Proceed. 

A. I poke to Mrs. McKenna at the time sl1e 
igned the note--
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T. B. 1Vlcl(enna, fo1· Defendant-Direct. 

Mr. Foster: I object to anything in the 
nature of hearsay testimony, ,vhat she did 
i11 regard to this note. 

Q. I will reframe the question. By whom wa 
this note delivered to Mr. Cockrell 0? A. By me. 

Q. Where did you obtain the note from 1 A. 
From my house. 

Q. From whom there 7 A. Mrs. McKenna. 
Q. By whom is the body of this note written, 

can you tel11 A. The body is in my handwriting 
with the exception of the date, the date is in the 
han ·dwriting of Mr. Cockrell. 
. Q. Mr. Cockrell 1 A. Yes. 

Q. Youmean"30''thenumerals1 A. The nu-
merals, yes. 

Q. Did Mrs. McKenna, in connection with the 
making of this note, receive any money from Mr. 
Cockrell f 

Mr. Fost,er: I object to the que tio11 a im-
material. I don't think it i important 
wl1ether she received any money or not. 

After discussion .between counsel Court ad-
journed to 1 :30 P. M. for lunch. 

Freehold, N. J., Friday, Jan. 22, 1925. 
1 :30 P. M. 

AFTER RECESS. 

By the Court: I shall su tain the objec-
tion. 

Mr. Drewen: I ask an exception to your 
Honor's ruling. 

Q. Where was this note deliver •ed, 1Ir. Tuie-
I{enna 1 

Mr. Foster: By wl1om, to whom 0? 
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T. B. lJf.cKenna, for Defendarit-Direct. 

Q. To Mr. Cockrell 1 A. It was delivered at 
our office at 52 Broad,vay. Mr. Cockrell and my-
elf had an office on Broad,vay. 

Q. It ,vas in Ne,v York State1 A. Yes, sir. 
Q. "\vTill you state to the Jury the extent, ,vhat 

IO Mr . McKen11a had to do ,vi th this note 1 A. She 
imply--

Mr. Dre,ven: I don't know ,vh 1ether this is 
objectionable 1 

Mr. Foster: I would like the right to ob-
ject, to stop the vvitness from his answer. I 
do11't knov-v what she had to do with the note, 
I think the question is too broad. 

By the Court: The objection is sustained. 
Mr. Drewen: Ma·y I have an exception, if 

20 your Honor plea e1 

30 

40 

By the Court: Yes. 

Q. At ,vhose r•equest did Mrs. McKenna sign 
thi note. A. At my request. 

Q. v, hy ,va that request made by you of Mrs. 
McKenna. 

l\Ir. Fo ter: I obj ct to that 011 the same 
o·round I objected before. 

B th Court: Objectio11 sustained. I am 
ruli110· that ,va with the understanding that 
under the ~tipulation i11 the case the married 
,voma11' act is 11ot a def en e under the la,v 
of Ne,v York. 

Mr. Dre, en : We l1a en 't ti pula ted that. 
By th Court: I u11derstood counsel agreed 

that that , as the sub ta11ce of the law. 
l\ir. Dr , e11 : I do11 't ,va11t to ha e a11y mi.__ -

u11d r ta11ding, I think that i clear 1 th la ,v. 
B·y the Court: I so ur1der tand it. 
Mr. Fo tr: I do too. 
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T. B. 1J1cKen.na, for Defendant-Direct. 

Q. Why was that request made by you of Mrs. 
McKennaf 

By the Court: Objection sustained. 
Mr. Drewen: May I have an exception! 
By the Court: Yes. 

Q. What part, if any, did Mr. Cockrell have 
in the request made of Mrs. Mcl{enna to sign 
this note 1 

Mr. Foster: I object, your Honor, on the 
sam,e ground. 

By the Court: Objection sustained. 
Mr. Dre,ven: I ask an exception. 
By the Court: Yes. 

10 

Q. Did any request of Mr. Cockrell made to 20 
~you induce your r,equest made to Mrs. McKenna 
that she sign the note f A. Yes, sir. 

Mr. Foster: I move the answer be stricken. 
I was rising to object ,vhen the ,vit11es an-
swered. 

By the Court: The motion is allowed. 
Mr. Drewen: I ask an exception. 
By the Court: Yes. 

Q. Did Mrs. McKenna receive any consid ra- 30 tion or anything of value from you for the mak-
ing of this note 1 

Mr. Foster: Objected to, your Honor, 011 
the same ground. 

By the Court: Objection sustained a11d ex-
ception granted. 

Q. Did Mrs. McKenna r 1eceive any considera-
tion or anything of value from any other per on 
including Mr. Cockrell, so far as you knowf 40 
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T. B. McK en12a,, for Defenda1it-Direct. 

Mr. Foster: I object again on the same 
g~round. 

By the Court: I will make the same ruling. 
Sustain the objection and allow an exception. 

1 O Q. Did Mrs. McKenna have any dealing with 
Mr. Cockrell so far as you kno,v with regard to 
making this note f 

Mr. Foster: I make the sam,e objectio11. 
By the Court: Objection sustained. 
Mr. Dre,ven: I ask an exception. 
By the Court: Y,es, these exceptions are 

allowed. 
Mr. Drewen: I don't want to bother the 

Court but I assume these exceptions are 
20 being allo,ved. 

30 

40 

By th ,e Court: Yes, these exceptions are al-
lowed. 

Q. Did Mr. Cockrell execute any release or re-
linquishment to you or Mrs. McKenna so far as 
you know, for the makino- of this note b3r Mrs. 
Mcl(enna f 

Mr. Fost ,er: I object, if your Honor please. 
By the Court: Objection sustai~ed. 
Mr. Dre-,ven: I ask an exception. 
By the Court: Exception. 
Mr. Dre,ven: That i all. 
Mr. Foster: No questions. 
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S. O'R. McKenna -, for Defendanf.-Direct. 

SADIE O 'R. Mc KENN A, th,e defendant in the 
above entitled cause, being· duly worn, ac ord-
ing to law, upon her oath, testifies as follo,vs: 

Direct exam,ination by Mr. Drewen. 

Q. Mrs. McKenna, you are the defendant in I 0 
this suit 1 A. Yes. 

Q. And the wife of Thomas D. McKenna, the 
last preceding witness 1 A. Ye . 

Q. I show you Plaintiff's Exhibit P-1, being 
promissory note in form and ask you if that i 
your signa tur ,e to the note 1 A. Ye , that i 

• mine. 
Q. Mrs. McKenna, did you, your elf, hay-e an·y 

dealings with Mr. Cockrell concerning the makino· 
of this note by you 1 A. No. 2 O 

Mr. Foster: I move to strike the an ,ver 
out. 

By the Court: Mrs. Cockrell 1 
Mr. Foster: No, Mr. Cockrell. 
Mr. Dre,ven: I said Mr. Cockrell. 
By the Court: I _ ustain the objection. 
Mr. Drewen: I a k an exception. 
By the Court: Yes. 
Mr. Foster: Does your Ho11or trike the 

answer out1 30 
By the Court : Is the an wer in . 
Mr. Foster: Yes. 
By the Court: If it is, it may be tri ken 

out. 

Q. After you made this note, Mr . M -
Kenna--

Mr. Foster: May I interrupt. 11:r . Mc-
l(enna, refrain from an w ring until I have 
an opportunity to object. 40 

• 
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S. O'R. Iif.cKenna ., for Defenda .nt.-Direct. 

Q. After you made this note, Mrs. McKenna, 
into ,vhose custody was it delivered by you t 

Mr. Foster: If your Honor please, I ob-
ject to that as being immaterial. I think she 
has already admitted it is her note and I 
don't think it is important at all as to whose 
custody she delivered it in. 

By the Court: The objection is sustained. 
Mr. Drewen: I ask an exception. 
By the Court: Yes. 

Q. This note was not delivered by you to Mr. 
Cockrell t 

Mr. Foster: I ask an objection on the same 
ground previously given, basing my various 
objections on the argument before. 

By the Court: Objection sustained. 
Mr. Drew en: I ask a11 exception. 
By the Court: Yes. 

Q. I don't know whether I have asked this 
question or not. Did you receive any money or 
an thing of value from lVIr. McKenna or Mr. 
Cock:rell or anyone for the making and signing 
of this note 1 

Mr. Foster: I obj-ect on the grounds pre-
viously stated. 

By the Court: Objection sustained and ex-
ception granted. 

Q. At the time of your making and signing 
thi note, did Mr. Cockrell, I mean Moncure 
Cockrell, the payee of the note, have any claim 
again t you of any kind for a debt or any other 
matter whatsoeverf 
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S. 0 'R. M cK en,na, for Def eridant.-Direct. 

Nir. Foster: I make the same objection. 
By the Court: O'bjection sustained. 
Mr. Drewen: I ask an exception. 
By the Court: Yes. 

Q. Did you, at any time, owe Mr. Cockrell any 10 
money or anything" else of value, Mrs. Mcl{enna, 
prior to the making of this note 1 

Mr. Foster: Objected to, your Honor, on 
the same grounds. 

By the ·Court: Objection sustained. 
Mr. Drewen: I ask an exception. 
By the ·Court: Yes, you may have an ex-

ception. 
Mr. Drewen: That is all. 
Mr. Foster: No questions. 20 
Mr. Drewen: V\Tith the Court's permission 

I will read to the jury, defense Exhibit D-1, 
which was the testimony taken before trial. 

Mr. Foster: I took certain objection . 
Shall we take them up after he 0"ets throu(J'h. 

By the Court: Yes. 
Mr. Drewen then read Exhibit D-1 to the 

Court and jury. 
Mr. Drewen: As I understand it, the Court 

exclu·des from this case any te timony of 30 
want of consideration be't-,veen Mrs. J\1c-
Kenna, the maker, and Moncure Cockrell. 
· By the Court : Yes. 

Mr. Drewen: I ask an exception and the 
defense rests. 

1Yir. Foster: I move for a dire tion of ver-
dict in this case. The plaintiff ha taken the 
stand and proven the exi tence of the note, 
that she holds it, nothin(J' has been paid on it 

40 
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S. O'R. McK en-na., for Defe ·nda.nt.-Direct. 

and that it is an obligation of the defendant. 
There is no te timony offered by the def end-
ant other than the plaintiff's depositions 
which is more or less or an accurate repe-
tition of her testimony this morning. Upon 
that ground-there appears ·to be no defense 
interposed-I think there is no question for 
the jury and I would respect£ ully request 

· that there be a direction of verdict in favor 
of the plaintiff. 

By the Court: Do you wish to be heard on 
that motion, Mr. Drewen t 

Mr. Dre,ven: No. 

Charge of the Court. 

(JEss, J.) Gentlemen of the Jury: This is a 
uit upon a promissory note. The note is for 

four thousand dollar and i dated December 30, 
1918, dra,vn to the order of Moncure Cockrell, 
payable at 52 Broadway, New York City. As I 
have stated, it was dated December 30, 1918, and 
wa , there£ ore, payable according to its terms 
four month after date-or on April 30th of that 

30 same year. 

40 

N o,v, it appear by the evidence in this case 
that thi note, endor ed by the payee, Cockrell, 
,va trans£ erred to his wife, who is the plain-
tiff in this uit, and ,vho is seekin° .. in thi suit to 
recover the amount due on this note, together 
,vith int rest. She claims to be the ·holder in due 
cour e of the note. The la,v is that a holder in 
due course is a l1older ,vho has taken the instru-
ment u11der the following conditions, first, it is 
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Charge of the Court. 

complete and regular upon its face. Secondly, 
he became the holder of it before it was over due 
and without notice that it had previou ly been 
dishonored. Thirdly, that he took it in good 
faith and for value. Fourth, he had no notic 
of any infirmity of the instrument or defect in 
the title. The law al o provides that the hold r 
of any negotiable instrument may ue thereon in 
his own 11ame, and that further, every holder of 
a neg~otiaible instrument is pre urned to be a 
holder in due course. The presumption in this 
case is that Mrs. Cockrell i a holder in du our . 
The only testimony beari11g upon that qu tion 
is ·the testimony of the plaintiff her elf a to the 
circumstances under which she secured po se -
sion of this note. 

The Act of this State, known a the egotiable 
Instrument Act, from ,vhich I read with re pect 
to the requireme11ts a to what ,va nece ary to 
constitute a holder in due course, is a uni£ orm 
negotiable instrument act and is the ame act 
that is in force in the State of New York. I 
mention that because this in trument ,va deli -
ered in N e-w York, made payable in e,v York, 
an,d, therefore, the rights of the holder are to 
be enforced in accordan ·ce with the la,v of the 
State of New York. That la,v is identical with 
the law of this State. Under those ircum tance 
you have a situation where the plaintiff under the 
law, is presumed to be the holder of thi note in 
due course, and there is no evidence in the ca e 
to rebut the presumption that she wa such hold r 
in due course. In view of the pre umption taken 
in conn·ection with her own evid nee, a to th 
circumstance 1s under which he acquired title to 
thi i11strument, I feel that the motion--

10 

20 
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Charge of the Court. 

lVIr. Drewen: Before the motion goes, I kno,v 
it is going agai11st me, I want Mr. Foster to stip--
ulate that the Negotiable Instrument Law of the 
State of New York is the same as the Negotiable 
Instrument Law of this State. 

10 By the Court: Is there any dispute about that1 

20 

30 

40 

I u11derstood that ,vas agreed in the case-that 
the laws were identical. 

Mr. Foster: It is a u11iform act i11 both states 
a11d it is my understa11ding they are identical but 
I-

By the Court: Well, gentleme11, it is impossible 
for me, of course, at thi 1s time to determine 
whether there is exact uniformity between the 
two acts. 

Mr. Drewen: I will offer this i11 evidence. 
Mr. Fo ter: I don't see the purpose of it. 
Mr. Drewen: I am doing this with the Court's 

indul 0 ·e11ce-I just overlooked it for the moment. 
By the Court: You say the two acts are uni-

form 1 
Mr. Dre,ven: This is my point. If I have any 

chance at all it ,vill be only by what the Ne~r 
York la~T sa s about it, and I can only do that 
by offering this book in evidence. 

By the Court: You see, that should have been 
called to the Court's atten'fion before this case 
,vas submitted to the jury. I understood there 
was no doubt about the uniformity of the stat-
ute . If I have mischarged the jury as to the 
law ,vith reference to the holder in due ,course 
I hould like to know about it. It is important, 
b cau e the law of the State of New York con-
trol the ituation. 

Mr. Dre,ven : Section 54 of the New York law 
i identical with Section 28 of the New Jersey 
law, that i my whole point, that is all I want. 
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Charge of the Court. 

By the Court: All right, then it is con idered, 
as I understand it, for the purpose of this ca e, 
that the Court has correctly charged the jury on 
tl1e assumptio11 that the laws of the t\VO state 

are identical. 
Mr. Drewe11 : Yes, and that is admitted. 
Mr. Foster: Yes, that is certainly admitted-

that the Court has correctly charged a to that 
Mr. Drewen: Do you want to have the e,v 

York law in evidence 1 
Mr. Foster: You are offering the book which 

has an11otations in it. 
By the Court: Let me make this sugge tion. 

I understand your point ,vould be to ha e it clear, 
that Section 54 of the New York Act i identi al 
with Section 28 of the New Jer ey Act an~ hat 

the sectio11 reads as f ollo,vs--
Mr. Foster: Also, I ,vould like to ha e it tip-

ulated that Section 94 of the New York Act which 
I have quoted in the argument to you i th amC) 

a the ection in the New Jersey Act. 
Mr. Drewe11: I ,vill take your word for it. 
Nir. Foster: It is tipulated by and between 

cou11sel for the respective parties that Se tion 54 
of the Negotiable Instrument Law of the State 
of New York and Section 28 of the egotiable 
Instrument Law of the State of e,v J er ey are 
i11 term and provisions identical, and also that 
Section 94 of the Negotiable Instrument Act of 
the State of New York is identical with the pro i-

io11 on the same subject matter of the N °·o-
tiable I11strume11t Law of the State of N w Jer-

ey, a11d that the purpose of this tipulation i 
to di pen e ,vi th the nece si ty of off erin~ in evi-

dence the la,v of the Stat of N e,v York. 
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Charge of the Court. 

By the Court: Therefore, gentlemen, under the 
evider1ce, the presumption, a11d the law, I feel it 
my duty to grant the motion made by counsel for 
the plaintiff and direct you ir1 this case to return 
a verdict for the plaintiff a11d assess the ·damages 

IO for the face of this 11ote ,vhich is four thousand 
dollar , tog·ether ,vi th i11 terest, which counsel 
have agreed amount to $1,694.95. Therefore, 
your verdict should be for the face of the note 
and intere t, which amount to $5,694.9'5. 

20 

$4000. 

Exhibit P-1. 

(Offered at page 17.) 

THE NOTE: 

New York City, Dec. 30, 1918 

Four month after date I 
promi e to pay to the order of 

Moncure Cockrell 
Four Thou and ............... Dollars 
at 52 Broadway, New York City. 

30 Value received. 
With interest at 6%. 

( Sig·r1ed) SADIE O 'R. McKENN A. 

Endorsed: 
Moncure Cockrell. 

40 
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Exhibit D-1. 

( Offered at p. 30.) 

110N1tIOUTH COUNTY CIRCUIT COURT 

HELEN E. VAN WAGGONER CocK-

RELL, 

Plaintiff, 
aga.in.st 

SADIE O 'R. McKENN A, 

Defendant. 

10 

Examination of the plaintiff, Helen E. Van 
"\Vaggoner Cockrell, before trial as a witnes on 2 0 
behalf of the defendant, examination being held 
at the office of William E. Foster, attorney for 
plaintiff, No. 60 Broadway, New York City, ew 
York, on the 12th day of January, 1925, testi-
mony bei11g take11 in the pre ence of William E. 
Foster, as attorney for the plaintiff, and John 
Drewen of the firm of Perkins and Drewen, attor-
11eys for the defendant. 

It being stipulated by and between the attor-
neys for the respective parties that said testimony 
be taken without previous order or notice thereof 
as required by statute and that the same be taken 
in the absence of any Master in Chancery of the 
State of N e,v Jersey or other officer designated by 
the statute aforesaid for the taking of testimony 
before trial. 

It being stipulated that the ,vitnes sign the 
aid testimony and s-,vear thereto in affidavit form 

before an officer of the State of New J er ey au-
thorized to take affidavits before the date of the 
trial hereof. 40 
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The plaintiff, HELEN E. VAN W AG0NNER CocK-
nELL, testified as fallows: 

By Mr. Drew en : 

Q. N o,v, 1frs. Cockrell, where do you reside 1 
10 A. Jacksonville, Florida. 

Q. And what is the street address in Jackson-
ville 1 A. It is the St. Albans Hotel. 

Q. You are the plaintiff in this action 1 A. 
Yes. 

Q. And you are the wife of Moncure Cockrell 1 
A. Yes. 

Q. When were you married, Mrs. Cockrell 1 A. 
1Iay 2nd, 1919. 

Q. And where ,vere you married 1 A. In New 
20 Jersey. 

Q. When ,vas the note upon which this suit is 
brought delivered to you 1 A. On April 2nd, 1919. 

Q. And where 1 A. It ,vas in the street, right 
outside of Lee Higginson 's office. I think it is 37 
Wall Street. 

Q. And what were the circumstances under 
,vhich the note was delivered at that place1 A. 
We ,\ ere going to be married very shortly and I 
met 1Ir. Cockrell a11d l1e wanted to present me 

30 ~7 ith a wedding~ gift and he came along and said, 
''Here's your ,vedding gift.'' 

40 

Q. What time of day was it 1 A. Between five 
a11d ix in the evening. 

Q. Did you have an appointment with Mr. Cock-
rell at that time1 A. Yes. 

Q. Where were you employed then 1 A. By Lee 
Hi 0 ·ginson & Company. 

Q. A a ste11ographert A. Yes. 
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Q. Where did you reside at that time1 A. I 
was living in Jersey at that time. 

Q. Where was Mr. Cockrell re idin()' then~ A. 
Mr. Cockrell was residing on 75th or 85th Str et. 
I don't remember which one. 

Q. New York Cityt A. Yes. 
Q. Do you know where Mr. Cockrell was en-

gaged in business at that time 1 A. I do. 
Q. Wheret A. At No. 52 Broadway. 
Q. New York Cityt A. Yes. 
Q. How long before that was it that you had 

last seen Mr. Cockrell t A. I saw him mo t e ery 
day. 

·Q. In Ne,v York Cityf A. In New York City 
and in Jersey too. 

Q. As I understand it, you ,vere at that time 
eng·aged to Mr. Cockrell? A. Yes. 

Q. How long~ had you been engaged : A. Since 
September 23rd, 1918. 

Q. N o,v, how long~ were you in J\Ir. Cockrell 's 
company on this evening of the day the 11ote wa 
presented to you t A. I could not say. I think 
about an hour. · 

10 

20 

Q. And was that hour spent with him on the 
street t A. I thi11k we had dinner somewhere. 
I just don't remember. 

Q. Did you say that after you met Mr. Cockrell 3o 
he handed you the note and said '' Here is the 
11ote 1'' A. '' Here is my wedding present.'' 

Q. There were other wedding presents that Mr. 
Cockrell gave you, were there not t A. Other 
wedding presents, other than a home after we 
were married-I don't believe there ,vas anything 
else. 

Q. Did you before this evenincr in question 
kno,v that Mr. Cockrell was to hand you this note1 
A. No, I did not know. 40 
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Q. And it was immediately after your meeting 
him that he gave you the note on the street 1 A. 
Yes. 

Q. What did you saj after you received this 
11ote at tl1at time~ A. I thanked him profusely. 

10 I was very glad to get it. 
Q. Was this note endorsed over by Mr. 

20 

30 

40 

Cockrell 1 A. Yes, it is endorsed by Mr. Cockrell. 
Q. Was thi endorsement made in your pres-

e11ce? A. o, it ,vas endorsed when he gave it 
to me, I suppose. 

Q. And you ay the date on which you received 
it was April 2nd 1 A. Yes. 

Q. 19191 A. Yes, I am quite sure that was the 
date. 

; 

Q. Did 1Ir. Cockrell make any statement to you 
as to reducing this note into payment 1 A. Not 
at the time. 

Q. Did he at any time subsequent to that1 A. 
I don't remember. 

Q. Well, after you received this note from Mr. 
Cockrell did you make any comment about it your-
self 1 A. I took it for granted that I had almost 
the cash in my bands. 

Q. Did you make any effort to collect it your-
elf 1 A. I gave it to my attorney to collect for 

me. 
Q. Whe11 did you give it to your attorney1 A. 

I 0 ·ave it to him in the early part of 1922. 
Q. It was in April, 1919 that you got it 1 A. 

Yes. 
Q. Do Y"OU k11ow how long after you gave this 

uote to your attorney that suit was ·started on it 1 
A. I do not kno"\\T. 

Q. N o"\\r, Mrs. Cockrell, from the time that you 
received thi note on April 2nd, 1919, until you 
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gave it to your attorney in 1922, as you say, what 
had you done to collect it 1 A. I asked Mr. 
Cockrell several times if he would not press Mr. 
McKenna for the money. I felt it was mine. I 
took it to another lawyer named Foster but he 
never did anytl1ing on it I don't believe. 

Q. Where was the other 11:r. Foster located at 
the time f A_. 55 Liberty Street. 

Q. New York Cityf A. Yes. 
Q. Go ahead. A. I don't believe Mr. Foster 

did anything about it and shortly after I gave it 
to him he took a trip to the West Indies. I went 
there to get it back but he was away. 

Q. Did you ever go to either Mr. or 1'Irs. Mc-
I{enna f A. No, I never did. 

Q. How long~ did you and 11r. Cockrell co11-
verse or comment on the subject of thi note on 
the night of April 2nd when you got it from him. 
A. I guess about ten minutes. 

Q. What was said about it during that time. 
A. I asked him about the note. 

Q. What did you say1 A. I asked him ho"' he 
happened to have it and he told me about lending 
this money to Mrs. 11:cKenna because they had 
had a fire. in Long Branch and needed this money 
to rebuild the buildings that were burned down 
and damaged and that he felt just as soon as 1tirs. 
McKenna was in a proper position she ,vould 
repay this money. 

Q. Did you make any comment to Mr. Cockrell 
about his presenting you with a claim of that 
kind 1 A. No, because I felt it was perfectly all 
right. 

Q. ,Vhat did you say about it 1 A. I thanked 
him for it. 

Q. That is all that you said 1 A. Yes. 

10 
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Q. That ,vas the end of the subject on that night 
so far as 1Ir. Cockrell and you were concerned 1 
A. That 11ight, yes. 

Q. What did you then do with the note1 A. I 
held it a little ,vhile until I went down to see lvir. 

IO Roger l1..,oster about it. 
Q. And that you say was when 1 A. I think it 

was the following June or July of 1919. 
Q. A_nd did you do that without in any way 

prese11ting the note to Mrs. McKenna for pay-
ment 1 A. Yes. 

Q. Why didn't Jrou g·o to see Mrs. McKenna 1 
A. I don't know w by I didn't. I only thought it 
,vas better to put it into an attorney's hands a.nd 
g~et it that way. 

20 Q. Why did you prefer to have an attorney's 
bill to pay rather than have Mr. McKenna pay 
this note directly without that expense 1 A. Well, 
I have been in the office with Mr. Mcl(enna and 
kne,v just about how he conducted business and 
thought it better to put it into an attorney's 
hands. 

Q. Why didn't you go to Mrs. Mcl(enna 1 A. 
Well, I knew 1Irs. 11:cKenna consulted Mr. 11c-
I{enna in everything she did and I thought it 

30 better to put it in my attorney's hands. 
Q. That is your explanation of it 1 A. Yes. 
Q. In connection with this note, did you ever 

write any letters to 1{rs. McKenna 1 A. No. 

40 

Q. Or to 11r. McKenna1 A. I never did. 
Q. When did you cease to be employed in the 

office of 11r. Mcl{enna 1 A. It was really 11:r. 
Cockrell 's also. Some time in November 1918. 

Q. And i11 November 1918 were 1fr. McKenna 
and 1fr. Cockrell associated in business 1 A. Yes, 
I believe they were. 
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Q. Were they associated in the same office at the 
time that you left their employ? A. The same 
suite of offices. 

Q. You were a stenographer there, were you 
not? A. Yes. 

Q. Yol1 did stenographic work for Mr. Cock- IO 
rell? A. Yes. 

Q. And for Mr. McKenna? A. Yes. 
Q. And you know as a result of your experi-

ence in the office with these men as stenographer 
that the~y ,vere associated in business? A. Yes. 

Q. That was so up to the time that you quit 
their employ in November 19181 A. Yes. 

Q. Did you ever converse with Tufr. Cockrell 
or did he make an)r statement to you about the 
adjustment of accounts or finances between him- 20 
self and Mr. McKenna t 

Mr. F ·oster: I object on the ground that 
it is immaterial, incompetent and irrele-
vant. 

Exception. 

A. No, I d·on 't believe · I ever did discuss that 
with him. 

Q. Did Mr. Cockrell ever make any statement 
to yo11 on the subject? 3 0 

Same objection. 
Exception. 

A. Not that I remember. 
Q. Would you say that it never occurred 1 

Same objection. 
Exception. 

A. I don't remember it occurring. 40 
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Q. Did :Nir. Cockrell ever talk to you at all 
about his business relations with Mr. McKenna 1 

Same objection. 
Exception. 

10 A. He did not. Of course if I spoke to him he 

20 

had to answer. 
Q. Did you speak to him 1 

Same objection. 
Exception. 

A. I spoke to him. 
Q. N o,v, 1fr. Cockrell and Mr. 11cKenna were 

joi11t ov{11ers of a corporation, were they not 1 

Same objection. 
Exception. 

A. I don't know ,vhether they were or not. 
Q. What was the name of the business that 

11:r. Cockrell and Mr. McKenna were associated 
in 1 

Same objection. 
Exception. 

30 A. I believe it was the Merchandise Export 

40 

Corporation. 
Q. And you say that you did speak upon occa-

ions to 11r. Cockrell about his business relations 
with Mr. 1IcKenna f 

Same objection. 
Exception. 

A. Yes. 
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Q. Was that before you received the note from 
Mr. Cockrell t 

Same objection. 
Exception. 

A. I don't remember whether it was before or 10 
after. 

Q. You don't remember t 
Same objection. 
Exception. 

A. I don't remember. 
Q. Was it about the time that you received 

this note? 

Same objection. 
Exception. 

A. I think it was a little after the time, a month 
or so after. 

Q. It was therefore about six months after you 
had been out of the employ of this company? 

S1ame objection. 
Exception. 

20 

A. No, it was not. 30 
Q. You say you quit the employment in N ovem-

ber? A. Yes. 
Q. You got the note in April? A. Yes. 
Q. It was a mo11th after you g,.ot the note that 

you first spoke to Mr. Cockrell about it? 

Same objection. 
Exception . 

. i\_. I am just a little confused abont it. 
40 
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Q. What is the fact f 

Same objection. 
Exception. 

A. I cannot say any definite time that I dis-
IO cussed that ,vith Mr. Cockrell. 

Q. Why did you state a moment ag~o that it 
,vas abol1t a month after this note was given to 
youf 

Same objection. 
Exception. 

Q. At first thought I thougl1t it was but now 
that I think it over I don't think it is. 

Q. You didn't change your testimony until 
20 after I asked you if it was about five or six 

months after you left tl1e employ of this company 
that you spoke to Mr. Cockrell about it f 

30 

40 

Mr. Foster: I make this objection on the 
ground that he l1as no right to impeach 
the testimony of his own witness. 

A. Your next question kind of changed my 
memory about the thing. 

Q. Were there any other clerks or stenogra-
phers employed by the company of Mr. McKenna 
and 11r. Cockrell at the same time that you were! 
A. Yes. 

Q. You, however, were the person that made 
out the ,veekly financial statement of the com-
pany's business 1 A. No. 

Q. Did you ever do that f A. No. I never had 
anything to do with their finances. I just "\\Trote 
their letters. 
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Q. Going· back to this evening of April 2nd, 
1919, Mr. Cockrell just met you on the street in 
front of the building~ and g·ave you the note¥ A. 
Yes. 

Q. That was the first thing he did after you met 
him that evening? A. Yes. IO 

Q. And you did11't know anything about the 
note before that evenir1g, did you 1 A. No. 

Q. Was anything else given to you by 1\1:r. 
Cockrell that evening besides this note 1 A. I 
believe there was another paper or something. 
It ,vas in an envelope and I don't remember 
whether there was another paper or just the note. 
The note w·as i11 an envelope, just a long envelop , 
and he told me all about it. 

Q. It was in an envelope and he said, "This is 2 o 
your ,vedding gift.'' A. Yes, and then he handed 
it to me. 

Q. Did you extract it from the envelope then 
A. No, not rig~ht aw'ay. I just listened to ,vhat 
he told me about it. 

Q. When did you first remove it from the en-
velope 1 A. I guess it was while we ,vere out to 
dinner that night if I remember rightly. 

Q. Did you remove anything else from the en-
velope 1 A. It seems that there was a mortgage 30 
there with it. 

Q. Wh ·y do you say it was a mortgage. A. 
Well, because Mr. Foster has this mortg~a0 ·e on 
this property down in Deal and I believe the 
note ,vas with this mortgage. 

Q. Why are you doubtful about it 1 A. I oultl 
just as soon not be doubtful. 

Q. If these things, whatever they were, wer 
given to you as a gift, how is it you cannot 110w 

40 
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tell us clearly what they were that were handed 
you as a wedding gift? A. I was very young at 
the time and I didn't take thing --s as seriously as 
I do now. I jl1st kind of took thing ,.s lightly. 

Q. How old were you then? A. I think twenty 
10 years old. 

20 

Q. Did Mr. Cockrell tell you that you could 
not maintain a suit on this note until after you 
became twenty-one1 A. I don't believe he did. 

Q. He said nothing~ to you about it? A. I don't 
believe he did. 

Q. That is that you could not maintain it in 
your o,vn name? A. No. 

Q. He didn't discuss it with you at all? A. 
No. I was twenty-one that same year. I was 
twenty-one that following November. 

Q. Did you carefully examine at any time the 
other papers " rl1atever they were, accompanying 
the note that was given you? A. I read them 
over. 

Q. What were they? A. Well, there was a 
mortgag --e on this property down in Deal. Mr. 
Foster has the papers all here. And the note, 
and there was an assignment in with it. 

Q. Did Mr. Cockrell explain to you at the time 

30 and relationship between the note and whatever 
other papers accompanied it in the envelope? A. 
He told me this note " ras given as security for 
the mortgage, I think. 

40 

Q. When did you last discuss the matter of 
this note with Mr. Cockrell prior to the present 
time ? A. I discussed it about every day with 
him I suppose, very of ten. 

Q. A moment ago " rhen Mr. McKenna and I 
stepped out of the room was anything said by 
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11r. Cockrell or by you with regard to the note 
and the papers that accompanied it f A. When 
you stepped out of the room f 

Q. Yes. A. No. 
Q. Mr. Cockrell, your husband, is the 0 ~entle-

man who is now sitting on my left f A. Yes. 10 
Q. And Mr. Cockrell was ,vith you in the room 

here during~ the absence of 1fr. 1IcKenna and 
myself from the room f A. Yes, he wa here. 

Mr. Dre-\ven: I think that is all. 

HELEN E. VA WAG ER Coor{RELL. 

Sworn to and subscribed before me l 
this 21st day of January, 1925. 5 

JONAS TUMEN, 

A Master in Chancery 
of New Jersey·. 
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J}du 3f trStp ~ourt of ~rrors anb ~ppeal.£5 

HELEN E. VAN WAGONER CocK-

RELL, 

Plaintiff-Respondent, 

vs. 

SADIE O 'R. McKENNA, 

Defendant-Appellant. 

Action at Law. 

On Appeal 
from Monmouth 

Circuit. 

BRIEF FOR DEFENDANT-APPELLANT. 

This is a suit on a promissory note. The de-
fendant, Sadie O 'R. l\fcKenna, is the maker of 
the note. One Moncure Cockrell is the payee. The 
plaintiff, Helen E. Cockrell, is the wife of the 
payee. Some time before the plaintiff and the 
payee ,vere married, the payee made a present 
of the note to the plaintiff. It was a g~ift to her. 
In an examination befor~ trial, the plaintiff gave 
one version of tl1e bestowal of this 0 ·ift upon her. 
In her testimony as a witness at the trial he gave 
quite another version. These versions conflict 
in very sig~nificant and interesting particulars. 
But they are entirely one in describing the tran -
fer of the note to her as purely and simply a 
gift thereof. And the making,. of this gift, accord-
ing to both versio11s, was a most casual and off-
hand affair. And they are entirely one in this, 
also: That the passing of the note from the payee 
to the plaintiff was without any con ideration 
whatever. The parties to this tran fer of the 
note were not husband and wife at the time. 
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With the facts as above set forth, the plaintiff 
brought her suit on the note in the Monmouth 
County Circuit Court, against the defendant as 
maker. 

And right here let us state the proposition of 
law upon which this appeal is based. 

We contend that if there was no consideration 
for the passing· of the note from the payee to 
the plaintiff, it would then be a good defense by 
the maker against the plaintiff's suit to show that 
there was no consideration for the making and 
delivery of the note by the defendant; that it was 
nudum pactitm in its inception. 

And though tl1e evidence clearly a11d undeniably 
shows that there was no consideration for the 
passing of the note to the plaintiff, an,d tha.t the 
pla.intiff, there/ ore, wa,s not a holder in, due course, 
the trial Judge would 1iot permit the defendant 
to show that there was no considera.tion wjha,t-
ever for the 1nakirig of the 11,ote by her. 

We say that was error, and that is what yve 
complain of on this appeal. 

The 11ote was made in New York, and it was 
payable i11 New York. 

The law of the State of New York on the sub-
ject here in question is identical with that of the 
State of New Jersey. On that very identity the 
trial Judge based his rulings against us in exclud-
i11g· our proffered defense, as appears by his 
statement to the jury when directing· a verdict 
i11 favor of the plaintiff. ( Case page 39, line 30). 

Also, it was expressly admitted by counsel for 
the respective parties that the law of New Jersey 
on the subject is also the law of the State of New 
York (Case p. 41, lines 10-12). 

To prevail in our contention on this appeal, we 
submit that we have to show three things. 



3 

1. That the plaintiff was not a holder in due 
course and for value. 

2. That since the plaintiff was not a holder 
in due course and for value there wa avail-
able to the defendant, as maker, the de-
fense that there was no con ideration for 
the making of the note by her. 

3. That the defendant, having offered such a 
defense, was denied by the trial Judge a 
right to interpose it. 

These will be considered in their order. 

I. 

Plaintiff was not a holder in due course and 
for value. 

We can do nothing· better in making this point 
than ref er the Court to the testimony of the plain-
tiff at the trial (Case pp. 18-30). And to h r 
examination before trial, ,vhich appear i1 th 
case as Exhibit D-1 (C~se p. 43). 

These are detailed narratives of the pre enta-
tion of the note to her by the payee a a , edding 
g·ift. The presentation took place ome time be-
fore they were married. But they ,ver engaged 
at the time. She '' ga ~e no money for the note; 
paid over nothing by way of property or other 
thing~ of value'' ( Case p. 21, line 10). At the trial 
she testified that the purpose of the giving of the 
note was to enable her, with the proceed thereof, 
to purchase an eng~agement ring. Her testimony 
before trial was quite different. Then she said 
nothing about an engagement ring, or the pur-
pose of the note. 
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The note was given to the plaintiff in April, 
1919; she did nothing to reduce the note to pay-
ment, and thus procure her engagement ring, until 
1922, some two or three years after her marriage 
(Case p. 47, line 1). But our point here is simply 
to show that the note was a gift. And she said 
it was a gift. Her testimony before and at the 
trial simply supplies all the details of the making 
of the gift. How it can be said to be anything but 
a gift, we do not know. Nothing-- that attended 
the passing of the note to her could in any sense 
be reg--arded as '' consideration sufficient to sup-
port a simple contract''. 

'' Value is any consideration sufficient to 
support a simple contract.'' 

Sec. 25, Neg. Inst. L., New Jersey. 
Sec. 51, Neg. Inst. L., New York. 

It is quite possible that the plaintiff on this 
appeal may make some effort to show that con-
sideration can be extorted from the impending 
marriage of the parties. But even in that situa-
tio11 there is nothing for the plaintiff's argument. 
The note was not given in consideration of mar-
riage. They were already engag--ed to be married ; 
had been engaged for some time. Their troth was 
plighted long--before tl1e note appeared. And the 
plaintiff did not know anything about the note 
until she received it ( Case p. 45, line 38). Mar-
riage or no marriag--e, the note remains a g1.f t, and 
nothing .. else. 

Counsel for the plaintiff, we anticipate, will 
also make an effort to show love and affection as 
a con ideration for the passing of the note to the 
plaintiff. 

It seems to be clearly settled that: 

"Natural love and affection or gratitude, 
which are called good, as distinguished from 
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valuable, consideration will not alone suffice 
to satisfy the promise cori.tained in a bill or 
note''. 

8 Corp. J ur., Sec. 379; many ca e cited, 
including New York. 

Corpus Juris cites no authority nor prin-
ciple contrary to that above stated. 

And in Conover vs. Brown, 49 Eq., at 169 (re-

versed on other grounds), our Court said : 

'' If the note was given for a valid consid-
eration, it was, of course, a valid ecurity 
without regard to the actual sealincr of it. But 
I have already found, as matter of fact, that 
it had no money consideration, but was in-
tended as a g~ift. If so, by the plaine t prin-
ciples, it cannot, as between strangers, be 
enforced, unless it is treated as a ealed 
instrument. '' 

''Where a note was an accommodation pa -
able as between the maker and payee, the 
third person seeking to hold the maker of 
the note has the burden of proving that he 
gave consideration for the note''. 

Richa .rds vs. Shaio, 77 N. J. Eq., 399. 

The testimony in the case under this head, and 
the law seem to be too clear to warrant further 

comment. 
But there is a curious passage contained in th 

statement made by the Court to the jury whe11 

directing plaintiff's verdict. The Court told the 
jury all the elements neces ary to make the plain-
tiff a holder in due course. And one of these he 
stated, was that '' she took it in good faith and 
for value'' ( Case page 39, line 8). And then the 

Court added this : '' * • * every holder of a 
negotiable instrument is presumed to be a holder 
in due course. The presumption in this ca e i 
that Mrs. Cockrell is a holder in due cour e. The 
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only testiniony bearing upon tha.t question is the 
testimony of the plaintiff herself as to the cir.cu,m-
stances under which she secured possession of the 
note.'' 

Well, how could such a presumption, by any 
possibility, be more adequately rebutted than by 
the testimony of the holder '' herself as to the 
circumstances under which she secured posses-
sion of the note'' 1 

The trial Court's treatment of this question left 
the holder of the note protected, not by any pre-
sumption which the law may be said to give her, 
but by something like a vested right, which noth-
ing inferior to a co11stitutional provision could 
take from her. 

It is, perhaps, the Court's mind on the subject, 
as thus disclosed, that explains his refusal to per-
mit the maker to introduce the defense she offered. 

I I. 

The plaintiff, not being the holder in due 
course and for value, the defendant was entitled 
to show as a def ens·e that there was no considera-
tion for the making of the note by her. 

The law, common to New York and New Jersey, 
is as follows: 

'' Absence or failure of consideration is a 
matter of defense as a.gainst a.ny person not 
a holder in due course; the partial failure of 
consideratio11 is a defense pro tanto, whether 
the failure is an ascertained . and liquidated 
amount, or otherwise''. 

Sec 28, Neg~. Inst. L., New Jersey; 
Sec. 54, Neg. Inst. L., New York. 
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At the trial it was agreed and admitted by 
Court and counsel that the Negotiable Instru-
ments Law of the two States is identical. And as 
to the identity in both States of the section last 
above quoted under this point, there was a special 
stipulation (Case p. 41, line 27). 

Now, if want of consideration is a defense 
'' against any person not a holder in due course,'' 
then we were certainly entitled to that defense 
as against the plaintiff. We were entitled to it 
on the basis of the Court's definition of a holder 
in due co11rse, as stated by him to the jury in the 
direction of the plaintiff's verdict. Was the plain-
tiff a holder in due course 1 If she was not, the 
Court wrongfully deprived us of our defense. The 
law, identical in both States, thus defines a holder 
in due course: 

'' A holder in due course is a holder who 
has taken the instrument under the following 
conditions: 

1. That it is complete and legal upon its 
face. 

2. That he became the holder of it before 
it was overdue, and without notice that 
it had been previously dishonored, if 
such was the fact. 

3. That he took it in good faith and FOR 
VALUE. 

4. That at the time it was negotiated to 
him he had no notice of any infirmity in 
the instrument, or defect in the title of 
the person neg·otiating it". 

Sec. 52, Neg. Inst. L., New Jersey; 
Sec. 91, Neg. I11st. L., New York. 

We are concerned "rith the third element of this 
definition. All the circumstances of the be towal 
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of the note upon the plaintiff, as told by the plain-
tiff herself in both versions given by her, may 
leave the element of '' good faith'' seriously in 
doubt. But this much is certain: She did not take 
the note for value. 

And there is another provision of the N ego-
tiable Instruments La"\\r, common to both New 
York and New Jersey: 

'' In the hands of any holder, other than a 
holder in due course, a neg~otiable instrument 
is subject to the same defenses as if it were 
not negotiable''. 

Sec. 58, Neg. Inst. L., New Jersey; 
Sec. 97, Neg~. Inst. L., New York. 

The plaintiff, therefore, bei11g, as we believe we 
have demonstrated, a holder '' other than a holder 
in due course,'' the note for every purpose of the 
trial below and of the present arg11ment, was, and 
is, a non-negotiable note. And it is only '' every 
negotiable instrument that is deemed prima f acie 
to have been issued for a valuable consideration'' 
( Sec. 24, Neg. Inst. L., New Jersey; Sec. 50, Neg. 
Inst. L., New York). 

If the note is not a neg~otiable instrument, then 
tl1e plaintiff, as holder, is not entitled even to the 
presumption which the Court accorded her. But 
he did not only accord her the presumption; the 
practical effect of his exclusion of our defense was 
to hold the presumption inviolate against the pos-
sibility of rebuttal. 

In a suit brought by the payee, we do not think 
it would ever have occurred to the trial Court to 
deny our rig~ht to show want of consideration in 
the making of the note. But the instrument, in 
the hands of the plaintiff, was of no higher qual-
ity tha 1n it 1AJould have been ·in the han,ds of th .e 
payee. She took it not for value, and, there£ ore, 
stood in the payee's position. 
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What fair or cogent answer could be made to 
our contention on this head we do not know, but 
at the trial counsel for the plaintiff wished a 
stipulation as to the provisions of Section 94 of 
the uniform Negotiable Instruments Act of the 
State of New York (Case p. 41, line 31). Section 
94 of the Act as it exists in New York, is Section 
55 of the New Jersey Act. They are identical. 
The section reads as f ollo,vs: 

'' The title of a person who negotiates an 
instrument is defective ,vi thin the meaning 
of this act, whe11 he obtained tbe in trument, 
or any sig11ature thereto, by fraud, duress or 
force, or fear, or other unlawful means, or 
for an illegal consideration, or when he nego-
tiates it in breach of faith, or under sucl1 cir-
cumstances as to amount to a fraud''. 

What the plaintiff hopes to show by this section, 
possibly, is that the title of the payee of the note 
is not defective, within the meaning of the pro-
vision, and, therefore, everything is well with the 
note as he passes it on to the plaintiff. 

This sectio11, the one preceding and the one fol-
lowing it, are inter-related. They constitute one 
aggregate provision of the Negotiable Instru-
ments Law. They do not in any sense concern 
the question now in dispute. They provide for 
the protectio11 of the transferee, who has paid 
value for an instrument to wl1icl1 tl1e transf error 
had defective title. Sucl1 a transferee hall b 
deemed a holder in due course only as to the value 
actually paid by him prior to his being charged 
with notice of the defective title of the tran ferror. 
These sections have no effect upon a case like the 
present, where the trans£ eree pa.id no value wha.t-
ever. That is g~overned by the other sections of 
the Act above set forth. 

,, 
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III. 

The defendant was illegally deprived of her 
defense of want of consideration. 

The defendant signed the note at the request 
of her husband. This request was made a.t the 
insta .n,ce of the pa ,yee. But the trial Court would 
not permit us to show how, or why, the husband 
requested the defendant to sign the note; nor 
would the Court permit us to show the absoZ.ute 
wa.1it of any considera.tion , affecting either the 
ma,ker or her husba ,,nd, in connection with the mak-
ing of the note. 

The grounds of appeal, from the first to the 
nineteenth, are all based upon ruling~s of the trial 
Court, excluding questions by which we sought to 
prove the defense mentioned. We approached it 
in every way we knew how. We sought to show 
that the defendant received no money or thing of 
value; that the payee remitted no claim or demand 
of his against her; that he had none such to remit. 
In a word, we soug~ht by our defense to exclude 
from the making of the note any vestige of con-
sidera tio11, as the law defines consideration. But 
i11 no instance was our testimony admitted. 

Then, at the close of the testimony, in order 
that there may be no doubt about it, we asked 
the Court if we were to understand that he ex-
cluded from the case any testimony of want of 
consideration for the making· of the note. The 
Court stated that he did exclude all such testi-
mony ( Case p. 37, lines 28-33). 

Having thus been denied our right to make a 
proper defense, there was, of course, nothing in 
the evidence making it possible for the defendant 
to resist the direction of a verdict against her. 
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This exclusion of the defendant's evidence of 
her defense, which is made the subject of our 
grounds of appeal, we respectfully submit, was 
erroneous, and tl1at the judgment of the l\,f on-
mouth Circuit should be reversed. 

(7618) 

PERKINS & DRE WEN' 
Attorneys· for Sadie O 'R. 1fcKenna, 

Defendant-Appellant. 

Pandick Pres s, Inc., 22 Thame t., ' ew York, U . • • • 
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In opening his argument under Point One in his 
brief, counsel for plaintiff says: 

'' In attempting to argue that the plaintiff 
was not a holder in due course and for value, 
considerati 1on need only be had of the question 
of value, a,s it is not denied that the plaintiff 
was holder in due course.'' 

It is firmly denied that the plaintiff wa~ a holder 
in due eourse. The question of value is vital to the 
consideration of her status as such a holder. As 
shown in our main brief, one of the elements neces-
sary to constitute the plaintiff a holder in due 
course is that she took the note in good faith'' and 
for value.'' Plaintiff cannot be considered a 
holder in due course without having given value 
for the note. 

On page three of his brief, counsel deals with 
the question of the note as a wedding gift and 
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considers it in connection with the marriage. His 
assertions under this head are fiat assertions. 
There is nothing in the facts even to justify so 
much as comment of the kind he makes. He says 
this: 

'' By reason of the testimony, namely that 
the plaintiff received the- note as her wedding 
gift, which was really in contemplation of her 
impending marriage, the defendant contends 
that she is not a holder thereof for value.'' 

Counsel is careful at this point not to say '' in 
consideration of her impending marriage''. But 
the giving of the note by the payee was not even in 
''contemplation'' of the marriage, as we show 
clearly by reference to the testimony in our main 
brief. The engagement was of long standing and 
all pre-nuptial commitments had been made with-
out any krriowledge on the part of the pla ,intiff of 
even the existence of the note. The testimony 
admits of no doubt whatever as to this. We espe-
cially ref er to the testimon~y given by the plaintiff 
in her examination before trial, in which she tells 
how surprised she was when the note was deliv-
ered to her. 

All dictum relative to the love and affection 
arising 011t of the ties of blood and kin have no 
application here. The only relation we have here, 
and out of which counsel is trying to create a legal 
consideration, is that of '' the heart of a man to 
the heart of a maid''. And when the man made 
to the maid a gift of the promissory note, it was 
a gift, and a gift only, however much he may have 
l1ad for her the "grande passion''. 

There is no case in this State, or in New York, 
or elsewhere, so far as we can find, where the love 
and affection that thrives in the bowers of Eros 
have been held to constitute consideration suffi-
cient to make a valid contract. 
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The cases cited by counsel in this connection 
have no application whatever to the facts pre-
sented by this appeal. 

On page five of his brief, counsel refers to the 
Married Women's Act. This has no bearing on 
the case whatever. The Married Women's Act, as 
liberalized by the statutes of the State of New 
York, has no effect on a situation where there is 
no consideration at all. The sole effect of the New 
York statute is simply to hold, where there is 
consideration, that the contract shall be binding 
on a married woman, even though the considera-
tion does not inure to her sole and separate estate. 
The act certainly does not dispense with consider-
a.tion. 

The reference in the brief, at the top of page 
six, to plaintiff's statement concerning the story 
told to her by the payee relative t10 the lendin°~ of 
money to Mr. McKenna after a fire that the latter 
had had, simply emphasizes the harm done by the 
trial judge in refusing to allow either the def end-
ant, or her husband, the said Thomas P. McKenna, 
to state the fact of the absence of consideration 
for the making of the note. 

Under Point ''Two" (there are two points thus 
designated in plaintiff's brief), on page nine, coun-
sel refers to the fact that the defendant did not 
wish to be heard on the motion requesting a ver-
dict in favor of the plai11tiff. There was nothing 
to say as to the motion. As the case then stood, as 
the result of the trial Court's exclusion of our 
defense, there was nothing that could be done. We 
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had been so completely and entirely deprived of 
our proper position before the Court as to be 
witho ·ut any standing whereon to object to the 
motion to direct a verdict. The harm had then all 
been done. That is the very gravamen of the 
trial Court's error. 

The grourids for reversa.Z argued by us on this 
a-ppea.l aire directed to the exclusion) of ou.r prope .r 
defense, 1vhich exclusion it was that made the 
direction of a verdict the only fate which the con-
duct of the trial Court placed in store for the de-
f end ant. The cases cited by the plaintiff's counsel 
have no bearing on the question in issue. The 
simple circumstance is that we offered a valid and 
proper defense. The trial Court persistently ex-
cluded it. We excepted to his ruling in each in-
sta .nce, and f ro11i these rulings we appeal. 

Counsel says, at the conclusion of his brief, that 
we failed to take exceptions to the trial Judge's 
charge. There was no charge; there was only a 
direction to the jury that they return a verdict 
for the plaintiff. 

PERKINS & DRE WEN' 
Counsel for Defendant-Appellant. 

Pandick Press. Inc., 22 Thames St.. ew York, U. S. A. 
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BRIEF FOR PLAINTIFF-RESPONDENT. 

This action was brought by the Plaintiff, Helen 
E. Van Wagoner Cockrell, on a promissory note , 
she being the transferee thereof and the def end-
ant, Sadie O'R. McKenna being the maker. Trial 
was had in the Monmouth County Circu it Cour c 
and resulted in a judgment for the Plaintiff for 
$5730.70, a verdict having been directed by the 
trial Judge (Judge Jess) in favor of the plaintiff ' 
at the end of the defendant's case. 

From this judg·n1ent the defendant no,v appeal 
and although numerous grounds of appeal are 
set forth, they may in fact be reduced to one, 
na :mely; that the trial court excluded from the 
case any testimony of want of consideration be -
tween the Defendant, who was the maker of the 
note, and Moncure Cockrell the husband of th e 
plaintiff and the payee and the trans f errer of th e 
note to the plaintiff. Counsel for the defendan t 
stated that he did not wish to be heard on th e 
motion for a direction of the verdict ( case p. 38 
line 16). Also, he took no objection to the trial 
judge's charge in directing the jury to return a 
VL' rdict in favor of the plaintiff. 
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Com ·ments Upon the Three Points of the 
Defendant's Brief 

Point 1. 

In attempting to argue that the plaintiff was not 
a holder in due course and for value, consideration 
need only be had of the question of value as it is 
not denied that the plaintiff w·as holder in due 
course. 

The questions asked on the trial by the de-
fendant's counsel and objected to, had to do al-
1most entirely with the question as to whether or 
not the defendant had received from the payee 
of said note any consideration such as "money" 
inducement &c. 

Defendant's counsel contends that his witnesses 
should have been permitted to answer these ques-
tions on the ground that the plaintiff w'as not a 
holder of said note for value, and bases his con-
tention solely upon the testimony given by the 
plaintiff herself at the trial and at an examina-
tion before trial, wherein it appears that her 
prospective husband, the payee of said note, de-
livered the same to her vvith a certain mortgage 
and assignments thereof, as collateral security, 
on April 2, 1919, several weeks before the matur-
ity of said note, and upon the evening when the 
plaintiff and her prospective husband ,vere on 
their way to New Jersey to procure a license in 
order that they might be married as soon as they 
could ( case p. 22 line 25). 

Up to that time the plaintiff had received no 
engagement ring from her prospective husband, 
as he had promised her when they became en-
gaged. This ring was to be the kind her sister 
had "a very beautiful ring" (case 18 line 32) and 
plaintiff finally talked the matter over with her 
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prospecti .. .Te husband ( case p. 18 line 37) and he 
told her that he would give her a substantial gift 
until she should get her ring, and therefore, upon 
the very night when they proposed to obtain their 
n1arriage license, and in pursuance to a previous 
promise to the plaintiff, Mr. Cockrell in I:en of 
the ring presented her with the defendant's note 
endorsed by him and secured by a mortgage, 
which as the plaintiff testified ( case 46 line 27) 
she "took it for granted that I had almost the 
cash in my hands." 

The plaintiff also testified that she had not re-
ceived her ring, because as yet, she had not re-
ceived the proceeds of this note. By reason of this 
testimony, namely that the plaintiff received the 
note "as her wedding gift", which was really in 
contemplation of her impending ma rr iage, the de-
fendant, contends that she is not a holder thereof 
for value. 

It is apparently the defendant's belief that value 
is in any consideration sufficient to sup-

port a simple contract, can be only snch a thing 
as money and that there is not such thing existing 
in our law as a go ,od or meritorious consideration. 
Considerations such as love and effection, paren-
tal duty &c. have alw 1ays been considered by the 
laws of our State and elsev,here 2-s sufficient con-
sideration to support a si·mple contract and to 
quote the Statute from defendant's brief "value 
is any consideration sufficient to support a simulc 
con tract (Sec. 2 5 Neg. In st. L. N. J. ) (Sec. 51 Neg. 
Inst. L. N. Y.). The cases are too numerous to 
cite wherein it appears that instruments of con-
veyance and other instruments have been held 
valid upon good or meritorious consideration. See 
Conover vs. Brown 49 Eq. 169 reversed on other 
grounds 50 Eq. 753. Shotwell vs. Sturble 21 Eq. 
31. Matthews vs. Hoagland 48 Eq. 455. Corle 
vs. J.\tionkhouse 50 Eq. 537 25A 157. 
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Commenting uon the case of Conover vs. Brovvn 
above, Vice Chancellor Pitney held that the con-
sideration of love and affection was sufficient to 
auth,)rize a Court to enforce the note. This case 
was subquently reversed by this Court in 50Eq. 
753 upon other grounds, and in its opinion stated 
that the complainant had a complete right at lavv 
to enforce payment of his note. 

This case invol- ,ed a some,vhat conipLrated 
state of facts but so far as these facts a.re aruli-
cable to the case under c•onsideration it vvas a 
question as to whether or not the Court of Chan-
cery would refor ·m the note in litigation, by treat-
ing it as a sealed instrument, or in other words 
supplying a seal. The necessity of su ~Jplying the 
seal being to establish the fact Prima Facia that 
a consideration existed. The Court did suppl y 
this seal and among other things, in its opinion, 
stated that the payment of debts, provisions for a 
wife and children, marriage or purchase are con-
siderations for which the Court had supported 
such defects (meaning a seal). A meritoriou s 
cons :deration is a P-ood consideration but mus ~ 
be sufficiently manifested in writing. 

The quotation in the defendant's brief from 8 
Corp. Jur. Sec. 379 is not exactly quoted, although 
substantially so, nor are the other quotations from 
it on page 5 correctly quoted in many particulars, 
as a close perusal w·ill show, although materially 
the misquotations do not effect the issue. The 
cases cited thereunder from Nevv York have no 
bearing whatsoever upon a st,:)_,te cf f2.,cts simil~L~" 
to the ones at hand. Attention, however, is par-
ticularly called to the following; 8 Corp. Jur. 
Sec. 379, namely, that a good consideration as 
distinguished from a valuable one "will not alon •~ 
suffice to support the prom:se contained in a bill 
or note". 

The word "alone" has peculiar significance in 
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the present case. For if any doubt remains at this 
point as to whether or not the consideration pass-
ing from the plaintiff to her husband, was merely 
B good or meritorious and not a valuable consider-
ationis it not true that the plaintiff surrendered in 
consideration of said note, w·hich was presented 
to her in lieu of the ring previously pro ,mised, 
something of value, namely her state of single 
blessedness. She was not questioned as to wheth-
er or not she w,ould or woald not have married 
her present husband, if he had not trans£ erred 
said note to her, and consequently there is nothing 
in the record to show what might or might not 
have happened if she had not received her sub-
stantial wedding gift. The fact is that she did 
receive 11er gift, she did marry her present hus-
band, and unfortunately finds herself now in the 
p ,osition of being opposed when she attem .pts to 
collect the value of the said gift. She did testify 
that she had received nothing else in the way of 
a wedding gift froln her husband exce:Jt her 
home. 

The law ceing clear on the point that the plain-
tiff is presumed to be a holder in due course for 
value, th:s presumption can only be overc ome by 
introducing evidence to show directly that she 
paid nothing of any nature whatsoever ,vhich can 
te construed as value for the note in question. 
No evidence of this nature was introduced or even 
attempted to be introduced by the defendant a ~ 
the trial. 

It will also be noticed from the answer in the 
pleadings ( case P. 10 Second Defense Paragraph 
2 Line 33 & c.) that the defendant pleaded bu·~ 
did not press our married woman's act, notwith-
standing the fact that this note was made, ex-
ccu1:ed~ deliver ·ed and made pnyal. 1le ,v:thin the 
State of I\Tew Yo:r·k and notwithstanding the fact 
that the nncontradicted testimony shovvs that .1~ .. # 
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and Mrs. McKenna had previously sustained a fire 
loss in Long Branch and that plaintiff's husband 
had loaned to Mrs. McKenna "this money to re-
build the buildings that w·ere burned down and 
damaged." (Case P. 47 line 26 &c.). 

Simly to continue this reasoning to · its logical 
conclusion, and assum.ing that a good considera-
tion is not alcnie s:,1ffi~ien t to sa ti afy the p:t om isc~ 
contained in a not e. do Yl e not com2 t8 th2 con -
clusion that, in add ~t~on to a good or me -_~ito1-·:ous 
conside r ation we have an actual valua b le con-
sideration coupled with the surrender by the 
plaintiff of her hand in marriage. 

In other words ) the defendant has utterl y failed 
Hind in fact has not attempted to rebut the pre-
sumption, that the plaintiff was the holde r of th l:J 
note in due course and for value. 

There f ore the legal presumption, not having 
been rebutted, the sa me cont inued to exi st an "1 
the burden of proof continued to remain upon the 
shoulders of the defendant unt il the close of he :t 
case at the trial in the Court below. 

Referring to the case of Richards vs. Shaw, 
referred to on page 5 of defendant 's brief, th ~ 
opinion was written by Vice Chancell81~ Garrison. 
The complainant Rjchards , although many day J 
were consumed on the hearing failed to testify in 
his own behalf, but attempted to prove his case 
by the testimony of one Hogancamp, who swore 
that he or the bank of which he was F·resident had 
purchased the note in controversy, for a substan-
tial sum of ,money, a n d had trans£ erred the sam <:; 
to Richards for a valuable consideration. The 
reason for the Vice Chancellor stating the quota-
tion ref erred to in the defendant's brief, was tha t 
he concluded that the b a ~~k of wh ich I-lo g · n c2.-mJ 
\"vas President had not pa ~d a valuable cons lde Ta-
tion for the note and that H ogancam p by r easor . 
of being its President was charged with full 
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kn 1owledge thereof and that Richards took the 
note from Hogancamp without transferring any-
thing of value therefor. Consequently it is re-
sectfully submitted that this case has no bearing 
whatsoever, upon the case in hand, other than to 
further the plaintiff's points. 

Point II. 
The defendant also claims that under her vievv 

of the -case, the plaintiff, not being the holder for 
value, she was therefore entitled to show in de-
fense that no consideration passed to her for the 
·making of the not2. The nlaintiff is ready to con-
cede this point, provided that it is l)eld that the 
plaintiff was not the h,older in due course and for 
value, which is certainly not so in the instant case. 

Section 55 of N. J. Negotiable InJtruments Act 
is the same as sect:on 94 of N. Y. Act and is clearly 
quoted on page 9 of the defendant's brief and 
there seem to be only two cases in New York 
which have directly construed this section. They 
are 

Broderick Rope Company vs. McGrath 
81 Misc. 199, 

w hfch in part concludes as follows: 
"Failure of consideration is not one of the 
defenses specified in Section 94 of the N ego-
tiable Instruments Law ,vhich throws U)0 11 

the nl~intiff the burden of establish~ng hi a 
bona fide position." The law reads as fol-
lows: Section 94, page 54 37, Consolidated 
Laws of N e,v York) "The title of a person 
who negot:ates ~n jnstrument is defective 
within the meaning cf this chapter ,vhen h ..,, 
obtains the inc~·._·11m2nt or any s1c-n2ture 
thereof by fraud, duress or force and fear 
or other unlawful means or for an illegal 
consideration or when he negotiates it in 
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breach of faith or under such circumstances 
as amounts to fraud." 

Under a plea of want of consideration for notes 
sued upon, is it error to allow evidence of a col-
lateral agree ,ment that the notes were to be paid 
in a particular way or out of a particular fund. 

Watkins vs. Peters (1897 N. Y.) 
21 Misc. 613. 

This Watkins case is similar to the present one 
inasmuch as the defendant alleged vvant of con-
sideration but attempted to prove not want of 
consideration but a counter-claim or set-off. The 
court below w'hose decision was reversed in the 
Watkins case admitted evidence as to the coun-
ter-claim or set off on the ground that it m'igh ·: 
tend to show that there was no consideration fo :_· 
the note. This was held to be improper. 

Point III. 
That defendant was deprived of her defense o f 

want of consideration of course, is true, but he r 
right to interpose this de fense, is pr edicated e-r:.-
tirely upon the fact that the plaintiff ,vas not th~ 
holder of said note in due course and for value . 
The evidence cle2 :.. ly shovvs this not to be the ca32. 

Po~nt 1. 
It may now be well, although pos sibly ne2dl ess, 

to repeat that in this case the plaintiff was pre ~ 
sumed to be the holder of said note in due cour se 
and for value and while, this is a re butta b le pre-
sumption, none of the testimony introduced nor 
any of the ques tions asked by plaintiff's counsel 
at the trial tended in any manner whatever to 
refute this presum t ion. 

Plaintiff very frankly told her story as to ho -n 
the note became hers and that story itself ) counsel 
respectfully urges, has every ear mark of th 2 
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truth. She also testified ( case page 22 line 4 & c. 
and P. 47 line 26 &c.) that they (meaning Mr. 
and Mrs. McKenna) had had a fire at Long Branch 

and that they w·ere a little pressed for money and 
that they needed to repair the building that had 
been damaged, so that he (Mr. Cockrell) let Mr. 
McKenna have the money and he would get it 
right back. 

This testimony was brought out by the defend-
ant's counsel on cross-examination of the plain-
tiff and it will be noted that the defendant very 
carefully refrained from attem .pting to disprove 
this statement; no denial thereof was made and 
no questions asked by counsel concerning this 
subject or of any consideration or monies which 
passed to the maker of the note, the defendant ) 
herein, from the payee of the note. 

Point 2. 

F,or a separate point, the plaintiff urges that 
the defendant's counsel at the trial stated that, · 
he did not wish to be heard on the motion request-
ing the direction of the verdict in favor of the 
plaintiff ( case p. 38 line · 16 & c.) and, therefore, 
failed to bring to the attention of the trial Judge, 
the reasons he now assigns in this Court for a 
Teversai. It is, therefore, respectfully contended 
that having failed to bring his reasons to the at-
tention of the Lower Tribunal "this case" is no ~ 
open for consideration in "a Court of Review." 
Yetter vs. Gloucester Ferry Co. 76 N. J. L. at page 
251 citing Trade Insurance Company vs Barracl~ff 
16 Vroon 543. Ottawa Tribe vs. Munter 31 Vroon 
459. ZelFff vs. North Jersey Street Railway Com-
pany 40 Vroon 541. 

Defendant's counsel as hereto£ ore tated al '."> 

failed to take objection to the Trial Judge '-! 

charge. 
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For the reasons herein stated, the plaintiff re-
spectfully submits that the judgment of the Mon-
mouth County Circuit Court should be affirmed. 

WILLIAM E. FOSTER, 
Counsel of Helen E. VanWagoner Cockrell, 
Plain tiff-Respondent, 

Atlantic Highlands, N. J. 








