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New Jersey

Court of Errors and Appeals

Cabb ie  A .  T i l t o n , A d m i n i s t r a -

t r i x ,  e t c . ,

P l a i n t i f f ,

vs.
P e n n s y l v a n i a  Ra il r o a d  Com -

pa n y , impleaded,
Defendant.

Notice of Appeal 20

{Filed, March 17, 1913)

To John S. Applegate & Son, A ttorneys o f D e-
fendant:

Ta k e  N ot ice , t h a t  t h e  p l a i n t i f f  a p p e a l s  t o  t h e  

New  J e r s e y  C o u r t  o f  E r r o r s  a n d  A p p e a l s  f r o m  

t h e  w h o l e  o f  t h e  j u d g m e n t  e n t e r e d  i n  t h i s  c a u s e ,  
o n  t h e  f o l l o w i n g '  g r o u n d s :

T h e  f o l l o w i n g  q u e s t i o n s  w e r e  o v e r r u l e d :  30
1. T o  t h e  w i t n e s s ,  W i l l i a m  C h a m b e r s :  “ W h a t  

i s  t h e  m a t t e r  w i t h  h e r ? ”

. 2. T o  t h e  w i t n e s s ,  C o n o v e r  B r o w e r : “ B u t  d u r -
i n g  t h e  y e a r  1911, w a s n ’ t  t h e r e  o n e ? ”

3. T o  t h e  w i t n e s s ,  D a v i d  C o n o v e r :  “ I  w i l l  a s k  

t h is  q u e s t i o n ;  w h e t h e r  a  g a t e m a n  i s  n o t  m a in -

t a m e d  t h e r e  in  t h e  s u m m e r  t im e  s in c e  t h i s  a c c i -
d e n t ? ”

I n  T o r t .  

N o t i c e  o f  

A p p e a l .
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N otice o f A p p eal

4 To the witness, George M artin : “ A s  you ap- 
proach this crossing w ith your w agon loaded w ith 
vegetables, this wagon sim ilar to his now and your 
horses upon a walk, did your w agon make any 
noise to drown the sound of an approaching

tra in  ? ’ ’
5. To the w itness, W illiam  C h am bers: 1 W as 

10 there an y rattlin g  noise or any noise that would
drow n the sound of an approaching tra in  from

the south on that track*?”  .
6. To the p la in tiff: “ Do you know how much

you received in a year I ’ ’
7. To the witness, F ran k  Jones: “ Y ou  m ust 

have form ed quite an experience then in view ing 
bow fa r  you could see in all this num ber o f 

years I ”
The follow ing questions were ad m itted :

20 8. To p la in tiff: “ D id you r husband have any
personal estate at the time of his death, other 
than the $150 in bank f ”

9. To the w itness, H enry J. G a r r ity : “ W as the
bell ringing at that tim e?”

10. To the w itness, Thom as B rod erick: “ D id 
you see him there on that m orning ? ”

11. To the witness, Thom as B rod erick: “ D id 
you  see him there that m orning at the scene of 

the accident?”
30 12. To the witness, Chester H a in e s: “ W ere you

given a subpoena fo r  Officer C ro ss? ”
3 13. The w itness, H orace B. Bannard, w as p er-
m itted to testify  as to observations taken in the 
daytim e concerning various distances' at which 
trains approaching on defendant’s tracks could 
be seen from  Springw ood Avenue.
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N o ti c e o f A p p e a l

1 4. T h e w it n e s s, G e o r g e K . A ll e n, w a s p e r m it t e d 

t o t e s ti f y a s t o o b s e r v a ti o n s t a k e n i n t h e d a y ti m e 

c o n c e r ni n g v a ri o u s di s t a n c e s a t w hi c h t r ai n s a p -

p r o a c h i n g o n d e f e n d a n t’ s t r a c k s c o ul d b e s e e n 

f r o m  S p ri n g w o o d A v e n u e.

1 5. T h e w it n e s s, A n d r e w C ol e m a n, w a s p e r -

m i t t e d t o t e s ti f y a s t o o b s e r v a ti o n s t a k e n i n t h e 

d a y ti m e c o n c e r ni n g v a ri o u s di s t a n c e s a t w hi c h i o  

t r a i n s a p p r o a c h i n g o n d e f e n d a n t’ s t r a c k s c o ul d b e . 

s e e n f r o m  S p ri n g w o o d A v e n u e.

1 6. D e f e n d a n t’ s p h o t o g r a p h s m a r k e d E x h i b i t s 

D - 2 a n d D - 3 w e r e a d m it t e d i n e vi d e n c e.

■ 1 7. T h e f oll o w i n g q u e s ti o n t o t h e w it n e s s, A n -

d r e w C ol e m a n, w a s a d m i t t e d : “ A n d d o t h e y c o r -

r e c tl y p o r t r a y t h e o bj e c t s w hi c h y o ^  t o o k a n d t h e 

c o n diti o n s a t t h a t s p o t r e p r e s e n t e d b y t h e m, a t 

t h a t ti m e ? ”

1 8. T h e C o u r t d e cli n e d t o s t ri k e o u t o f t h e a n - 2 0 

s w e r o f t h e w it n e s s, M i c h a el B all e ri n o, t o t h e 

q u e s ti o n : “ N o, h o w l o n g a f t e r y o u h a d t al k e d 

w i t h M r. T il t o n o r h all o o e d a t h i m ? ”  t h e w o r d s 

“ h e w a s a sl e e p ”  a n d. t h e w o r d s “ h e w a s a sl e e p

o r h e w o ul d h a v e a n s w e r e d m e. ”

1 9. T h e C o u r t d e ci d e d t h a t o n t h e f a c t s s u b -

m i t t e d t h e d e c e d e n t w a s cl e a rl y n e gli g e n t i n n o t 

o b s e r vi n g t h e a p p r o a c h o f t h e t r a i n w h e n h e w a s 

s u ffi ci e n tl y f a r f r o m  t h e t r a c k s t o b e e n ti r el y o u t

o f d a n g e r, a n d d i r e c t e d t h e j u r y t o fi n d a v e r d i c t 3 0 

i n f a v o r o f t h e d e f e n d a n t; w h e r e a s, t h e C o u r t 

s h o ul d h a v e d e ci d e d t h a t t h e q u e s ti o n o f d e c e d e n t’ s' 

n e gli g e n c e w a s a f a i r l y d e b a t a bl e q u e s ti o n, a n d 

s h o ul d h a v e s u b m itt e d t h e s a m e t o t h e j u r y.

J O H N S T O N  & C O N O V E K , 

A t t o r n e y s o f P l a i n tiff - A p p el ] a nt.
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Judgment

( Signed, February 7, 1913)

I
ln  Tort.
On P o s t e d -  
Judgm ent fo r 

Defendant. 

A lan  H. Stron g

A it

A s  y et of the tw enty-ninth day of Septem ber, 
A . D., nineteen hundred and ten.

W itness, W illiam  S. Gummere, E squire, Chief 
Justice.

W illiam  RilCer, Jr., Clerk.

Declaration %
20

Monmouth County, s s :
The New Y o rk  and L on g Branch R ailroad Com -

pany, body corporate, and The Pennsylvania R a il-
road Com pany, body corporate, the defendants in 
this suit, were summoned to answ er unto C arrie  A . 
Tilton, ad m inistratrix of the goods, chattels and 
effects which w ere of John E . Tilton, deceased, the 
p lain tiff herein, in an action of t o r t ; and thereupon 
the said p lain tiff by Johnston & Conover, her at- 

30 torneys, complains fo r  that w hereas the said de-
fendant The N ew  Y o rk  and L ong B ranch R ailroad 
Com pany, body corporate, on the fifth  day o f Ju ly , 
A . D. nineteen hundred and ten, w as the owner and 
possessor and in control o f  a certain railroad and 
railroad tracks extending from  Point P leasan t in 
the County o f Ocean and State o f N ew  Jersey, 
northerly through the County of Monmouth, and 

40 through the C ity  of A sb u ry  P ark , in said County
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o f Monmouth, to P erth  Am boy in the County of 
M iddlesex, in the State of N ew Jersey, together 
with the passenger stations, freigh t stations, 
switches and side tracks, among which were certain 
side tracks running p arallel with the main railroad 
tracks of said railroad, and in a northerly and 
southerly direction, which m ain tracks, together 
with one o f said side tracks, crossed a certain pub-
lic road or street known as Springw ood Avenue, 
in said C ity  o f A sb u ry  P ark , a t grade.

A n d  the defendant The Pennsylvania R ailroad  
Com pany, was then and there operating a steam 
railroad between the C ity  o f Jersey  C ity  in the 
County o f Hudson and State of N ew Jersey, 
through the C ities of Jersey  C ity  and N ew ark, to 
the C ity  o f  P erth  Am boy, in the County o f  M id-
dlesex, and thence to Point P leasant in the County 
of Ocean, passing through Red Bank, Long 
Branch, A sb u ry  P ark , and other places in the 
County of Monmouth, fo r  the carriage o f passen-
gers and freight, and used said railroad tracks of 
The New Y o rk  and L ong Branch R ailroad Com- 
pany, and operated thereon a steam railroad for 
the carriage o f  its said passengers and freigh t 
from  said C ity  of P erth  A m boy to Point Pleasant, 
through A sb u ry  P a rk  aforesaid, and back from  
Point P leasan t to P erth  Am boy, and thence over 
its own tracks aforesaid, to J ersey  City. A n d  
p la in tiff,avers that there then and there w as an 
an agreem ent between said R ailroad Companies, 
by virtu e of which the defendant, The P ennsyl-
vania R ailroad Com pany, ran its trains and cars 
over the said tracks o f the said The N ew  Y ork  and 
L ong Branch R ailroad Com pany between Point 
P leasant and P erth  Am boy, including the portions 
of said main tracks and side tracks crossing said 
Springwood Avenue in the C ity  of A sb u ry  Park,

10

20

30

40
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J u d g m e n t

a f o r e s a i d .  A n d  p l a i n t i f f  a v e r s  t h a t  s a i d  S p r i n g -  

w o o d  A v e n u e  e x t e n d s  a c r o s s  s a id ' m a i n  t r a c k s  a n d  

s i d e  t r a c k s  a t  g r a d e ,  i n  a  g e n e r a l  e a s t e r l y  a n d  

w e s t e r l y  d i r e c t i o n ,  a n d  t h a t  t h e  m o s t  e a s t e r l y  

o f  s a i d  m a i n  t r a c k s  i s  t h e  n o r t h  b o u n d  m a i n  t r a c k ,  

a n d  t h a t  t h e  n e x t  t r a c k  w e s t  o f  s a i d  n o r t h  b o u n d  

m a i n  t r a c k ,  i s  t h e  s o u t h  h o u n d  m a i n  t r a c k ,  a n d  

t h a t  w e s t  o f  s a i d  s o u t h  b o u n d  m a i n  t r a c k  is* a  s i d e  

t r a c k  o r  s i d i n g ,  a l l  o f  w h i c h  s a id  t r a c k s  a t  t h e i r  

i n t e r s e c t i o n  w i t h  s a i d  S p r i n g w o o d  A v e n u e ,  r u n  

i n  a  n o r t h e r l y  a n d  s o u t h e r l y  d i r e c t i o n ,  a n d  a l l  a r e  

p a r a l l e l  o r  n e a r l y  s o . A n d  p l a i n t i f f  a v e r s ,  t h a t  

s a i d  c r o s s i n g  a t  t h e  p l a c e  a f o r e s a i d ,  t o  w i t ,  o n  t h e  

d a y  a n d  y e a r  a f o r e s a i d ,  w a s  e x t r e m e l y  d a n g e r o u s  

d u r i n g  t h e  n i g h t  t im e  t o  p e r s o n s  a n d  v e h i c l e s ,  

t h e n  a n d  t h e r e  p a s s i n g  a l o n g  s a i d  p u b l i c  s t r e e t  

o r  h i g h w a y ,  in  a n  e a s t e r l y  d i r e c t i o n ,  f r o m  t r a i n s  

2 0  g o i n g  n o r t h  u p o n  t h e  m o s t  e a s t e r l y  m a i n  t r a c k  o f  

s a i d  r a i l r o a d ,  t o  w i t ,  t h e  n o r t h  b o u n d  m a i n  t r a c k .

T h a t  a t  t h e  t im e  a f o r e s a i d  t h e r e  w e r e  c e r t a i n  

l i g h t s  n e a r  t o  s a i d  r a i l r o a d  t r a c k s ,  a n d  s e v e r a l  

h u n d r e d  f e e t  s o u t h  o f  S p r i n g w o o d  A v e n u e ,  s i m i l a r  

i n  a p p e a r a n c e  t o  t h e  h e a d l i g h t s  o n  t h e  l o c o m o t i v e  

e n g i n e s  o f  t h e  d e f e n d a n t ,  T h e  P e n n s y l v a n i a  R a i l -

r o a d  C o m p a n y ,  u s e d  b y  i t  u p o n  s a i d  t r a c k s ,  o n e  

o f  w h i c h  s a i d  l i g h t s  w a s  a  l a r g e  e l e c t r i c  a r c  l i g h t  

n e a r  t o  s a i d  t r a c k s ,  a n d  o v e r  C o r l i s s  A v e n u e ,  N e p -  

3 0  t u n e  T o w n s h i p ,  a b o u t  o n e  t h o u s a n d  f e e t  s o u t h  o f  

s a i d  S p r i n g w o o d  A v e n u e ,  w h e r e  t h e  s a m e  c r o s s e d  

s a i d  r a i l r o a d  t r a c k s  in  A s b u r y  P a r k  a f o r e s a i d ,  

w h i c h  s a i d  l i g h t s ,  b e c a u s e  o f  s i m i l a r i t y  t o  h e a d -

l i g h t s  o n  t h e  l o c o m o t i v e  e n g i n e s  o f  t h e  d e f e n d a n t ,  

T h e  P e n n s y l v a n i a  R a i l r o a d  C o m p a n y ,  t e n d e d  t o  

c o n f u s e ,  a n d  w o u l d  c o n f u s e  t h e  m i n d  o f  a  p e r s o n  

‘ c r o s s i n g  s a i d  t r a c k s  u p o n  s a i d  S p r i n g w o o d  A v e -  

4 0  n u e  f r o m  a  w e s t e r l y  d i r e c t i o n ,  a s  t o  w h e t h e r  s u c h
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light was the headlight of an engine, or whether 
the headlight of an engine was such light.

Also, on the day and year aforesaid, and for 
several months prior thereto, there existed and 
was being conducted, a market in said 'Springwood 
Avenue, just east of said railroad tracks, and along 
said railroad tracks, northerly from said Spring- 
wood Avenue, some two hundred feet to Cookman 
Avenue, in Asbury Park, aforesaid, where large 
numbers of wagons and horses and persons con-
gregated each morning, commencing about one 
o’clock A. ML, and continuing until about nine 
o clock A. M., for the sale of vegetables and pro-
duce, in large quantities, almost all of which said 
wagons passed over said Springwood Avenue 
from a westerly direction, and crossed said rail-
road tracks, and caused commotion and confusion, 
and tended to divert the minds of persons driving 
upon said Springwood Avenue at that place.

And plaintiff avers that it then and there be-
came and was the duty of the defendants to make 
said crossing safe at night to any person approach- 
ing the same from a westerly direction in a vehicle 
pulled by horses over said Avenue, and that this 
could only have been done by the establishment 
and maintenance there during both day and night 
of a flagman, gates or some device for giving 
warning to such person so approaching, of the 
approach of a train or engine upon said tracks 
from a southerly direction, in addition to the sig-
nals prescribed by statute, and further that it was 
the duty of the defendant, The Pennsylvania Rail-
road Company, to maintain a head light and 
proper light or lights upon such approaching e n -
gine or cars at night.

Yet, the defendant, The New York and Long 
Branch Railroad Company, disregarding its said

10

20

30

40
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duty in that behalf, did not establish and m ain-
tain  there, gates, a flagm an or other device, both 
during the day and night, to give w arning to a 
person approaching said crossin g in a vehicle 
over said avenue from  a w esterly  direction, of the 
approach of a tra in  or engine upon said railroad 
from  a southerly direction.

10  A n d the defendant, The Pennsylvania R ailroad 
Com pany, disregarding its  said duty in that b e -
half,, d id  not establish and m aintain there, gates, 
or a  flagman or other device, both during the c 
and night, to give w arning to any person approach-
in g  said crossing in  a vehicle over said avenue 
from  a w esterly  direction, of the approach of a 
train  upon said railroad tracks from  a southerly 

• direction, in addition to the signals prescribed by 
statute, nor did it m aintain a  headlight and proper 

20  light or lights upon its engine or cars so approach-
ing said crossing, at night, as h ereinafter set 
forth.

A n d  the deceased, the said John E . Tilton, 
whose ad m inistratrix the p lain tiff is, was then 
and there the owner and possessor o f a certain  
team of horses, of the value of five hundred dol-
lars, his own property, and o f a  certain truck or 
m arket w agon, of the value o f one hundred and 
fifty  dollars, which said w agon was then and there 

30  loaded with vegetables, produce and fru it, of the 
value of fifty  dollars, all of the value of seven hun-
dred dollars, the p roperty  o f the deceased, and 
which wagon, So loaded, w as then and there being 
pulled by said horses, under the guidance and con-
tro l o f said deceased in an easterly  direction to-
w ards said railroad and m arket, over and upon 
said avenne, in the night tim e when it  was dark, 
and the p lain tiff avers that on the d ay  and y e a r  

40 aforesaid, at A sb u ry  P ark , aforesaid, to w it, a t
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Trenton aforesaid, and within the jurisdiction 
of this Court, The Pennsylvania R ailroad Com-
pany, in the night time and while dark by its serv-
ants and employees, so 'carelessly and recklessly, 
negligently  and im properly, drove, governed, con-
trolled and directed one of its said locom otive en-
gines and train  of cars over and upon said tracks, 
from  a southerly direction, and at so fa st a rate 
of speed, and w ithout a headlight and proper 
lights upon said engine or cars, and w ithout ring-
in g a bell or blow ing a whistle or g iv in g  other 
w arning, upon and over said crossing, that by and 
through, the carelessness, negligence and im proper 
conduct o f the said defendant, The Pennsylvania 
R ailroad’ Com pany, by its servants in that behalf, 
said locom otive engine of said defendant, without 
w arning, ran against said horses and wagon of 
said deceased, which w as then and there being 
driven carefu lly  over said street, from  a w esterly 
direction by said deceased, and struck with great 
force  and violence against said wagon and horses, 
and crushed, mangled, bruised and injured said 
horses, and rendered the same valueless and 
totally  unfit fo r  use, and smashed and destroyed 
said w agon and said load o f vegetables, produce 
and fru it, and then and’ there struck w ith great 
force and violence against the body o f the said 
John E. Tilton, and thereby crushed, injured and 
m angled him, so that by reason of said wounds and 
in juries he then and there died.

A n d  fo r  that w hereas the said defendant, The 
N ew  Y o rk  and L ong B ranch  R ailroad Company, 
body corporate,' on the fifth day of Ju ly, A . D.’ 
nineteen hundred and ten, w as the owner and 
possessor ¡and in control o f a certain  railroad and 
tracks extending from  P oint Pleasant, in the 
County o f Ocean and State of N ew Jersey, north-
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erly  through the County of Monmouth, and 
through the C ity  of A sb u ry  P ark , in said C ounty 
of Monmouth, to P erth  A m boy in the County of 
M iddlesex, in the State of N ew  Jersey, together 
w ith  the passen ger stations, freight stations, 
switches and side tracks, am ong which were cer-
tain side tracks running p arallel w ith  said m ain 

10 railroad tracks o f said railroad, and in a northerly  
and southerly direction, which m ain tracks, to-
gether with one of said side tracks, crossed a cer-
tain  public road or street known as Springw ood 
Avenue, in said C ity  of A sb u ry  P ark , at grade 

A nd the defendant, The Pennsylvania B ailroad 
Com pany, was then and there operating a  steam 
railroad between the C ity  of J ersey  C ity  in the 
County of Hudson, and State o f N ew  Jersey, 
through the Cities of Jersey  C ity ' and N ew ark, 

20 to ..the C ity  o f P erth  Am boy, in the County of 
M iddlesex, and thence to P oin t P leasant in the 
County o f Ocean, p assin g  through B ed  Bank, 
L on g Branch, A sb u ry  P ark , and other places in the 
County of Monmouth, fo r  the carriage o f passen-
gers and freigh t, and’ used said railroad tracks 
o f The N ew  Y o rk  and L o n g  B ran ch  B ailroad  Com-
pany, and operated thereon a steam railroad fo r 
the carriage of its  said passengers and fre ig h t 
from  said C ity  of P erth  A m boy to P oint P leasan t 

30 through A sb u ry  P ark, aforesaid, and back from  
P oint P leasant to P erth  Am boy, and thence over 
its own tracks aforesaid, to J e rse y  C ity. A n d  
p la in tiff avers th at there then and there w as an 
agreement and arrangem ent between said railroad 
companies, by virtu e of which the defendant, The 
P ennsylvan ia B ailroad  Com pany, ran its trains 
and cars over the said tracks o f  the said The New 
Y o rk  and L ong Branch B ailroad  Com pany be- 

40 tween P oint P leasan t and P erth  Am boy, including



11

Judgment

the portions of said main tracks and side tracks 
crossing said Springwood Avenue in the City of 
Asbury Park, aforesaid. And plaintiff avers that 
said Springwood Avenue extends across said main 
tracks and side tracks, at grade in a general east-
erly and westerly direction, and that the most 
easterly of said main tracks is the north bound 
main track and that the next track west of said 
north bound main track is the south bound main 
track, and that west of said south bound main 
track is a side track or siding, all of which said 
tracks at their intersection with said Springwood 
Avenue, run in a northerly and southerly direction, 
and all are parallel or nearly so. And plaintiff 
avers that said crossing at the place aforesaid, to 
wit, on the day and year aforesaid, was extremely 
dangerous to persons and vehicles then and there 
passing along said public street or highway in an 
easterly direction, from trains going north upon 
the most easterly main track of said railroad, to 
wit, the north bound main track. That at the time 
aforesaid there were certain lights near to said 
railroad tracks, and several hundred feet south 
of said Springwood Avenue, similar in appearance 
to the headlights on the locomotive engines of the 
defendant, The Pennsylvania Railroad Company, 
used by it upon said tracks, one of which said 
lights was a large electric arc light near to said 
tracks, and over Oorlies Avenue, Neptune Town-
ship, about one thousand feet south of said Spring- 
wood Avenue, where the same crossed said rail-
road tracks in Asbury Park aforesaid, which said 
lights, because of similarity to headlights on the 
locomotive engines of the defendant, The Pennsyl-
vania Railroad Company, tended to confuse and 
would confuse the mind of a person crossing said 
tracks at night* upon said Springw'ood Avenue
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from  a w esterly  direction, as to w hether such light 
w as the headlight of an engine, or w hether the 
headlight of an engine, was such light.

A lso , on the day and y ea r aforesaid, and fo r  
several months prior thereto, there existed and 
was being conducted a m arket in said Springw ood 
Avenue, ju st east of said railroad tracks, and 

10 along said railroad tracks, northerly from  said 
Springw ood Avenue, some two hundred fe et to 
Cookman Avenue, in  A sb u ry  P ark , aforesaid, 
where large numbers of wagons and horses and 
persons congregated each m orning, commencing 
about one o ’clock A . M., and continuing until about 
nine o ’clock A . M., fo r the sale of vegetables and 
produce in large quantities, almost all of which 
said wagons passed' over said Springw ood A venue 
from  a w esterly  direction during the n ight time, 

20 a fter one o ’clock A . M., and crossed said railroad 
tracks, and caused commotion and confusion, and 
tended to d ivert the minds of persons d rivin g  upon 
said Springw ood A venue at that place, during the 
night time a fte r  one o ’clock A . M.

A n d  p lain tiff avers that it then and there be-
came and w as the duty of the defendants to make 
said crossing safe to any person approaching the 
same during the night time from  a w esterly d irec-
tion in a vehicle pulled by a horse or horses over 

30 said A venue, and that this could only have been 
done by the establishm ent and m aintenance there, 
during both day and night, of a flagman, gates or 
some other device fo r  g iv in g  w arning to such p er-
son so approaching, of the approach o f  a train  
or engine upon said tracks from  a southerly d irec-
tion, in addition to the signals prescribed by 
Statute.

Yet,, the defendant, Thé N ew Y o rk  and L ong 
40 Branch R ailroad  Com pany, d isregard ing its said
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duty in that behalf, did not establish and m ain-
tain there, gates, a flagman or other device, both 
during the d ay  and night, for g iv in g  w arning to 
a person approaching said crossing in a vehicle 
over £aid Avenue from  a w esterly direction, o f  the 
approach of a  tra in  or engine upon said railroad 
from  a southerly direction.

A n d the said defendant, The Pennsylvania B ail- 
road Com pany, d isregarding its said duty  in that 
behalf, did not establish and m aintain there gates 
or a flagman, or other device, both during the 
day and night, fo r  g iv in g  w arning to an y  person 
approaching said crossing in a vehicle over said 
Avenue from  a w esterly direction, of the ap-
proach of a train  or engine upon said railroad 
tracks from  a  southerly direction, in addition to 
the signals prescribed by statute.

A nd the deceased, the said John E . Tilton, whose 
ad m inistratrix the p lain tiff is, was then and there 
the owner and possessor of a certain team of 
horses, of the value of five hundred dollars, his 
own property, and of a certain  truck or m arket 
wagon, of the value o f one hundred and fifty  dol-
lars, which said w agon w as then and there loaded 
w ith vegetables, produce and fru it, of the value of 
fifty  dollars, the whole the p ro p erty  of said de-
ceased, o f the value of seven hundred dollars, and 
which wagon, so loaded, was then and there being 
pulled b y  sa id  horses during the night time a fter 
one o ’clock A . M., under the guidance and control 
o f said deceased, in an easterly  direction tow ards 
said railroad, and said m arket, over and upon 
said Avenue. A n d p la in tiff avers that on the day 
and year aforesaid, at A sb u ry  P a rk  aforesaid, to 
wit, at Trenton, aforesaid, the defendant, The 
P ennsylvan ia R ailroad Com pany, by its servants 
and employees, during said night time after one
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o ’clock A . M., so carelessly and recklessly, negli-
gently and im properly drove, governed, controlled! 
and directed one o f its said locom otive engines 
and train  o f cars over and upon said tracks, from  
a southerly direction and at so fa st a rate of 
speed, and w ithout a headlight and proper ligh ts 
upon said engine or cars and without ringing a bell

10  or blow ing a whistle, or giving other w arning, upon 
and over said crossing, that, by and through the 
carelessness, negligence and im proper conduct of 
the said defendant The P ennsylvan ia R ailroad  
Com pany, by its servants in  that behalf, said loco-
m otive engine of said defendant, w ithout w arning, 
ran against said horses and w agon of said 'de-
ceased, which were then and there being driven 
carefu lly  over said street from  a w esterly  direc-
tion by said deceased, and struck w ith great force

20  and violence again st said w agon and horses, and 
crushed, m angled, bruised and in jured  said horses, 
and rendered the same valueless and totally  unfit 
fo r  use, and smashed and destroyed said w agon 
of said load of vegetables, p r o d u c e  and fru it, and 
then and there struck with great force and violence 
against the body of the said John E . Tilton, and 
thereby crushed, injured' and m angled him, so that 
by reason of said wounds and in juries he then and 
there died.

30  A n d  fo r  that whereas the said defendant, The 
N ew  Y o rk  and L ong Branch R ailroad  Com pany, 
body corporate, on the fifth day o f Ju ly , A . D. 
nineteen hundred and ten, was the owner and 
possessor and in control o f a certain railroad and 
railroad  tracks, extending from  P oin t P leasant, in 
the County o f Ocean and State o f N ew  Jersey, 
north erly  through the County of Monmouth, and 
through the C ity  of A sb u ry  P ark , in the County

40 of Monmouth, to Perth. A m b o y, in the County o f
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M iddlesex, and State aforesaid , together with the 
passenger stations, freig h t stations, switches and 
side tracks, among which were certain side tracks 
running p arallel with the main railroad tracks of 
said railroad, and in a northerly and southerly 
direction, which said main tracks, together with 
one of said side tracks, crossed a  certain public 
road or street, known as Springw ood Avenue, in  
in said C ity  o f A sb u ry  P ark , at grade.

A n d the defendant, The Pennsylvania R ailroad 
Com pany, w as then and there operating a steam 
railroad between the C ity  o f  J ersey  C ity, in the 
County of Hudson, and State o f N ew  Jersey, 
through the Cities of Jersey  C ity  and N ewark, to 
the C ity  o f P erth  Am boy, in the County o f M id-
dlesex, and thence to P oin t P leasant, in the 
County of Ocean, p assing through Red Bank, 
L ong Branch, A sb u ry  P a rk  and other places in the 20 
County of Monmouth, fo r  the carriage o f passen-
gers and freigh t, and used the said railroad tracks 
of the N ew  Y o rk  and Long B ranch  R ailroad  Com-
pany, and operated thereon, a steam railroad, for 
the carriage o f  its said passengers and freigh t 
from  said C ity  of P erth  A m boy to P o in t P leasant, 
through A sb u ry  P ark , aforesaid , and back from  
P oint P leasan t to P erth  Am boy, and thence, over 
its own tracks to J ersey  City. A nd p la in tiff avers 

at there then and there w as an agreem ent or 30 
arrangem ent between said railroad companies, 
by v irtu e of which the defendant, The Pennsyl-
vania R ailroad  Com pany, ran its trains and cars 
over.the said tracks of the said The New Y ork  and 
L ong B ranch  R ailroad  Com pany, between Point 
P leasant and P erth  Am boy, including the portions 
o said track  crossing said Springw ood Avenue 
m said C ity  o f A sb u ry  P ark. A nd p la in tiff avers 

a t said Springw ood Avenue extends across said 40
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tracks of said railroad at grade in a general east-
erly  >and w esterly  direction, and that the m ost 
easterly  of said m ain tracks is the north bound 
m ain track, and that the next track  w est of said 
north bound m ain track  is the south bound m ain 
track, which said tracks, at their intersection w ith  
Springw ood Avenue, run in a n orth erly  and 

10  southerly direction, and are parallel, or n early  so. 
A nd p lain tiff avers that said crossing at the place 
aforesaid, w as extrem ely dangerous during the 
night time to persons and vehicles then and there 
passing along said' public street or highw ay, in 
an easterly  direction, from  trains going north up-
on the m ost easterly  m ain track  of said railroad, 
to w it, the north bound m ain track. T h at on the 
day and y ea r aforesaid, and fo r  several months 
p rior thereto, there existed and was being con- 

20  ducted a m arket in Springw ood A venue a f  oresaid, 
ju st east of said' railroad tracks, and along said 
railroad tracks, in a north erly  direction  from  
Springw ood Avenue, to Oookman A venue, in A s- 
bury P a rk , w here large numbers of w agons and 
horses and persons congregated each m orning, 
commencing about one o ’clock A . M., and con-
tinuing until about nine o ’clock A . M., fo r the 
sale o f vegetables and produce in large quantities, 
alm ost all o f which said wagons and horses and 

30  persons passed over said Springw ood A venue and 
said railroad tracks, from  a w esterly  direction 
during the night time a fter one o ’clock A . M., 
and caused commotion and coilfusio'ri, and tended 
to d ivert the minds of persons driving upon said 
Springw ood Aveniie at that place, at that "time.

A n d  p lain tiff avers, that it then and there be-
came and w as the duty of the defendants to make 
said crossing safe both by day and night, to any 

40 person approaching the same from  a w esterly
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di r e c ti o n i n a v e hi cl e p ull e d b y a h o r s e o r h o r s e s, 
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ti o n. J

■ n d t h e s ai d d e f e n d a n t, T h e P e n n s yl v a n i a R ail - 3 0 
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ni g h t, f o r g i v i n g w a r n i n g t o a n y p e r s o n o r p e r s o n s 

a p p r o a c h i n g s ai d c r o s si n g i n a v e hi cl e o v e r s ai d 

a v e n u e f r o m  a w e s t e rl y di r e c ti o n, o f t h e a p p r o a c h 

o f a t r a m  u p o n s ai d r a il r o a d t r a c k s, f r o m  a s o u t h.
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proper ligh t or lights upon one of its engines and 
trains at night, as hereinafter set forth.

A n d  the deceased, the said John E . T ilton, 
whose ad m inistratrix the p lain tiff is, w as then and 
there the owner and possessor of a certain  team  of 
horses, of the value of. five hundred dollars, his 
own property, and of a certain truck or m arket 

10 wagon, o f the value of one hundred and fifty  dol-
lars, which said w agon w as then and there loaded 
w ith vegetables, produce and fru it, of the value of 
fifty  dollars, all the property of the deceased, 
and of the value of seven hundred dollars, and 
which said wagon, so loaded as aforesaid, w as then 
and there being pulled by said  horses, in a careful 
manner, under the guidance and control of said! de-
ceased, in an easterly  direction, tow ards said ra il-
road 'and m arket, over and upon said avenue, in 

20  the n ight time a fte r  one o ’clock A . M. A n d  p lain-
tiff avers that on the d a y  and year aforesaid, at 
A sbu ry P ark , aforesaid, to w it, at Trenton, a fo re -
said, the defendant, The P ennsylvan ia  R ailroad  
Com pany, in the night time, and while it w as ve ry  
dark, by its servants and employees, so carelessly, 
recklessly, negligently  and im properly drove, gov-
erned, controlled and directed its said locom otive 
engine and train  o f cars over and upon said north 
bound main track, from  a southerly direction, and 

30 at so fa s t  a rate of speed, and w ith  a headlight and 
p roper lights upon said engine or cars, and w ithout 
ringing a  bell or blowing a  w histle, as required by 
statute, or g iv in g  other w arning, while approach-
ing and crossing over said crossing, that by and 
through the carelessness, negligence and im proper 
conduct of the said defendant, The P ennsylvan ia 
R ailroad  Com pany, by its servants and employees, 
in th at behalf, said locom otive engine, w ithout 

40 w arning, ran against said horses and wagon of
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said deceased, which were then and there being 
carefu lly  driven by him e v e r  said street approach-
ing said crossing from  a w esterly direction, and 
struck with great force and violence against said 
horses and wagon, and crushed, m angled, bruised 
and injured said horses, and rendered the same 
valueless and unfit fo r  use, and smashed and de-
stroyed said wagon, and said  load of vegetables, 
produce and fru it, and also then and there ran 
against, and struck w ith great force and violence 
against the body of the said John E . Tilton, and 
thereby crushed, injured and m angled him, so that 
by reason o f said wounds and in juries, he then 
and there died, leaving him surviving, the plaintiff, 
who w as before, and at the time o f his death, his 
w ife, and A lm a M. Tilton, a daughter, of the age 
of seventeen years, H elan A . Tilton, a daughter, 
of the age o f  fifteen years, G ladys A . Tilton, a 
daughter, o f the age o f tw elve years, Hannah 
M argaret Tilton, a  daughter, of the age o f five 
years, and Am os Tilton, a  son, o f the age o f two 
years, who before, and at the tim e o f his death, 
were his children and next o f kin; and the plain-
tiff says, that by reason o f the prem ises aforesaid, 
she, as such adm inistratrix, is injured, and has 
sustained dam ages to the amount of tw enty thou-
sand dollars.

W herefore, the p laintiff, as adm inistratrix, as 
aforesaid, and fo r the benefit of herself, and of the 
children and next of kin of the said John E. T il-
ton, and according to the statute in such case made 
and provided, brings this suit, etc.

A nd the said p lain tiff brings here into court 
letters of adm inistration granted to her on the 
estate o f the said John E. Tilton, deceased, of a 
certain d ay therein named, w hereby it fu lly  ap-
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pears to said’ court, that said p lain tiff is adm inis-
tra tr ix  of the said John E . Tilton, deceased, etc.

P lea  and P o s te d -

A n d  the said defendant, The Pennsylvania 
R ailroad  Com pany, by A la n  H . Strong, its at- 

j q  tom ey, comes and defends the w ron g and in ju ry  
when etc., and says that it  is not g u ilty  of the 
grievances above laid to its charge, or any of 
them, or any p art thereof, in m anner and form  
as the said p lain tiff hath above thereof complained 
against it.

A n d  of this the said defendant puts itse lf upon 
the country, etc.

T herefore let a ju ry  thereupon come before our 
C hief Justice or some other Justice o f the Su- 

20  preme C ourt o f the State of N ew  Jersey, a t a C ir -
cuit C ourt to be holden at Freehold, in and fo r 
the County of Monmouth, on the first T uesd ay of 
January, in the y ea r of our Lord, one thousand 
nine hundred and thirteen by whom, etc.,  ̂and the 
same day is given to the p arties aforesaid, there

etc.
A n d  now at this day, to w it, the seventh day of 

F ebruary, A . D., N ineteen hundred and thirteen, 
before our said Suprem e C ourt at Trenton, come 

30  the said p arties by their attorneys aforesaid, and 
the Justice before whom etc., havin g first sent 
hither his record had before him in these words, 

to w it:
A fterw ard s, that is to say  on the tw enty-eighth 

day o f Jan u ary, in  the y ea r of our L ord, one thou-
sand nine hundred and thirteen, at a C ircu it C ou rt 
held at Freehold, in  and fo r  the County of Mon-
mouth, before, his -Honor N elson ¥ . Dungan, a  

40 C ircuit C ourt Judge holding the Court C ircuit in



2i

Judgm ent

and fo r the said County o f Monmouth, to whom 
said cause was referred  fo r  tria l b y  the Justice 
o f the Suprem e Court presiding in said county, 
according to the form  o f the statute in such case 
made and provided, comes as w ell the said plain-
tiff C arrie  A . Tilton, A d m in istratrix  of the estate 
of John E . Tilton, deceased, as the said defendant 
Pennsylvania R ailroad  Com pany, by their re- 10 
spective attorneys within named, and the jurors 
of the ju ry  w hereof mention is w ithin made being 
summoned also come, who to speak the truth of 
the m atters within contained being chosen, tried 
and sworn upon their oath, and evidence having 
been given and the cause havin g been rested on 
the p art o f the said p lain tiff and the said defend-
ant, and it appearing to the said Judge that the 
said evidence given as aforesaid  w as not suf-
ficient in law  fo r  the said p la in tiff to have or main- 20 
tain her said action against the said defendant, 
the said Judge did direct the ju r y  to return 
a verdict in fa vo r o f the said defendant ac-
cording to the practice o f said Court. A n d ac-
cordingly the said ju r y  sa y  that the defendant, 
the P en n sylvan ia  R ailroad  Com pany is not guilty  
in m anner and form  as the p la in tiff has within 
complained against it.

T herefore it  is considered that the said plaintiff, 
C arrie  A . Tilton, A dm rx., etc., of John E . Tilton, 30 
deceased, take nothing by h er said w rit, and that 
the said defendant, The Pennsylvania R ailroad 
Com pany, do go thereof w ithout day, etc.

Judgm ent signed this seventh day of February,
A. D., nineteen hundred and thirteen.

W IL L IA M  S. G U M M E R E ,
C. J.
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Previous Verdict

N o t e : U pon a previous tria l o f this cause at 
C ircuit, a verd ict w as rendered in fa v o r  o f the 
plaintiff. A  rule to show cause w hy the verd ict 
should not be set aside, w as granted and m ade 
absolute in the follow ing opinion.

10

Opinion of Supreme Court 

N E W  J E R S E Y  S U P R E M E  C O U R T  

F e b e t j a e y  Te e m, 1912

Ca t h e e i n e  A . T i l t o n , A d m ’x., I
vs. f D efen d an t’s R ule

20 n  V
P e n n s y l v a n ia  R a il e o a d  Com - ( to show cause.

PANY. 1

A rg u ed  before G-u m m e e e , C hief Justice, and 
Justices G a b e is o n  and S w a y z e .

F o r the Rule, John S. A p p legate  & Son.
C ontra, Johnston & Conover. P e r  Curiam .

30  This suit w as brought to recover fo r the pecun-
ia r y  loss sustained by the w idow  and next of kin 
o f J. E ly  Tilton, who w as killed at the Springw ood 
A venue crossing o f the N ew  Y o rk  & L on g Branch 
R ailroad  at A sb u ry  P ark , shortly a fter 3 o ’clock 
in the m orning o f J u ly  5, 1910. P la in tiff had a, 
verdict. The deceased, while d rivin g  over the 
crossing from  w est to east, w as struck by a special 

40 P ennsylvan ia  R ailroad  train  going north.
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The p lain tiff claimed, and offered evidence to 
prove, that no w histle w as blown or bell rung upon 
the engine o f the d efendant’s train  as it  ap-
proached the Springw ood A venue crossing, and 
contends that the fa ilu re  o f the defendant com-
pan y in this regard  rendered it liable fo r  the hap-
pening of the accident to the decedent. Consider-
able testim ony w as taken by the defendants in 
contradiction of this c la im ; but we do not think it 
so fa r  outweighed the testim ony offered by the 
p la in tiff as to ju s tify  a setting of the verdict aside 
upon this ground.

The undisputed testim ony in the case shows 
that a person travellin g  along Springw ood A v e -
nue, and approaching the railroad tracks, would 
have an unobstructed view  fo r a considerable dis-
tance down the tracks to the south .when fifty  or 
s ix ty  feet from  the crossing, and that this view  
opened up as the person proceeded tow ards the 
track. To avoid the conclusion that the decedent 
was gu ilty  of contributory negligence in fa ilin g  
to observe the approaching train, the plaintiff 
called a number of w itnesses who testified that 
they saw no headlight burning upon the engine at 
the time of the accident. W itnesses called by the 
defendant testified positively  to the contrary. Not 
only do they outnumber the w itnesses called by 
the p la in tiff upon this point, but their testim ony is 
positive that they saw  the light burning. F o u r of 
them appear to be entirely unprejudiced. The 
finding o f .the ju ry  in favo r o f the p lain tiff must 
have rested upon the conclusion that the headlight 
w as not burning, fo r i f  it was, no explanation is 
found in the proofs of the fa ilu re  o f the decedent 
to observe it, unless (as the defendant claims) he 
w as asleep upon his wagon. The resolving of this

10

20

30

40
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question by the ju ry  in fa v o r  of the p lain tiff w as, 
w e think, again st the great preponderance of the 
evidence. T h at being so, the verdict can not be 
supported, for, on the facts submitted, the dece-
dent w as clearly  negligent in not observing the 
approaching tra in  when he w as sufficiently fa r  
from  the tracks to be entirely  out o f danger.

!0  The deceased owned a truck farm  upon which 
he raised vegetables, and other m arket produce. 
H is whole income resulted from  the cultivation of 
this farm , and the selling of what he raised on 
it. B y  his death the farm  went to his w idow  and 
children. T he pecuniary loss which they suffered, 
therefore, was, to a  v e ry  g rea t extent, the depriva-
tion of his services in cu ltivating the fa rm ; or, 
stated in another w ay, the cost of em ploying an-
other man of equal ability  to-do this work. This 

20 phase of the case seems to have been overlooked 
by the T ria l Judge in his charge to the ju ry  upon 
the question of dam ages. W e call attention to it 
now in order that it  m ay be borne in mind upon
the retria l o f the case.

T he rule to show cause w ill be made absolute.

A  true copy.
W M . C. G E B H A R D T , 

Clerk.

N o t e  : The case being remanded fo r tria l to the 
30 Monmduth C ircuit Court, the only evidence o f-

fered  on the new tria l, w as the printed book used 
in the Suprem e C ourt on the return  o f the rule to 
show cause, and the T ria l Judge at the C ircuit, 
directed a verd ict against the plaintiff, and in fa -

vo r of the defendant.
The follow ing is all o f the evidence taken by 

both sides upon the question desired to be p re-
sented on this apepal, viz.: the nineteenth reason 

40 assigned in the notice o f appeal.
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Testimony

E D W A R D  F IS H E R , sworn for p lain tiff:

D irect-exam ination by Mr. Johnston:
Q. W here were you on the m orning of J u ly  5 , 

1910? A . A sb u ry  P ark.
Q. W h at were you doing there, Mr. F isher? 

W h at was your business there? A . W ell, I  was j q  
a huckster, had a load of berries there that morn-
ing.

Q. A n d  where w ere you w ith your berries ? A . 
W ell, I  w as righ t up close to the track. The 
h o rse ’s head stood ju st  as close to the track as I 
could get it.

Q. T h at is, a switch track? A . Yes.
Q. D id you see an accident occur that morn-

ing? A . Y es, sir.
Q. A bou t w hat time? A . W ell, I  don ’t exactly 2o 

know. I  think it was sometime about 3 o ’clock.
Q. H ow close were you to the center of Spring- 

wood Avenue where it crossed the north-bound 
track from  the center of the track? A . It  was 
about 35 feet from  where he got hit, 30 or 35 feet.

B y  Mr. A p p e le g a te : Q. D id you hear this train  
before the actual accident? A . W ell, I  heard the 
train, heard it  ju st fo r  a second. I t  was running 
down. I  heard a sound and the horse w as kind 
o f a little  nervous, and I  had a boy w ith me and 30 
I  says, “ Gfet to the h o rse ’s h ead .”  B y  the time 
he got to the h o rse ’s head the train  w as there and 
I  was righ t alongside o f the horse then, unloading 
a crate of berries there w as sitting along the edge 
of the walk.

Q. W as there any bell ringing or whistle blow-
ing? A . There w as no bell and no whistle.

Q. H ad there been any? A . No, none w hat-
ever. 40
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E d w ard  F ish er— C ross

Q. W ere yon looking fo r the tra in  that m orn-
ing? A . W ell, I  w as kind of looking out fo r  a 
tra in  because the horse w as a little  nervous, you 
know, and I  tried  to he around the h o rse ’s head 
when a tra in  came in.

Q. A s  you heard, you say, a little  noise a mo-
ment before the accident did you look? A . I  

IQ looked righ t down the track. X looked where I  
could see righ t down the track.

Q. D id  you see any headlight or any light ? A . 
‘ I  d id n ’t notice any h ead ligh t.’ I  w as looking- 
fo r  the headlight.

Q. W hen did you see Mr. Tilton, the p arty  that 
w as killed, or his wagon? A . W ell, I  seen the 
w agon ju s t  as it  w as com ing on the track.

Q. D id you notice the ga it of the horses? A . • 
The horses w as on a w alk when I  seen him.

20 Q- A s  the train  went by did you notice w hether 
the cars w ere lighted up or not? A . The cars 
w ere all dark.

Q. W h at sort of a m orning w as it, Mr. F ish e r;
I  mean w hat kind of a m orning w as it at the time 
o f the accident? A . W ell, it  w as dark. It  was 

real dark.
Q. H ad you before the accident and have you 

since the accident observed w hat sort of . a back-
ground there is and w as to the north-bound track 

30 on the east? A . T here is lots of buildings there.
Q. W h at do you s a y  about the speed of the 

train? D id  you notice w hether it w as fa st or 
slow? A . W ell, I  should think about thirty-five 

or fo rty  miles.

C R O S S -E X A M IN A T IO N  by Mr. A p p leg ate:
Q. A n d where w as that stand, Mr. F isher? A . 

U p along the north side of Springw ood Avenue. 
40 Q. The righ t side looking west? A . Y es.
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E d w ard  F ish er— € ross

Q. Then yon w ere somewhere near the electric 
ligh t designated on that map? A . Y es, right 
near.

Q. A lm ost under it? A . Y es.
Q. E xcep t that the light is  over -the center of 

the street? A . A bout right over the center o f the 
street.

Q. U pon the m orning in question w hat was i q  
there located along the southerly line of Spring- 
wood A venue directly  opposite the m arket place?
A . W hy, there is buildings there a ll along there.

Q. A nd these buildings run out to the easterly 
line o f the righ t of w ay, d o n ’t they? A . Yes.

Q. Is there a flag-house located on the southerly 
side o f Springw ood at a  point righ t directly op-
posite the point where you say your horses stood?
A . Y es, that is about d irectly  opposite.

Q. A n d  there w ere some bushes and trees there 20 
also? A . Them  bushes, they begin right near the 
flag-house and run back 100 feet or so, probably 
not that fa r ;  say  about three or fo u r feet high.

Q. A n d  is there a fence along the southerly side 
o f Springw ood Avenue? A . Y es, a high board 
fence extending m ostly out to the flag-house there.

Q. A n d as you stood there that m orning pre-
p arin g  to unload your w agon you heard the train  
coming? A . Y es, sir.

Q. A n d  when you heard the train  coming you 30 
told you r boy or a boy to take hold o f the h orse ’s 
head? A . Yes.

Q. Y o u  w ere a fra id  that he would be fr ig h t-
ened by the noise of the train? A . Yes.

Q. A n d  then in a few  moments the train  came 
along, did it? A . Y e s ; not in a few  moments; it 
w as righ t there at the same time I  heard the noise. 
There w a sn ’t a n y  time. 40



28

E d w ard  F ish er— C ross

Q. The boy had time to run to the h o rse ’s head! 
A . The boy w as righ t up w ithin a couple feet of 
the h o rse ’s head. I  w as taking out berries and I 
would w alk along out alongside and string them 
out alongside of the sidew alk in crates.

Q. A n d  the train  came along, did it? A . Y es, 
sir.

IQ Q. Y o u r h orse ’s head was pointed tow ards the 
railroad tracks? A . The h o rse ’s head was 
pointed tow ards the railroad tracks, righ t up to 
the edge o f the righ t o f w ay, ju st as close as she 
could get there, and I  w as righ t up near the 
h o rse ’s head.

Q. Y ou  heard the noise of the tra in  approach-
ing? A . I  hegrd the noise of the train  approach-

ing.
Q. Y o u  say you heard no w histle? A . H eard

20 no w histle.
Q. Y ou  heard no bell? A . H eard no hell, and I  

looked down the track  fo r  the train. I  could see 
down the track  quite a  w ays. W hen I  stood here 
by this righ t of w ay  I  could see down quite a 

w ays.
Q. D id you look down the tracks before you 

directed the boy to go to the h o rse ’s head? A . 
I  told the hoy to go to the h orse ’s head as soon as 
I  heard the noise.

30 Q. Then you told the boy to go to the h o rse ’s 
head before you looked down the track ? A . W ell, 
I  done both at on ce; I  looked down the track  and 
said, ‘ ‘ G et to the h o rse ’s head, ’ ’ both a t once.

Q. D id  you see the train? A . X d id n ’t  see the 
tra in  w hatever until i t  came under the light.

Q. W h at ligh t do you mean? A . U nder the 
light at the crossing.

40 Q- Springw ood Avenue? A . Y es, sir.
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E d w ard  F ish er— ¡Cross

Q. A n d  that light was alm ost over your head? 
A . W ell, it  is over m y head lacking say 30 feet, 
som ething like that.

Q. D iagonally? A . Yes.
Q. A n d you d id n ’t see the train  until it came 

under the light? A . U ntil it  came out in that 
light.

Q. W h at do you mean, under the light or in. the 
g lare o f that light? A . I mean in the glare o f the 
light.

Q. A n d  how fa r  aw ay was the train  when you 
first saw it? A . W ell, we w ill say  about 30 feet 
or so from  the w agon it  hit.

Q. H ow  fa r  aw ay w as it  when you heard the 
noise of it? A . W ell, I don ’t  know exactly how 
fa r ;  I  couldn’t say. I should say about 100 or 
200 feet, something like that. T he train  w as run-
ning ve ry  still. I  couldn’t hear it  v e ry  far.

Q. A n d  you say that there w ere no lights on the 
tra in  at all? A . W ell, I  say  I  w as looking fo r  the 
tra in  and I  was looking fo r  lights but I  heard the 
tra in  and I couldn’t see no lights w hatever when 
it  came up there, d id n ’t see any lights.

Q. D id n ’t see any lights? A . D id n ’t see any 
lights w hatever in the cars there.

Q. D id n ’t  see any headlight? A . D id n ’t see 
any headlight.

Q. D id n ’t see any white lights w hatever in the 
fron t o f the engine? A . D id n ’t see any white 
lights.

Q. D id n ’t see any lights on the side? A . D id n ’t 
see any lights on the side.

Q. D id n ’t see any lights w hatever about that 
train? A . D id n ’t see any lights w hatever.

Q. A  p erfectly  black m ass as it  ran down the 
track, w as it? A . A  p erfectly  black mass. Prob-
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E d w ard  F ish er— Cross

ably I  could have seen the ligh t from  the firebox 
when it  passed me, but I  had som ething else on 

m y mind then.
Q. D id you see T ilto n ’s w agon as it approached 

the crossing? A . I  seen the team  ju st as it  was 
going on and w ithin a few  feet from  the m ain

tr&ck
10 Q. D id  you see that before you heard the noise 

o f the train? A . No.
Q. Y o u  saw it a fter you heard the noise? A .

S aw  them both about at once.
Q. B oth  about the same time? A . Both about- 

the same time. I w as busy there and that w as 
w hat caused me to look up and cast m y eye to the

f.J*(̂ .l Ti

Q. L e t us see a minute. Y o u  heard the noise 
o f the train , at the same time you heard the noise 

on you looked—  A . I t  w as there righ t on the track 
Q. W a it  a minute. A t  the same time you hear 

the noise you looked and at the same time you 
looked you told the boy to stand at the head of 
the horse and at the same tim e you saw and did 
those things you also saw T ilto n ’s w agon ap-
proaching the crossing, is that so? A . Sure that

IS so.
Q. D id the tra in  stop a fte r  it  had passed 

S p r i n g w o o d  Avenue? A . Y es, s ir ; about 400 or

30 500 feet, som ething like that.
Q. W hen T ilto n ’s w agon w as on the crossing

w a s'th ere  any other w agon on the crossing? A . 

I  d id n ’t see any other wagon.

R E - D I R E C T - E X A M I N A T I O N  b y  M r .  J o h n -

s t o n  i .
O . D i d  y o u  n o t i c e  t h e n  w h e t h e r  o r  n o t  t h e  t r a i n

w as lighted up—the cars, I  mean? A . The train  

40 w a sn ’t  lighted up.
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W illiam  Cham bers— -Direct 

Q. The cars, I  am talking about. A . No.

W IL L IA M  C H A M B E R S , sworn fo r p lain tiff:

D irect-exam ination by Mr. Johnston:
Q. W h at is yonr business ! A . H uckster in As- 

bury P ark , carting produce in the summer time.
Q. W here were you on the 5th day o f July, 

1910 ! A . Springw ood Avenue.
Q. D id you know John E ly  T ilto n ! A . Y es, 

sir.
Q. W here did you first -see him that morning, 

i f  a t a ll!  A . A bout a  mile, I  should judge, from  
his own home.

Q. A bou t how fa r  from  this Springw ood A v e -
nue crossin g! A . W ell, I  should think fu lly  two 
miles.

Q. D id you get upon Springw ood Avenue be-
fore  you came to the m arket! A . Y es, sir.

Q. Now how close were you upon Springwood 
A v e n u e ! I  mean how close did you keep together 
in coming down to Springw ood A ven u e! A . 
W ell, there w as times that we w as apart and then 
w as together again, fo r  Mr. Tilton stopped and 
seen some parties and I  let m y horse w alk along 
all the time, and when w e w as on Springw ood the 
w agons w as righ t near together once and another 
time it  w as ju st so he passed m y wagon, drove by 
it.

Q. Now where was the last time that he passed 
you r w agon or you h is! A . The last time he 
passed m y w agon w as righ t by the last building 
that is on the left-hand side o f Springw ood A v e -
nue that is close to the street.
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W illiam  Cham bers— D irect

Q. A nd the last house before you got where? 
A . To the railroad, nearly.

Q. The last house w est o f the railroad? A .

Yes>, sir. ~
Q. Is that w hat you mean? A . Y es, on the 

north side of Springw ood as near as I  can tell.
Q. H ow fa r  is it off from  Springw ood or how 

10  fa r  off from  the railroad? A . W ell, iî  is con-
sidered a block in there but it  is a wide block.

Q. W ell, this house. A . Is righ t close to the 
co m er of the street that goes out along the rail-

ro&d *
Q. A lon g  the railroad? A . No, s ir ; up here

(indicating).
Q. Y o u  ca n ’t  tell us how fa r, eh? A . No, I  

ca n ’t tell exactly  how far. I t  w as in this street 
about a  block there.

20 Q. About a block in? A . Y es.
Q. Now you say  he passed you there? A . Y es. 
Q. W as he awake a t that time, do you know? 

A . Y es, s ir; spoke to m e; had to be awake or he 

w ouldn’t  talk.
Q. Do you remember w hat he said? A . Y es, 

s i r ; he said, ‘ ‘ I  guess I  w ill go on.
Q. A n d  go on in w hat direction, did he go on?

A . E ast.
Q. T h at is tow ards where? A . T o w a rd s.th e

3 0  TY1 BjTKBX
Q. A n d  tow ards the m arket and tow ards the 

track? A . Y es, sir.
Q. A n d  how close w ere you to him? A . 1 

should judge that m y horse was about 40 feet, 30 
or 40 feet, som ething like that, as near as I  can 
tell, from  the track  when Mr. T ilton  w as struck. 

Q. Behind M r. T ilton? A . Y es. _
40 Q. Do you remember w hat kind of horses M r.
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. W illiam  Cham bers— D irect

T ilton  had? A . Yes, s ir ; he had a p air of bay 
horses.

Q. D id yon see the accident? A . Y es, sir.
Q. A t  the time or ju st before the accident what 

w as the g a it o f Mr. T ilto n ’s horses? A . On a 
walk.

Q. H orses on a w alk? A . Y es, sir.
Q. Did yon hear any train  coming? A . No, sir. j q  
Q. W ere you looking fo r  a train? A . Y es, sir.
Q. W h y w ere you looking fo r  the train? A. 

W ell, because I had m y m other w ith me and she 
w as v e ry  nervous and I  was p ayin g more atten-
tion that m orning than common, because I  didn ’t 
w ant to be too close to the track  i f  the train  hap-
pened to go by w ith her.

Q. Y ou r mother, is she affected in any w ay?
A . Y es, sir.

Q. W ell, which direction-did  you look? A . I  20 
looked both north and south.

Q. A n d how carefu lly  did you make your ob-
servations? A . W ell, I  ju st kept a steady watch 
and I  listened to hear the trains.

Q. W as there any w histle blown or bell rung?
A . N othing that I  heard at all.

Q. Could you hear? W ere you in a  position 
to hear? A . Y es, I  w as sitting righ t in front of 
the carryall.

Q. A n d w as there anything to obstruct your 30 
hearing in any w ay? A . No, sir.

Q. O r to obstruct the sound i f  there had been 
a noise? A . No, s ir; not that I  know of.

Q. Can you see, Mr. Cham bers? Can you see? 
H ave you got good eyesight? A . Yes, sir.

Q. Could you see down the track there? A . To 
where—

Q. I  mean could you see over to the track? A .
Y es, s ir ; p lainly. 40
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Q. D id  you  look there before the engine which 
caused the accident crossed the crossing? A . 
Y es, sir.

Q. D id that engine have any headlight? A . 
N ot that I  seen; no, sir.

Q. W ere you looking that w ay? A . Y es, sir.
Q. W h at w as your purpose in looking? A . 

10  W ell, on account of the train, fo r I  d id n ’t want 
to he too close there w ith m other i f  the tra in  went 
along; more so than common.

Q. W ell, in  looking fo r  the tra in  at night w hat 
did you look for?  A . W hat?

Q. I  say in looking down there that night for 
the train, or this morning, w hat did you look fo r ! 
A . I  looked fo r  the light and to hear the sound.

Q. D id you see or hear either? A . No, sir.
Q. N ow  to the east of this north-bound track, 

20 south o f Springw ood Avenue, w hat sort o f struc-
tures are there in there i f  any? A . W ell, there 
is buildings along there, there is an ice-house and 
a coal y ard  and different kinds.

Mr. A p p le g a te : W hich side ?
M r. Johnston: The east side and south 

of Springw ood Avenue.
Q. Is there any clear s p a c e  on the east side of 

the track  between there and M ain Street? A . No. 
s ir ; I  don ’t  think there is.

30 Q. W hether or not it  w as dark along there 
where that engine came that m orning, came from ? 

A . Y es, sir.
Q. W h at kind of a m orning was it, or night? 

A . T o the best o f m y knowledge it w as a starligh t 
night, no moon, but quite dark.

Q. H ow  long did you see the engine before it 
struck him? A . N ot at all. I  ju st seen the crash.

Q. D id you see it  a t the time it struck him? A , 
40 A t  the time that it  struck him ; yes. sir.
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W illiam  Cham bers— Cross

Q. W as that train  going slow or fast?  A . To 
thè best o f m y knowledge that train  w as going at 
the rate of forty-five miles an hour when it hit 
him.

Q. W as there any lights in the cars ? A . No, 
s ir ; not that I  seen at all.

Q. Y ou  remember that there w ere a couple of 
signal lights or sem aphores, I  believe they call 10  
them, aw ay down the track somewhere ; do you 
remember those high signal lights aw ay down to-
w ards Corlies A venue ? A . Y es, sir.

Q. D id they light the track up in any wav^ A
No, sir.

Q. A n d  did the ligh t that was aw ay  down there 
a t Corlies A venue light the track up so you could 
see anything? A . N ot so you could see anything, 
to the best o f m y knowledge.

20
CROSS-EXAMINATION by Mr. Applegate:
Q. Mr. T ilton  and you w ere good friends? A . 

Y es, sir.

Q. Did you have a  lantern on your wagon? A .
Yes, sir.

Q. Mr. Tilton had one on his, d id n ’t he? A .
Yes, sir.

Q. W h at kind o f a w agon did Mr. T ilton have ?
A. A sp ring wagon.

Q. W ell, w as it  a covered wagon? A . Y es, sir. 30
Q. A n d  did it  have a hood down in front that 

came down a little  w ays ? A . A  little  w ays ; yes, 
sir.

Q. A n d  had side curtains on and a covered top 
d id n ’t it?  A . Y es, sir.

Q. A n d the seat in Mr. T ilto n ’s wagon was 
about how fa r, would you say, back fio m  the 
dashboard? A . R igh t over the dashboard. 40
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W illiam  Cham bers— Cross

Q. So that it w as about a  foot then, he would 
be sitting back of the dashboard? A . No, s ir ; 
fo r  I  would judge he would be sitting righ t over 
the dashboard.

Q. W ith  his feet hanging out, do you mean? A . 
W ith  his feet hanging out on the swivel-trees.

Q. Y o u  don’t know w hat the w agon w as loaded 
10 with? A . The w agon w as loaded w ith potatoes 

and cabbage and rhubarb and stuff o f th at kind.
Q. Can you say whether the curtains extended 

out to the front opposite the dashboard or not? 

A . Y es.
Q. T h ey did? A . T hey did.
Q. Now about a block from  the railroad cross-

ing Mr. T ilton  passed you, did he? A . Y es, sir.
Q. A b ou t two or three hundred feet, was it? A . 

I  should judge so; yes, sir.
20 Q. Then his horse w as on a walk? A . Y es, sir.

Q. N ow  when the smash came how fa r  were 
you from  the crossing? A . I  should judge th irty  

or fo rty  feet.
Q. Then Mr. T ilto n ’s w agon w as about th irtÿ  

or fo rty  feet ahead of yours? A . Y es, sir.
Q. Now about how fa r  from  the track w ere you 

when you first commenced to look down the track? 
A . W ell, I  kept w atch of that as soon as we w as 
p ast the house, building on Springw ood Avenue, 

30 three or fo u r hundred feet aw ay from  it.
Q. A n d you  can get a p retty  good view  down 

the track  clear from  that com er, ca n ’t you? A . 
Y es, s ir ; there is nothing to hinder you from  see-
ing over v e ry  near to Corlies Avenue.

Q. A n d  C orlies A venue is w hat, some fifteen or 
sixteen hundred feet? A . Y es, s ir ; I  should 

think so.
Q . P e r h a p s  m o r e  t h a n  t h a t ?  A .  P e r h a p s  m o r e

40 than th at; yes, sir.
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W illiam  Cham bers— Cross

Q. Y on  remember the light over Corlies A v e -
nue ? A . Y es, sir.

Q. The electric arc light? A . Y es, sir.
Q. Could you see that light that night? A . No, 

sir.
Q. C ou ldn ’t see that at all? A . F o r  I  d id n ’t 

look fo r  that light.
Q. So you d id n ’t see it, don’t  remember seeing 

it? A . I  don ’t  remember seeing it. I don’t know 
w hether it  w as lit or not.

Q. A n d did you look to see w hether the signal 
lanterns w ere lighted? A . No, sir.

Q. Y o u  d id n ’t look to see that? A . I  d id n ’t see 
that. T h at was not concerning me, to see whether 
the railroad lit  up or not.

Q, A n d you don’t know whether they were 
lighted or not, do you? A . No, sir.

Q. Do you remember the a r c lig h t  over Spring- 
wood A venue? A . No, s ir; not at that time.

Q. Y ou  d on ’t remember w hether that was 
lighted or not, do you? A . No, s ir; but I  don’t 
think it w as there at that time.

Q. Y ou  don ’t think it was there? A . I  don’t 
think it w as there, to the best of m y knowledge, at 
that time.

Q. D id you hear the tra in  before the crash 
came, Mr. Cham bers? A . No, sir.

Q. Y o u  w ere th irty  or fo rty  feet aw ay from  the 
crossing when the crash came? A . Y es, sir.

Q. A nd you d in ’t hear any noise up to the time 
o f the crash? A . No, s ir; not till the time of the 
crash.

Q. A nd yet you w ere listening? A . Y es, sir.
Q. A n d looking? A . L istening and looking.
Q. W as there anything there, Mr. Chambers, 

in your w agon or about the w agon that would in-
terfere  w ith your hearing? A . No, sir.

10
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I r a  Johnson-— D irect

Q. Y o u r  w agon made no noise?. A . M y w agon 
m ade no m ore noise than a slight noise that a 
horse would make on that road.

Q. W h at kind o f a road is it, a gravel or sandy 
road? A . No, s ir ;  it  is a brick street.

Q. A  brick street? A . Y es, sir.
Q. So there is no reason that you know of why 

JO you could not have heard the train? A . No, sir.
Q. A ll  that you know is  that you d id n ’t hear it? 

A . A ll  that I  know I  d id n ’t  hear it.
Q. U n til the crash came? A . Y es, sir.
Q. No side lights? A . No, sir, not that I  seen.
Q. A n d you saw no ligh t on the train  w hatever, 

I  think you said, d id n ’t you? A . No, sir, no ligh t 
w hatever.

Q. Y o u  d id n ’t, in fact, of I  recollect your testi-
m ony co rrectly  know that the rtain  w as there 

20 until the crash came? A . I  d id n ’t know the
Q. U ntil the crash came? A . I  d id n ’t know the 

tra in  w as there until the crash came.
Q. No fron t lights? A . No, s ir; not that I

seen.
Q. N o rear lights? A . No, s ir; not that I  seen.
Q. Y o u  d id n ’t  see any lights at all? A . D id n ’t 

see no lights at all.
Q. A n d  the w agon that Mr. T ilton  was in did 

not stop at any time while he w as ahead of you 
30 until the crash came, did it? A . No, s ir ; not a f-

ter he le ft  Springw ood, where he passed me on 
Springw ood.

I R A  JO H N SO N , sworn fo r  p la in tiff:

D irect-exam ination by M r. Johnston:
Q. H ow  old are you? A . Fourteen.
Q. W here w ere you on the m orning of J u ly  5, 

40 1910? A . A t  A sb u ry  P ark .
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Ira  Johnson— D irect

Q. A n d  who did you go to A sb u ry  P a rk  with 
that m orning? A . Mr. F isher. Do you know 
him.

Q. A n d  you are the boy he referred  to as hold-
in g  his h o rse ’s head? A . Y es, sir.

Q. Do you remember the accident that hap-
pened to Mr. T ilton  there at the Springw ood A v e -
nue crossing? A . Y es, sir.

Q. W here were you when that accident hap-
pened? A . To the h o rse ’s head.

Q. W ell, now, how near the railroad track were 
you? A . A bout fifteen feet from  the north-bound 
tracks.

Q. W h at first called you r attention to the fact 
that a tra in  w as coming, i f  anything? A . I  heard 
this noise.

Q. D id any one say anything to you? A . Mr. 
F ish e r there told me to get to the h o rse ’s head.

Q. A n d  w hat did you do? A . I  got to the 
h o rse ’s head then.

Q. H ow  close w ere you to the h o rse ’s head be-
fore  that? A . E ig h t down by her side.

Q. A fte r  you took hold o f the h o rse ’s head did 
you look in any direction or w hat did you do? A . 
I  looked to see the train  coming.

Q. Y ou  looked, w hat direction was that? W ell, 
w as it  tow ards the station or from  the station? 
A . F rom  the station.

Q. A n d  did you see the train? A . I  seen it just 
about a second before it hit the man, the wagon.

Q. D id you see the w agon and man? A . I 
d id n ’t  see the man but I  seen the wagon.

Q. A n d  where did the train  come from , I  mean 
before you saw it  ; do you know? W hat was there 
righ t there when you first saw it  to make it so you 
could see it?  A . P re tty  near under the light.
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Ir a  Johnson— Cross

Q. W h at light w as that? A . There w as a light 

righ t there by the post.
Q. B efore  it  came in the clear or in  the light of 

that electric light could you see it  when you 
looked out? A . No, sir.

Q. Y o u  say you looked down and saw  this com-
ing. W as there any headlight on that train  as it 

10 came up in the light? . A . Not" as I  saw it there

w a sn ’t. # .
Q. W ere you  looking at it? A . Looking right

at it. . .
Q. H ad you been there righ t in that position to r

how long, righ t there where you w ere fo r  how long 
p rior to this? R igh t near, righ t there by your 
wagon, how long had you been there ? A . W h y, as 
soon as we got there I  went alongside the horse 
and stayed alongside the horse and to her head.

20 Q. W ell, was there anything to hinder you look-
ing down the track south, where this engine came 

from ? A . No, sir.
Q. D id  the w histle blow or the bell ring? A . 

N ot as I  heard.
q  W ere  you  in a place where you could h ear i t . 

A  Y e s  sir.
Q. Do you  rem em ber the train  going on b y  you, 

going on up north, crossing the avenue? A . W bll, 
I  w atched it  till it  got across the crossing and

30 then I  didn ’t notice it  any more.
Q. W ell, a fte r  it  got across the crossing, yes. 

W ell, w ere the cars lit  up? A . No, not as I  seen.

C R O S S -E X A M IN A T IO N  by M r. A p p legate:
Q. Y o u  w ere standing by  the h orse ’s side then? 

A  Y e s  sir.
Q. W liat did he say to you? A . T old  me to get

40 to the h o rse ’s head.
\
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Ira  Johnson— Cross

Q. W ell, had you heard the train  then at that 
tim e? A . I  heard it ju st about the time he spoke.

Q. D id you look down the track before you 
went to the h o rse ’s head? A . I  don’t remember 
now w hether I  did or not.

Q. Y o u  say you d id n ’t hear any noise at all until 
M r. F ish er told you to go to the horse? A . Yes, 
sir.

Q. W ell, do you remember looking down the 
track  at all a fter M r. F ish er told you that? A . 
Y es, sir.

Q. W ell, did you look down before you got to 
the h o rse ’s head? A . W ell, I  got there and took 
hold o f her .and then looked down the track.

Q. W here w as the train  then when you looked? 
A . I  d id n ’t see it  then.

Q. Y ou  d id n ’t see 'it then? A . No,-sir.
Q. So that you stood to the h o rse ’s head a little 

while before the train  got to the crossing, do you? 
A . A bout a second or so.

Q. H ow long? A . I  mean a minute or so.
Q. A n d when did you first see the train? How 

fa r  w as it from  the crossing when you first saw 
it? A . I  don ’t know how fa r  it  was.

Q. Y o u  didnh  see any ligh t at all, I  think you 
said? A . I  did not.

Q. N ot a bit? A . No, sir.
Q. Y o u  d id n ’t even see any sparks flying in the 

air from  the smoke-stack, did you? A . No, sir; 
not as I  seen.

Q. N ot a thing? A . No, sir.
Q. Do you remember seeing any lights on the 

signal posts o f the railroad com pany along the 
railroad tracks south of Springw ood A venue? A . 
I  never noticed.

Q. N ever noticed those? A . I  never noticed.
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Conover B row er— D irect

D IR E C T -E X A M IN A T IO N  by Mr. Johnson:
Q. Ira , yon have answ ered a question now two 

w ays. Y on  said yon heard the noise a second be-
fore and then yon said a minute before it  struck 
the wagon. N ow  w hat do yon mean, a second or 
a minute? A . A bou t a minute, I  meant.

10

C O N O V E R  B R O W E R , sworn fo r p la in tiff:

D irect-exam ination by M r. Johnston:
Q. W here w ere you located in the m arket with 

you r berries at the time o f the accident? A . R ight 
alongside of where M r. F ish er stood.

Q. W ere you the second w agon from  the curb? 
A . Y es, sir.

2 q  Q. I  mean from  the sidewalk, rather, and how 
fa r  w ere you from  the sidewalk, the north side-
w alk  o f Springw ood A venue? A . J u st a little 
over the w idth of a wagon.

Q. H ow  fa r  from  the railroad righ t of w ay? A . 
A b ou t fifteen feet, fifteen or tw enty feet, not over 
that.

Q. W ell, w hat do.you mean by that now? W hat 
do you mean? Ju st tell us w hat you mean? A. 
F rom  the track the train  came down on, I mean, 

gQ from  where we stood.
Q. D id you hear the train  coming? A . I never 

heard it till ju st about the wink of your eve before 
it struck the wagon.

Q. W hen you heard it what did you do? A . I 
looked right away.

Q. W ell, where did you look, in w hat direction? 
A . Looked righ t at the train, righ t on the cross- 

40 ing, for I  w as righ t by it.
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Q. D id yon see it  when you first looked there?
A . Y es, sir.

Q. W ell, where w as it coming from ? A . Com-
in g  from  the south, going north.

Q; W hs there any headlight on it? A . I  never 
seen none. I  looked and I  never seen no headlight 
and no light of any kind.

Q. D id you see the w agon when you looked up?
A . Y es, sir.

Q. W here w as Mr. T ilto n ’s wagon? A . Com ing 
righ t on the track, righ t ahead; both there right 
together.

Q. H ow  w ere his horses ? A . On a, walk.
Q. D id you .see him? A . Y es, s ir; he sat up 

on the seat board, righ t over the foreboard, sitting 
righ t up there driving.

Q. Y ou  saw  the t ia in  go on up north, did you, 
past you? A . Y es, sir. 20

Q. A s  it passed you were there any lights in the 
cars? A . None in the cars. I  seen the light in 
the firebox as she went by, shining out o f the fire-
box door.

Q. D id you see any other lights on that train 
except from  the firebox ? A . T hat is the only light 
I  seen.

Q. N ow w as there any w histle blown or bell 
rung? A . No, s ir; I  never heard any.

Q. W ere you in a position where you could hear 30 
it?  'A .  I  certain ly  was, yes, sir.

Q. H ow  long had you been out in this position 
where you could hear them before the accident?
A . Oh, quite a while. I  must have been there a 
h alf hour, standing righ t around there.

Q. W as there anything to prevent you from  
hearing it? A . No, sir.

Q. W ere you try in g  to hear it?  A . Y es, sir; 40
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we would alw ays be listening fo r the train  when 
we have our horses headed np next to that side 
track there.

Q. W ere you that m orning1? A . Y es, sir.
. Q. B efore  this accident, I  should say  before the 

train  came up, w ere you listening? A . Y es, sir.
Q. A n d this m arket at the time of the accident, 

2Q do you know whether there w ere m any wagons 
in the m arket at that time ? A . Quite a few , quite
a. few  wagons in there.

Q. H ave you any idea of the num ber or can you 
give us any idea? A . I  should judge there was 
somewhere around fifty  w agons in there.

Q. A s  the train  went- by  was she* running quiet 
or did she make a noise when she went by? A . 
V e ry  still, v e ry  still.

Q. H ow  fa st would you say, Mr. B row er, that a 
2 q  horse walked at an ordinary gait?  A . H e would 

walk, well, about three and a h a lf miles, four 
miles.

Q. T his te rr ito ry  along the track, along the ra il-
road right o f w a y  south o f Springw ood Avenue 
east o f the railroad track, w hat is there in there? 
A . I t  is all filled up.

Q. D id you ever notice— did you notice that 
m orning w hether it  w as -dark  or not about this 
tim e? A . A  dark morning, v e ry  dark.

3 Q Q. I f  a headlight had been on that train  would 
you have seen it, M r. B row er? A . I  certainly  
would when it w as com ing righ t like that.

Q. D id the train  back down? A . Y es.
Q. W ere there any lights in the cars when they 

backed down? A . No lights, no, sir.
Q. D id you go to the front of it  to see w hether 

it  had any headlight or not? A . I  w as righ t up 
against it, righ t close to it.



45

Conover B row er— Cross

Q. D id it have any headlight then? A . N ever 
saw  any.

Q. Y o u  d id n ’t go np in front of it, though? A. 
N ot righ t exactly  in front, no.

C R O S S -E X A M IN A T IO N  by Mr. A p p legate:
Q. W hen you saw the w agon it w as coming on 

the track? A . Com ing righ t on the track ; yes, 
sir.

Q. Did yon see the w agon stop at any point? 
A . No, sir.

Q. Y ou  saw  the horses com ing on a walk? A . 
Com ing on a walk, yes, sir.

Q. T hat they w ere w alking? A . The common 
gait, you know, o f a horse.

Q. Y on  saw them coming on the track? A . Just 
w alking up on the tra c k ; yes.

Q. A n d  they were then w alking? A . Y es, sir. 
T h ey d id n ’t stop from  that time on they walked 
until the train  struck them.

Q. Y o u  h ad n ’t seen them stop prior to that 
time? A . No, sir.

Q. Mr. T ilton  was' fam iliar w ith that crossing, 
was he not, M r. B row er? A . Y es, he has crossed 
it several times.

Q. In the nighttim e? A . Y es.
Q. A n d  when you approach Springw ood A v e -

nue crossing, M r. B row er, from  the west, the same 
direction that Mr. T ilton was approaching the 
crossing, you can see p retty  w ell down the track, 
ca n ’t, you? A . Y es, s i r ; down around on the other 
side.

Q. I t  is all open, is it ? A . Y es, sir.
Q. A n d  about how fa r  back from  the track 

do you think that you can see down, a block? A . 
Oh, yes.
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N icholas B rokaw — D irect

Q. Y o u  can see down to Corlies A venue, ca n ’t 
y o u 1? A . Y es, s ir; v e ry  near.

Q. D id  you see any lights along the track? A . 
N othing only these little  signal lights.

Q. Y o u  saw  no sparks coming from  the locomo-
tive  sm okestack? A . No, sir.

Q. Saw  nothing in the w ay  o f a ligh t on the 
j q  train? A . S aw  nothing in the w ay of a light.

Q. A n d  d id n ’t see two w hite lights on the front 
o f the engine, on either side? A . No, sir.

Q. A n d  you say  you saw no headlight? A . 
N ever saw no headlight.

Q. There has never been a flagman there at 
night that you can remember? A . No, sir.

Q. A n d  the gates have never been operated at 
night that you know of? A . No, sir.

Q. A n d  you go across that w a y  frequently  at 
2 q  night? A . Oh, yes, y es; crossed that w ay  lots 

o f times.

R E -D IR E C T -E X A M IN A T IO N  by Mr. John-
ston:

Q. D id you notice how fa r  that light from  the 
arc ligh t went down the track? A . N ot v e ry  far, 
ju st the light around; d id n ’t go v e ry  fa r  down, 
shoot a ligh t v e ry  fa r  off.

30

N IC H O L A S  B R O K A W , sworn for p la in tiff:

D irect-exam ination by Mr. Johnston:
Q. W ere you  down at A sb u ry  P a rk  on Ju ly  5, 

1910? A . Y e s , sir.
Q. W h at w ere you doing down there? A . S'dl- 

40 in g  berries.
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N icholas B rokaw — D irect

Q. H ow  near Springw ood Avenue? A . I  was 
the second w agon from  Fisher.

Q. To the north? A . T ow ard s the depot.
Q. A n d  how near the track were you? A . 

W hy, about seven or eight feet, eight or ten, some-
thing like that.

Q. D id you see the accident? A . I  d id n ’t see it  . 
ju st at the moment that it made the noise, but j q  
righ t as soon as I  could step to the track I  saw . 
it, that is all. M y w agon top— or F is h e r ’s wagon 
top, I  couldn’t  see it  ju st at the moment, but saw 
it right aw ay quick afterw ard s ju st as soon as 
I  took a few  steps.

Q. *What did you see? A . Ju st saw the loco-
m otive and the train  as it  went by.

Q. D id the train  have any headlight on it?  A .
I  d id n ’t see any, no,̂  sir.

Q. D id  the cars have any lights in them? A . 9n 
No lights.

Q. W ere you where you could see? A . Yes, 
s ir ; I  stepped righ t out to the track  and looked 
righ t at it,

Q. Now, before this, M r. B rokaw , had there any 
w histle blown or bell run? A . I  never heard 
nothing; no, sir.

Q. W as there anything to prevent you from  
hearing? A . N othing that I  know o f; alw ays had 
heard them when they came. Cq

Q. I  mean from  this same direction? A . Y es, 
sir.

Q. W ere you listening fo r  a bell or whistle 
that m orning? A . W ell, we alw ays listen for 
trains, because our horses stand in a bad place 
and it  m ostly scares them, runs righ t up in front 
o f them, you know ; alw ays p ayin g  attention to 
trains when they come down. 40
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Q. W ere you that m orning? A . Y es, sir.
Q. W h at kind o f a m orning w as it, M r. B ro -

kaw? A . I t  w as still and dark, p retty  dark.
Q. Did this tra in  make much noise? A . I  

d id n ’t  hear nothing till I heard it  strike this w agon 
and made this noise like an explosion.

Q. D id you go up there by it ? A . Backed right 
IQ up near, up in fron t o f us again.

Q. D id it have any lights in the cars then? A . 
No lights, no, sir.

Q. W ere you up to the fron t of it? A . I  d id n ’t 
step around to the fron t of the engine, no. I  saw 
the engine as she went by, and the rest o f the 
train, the cars.

Q. D id you see an y reflection from  the head-
light? A . D id n ’t see no light at all, only ju st a 
little  ligh t on the bottom  from  the firebox or some- 

20 thing like that.
Q. Y o u  know the territo ry  south o f Springw ood 

A venue, do you not? A . Y es.
Q. A n d east of the tracks, between there- and 

M ain Street? A . Y es, sir.
Q. W h at is that filled w ith? A . On the east 

side ?
Q. Y es?  A . W hy, it  is all buildings and board 

fences, as fa r  as C orlies Avenue, I  think it is, 
the name of the avenue.

30 Q- W h at effect does that have as to darkness? 
A . M akes it  dark.

Q. W as there anything a fte r  you le ft the ligh t 
o f the arc light or anyw here on the south o f it 
until you got up to the track  so you could see an 
engine com ing up? A . No, I  d id n ’t look. I  
couldn’t  see by  m y w agon up the track  ju st then 
until I  stepped out and a fter  the train  went by I 
d id n ’t look.40
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Q. I  was talking about the condition of the 
track, i f  there w ere any lights down the track? 
A . W hy, there is little switch lights or something 
up somewheres about that high (indicating).

Q. Do they make any light on a train, light up 
the engine? A . D o n ’t make much o f a light, no. 
T hey are a little  small light. Y on  could w alk out 
and see them all right, that is all, see little lights 
there down low.

Q. W hen did you see this engine and train, 
how long before the accident?

The C ou rt: He said he d idn ’t see it be-
fore the accident.

A . S aw  it a moment afterw ard s, probably about 
three seconds from  the time it  made the explo-
sion, or two seconds; ju st while I  could take a 
couple of steps.

C R O S S -E X A M IN A T IO N  by Mr. A p p legate:
Q. M r. B rokaw , you w ere the third w agon from  

Springw ood Avenue, w eren ’t  you? A . The sec-
ond.

Q. M r. F is h e r ’s was the first wagon? A . Mine 
was n ext; yes, sir.

Q. H ow  close w ere those wagons together, Mr. 
F is h e r ’s and yours? A . Oh, m aybe fo u r or five 
feet, som ething like that.

Q. A n d  would all the wagons stand about four 
or five feet apart? A . Som ewhere about; yes, sir.

Q. Do you mean that you w ere between F is h e r ’s 
wagon and yours ? A . Y es, sir.

Q. Y ou  stood in between, did you? A . Stood 
in between; yes, sir.

Q. W h at w ere you doing in there, Mr. Brokaw ? 
A . W ell, I  w as unloading m y berries, and this 
five foot opening we have, w e set out berries there

10
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N i c h ol a s B r o k a w — C r o s s

1 0

2 0

t h r o u g h. S o I  w a s i n b e t w e e n, a li t tl e w a y s f r o m

t h e t r a c k s o I  c o ul d s e e. _,
Q. W h e r e w a s B r o w e r ?  A . H e w a s o n t h a t

s t r e e t s o m e w h e r e s b y t h e w a g o n.  ^
O B u t y o n w e r e b u sil y e n g a g e d m u nl o a di n g 

t h e w a g o n ? A . U nl o a d i n g t h e w a g o n. W h e n t h e

c r a s h c a m e I s t e p p e d o u t.
Q. Y o u d i d n’t h e a r t h e t r a m  c o m i n g ? A . J N o,

Q. T h e fi r s t t h i n g y o u h e a r d w a s t h e c r a s h ? 

A . T h e c r a s h, y e s, si r.
q   A n d w hil e y o u w e r e u nl o a di n g t h e w a g o n 

y o u w e r e n o t li s t e n i n g f o r t r ai n s, w e r e y o u ? Y o u
w e r e b u s y u nl o a di n g t h e w a g o n ? A . W e a r e al -

w a y s li s t e n i n g f o r t r a i n s, b e c a u s e w e 

a t t e n d t o t h e h o r s e ; i t i s s o cl o s e t o t h ei r h e a d s, 

y o u k n o w ; al w a ys li s t e n i n g f o r t r ai n s.

Q. S o t h a t t h e l o c o m o ti v e r e a ll y w e n t b y y o u

b e f o r e y o u s a w i t ? A . O h, n o.

Q. T h a t i s, i t w a s j u s t g o i n g b y y o u, y o u h a v e 

s ai d ?  A . I t w a s g oi n g a li t tl e sl a n ti n g w h e n I 

s t e p p e d o u t, b u t h a d n’ t g o t b y. I t w a s g oi n g t o -

w a r d s m e a li t tl e w h e n I s t e p p e d o u t a n d s a w it.

O.  Y o u r vi e w o f t h e a p p r o a c h i n g t r a m , 1 t hi n £ 

y o u s ai d, w a s o b s c u r e d s o m e w h a t b y F i s h e r s 

w a g o n t o p ?  A .  A b o u t t h e ti m e i t s t r u c k I 

c o ul d n’t s e e i t j u s t t h e n f o r t h e c o r n e r o f hi s

3 0  ^ Q ^ B u t  w h e n y o u t h r e w y o u r e y e s u p, h a vi n g 

h e a r d t h e c r a s h, y o u l o o k e d al m o s t s t r ai g h t o u t, 

d i d n’ t y o u ? A . I t o o k ki n d o f o n e s t e p a n d s a w 

i t c o m i n g.  I t h a d n’ t g o t p a s t m e o r g o t e v e n 

w i t h m e y e t. S h e w a s g o i n g a li t tl e t hi s w a y ( m -

d i c a ti n g ). ■ . .  .  - J  ^
0 H o w f a r b a c k di d t h e t r a i n b a c k a f t e r i t h a

r u n a c r o s s t h e c r o s si n g ? A . W ell, s h e c a m e b a c k

4 0 a b o u t e v e n w i t h t h e m a r k e t.
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H a rry  B ishop— D irect

Q. H ow  m any cars w ere there in this tra in ! A . 
W h y, I  think it w as either three or four, some-

thing like that.
Q. D id yon see any sparks from  the locomotive 

stack! A . D id n ’t see nothing, no, sir.
Q. D id n ’t  see any ligh t at a ll!  A . No light at

all.

H A R R Y  B IS H O P , sworn fo r  p la in tiff:

D irect-exam ination by M r. Johnston:
Q. M r. Bishop, w hat is yonr business! A . 

N igh t watchm an fo r  the m erchants of A sbu ry 

P ark .
Q. Do you remember an accident that happened 

at Springw ood A venue on J u ly  5, 1910! A . Y es, 20

sir. - a t
Q. W here w ere you when you heard it !  A . 1

was a t Cookman A venue and M ain Street. About 
two blocks from  the accident.

Q. W h at did you first hear, M r. B ish op ! A . I  
first heard the crash, som ething being broken.

Q. H ad you heard the train  before th at! A .
No, s ir; I  ju st come up Cookman Avenue.

Q. H ad you heard a whistle or a bell rin gin g!

A . No, sir. 30
Q. W ere you where you could have heard it if  

it  had blow n! A . I  think I  could have heard it; 

yes, sir.
Q. D id you see that tra in  a fterw ard s! A . Yes, 

sir.
Q. W ere there any lights in the tra in ! A . Not 

that I  saw.
Q. D id you see the engine! A . No, sir. 40
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A lv in  B. O liver— Cross

Q. Y o u  d id n ’t go up to the engine? A . I  did 
not..

Q. W hen you saw that train  did you see any 
lights anyw here about it  on the train  itse lf?  A . 
No, s ir ; not in that position I  w as in I  d id n ’t.

A L V I N  B. O L IV E R , sworn fo r  p la in tiff:

D irect-exam ination by M r. Johnston:
Q. W h at is your business? A . R eporter for 

A sb u ry  P a rk  P ress.
Q. W here w ere you at that time of the acci-

dent? A . W e w ere w alking across L ib erty  
Square, where the postoffice is now, and we 
noticed an engine stop at the station, and it  was 

20  a' peculiar w reckage on the front of it that called 
our attention to it.

Q. T his L ib erty  Square is one of the squares up 
there near th e .sta tio n , is n ’t it? A . I t  is the 
square north next to the s ta tio n ; yes, sir.

Q. D id you notice any lights on the engine ? A . 
I  did not; no, sir.

Q. Or anyw here in the cars ? A . There w ere no 
lights in any o f the cars.

30  C R O S S -E X A M IN A T IO N  by M r. A p p le g a te :
Q. Y ou  d id n ’t see a w hite ligh t on either side of 

the fron t o f the engine, a small w hite light? A . 
I  think the w reckage w ould have obscured it.

Q. No, but did you? A . I  did not; no, sir.
Q. B u t the w reckage m ight have obscured it i f  

it had been there? A . Y es, sir.
Q. So that you w o n ’t  say  they w ere not there? 

A . No, sir.40
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W alter P itten ger— D irect

Q. D id yon say that you saw no headlight? A .
I  saw  no headlight; no, sir.

Q. D id you look? A . I  looked; not purposely 
to see whether there was a headlight or not.

Q. A n d  when you say now that you saw no 
headlight you are speaking now from  your recol-
lection? A . R ecollection; yes, sir.

Q. Y o u r attention was not called specifically to j q  
it at that time? A . No, s ir ; I  w alked from  there 
back to where the man w as on the track. I  saw 
him ly in g  there.

W A L T E R  P IT T E N G E R , sworn fo r  p lain tiff:

D irect-exam ination by Mr. Johnston:
Q. W h at is your business? A . H uckster at the 2q  

shore in the summer time.
Q. D id you see this accident to Mr. Tilton on 

Springw ood A venue? A . Y es, sir.
Q. W here w ere you at that time, Mr. P ittenger?

A . W h y, m y horse stood about the third rig  
down, I  think, on the east side. I  w as over back 
o f M r. C on over’s wagon.

Q. W here did you say  you stood, in the rear 
of your w agon? A . No, s ir; I  was over by Mr. 
Conover ’s wagon. 30

Q. W here w as M r. C on over’s wagon? A . It 
was, I  think, about the third one down on the west 
side, his horse standing tow ards the railroad.

Q. D id you see the accident itself?  A . No, sir;
I  heard the crash and I  started up by the side of 
his w agon and ju st about that time I  saw the 
body fa ll off the engine.
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W alter P itten ger— Cross

Q. D id the engine go by yon? A . Y es, s ir ; the 
engine w as going b y  and I  saw  this body fa ll 
o f f .

Q. T his body w as Mr. T ilton  w as it  not? A . 
Y es, sir.

Q. N ow  did the engine have any headlights on 
it  or any lights that yon could see? A . N ot that 

10 1  noticed at all.
Q. D id yon look righ t directly at it? A . Yes,, 

s ir ; it  w as, because I  saw  him fa ll from  the fro n t 
of the engine.

Q. A s  the cars went by did th ey have any 
lights? A . No, sir.

Q. D id you see this train  a fte r  it had stopped? 
D id you go up there? A . W ell, I  d id n ’t go to 
the head of it, I  w as alongside of it.

Q. D id it  have any lights in the cars? A . No,

20 s i r *
Q. N ow  before that, M r. P itten ger, w as there 

any w histle blown or bell rung? A . No, sir.
Q. W ere you in a position to hear it  i f  it  had 

been? A . Y es, sir.
Q. D id you hear the train  at all before it  struck? 

A . No, sir.
Q. D id n ’t  hear it before it struck? A . No, sir.
Q. A n d  as it  came by was it a loud or was it a 

quiet tra in ? A . G oing along quietly.

C R O S S -E X A M IN A T IO N  by Mr. A p p leg ate:
Q. Mr. P itten ger, you say the tra in  was running 

along q u ie tly ; you mean after the crash? A . Y es, 
sir.

Q. Y o u  d id n ’t  hear the brakes being put on, on 
the result of the brakes being put on the tra in ? 
Y o u  d id n ’t hear the tra in  coming to a standstill 
grin din g along the tracks? A . D id n ’t hear it  at 

40 all.
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D avid Conover— D irect

Q. D id n ’t  p articu larly  notice it? A . D id n ’t 
notice i t ; no, sir.

Q. B u t it  m ight have been? A . M ight have 
been.

Q. A n d yon d id n ’t hear the whistle or bell, you 
say? A . No, sir.

Q. A n d  that is all you mean to say? A . Y es, 
s ir  1Q

Q. T hat you d id n ’t hear it? A . No, s ir; I  did 
not.

Q. Y o u  are not w illing to sw ear that it was not 
blown or rung, are you? A . I  d id n ’t hear it.

Q. Y ou  didn ’t hear it; that is all? A . No, sir.
Q. A n d you were over by  where, C on over’s? A . 

Y e s , over the opposite side.
Q. T o help hold the horse? A . Y es, sir.
Q. W h at w as the horse frightened at? A . The 

tra in , 2 q

Q. The approaching train? A . Y es, sir.
Q. Y o u  d id n ’t hear the train? A . No, s ir; I  

d id n ’t hear it until the crash.
Q. The horse evidently did? A . Y es, sir.

D A V ID  C O N O V E R , sworn fo r  p la in tiff:

D irect-exam ination by Mr. Johnston:
Q. W ere you down to the scene of this accident 

on J u ly  5, 1910? A . I  don ’t  remember the date. 
I  w as down there the date of the accident.

Q. W h at w ere you doing down there? A . H ad 
a load o f produce.

Q. N ow did you see the train  at all before the 
accident? A . No, sir.

Q. D id you hear it a t all? A . No, sir. 40
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D avid Conover— D irect

Q. W here w ere yon at the time of the acci-
dent? A . I  w as at m y h o rse ’s head, righ t along 
the railroad track.

Q. A n d  about how near w as that to this track 
where the train  went by? A . I  suppose tw enty 
feet.

Q. D id  you hear any sound before the crash? 
j q  A . No, s i r ; I  never heard a thing until I  heard the 

era sip
Q. W ell, when you heard the crash w hat did 

you do? A . W ell, I  looked. X ju st seen this dark 
object going by, seen no light, everyth ing was 
d a r k ; it  w as a v e ry  dark night, anyhow.

Q. Y o u  looked down and saw  this engine? A . 
I  seen this d ark  object. I  couldn’t tell whether 
it  was a passenger train  or w hat train.

Q. W as there any light on the engine? . A . 
E very th in g  w as all dark a fte r  the crash.

Q. No light? A . No light.
Q. A n d  as the cars w ent by was there any 

ligh t in the cars? A . I  d id n ’t  see any ligh t at 
all.

Q. N ow  when you stood there along the track 
ju st before the accident w as there anything to 
p revent your hearing any sound from  where this 
train  came from  south? A . No, sir.

Q. W as there any obstruction between you and 
the south where the train  came up? A . N othing 

30  a t all.
Q. H ow  fa r  could you have looked down that 

track  where you w ere in the daytim e? A . W ell, 
I  should think I  could see down nearly  to Corlies 
Avenue.

Q. W as there any bell rung or w histle blown? 
A . I  d id n ’t hear any.

Q. W ere you listening fo r anything, fo r  noises 
40 or trains? A . No, s ir ; I  w a sn ’t listening fo r  any.
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D aniel A y re s— D irect

C R O S S -E X A M IN A T IO N  by M r. A p p legate:
Q. Mr. Conover, you d id n ’t hear anything then 

until you heard the crash? A . I  did not.
Q. N ot hearing anything until you heard the 

crash, you d id n ’t look down the track before the 
crash, did you? A . I  did not.

Q. A n d  you are not able then to say whether 
or not there w as a headlight on the locomotive 
before the crash or not, are you? A . No, sir.

Q. A n d i f  there w as no light on the locomotive 
as to the headlight a fte r  the crash the light m ight 
have been put out as the result of the collision, 
m ight it  not, fo r all you know? A . W ell, I  don’t 
know about that.

R E -C R O S S -E X A M IN A T IO N  by Mr. Apple- 
gate :

Q. Do you rem em ber a sign-board there with a 
notice as to when the flagm an is on duty? A . 
Y es, sir.

Q. A n d that sign-board specifies the hours when 
there is no flagm an there, doesn ’t  it? A . Y es, sir.

Q. A n d  the time at. which the accident occurred 
w as w ithin the time noticed on the sign-board as 
being no flagm an there? A . Y es, sir.

Q. A n d  the same as to the -gates being not 
operated; that is so, is n ’t it? A . Y es, sir.

D A N IE L  A Y R E S , sworn fo r  p lain tiff :

D irect-exam ination by Mr. A p p legate:
Q. W ere you down there near Springwood 

A venue at this m arket a t the time o f the acci-
dent? A . Y es, sir.
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D aniel A y re s— Cross

Q. W h at w ere yon doing there, Mr. A y re s  ? A . 
H uckstering, had a load down there.

Q. D id you see the accident? A . No, sir.
Q. H eard  it, did you? A . Y es, sir.
Q. W here w ere you at the time, M r. A yres?  

A . I  w as about the fourth  or fifth  w agon on the 
opposite side.

j q  Q. T h at is on the w esterly  side o f the m arket? 
A . Y es, sir.

Q. W h at did yon hear first? A . H eard  the 
crash.

Q. D id you see the train  before it came? A . 
No, sir.

Q. D id you hear any bell or w histle? A . No, 
sir.

Q. W ere you in a position to hear a bell or 
w histle or train  i f  it  had made a noise com ing up 

2 q  from  the south? A . Y es, sir. I  was standing 
right back of m y wagon.

Q. H ad you heard it before? A . L ots of tim es; 
yes, sir.

Q. W hen you heard the crash w hat did you do? 
A . I  looked up and saw the train  go by.

Q. D id you see the engine? A . Y es, sir.
Q. A n y  ligh t on it? A . No, s ir ; I  d id n ’t see 

any light.
Q. A n y  light in the cars ? A . I  d id n ’t see any. 

2 Q Q. B u t before the crash you were not p ayin g  
any attention? A . No, s ir ; I  was not p ayin g  any 
attention.

C R O S S -E X A M IN A T IO N  by Mr. A p p leg ate :
Q. Y o u  d id n ’t look down the track before the 

crash came? A . No, sir.
Q. A n d therefore you are unable to say posi- 

40 tively  whether there w as a bell rung or a w histle
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Charles W ood— D irect

blown or not? A . W ell, i f  there had been I  
could hear it.

Q. B u t you r attention was nod called to the 
fact, was it? A . No, sir.

Q. Y o u  w ere not listening fo r  a bell? A . No.
Q. A n d  you were not listening fo r a whistle?

A . No, sir.
Q. A n d  you say that you saw  no light a fter j q  

the crash? A . I  never saw no ligh t a fter  the 
crash.

Q. D id you look fo r a light p articularly? A . 
W ell, I  looked righ t up and saw  it go by.

Q. S aw  the train  go by ? A . Y es, sir.
Q. B u t the engine was by before you saw the 

front of the engine? A . No, ju st as it  got along-
side o f me I  saw  it, right in front o f me.

Q. Y ou  d id n ’t  see the front o f the engine, you 
ju st saw  the side o f the engine? A . The side; 9 q  
yes, sir.

C H A B L E S  W O O D , sworn for p la in tiff:

D irect-exam ination by Mr. Johnston:
Q. W h at is your business? A . Produce dealer.
Q. W ere you up to Springw ood Avenue or near 

there at the time of the accident? A . I  w as about q q  
65 feet east o f the crossing.

Q. D id you see the accident,. Mr. W ood? A .
No, s i r ; I  did not.

Q. W here w ere you? A . I  was with m y back 
to the crossing. I  was ju st straightening mv 
wagon a bit p rep aring to put a load in it.

Q. D id you hear the accident? A . I  did; yes, 
sir.. 40
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C harles W ood— D irect

Q. W h at did it  cause you to do? A . I t  caused 
m e.to  tell m y boy to jum p to the h orse ’s head, 
fo r  fe a r  he m ight get scared.

Q. W h at else did you do? A . W ell, I  ju st sim-
p ly  w aited to see w hat the trouble was. There 
wias -about a  second’s time, the train  came down 
back o f m y w agon and they were stopped close to 

IQ m y wagon.
Q. Did you see the train  going up? A . W hen I 

turned around I  seen the train  going on.
Q. W as that a light train  or a dark train? A . 

I t  w as a dark train.
Q. Y o u  saw  no lights a t all? A . 1 saw no lights 

at all.
Q. H ave you looked up and down that-crossing? 

Do you know how the space is filled in from  the 
east o f the railroad  over tow ards M ain street 

20 south o f Springwood' Avenue, w hether that is 
open or—  A . W ell, that is filled in p retty  well. 
In fact, it  is filled in, you m ight say, solid, from  

. that on up to Corlies Avenue.
Q. A n d  do you know w hat effect that has as to 

light or darkness, shadow or not on trains run-
ning from  the south on a dark night? A . W hy, 
it  would be dark. I t  would cause a person going 
down from  Springw ood Avenue, going tow ards 
M ain Street, it  would cause them to see i f  there 

3 Q w as a light, to cause them to see the light there 
distinctly.

Q. Y ou  have seen those semaphore lights, 
h aven ’t you? Y o u  saw those sem aphore lights- 
down there? A . Sw itch lights, you mean?

Q. Y es. A . Y es, sir.
Q. D o you  know w hether or not they ligh t up 

the track any? A . Oh, no; they don ’t light the 
track  up but v e ry  little.
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Charles W ood— Cross

Q. A n d  is there anything that lights that track 
a fte r  you get out of the range of the light at 
Springw ood Avenue? A . There certainly is not. 
I  should ju d ge that ligh t would go about one 
hundred feet from  the arc light, would throw 
about from  one hundred to one hundred and fifty  
feet.

Q. Y o u  have exam ined that, have you? A . I 
have.

Q. W ith  the p articu lar view  of stating that? 
A . Y es.

Q. A n d outside of the rays o f that light all 
the w ay  down the track  is there anything that 
lights up the track? A . There is not.

Q. D id you hear any w histle or bell that night? 
A . I  certain ly  did not, and I  had good reason for 
know ing that.

Objected to.
Q. W ere you listening fo r  it, I  mean? A . I  

certain ly  was.
Q. Could you have heard it? A . I  certainly 

could.
Q. A s  the train  came up and went by I  want to 

ask you w hether that was a  quiet train  or a train 
that made a noise? A . It  surely m ust have be^n 
a quiet train  fo r  I  d id n ’t hear it.

C R O S S -E X A M IN A T IO N  b y  Mr. A p p legate:
Q. W h at w ere you doing before the crash? A. 

A s  I  said before, I  was gettin g  read y to put m y 
load off.

Q. Y o u  w ere attending to your wagon, w eren ’t 
you? A . Y e s  sir.

Q. Y ou  d on ’t know whether there was any light 
on the tra in  before the crash or not, do you? A. 
I  couldn’t say.
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W illiam  Cham bers— D irect

G E O R G E  M A R T IN , sworn fo r  p la in tiff:

C R O S S -E X A M IN A T IO N  by Mr. A p p leg ate :
Q, Y on  know there w as an arc ligh t at Spring- 

wood A venue? A . Y es, sir.
Q. A n d  the obstructions that you refer to as 

existing on the easterly  side of the righ t of w ay  of 
2Q the railroad com pany and south of Springfield 

A venue, they fill in the entire space, do they, from  
¡Springfield A venue down to M ain Street? A . Y es, 
sir.

Q. T h ey run out, do they, flush w ith the right of 
w a y  o f the railroad  com pany? A . Y es, sir.

Q. So that a  person in  order to see beyond 
those obstructions has to get beyond the line of 
the obstructions them selves? A . W ell, yes.

20  R E -D IR E C T -E X A M IN A T IO N  by Mr. John-
ston:

Q. W ell, Mr. M artin, those obstructions do not 
run out to this north-bound track all the w ay, 
do they? A . No, sir.

Q. I  ask you whether or not there is not a 
switch between any obstructions ¡and' the north-
bound track? A . There is.

Q. I  ask you whether or not a person standing 
here on this p latform , righ t here along the plat- 

3 Q form  o f the righ t o f w ay, could see down the 
north-bound track? A . Oh, yes.

Q. H ow  fa r  distant, do you think? A . Oh, 
quite some distance. I  should im agine one hun-
dred or two hundred feet.

W IL L IA M  C H A M B E R S , re-called fo r plain- 
40 t iff  :
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D irect-exam ination by Mr. Johnston:
Q. W as there anything about that load of vege-

tables o f M r. T ilto n ’s that night that made an ex-
tra  noise or rattlin g  noise? A . No, sir.

C R O S S -E X A M IN A T IO N  by Mr. A p p le g a te :
Q. This w agon o f Mr. T ilto n ’s, the wheels had 

iron tires, did they not? A . i  don’t know whether 
they w ere iron or steel. T hat I  couldn’t answ ei.

Q. W ell, a hard  substance, iron or steel? A. 
Y es, sir.

A D M IS S IO N
I t  is adm itted that the n im  i n »ii,Qri__ ~i dtli 

o f the railroad  right of w ay a t  the Spring- 
wood A venue crossing is 66 feet; that 
Springw ood A venue is 50 feet w ide; and 
the roadbed of the crossing is planking; 20 
that the distance between the w est rail of 
the south-bound track to the east rail of 
the north-bound track is 17 feet; that it 
is 30 feet from  the beginning o f the plank 
crossing on the w est to the east rail 
o f the north-bound tra c k ; that the distance 
between Springw ood Avenue ¡and Corlies 
A venue is 1765 feet.

P hotographs o f locus in quo (admitted in 
evidence and m arked E xhib its 1 , 2 and 3, 30 
respectively  fo r  defendant.

H O R A C E  B. B A N N A R D 1, re-called fo r  defend-
ant:

D irect-exam ination by Mr. A p p legate:
Q. M r. Bannard, you are in the employ o f the 40
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N ew  Y o rk  & L on g B ranch Railroad C om pany! 

A . I  am.
Q. A s  engineer o f m aintenance o f w ay? A . 

Y es, sir.
M ap o f locus in quo made by witness ad-

m itted in evidence.
Q. W h at lights are there, M r. Bannard, along 

IQ the righ t o f w ay  o f the New Y o rk  & L on g Branch 
R ailroad  looking south tow ards Corlies Avenue, 
i f  any, or were the night o f the'accident? A . The 
light in two semaphore autom atic signal stands, 
one to the right o f the north-bound track and one 
to the le ft o f the south-bound track, about mid-
w ay between Springw ood and Corlies A venues; 
the lam ps attached to the various switch stands 
which w ere opposite the points o f the switch on 
Springw ood Avenue.

20 Q. W h at is the width of the so-called m arket-
place? A . I t  would be about 60 feet from  the 
easterly  right o f w ay  line.

Q. 219 feet w est of Springw ood A venue, as one 
approaches the crossing. H ow  fa r  can one see 
south? A . To the p ile  o f lum ber o f M r. Lew is, 
about 1,000 or 1,200 feet.

Q. A n d  as you get to the w esterly  line o f the 
righ t o f w ay  o f the railroad  company, looking 
south, how fa r  can one see? A . A t  a point 32 

3 Q feet, m easured along the center o f Springw ood 
A venue, from  the w est ra il o f the south-bound 
track, a clear v iew  o f a north-bound approaching 
train  can be had for 3,425 feet.

Q. A t  a  distance o f 16 feet 2 inches from  the 
w est ra il o f the south-bound track a clear view  
o f the north-bound approaching tra in  can beHiad 
at w hat distance? A . 4,310 feet, 8 inches.
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H E N R Y  J ..G A R R I T Y , sworn for defendant:

Direct-exam ination by Mr. A p p legate :
Q. W h at is your business ? A . Sign w riter and 

theatrical.
Q. W ere you in A sb u ry  P a rk  the m orning of 

J u ly  5, 1910? A . Y es, sir.
Q. Betw een 3 and 4 o ’clock that m orning where 

were you? A . I  was coming from. A llenh urst and 
walked the railroad track to where P a rk  H all is 
in A sb u ry  P ark. T h at is Summerfield Avenue.

Q. H ow  near is that to Springw ood Avenue 
crossing? A . W ell, it  is four blocks.

Q. A nd did you see the train  that caused the 
.accident to Mr. T ilton? A . Y es, sir. I  heard it 
blow at Corlies Avenue. T hat is w hy I  stepped 
off the track  at Summerfield.

Q. A n d  how m any times did she blow? A . The 
regu lar blasts. Three blasts. She goes mm-mm- 
mm-mm (indicating fo u r blasts) lik e 'th at.

Q. D id you hear her blow more than once? A . 
Y es, sir; a fter  I  was off the track.

Q. H ow  long ¡after you heard the first series of 
blasts did you hear it  blow again, i f  you did hear 
it ? A . H a lf w ay up the block.

Q. D id you see the locom otive? A . Yes, sir.
Q. D id it  have a headlight? A . The headlight 

and1 two little white lights in front.
Q. W here w ere they on this locom otive? A . 

Below  the headlight.
Q. On which side? A . One on each side of it.
Q. W as you r attention ¡at that time called to the 

accident? A . Y es, they had a funny thing on the 
fron t o f it. T here was a top o f a wagon and 
a bunch o f beets there all loaded w ith beets.

Q. Did you see any other lights about the train,
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other than the ones that you have -mentioned ?' A . 
N ot from  the fron t o f the tra in  I  d id n ’t.

Q. W ell, a t any other point? A . W ell, that is 
a fte r  I  got down to the other end, when they 
backed down. I  saw «their pilot lights on the 
train.

Q. W h at color lights w ere they? A . T hey w ere 
IQ red and on the side they w ere green, and look at 

them from  behind they w ere red. T hat is when 
they backed down.

Q. A n d  a fte r  the train  stopped did it move in 
either direction, while you were there? A . F irs t  
they picked that stu ff off, the top o f the wagon, 
and put it  again st that flaghouse, and then backed 
down.

Q. H ow  fa r  did it back down? A . W ell, I  
walked. The train  crew ran back and I  walked 

20  back before the train  pushed back.
Q. H ow fa r  did the train  back down? A . Cook- 

m an Avenue.
Q. A n d  the rest o f  tlie train that you saw was 

there a fte r  it  had backed down ? A . South o f 
Cookman Avenue.

Q. N ow  you say you heard a whistle, did you 
hear any bell? A . Y es. sir.

Qi. W hich did you hear first, the w histle or the 
bell? A . The w histle at Corlies Avenue first.

30 Q- W hen did you hear the bell? A . W hen the 
train— -well, when it stopped at the north end, 
where I  looked at the load that w as on the front 
o f it.

Q. W as the bell ringing at that time? A . Y es, 
s i r ; at that time it  was.

Q. Did you hear the bell ringing p rior to tlie 
time the train  stopped? A . Oh, yes. I  had hear 1 

40 it, because that is w hy I  stepped off the tra k.
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Q. H id yon step off the track  on account of the 
w histle or on account o f the bell? A . On account 
o f both.

C R O S S -E X A M IN A T IO N  b y  Mr. Johnston:
Q. W ell, you  say  you heard w hat first? A . I 

heard the three toots of the whistle down there 
and saw  the headlight.

Q. Y ou  d id n ’t hear the train  ? A . I  couldn’t help 
but h ear the train  when I heard that toot.

Q. W h at did you say, you saw the headlight? 
A . O f the locom otive, yes, sir.

Q. A fte r  you first heard the w histle ? A . I  first 
heard the w histle and looked down the track and 
then saw the headlight.

Q- Hid you say  that on your direct-exam ination 
that you saw  the headlight? A . I  certainly did.

Q. Y ou  certainly did, that you saw  the headlight 
first off when you heard the whistle, did you say 
that? A . Saw  the headlight when 1 heard the 
whistle.

Q. W hen you first heard the whistle, that you 
looked down the track and saw the headlight 
first? A . The question has never been asked me. 
No, s ir ; I  heard the w histle and looked down the 
track. The question was never asked me.

Q. B id n ’t  you say  it  was all dark down the 
track? A . I  d id n ’t ever say anything about dark-
ness.

Q. B id n ’t  you say you got off the track now 
because you heard the whistle ? A 4 Y ou  bet your 
life  that is w hat I  said.

Q. Y ou  got o ff the track because you heard the 
w histle ? A . T h at is  w hy I  said I  got off the track.

Q. Y o u  d id n ’t  get off because you saw  the head-
light, did you? A . I got off because I  heard the 
w histle and saw  the headlight.
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Q. Y on  say yon went down here and saw this 
engine w ith  som ething on it?  A . Y es, Sir.

Q. Y ou  saw  some lights1 shining? A . I  d id n ’t 
see no lights shining. There w as three lights on 
the engine.

Q. Y ou  saw  some lights on the front o f the en-
gine, you say? A . Y es, sir.

10 Q- W ell, w hatever there w as on the fron t of that 
engine d id n ’t cover up the lights on the front 
o f the engine at all? A . No, because when I  saw 
that thing, this thing ly in g  doubled over this w ay, 
it  w as the top of a  w agon all right, the top o f a 
body, and it was all fu ll o f beets, and it  had me 
guessing fo r  a  minute whether I  w as seeing 
things.

Q. H ow  did you come to take account o f stock 
o f the lights ? A . I  railroaded fo r  years w ith the 

20  News Com pany an d I  thought it peculiar that a 
train  should stop there when it  was not sche-
duled, and1 I  saw  the white lights and I  knew it 
w as a special, that is why.

Q. Did you see all the lights righ t aw ay? A. 
C ertainly. T h at is w hat I  first looked for.

Q. A ll three lights? A . Y es, sir.
Q. W here w as-this w agon cover at that tim e? 

A . I  didn ’t see the w agon cover. T here was a. 
hedge there. I  was w alking up behind the hedge 

30  and I  wondered w h y the tra in  should stop there, 
because the bell was ringing ju st as an ordinary 
tra in  would.

Q. B u t you told us about the w agon cover fa ll-
ing o ff when I  asked you about the lights. A . 
T h at w as when I  came down to the end o f the 
hedge there, and when he started  to pull back his 
train  there and it fe ll over there, it  was loaded 
w ith beets.

Q. T h at showed you those two lights? A . 
40 Showed w hat two lights?
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Q. On the train. A . I saw them first, because 
it  m ust have been leaning over. The hedge is 
about that high (indicating) and I d idn ’t pay 
much attention to w hat was in fro n t until I  came 
down to the fliaghouse from  around the hedge 
and then I  saw w hat it was.

Q. Then the cover d idn ’t obscure any of the 
ligh ts at all, w a sn ’t over any o f the lights on 
the engine? A . There was three lights that I 
saw.

Q. I  say the cover d id n ’t in terfere w ith any of 
the lights there at all on that engine? A . Not 
when I  seen it;  no, sir.

Q|. I t  h ad n ’t been rem oved when it  first came 
up there, had it? A . It  couldn’t be removed, be-
cause it w a sn ’t  removed until it  got there.

JO H N  K N E IR U M , sworn fo r  defendant:

Direct-exam ination, by Mr. A p p le g a te :
Q1. M r. K nierum , whereabouts do you live ? 

A . A sb u ry  P ark.
Q, A nd w hat is you r business? A . Butcher.
Q. W ere you in A sb u ry  P a rk  Ju ly  5, 1910? A. 

Y es, sir.
Q. A n d  w hereabout in A sb u ry  P ark  were you 

about 3 or 4 o ’clock in the m orning of that day? 
A . W ell, we generally  get to w ork about 2 o ’clock 
between 2 and 3 o ’clock in the morning, and I 
was on F a r le y ’s corner.

Q. Is it  south or north o f Springw ood Avenue? 
A . N orth is Cookman Avenue, you know and the 
other w ay is M ain Street, and this is the corner 
o f M ain and Cookman. I  was sitting there w ait-
in g  fo r  the store to open.
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Q. Do yon recall an accident that occurred at 
Springw ood Avenue crossing that m orning? A. 
Ye®, sir.

Q. Y o u  called attention to the accident. A . W e  
w ere sitting righ t there in the corner atid we 
heard a whistle.

Q. A n d  you heard the crash that distance? A . 
2Q Y es, s ir ;  that is p retty  near three blocks aw ay, 

big, long blocks.
Q. H ow  m any tim es did you h ear this w histle 

blow? A . W e ill I  must have heard it  a  couple 
of tim es anyhow.

Q. D id you hear it  more than once? A . Y e s , 
s ir ; I  did. I  heard it  more than once.

Q. H ow  m any times did you hear the w histle 
blow ? A . Tw o times.

Q. W ell, about how long to the best of your 
20 judgm ent? A . W ell, we heard it  aw ay down the 

line. I t  m ust have been two or three seconds.
Q. D id you hear any bell that night? A . Y es, 

sir.
Q. D id you hear a w histle? A . Y es, sir.
Q. A nd how long did you hear a bell ringing? 

A . W e heard it  till she stopped.
"Q . W hich did you hear first, the bell or the 

w histle? A . The whistle first.
Q. H ow  long a fte r  you heard the w histle did 

3 Q you hear the bell? A . I  don ’t know. I t  seemed to 
me it  kept rin gin g right along.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. D id you see M r. Bishop there? A . Mr. 

Bishop w as a little below there, by the restaurant 
somewhere®— by the restaurant, that is right.

Q. H e w as in a  position to hear then better 
40 than you  were, w a sn ’t he? A . W ell, I  d on ’t know
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th at his hearing is better than mine. I  couldn’t 
tell that..

Q. I  say  he was in a position to hear even bet-
ter  than yon? A . I  guess so. I  don’t know.

F R A N K  J O N E S , sworn fo r  defendant:

D irect-exam ination by Mr. A p p legate:
Q. Mr. Jones, whiat is you r business? A . E n -

gineer on the P ennsylvan ia  R ailroad.
Q. A n d w ere you the engineer on the train  that 

struck M r. Tilton, who is the nominal p lain tiff in 
this -suit? A . Y es, sir.

Q. W h at sort o f a train  w ere you running that 
m orning? W as it a  regu lar or extra  or special or 
w hat? A . A n  extra passenger train.

Q. W ere the coaches em pty or occupied? A . 
E m pty.

Q. W here did you come from , Mr. Jones? 
W h ere did your train  make up ? A . B road Street 
station,. Philadelphia,

Q. A n d you were bound fo r  where? A . Long 
Branch, N ew Jersey.

Q. W h at time did you leave Philadelphia? A. 
1 2 :59 p. m., J u ly  5th.

Q. A r e  you fam iliar w ith the crossings along 
the N ew  Y o rk  <& L ong Branch Road? A . Y es, sir.

Q. Do you know where Corlies A venue is? A . 
Y es, sir.

Q. Do you know where Springw ood Avenue is, 
Springw ood A venue crossing? A . Y es, sir.

Q. A s  you ran your engine that night over the 
N ew  Y o rk  & L ong Branch R ailroad C om pany’s 
tracks and p rior to the accident did you have a 
headlight? A . Y es, s ir; and it  was burning.
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Q. W here did yon ligh t the headlight? A . In 
the y ard  at Philadelphia before we moved the en-
gine. ft M $ 1 11

Q. W hich side o f the cab were you on? A . The 
righ t side.

Q. A re  yon able to tell from  y o u r position, or 
w ere yon that m orning able to tell from  yon r po- 

20 sition  in the cab whether you r light w ent out or 
not? A_ Y es, sir.

Q. D id it  go out? A . No, sir.
Q. W as yonr headlight lighted at the time of 

the accident? A . Y es, sir.
Q. Did you have any other lights on the engine 

than the headlight? A . Y es, sir.
Q. W hereabouts? A . On the le ft  side fro n t o f 

the engine.
Q. W ell, w hat did you have there? A . Classi- 

20 fication light, which denotes we are an extra train.
Q. W h at color ligh t is it?  A . W hite.
Q. W h at sort o f ,ai ligh t is it, w hat sort o f a 

lantern? A . A  b u ll’s  eye lantern, that is, glass in 
it, at a  distance enlarges the light.

B y  the C ou rt: Q. W here did you say that was? 
A . On the le ft side front o f the engine, below the 
headlight.

B y  Mr. A p p legate  : Q. Does that ligh t throw  
any light ahead? A . No, s ir; not to throw  any 

30  light on the track, but it can be p lain ly  seen from 
the fro n t o f the engine.

Q. W as there any other light on the engine? A. 
N ot on the fro n t o f it ;  no, sir. In the cab we 
have a gauge lamp, a  very  sm all one, only shows 
bn the gauges.

Q. W ell, any other ligh t .about the engine ? A . 
A  red lam p and w hite lam p in  the cab that we 

4 Q use in case we need it.
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Q. A  lantern is that? A . Tw o, a  red one and 
a w hite one.

Q. Two lam ps? A . Y es, sir.
Q. W hereabouts in the cab are they placed?

A . T hey are placed on the le ft  side, we usually 
ca rry  them. A t  that time they were carried in 
front of the firem an’s box. T hey can not be seen 
outside.

Q. Can not be seen? A . No, sir.
Q. A t  w hat rate o f speed w ere you running1 

ju st p rior to the accident or at the time of the 
accident? A . T h irty  miles an hour, as near as I  
can judge.

Q. T h irty?  A . Y es, sir.
Q. Did you see the w agon and team before you 

struck it? A . No, sir.
Q. Did you see any light upon that wagon or 

team  before you struck it? A . No, sir. 20
Q'. I f  there had been a light on the right-hand 

side o f the wagon, would that ligh t have been to-
w ards your engine as that w agon was crossing 
from  the w est to the east? A . Y es, sir, it would.

_ Q. W ould you have been able to see it?  A . No, 
s i r ; I  would not.

Q. W h y? A . B em use the engine cuts off my 
view.

Q. W h at so rt o f a  bell did you have on your 
engine that m orning? A . The regulation bell. 30

Q. A n d  was your bell ringing p rior to the ac-
cident? A . Y es, sir.

Q. H ow long p rior to the accident was it  ring-
ing? A . W ell, there is a road crossing before 
we come to that road crossing where this acci-
dent happened, and it w as rin gin g before we came 
to that and d id n ’t stop ringing until a fte r  we 
passed the road.crossing where the accident hap- An 
pened.
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Q. A n d  whose duty is it  to rin g  the bell? A . 
I t  is m y dnty to rin g  it  i f  the fireman is not in 
a  position to ring it.

Q. W ho ran g it  that m orning? A . I  rang it 
before. I  ran g it while the fireman was w orking 
until the time when he w as not busy, and then 
he ran g  it  a fter that.

2Q Q. I  mean p rio r to the accident. Y o u  said a 
moment ago that the bell w as ringing from  about 
the crossing, the first crossing before you 
reached Springw ood Avenue crossing? A . Y es, 
sir.

Q„ Now who w as rin gin g it  .tat that time? A . 
T he fireman was ringing it  a t that time.

Q. Did you  rin g  it  at any time between that 
crossin g and the crossing where the accident oc-
curred? A . No, the fireman was ringing it  all 

2 q  the time.
Q. H ow  is that bell rung, by a rope? A . Y es, 

one on each side of the engine.
Q. H ow  do you know that bell was ringing at 

that time? A . W ell, I  seen the fireman sitting 
on the le ft side. I  seen him ringing the bell.

Q. Y ou  saw  him ringing it? A . A nd I  heard 
the bell ringing.

Q. N ow  was there a w histle blown before you 
reached the Springw ood A venue crossing, prior 

q q  to the accident? A . Y es, sir.
Q. W ho blew the w histle? A . I  did.
Q. W h ere did you blow it? A . A fte r  I  passed 

Gorlies A venue, before I came to that avenue 
there, Springw ood Avenue.

Q. D id you blow fo r that crossing before reach-
in g it? A . Y es, s ir; I  blew fo r  this crossing at 
the w histlepost before I  come to this.

Q. A n d  how fa r  is the whistle-post from  the 
40 crossing? A . I suppose it  is a thousand feet.
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Q. H ow  m any blows did yon give it? A . Four 
b lasts o f the whistle, two long ones followed by 
two short. T h at is  the signal that we use at every 
•oad crossing.

Q. Now, a fter passing Corlies Avenue, where 
did you again blow, i f  you did? A . I  blew the 
w histle a fter passing Corlies fo r  that Springw ood 
Avenue.

Q. C a n ’t you indicate so that the ju ry  w ill have 
some comprehension about how fa r  you w ere from  
Springw ood A venue crossing, whether you were 
a hundred feet or a thousand feet or two thou-
sand feet or w hat? A., Oh, I  should say about 
nine hundred feet or a thousand feet, in that 
neighborhood. Y ou  see that is a  hard thing fo r 
me to tell exactly, how m any feet I  am.

Q. A n d  how m any times did you blow it? A . 
B low ed the w histle four times.

Q. A n d w hat did you do as soon as you fe lt the 
ja r  and heard the noise? A . I  applied the emer-
gency brakes on the train  instantly.

Q. D id you blow any whistle? A . No, sir.
Q. Ju st before the crash or at the crash? A. 

No, sir.
. Q. W h at did you do a fte r  you brought your 

engine to a standstill? A . I  got off and went to 
the fron t o f the engine and looked a t it.

Q. W as this headlight lighted? A . Y es, sir.
Q. W as the white light that you have referred 

to lighted? A . Y es, sir.
Q. Then w hat did you do a fte r  looking at your 

engine? A . Rem oved the stuff from  the front 
o f it.

Q. A n ybody there at that time? A . The fire-
man.

Q. A n yb od y else? A . The conductor, as soon as 
I  stopped.
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Q. D id n ’t you back down? A . N ot an inch.
Q. W ould n ’t  you have stopped at A sb u ry  B ark  

i f  it had not been fo r the accident? A . No, sir.
Q. Do you know w hat sort of coaches you had 

on the train  th at m orning? A . F ou r Pullm an 
cars ahead and seven coaches, wooden.

Q. Do vou know the length o f the P ullm an cars ? 
10 A . 70 feet.

Q. A n d  w hat is the length o f the coaches, i f  
you know? A . 60.

B y  the C o u rt: Q. W h at is the length o f your en-
gine? A . A bout 40 feet. I  am not exact on that. 
I  never m easured it.

Q. Engine and tender? A . Y es, sir.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. Y ou  w ere not on a regular train  then? A. 

20 T his w as an extra.
Q. D id you shut off the steam from  this train  

before you reached this crossing? A . Y es, I  shut 
the steam off about probably a mile, three-quar-
ters o f a mile, maybe, before I  came to this 
crossing.

Q. Shutting off the steam produces a quiet 
train, doesn ’t it? A . No, the rumble o f the train  
is ju st the same.

Q. B u t I  mean there is no puffing or sparks, is 
30 there? A . The engine is  not puffing when the 

steam is shut off.
Q. A nd doesn’t it make and don’t you know 

that it  makes a  quieter train  w ith the steam shut 
off than w ith it  on? A . Y es, the tra in  runs 
quieter w ith the steam  shut off.

Q. Can you give me any particu lar time that 
you blew fou r w histles before that road crossing? 

40  A . A n y  p articu lar tim e?
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Q. Y es. A . A t  the road crossing before I  came 
to the road crossing in question I  blew the 
whistle.

Q. W ell, I  mean other days. A . I  blow the 
w histle at the road crossings every day that I  am 
on the train, at the road crossings.

jQ. T h at is w hy you say that you do it all the 
time, that is your p ractice; is that it !  A . T hat is 10 

our business, that is a ll; we are supposed to do 
it and we do it.

B y  Mr. A p p legate: Q. W ho lighted the head-
light on the locom otive! A . I  lit it.

Q. A nd who lighted the side light that you re-
ferred  to as the classification lig h t! A . I  lit that.

W IL L IA M  H. D U N B A R , sworn for defend-
ant : 20

D irect-exam ination by Mr. A pplegate:
Q. W h at is your business! A . Firem an.
Q. A nd w ere you a fireman upon the 5th day of 

Ju ly, 1910! A . Y es, sir.
Q. W ere you in the cab w ith M r. Jones that 

m orning! A . Y es, sir.
Q. Do you remember whether or not the head-

light on the engine was lighted when you left 
P h ilad elp h ia! A . Y es, sir. 30

Q. W ho lighted i t !  A . The engineer.
Q. A n d  w as there any other ligh t on the en-

g in e! A . Y es, sir.
Q. O utside! A . Y es, sir.
Q. W h e re! A . Glassification light.
Q. W hereabouts is that located ! A . L e ft  side.
Q. L e ft  side, did you s a y ! A . Y es, sir.
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Q. W h at sort of a light is that? A . W ell, it 
is a sm all light w ith two round glasses into it.

Q. W h at color light? A . Tw o w hite and two 
green.

Q. Do you remember the accident that occurred 
that m orning? A . Y es, sir.

Q. W hereabouts did it  occur? A . W ell, I 
20 d id n ’t  know at the time. Since I  have been here 

I  learned it  w as Springw ood Avenue.
Q. A n d  as you approached Springw ood A v e -

nue that m orning ju st prior to the accident was 
yo u r headlight lighted? A . Y es, sir.

Q. H ow  do you know it w as? A . Because I  
got o ff to see it the first thing as soon as we 
stopped.

Q. W as it lighted when you looked at it? A. 
Y es, s ir; also one classification light.

20 Q* A s  you approached the crossing in question 
that morning, Mr. Dunbar, was there a bell rung? 
A . Y es, sir.

Q. W ho rang the bell? A . I  did.
Q. A n d where did you commence to rin g  the 

bell fo r  the Springw ood Avenue crossing? A . I  
should judge righ t aw ay a fter we le ft this avenue 
here (in d icatin g).

Q. Y ou  mean the avenue ju st before Spring- 
wood' Avenue crossing? A . Y es, sir.

30 Q. W a s the bell rung interm ittently or con-
stan tly  from  that tim e? A . C onstantly until we 
stopped.

Q. W as it ringing at the time of the collision? 
A . Y es, sir.

Q. W as there a w histle blown that night prior 
to the accident? A . Y es, sir.

Q. W ho blew the w histle? A. The engineer. 
40 Q. A n d where w as the w histle blown? A . I
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couldn’t say exactly, but somewhere a fter we 
passed Corlies Avenue.

Q. A nd how about before Corlies Avenue? A. 
It was blow ing also-.

Q. H ow  m any blasts? A . F ou r times, two 
long and two short.

Q. A nd a fte r  p assing Corlies Avenue how 
m any times w as it  blown? A . F ou r times.

Q. Tw o long and two short, the same w ay? 
A . Y es, sir.

* Q. Do you remember how m any cars there were 
in the train  that night? A . Y es, s ir ; four P u ll-
mans and seven coaches.

Q. D id you see this w agon with which your 
engine collided before the accident? A . No, I 
d id n ’t see it, ow ing to the fa ct that I  had ju st got 
up from  the bright fire-box and m y eyes had not 
got accustomed to the darkness yet.

Q. W ere  you aw are that there w as a wagon on 
the crossing before you fe lt  the ja r  o f the col-
lision? A . No, sir.

Q. H ow  fa st w as your train  running at the 
time of the collision? A . I  judge about th irty  
m iles an hour.

Q. A fte r  the tra in  stopped did the train  back 
down tow ards Springw ood Avenue crossing? A. 
No, sir.

Q. Do you know w hether there were any lights 
on the rear car o f the train? A . I  couldn’t say.. 
I  w as not back there.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. Y ou  know the effect of your headlight, don’t 

you, on the track? W h at effect does the headlight 
have on the track? A . V e ry  little.

Q. D oesn ’t reflect down on the track in front 
o f you? A . V e ry  little.

10

20
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40
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Q. W ell, as a m atter of fact it  does light up 
the track  in front of you some, doesn’t i t !  A . 
N ot v e ry  m uch; v e ry  little, oftentim es.

Q. D o n ’t the rails gleam  ahead of the engine so 
that you can see the gleam  of the rails ahead of 
the engine on a dark night A . N ot from  the 
headlight; no, sir.

10  Q- W here does the gleam  of the ra il come from  
as you ride in an engine! A . Y o u  can see the 
gleam  of the ra il from  one coming opposite but 
not going w ith you.

Q. Then you say that the headlight does not re-
flect downward at all on the tr a c k ; is that i t ! A . 
I t  does to a  certain  extent but not so that we can 
see it behind.

Q. C a n ’t you look up ahead' o f your engine and 
know that the headlight is lit  because o f the re- 

20 flection you see going ahead of you, the same as 
a bicycle lamp or an automobile lam p; do you 
say th a t! A . The w ay I  generally find out, I  see 
the number p late on the side.

Q. W h at do you m ean! A . The number o f the 
engine.

Q. Oh, on the side o f the lantern, the lig h t! A . 
Y es, see the reflection o f the light on those 
glasses.

Q. I  am going to ask you now whether or not 
30 the reflecting of the headlight o f the engine does 

not reflect out some la tera lly  and ahead of that 
engine through the darkness. A . N ot unless you 
are in a place where it  has som ething very  close 
to shine on.

Q. A nd then on a dark night do you tell me that 
you can not look ahead o f  you, looking up ahead 
of the track  and know w hether you have got a
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headlight on or not on your engine? A . O ften-
times I  have found it the case that you couldn’t.

Q. A  dark night, now, understand. A . Y es, a 
dark night.

Q. It has no effect then upon the darkness of 
the a ir ahead o f you, the atm osphere ahead of 
you, the space ahead of you? A . No, s ir; because 
you h av en ’t anything fo r  it to shine on except j q  
darkness.

Q. Y es, except darkness, of course; and that 
is the reason I  ask you. It does have the darkness 
to shine on, doesn ’t  it? A . Y es, but it doesn’t 
have any background to shine on.

Q. H ave you ever ridden in an automobile at 
night? A . No, sir.

Q. O r have you ever had a lantern on a bicycle 
at night? A . N ot one that would show any light, 
not v e ry  fa r, no. 20

B y  the C o u rt: Q. W h a t kind of a light do you 
use in the headlight, w hat kind1 of a lam p? A. 
T here are some polished and others that have 
been polished that have got ve ry  dark, a tin re-
flector.

Q. I  mean gas or oil lamps. A . Oil burners.
B y  Mr. Johnston: Q. B u t the reflector is be-

hind so as to throw  the. light forw ard, is n ’t  it?
A . P rovid in g  the reflector has a bright finish it 
m ay; yes, sir. 30

Q. W ell, d id n ’t you have a reflector on this 
light? D id he have any reflector on this light to 
throw  this light forw ard, have a reflector behind 
it? A . H e has a reflector, yes, but it  was not 
polished.

Q. Then w hat do you mean, that this was a dull 
light? A . No, it shone all right but it d idn ’t—

Q. Do you mean the reflector was dull, it was a
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dull reflector? Is that w hat you mean? A . It 
w as to a certain extent.

Q. I t  w as a dull reflector to a certain extent on 
that light that night so that you d id n ’t  know that 
you had a light on until you got off a fter the acci-
dent and looked up to see whether you had a light 
on or not? A . Y es, I  could see the light by the 

j q  number plates on the side, see those v e ry  plain.
Q. I f  you knew you had a light by the number 

plates on the sides, as you say, w hy did1 you say 
a few m inutes ago th at you went, around the first 
thing you did, to look up and see i f  the ligh t'w as 
lit?  A . Because it  is custom ary to see that all 
ligh ts are lit.

Q. Y es, M r. Dunbar, but i f  you already knew 
it and had known it all the time up the track why 
did you have to w alk around to see to prove w hat 

20  you a lread y knew? A . W ell, I  d id n ’t exactly 
have to w alk there.

Q. W h y did you say that the first thing you did 
w as to w alk around and look up to see whether 
that ligh t w as lit? A . Because I  couldn’t see on 
both sides at the same time, to see whether all 
the lights w ere lit  or not.

Q. Do you w ant that to stand for your answer, 
that the first thing you did w as to look up to that 
headlight to see i f  it w as lit? Is that the answer 

3 Q you w ant to stand?
M r A p p le g a te : H e has answered it.

Q. Now,' Dr. Dunbar, the numbers were on your 
side so you could look out o f your window and 
see the numbers, see w hether it was lit or not ; 
that is so, is n ’t it? A . Y es, on both sides.

Q. Y o u  say that you had been on the fire-box 
ju st p rior to coming to this crossing. W hat do 
you mean you had been doing- in the fire-box ? 

40 A . P u ttin g  coal in.
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Q. T he engine w as running quiet that night, 
w as it  not, through that neighborhood'? A . No 
more so than any other train  shut off.

Q. No, that is true, no more than any other 
train  shut o ff; but I  ask you this question, whe-
ther a train  shut off, a light train  shut off, does 
not run quiet. A . T here is lots o f noise on an 
engine. I  couldn’t say how it  is outside. j q

Q. D o n ’t you know that it runs more quiet now 
than one that is not shut off? A . I  suppose it 
does.

Q. W h y don’t you say so?

R E -D IR E C T -E X A M IN A T IO N  by M r. Apple- 
gate :

Q. One question, please. W o n ’t you explain 
w hat you mean so that we w ill understand when 
you say  that the headlight furnishes no light? 20 
W h at do you mean by that? A . W ell, w hat I 
mean that out in front, where there is n ’t anything 
excepting the black mass, it does not show any 
reflection on the darkness, not so that you can no-
tice it ve ry  much. I  never took very  much notice 
of it, being behind the fire-box.

Q. Does the light throw n from  the headlight 
enable you to see an object on the track ahead of 
the light? A . I t  would have to be v e ry  close and 
a v e ry  bright headlight to do so. 30

Q. W h y is a headlight put on a train, for the 
assistance o f the people in the engine or as a 
w arning to people on the tracks? A . W ell, for 
a w arning on the track  and to designate whether 
it  is a regu lar or extra  train, with the addition of 
classification lights.

Q. W hen you open the door o f the boiler to put 
in your coal is there any g lare or light that comes 
from  that? A . Y es, sir. 40
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Q. To any great extent? A . Y es, to a great 
extent when the fire is bright.

R E -C E O S S -E X A M IN A T IO N  by Mr. John-
ston':

Q. The glare  o f the fire-box, that w as behind 
the cab, the glare that came from  the fire-box; 

10 is n ’t that so? A . Y es, that is behind the cab.
Q. T h at is behind? The glare comes from  be-

hind, doesn’t it?  I t  doesn’t reflect ahead, does it? 
A . No, -sir.

B y  Mr. A p p leg ate: Q. Does it reflect up to-
w ards the heavens? A . Y es, sir.,

B y  Mr. Johnston: Q. W h at do you mean by re-
flecting up? A . I  have often noticed it  at n ight-
tim e‘when I  have been running along, the smoke 
and steam  that comes from  the cab that you can 

20 see ve ry  brightly  from  the fire-box door.
Q. Y es, at tim es when the door is open? A . A t  

the times the door is open, yes.
Q. Y o u r door w as not open a fte r  you le ft Cor- 

lies Avenue, w as it? A . No, sir.
Q. A nd you d id n ’t see anything especially—  

you couldn’t see anything from  that door a fter 
you le ft C orlies A venue either behind or in front 
o f the engine, could1 you? A . No.

Q. A nd do you pretend to say th at you could 
30 see fo r  sixteen or seventeen hundred feet any 

glare  that would go up from  the fire-box from  
the front? A . I  have oftentim es saw  it at least 
a mile aw ay.

Q. W h at would? D id the engine bu m  up at 
that tim e? A . No, s ir; d id n ’t require it to.

Q. Y o u  have seen a mile aw ay the glare of the 
fire-box from  the front, have you? A . Y es, s ir; 
when the smoke and steam goes back it  shines on 

40 it-
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i

Q. The smoke and steam goes back! W here 
did any smoke and steam go from  this engine! A. 
From  the blower.

Q. It  w as shut off, w a sn ’t i t !  A . T he.throttle 
was but the blow er w a sn ’t.

Q. W a s n ’t the steam shut o ff!  A . No, there 
w as plenty o f steam going through the blower, 
also from  the air dome.

Q. W ell, Dunbar, can you say that there was 
a bit of reflection from  the fire-box in front of 
that engine that n igh t! A . N ot in front of the en-
gine, no.

Q. So that it could be seen up at Springw ood 
Avenue anyw here! A . There w a sn ’t any in front 
o f the engine, couldn’t be.

Q. W ell, I  mean so tnat it could be seen up on 
Springw ood Avenue anyw here.' Do you say that ? 
A . I  don’t  know whether it could or not.

Q. Do you say that it  rou ld! A. I  don’t know 
w hether it  could or not.

R E -D IR E C T -E X A M IN A T IO N  by Mr. Apple- 

gate :
Q. Ju st one question that I  overlooked, Mr. 

Dunbar. H ow  far, i f  you know, how fa r  aw ay 
could the headlight of your locom otive be seen 
by a person in fro n t! A . W ell, the headlight we 
had on the engine that night I  think could be seen 
at least a m ile aw ay.

B y  M r. Johnston: Q. Y ou  think, but do you 
know ! A . Y es, I  know it could.

Q. W ell, being a dull l ig h t  it was not a strong 
light, w as i t !  Y o u  w ouldn’t  say fit w as a strong 
light, would y o u ! A . I t  w a sn ’t a h ighly polished 
light, no.

Q. W hen you say h ighly polished you mean a 
strong light don’t  y o u ! A . Y es, sir.

10
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B y  Mr. A p p legate: Q. B u t it could be seen a 
mil«? A . Y es, easy.

H O W A R D  M. H O R N E R , sworn fo r defendant;

2Q D irect-exam ination by M r. A p p legate:
Q. M r. H om er, w hat is your business? A. 

P assen ger brakem an of the Pennsylvania R a il-
road.

Q. A n d  w ere you  a passenger brakem an upon 
the m orning of J u ly  5, 1910? A . Y es, sir.

Q. W ere you a brakem an upon this extra  train  
that ran from  Philadelphia to L on g Branch? A. 
Y es, sir.

Q. A n d  w hat were your duties upon that train? 
20  A . W hy, m y duties w ere to w atch out fo r  the hind 

end, see that m y m arkers w ere lighted, and I had 
two lights in the re a r  car.

Q. W ere there any red lights on the rear of 
your train? A . Y es, sir.

Q. W hereabouts on the rear? A . There are 
two m arkers under our rear hood and they shine 
righ t out back, and any one coming up would see 
the green on each side and red in the rear.

Q. The red w as tow ard the rear? A . Y es, 
30  there would be green on each side and red in the 

rear.
Q. A n d could the green lights be seen from  the 

side? A . Y es, sir.
Q. W ho put those lights there that night? A . 

I  did.
Q. Do you remember the accident that oc-

curred at Springw ood A venue crossing? A . I  
40 d id n ’t know the name of the street at that time
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but afterw ard s I  heard that it w as called Spring- 
wood Avenue. I  remember the accident, yes.

Q. Do you remember w hether or not your 
lights w ere lit on the rear o f the train  as the 
rear o f  the train  crossed the crossing that night? 
A . Y es, s ir ; I  do.

Q. H ow  do you know it? A . Because every 
once in a  while I  would go to m y rear door and 
see that m y lights were burning all right.

Q. A n d when did you go to the rear door to 
see that the lights w ere burning before the acci-
dent occurred, how long before?' A . I  ca n ’t tell 
you exactly  where it was.

Q. W ell, how long before, whether it was min-
utes or hours or w hat? A . I f  I  remember right 
we made a stop at Jam esburg Junction fo r  orders. 
I  w as out flagging th e re ; and then at the time—

Q. W ere  the lights lit then? A . Y es, s ir; and 
at the time of the accident I  went right out 
flagging and of course I  could see m y hind end 
they w ere burning ve ry  bright there.

Q. T hey w ere burning ju st a fter the accident 
then? A . Y es, sir.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. Now, Mr. H orner, the lights that you had 

w ere red and green lights? A . Y es, sir.
Q. A nd1 white lights? A . No, sir; only what 

I  would use a w hite light to go out flagging with, 
m y red light.

Q. T hey w ere not fastened on the car? A. No, 
s i r ; I  had no white lights at all.

Q. T h ey could not be seen from  the front ?. A. 
Only the green that would shine on the rear end 
m arker. A n y  one com ing down alongside the 
train^cbuld see the green, any one w alking right 
close to the track.

10
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Q; Y on  mean w alking down alongside of the 
train, bnt yon would not notice it  700 or 800 

. feet up the track, near the front? A . I  don’t 
know as you would.

Q. A nd you didn ’t go around to see the other 
lights at all? A . No.

Q. Y o u  don’t know w hether they w ere lit or not 
10  or w hether the bell or w histle w as blown or rung? 

A . I  know there w ere two lights burning in the 
rear car, because I  lit them m yself.

Q. T hat is aw ay back in the rear car? A . Y es, 
sir.

Q. B u t that would not light up the car outside 
to, any extent? A . W ell, you could see th at there 
was a ligh t in there. I  don’t  know that it would 
light it up to any extent, but you could see it  w as 
there.

20 Q. A n ybody p assing by? A . A nybody passing 
by could see there w as a light in it.

Q. B u t they w ere not up fo r the sake o f ligh t-
ing up the car in any w ay, were they? A . W ell, 
only in running over the New Y o rk  D ivision 
you are supposed to have your light in your rear 
car and I  lit two lights.

Q. B u t that would have no effect upon any-
body 700 or 800 feet up on the street in front o f 
the train? A . N ot in front o f the train, no.

30 Q. O r near the fron t o f the train, I  mean. A. 
No.

Q. T hey w ere not turned up p articu larly  so as 
to make a bright light? A . T h ey w ere turned1 on 
as fu ll as I  would turn them i f  I  had all the lights 
lit; w hat I  mean is, as fa r  as w e turned on the 
light in lightin g  a train  up.

Q. B u t you mean a  v e ry  dim light, d on ’t  you? 
A . O f course it  would not make it  as bright as 

40 i f  the whole car w as lit up.
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Q. Y ou  have quite a number of lights in the 
car when the car is lit up? A . Y es.

Q. A nd only two, you say, w ere used, and that 
n aturally  must have produced a dim light, d idn ’t 
it?  A . Y es, sir.

R E -D IR E O T -E X A M IN A T IO N  by Mr. Apple- 
gate :

Q. Did you see the headlight? A . No, sir; I 
d idn ’t see the front p art of the train  at all.

Q. Now the green light that you have spoken 
o f as being on the rear o f the car and the two 
lights in the car that w ere lighted m ay be seen 
by one standing on the side o f the track as the 
train  was passing? A . Y es, sir.

RE-CROSS-EXAMINATION by Mr. John 
ston:

Q. But, Mr. H orner, how m any lights are there 
generally  in  a car? A . W ell, I  ca n ’t tell you. 
Som e o f these cars w ill have five lights and some 
w ill have six. H ow m any lights there were in 
that car I  ca n ’t  tell you.

Q. Y o u r light, these two that you lit, did pro-
duce a  dim light, you say? A . W ell, of course it 
would be a dim light too when the train  was lit up 
full.

Q. A nd i f  any one had been looking for those 
lights they could have seen them but would not 
have noticed them casually going by, that dim 
light? A . W ell, I  don’t know as they would.

C H A R L E S  F . W A L K E R , sworn fo r  defend-
ant:
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D irect-exam ination by M r. A p p le g a te :
Q. W ere yon baggage m aster on the train  that 

caused the collision at Springw ood A venue cross-
in g !  A . I  was.

Q. W hereabouts w ere you at the time of the 
collision! A . I  stood in the rear end o f the rear 
car looking out the rear door.

10 Q- W ere  there any lights on the rear end of 
that car? A . Tw o m ark lights.

Q. W h at w ere they? D escribe them, please. 
A . R ed lights to the rear, green to the sides and 
green to the front.

Q. Y o u  saw them, did y o u ! A . Y es sir.
Q. W ere there any lights in the car? A . Tw o 

lights lit in the car, two of the lights that you 
light the car up with.

Q. W here w ere those lights located in the car? 
20 A . T ow ards the rear end o f the car.

Q. D id the la st car have ordinary car windows 
in the side? A . Y es, sir.

Q. A r e  you able to say w hether or not the 
headlight o f  the locom otive w as lighted? A . I  
am not able to say. I  w as not up to- the front end 
o f the train  at all.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. A nd you don ’t say  that there w ere any 

30 lights on the front? A . No, s ir; 1  d id n ’t  see the 
fron t of the engine.

Q. M r. W alker, there w ere only two lights lit 
in  that car, w ere there? A . Tw o lights lit in the 
car.

Q. A n d it  w as one o f these iron cars? A . O r-
dinary coach, a  sixty-foot coach.

Q. A  sixty-foot coach? A . Y es.
40 Q. A nd that made a dim lighted car, did it not ?
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A . The rear end o f the car would be as light as i f  
it had all been lit  up.

Q. W h at do you mean by that? A . W ell, two 
lights would light up the end of the car as much 
as— the rear end o f the car would be as light 
where the two lights were, would be as light as if  
a ll five w ere lit. The front end would be dark but 
the rear end would be as light as i f  all the five 
w ere lit.

Q. Y ou  say  the two in the rear end of the car? 
A . The two rear lig h ts ; yes, sir.

Q. T hat would be 700 feet o ff o f something 
from  the front end o f the car, w ouldn’t it? A . It 
would be the length o f  the train  from  the front 
end, the two last lights in the t r a in ; yes, sir.

H A R R Y  E . L A IR D , sworn fo r defendant:

D irect-exam ination by M r. A p p legate:
Q. Mr. L aird , w hat was your business upon 

J u ly  5, 1910? A . Conductor o f extra  1984.
Q. O f  the P ennsylvan ia R ailroad? A . Y es, sir.
Q. Do you rem em ber a collision that occurred 

that night? A . Y es, sir.
Q. W hereabouts did it  occur? A . On the ave-

nue at A sb u ry  P ark.
Q. W ill you state i f  you can w hat lights there 

w ere on your train  that m orning i f  any? A. 
T here w as the headlight.

Q. D id you see the headlight? A . Yes, sir.
Q. W hen did you see it? A . A fte r  the train 

had stopped and I  went fo rw a rd ; and one classi-
fication light on the le ft side o f the engine. W e 
had fo u r Pullm an cars ahead which had two 
lights lit in each car, and the seventh car o f the
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train  was also lit up by two lights, and I  also 
noticed coming around the curve at M anasquan, 
looking to see i f  there was light on the rear end of 
the train, I  noticed that the rear car had some 
lights into it ;  com ing around the M anasquan 
curve, going on to the New Y ork  & L on g Branch 
R ailroad off from  the P ennsylvan ia R ailroad.

20 Q. Y o u  mean you could see the sw ing o f the 
tra in ! A . Y es, s ir; that is on the left side, on 
the firem an’s side.

Q. W h at car w ere you in ! A. I  w as in the 
seventh car.

Q. Y o u  mean— A . The seventh car from  the 
engine.

Q. The last car then! A . No, s ir; w e had 
eleven cars on the train.

Q. Could you see w hether the m arkers w ere 
20 lighted or n o t! A . I  could see one m arker on that 

side; yes, sir.
Q. W hich side o f the train  w as th a t! A . T h at 

w as on the firem an’s side, which is the le ft  side 
o f  the train.

Q. D id you hear any w histle ju st p rior to the 
accident! A . No, s ir; I  ca n ’t say I  did.

Q. Or any b e ll! A . No, s ir ; I  was too fa r  back.
Q. A n d a fte r  the accident did you get off the 

tra in  and view  the w reckage! A . A fte r  the acci- 
30 dent I  got o ff and w alked righ t up to the engine. 

I  d id n ’t know w hat had occurred on account of 
this seventh car being beyond this crossing. I 
w alked up to the engine and there w as p art of a 
w agon on the p ilot o f the engine. I  looked to see 
i f  the headlight was lit on the engine!

Q. W as i t !  A . Y es, s ir ; and one classification 
lam p on the le ft side.

4 Q Q. W hereabouts w as the engine stan din g! A .
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The engine w as standing at the north end of the 
A sb u ry  P a rk  baggage room.

Q. D id the train  back down after it had 
stopped? A . No, s ir; it did not.

Q. In regard  to the w histle and bell of which 
you have spoken, Mr. Liaird, is it possible that 
either m ight have been sounded and you not 
heard it? A . Y es, sir.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. Y o n  have said that the Pullm an cars were 

lit up? A . Y es, sir.
Q. A n d w ere they dull lights? A . W ell, there 

w ere two lights. T h ey w ere burning bright, which 
they alw ays have in dead-heading cars, so the con-
ductor can see in going through to the engine and 
also in gettin g his orders at telegraph offices.

Q. T h at is fo r  the convenience of the conduc-
tor? A . It certainly is.

Q. B u t do they not produce, those lights, a dull 
outside light that would not be noticed? A . They 
can notice them ; yes, s ir; from  the outside.

Q. I  know, close up ; from  any distance, a dark 
night? A . Y es, a clear night.

Q. Do you mean to say  they are lighted up for 
the outside at all? A . Y o u  can see the ligh t; yes, 
s ir; from  the outside, you can see the light shine 
from  the .outside, you can see it quite a distance.

T H O M A S  B R O D E R IC K , sworn for defendant:

D irect-exam ination by Mr. A p p legate:
Q. M r. B roderick, w hat is your business? A. 

P olice officer in A sb u ry  P ark.
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Q. A n d w hat w ere yon doing the m orning of 
J u ly  5, 1910? A . P a tro l duty.

Q. Do yon recollect the collision that occurred 
upon that crossing upon that m orning? A . Y es, 
sir.

Q. A n d  where w ere you at the time the acci-
dent occurred A . S ylvan  A v e n u e ; that is two 

2Q blocks from  the railroad, about two good blocks.
Q. A n d how fa r  from  Springw ood Avenue 

crossing? A . About 100 feet.
Q. D id you see any lights about the train? A . 

S aw  two red lights in the back, that is all I  no-
ticed.

Q. W ere you up in fron t of the train? A . I  
d idn ’t go forw ard ; no, sir.

Q. Y o u  don’t know then w hether there w as a 
headlight on the front o f the train  or not? A . I  

20  do not.
Q. Do you know the man G arrity  that testified 

here yesterd ay? A . Y es, sir.
Q. D id you see him there on that m orning? A . 

I  saw H enry G arrity .
Q. D id you see any lights in the train, did you 

notice? A . I  don’t  recall it.
Q. W h at do you mean, that you didn ’t  notice or 

d id n ’t  see it  or w hat? A . I  d id n ’t notice it. I  
m ight have noticed it but I  ca n ’t remember seeing

30
Q. Do you recollect w hether or not the light at 

Springw ood A venue crossing w as burning, the arc 
light? A . I t  was.

Q. Do you know whether or not the arc light at 
C orlies Avenue w as burning ? A . I  do.

Q. W as it? A . I t  was.
Q. A re  you able to say  w hether or not there 

w ere any other lights along the railroad at that 
40 time? A . The switch lights and like that.
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Q. Could you see those from  Springw ood A v e -
nue crossing? A . I  did.

F R A N K  H. R O L A N D , sworn fo r  defendant :

D irect-exam ination by Mr. A p p legate :
Q. Mr. Roland, w hat is you r business? A . P o -

licem an of the C ity  of A sb u ry  P ark.
Q. W ere you a policem an in that city  upon the 

m orning o f J u ly  5, 1910? A . I  was.
Q. Did you know that m orning that there was 

a  collision? A . N ot until a fter it occurred.
Q. H ow  long a fte r  it  occurred? A . W ell, I 

should ju dge about twenty-five minutes, twenty 
or twenty-five minutes.

Q. A nd did you hear a train  come in that morn-
ing between three and half-past three? A . I  
heard a w histle blown to the southward.

Q. W here w ere you when you heard the whistle 
blowing? A . On the corner of Cookman Avenue 
and E m ory Street.

Q. W h at timé w as that? A . W ell, that was 
apt to be about— I  allow m yself fifteen or twenty 
m inutes to get up to the box— I should judge 
about 3 :15— 3 :15 to 3 :18, according to m y watch.

Q. A nd w hat sort o f a w histle was it? Did it 
blow m ore than once? A . Oh, yes.

Q. W ell, how m any times did you hear it? A. 
F o u r blasts, toot, toot, toot, toot (illustrating).

Q. Did you hear any bell? A . W ell, I  heard 
the bell when the train  pulled in the station. 
T here was a bell ringing then.

Q. D id you see the train  as it passed? A . I 
d id n ’t see all o f it.

10

20

30

40



96

M atthew D. T ucker— D irect

Q. D id you see the engine? A . I  seen the front 
of the engine.

Q. Did it have a  headlight ? A . Y es.

C R O S S -E X A M IN A T IO N  by M r. Johnston:
Q. Y ou  say the w histle you did hear was a good 

w ays south somewhere? A . Y es, sir.
10 Q. Y ou  don ’t know exactly  where? A. W ell, I  

couldn’t  place it, no, not exactly. I  know it  was 
south, in that direction.

Q. A n d you w ere not called over there until 
some tw enty or th irty  m inutes a fte r  that? A . 
W ell, no. L e t ’s see. F ifteen  to tw enty minutes, 
because I  allowed m yself fifteen minutes to get up 
to the box, cut across to M ain Street, w alking 
slow, and m eeting a milkm an and he notified me 
there w as an accident.

20 Q. Y o u  d id n ’t  hear the bell until when the train  
w as pulling in? A . Y es, the bell w as ringing 
when the train  pulled into the station. I  remem-
ber that distinctly.

R E -D IR E C T -E X A M IN A T IO N  by M r. Apple- 
g ate:

Q. W a s there any tra in  that went through there 
that m orning about that time other than this 
train  that caused the accident? A . No, s ir ; be-

30 cause I  went to the headquarters, the half-past 
three box.

Q. None before that? A . No, sir.

M A T T H E W  D. T U C K E R , sworn fo r  defend-
ant:

40 D irect-exam ination by M r. A p p le g a te :
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Q. Mr. Tucker, w hat is your business'? A. 
Police officer.

Q. A nd whereabouts ? A . C ity  of A sbury Park.
Q. A nd w ere you a police officer on Ju ly  5, 

1910? A . Y es, sir.
Q. W h ere was your beat th at m orning early? 

A . On Springw ood Avenue, east of Springwood 
Avenue.

Q. Now where were you about 3:20 a. m. that 
m orning A . I  was on Springw ood Avenue, right 
in front of A p p le g a te ’s A lley.

Q. Do you remember a collision that occurred 
on that crossing that m orning? A . Y es, s ir; I  do.

Q. N ow prior to hearing the crash, ju st prior 
to hearing the crash, did you hear a whistle blow? 
A . A ccording to m y judgm ent, as near as I  can 
get at it, it  was about one minute the w histle blew 
before the crash..

Q. A nd w hat sort of a sound was it that you 
tieard1 in the w ay o f a w histle? A . W ell, it  blew 
twice as i f  the regular crossing blow, you know.

Q. W h at do you mean when you say it blew 
tw ice? A . W ell, I  sim ply mean I  heard the re-
ports o f the w histle twice.

Q. W ell, two long w histles or two short 
w histles? A . W ell, I  m ust say that one was long 
and seem ingly the second w as short.

Q. Did you hear any bell ringing? A . I  did not.
Q. Did you go down to the scene o f the acci-

dent? A . Y es, sir.
Q. Do you remember the lights on the rear 

coach? A . I  do remember one.
Q. W h at color was that? A . Red.
Q. D id you know Mr. J. E ly  Tilton? A . I  did.
Q. A n d did you know w hat kind o f a team he 

drove A . Seem ingly they were a couple of bay 
horses, one bay, sure.

10

20

30

40



98

M atthew  D. Tucker— C ross

Q. N ow did you see Mr. T ilton the m orning of 
the accident? A . I  did.

Q. A nd w hereabouts did you see him? A . S it-
tin g  on his wagon.

Q. W ell, about where in reference to the street, 
I  mean? A . On the right-hand side of Spring- 
wood A venue going east.

j q  Q. A n d  how fa r  from  Springw ood Avenue 
crossing? A  About one square and a half.

Q. A n d  w here was M r. T ilton  sitting on his 
w agon ? A . On the right-hand side o f his wagon.

Q. A nd can you show us the position that he 
w as in when you saw him ? A . W ell, I  can.

Q. Do it, please. A . A s near as m y recollec-
tion, he w as sitting in this position. H e w as to 
the righ t side o f the wagon, leaning to the righ t 
side o f the w agon in his position (illustratin g).

20 Q. W as he sittin g  erect or leaning over? A . 
H e w as leaning over.

Q. W ith  his head up or down? A . H is head 
w as down in this position.

Q. D id you speak to him? A . 1  did.
Q. D id he answ er you? A . No, sir.
Q. H ow  near w ere you when you spoke to him? 

A . I  don’t  know exactly, but about ten feet.
B y  the C ou rt: Q. I  did not hear whether you 

said he did or did not answer. A . H e did not an-
30 swer.

B y  M r. A p p leg ate: Q. W a s there any light on 
his w agon? A . I  d id n ’t see it.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. Y o u  say you saw this gentleman, his team 

w alking along at a fa ir  gait? A. Y es, sir.
Q. O r slow ly? A . A  fa ir  gait, good w alking.

40 Q. D id you think that he was asleep? A . W ell,
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from  the position that he w as sitting I  did think 
that he w as asleep.

Q. Y o u  knew he had to go 450 feet, you say, 
about, before he came to the center of this ra il-
road crossing? A . W ell, that is as near as m y 
judgm ent goes.

Q. B ut you knew that he w as aim ing for that 
railroad crossing, d id n ’t you? A . Y es.

Q. A nd you saw  that he had what, a load of 
vegetables on? A . Y es, sir.

Q. A nd you knew that crossing well, d idn ’t you? 
A . P re tty  w ell acquainted .with it.

Q. D id you try  to w ake him up? A . I  sim ply 
spoke to him once.

Q. D id you try  to wake him up? A . No, sir; 
only speaking once.

Q- W h y d id n ’t you try  to wake him up, know-
in g  he was going right to the railroad crossing 
400 feet or 450? A . W ell, that would have been 
unusual. I  don ’t usually do that. I  sim ply speak 
to the farm ers and that is all.

Q. D o n ’t  you think it is p art of your official 
duty to keep men out o f danger? A . Y es, pro-
vid in g  m y attention was called otherwise at that 
time. T h at w as the position I  was standing.

Q. W h at had that to do w ith v. aking the man 
up i f  you thought he was asleep? A . W ell, I sim-
p ly spoke to him as usual.

Q. W hen did you say the whistle blew? A. 
A bout four or five minutes after be had passed.

Q. The w histle w as aw ay down the track, 
w a sn ’t  it? A . The w histle that I  spoke of did 
sound down the track, but how fa r  I  don’t know.

Q. T hat is the only sound that you heard? A. 
No, s ir; that w as not the only sound that I  heard.

Q. W ell, I  say  except the crash. A. I  heard 
the crash and the rum bling o f the train.
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Q. W ell, when did you hear the rum bling of 
the train, how soon before the crash? A . W ell, as 
near as I  can judge probably near the same time 
I  heard the whistle.

Q. W ell, did you think about this man asleep 
going tow ard that track at that time? A. W ell, 
I  did a fte r  I  heard the crash, not before.

10 Q. Oh, a fter you heard the crash? A . Y es, sir.

R E -D IR E C T -E X A M IN A T IO N  by Mr. Apple- 
gate :

Q. A n d a fte r  Mr. T ilton  passed you was there, 
any other w agon that passed you? A . Y e s ; there 
was.

Q. A nd how long a fte r  Mr. T ilton  passed you? 
A . About six or seven minutes a fter Mr. T ilton 
passed there w as another w agon that passed me, 

20 that is going east.

R E -C R O S S -E X A M IN A T IO N  by M r. John-
ston:

Q. A t  the time o f the accident; did you make 
any memorandum? A . Y es, sir; I  did so.

Q. W here is it? A . A t  the time. I  m ade any 
memorandum, I  turned it in  to the police head-
quarters.

Q. B u t that doesn’t contain anything about this, 
30 W e have got hold o f that. T h a t doesn’t contain 

anything about this wagon, does it?  A . I  d id n ’t 
make any reference, sure, concerning the wagons, 
any more than that in  m y remembrance.

Q. N othing about the man being asleep, did it? 
A . I  d idn ’t  say that he w as asleep.

Q. W ell, i f  you knew this man w as asleep and 
thought th at the same man w as asleep or knew
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that the same man w as asleep that got killed 
shortly afterw ard s, why d id n ’t you report it? 
W h y d id n ’t you put it  on you r report that he w as 
asleep? A . I don’t understand the question.

Q. I  say w hy d id n ’t  you put on there that the 
man w as asleep that passed you? A . I  couldn’t 
put down that he w as asleep, because I  didn’t 
say he w as asleep. I  did put on m y report from j q  
suspectation that he was asleep.

Q. Do you say that that is on your report? A. 
Y es, sir.

Q. I t  was on there when you filed it  in the 
office? A . Y es, s ir; I  say that.

Q. Y ou  have got the report here, have you? A.
No, sir.

Mr. A p p leg ate: Y ou  have it. Y ou  pro-
duce it.

M r. Johnston: W e have examined it. It  20 
w as not there. I  say that.

Q. I  say where is your report? A . I  h aven ’t 
got it  here. I  am not supposed to keep them.

Q. Y o u  say that is on, do you? A . Y e s ; sir.
Q. A bout the man being asleep? A . No, sir;

I  d id n ’t say he was asleep.
Q. B u t about your suspecting he was asleep?

A. Y es, sir.
Q. Y ou  are sure that is on? A . I  am pretty  

sure it is. 30

R E -D IR E C T -E X A M IN A T IO N  by Mr. Apple- 
gate :

Q. W ho put it  on? A . I  put it on m yself.
Q. A n d when did you make up vour record ? A.

On the 5th night o f Ju ly , I  think, i f  I  am not m is-
taken.
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C L IN T O N  H. C O M PT O N , sworn fo r  defend-
ant :

D irect-exam ination by M r. A p p le g a te :
Q.W here w ere you liv in g  J u ly  5, 1910? A . A s- 

bu ry  P ark .
Q. A n d w hat was you r business at that tim e? 

2Q A . Lunch room business.
Q. A nd where was your lunch room located? A . 

816 L ake Avenue.
Q. A n d is L ake Avenue the name that is given 

to Springw ood Avenue on the east of the ra il-
ro a d ?  A . E a st o f the ra ilroad ; yes, sir.

Q. A nd how near to Springw ood Avenue cross-
in g  w as your restaurant? A . W ithin  100 feet.

Q. W here w ere you on the m orning o f Ju ly  
5th between three and half-past three o ’clock? A. 

20  In  m y lunch room.
Q. Did you have any knowledge o f the accident 

in question at the time it happened? A. I  seen 
the accident; yes, sir.

Q. W here w ere you when you saw  the acci-
dent? A . Standing in m y front door.

Q. H ave you a clear view  from  your fron t door 
o f Springw ood Avenue crossing? A . Y es, sir.

Q. D id you see the train  that m orning that -  
caused the accident? A . I  did.

30  Q- A n d  did you see the train  that caused the 
accident before the collision occurred? A . A t  a 
space I  should ju dge tw enty feet.

Q. Tw enty feet between w hat? A . Betw een 
the w agon and where I  first seen the train.

Q. Y o u  saw the train  then tw enty feet from  
the w agon? A . Y es, sir.

Q. W as there anything to in terfere  w ith your 
view  o f the train  before you first saw it that 

40 tw enty feet? A . Y es, sir.
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Q. W h at? A . I  w as inside of m y lunch room.
Q. W h at did you first hear that called your 

attention to the train? A . I  heard the Blow of 
the whistle.

Q. A n d  how m any blows did you hear? A . I  
couldn’t  state the number of blows. I  Just sim ply 
recognized the blowing and that w as all.

Q. W hen you heard the w histle blow w here 
w ere you? A . Behind m y bar, lunch bar.

Q. W h at did you do, i f  anything, when you 
heard the w histle? A . W ell, being an unusual 
hour to hear a  train  coming from  that direction, 
1  stepped to the front door shortly, probably a 
quarter o f a minute or h alf a minute after, to see 
her pass by.

Q. A nd did you hear any bell? A . Not while I 
w as in the lunch bar, no.

Q. W ell, a fte r  you got out did you hear a bell? 
A . I  did1 a fte r  I  stepped to the fron t door.

Q. Did you see any lights on the train? A . 
I  was not in a position that I  could see lights, 
because the train  was on an angle. I  was look-
in g sidew ays to the train.

Q. A fte r  the accident occurred did you go down 
to the crossing? A . I  did.

Q. D id you observe any lights on the train 
then? A . It  appears to me I  seen lights on the 
rear car.

Q. W h at sort of lights did you see on the rear 
o f the car? A . T h ey w ere red, according to m y 
sight.

Q. Did you see Mr. T ilton before the accident? 
A . W ell, ju st that two seconds before, is all.

Q. W here w as he when you saw him? A . S it-
tin g  in his wagon.

Q. A nd whereabouts was his wagon at that 
tim e with reference to the crossing? A. His
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w agon w as to the right-hand side of Springw ood 
going east.

Q. W as he on the crossing or h ad n ’t he 
reached the crossing? A . H e w as ju st at the 
crossing.

Q. W ere his horses on a w alk or on a trot? A . 
T h ey  w ere on a walk.

10  Q. Do you recollect which side o f the w agon 
Mr. T ilton  was sitting on? A .  H e w as sitting on 
the righ t side.

Q. Could you see him plain ly? A . I  could.
Q. W h at lights i f  any w ere at the crossing that 

enabled you to see him plain ly? A . There w as 
an electric light.

Q. W ill you describe i f  you can the position in 
which Mr. T ilton was sitting when you saw him? 
A . I  sim ply seen him sitting in the wagon. I  

20 couldn’t  state w hat position he was in. I  d id n ’t 
have tim e to notice w hat position he was in. I  
ju st noticed the man sitting there, that is all.

Q. H ad the w agon stopped at any time when 
you w ere looking at it? A . Only when the train  
hit it.

C R O S S -E X A M IN A T IO N  by M r. Johnston:
Q. N ow you say  you looked up tow ards this 

crossing and you saw M r. T ilton sitting in his 
30 w agon driving on the crossing. W here w as he 

when you first saw  him? A . W h ere  w as he? He 
w as righ t at the bar, ju st at the bars, ju st about 
to cross the north-bound track.

Q. T hat w as on the other side of the crossing? 
A . N ot the other side o f the crossing, righ t 
on the crossing.

Q. I  mean on the crossing but on the other 
40  side, the north-bound side. A . I  should judge,
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A rth u r Chanoweth— D irect

I  should say his h orses’s heads w ere just on the 
north-bound track.

A R T H U R  C H A N O W E T H , sworn fo r  defend-
ant :

D irect-exam ination by Mr. A p p legate:
Q. W here do you live, Mr. Chanoweth? A. 

A sb u ry  P ark.
Q. Do you remember the accident that oc-

curred at Springw ood Avenue that m orning? A. 
I d o .

Q. W hereabouts w ere you ju st before the ac-
cident? A . Ju st before the accident?

Q. Y es. A . T urning the corner of Springw ood 
Avenue from  M ain Street.

Q. A n d going in w hat direction? A . W est.
Q. W ere you on Springw ood Avenue? A . I 

w as ; yes, sir.
Q. H ow  fa r  were you from  the crossing at the 

time the accident occurred? A . P robably three 
hundred feet.

Q. A nd did you see the train  that caused the 
accident? A . I  did; yes, sir.

Q. H ow  long before the accident did you see 
the train? A . I  d id n ’t see the tra in  before the 
crash.

Q. W as there anything to in terfere with your 
seeing the train  in the w ay o f an obstruction ? A. 
W ell, a few  wagons lined along Springw ood A v e -
nue there w as in the w ay, yes.

Q. A n d  did you hear any whistle blown? A. 
I  did; yes, sir.

Q. On that train  that caused the accident? A. 
Y es, sir.
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A rth u r Chanoweth— D irect

Q. W here w ere you when you heard the w his-
tle blow? A . A bout 25 or 30 feet around the cor-
ner from  M ain Street.

Q. A n d how fa r  from  Springw ood A venue 
crossing? A . P robably  250 or 300 feet, in that 
neighborhood.

Q. H ow  m any times did you hear the w histle 
j q  blow? A . A s  near as I  can recall I  heard her 

three times.
Q. A n d  how long before the crash did you hear 

the w histle? A . P robably  a minute and a half, 
two minutes.

Q. D id you hear any bell on that tra in  that 
m orning? A . I  did; yes, sir.

Q. D id you hear the bell before or a fte r  you 
heard the w histle? A . A fte r  I  heard the w histle; 
heard the w histle first and then the bell.

2 Q Q. D id you  see any headlight on the locomo-
tive? A . I  did; yes, sir.

Q. A nd where w ere you when you saw the 
headlight? A . I  w alked down the track.

Q. A fte r  the accident? A . A fte r  the accident; 
yes, sir.

Q. D id you see any other light on the engine 
. besides the headlight? A . I^did; yes, sir.

Q. W here? A . Saw  a white light on the en-
gine.

30 Q. W hich side of the engine? A . The le ft side.
Q. D id you notice any lights in the cars? A . 

I  did; yes, sir.
Q. D id you see the horses o f M r. T ilton  after 

the accident A . I  did; yes, sir.
Q. W here did you see them, what w ere they 

doing? A . T hey w ere running up Springw ood 
A venue and I  got there ju st in time to see Mr. 

40 M urray grab  the team.
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M ichael B allerino— D irect

C R O S S -E X A M IN A T IO N  by-M r. Johnston:
Q. AYas that w histle aw ay down the track some-

w here? A . I t  was a p retty  fa ir  distance down; 
I  should judge about L e w is ’ lumber yard.

M IC H A E L  B A L L E R IN O , sworn fo r defend- j q  
ant:

D irect-exam ination by Mr. A p p legate:
Q. Michael, w hereabouts w ere y o u  liv in g  the 

m orning o f J u ly  5, 1910? A . Springw ood A v e -
nue.

Q. A n d how fa r  from  Springw ood A ven u e 
crossing? A . Not quite a couple blocks; about a 
couple hundred feet, a little  more, I  guess.

Q. H ow  fa r?  A . A bout a couple hundred feet; 20 
a little  more, I  guess.

Q. Do you live between P rospect Avenue and 
the Springw ood Avenue crossing? A . Yes, sir.

Q. A nd w hat w as your business that m orning?
A . Quick lunch and fru it  stand outside.

Q. A nd is that lunch place open all the night?
A . Y es, sir.

Q. A n d was it open all the night of the 4th and 
the m orning o f the 5th? A . Y es, sir.

Q. W ere you there? A . Y es, sir. q q

Q. W hereabouts w ere you the morning of the 
5th of Jn ly, 1910, about a quarter-past three or 
tw enty minutes past three? A. In the same 
place.

Q. A nd whereabouts in the same place were 
you? A . R ight back of the counter on the front 
o f the store door on the porch.

B y  the C ou rt: Q. Is this place w est or east of 
the crossing? A . That is on the west side. 40
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M ichael B allerino— D irect

B y  M r. A p p legate: Q. W here w ere you, 
M ichael? W ere yon outside or inside o f the 
building? A . Outside.

Q. W h at w ere you doing? W ere you standing 
or sitting? A . I  w as standing.

Q; W h at were you doing? A . W hy, I  keep 
open all night and w ait fo r  that colored ball to 

10 g °  out.
Q. W a it fo r what? A . The colored ball, the 

dancing hall. T h ey all go out about 2 or 3 o ’clock, 
you know, in the morning.

Q. Do you remember the fact that an accident 
occurred that m orning? A . Y es, sir.

Q. A nd do you rem em ber about w hat tim e it 
w as? A . W h y, a fter 3 o ’clock.

Q. D id you know Mr. T ilto n f A . Y es, sir.
Q. Y ou  knew him at that time, did you? A . 

20 No, not at that time.
Q. And' did you know M r. T ilto n ’s r ig  or 

w agon? A . Y es, s ir; I  knew M r. T ilton  in the 
m arket too. I  bought a lot of stu ff off o f him 
when I  used to go in the m arket.

Q. I  understood you to say you d id n ’t know 
Mr. T ilton  at that tim e? A . I  d id n ’t know him by 
his name, you know. I  d id n ’t know him by his 
name but I  know i f  I  go to the m arket by his 
face.

30 Q. D id you know who M r. T ilton  w as? A . Y es, 
sir.

Q. Y o u  knew him when you saw him? A . Y es, 
sir.

Q. B ut you d id n ’t know him to talk w ith ; is that 
w hat you mean? A . I  had a talk  w ith him before, 
before the accident. I  had a talk  to him m any a 
time.

Q. D id you see Mr. T ilton  the m orning of the 
40 accident? A . Y es, sir.
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M ichael B allerino— D irect

Q. A nd w hereabouts did: you see him ! A . I  
seen him righ t going up on Springw ood Avenue 
and I  stopped him, I tried  to stop him, I hallooed 
at him.

Q. W hat did you halloo at h im ! A. I  hal-
looed i f  he had any beets.

Q. D id he make any re p ly ! A . No, sir; no an-
swer. I hallooed twice.

Q. H ow near w as he to you when you hallooed 
at h im ! A . A bout from  here to the second win-
dow, between the first and second window. This 
w as m y porch and ju st righ t from here to that 
upper box there.

Q. A bout how m any feet would you say that 
w as? A . I  don ’t know. I  guess about twelve or 
fifteen feet, something like that.

Q. Could you see T ilton  him self? A . I  saw him 
on the seat.

Q. W hereabouts? W h at side of the seat was he 
on, the righ t or le ft side? A . H e was on the 
south side. H e was this w ay (illustratin g).

Q. A nd how w as he sitting? A . H e was all 
this w ay  sitting, ly in g  down like that (illustrat-
ing).

Q. W ith  his head on his hand, you mean? A. 
He w as ju st like that on the seat of the wagon, 
high seat. I  hallooed at him twice. (Rem ainder 
of answ er ordered stricken out.)

Q. D id you hear the crash of the accident that 
m orning? A . A fte r  I  hallooed at Mr. Tilton it 
w as ju st about two or three minutes. I  tried to 
talk  to him to buy some beets and I  heard the 
crash.

Q. Just before you heard the crash did you hear 
any w histle blow or bell ring? A . Y es, sir; hear 
them about the same time when I  was try in g  to 
buv some beets off o f him.
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M ichael B allerino— D irect

Q. W h at did you hear? A . I  hear the whistle.
Q. H ow  m any tim es? A . W hy, between L e w is y 

lum ber yard, coming from  the west, till it got to 
the crossing, about four tim es I  hear the w histle 
blow ; some short w histles and some long,

Q. D id you hear the bell ring? A. Y es, sir.
Q. W hich did you hear first, the bell or the 

1 q  w histle? A . I  heard the w histle first.
Q. H ow  long a fte r  you heard the w histle did 

you hear the bèll? A . W ell, just p retty  near the 
same tim e; the train  coming this w ay, coming to 
the Springw ood A venue crossing, going north.

Q. H ow  long a fter you had talked w ith  T ilton 
did you hear the w histle or the bell? A . Tw ice.

Q. No, how long a fte r  you had talked w ith M r. 
T ilton  or hallooed at him? A . I  hallooed tw ice 
and he d id n ’t  answer. (Rem ainder o f answ er or- 

20  dered stricken out.)
The W itn ess: H e was asleep. H e w as ly in g  

ju st that w ay  (illustratin g).
Mr. Johnston: I  move that be stricken 

out, the reference to his being asleep.
The C ou rt: I  w ill decline to do that. 

T h at is a positive statement.
Mr. Johnston: He w as asleep?
The Court : Y es, that is a positive state-

ment.
30  The W itness : He was asleep or he would have 

answered me.
M r. Johnston: I  object to this w itness 

going on talking this w ay.
Mr. A p p leg ate: D o n ’t  talk unless there 

is a question.
E xception noted fo r p lain tiff.

Q. Now, M r. Ballerino, I  ask you the question, 
how soon a fter you had talked w ith Mr. Tilton 

40 did you hear the w histle? A . Y es.
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F ran k  M assesso— D irect

Q. H ow soon a fte r  you had talked w ith Mr. 
T ilton ? A . About the same tim e 1  talked to him, 
the train  was com ing from  Corlies Avenue and 
the w histle was blow ing and about the same time 
I  hallooed at M r. Tilton.

Q. H ow  long a fte r  you w ere talking w ith T il-
ton did yon hear the crash? A . A bout two min-
utes. JQ

C R O S S -E X A M IN A T IO N  by M r. Johnston:
Q. Now the only reason that yon know or say 

he w as asleep was because he d id n ’t answ er you?
A . H e w as asleep and I  hallooed twice.

Q. I  say the only reason is because he d idn ’t 
answ er you? A . C ertainly.

Q. T hat is the only w ay  you knew, w a sn ’t it?
A . W ell, that is w hat I  know, that is w hat I  say.

Q. I  mean that is the only w ay  you knew he was 20 
asleep, w as because he d id n ’t answ er, you but 
w ent righ t on? A . He must have been asleep, 
because w hy he d id n ’t sell me some beets?

Q. I s n ’t that the only w ay  that you know he 
w as asleep, because he d id n ’t answer you? A.
I  don’t know. I  halloed at him tw ice and he 
d id n ’t answ'er.

Q. Do you know any other w ay? A . No other 
w ay at all, only in attending to m y business 
there. 30

B y  Mr. A p p legate : Q. W as the wagon m aking 
any noise as it passed you? A . Y es, p retty  well 
noise. I t  w as going p retty  fast.

F R A N K  M A S S E S S O , sworn fo r defendant: 

D irect-exam ination by Mr. A p p legate: 40
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F ran k  M assesso— D irect

Q. F ran k, for whom are you w orking, the New 
Y o rk  & L on g Branch R ailroad? A . Y es, sir.

Q. And w ere you w orking fo r  that company 
upon J u ly  5, 1910? A . Corlies Avenue.

Q. W h at w ere you doing there? A . F laggin g .
Q. A n d  w ere you on duty all night? A . A ll 

night, yes, s i r ; keep two men, daytim e and night. 
10  I  w as in the night.

Q. Do you remember the accident that occur-
red that m orning at Springw ood Avenue cross-
ing? A . Y es, sir.

Q. W ere you at the flaghouse at Corlies Avenue 
on duty when the train  that caused the accident 
passed through? A . Y es, sir.

Q. Did you flag the crossing when the train  
went through? A . T hat is w hat I  do, certainly.

Q. Did the engine have a headlight on? A . 
20 Y es, sir.

Q. Did you see any other lights about the train? 
A . Only the light on the engine.

• Q. W ell, any other lights besides the head-
light? A . Y es.

Q. W here? A . On the engine.
Q. Y es, but w hereabouts on the engine, F ran k? 

A . On the head.
Q. T hat is the headlight, you mean? A . H ead-

light, and had two little  lights there, one each 
30 way.

Q. D id you see any other lights in the cars? 
A . L igh t on the car? A . I  d on ’t  think—

Q. D o n ’t remember? A . No.
Q. Did you hear that train  blow a w histle? A . 

B low  fo r C orlies A venue righ t through to Spring- 
wood Avenue, blow, blow.

Q. Now, did it blow fo r  C orlies Avenue? A . 
40 To Springw ood Avenue.
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F ran k  M assesso— Cross

Q. Now after it passed C o llies  Avenue did it 
blow again? A . B low  again.

Q. D id you hear any bell ring? A . Y es.
Q. Did you hear any bell ring a fter the tram  

passed Corlies A venue? A . Y es, sir.
Q. W as there an arc light at Corlies Avenue 

that m orning? A . Y es, sir.
Q. W hereabouts at C orlies Avenue was that 

light? A . The west side.
Q. On the w est side? A . W est side.

C R O S S -E X A M IN A T IO N  by Mr. Johnston:
Q. Fran k, you remember, you say, seeing this 

engine come by? Y o u  remember seeing that en-
gine that m orning? Y ou  saw it? A . I  saw it, 
yes.

Q. Y ou  saw it  had a headlight on it, you say? 
A . Y es.

Q. A nd then it had two lights? A . Two little 
lights, one each w ay.

Q. One each side? A . Y es.
Q. L ittle  round red lights? A . One side green 

and the other white.
Q. Green and white? A . Green and white.
Q. On each side? A . On each side.
Q. E v e ry  train  has them doesn’t  it?  A . Yes, 

sir.
Q. A n d you remember seeing them that night? 

A . Y es, sir.
Q. Then you say that it blew before it got to 

C orlies Avenue and then a fter it  got over C or-
lies A venue it blew all the w ay  up to Springwood 
A venue ? A . I t  blew fo r  Corlies Avenue right 
through fo r  Springw ood Avenue before it  got to 
Springw ood Avenue, blow, blow, all the w ay to 
Springw ood Avenue.
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B u rt M urray— D irect

Q. A n d ran g a bell all the w ay  up? A . Y es.
Q. Blow , blow, dozens of tim es? A . Blow , 

blow, all the w ay.

B E R T  M U R R A Y , sworn fo r  defendant:

10
D irect-exam ination by Mr. A p p legate:
Q. "Where w ere you liv in g  J u ly  5, 1910, M r. 

M urray? A . A sb u ry  P ark .
Q. W h at w as your business? A . H acking.
Q. W h at w ere you doing between three and 

half-past three o ’clock the m orning of Ju ly  5, 
1910? A . I  w as d riving down South M ain Street, 
turning around the corner o f Springw ood A v e -
nue.

20  Q- D id you see the collision, the subject-m atter 
o f this suit? A . No, s ir; I  d id n ’t see it  but I  
heard it.

Q. H ow  fa r  aw ay w ere you from  Springw ood 
A venue crossing when you heard it? A . About 
150 feet, I  ju d ge; I  am not sure.

Q. W hereabouts w ere you when you heard it? 
A . I  w as about ten feet from  the corner when 1 
heard it.

Q. C orner o f w hat? A . Springw ood Avenue 
30 and South M ain Street.

Q. W as there an arc light at Springw ood A v e -
nue? A . Y es, sir.

Q. A s  you crossed the crossing from  the w est 
going east that night w as there anything to in ter-
fere  w ith your looking south? A . No, sir.

Q. Take 200 feet from  the crossing, going from  
the east on Springw ood Avenue and looking 

40 south, how fa r  could you see? A . d o in g  east.
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B u rt M urray— D irect

Q. Doing east. A . W ell, you could see down 
there quite a  w ays. I  couldn’t tell you ju st ex-
actly  how fa r  you could see. Y ou  could see fa r  
enough to get out o f the w ay  o f the train. Y ou 
had lots o f time.

Q. Could you see to L e w is ’ lumber yard*? A. 
Y es, s ir ; you could see down there.

Q. D id you see any lights on the track that 
night as you passed1 to the east, looking south? 
A . I  seen these little  switch lights, yes, sir.

Q. R eferrin g  to the time ju st before the acci-
dent when you w ere about 150 feet aw ay, did you 
see the train  at that tim e? A . I  d id n ’t see them 
till they come together.

Q. D id you hear the train? A . I  heard the 
w histle blow ju st before I  turned on Springwood 
Avenue.

Q. H ow m any tim es did you hear the whistle ? 
A . W ell, I  ca n ’t say ju st exactly  how m any times 
I  did hear it  but I  think I  heard one good long 
blow.

Q. D id you hear any bell? A . Y es, sir.
Q. W hich did you hear first, the bell or the 

w histle? A . H eard the whistle.
Q. H ow  long a fte r  you heard the whistle did 

you hear the bell? A . W ell, I  heard the bell about 
ju st before they struck the crossing.

Q. Did you notice w hether there was any head-
light on the engine? A . Y es, sir.

Q. A nd when did you notice that, before the ac-
cident or afterw ard s? A . I  looked up a t that just 
as I  heard the crash when they came together.

Q. A nd did you see the headlight at that time? 
A . I  did, yes, sir.

Q. W h at did you do a fter the. crash? A . And 
when I  heard the crash I  pulled up to the curb-
stone and jum ped out of m y wagon and seen this
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B u rt M urray— Cross

team of horses coming and ran and grabbed one 
of them by the side of the rein and pulled them 
aw ay from  the curb.

Q. D id you see any lights on the tra in  other 
than the headlight? A . I  seen the two rear 
lights on the car, w hat they call the tail lights.

10  C R O S S -E X A M IN A T IO N  by Mr*. Johnston:
Q. Did1 you notice the headlight through the 

side? A . Through the side?
Q. O f the tin, o f the lamp. A . U p on top of 

the lam p ?
Q. I  say did you notice the headlight through 

the side, the number on the side? A . I  did, yes, 
and the front too.

Q. T o tell the number of the train? A . No, I 
couldn’t tell the number.

20  Q. No, I  say but as the train  w ent b y  you saw 
the number on the headlight ? A . Oh, I  saw the 
light showing through the number, yes.

Q. The headlight? A . Y es, sir.
Q. W h at number? A . I  knew the number at- 

the time but I  d o n ’t  know the number now.
Q. I  say that is the w ay you tell, is it, by seeing 

it  shine through? A . No, sir ; it is not.
Q. N ow tell us how you knew the headlight then 

i f  you d id n ’t see it through the number on the
30 side. A . I  said I  seen it on the front.

Q. Oh, you saw it  on the front? Y o u  w ere not 
in fron t of it? A . No, s ir; I  w as not in fron t of 
it.

Q. H ow  did you see it? A . W ith  the naked 
eye.

Q. Y o u  w ere not in fron t o f it? A . No, s ir; I  
was not in fron t of.it.



1 17

B u rt M urray-— Cross

Q. R ight at that place and between you and 
that was the arc light, w a sn ’t  i t !  A . No, sir; I 
don ’t think so. I  think the arc ligh t was on the 
other side of the track; I  w ouldn ’t say sure.

Q. Y ou  think so! A . Y es, sir.
Q. A n d you think from  200 to 250 feet, almost 

at righ t angles w ith the engine, coming right up 
to that arc light, you could see that it had a head- j q  
light on, do y o u ! A . Y es, sir.

Q. W ere there any wagons in that street, Mr. 
M u rra y! A . I  think there w as, but I  w on ’t say 
sure how many.

Q. W ere  there not several wagons in that 
street! A . W ell, I  w ill tell you, Mr. Johnston, 
them lights on the engine are higher than a 
wagon. T hey a in ’t  down underneath the engine; 
those headlights sits up  on those engines, over the 
front. 20

Q. Now you have volunteered a whole lot. W ait 
till I  ask it  over again. The w agon tops were 
higher than you sitting in the w agon too, w eren ’t 
th e y ! A . Y es, but I  w a sn ’t on top of the wagon. 
T he w agons w as up the street furth er from  me.

Q. T h ey w ere up tow ards the ra ilro ad ! A . 
Y es, sir.

Q. T he tops higher than where you sa t! A.
I  w a sn ’t  sittin g  in the w agon when I  saw the light.

Q. W ere you stan din g! A . Y es, sir. 30
Q. Out o f the w agon ! A . Y es, sir.
Q. Then you w ere low er y e t !  A . I  was, yes, 

sir.
Q. So you could see righ t through the tops of 

those w agons, could you, and see this headlight!
A . No, sir.
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Direction of Verdict

Freehold, N. J., Jan u ary  28, 1913.

T he C ou rt: Gentlemen, in this case, which is 
the case o f C arrie  A . Tilton, Adm inistratrix,: vs. 
the P ennsylvan ia  R ailroad  Com pany, it appeared 
that the p la in tiff ’s intestate, who was her husband, 

j q  w as killed at the Springw ood Avenue C rossing at 
A sb u ry  P a rk  by a tra in  approaching from  the 
south, I  think. The case w as tried  in this Court 
and resulted in a verd ict in  fa vo r o f the p laintiff. 
U pon a rule to show cause being allowed and ar 
gued in the Suprem e Court the verdict w as set 
aside. In  the preparation  fo r  the argum ent in 
the Suprem e C ou rt it w as necessary fo r the tes-
tim ony which was taken on the previous tria l to 
be printed and counsel in this case have agreed 

20 that the'evidence of all the witnesses as it ap-
pears in the printed book, which I  now hold in my 
hand, and used in the argum ent of th is  case in 
the N ew  Jersey  Suprem e C ourt upon the rule to 
show cause, shall be offered in evidence in this 
case and accepted w ith the same force and effect 
as .if these w itnesses w ere personally present and 
sworn and testified. Upon this testim ony counsel 
fo r  the defendant now moves fo r the direction of 
a verd ict in favo r o f the defendant.

30  M r. A p p leg ate: Y es, sir.
T he C ou rt: A n d upon that motion this Court 

at this time is bound by the decision o f the S u -
prem e Court, which holds, “ T hat the resolving of 
the question of the preponderance o f the evidence 
and the w eight of the evidence by the ju ry  in 
fa v o r  of the p la in tiff was, we think, against the 
great preponderance o f the evidence.”  They 

40 say, “ T h at being so the verd ict can not be sup-
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D irection of V erd ict

ported; fo r  on the facts submitted the decedent 
w as clearly  negligent in not observing the ap-
proach of the train  when he w as sufficiently fa r  
from  the tracks to be entirely out of dan ger.”

This Court at this time and upon this evidence 
is bound by that opinion and' decision of the S u -
preme Court and therefore I  w ill grant the mo-
tion o f the defendant and direct you to find a ver- j q  
diet in this case in fa v o r  of the defendant,
. Mr. Johnston: I  sim ply wished to say the read-

ing of the testim ony being w aived by counsel.
The C ou rt: Y es, the reading o f the testim ony 

is w aived by the counsel and it is consented that 
the C ourt deal w ith it  as i f  it  had all been read to 
the ju ry.

P rin ted  book o f evidence o f previous tria l o f-
fered  in evidence and m arked E xh ib it P-1.

W hereupon the p la in tiff by her counsel objects 20 
to the ruling o f the Court and gives as reasons 
therefor that the evidence presented a fa ir ly  de-
batable question, as to the negligence of the plain-
t i f f ’s intestate and should have been submitted to 
the ju r y ; and that the direction o f a verdict in 
fa v o r  o f the defendant was illegal and im proper; 
and p rays a bill of exceptions, which is hereby al-
lowed and sealed accordingly.

N E L S O N  Y . D U N G AN ,
Judge (Seal). 30
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This m atter comes before the court on an appeal 

from a judgm ent of the Supreme Court upon a 
directed verdict at the Monmouth Circuit.

This action was brought by the p laintiff as admin-
istratrix  of her husband who was killed at 3 A. M., 
J u ly  5th, 1910, in a collision between a train of the 
defendant and the horses and wagon in his charge, 
while driving on Springwood avenue, at Asbury Park, 
where the same crosses the tracks of the New York 
and Long Branch Railroad Company.

Defendant alleged contributory neg-
ligence by Decedent in not seeing1 the 
train.

The direction of a verdict for the defendant was 
solely on the ground of p lain tiff’s alleged contributory 
negligence in hot seeing the train. See direction on 
p. 118 of printed case; also lines 5 to 10 of Supreme 
Court’s opinion on p. 24.

The direction of a verdict being made on precisely 
the same evidence considered by the Supreme Court, 
and because of the judgment of that court, the rea-
soning of the Supreme Court must be considered.

On Appeal 
from Supreme 
Court.
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T H E  S U P R E M E  CO U RT D E C ID E D —

1st (p. 23, }« 1 5 )— “ That a person traveling along 
Springwood avenue * * * would have an unobstructed 
view for a considerable distance down the tracks td 
the south, when fifty or sixty feet from the crossing.”

2nd— “ To avoid the conclusion that the decedent 
w as guilty o f contributory neglect in failing to observe 
the approaching train, the plaintiff called a number 
of witnesses who testified that they saw no headlight 
* * V ’ W itnesses called by the defendant testified 
positively to the contrary. N ot only do they outnum-
ber the witnesses called by the plaintiff * * * but their 
testimony is positive * * *. Four of them appear to be 
entirely unprejudiced.”

3rd— “ No explanation is found of failure of dece-
dent to observe it, unless (as the defendant claims) 
he was asleep upon his wagon.”

IT  IS  R E S P E C T F U L L Y  U R G E D  T H A T  T H E  
SU P R E M E  CO U RT E R R E D  IN  IT S  R E A S O N IN G , 
B E C A U S E —

1st— The “ unobstructed view” would exist in the 
day time, but not at night, unless the engine was suf-
ficiently lighted. This collision occurred in the night.

The question, therefore, to be answered by this 
court is whether the Supreme Court was justified in 
saying the great weight of evidence showed that the 
train was properly lighted, and thereby made visible 
to such an extent that the decedent, if  exercising 
proper care, would have observed it while in a  place of 
safety.

The court may not say, as a matter of law, how far 
a dark object, on a dark night, is visible.

The view point of the decedent was in the glare of an 
electric street light, see p. 27, lines 4 to 6, and he 
was required to look from a lighted spot into the dark-
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ness, a very difficult task, although it  is easy to look 
from the darkness into the light.

The probable effect of this situation, under such 
circumstances, upon the decedent’s powers of obser-
vation, was peculiarly, if  not exclusively, for the jury 
to consider in determ ining decedent’s alleged contrib-
utory negligence, and we most respectfully suggest 
that upon such a situation, and its attending circum-
stances, under our constitution and practice, a plain-
tiff is entitled to the opinion of twelve jurymen, rather 
than the opinion of any court, no m atter how learned 
it may be, or how greatly we respect it.

2nd— W e respectfully urge that there was no justi-
fication for the learned Supreme Court practically 
describing the evidence of p lain tiff’s witnesses as nega-
tive, and characterizing the evidence of the defend-
ant’s witnesses as positive. The court says they “ saw 
no headlight” ; it  should have said they looked and 
saw no headlight.”

Defendant sought to maintain its 
charge by two classes of witnesses, 
viz, employees and non-employees.

And we w ill consider their evidence in that ord er:—
F r a n k  J o n e s , engineer, p. 72, lines 13 and 14, testi-

fies positively, and at lines 15 to 20, says there was 
one white classification light.

W . H. D u n b a r , fireman, p. 78, lines 15 to 17, says 
there was a headlight, “ because I got off to see it  the 
first thing as soon as we stopped.”  (It  may be ob-
served in passing that it  must have been a very bril-
liant light to have required this effort on his part.) 
A t p. 81, lines from 20 to 40, he speaks of reflectors.

H ow ard  M. H or ne r , rear brakeman, “ did not see 
front of engine at a ll,” p. 89, line 10.

Ch a s . F. W a l k e r , baggage man, testifies to the 
same effect, p. 90, lines 23 to 26.



H a rry  E. Laird , conductor, says he saw the head-
light, p. 9, lines SO to 37.

F r a n k  Ma ss es so , flagman, saw headlight and two 
little lights, one on each side, p. 112, lines 2 to 30; p. 
113, lines 20 to 30.

W H A T  N O N -E M P L O Y E E S S A Y :

H e n r y  J. Garr it y  saw headlight and two little  
white lights in front; see p. 65, lines 29 to 33. On p. 
68, line 6, “ there were three lights”  on the engine. On 
p. 56, lines 30 to 33, and on p. 57, lines 4 to 18, says 
the train backed down after the collision.

A r t h u r  Ch a n o w e t h , on p. 106, saw the headlight 
after he had walked from the corner of Springwood 
avenue and Main street, to the track, and then down 
the track.

B ert  Mu r r a y , p. 116, lines 10 to 25, when distant 
about 150 feet, says, see p. 61, line 30, “ Oh, I saw the 
light showing through the number, yes,”  and subse-
quently says he saw it in front.

Cl i n t o n  H. Co m pt o n , p. 102, line 22, saw the col-
lision.

Th o m a s  B ro derick , at bottom of p. 64, noticed 
lights on oar only. P. 94 confesses he does not know 
whether there was a headlight. P. 94, lines 18 to 20.

Ma t t h e w  D. Tu c k e r , at p. 98, line 10, says he was 
about a square and a h alf away. P. 97, line 35, re-
members one red light on car.

P L A I N T I F F ’S W IT N E S S E S .

E d w a r d  F i s h e r , wholly disinterested, on p. 26, line 
13, says, “ /  'was looking for the headlight.”  Begin-
ning w ith line 36, also top p. 27, describes his posi-
tion. A lso p. 28, line 10 to 36; p. 29, lines 20 to 24.



Ir a  J o h n s o n , disinterested, was w ith Fisher, p. 39, 
to p ; also line 10 to line 13 on p. 40.

Co no ve r  B rower * p. 42, line 12, describes his posi-
tion, p. 43, lines 20 to 24, saw light from fire box. 
Looked and saw no headlight, p. 43, line 6.

N ic h o l a s  Rr o k a w ,. p. 47, first 23 lines; p. 48, line 
18, saw. light from fire box.

A l v i n  B. Oli v er , simply says, p. 52, lines 25 and 26, 
that he did not notice any light, and on p. 53, lines 3 
and 4, was asked : “ Q Did you look?” “ A  I looked; 
not purposely to see whether there was a headlight or 
not.”

W al t e r  P it t i n g e r , p. 53, lines 33 to 36, says he 
heard the crash and saw the body fa ll off the engine, 
and on p. 54, lines 6 to 9, he did not notice any lights. 
A t  line 11, was asked, “ Q Did you look directly at 
it?”  “ A  Yes, sir; it  was because I saw him fa ll from 
the front of the engine.”

D avid  Co no ver , p. 56, top, describes his position, 
and saw dark object pass.

D a n i e l  Ay r e s , p. 58, lines 20 to 30; p. 59, lines 10 
to 20, saw no light.

Ch a r l e s  W o o d, p. 60, line 10, saw no light; dark 
tra in ; line 1 7 ; line 18; line 23; line 24, "I saw no light 
at all.”

W i l l i a m  Ch a m b e r s :— W e ask the court’s most 
careful consideration of this witness’s evidence, begin-
ning at p. 31 and ending at p. 38. He had his 
old mother in the w agon; she was nervous, and he 
swears in the most positive way that he looked con-
tinuously for a light and saw none. I t  is difficult to 
conceive of evidence more disinterested and more posi-
tive. .
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S u m m a r y o f all t h e E vi d e n c e  
a s t o H e a dli g h t.

O N T H E P A R T  O F T H E D E F E N D A N T . ✓

O f e m pl o y e e s — t h e e n gi n e e r, fi r e m a n, c o n d u c t o r

a n d fl a g m a n, t o t al .................................................. *  4

O n n o n - e m pl o y e e s — o nl y G a r ri t y a n d M u r r a y. . .   2

A  t o t al ...................... .................  6

T h e o t h e r wit n e s s e s o f t h e d ef e n d a n t, vi z., C k a n o - 

w e t h, C o m p t o n, B r o d e ri c k a n d T u c k e r, di d n o t t e s tif y 

a s t o a h e a dli g h t.

C o m p t o n, B r o d e ri c k a n d T u c k e r, w h e n a s k e d a s t o 

t h e p r e s e n c e o f li g h t s, si m pl y s a y t h e y s a w li g h t s o n 

t h e r e a r c a r, b u t n o t o n e o f t h e m t e s tif y t o a li g h t o n  

t h e e n gi n e. T h e y w e r e a ll a r o u n d t hi s t r ai n, a n d i s i t 

n o t s t r a n g e t h a t t h e y n o ti c e d a li g h t o n t h e c a r, a n d 

y e t n o ti c e d n o n e o n t h e e n gi n e ?

B u t w h a t c r e d e n c e w o ul d a j u r y gi v e t o t h e e vi d e n c e 

o f M a s s e s o, t h e fl a g m a n, a n d G a r ri t y a n d M u r r a y, a s 

t o p r o vi n g a h e a dli g h t ?

M a s s e s o s a y s t h e r e w e r e “ t w o li t tl e li g h t s, o n e o n 

e a c h si d e. ”

G a r ri t y s a y s “ t w o li t tl e w hit e li g h t s i n f r o n t. ”

T h e s e m e n a r e b o t h i m p e a c h e d, b e c a u s e t h e e n gi -

n e e r s a y s t h e r e w a s o nl y o n e  w hit e cl a s sifi c a ti o n li g h t.

T h e c o n d u c t o r, p. 9 1, li n e 3 5, s a y s t h e r e w a s o n e  

li g h t.

T h e fi r e m a n, p. 7 7, b o tt o m o f p a g e, s a y s t h e r e w a s 

o n e  li g h t l o c a t e d o n l e f t si d e.

A r t h u r C h a n o w e t h, p. 1 0 6, s a w o n e  li g h t o n t h e l e f t 

si d e.

T h e s e m e n w e r e j u s t a s p o siti v e t h a t t h e r e w e r e t w o 

li t tl e li g h t s, a s t h e y w e r e t h a t t h e r e w a s a h e a dli g h t. 

I f t h e y w e r e w r o n g, a s t h e y w e r e, a b o u t t h e li t tl e 

li g h t s, w h y w o ul d n’t t h e j u r y b e j u s tifi e d i n s a yi n g 

t h e y w e r e w r o n g a b o u t t h e h e a dli g h t ?

G a r ri t y s a y s, p. 6 6, li n e s 2 1 t o 2 5, t h a t a f t e r t h e 

a c ci d e n t, t h e t r ai n b a c k e d d o w n “ s o u t h o f C o o k m a n
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avenue.”  This is positively denied by the engineer, 
top of p. 76, saying he did not back “ an inch.” B y 
the fireman, on p. 79, lines 26 to 28. B y  the con-
ductor, p. 93, lines 3 and 4.

B u t G arrity  was no more positive that he saw the 
headlight, than that the train  backed down. W as his 
evidence not impeached?

The other witness, M urray, makes a preposterous 
statement, p. 116, line 20, that he saw the headlight 
shining through the letter cut in the headlight box, 
and he even says at line 25, that he knew the “ number 
at the time.”  W hat sensible man would believe that 
in a train moving at twenty-five or th irty  miles an 
hour, a w ayfarer from the highway would notice the 
little  numbers of the engine on the headlight?

So, the evidence of these three was sadly discredited, 
and leaving as the only positive witnesses as to a 
headlight, the engineer, fireman and conductor.

W e have been unable, in w hat has been a careful 
diagnosis of this evidence, to find the four disinter-
ested witnesses referred to by the Supreme Court, as 
having seen the headlight.

FO R  T H E  P L A IN T IF F .

The evidence of Fisher, Johnson, Brower, David 
Conover and of Chambers, is most positive.and dis-
interested— a total of five positive witnesses, to which 
is to be added the testimony of Cliver and of Pittinger, 
of a  negative character.

Each looked at the engine, and each characterizes 
it as a dark object. An object cannot be dark if  bear-
ing a lighted lamp. I t  was not necessary for them to 
say they looked for a light, because if the jury believed 
these witnesses when they said the engine was dark, it 
must also believe they looked, for looking was the 
only w ay to determine whether it was light or dark. 
It  is not like a witness merely saying he did not hear a 
bell or whistle, adm itting that he was not listening. 
These witnesses looked and saw no light. Upon what
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theory, therefore, was the Supreme Court justified in 
holding, in effect, that if  the decedent had looked, he 
would have seen a  light which others testified they 
could not see when they looked?

Was Decedent Asleep?
The only evidence offered in support of this conten-

tion, by the defendant, is that of the witnesses Belle- 
rino, p. 111 , and Tucker, p. 99, the former concluding 
that because he Called to decedent and received no re-
sponse, that he was asleep, while Tucker flatly refuses 
to say that decedent was asleep, adm itting that in 
his report at the police station he did not so allege. 
Strange that he spoke to a sleeping man.

On the other hand, Mr. Chambers swears decedent 
drove by his wagon, opposite the, first house west of 
the railroad, and that decedent spoke to Chambers as 
he did so. See pp. 31 and 32.

Conover Brow er says th at as decedent’s horse came 
on the track, decedent was on the seat, “ sitting right 
up and driving.”

Burden of Proof is on Defendant.
B u t let it  be not forgotten that contributory negli-

gence is asserted by the defendant, and it must prove 
its assertion by the greater weight of evidence. It  is 
not for the p laintiff to disprove it.

Plaintifi was entitled to go to the Jury 
i f  the evidence she offered on this subject raised only 
a fa irly  debatable proposition.

Did not the evidence of her five positive and disin-
terested witnesses raise a fa ir question as against the 
evidence of the six witnesses of the defendant, four 
of whom were employees and two non-employees, Gar- 
rity  and M urray, of doubtful value?

Respectfully submitted,

JO S E P H  S. CO N O VE R ,
A sbury Park, N. J.,

W IL B U R  A. H E IS L E Y ,
Newark, N. J., 

Counsel for P laintiff.
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C A R R IE  A . T IL T O N , A dm rx.,

P laintiff-A ppellant, I On Appeal

I  from
VS. 1 Supreme

/ Court.
P E N N S Y L V A N IA  R A IL R O A D  [ „  . ,  „

l Brief of

C O M P A N Y  (Im pleaded) \ defendant.

Defendant.

This suit w as brought in the Suprem e Court, 
Monmouth C ircuit to recover dam ages for k illin g  
of p la in tiff ’s husband at Springw ood Avenue 
Crossing, C ity  of A sb u ry  P ark , in the early  morn-
ing of J u ly  5th, 1910. P la in tiff recovered a ver-
dict of nine thousand dollars. Upon a Rule to 
Show  Cause w h y that verd ict should not be set 
aside the rule w as made absolute. (See opinion 
of Suprem e Court, page 22 printed case.) 
Subsequently at the retria l the case w as submitted 
upon the printed record of the previous trial. The 
reading of the testim ony w as w aived b y  Counsel 
who consented that the Court deal w ith  the testi-
mony as i f  it  had all been read to the Ju ry. (P rin t-
ed case, page 119 ). The Court upon motion of the 
defendant, directed a verd ict for the defendant 
on the ground o f contributory negligence on part 
of decendent. From  this judgm ent the present 
appeal to this Court has been taken.
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The only ground of appeal relied on b y  appell-

ant is the follow ing:

No. 19. “ The Court decided that on the 
facts subm itted the decedent w as clear-
ly  negligent in not observing the approach of 
the train  when he w as sufficiently fa r  from  the 
tracks to be entirely out of danger, and d i-
rected the J u ry  to find a verd ict in favo r of 
the defendant; W hereas the Court should 
have decided that the question of dece^dent’s 
negligence w as a fa ir ly  debatable question, 
and should have subm itted the same to the 
J u r y .”

t
The tria l judge p roperly  directed a verd ict in 

favo r of defendant on the ground of decedent’s 
negligence in not observing the approach of the 
train  in time to avoid the accident.

Assum ing there w as evidence to go to the J u ry  
on the question of g iv in g  statutory signals, yet 
i f  it  clearly  appears from  the evidence as p ractic-
a lly  uncontradicted that dece^dent should have 
been aw are of the approaching train  in time to 
avoid the accident, either through hearing it  or 
seeing it, even though the statutory signals were 
not given, he w as g u ilty  of contributory n egli-
gence and the direction of a verd ict in favo r of de-
fendant w as proper.

The failure to g ive  the statutory signals w ill 
not relieve a person from  using his senses.

R igh ter v. P . R. R . 13 V room  180.
Swanson v. C. R. R. of N. J., 34 Vroom  606.
Conklin v. E rie  R. R., 34 V room  339. 
Cantrell v. E rie  R . Co., 35 V r. 277.
Sm alley v. C. R. R  of N. J., 32 V r. 277.
D. L . & W . R. Co. v. H efferan, 28 V r. 151.



3

Hanson v. P . R. R., 33 V r. 391.
V an R iper v. N. Y . &c. R. Co., 42 V r. 345.

CONTRIBUTORY NEGLIGENCE.
(A ) The noise made by the approaching train 

was clearly audible and should have been heard 
b y  dece^dent i f  he had exercised ordinary care.

The undisputed testim ony in the case shows 
that a person travellin g  eastw ardly along Spring- 
wood A venue and approaching the railroad tracks 
w ould have an unobstructed view  south of over 
1,200 feet when 100 or 150 feet from  the crossing, 
and that this view  w as extended as one proceeded 
tow ards the tracks. (Case 23, line 15). (Case 
28, line 18). (Case 36, line 30). (Case 115, lines 
1-15). (Case 64, lines 24-40).

The train  consisted of a locom otive and tender, 
four Pullm an cars and seven coaches. (Case 79, 
line 12). I t  w as running 30 miles an hour accord-
in g to testim ony of engineer and fireman. (Case 
73, line 15. Case 79, line 25). F orty-five miles 
per hour according to p la in tiff ’s witnesses. T il-
ton in a large tru ck w agon, draw n b y  two horses 
w alk in g  at a rate 6f three and a h a lf miles per 
hour, upon a brick  road, approached and entered 
upon the crossing w ithout stopping his team.

In the case of Sm alley v. C. R. R. of N. J., 32 
Vroom  278, the Court says:— “ There w as no ex-
press evidence to show how much noise the coal 
train  made, or indeed that it  made any noise, nor 
under the cirsum stances w as such evidence neces-
sary. The thing spoke for itself. The Court 
w ill not ignore common experience. There is no 
reason to think that the physical conditions were 
exceptional, or that the phenomenon of an inaud-
ible coal train  w as a feature of the situation. The 
conclusion is inevitable that this m oving body was 
accom panied b y  the usual roar and rumble.

See also Cantrell v. E rie  R. R. Co., 35 Vroom
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278: “ I f  when the p lain tiff looked tow ard the 
north the train  w as not upon the visible stretch of 
1,600 feet or w as so fa r  a w a yth a t an attentive look 
w ould not perceive it, then it must have travelled  
at a v e ry  high  rate of speed to reach the point of 
collision when the p lain tiff did, and at such speed 
the rumble of the train  would surely have been 
loud enough to be heard b y  him, i f  he had listened, 
in time for him to keep off the tra c k .”

In the present case according to the evidence 
and from  the mouths of p la in tiff ’s witnesses as 
w ell as of defendant’s, it  expressly appears that 
the noise of the approaching train  w as p lain ly  
audible to persons at a distance more remote from  
the crossing than the dece^dent.

E d w ard  Fisher, w itness for p laintiff, says, “ I  
heard the train, heard it ju st for a second. It was 
running down. I  heard a sound and the horse w as 
kind of a little  nervous and I  had a boy w ith  me 
and I  says ‘ get to the h orse’s h ead ’. B y  the time 
he got to the h orse ’s head the train  w as there and 
I  w as righ t along side of the horse then, unloading 
a crate of berries there, w as sittin g  along the edge 
of the w a lk .”  (Case 25, line 30.)

F isher w as 30 feet north of the crossing. (Case 
25, line 21.)

“ H ow f$r aw ay w as it  (train) when you heard 
the noise of it? A . W ell, I  d on ’t know  exactly  
how fa r; I  couldn ’t say. I  should say about 100 
or 200 feet, som ething like that. The train  w as 
running v e ry  still. I  couldn’t hear it  v e ry  fa r .”  
(Case 29, line 15).

F ish er also says, *11 seen the team  ju st as it  w as 
going on and w ithin a few  feet from  the m ain 
tr a c k ” . (Case 30, line 5). He saw that at the 
same time he heard the noise. (Case 30, line 15). 
“ Q. A t  the same time you heard the noise you 
looked, and at the same time you looked you told 
the boy to stand at the head of the horses, and at 
the same time you saw and did those things you
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also saw Tilton >s w agon approaching the crossing 
is that so? A . Sure that is so .”  (Case 30, line 
2i) .

F ish er w as farth er from  the approaching train 
than Tilton. He heard it when it  w as 100 or 200 
feet aw ay, had time to look and see where T ilto n ’s 
w agon w as and tell the boy to stand at the h orse’s 
head, before the collision, and when he heard the 
train  com ing T ilton  w as ju st approaching the 
crossing.

Chambers, another w itness for p laintiff, testified 
he w as behind Tilton on their w a y  along Spring- 
wood A venue and that T ilton did not stop as he 
approached the crossing. (Case 38, line 28). T hat 
T ilton w as d rivin g  a team of horses draw ing a 
w agon loaded w ith  garden truck. I t  had a cover-
ed top w ith  a hood extending down and sligh tly  
over the dash and side curtains, extending to the 
front opposite the dash. T ilton sat over the dash 
w ith  his feet resting on the whiffletrees. The road 
bed w as of brick. The w agon wheels w ere shod 
w ith  iron. (Case 35, lines 27-40.) (Case 63, line 
5).

Cham bers says he d id n ’t hear the train, al-
though listening for it. B u t he also says he d id n ’t 
see the arc ligh t at Springw ood A venue, and the 
signal lights. T hat the ligh ts w ere p lain ly  evi-
dent w as undisputed by  any other witness.

T ilton w as fam iliar w ith  the crossing. Crossed 
it m any tim es at night. (Case 45, line 25).

Ira  Johnson for the p laintiff, the boy referred 
to b y  Fisher, testified:

“ Q. W h at first called your attention to the 
fact that a train  w as com ing? A . I  heard this 
noise. (Case 39, line 15).

“ Q. Y ou  say you d id n ’t hear any noise at all 
until Mr. F ish er told you to go to the horse? A . 
Yes, sir.

‘ ‘ Q. Do you remember looking down the track 
after Mr. F isher told you that? A . Yes, sir. A ,
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W ell, I  got there and took hold of her and then 
looked down the track.

‘ ‘ Q. W here w as the train  then when yon look-
ed? A . I didn’t see it then.

“ Q. So that yon stood at the h orse ’s head a 
little  w hile before the train  got to the crossing? 
A . A bout a second or so.

“ Q. H ow long? A . A bou t a minute or so.

B y  P la in tiff ’s attorney: “ Ira, you have 
answered a question now two w ays. Y o u  said 
you heard the noise a second before and then 
you said a minute before it  struck the wagon. 
Now w hat do you mean, a second or a minute? 
A . A bout a minute, I  meant. (Case 41, lines 
1-40. Case 42, line 1).

Conover B row er for the plaintiff, sa y s :
“ Q. D id you hear the train  coming? A . I 

never heard it till ju st about the w ink of your eye 
before it  struck the wagon.

“ Q. W hen you heard it  w h at did you do? A . 
I  looked righ t aw ay. (Case 42, line 31).

On cross exam ination he said when he saw 
the w agon it  w as com ing on the track.

“ Q. D id you see the w agon stop at any point? 
A . No, sir.

“ Q. Y ou  saw the horses com ing on a w alk? 
A . Y es, sir. The common gait, you know, of a 
horse.

“ Q. Y o u  saw them com ing on the track? A . 
Ju st w alk in g  up on the track, yes.

“ Q. A n d they w ere then w alking? A . Y es, 
sir. T h ey d id n ’t stop, from that time on they 
w alked  until the train  struck them.

“ Q. Y o u  h ad n ’t seen them stop prior to that 
tim e? A . No, sir. (Case 45, lines 10-20).

I t  must he clear that B row er heard the train  an 
appreciable tim e before the collision, because he
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says when he heard the train  he looked and the 
horses were “ w alk in g  up on the tra c k ’ ’ and “ they 
d id n ’t stop, from  that time on they w alked until 
the train  struck them. ’ ’ So that the time from  
the moment he heard the sound of the approaching 
train  and looked, to the moment of collision was 
more than ‘ ‘ the w ink of an eye, ’ ’ as w itness term -
ed it. I t  w as the time required for the horses 
w alk in g  at an “ ordinary g a it ”  to travel from  the 
commencement of the crossing to the north bound 
track  where the collision occurred, a distance of 
at least tw enty-five feet. It  is th irty  feet from  the 
beginning of the p lank crossing on the w est to the 
east ra il of the north bound track. (Case 63, line 
25).

N icholas B rokaw , sworn for p laintiff, testified 
he stood between his own w agon and F is h e r ’s. 
F is h e r ’s w as first, his second. (Case 49, line 30). 
He w as unloading berries from  his wagon. W hen 
the crash came he stepped out. (Case 50, line 10). 
He d id n ’t hear the train  coming.

W alter P itten ger testified for p la in tiff that he 
w as back of Mr. C on over’s w agon on the w est side 
of the m arket (near the tracks) but the horse and 
w agon of witness w as on the east side. (Case 
63, lines 10-40). W itness crossed over to help hold 
C on over’s horse w hich w as frightened at the ap-
proaching train, (Case 55, line 20), clearly  show-
ing the noise of the train  w as p lain ly  audible. 
W itness says he d id n ’t hear it  until the crash, but 
in the same breath he says the horse w as frigh ten -
ed at the train  and witness crossed over to hold 
it. He also says he d id n ’t hear the noise of the 
train  com ing to a stand still, although he w as then 
only eight or ten feet aw ay from  it, but he gener-
ously concedes it  m ight have made a noise but he 
d id n ’t p articu larly  notice it. (Case 55, line 1).

D avid  Conover for the p lain tiff says he d id n ’t 
hear any train  before the crash, but that he w a sn ’t 
listening for any.
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“ Q.  W e r e y o u li s t e n i n g f o r a n y t h i n g, f o r 

n oi s e s o r t r ai n s' ? A .  N o, si r; I w a s n’t li s t e n i n g 

f o r a n y . ”  ( C a s e 5 6, li n e 3 9 ).

D a ni el A y r e s t e s tifi e d f o r p l a i n tif f t h a t t h e fi r s t 

h e h e a r d w a s t h e c r a s h.

‘ ‘ Q.  B u t b e f o r e t h e c r a s h y o u w e r e n o t p a y i n g 

a n y a t t e n ti o n ?  A .  N o, si r.  I w a s n o t p a y i n g 

a n y a t t e n ti o n. ”   ( C a s e 5 8, li n e 3 0 ).

C h a rl e s W o o d f o r p l a i n tif f w a s 6 5 f e e t f r o m t h e 

c r o s si n g. D i d n’ t s e e t h e a c ci d e n t. H a d hi s b a c k 

t o t h e c r o s si n g fi xi n g hi s w a g o n. H e a r d t h e c r a s h.

‘ ‘ Q.  A s t h e t r ai n c a m e u p a n d w e n t b y I w a n t 

t o a s k y o u w h e t h e r t h a t w a s a q ui e t t r a i n o r a 

t r a i n t h a t m a d e a n oi s e ? A .  I t s u r el y m u s t h a v e 

b e e n a q ui e t t r a i n f o r I d i d n’t h e a r i t . ”   ( C a s e 

6 1, li n e 2 5 ).

H e w a s 6 5 f e e t e a s t o f t h e c r o s si n g, b e t w e e n hi m 

a n d t h e a p p r o a c h i n g t r ai n w e r e s oli d o b s t r u c ti o n s, 

h o u s e s a n d b o a r d f e n c e s.

F o r t h e d e f e n d a n t, G a r ri t y, a d i si n t e r e s t e d w i t -

n e s s, w a s w a l k i n g d o w n t h e t r a c k.  H e a r d t h e 

t r ai n a n d s a w i t, ( C a s e 6 7, li n e 1 0 ), a n d g o t off t h e 

t r a c k i n c o n s e q u e n c e.

F r a n k J o n e s, t h e e n gi n e e r o f t h e t r ai n, s a y s i n 

a n s w e r t o t h e q u e s ti o n, “ Q.  S h u t ti n g o ff t h e 

s t e a m p r o d u c e s a q ui e t t r ai n, d o e s n’t i t. A .  N o, 

t h e r u m bl e o f t h e t r a i n i s j u s t t h e s a m e /’ ( C a s e 

7 6, li n e 2 5 ) .

W illi a m  H. D u n b a r, t h e fi r e m a n:  “ Q.  T h e 

e n gi n e w a s r u n n i n g q ui e t t h a t n i g h t, w a s i t n o t, 

t h r o u g h t h a t n ei g h b o r h o o d ?  A .  N o m o r e s o 

t h a n a n y o t h e r t r a i n s h u t off. * ■ * • • * *   A . 

T h e r e i s l o t s o f n oi s e o n a n y e n gi n e. I c o u l d n’t 

s a y h o w i t i s o u t si d e. ”  ( C a s e 8 3, li n e 1 ).

M a t t h e w D. T u c k e r, t h e p oli c e offi c e r, a bl o c k 

a w a y f r o m S p ri n g w o o d A v e n u e c r o s si n g h e a r d t h e 
r u m bli n g o f t h e t r ai n. ( C a s e 9 9, li n e 3 5 ). H e a r d 

i t a b o u t t h e s a m e ti m e h e h e a r d t h e w h i s tl e. S o u n d 
c a m e f r o m  d o w n t h e t r a c k.  ( C a s e 9 9, li n e 3 2. 

C a s e 1 0 0, li n e 1. )  S a w T il t o n i n hi s w a g o n a p -
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parently  asleep. (Case 98, line 10). B allerino 
says T ilton w as asleep. (Case 110, line 21).

Considering the evidence it  clearly  appears that 
p lain tiff w as g u ilty  of contributory negligence, 
because he could have heard the approaching train  
i f  he had been exercising ordinary care, even 
though the train  w as unlighted and no statutory 
signals w ere given. The noise w as p lain ly  evident 
to m any of the witnesses including those of p lain-
tiff. T ilton but a moment before the accident w as 
seen asleep in his wagon.

The road bed of Springw ood A venue w as of 
brick. T ilton w as d rivin g  two horses, iron shod, 
draw ing a m arket wagon, the largest of its  kind, 
w ith  m etal tires, steel or iron, loaded w ith  barrels 
and garden truck, a tin lantern fastened opposite 
his head. There were side curtains on the wagon 
extending beyond the seat upon w hich T ilton  w as 
sitting so that to see to the side he w ould have to 
move his body o f head forw ard. The arc lights 
at Springw ood A venue Crossing threw  its rays 
down the track  one hundred or one hundred and 
fifty  feet, so testified Charles W oods. A lon g  the 
tracks were the two semaphore ligh ts and low 
sw itch lights. The w agon made some noise, and 
the horses made a noise. T ilton d id n ’t stop his 
w agon before endeavoring to cross the tracks. 
H is horses m oving three and a h alf to four miles 
an hour. F isher, p la in tiff ’s witness, heard the 
sound of the train  a second or more before the 
crash, even though busy unloading his w agon and 
only “ kind of looking for a tra in .”  He heard it 
when it w as one hundred or two hundred feet from  
the crossing and at the same time saw Tilton com-
ing on the crossing. F ish er had time to tell his 
boy to stand at his h orse ’s head and to observe 
T ilton  approaching before the crash came. Con-
over B row er, a w itness for p laintiff, heard it a 
second before the crash. The boy heard the sound 
about a minute before the crash and stood at the
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h orse ’s head that length of time before the acci-
dent. W a lter P ittin ger for p lain tiff w as on the 
opposite side of the m arket from  the railroad 
track  one hundred feet aw ay and went over to 
the track  to hold C on over’s horse w hich w as 
frightened at the approaching train, and the acci-
dent occurred after he had traversed that one hun-
dred feet. D aniel A y re s  w a sn ’t listening for a 
train. W a sn ’t p ayin g  any attention. N icholas 
B rok aw  w as busy unloading his wagon, as were all 
p la in tiff ’s w itnesses, who were at the m arket. 
H arry  Bishop, the night watchm an, w as not lis-
tening for the train. He w as two blocks from  the 
accident. A lv in  B . Oliver, the same. F ran k  Jones 
the engineer of the train  stated the rumble of the 
train  w as ju st the same w ith  the steam shut off as 
on. Clinton H. Compton heard the rumble of the 
approaching train, w hile in his restaurant one 
hundred feet from  the crossing. M atthew  D. T u ck -
er, police officer, heard the rumble of train  a block 
and a h alf aw ay from  the crossing.

W hen F isher first heard the'sound of the train  
it  w as one hundred or two hundred feet aw ay, he 
says, and T ilton  ju st approaching the crossing. 
T ilton  still had tw enty-five feet to travel before 
reaching the north bound track. The boy heard 
it  a minute before the crash. I f  F ish er and the 
boy and others heard the train  w h y couldn’t T il-
ton? T ilton w as nearer the train  than w ere the 
witnesses. T ilton  still had tw enty-five feet to 
travel before reaching the north bound track, 
when p la in tiff ’s w itness Conover B row er heard 
the train  coming. T ilton  w as travelin g  four and 
four-tenths feet per second, at the rate of three 
miles per hour, therefore six  seconds distant from  
the north bound track. The train  m oving at fo r-
ty-five m iles per hour or sixty-six  feet per second, 
w as 396 feet distant at the time. I f  going th irty  
m iles an hour or forty-four feet a second it  w as 
264 feet distant. T ilton  could have heard the



11

train  i f  he had been alert. B u t he had been seen 
b y  two persons, T ucker and Ballerino, only a 
moment previous, and some three hundred feet 
from  the crossing in a sleepy attitude, his head 
in his hand, apparently asleep, did not answer 
when spoken to. There w ere no noises around the 
m arket place to interfere w ith  T ilto n ’s hearing. 
The only noise w as that made b y  his w agon and 
horses and the train.

The train  w as rushing northw ard at a speed 
va ry in g  according to the testim ony, between th ir-
ty  and forty-five miles an hour, consisting of elev-
en coaches, four Pullm ans and seven ordinary 
passenger cars. I t  must have made considerable 
noise. There is no such phenomenon as a quiet 
train. A ll trains are noisy and easily  heard. It 
is contrary to human experience to assert that an 
alert person approaching a railroad crossing in 
the dead quietness of night, no obstructions to 
interfere w ith  free hearing, cannot hear a rapidly  
approaching train  of eleven cars in time to avoid 
an accident. It  w as T ilto n ’s duty, know ing as he 
did that a railroad crossing w as located at the 
point in question, to look and listen, to be on the 
alert, to use his senses. I f  he had made any effort 
at all to listen he could have heard the train  ap-
proaching. B u t he w as asleep.

F o r the reasons above given the direction of a 
verd ict w as proper on the ground of dece-
d en t’s fa ilure to hear the train  w hile in a position 
of safety.

(B.) The headlight of the engine and other 
ligh ts were lighted  and clearly  visible and should 
have been observed b y  decedent.

The plaintiff, in view  of the undisputed fact that 
decedent as he approached the crossing had an 
unobstructed view  for a considerable distance 
south, the direction from  w hich the train  w as ap-
proaching, and realizin g that i f  b y  looking or lis-
tening the accident could have been avoided, and
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that decedent’s failure so to do w ould constitute 
contributory negligence and defeat the action, 
even though no statutory signals w ere given by 
the approaching train, w as com pelled to assume 
the burden of proving such facts as w ould relieve 
decedent from  the charge of contributory n egli-
gence, although ordinarily  the defendant w ould 
have had that burden. P laintiff, therefore, 
through necessity called a number of witnesses 
who testified they saw  no headlight burning upon 
the engine at the time of the accident. The testi-
m ony w as of a negative character and unconvinc-
in g  as the follow ing review  of the testim ony clear-
ly  shows.

F ish er says he d id n ’t notice any headlight or 
other ligh ts on the train  although looking for 
them. (Case 26, line 12). A n  arc lig h t over 
Springw ood A venue Crossing burning at the time 
but th irty  feet distant from  F ish er and between 
him and the approaching train, is a sufficient ex-
planation for his fa ilure to notice the headlight.

Chambers said in answer to the question “ Did 
that engine have any headlight? A . Not that I 
seen, no, s ir .” , (Case 34, line 5).

Cham bers’ testim ony cannot be relied on for he 
said on direct exam ination as to the sw itch and 
semaphore ligh ts south of Springw ood A venue, 
they w ere there but d id n ’t ligh t up the tracks any. 
(Case 35, line 10). On cross exam ination he 
stated he d id n ’t look to see w hether they were 
lighted  or not. “ I  d id n ’t see that. T hat w as not 
concerning me to see w hether the railroad lit  up 
or n o t.”  (Case 37, line 15). A s  to arc lig h t at 
Springw ood A venue Crossing, concerning w hich 
vthere w as no dispute, he denied absolutely the 
presence of such light. (Case 37, line 20). So 
C ham bers’ recollection of ligh ts is not depend-
able.

Ira  Johnson, the boy, stated as to w hether the 
headlight w as lighted, “ N ot as I  saw it, it  was-
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n ’t . ’ ’ (Case 40, line 12). T his witness held Fish- 
e r ’s horse at F is h e r ’s command when he heard the 
train  com ing and like F ish er had the arc ligh t be-
tween him and the train.

Conover B row er stood along side of F isher. His 
view  w as obstructed b y  F is h e r ’s wagon. “ Q. 
W as there any headlight on it?  A . I  never seen 
none. I  looked and I  never seen no headlight and 
no ligh t of any k in d .”  (Case 43, line 5).

N icholas B rokaw , asked i f  the train  had a head-
lig h t said, “ I  d id n ’t see any, no s ir .”  He also 
said he w as bu sily  engaged in unloading his w a g -
on. “ W hen the crash came I  stepped ou t.”  (Case 
50, line 9). H is view  w as obscured b y  F is h e r ’s 
wagon. “ A t  the time it struck I  couldn ’t see it  
ju st then for the corner of his w agon .”  Case 50, 
line 26).

H arry  Bishop— “ Q. W ere there any lights in 
the train? A . Not that I  saw. Q. D id you see 
the engine? A . No, s ir .”  (Case 51, line 38).

‘ 1Q. W hen you saw that train  did you see any 
ligh ts anywhere about it, on the train  itself?  A . 
No, sir, not in that position I  w as in, I  d id n ’t. 
(Case 52, line 1).

A lv in  B . C liver says he d id n ’t see any light. 
A s  to the pilot ligh ts he says the w reckage m ight 
have obscured them and he w ould not say they 
w ere not there. A s  to the headlight he says he 
d id n ’t look purposely to see i f  there w as one, that 
his attention w a sn ’t specifically called to it. (Case 
53, line 1).

W a lter P ittin ger testified he d id n ’t see the 
accident. “ Q. D id the engine have any head-
ligh ts on it or any ligh ts that you could see? A . 
N ot that I  noticed at all. (Case 54, line 9). D id-
n ’t go to the head of the train, w as alongside of 
it. (Case 54, line 15).

D avid  Conover says he saw  no light. On cross 
exam ination he stated— “ Q. N ot hearing any-
thing uutil you heard the crash, you d id n ’t  look
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down the track  before the crash did you? A . I  
did not. Q. A n d  you are not able then to say 
w hether or not there w as a headlight on the loco-
m otive before the crash, are you? A . No, s ir .”  
(Case 57, line 10).

D aniel A y res  testified when he heard the crash 
he looked up and saw the train  go by. S aw  the 
engine. “ D id n ’t see any light. Q. B u t before 
the crash you were not p ayin g  any attention? A . 
No, sir. I  w as not p ayin g  any attention. Q. Y ou  
d id n ’t see the front of the engine, you ju st saw 
the side of the engine? A . The side, yes, sir. 
(Case 59, lines 10-20).

Charles W ood testified he w as 65 feet east of the 
crossing w ith  his back to it  w orking on his wagon. 
“ W hen I  turned around I  seen the train  going on. 
I  saw no ligh ts at all. ’ ’ (Case 60, line 10-15).

“ Q. Y o u  d on ’t know  w hether there w as any 
lig h t on the train  before the crash or not, do you? 
A . I  couldn’t s a y .”  (Case 61, line 40).

It  w ill be observed that the testim ony of all the 
p la in tiff ’s w itnesses as to ligh ts is negative. Some 
w eren ’t looking, others w ere not in  a position 
where they could see. A ll were busy unloading 
their w agons. There is an absence of certainty 
and positiveness.

On the p art of defendant we have the witness 
Gfarrity who w as w alk in g  down the track. He saw 
the locom otive, its  headlight and pilot ligh ts and 
stepped off the track  to avoid it. (Case 65, line 
30). He first heard the w histle, looked down the 
track  and saw the headlight. (Case 67, line 5). 
He says, “ I  got off (the track) because I  heard 
the w histle and saw  the headlight. (Case 67, line 
40). T his w itness as the result of w hat he saw did 
something.

F ran k  Jones, the engineer, ligh ted  the headlight 
him self, w as p art of his duty. S aw  it  lighted. 
S aw  that it  d id n ’t  go out. “  Q. W a s your head-
lig h t lighted  at the time of the accident ? A . Y es,
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sir. Q. D id yon have any other ligh ts on the en-
gine than the headlight? A . Y es, sir, on the left 
side front of the engine. A . A  classification 
lig h t w hich denotes we are an extra  train. A . A  
h u ll’s eye lantern, that is, glass in it, at a distance 
enlarges the light, it  can be p la in ly  seen from  the 
front of the engine. (Case 72, lines 1-40).

A fte r  the accident “ I  got off and went to the 
front of the engine and looked at it. Q. W as this 
headlight lighted? A . Y es, sir, also the w hite 
lig h t .”  (Case 75, lines 25-40).

W illiam  H. Dunbar, the fireman, says the en-
gineer lighted  the headlight and classification. 
T hat they w ere still lighted after the accident. 
“ Q. H ow  do you knew  it  w as? A . Because I 
got off to see it  the first thing as soon as we stop-
p ed .”  (Case 78, line 15).

‘ ‘ Q. How fa r  aw ay could the headlight of your 
locom otive be seen b y  a person in front? A . W ell 
the headlight we had on the engine that night I 
think could be seen at least a mile aw ay.

“ Q. Do you know? A . Y es, I  know it could. 
(Case 85, lines 25-40).

H ow ard M. Horner, brakem an, testified it  was 
p art of his duty to lig h t and see that the m arkers 
on the rear end of the last car w ere lighted  and 
kept lighted. T h at they w ere lighted  at the time 
of the accident and there w ere two ligh ts lighted 
in the car. (Case 86, lines 20-40. The ligh ts could 
be seen b y  one standing at the side of the track  
as the train  passed. (Case 89, line 12).

Charles F . W alker, baggage m aster, testified 
there were two ligh ts on rear end of train  and two 
inside rear car. (Case 90, line 10).

H a rry  E . L aird , conductor, testified he saw the 
headlight lighted. W ent to the front of the en-
gine im m ediately a fter the accident. A lso  saw 
the classification light. F ou r Pullm an cars had 
two ligh ts in each car, and the sw itch car had two 
ligh ts in it. A lso  saw the lights on rear of last
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car. The fights in Pullm an cars were burning 
bright, so the conductor could see to read his or-
ders. One could see the ligh ts from  the outside 
at quite a distance. (Case 91, line 35. Case 93, 
lines 10-30).

Thom as Broderick, police officer, w a sn ’t at front 
of train, but saw the lights at rear end. (Case 
94).

P ran k  H. Roland, police officer, on his beat saw 
the headlight. (Case 96, line 1).

M atthew  Tucker, police officer, on duty, saw 
w itness asleep a moment before the collision and 
so stated in his report to headquarters of the ac-
cident. Saw  the ligh ts on rear of train. D id n ’t 
see the front of the train. (Case 97, line 35. Case 
98, line 15).

A rth u r Chanoweth three hundred feet from  
crossing at time of accident. Saw  the headlight 
on locom otive. (Case 106, line 20). S aw  classifi-
cation ligh t and ligh ts in the cars. (Case 106, 
lines 20-35).

M ichael Ballerino saw T ilton  asleep as he pass-
ed w itn ess’ store a moment before the accident. 
(Case 110, line 20).

F ran k  Massesso, flagm an for N ew Y o rk  & Long 
Branch R ailroad Com pany at Corlies A venue 
Crossing, one block south of Springw ood Avenue 
flagged the crossing as the train  approached. Saw  
the headlight and classification light. (Case 112 ,‘ 
lines 10-30).

B ert M urray, hackm an, heard the collision, 
about 150 feet aw ay. Looked up, saw the head-
light. Saw  the two ligh ts on rear of train. C aught 
T ilto n ’s horses as they w ere running aw ay. (Case 
115, line 40. Case 117, line 10).

B ig h t witnesses testify  absolutely, w ithout any 
qualification, that they saw the headlight. Three 
of them, the engineer, fireman and conductor, re-
spectively, whose duty it  w as to see that the train  
w as p roperly  lighted; two who did som ething as
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t h e r e s ul t o f s e ei n g t h e h e a dli g h t, M a s s e s s o w h o 

fl a g g e d t h e c r o s si n g a n d G a r ri t y w h o s t e p p e d off 
t h e t r a c k t o a v o i d t h e t r a i n ; F r a n k R ol a n d, a p o -

li c e offi c e r, a n d C h a n o w e t h a n d M u r r a y. G a r ri t y, 
R ol a n d, C h a n o w e t h a n d M u r r a y e n ti r el y d i si n t e r -

e s t e d a n d u n p r ej u di c e d. I n a d diti o n, t h e w i t n e s s -

e s H o r n e r a n d W a l k e r a n d L a i r d s a w t h e t r ai n 

li g h t e d i n s i d e ;  T u c k e r,  C h a n o w e t h,  M u r r a y, 

L a i r d, W a l k e r a n d H o r n e r s a w t h e r e a r li g h t s. 

T h i s e vi d e n c e w a s p o si ti v e, s u b s t a n ti al a n d c o n -

cl u si v e, a n d r e n d e r e d n ull t h e al r e a d y n e g a ti v e 

e vi d e n c e o n t h e p a r t o f t h e p l ai n tiff. T h e p l a i n tiff 

f a il e d a b s ol u t el y t o e s t a bli s h t h e f a c t n e c e s s a r y t o 

r eli e v e d e c e d e n t f r o m t h e c h a r g e o f c o n t ri b u t o r y 

n e gli g e n c e, n a m el y, t h a t h e c o ul d n o t s e e t h e a p -

p r o a c h i n g t r ai n, a n d a s al r e a d y s t a t e d i n t hi s c a s e 

t h a t b u r d e n w a s o n t h e p l ai n tiff.  T h e c o n t r a r y 

w a s c o n cl u si v el y p r o v e d b y d e f e n d a n t’ s e vi d e n c e.

T h e e vi d e n c e o n t h e q u e s ti o n o f li g h t s a t t h e 

cl o s e o f t h e c a s e w a s n o t o p e n t o d e b a t e; f a i r 
m i n d e d m e n c o ul d n o t diff e r.  T h e p r o o f o n t h e 

p a r t o f d e f e n d a n t w a s o v e r p o w e ri n g. I t l e f t t h e 

f a c t t h a t t h e r e w a s a h e a d li g h t s u b s t a n ti all y u n -

di s p u t e d.  T h e e vi d e n c e s o g r e a tl y p r e p o n d e r a t -

e d a s t o m a k e i t t h e d u t y o f t h e t ri a l c o u r t t o d i -
r e c t a v e r d i c t. N o t hi n g r e m ai n e d b u t a q u e s ti o n 

o f l a w.
S e e c a s e o f B a l d w i n v. S h a n n o n, 1 4 V r o o m 6 0 2.

^ T h e p o w e r o f a c o u r t t o o r d e r a n o n - s uit o r di r e c t 

a v e r d i c t d o e s n o t d e p e n d u p o n t h e a b s e n c e o f all 
t e s ti m o n y i n o p p o siti o n t o t h e c a s e i n f a v o r o f 

w h i c h t h e di r e c ti o n i s gi v e n.  T h e vi e w  t h a t a 

m e r e s ci n till a o f e vi d e n c e w a s s uffi ci e n t t o c a r r y 

a c a s e t o t h e J u r y i s c o m pl e t el y e x pl o d e d i n t h e 

E n g li s h c o u r t s.  *  *  * ■ A  c o u r s e o f r e c e n t d e -
ci si o n s  *  *  *  li a s e s t a bli s h e d a m o r e r e a s o n -

a bl e r ul e, n a m el y, t h a t i n e v e r y c a s e, b e f o r e t h e 

e vi d e n c e i s l e f t t o t h e J u r y, t h e r e i s a p r eli m i n a r y 

q u e s ti o n f o r t h e j u d g e, n o t w h e t h e r t h e r e i s li t e r -

a ll y n o e vi d e n c e, b u t w h e t h e r t h e r e i s a n y u p o n
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w hich a J u ry  can properly proceed to find a ver-
dict for the p arty  producing it, upon whom the 
proof is imposed. The rule laid  down in these 
oases is adopted b y  the Suprem e Court of the 
U nited States in the follow ing cases: Im prove-
ment Co. v. Munson, 14 W all. 442; P leasants v. 
Pont, 22 W all. 116. A n d  in the Courts of New 
Y o rk  and M aryland in the follow ing cases: Dego 
v. N. Y . Central R. R. Co., 34 N. Y . 9, and D avis v. 
D avis, T. H arr & J. 36. This rule is the equiva-
lent as I  undertsand it  of the statem ent in the 
opinion in the case of H artm an v. A ld e n ’s E xrs., 
5 Vroom  518, that the test is, w hether the verdict, 
i f  rendered otherwise than as ordered, w ould have 
been set aside, or the more specific and probably 
more accurate statem ent in the case of D enny v. 
W illiam s, 5 A llen, that i f  the case is such that the 
court w ould set aside any number of verdicts then 
the Court should instruct.

The Suprem e Court when this case w as before 
it, set aside the verdict, because b y  a great p re-
ponderance of the evidence it  appeared that there 
w as a headlight and therefore decedent in fa ilin g  
to observe the approaching train  w as g u ilty  of 
contributory negligence. W e have not overlook-
ed the fact that the question before that Court w as 
w hether the verd ict should be set aside as con-
tra ry  to the evidence and that the question before 
this Court is w hether the evidence w as such as to 
constitute a ju ry  question. The review in g Court on 
a rule to show Cause m ay set aside a verd ict be-
cause contrary to the great w eigh t of the evidence 
and the tria l Court upon a retria l even upon the 
identical evidence as before, is not necessarily 
bound b y  the decision of the form er Court to d i-
rect a verdict. B u t when the preponderance of the 
evidence is so v e ry  great as to com pletely strip  the 
case of any substantial contradiction, then the 
tria l Court is bound to direct a verdict. Such w as 
the situation in the present case. There w as no
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substantial conflict of evidence. A s  the Supreme 
Court says in its opinion, “ T h at being so, the ver-
dict cannot be supported, for, on the facts subm it-
ted, the decedent w as clearly  negligent in not ob-
serving the approaching train  when he w as suffici-
ently  fa r  from  the tracks to be entirely out of 
danger.

I t  is not the law  that a tria l court is justified in 
directing a verd ict only where there is no conflict-
in g m aterial evidence. I f  there is no substantial 
contradiction of facts or inferences, a direction 
m ay be justifiable. I t  is our contention that at the 
close of the entire case the evidence w as such as 
to present no substantial conflict as to the pres-
ence of a headlight and therefore only a court 
question remained, nam ely, the contributory neg-
ligence of decedent who if  the headlight w as lig h t-
ed must have observed the approaching train  if  
he used his senses at all.

In the cases of E issin g  v. E rie  R. Co., 44 Vroom  
343; Holmes v. P. R. R. Co., 45 Id. 469; and Blau- 
v e lt v. E rie  R. Co., 79 A tl. Rep. 1048; this Court 
sustained a direction of verd ict for defendant on 
the ground that the positive evidence of statutory 
signals entirely  destroyed the probative force of 
negative evidence for the p laintiff, from which if 
uncontradicted the absence of such signals might 
have been inferred.

The rule that even a scintilla of evidence would 
carry  a case to the ju ry  has long been abandoned.

W hen this case w as before the Suprem e Court 
on defendant’s rule to show cause, the rule was 
made absolute. Upon the retria l the case w as sub-
m itted on the same evidence taken at the first 
trial. The printed record used before the Su-
preme Court w as offered in evidence, and it was 
stipulated that the same should be accepted w ith 
the same force and effect as i f  the witnesses were 
personally present, sworn and had testified. The 
evidence now before this Court is identical w ith



that before the Suprem e Court on the rule to show 
cause, except such im m aterial evidence om itted 
from  the present record by  consent as h avin g no 
bearing on the qestion presented by  this appeal. 
I f  the evidence had been presented to the J u ry  
and a verd ict found for the plaintiff, we submit 
the Suprem e Court w ould have again set it  aside, 
the evidence being id en tica l; and such disposition 
of the case w ould have been p ractica lly  m anda-
tory  upon that Court, notw ithstanding the rule 
la id  down in case of B row n vs. Paterson P aper 
Co., 40 Vroom  474. “ The verd ict upon a second 
tria l should not be set aside because against the 
w eight of evidence, unless the court is satisfied 
from  the evidence in the cause that it  must have 
been the result of (1) the d isregarding of the 
force of the whole range of the unim peached tes-
tim ony, or (2) the palpable fa ilure  to g ive  proper 
force to the unim peached evidence in the cause 
offered b y  the p arty  against whom the verd ict is 
found, or (3) the g iv in g  to the testim ony of the 
p revailin g  p arty  a force to which, under the law  
and the facts, it  w as not entitled, or (4) the v e r-
dict must have been controlled b y  prejudice, p ar-
tia lity  or passion, and not based upon the w eigh -
ing of the conflicting testim ony in the cause. ’ ’

The verd ict assumed w ould have clearly  in d i-
cated a total disregard of the evidence.

In the case of D ickinson v. E rie  R. Co., 90 A tl. 
Rep. 305, the Court says: “ B u t b y  the rule laid 
down in Brow n v. Paterson P aper Co. * * *
a second concurring verd ict upon the same state 
of facts or slig h tly  v a ry in g  evidence would cause 
the Court to hesitate before gran ting a third  trial. 
The circuit judge w as not however^ confronted 
w ith  the proposition of gran ting a rule to show 
cause w h y a verd ict should not be set aside and a 
new tria l granted. W h at he w as asked to do and 
w h at he did do w as to take aw ay from  the ju ry  a 
ju ry  question and that w as error. ’ ’
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“ A  tria l ju dge is only justified in gran ting a 

nonsuit or directing a verd ict upon a court ques-
tion arising from  the adm itted or uncontroverted 
facts of a case. The w eigh t of conflicting testi-
m ony should alw ays be subm itted to a ju ry  for 
their consideration and determ ination.”

W e contend the court would not hesitate to set 
aside a second concurring verd ict or any number, 
i f  it  p la in lv  appeared as ruled in Brow n v. P ater-
son, ajnSoas we submit appears in the present 
case, that the ju ry  had u tterly  disregarded the 
force of the evidence offered by  the p arty  against 
whom  the verd ict w as found, w hether or not that 
evidence w as contradicted.

B u t we subm it the cases of Brow n v. Paterson 
P aper Co., Supra, and D ickinson v. E rie  R. Co., 
Supra, are to be distinguished from  the present 
case.

In view  of the fact that the case w as submitted 
on the previous record w ithout oral testim ony, 
there is elim inated any consideration of the credi-
b ility  of witnesses to the extent of any im pres-
sions the ju ry  m ight have received from  the de-
meanor of the w itnesses and their general con-
duct, w hile testifyin g. W hen the motion to direct 
a verd ict for defendant w as made, the identical 
record passed upon b y  the Suprem e Court w as be-
fore the tria l Court. N othing else. I f  that record 
had been subm itted to the ju ry  its verd ict would 
have been based not on oral testim ony w ith  the 
opportunity of ju d gin g  of the cred ibility  of the 
witnesses, but on the mere printed words of the 
record, and i f  the ju ry  under such circum stances 
had found a verd ict for the p laintiff, a verdict 
based on the identical record passed upon by  the 
Suprem e Court, but minus the force of oral testi-
m ony w hich the previous ju ry  had the advantage 
of, and in spite of w hich the Suprem e Court set 
aside its verdict, surely the Suprem e Court would
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have again set it  aside, although a concurring ver-
dict.

T h at w as the situation confronting the tria l 
Court. The conclusion that under such circum -
stances the Suprem e Court w ould set aside any 
number of verdicts for the p lain tiff w as unavoid-
able, and a direction for the defendant w as the 
inevitable and logical conclusion. I t  is not for 
p la in tiff ’s counsel to complain. B y  subm itting 
the case on the printed record he is responsible 
for the present situation. A n d  so we submit that 
the peculiar circum stances of this case take it  out 
of the rule declared in D ickinson v. E rie  R. Co., 
Supra, i f  the rule therein enunciated has any ap-
plication to the present case.

I t  is respectfu ly  subm itted that the ruling of 
the tria l court in  directing a verd ict for defendant 
w as justified, the contributory negligence of de-
cedent being so clearly  indisputable as to consti-
tute a court question.

JO H N  S. A P P L E G A T E  & SON,
A ttorn eys for Defendant.






