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NOTICE OF PUBLIC HEARING 

August 18, 1986 

The Senate Labor, Industry and Professions Committee 

will hold a public hearing on Tuesday, August 26, 1986, at 

10:30 A.:vt., in Room 334, State House Annex, on the 

following: 

1. What additional powers does the Department of 

Insurance need to effectively regulate the commercial 

insurance industry? 

(a) Financial disclosure bv insurers (S-2318-Senator 

Pallone, S-2319-Senator Pallone, A-2404(0CR)-Assemblyman 

Rafferty). 

(b) Additional regulation by the Department of 

Insurance (S-2402-Senator Cardinale). 

(c) Resource requirements of the Department of 

Insurance to effectively implement the current use and 

file commercial insurance rating system, along with the 

additional financial disclosure proposals. 

2. Identification of specific problem areas in 

commercial insurance and proposed solutions. 
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(a) Commercial rating classifications and the 

department's ability to intervene in arbitrary rate 

classifications (Example: van pooling included in the 

classification for taxicabs and busses). 

(b) Directors and officers insurance (Recent changes 

in Delaware law allowing shareholders to limit the 

liability of directors). 

(c) Insurance contract language (S-2325-Senator 

Lesniak). 

3. Ways to increase the capacity to underwrite 

commercial lines insurance . 

(a) Reciprocal insurers (risk retention, 

S-2467-Senator Lesniak). 

(b) Risk exchanges (S-2439-Senator Cardinale ) . 

*(c) Claims-made policies. 

(d) Excess liability funrl for governmental entities 

(S-1718-Senator Lesniak) . 

(e) Indemnification ( A-1990 / S-168 1 -Assemblyman 

Martin and Senator Lesniak and A-2360 / S-2209 Assemblyman 

Rafferty and Senator Lesniak). 

(f) Additional steps to increase capacity. 

Testimony will be by invitation only. If you have 

any questions, please contact Dale Davis, Committee Staff, 

at 609-984-0445. 

*Item added to the agenda 
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SENATOR RAYMOND LESNIAK <Chairman>: I thlnK it wi11 be 

appropriate, we will all be going to Senator Cau1fiela's funeral 

tomorrow and we Just recently released a bill 

Caulfield regarding licensing of adJusters tor claims, 

of ~enator 

tor tire 

claims, and it JUSt brings to mind now dedicated benator 
Caulfield was with regard to protecting the public in terms of 

fire safety. I thinK we all Know what a great guy he was, so I 
would liKe to asK us to all stanc ror a moment of si1ence tor 
Senator Cu1rt1•l0. 

Than~ you. foday's nearing is Tor tne purpose o~ 

basically 
eommere1•1 

dealing with the capacity issue as it relates to 

l1.Q1l1ty l"§Yr~"e•. W• MAY@ ~-"~l"q i" tM• ~•nate 
and in Senator O'Connor's Judiciary Committee many bills dealing 
with tort reform. Based on all of the reports that I have read 

so far and the studies I have done so far in my ciscussions witn 

many people, including industry people and regulators, it's quite 

evident that tort reform alone is not going to be sufficient to 
solve our problems with regard to the afforaaoility and 
availability of commercial liability insurance. 

In addition, we have legislation pending that will put 
many demands and additional demands on the Department of 
Insurance in a regulatory capacity. So for that reason we will 
be having this hearing to deal witn a multitude of issues in that 

regard. 
The first person here to testify, and I want to thanK 

him very mucn for coming, will be Commissioner Kennetn Mer1n 
and/or Jasper Jackson 
from the Department of 

that's what my notes say right nere 
Insurance. Welcome Commissioner and 

welcome Jasper. Do you have an opening statement? 

C O M M I S S I O N E R K E N N E T H o. MER I N1 I have 
no formal opening statement, Senator. As the members of this 

Committee are aware, I appeared before you up 1n Elizabeth a few 
weeks ago and I have--

SENATOR LESNIAK: That's your opening statement? 
COMMISSIONER MERIN: That's the opening statement trom 
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We have copies of tnat opening statement wn 1 e n Elizabeth. 

addressed basically the same subJect area and we also nave 

provided some listing of actions taken in other states 1n the 

insurance rate-making area. Just a summary of steps that have 
been taken or are being considered. I 'm aware that you have 

several questions that you want to try to discuss today and 
Deputy Commissioner Jackson and I will do our best 

those quest ior,s. 
to answer 

SENATOR LESNIAK: Okay. I think that we ought to best 
start off with the disclosure bills that we have pending that are 
in this Committee, both sp,::ir,sored by Ser,ator Pallor,e and 

Assemblyman Rafferty in the Assembly. In whatever form tney 

ultimately pass and get signed into law, they will put additional 

demands on the Department, additional demands on the industry,. 
and responsibilities on the Department in terms of wnat are you 
going to do with that additional disclosure? Are you prepared to 
handle it and what do you see as the results of that? Basically 

Just in general I would like you to address those issues. 
COMMISSIONER MERIN: Okay. In terms of the powers and 

the authorities of the Commissioner of Insurance in the State o~ 
New Jersey, they are among the broadest and most compreher,s 1 ve 

powers of any insurance commissioner in the country. So we have 
very broad powers right now. One of the problems has been, not 

only in New Jersey but in many other states, that insurance 
commissioners and insurance departments have not been able to 

exercise some of the authority that they do have because of a 

variety of reasons going towards either lack of desire. 

incentive, or capability to regulate the insurance industry. 

I think that the bills that you've mentioned are gooo 

bills because they compel the acquisition of certain types of 

data. The concern that I have voiced many times over tne las-c 

couple of years is that right now our Department of Insurance 1s 

not capable of utilizing all the data that we either could ge~ 

right now or would be required to get for those bills. We woula 

not be able to utilize that data to the fullest extent possible. 
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we are in the process of improving the Department 1n terms o-

computerizing the Department, and we think that probaoly prior to 

the end of this decade we will be in a position to uti l ize the 

oata. So I guess that's a long way of saying we are supportive 

of the legislation -- the proposed legislation -- witn the cavea~ 

that we want the members of this Committee to understand tnat 1t 

will be some period of time before we' 11 be able to fully and 

effectively utilize the data. 

SENATOR LESNIAK: Are your current personnel needs 

insufficient, sufficient, or is it Just a institutional type of 

time lag required to get programs organized and constructed? 

COMMISSIONER MERIN: I think it's a combination of 
those things, Senator. The Department is moving onto 
computerization. We have gotten to the point right now where 

we're about to hire a numoer of people to start putting oata into 
the computers. we've exhausteo the capacity on our PCs that are 

in the Department and we're developing a process that will 

us to use the Department of Treasury mainframe computer. 

allow 

So we 
are acquiring the 

ongoing. 

information right now. Tnat process 15 

In terms of the staff that would analyze this data, . 
& 

have sufficient budgetary capability right now, this fiscal year, 
thanks to the generosity of the Legislature, to hire somewhere, I 
thinK, between 25 and 30 people. What I am trying to do is ge~ 
good people. I don't want to go out and Just hire oodies to till 
up the Department. 
good actuaries, 

We're looking around trying to get some very 
to get some very good technical people that can 

support the Department. Again, I imagine in the next couple of 
years the types of personnel that we need or will need will 
change as we get more of that computer capability. So I think we 
are moving as quickly as possible to staff up as we should oe. 

SENATOR LESNIAK: But this disclosure law wiil require 

companies to begin giving you this data immediately. ls tnis 

JUSt going to be piled up in a corner of a room? Not give you 

some discretion in terms of phasing it in if it's not going to be 
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of any use? 

COMMISSIONER MERIN: Again, i' m r-1,::it-- I can't say tna~ 

I'm aware of the specific phase-in of the law or how quicKly ~he 

law would take effect. I think tnat there is some discretion 
vested in the bill or in the bill whicn vests the 

Commissioner with the authority to exempt certain 

filing. 

Insurar,ce 

I thinK that I would like to have some legislation taKe 

place basically because we co have a neeo, we do have a oesire 

for information. I think that as we improve the Department we 
will be able to get the data that we can use, we can asK for tnat 

data. That way we won't have to come back to you year after year 
saying give us this now, we're reaoy to do this now. I think 

it's a gooo thing to go ahead and give us the powers and to 
compel us, to compel any Insurance Commissioner to get that data. 

That's fine. I Just want to make sure that the Committee 
unoerstanos and tnat the Legislature unoerstanos that when you 

pass this law we're not going to have the instant capability of 

responoing and that, in my opinion, we can fully make use of tnat 

oata -- we'll be able to tu1ly maKe use of it by 1990 or so. 
SENATOR LESNIAK: Well, oo you feel tnat there's 

enough discretion in the law that if there's oata that's requireo 
to be reported to you that you can't oo anything with at the 
present time or at that time that you would be able to not 
require that information to be produced until you can ao 

something with it? 
COMMISSIONER MERIN: I have been told that there are 

provisions in the bill which authorize the Commissioner to exempt 
certain lines from reporting for a variety of reasons. I would 

suggest perhaps-- It gives me the authority to exempt for up to 

three years, I'm told. And I would say that there are sufficient 

personnel in Legislative Services that if you agree with my 

concerns then perhaps that provision might be modified, but I'm 
told I do have that authority to exempt for up to three years. 

SENATOR LESNIAK: In reference to the way you nave to 



structure your analysis of this information and your data base 

management, will you be able to put, for instance, a program 
together for one particular line witn this information? Start 

that way 
situation 

and phase in the aifferent 
where you really can't 

lines, or 
structure 

will 

the 

it 

data 

oe a 

base 
management so that it wouldn't be -- you wouldn't be ready to 

deal with it really effectively at all until the entire system 1s 
in place? Do you understand what I'm--

COMMISSIONER MERIN: No, I tninK we can ao it line by 
line. As a matter of fact, the projects tnat we're doing righc 
now, the FEMS project, the Financial Examinations Project, the 
ARMS project, the Actuarial Project, is proceeding in the 

development phase and we are setting it up so we can look at 

different lines of insurance. 
DEPUTY C O M M I S S I O N E R J A S P E R JACKSO N: 
Also, one of our problems, one of the reasons we would have 
difficulty in aealing with all the information that tne two bills 

call for now is because we do not yet have a standard filing 
format and we have not developed preferred standards on rate-

making methodologies by which all of this data would be utilized 
or reviewed or evaluated. We're in the process of doing that 

now. we started with private passenger automobile. We moved on 
to the nomeowner's line and we 1 re now considering some ot the 

commercial lines so we would be able to phase it in line oy line. 
Our difficulties is, and what the Commissioner wanted you al1 to 
understand, was that if you pass and enact a law we would not be 
able to take it all at one time and utilize it, but we will be 
able to use it and phase things on line by line over time. The 
three years delaying factor is probably enougn time. 

SENATOR LESNIAK: Moving on to other issues tnat are 
of concern to me with regard to capacity, there have oeen many 

states that have adopted the claims made form I guess in total 

across-the-board. There have been other states that have adopted 

the claims made form on particular lines. 

<Pause while Senator Lesniak speaks to Senator Cardinale 



privately> 

SENATOR LESNI~K: Getting oacK to the claims made 

form-- But New Jersey nas not adopted it in total and I thinK 

you're probaoly right on that. What lines have you aliotteo to 
be used? 

COMMISSIONER M£RIN: None. 

SENATOR LESNIAK: None? Wel l , 1 tnought protessiona~ 

liability? 
DEPUTY COMMISSlONER JACKSON: No, r,ot yet. l tn i nw. 

tnat what's occurred witn tnat claims mace forms of ali sorts and 

types are primarily oeing uti1izeo right now in our surplus 1ines 

market. But we have not yet approved the new claims maoe forms 
that have been proposed by ISU and most of the other carriers 

because tney are somehow tied or related to the ISU form yet. 
Our problem oeing that they characterize it as a claims 

made form. We don't know what category it ta.I.ls in. It does not 
coincide with any of the traoitional definitions of the ter~ 

"claims made form" because it gives the insurer the ability to de• 

a number of things, which if they exercise the various options 

that they have in terms of moving certain dates that determine 

whether you nave coverage or not for certain types of events, 

lasering out certain types of events, and at the same time 
provide very little prospective coverage, 

coverage prospective insureds or actual 
we're not sure now mucn 
insureds would be left 

with. So we've been very careful about what we communicated to 
the ISU representing the companies that we would approve. We're 
still attempting to negotiate witn tnem something that we can 

live with and something we think would be in the public interest 
in this State. 

SENATOR LESNIAK: Were you talking aoout sometning tnat 

you could -- negotiating the particular claims made form and then 

deciding what lines that would apply to, is that correct? 
COMMISSIONER MERIN: The claims made form has been 

around for some time and it's gone through a lot of refinement in 

the last couple of years trying to make 1t better, trying to maKe 
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it more protective of tne consumer. fhat's sometn1nq tnat tne 

National Association of Insurance Commissioners 1s work1na 

the industry has had severa1 committees worKing on, ar-10 1 th 1 n~. 

everybody agrees that tne garden variety claims made form that 1s 
oe1ng pushed right now is a lot better product than tnat 

had first oeen proposed a couple years ago. 
whicn 

It's also understood that right now there is a capacity 

problem 1n the insurance industry and it is expected that a 

claims made form will al1ow the companies to maKe certain 

Judgments in certain lines and to write lines they would 

otherwise write. 

SENATOR LESNIAK: fhey con't have to reserve as mucn 
when they use the claims made form. 

COMMISSIONER MERIN: Right, because they're adJusting 
the price every year based upon tnings that they can forecast as 

to what will happen in that year, since the claims mace torM 

covers claims made during the policy year rather tnan--

SENATOR LESNIAK: Occurrence. 

COMMISSIONER MERIN: Occurrence form. 
several concerr,s that I have. And without getting 

There are 

into the 
question of who is right and who is wrong on these issues, they 

are issues. There have oeen statements made, allegations made 

by the insurance companies that the Judiciary has expanded the 

scope of the occurrence forms through various rulings. Tnat same 
thing could happen on a claims made form. What would be the 
impact of that, vis-a-vis the impact tnat they're complaining 
about on the occurrence form? There's a problem, one type of 

liability insurance covers insurance agents--
SENATOR LESNIAK: But isn't that their proolem? l 

mean, that 

does it? 
doesn't run a risk to the consumer or to the ouolic~ 

COMMISSIONER ~E~IN: Right, but the purpose in having--

SENATOR LESNIAK: They're taking tnat risk. 

COMMISSIONER MERIN: Yeah, the purpose in having a 

claims made form is to make the product more availaole anc 1 

l 



tnink tnat if we aporove a claims made form ana then tnere~s a 

aecision down tne roao someplace, a year rrom now, two years 

be 

rrom 
very now, tne wnole virtue of tne claims mace form cou1a 

snort-liveo, and tnen we have all sorts of questions 
tnere are a lot of policies out tnere. 

cecause 

One of the types of -- lines of insurance tnat's 
getting very expensive right now is errors and omissions for 
insurance agents and producers. l he proolems tnat we woula get 
into in tnose lines where you nave an agent that's se11ing a 

proouct to a commercial insurea, if the agent -- if the insured 

has a problem the insured can go bacK and say the insured aion't 

explain this or that. I think a c l aims made product is a lot 
harder for a producer to explain than a per occurrence form. 

Neither is easy, out the claims made I think 1s a lot narder. I 
tn1nk there 1s going to be an impact on the errors and 

rates there. 

omissions 

approved 
approving 

If you looK around the country, some states 

claims made in all lines. Some states are 
it in a couple of lines. At the same time as 

have 

only 
the 

claims made form is being approved around the country tnere are a 

lot of actions oeing taken by various legislatures in the area of 

regulating the insurance industry and also in the tort rerorm 
area. I know there are quite a few measures that are sponsored 
in this Cody as well as in the other house. My obJective or my 
inclination is to approve the claims made form to tne most 
limited extent possible where I can say if I don't approve it, if 
I don't let it be sold in New Jersey there are lines of insurance 

that are not going to be written. 
My basic gut instinct based upon what I've read 1s that 

the claims made form is an interior product compared to the per 

occurrence form. I think it's probably necessary in some 1ines9 

but I would prefer to see wnat legislation is enacted nere 1n 
this State and then make a decision on wnat lines of insurance 

will not be solo or it will be Just rioiculously expensive if we 

don't co claims made form. So when we oo something it's going to 



oe as limited as we can possioly get away with. 

SENATOR LESN!AK: jasper, you mentioned it's used tor 

surplus lines. Is that oecause we aon't regulate the torm t1l1ng 

for surplus lines? 
DEPUTY COMMISSlONER JACKSON: Yes, that's oecause we 

aon't regulate them. ~e have the power to regulate ~hem. out we 

con't oecause the concept or philosophy oehind surplus 1ines 1s 

that tne coverage is not really being written witnin the State 

per se. lt's that coverage that the admitted companies ano 
authorized companies, meaning the aomestics, tor some reason wi1i 
not write. ~o in those instances we permit those lines to oe 
exported by surplus lines carriers to otner carriers wno wili 

write it, ar,d sir,ce those cc,mpanies are r,ot adrnitted, r,or 

authorized, nor suOJect to our regulatory oversight we have no~ 
done anything with respect to developing standards concerning the 
forms or the rates that they utilize. 

COMMISSIONER LESNIAK: How is the surplus lines 
defined? You pass a regulation saying this line is not oeing 
written in New Jersey, therefore it's authorized to be written oy 

a surplus line, or is that determination Just made out there 1n 

the puolic by someoody not oeing aole to get the insurance? 

DEPUTY COMMISSIONER JACKSON: No. ~very year we hole a 
hearing that is oesigneo to determine those lines that admitted 

or authorize• companies are not writing, anc attempting to come 
to uncerstanc the reasons why tney're not writing it. 
once we determine that they're not writing it, ano we develop a 
factual base that convinces us that that situation is going to 
continue, then we publish what we call an exportaole list. And 
that list becomes available to all the surplus line agents and 

brokers doing business in the State anc that means that tnese are 
the coverages that we have determined that there's no availaole 

marKet for in New Jersey and they can write, place these 
coverages with companies admitted in other states or 

Jurisdictions. They become the surplus lines carriers. 
SENATOR LESNIAK: And that approval is good until 



cnanged or is it for a par-cicular period of time? 

DEPUTY COMMISSIONER JACKSON: It's f,:,r ar, annua.:. 

period. we have a hearing every year to oeterm1ne wnetner or no~ 

we snould continue w1tn the existing l ist or 
modify it. 

1n some manner 

SENATOR LESN!Ar',: i 1r,es are c 1.1 rren-c l y 

1dent1tied as surplus lines ? I'm not going to hold you to this. 

DEPUTY COMMISSI8NER JACKSON: It's a good numoer. i 

woulo say there are at least ~0 some lines on tne list, probably 

nigner tnan that. 

SENATO~ LESNI~K: Okay. Can you give us some examples ! 

DEPUTY COMMISSIONEH JACKSON: Some examples would oe 
director ar,o ,:,r-ficers' liability, 

liab1l1ty. 

liquor law 

COMMISSIONER MERIN: rne 11 st has r,ot expar,oed that 
much. Tnat's not a function of the current crisis. 1t1ere are 
certain lines that are Just inherently riskier or not oea1t witn 

by most of the admitted companies. Lloyds of London and otner 

foreign insurers, various surplus lines companies, like Novastar 

<phonetic) which went under, deal in specific lines ano it's not 

variable that much every year as to what's being written ana no~ 

beir,g written. 
SENATOR LESNIAK: Well, puolic entity insurance 1s 

covered then under surplus lines, municipalities? 
COMMISSIONER MERIN: Yes, surplus lines insurers write 

public entity insurance. 
SENATOR LESNIAK: Okay, so oasically your oetermination 

is not that no domestic insurer will write it out tnat not too 

mar,y wo1..1lo, is that correct? I mean there are companies wr1t1ng 

municipal insurance. 
DEPUTY COMMISSIONER JACKSON: Yeah, out there's not--

SENATOR LESNIAK: But in a limited amount. 

DEPUTY COMMISSIONER JACKSON: A limited amount, yes. 

It's not necessarily that no one will write it. It's eitner tnat 

no entity will write or that there's very little -- or there are 

lic'.I 



very few companies or otner types of entities 

writing. 

interested 

SENATOR LESNIAK: ~re oay care centers surplus 11nesJ 

Has that been identified as surplus line coverage? 
DEPUTY COMMISSIONER JACKSON: I don't know aoout 

historically, but it's on the list this year. 

SENATOR LESNIAK: It is on the list this year. Okay. 

Of the surplus lines, do they generally use the occurrence forM 
or the claims made form or is it random? 

DEPUTY COMMISSIONER JACKSON: l think it's random, cu~ 
they have the ability to use whatever they choose. It's whatever 

the market will bear. They use what they call-- Most of the 

carriers now on the lines with the latent personal inJury 
exposure, meaning the lines where the claims may not arise, they 

may not be-- A claim may not arise until 10, 20 years after the 

ever,t. They're certair,ly usir,g claims made forms. The prc,blem 

is that what they define as a claims made form, what differs is 

in the foreign claims made form are all radically different. 
Some provide what would be viewed as good coverage and some 
provide almost no coverage beyond the annual life of the policy. 

SENATOR LESNIAK: So a day care center can go out and 
get insurance coverage through a surplus lines carrier which has 
basically whatever form the current circumstances they want that 

coverage would entail? 
DEPUTY COMMISSIONER JACKSON: Yes. 

SENATOR LESNIAK: The reason why I asK that question 1s 
I have been getting letters from my district, my city, regaroing 
day care centers and Continental's proposed claims made form that 
has not been approved by the Department. 

DEPUTY COMMISSIONER JACKSON: Yes. 

SENATOR LESNIAK: My concern is if they are now getting 

coverage or can get coverage through a form that you have nothing 

to say about or have chosen to say nothing about, properly so. 

What's the problem with the proposal cefore you where you co have 
some regulatory authority in terms of what shape that is? 
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COMMISSIONER MERIN: We 11, the proposal tnat's coming 

from Continental, I thinK it's Joint Continental and one otner 

oroposal, is that they want to exclude child abuse rrom company 

their policy. Continental is an admitteo company, a 

surplus lines company. When you're talking about surplus 
companies 

system. 

you're talKing about a wnole different reg 1.1 lat c,ry 
We in New Jersey are fortunate. We're the only State in 

the country that nas a guarantee fund for surplus lines insurance 
whicn I tnink passed the Legislature unanimously a couple 
years ago, and that's operating very well right now. 

But usually companies that are surplus lines comoanies 

don't pr,:,v i de that Kind of comfort and guarantee people beyond 
that because we do have that in New Jersey, right now we do have 

a guarantee fund. States across the country Just do not regulate 

surplus lines companies the same way they do admitted c,::impar,ies. 

l,,Je don't have the capability to monitor the way they service 

policies as well. We don't have the ability to monitor the way 

they respond to claims. If Continental's proposal -- and again 1 

thinK 

it's 

it's a Joint Continental and one other company proposal --

a deviation from the standard that admitted companies have 

beer, held to. 

Interestingly, I spoke to the insurance commissioner in 

one other maJor state Just yesterday who has not taKen action on 
a similar proposal, or on that proposal by the same company. Ano 

he expressed the same concerns that we had. He's nolding a 

meeting today where he's going to deny that claim. We denied 

Continental's application June, I thinK Ji.me l '3, June 12th. 

s,::imet hi ng like that. And this other maJor industrial state is 

going to take the same action today. 

center 

gc,i ng 

SENATOR LESNIAK: But are day care--

in Elizabeth that keeps writing letters 

without coverage so therefore they don't 

It's the cay care 

either tner, 

have not or,ly 

coverage for child abuse or anything else and/or are 

tney going to a surplus lines carrier and getting coverage out 

doesn't include child aouse and maybe even has even worse claims 

l •_;, 
. '-



made? 

COMMISSIONER MERIN: I'm not sure what tney're doing. 

If you want to have that day care center write us a letter or 

talk to us, we'd be glad to checK into it, out there is a MAP 

setup rignt 
care. We 
have been 

now -- Market Assistance Plan -- wnicn ooes cover oay 

oo try to f1no coverage tor day care centers ano we 
successful in-- There are 16 applications tnat have 

been made to the MAP so far, and of tnose 16, 13 have been placed 

in the day care area. So we have, I tn1nk, a pretty successful 

way of handling that type of coverage right now. So be tore 

approving a policy that's going to exclude sometning wnicn we 

feel is very important, we're having very gooo success with our 

MAP right now. We prefer to continue along that direction. 

SENATOR LESNIAK: Again, wnat if-- I mean, these 

things are in isolation. They have to be viewed witn everything 

else. 

through 

They' 11 

carrier 

What about for those three centers that can't get coverage 

the MAP? What happens to them? Wouldn't they be--

probably have to go scurrying off to a surplus lines 

that--

COMMISSIONER MERIN: I'm informed that those three that 

have not received placement were Just received in the last week. 

The others were received-- The MAP went into operation early in 

June and in the last seven weeks has placed 13 so the three that 

were placed in the last week, we hope to get coverage for them. 

SENATOR LESNIAK: Is Continental and whatever Joint 
venture they have in this filing, 
program? 

do they participate in the MAP 

DEPUTY COMMISSIONER JACKSON: Yes. I thinK that the 

problem with Continental is that it's not that we're unwilling to 
entertain the notion of a child abuse exclusion, it's JUSt that 

Continental's went too far. Such as, you know, an exclusion that 

goes to something like sexual abuse that's a criminal act, we 

would never compel an insurer to cover a criminal act. But their 

exclusion Just goes much too far. When the market is operating 

any where near normal and you have admitted carriers offering 
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coverage 

insurers 

along these lines then it 

into check somewhat also. 

orings the surplus 1ines 

And we think that tnat wil 1 

happen again also. As we've indicated, we have not taken steos 

to regulate the forms in the surplus lines market in the same 
manner in which we do it in the admitted market, but it may come 
to that. The entire NAIC is now looking at everything that nas 

occurred during the current crisis and have noted that an 

admitted carrier in New Jersey will not write lines tnat it 
writes as a surplus lines insurer in California, and vice versa. 
and are now giving thought to the notion of developing minimum 
policy standards for surplus lines carriers and have all 
commissioners enact them so that you get more control over what 

surplus lines carriers do, can do, and cannot do. So what I'M 

saying is hopefully the situation we're oealing with today won't 
always remain the same. 

SENATOR LESNIAK: You're going to have to excuse me. 
He was talking in one ear and I can't hear out of this ear so--

Moving on to another subJect, if I may, again oealing 
with capacity issues, 

the risk exchanges 

Senator Cardinale nas a proposal concerning 

which operate in New York, Florida and I 
believe Illinois, whicn would authorize them as surplus lines in 

the State of New Jersey. Are you familiar with that proposal? 
DEPUTY COMMISSIONER JACKSON: Yes. 

SENATOR LESNIAK: How do you feel about that particular 
legislation, or that concept? Forget about the legislation, the 

concept. 
COMMISSIONER MERIN: We don't nave, I think, a problem 

with risk exchanges per se. I think a couple of those exchanges~ 

New York and Illinois, I'm not sure about Florida, do operate in 

most states. There is a problem, I would think, about how they 

are permitted to operate. One of the most basic questions in 

dealing with the admission of any insurer is to make sure that 

that insurer is solvent and that the insurer will nave enougn 

money to pay off its obligations. lf the exchanges are admitted 

as surplus lines companies as opposed to admitted companies or as 
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opposed to some other form of admission, we do not 

control to make sure that the exchanges are as solvent 

the moneys--
SENATOR LESNIAK: You oon't have control 

surplus lines either. 

COMMISSIONER MERIN: That's correct. 

SENATOR LESNIAK: But you allow them. 

nave tne 
or have 

over the 

COMMISSIONER MERIN: The surplus lines companies tnat 
are admitted in New Jersey are not controlled to the extent that 

the admitted companies are. If you remember, when you enacted 
the surplus lines guarantee fund a couple of years ago, there was 

a great to-do about now the surplus line market was going to pull 

out of the State of New Jersey. And we did lose about one 
quarter, I think, of the surplus lines coverage. Those that are 
left for the most part we have much greater confidence 1n their 

ability to remain solvent. I guess it's a less known item. 

SENATOR LESNIAK: What Senator Card1nale's 0111 does is 
admit the risk exchanges on the same basis that the surplus lines 
are -- admit 1s the wrong word to use -- are allowed to oo 
business. 

DEPUTY COMMISSIONER JACKSON: Yeah. See, 

we talked with both Illinois and New York exchange. 
be admitted on a direct basis. In other words, 
become admitted carriers. They're not--

l think that 

They want to 
they want to 

SENATOR LESNIAK: Don't you thinK they should take one 
step at a time maybe? 

DEPUTY COMMISSIONER JACKSON: Well, maybe so, 

they're seeking to do business on a direct basis in admitted 
sense of the word. Of the problems-- Well, one, we're not sure 

that we actually need additional authority to admit them to 
We are now permit them to do business as surplus lines carriers. 

surveying the law because there are a number of provisions in the 

law tnat pe~mit insurance exchanges to operate. We're Just not 

sure that the New York insurance exchange and the Illinois 
insurance exchange are those types. For instance, the New YorK 
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exchange and Illinois excnange are syndicates of companies. It's 

not a number of companies, say two , t n ree, or four companies 

Joined together to oo business as o ne exchange. Tnere, tne 

exchange is composed of groups of companies syndicated doing 

business. And you get into a iot of questions as to who's 

ultimately responsible for what, under whose name are they doing 

business, and so forth and so on. Even if you admit tnem as a 

surplus lines carrier, if we permitted them to operate as surplus 

lines carrier with our Surplus Lines Guarantee Fund Act, there 

are a lot of issues around how they would be assessed under tnat 

Act since they're not a company. They ' re not even a group of 

companies doing business Joined into one exchange. They're 

syndicates of companies ooing business on the exchange. 

SENATOR LESNIAK: But if you authorize that under the 

legislation they would be taxed similarly. 

DEPUTY COMMISSIONER JACKSON: Yeah, they would be but 

each company? Each--

SENATOR LESNIAK: Well, isn't it on the basis of--
DEPUTY COMMISSIONER JACKSON: --eacn syndicate? 

SENATOR LESNIAK: It's on the basis of the premium. 

DEPUTY COMMISSIONER JACKSON: Or the entire exchange? 

SENATOR LESNIAK: Wel 1, it's on the basis ot the 
premium that they write. They would have to decide. 

DEPUTY COMMISSIONER JACKSON: No, out first that's an 
up-front assessment against the insurer itself and then atter 

that--
SENATOR LESNIAK: Well, you wouldn't want the 

assessment to be against the whole -- each individual group, oo 

you? 

DEPUTY COMMISSIONER JACKSON: 

want it to be but--

Wel 1, r,o, I would r,ot 

SENATOR LESNIAK: You don't assess shareholders of 

surplus lines companies on each individual shareholder. R i St<. 

exchange is Just a bunch of shareholders forming one company. 

COMMISSIONER MERIN: I guess the--
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SENATOR LESNIAK: Well, you may want to. 

COMMISSIONER MERIN: The concern we nave about 

exchanges, it's ~ot a predilection or a firm desire to oppose 

their entry into New Jersey. The exchanges are not going to 
write all lines. They write certain lines. l don't know whether 
that, their entry is necessary to provide extra capacity in New 

Jersey for those lines that they would write. 

There's also the question of how would tney be 

admitted? You mentioned that Senator Cardinale's oill calls for 
their admission as a surplus lines company. Deputy Commissioner 

Jackson has indicated that they themselves might prefer admission 
as an admitted company, whicn would give us greater control over 
that company. It's very important to remember that when an 

insurance department anyplace in the country decides to admit a 
carrier or decides to permit an entity to write insurance there 
is a great concern about solvency. There are a great many 

companies, domestic companies in New Jersey, companies around the 

country, that are in financial trouble. And what we're looking 

at right now is a number of proposals on a State and Federal 
basis to expand the number of entities that might write insurance 
so that there might be more capacity. The whole effort in 

Congress regarding risk retention groups is oriented towaros 
providing more capacity. What the National Association of 

Insurance Commissioners is concerned about is the solvency, the 
ability of those entities to pay the claims when they come cue. 

SENATOR LESNIAK: Well, let's talk about risk retention 
groups for a second, if we may. Do we allow-- Is there any 
prohibition against companies getting together and forming their 
own risk retention group in the State of New Jersey? Yes, right? 

Because then they're operating as insurance companies. 

COMMISSIONER MERIN: The only type of risk retention 
that's authorized under Federal law is pharmaceutical companies 

were authorized in the early '80s I believe. Products liability, 

I'm sorry, in the early '80s to enter into risk retention groups. 

SENATOR LESNIAK: Now, my problem is General Motors can 
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self-insure themselves. They're allowed to do that unoer the 

law. 
that 

Ford can self-insure themselves. They're alloweo to ao 

under the law. Why should we preclude General Motors from 

Joining with Ford to form a risk retention group ? What's the 
risk? What's the danger to the public from that happening? I 
picked a good example, right? 

COMMISSIONER MERIN: I want to be careful in phrasing 

my answer not to impune the integrity of any particular 
corporation or state. And I'm--

SENATOR LESNIAK: But if they are already self-
insuring, which they can do, you can't stop someone-- ~nless 
there's an insurance requirement, like auto for instance-- You 
can't stop somebody from self-insuring. If we don't mandate 

insurance, they don't have to have it. So why can't I, if I'm a 
tavern owner, Join with the Tavern Owners Association and pool 
our risk if I'm going to be bare anyway? 

COMMISSIONER MERIN: Okay. Again, this is difficult 
without getting somebody upset. I think there's a question as to 
who is going to set the rate. In other words, let's say 
everybody ~round here down on -- all of us own our own tavern and 
we set up a corporation, we have an insurance entity that's set 
up in another state -- and I will riot name this state where it's 
set up -- but that state has a very loose system for controlling 
companies. That retention group decides that if each of us 
tosses in 100 bucks we have enough money to self-insure for 
whatever the claim limits might be. And let's say it's a $10,000 

limit. You can set up a situation in which the numbers are going 
to be so insufficient to pay potential claims that when the claim 
occurs -- when, let's say, there's a claim against Paul's Tavern. 
Paul will not have the ability to get enough money from the risK 

retention group. The person that's suing Paul may or may not be 
satisfied by the value of his tavern. If it's mortgaged to the 

hilt, somebody else has a claim on that--
SENATOR LESNIAK: But if Paul doesn't have insurance to 

begin with what's the problem, number one, and number two, we're 
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talking about businesses. Car,' t businesses ta.Ke care o~ 

themselves? Do we need government to protect them rrom 

themselves? They've got to make the initial decision whetner to 

pay for the insurance, if they can get it. 

COMMISSIONER MERIN: I think the answer to the last 

quest ior, is, "Yes. 11 I think that, and I oon't want to be flip 1n 

answering that question, but I think in a lot of ways a lot of' 

businesses don't know a great deal about insurance. I tninK if 

you-- That could be said for some of the larger corporations 1n 

the country, but I think it's primarily true for a lot of small 

businesses, and most of the Jobs, most of the employment in New 

Jersey, as well as most other states, is small businesses and not 

the large corporations. 

SENATOR LESNIAK: 
of the big bus i r,esses 

Actually it's probably true for most 

as well from wnat I can see. But, 
nevertheless, nevertheless--

DEPUTY COMMISSIONER JACKSON: Well, one of the problems 

would be, you Know, if you're talking about a risk retention 
group that's going to be comprised of General Motors and Ford and 

Chrysler, perhaps there is no problem. But if you're ta1k1ng 

about a risk retention group that is going to attract numbers of 

Mom and Pop type businesses and medium-size businesses, there is 

a problem. And the problem is one, as the Commissioner Just 

said, if they're not capitalized properly they're not going to 
have sufficient funds to -- they're not going to have sufficient 

funds to make good on their claims. Yet, they're going to make 
payment into a fund for that purpose and they're going to be 

looking for something. To the extent that that fund is incapable 
of satisfying their claims, then their assets are going to be 

subJect to risk. 

And then they will, depending upon the Judgment and the 

success in attaching it, then they will be out of business. When 

they, say, the way the risk retention groups are being set up, 

there's no doubt that they will be in direct competition witn 
insurers. And as the Commissioner observed, there will be a lot 
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of purchasers of that product who wil l believe that pur chasing 1t 

from that group is the same thing as purcnasing it from brand 

name reputable insurance firm tnat has been on line for perhaps a 

century. 
COMMISSIONER MERIN: If you look at the cash flow, the 

whole cycle phenomenon that everybody nas gotten informed about 
in the last year or so, how the insurance companies got 

themselves into this hole, where they constantly underpriced one 
another and then all of sudden, when the interest rates dropped, 

they didn't have enough money so they started raising rates to 
get back to where they were before the downwards cycle began. If 

you look at that situation, you take a look at the risk retention 
group, which is r,ot ur,der the Federal proposal going to be 

regulated anywhere near as closely as insurance companies are, it 
seems like we're trying to tighten up on our regulation of the 

insurance industry. No insurance commissioner that I know of 
knows how to control the cycle, but everybody realizes that 

that's the obJective, that's what we should be aiming towards. 

What we're doing is setting up a system where we're not going to 

be able to control groups that deal in certain types o f 

insurance. The risk retention groups will be selling a product 

which is expensive right now, in many cases it is available but 
it is extremely expensive in certain lines, they'll be selling 
that at a lower price. In other words, they're going to be 
lowering it to, perhaps, to an unrealistic level. We know 

that from previous cycles you can have capacity disappear, 
capacity is restored, capacity disappear, capacity is restored. 

Once capacity is restored, as it certainly will be, we're going 

to have retention groups set up so that line will not be involved 

in that whole up and down cycle, but they're going to be out o f 

the traditional insurance mechanism. We will have less contro l 

over them and there will be as sure as any of us sitting here 

there will be problems that develop. We have written to the 

Legislature, the Federal Legislature and indicated some various 

concerns we have about the risK retention groups and again it a l: 



revolves around the question of solvency. We don't wan-c to 

create another monster. We've got one monster on our hanas righ~ 

now and we prefer not to have a lot of 

that we can't get ahold of. 

little ones running around 

DEPUTY COMMISSIONER JACKSON: We oc,n' t say pronioit 

them. We Just say if you permit them, give us enough oversight 

to insure that they're going to be solvent operations and to 

insure that they're dealing with the various en-c1t1es, 

associations that they're going to offer coverage to in an 

equitaole ano fair manner. Otherwise there are going to be 

problems with them going under. And as the Commissioner Just 

said they, themselves, can fuel another cycle because ultimately 

when they come on line they're going to be offering coverage, 

they're going to be seeking to spread the base of their 

membership. They're going to try to draw others in and their 

calling card is going to be that, "We car, de, it at a cheaper 

price.'' The established insurance market, if it is interested in 

writing those lines, and does not want to lose its market snare, 

its premium volume, is going to cut prices to match and we're 

going to be off on another cycle all over again and the risK 
retention groups will be part of it. 

SENATOR O'CONNOR: Mr. Chairman? 

SENATOR LESNIAK: Yes. 

SENATOR O'CONNOR: Just stay on that for a secono, if 
you will, Mr. Jackson. The provisions that are in the LesniaK 

bill, are they-- Do you feel that they give you enough oversight 
to do the Job th~t you're talking about? 

SENATOR LESNIAK: You haven't looked at it yet. 
DEPUTY COMMISSIONER JACKSON: You got me. I'm not 

familiar--

COMMISSIONER MERIN: Senator, which bill-- Is that the 

exchar,ges or--
SENATOR LESNIAK: The risK retention bill. 

SENATOR O'CONNOR: 2467. 

COMMISSIONER MERIN: I 

i:::l 
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reviewed it closely enough to-- Our comments were more directed 

tow&rds the Federal proposal. 
SENATOR LESNIAK: That's a very good question that 

Senator O'Connor asked. Could you come back with us after having 
looked at both my bill and Senator Cardinale's bill with--

COMMISSIONER MERIN: We'd be happy to. 
SENATOR LESNIAK: I would look at it another way. I 

would think that maybe these groups can modify the cycle by 

bringing capacity when no capacity exists. 
DEPUTY COMMISSIONER JACKSON: Oh, they will. They will 

help increase capacity and they will help increase competition. 

SENATOR LESNIAK: You do broacn a-- This is probably 
the first time ever I've been able to see where competition may 

not be beneficial to the public. I have a very difficult time 
accepting that -- still don't accept it. And where price 
regulation may be beneficial to the public. I'm still not ready 
to accept that because it has never worked yet and the only area 

that-- Not the only area. I mean Just look at what we've done 
with solid waste, for instance. I mean we've regulated solid 
waste hauling and disposal pricewise because the lack of 
competition, because there was control, markets were controlled 
by organized crime. And here we are 15 years later and the 
situation hasn't changed. My concern is that when we start 
talking about cutthroat competition and prices going down, when 
prices go down, that means consumers are paying a lot less. I'm 
not all that upset about consumers paying less for a product. 

COMMISSIONER MERIN: But in this case, Senator, where 

you have cycle like this in the insurance industry, people buy 
insurance so they can bring an element of predictability into 
their business. There are a lot of things that are 
unpredictable. They might have accidents, they might have 

inJuries, they might have things that break down, but they want 
to pay a certain amount they can factor into their budget year 
after year to protect themselves against those contingencies. 
What we find now is that many businesses are seeing that the 
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the one thing they can't predict, is tne cost greatest variable, 

of the insurance. They can predict everything else okay, but 

they're now bouncing around on the insurance cost. 

in terms of setting rates or regulating rates on 

I th i r,1< tnat 

i r,surar,ce, i 

think that's a very difficult thing do to and I don't think tnat 

we have the ability, I aon't think that most departments in the 
country have the ability to regulate rates. Nor do I-- I thin~. 

I agree with you, nor do l want to. But I think it's incumbent 
upon any regulatory system to make sure that compar,ies are 

s c, l vent. It's the most difficult thing in the world for ar, 

insurance commissioner to say to a company, "We' re not goi r,g to 

let you lower your rates; we're not going to let you sell this 
particular product even thougn you want to" because we know that 
that particular company is not in a financial position to do it. 
That's what they're trying to do, in many cases, is to take a 

weak position to build up a lot of capital to pay claims that 
they know are occurring. It's something that they're not doing 

because they're any old mossinery institution, they're doing it 
because they've got particular financial problems they're trying 

to address. 

SENATOR LESNIAK: You're not regulating the rates 

because of the rates, 
their solvency? 

you're regulating the rates because of 

COMMISSIONER MERIN: That's right. 
DEPUTY COMMISSIONER JACKSON: Another thing is we're 

not, as you said, we're not-- You're right. The consumer ac,es 
benefit from low prices and we want that, but no one benefits 

when the price is so low that the insurer that sold the product 

is not there to deliver the service that was purchased. There's 

ar,other problem. Let's go back to your General Motors and Ford 

example. If you're General Motors and you've gotten the benefit 

of dramatic rate reductions that are unrealistic and they adJust 

the price, well, you said it yourself, General Motors and Fora, 

they have the economic strength and wherewithal either to say to 

the cc,mpanies, "We're not accepting that 

New Jersev State LibrafY ·::-7 ,__..., 
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ir1sl1re. We' 11 go anc,ther rollte." And they car, actually self-
insllre or they can pay the premium and their prodllct base is so 
huge that it shows up, the increase, even if it's a 600~ increase 
shows lip at some far decimal point removed. 

On the other hand, if you're a mom and pop type 
operation, which comprise 90% of all the businesses in America~ 
and yoll've got a convenience store on the corner trying to 

sllrvive against the A&P or the 7-Eleven chain, and sure, you've 
gotten dramatic price redllctions but all of a sudden yo u're 

slapped in the face with a 500% price increase, that shows lip on 
your product. It will make you less competitive with the A&P and 
7-Eleven and may put you out of business. You can't afford that. 
I don't think the economy can. 

COMMISSIONER MERIN: There are a lot of ways to 
describe pro-consllmer or anti-consumer. I think that you could 

say that keeping prices llP and not letting them go down might be 
anti-consllmer, but on the other hand, bringing some sort of 
stability to the marketplace and avoiding the wild swings so that 
after ten years you've paid the same amount as you would have if 
it had been a more level situation, I think that's pro-consumer. 
If you look at these things over a long-term as opposed to a 
given filing or given desire of a particular line by a particular 
company, it's a lot of gray areas. 

SENATOR LESNIAK: What about the group policies? Are 
grollp policies allowed to be sold and marketed in New Jersey? Is 
there any prohibition against them? 

COMMISSIONER MERIN: What type of group policies? 
SENATOR LESNIAK: Well, if I was XYZ Insurance Company 

and I wanted to offer to the r•staurant association general 

liability coverage for all their members? 
COMMISSIONER MERIN: You can offer it. Most companies 

aren't interested in that because they're afraid of what they 
call adverse selection. That's where they offer a group policy, 
they still want to be able to some extent rate individuals or 
entities that are a part of that group pursuant to sc,me 
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experience or some rating characteristics. If they provide a 
group policy at one rate to every member of the group regardless 
of characteristics they run the risk of having all the better 
than average risks seek a better price outside the group and 
havir,g or,ly those with the high rated, like with the better thar, 
average likelihood of producing the incident that they're afraid 
of be members of the group at this cut rate price. 

SENATOR LESNIAK: But there's an impediment in New 
Jersey for insurance companies offering group policies? 

COMMISSIONER MERIN: Not that I'm aware of. 
SENATOR LESNIAK: No further questions? Thank you, 

Comm i s s i or,er. 
COMMISSIONER MERIN: Thank you. 
SENATOR LESNIAK: We are now going to move on to--

Jasper, will you be staying with us, or someone from the 
Department staying with us because we're going to some specific 
areas that you may-- Or will you get the transcript and read it? 

DEPUTY COMMISSIONER JACKSON: I think Dorese (phonetic> 
is stayir,g. 

SENATOR LESNIAK: Dorese, will you please? Thank you 
very much. 

We are now going to go into the area of directors and 
officers liability insurance and call Joseph F. Johnston from 
Drinker, Biddle and Reath, I believe, Washington law firm. 
JOSEPH F. JOHNSTON: Right. 

SENATOR LESNIAK: Mr. Johnston, what's your view on 
directors and officers liability and insurance coverage for that? 
This is it right here, right? This is it? 

MR. JOHNSTON: That's it. That's-- I apologize for 

the length of that. I certainly am not going to go through all 
of that material right now in answering your question. 

SENATOR LESNIAK: Let me thank you for submitting it to 
us so we' 11 have an opportunity to submit it for the record. 

MR. JOHNSTON: Sure. I've got some factual data in 

there. I've been in the process of preparing an article on this, 
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and this excerpts some of that material and puts some otner 
insights that I had into this and you can look at that at your 
leisure and I'll Just to try to--

SENATOR LESNIAK: Wait. I'm sorry. I can't hear. 
(addressing audience> If you want to talk, please talk outside 

the room. 
MR. JOHNSTON: I' 11 JUSt try to hit some of the high 

spots. I was very interested in the discussion that has Just 
taken place with respect to other lines of insurance because 
there is a certain commonality between what's happened in the D 
and O insurance market and what has happened in the general 
liability lines because these are not entirely separate. Many of 
the same companies write these lines of insurance and the D and O 
line, which as was described as generally regarded as a surplus 
line, has been subJect to exactly the same types of pressures in 
this market and has been subJect to the same type of cycle that 
we have seen in certain other lines, 
and omissions line. 

particularly in the errors 

D and O insurance, I might add in light of the recent 
discussion, is a claims made policy. It has always been sold as 
a claims made policy. It has never been anything other than a 
claims made policy so--

SENATOR LESNIAK: That means in New Jersey it has 
always been sold as a surplus line. 

MR. JOHNSTON: Yes, sir, as far as I know. Now, I'M 
not the expert on New Jersey but I believe that's correct. 

SENATOR LESNIAK: It would have to be. 
Is there anything with regard to directors and officers 

liability that makes it unique from any other type of liability? 
MR. JOHNSTON: Well, I don't know that you would say 

that it's unique, Senator. I think it involves certain features 
that make it unusual and that make it the subJect of a lot of 
attention recently in view of the fact that a number of 
corporations have experienced some of their outside directors 
actually leaving the corporation. There have been some quite 
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wel 1 publicized examples of that, 
footnote in my statement there, 

some of wh1cn are cited 1n a 
of corporations that coulo not 

obtain directors and officers liability insurance and have seen 
their directors Just bail out and say they were not willing to 
risk their personal assets Just to stay on the board of that 
corporation. So we have a serious problem in corporate 
governance in my opinion, and I think generally shared by the 

corporate bar, in which corporations, including some good 
corporations, are having a lot of trouble getting good directors. 

SENATOR LESNIAK: What about the Delaware solution? 
MR. JOHNSTON: The Delaware solution is one of the ones 

I speak about in my statement and I think that is an appropriate 
solution to consider. 

SENATOR LESNIAK: Can you describe that to us? 
MR. JOHNSTON: Yes. What the Delaware Legislature did 

was to adopt a statute permitting the stockholders to approve a 
charter amendment. It would have to be done by a vote c,t the 
stockholders and that charter amendment would basically permit 
the corporation to eliminate or limit the personal liability of 

directors for breach of fiduciary duty subJect to some exceptions 
set forth in the statute. You could not eliminate their duty 

for breach of the duty of loyal -- their liability for breach of 
the duty of loyalty or fo~ dishonesty or for personal profit or 
willful misconduct, things of that nature. And what this permits 
corporations to do is to let their stockholders make the choice 
of how much risk they want to impose on their directors. It 
seems to me that's a possible solution and perhaps a good one. 
The other--

SENATOR LESNIAK: Basically they would be limiting 
their own remedies as well but that's their choice. 

MR. JOHNSTON: That's right. They would be limiting 

their own remedies as well to go after their own directors for 
neg l i gence. 

SENATOR LESNIAK: And if they did that they may be 
adversely impacting the price of their stock or they may be 
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improving the price of the stock. 
MR. JOHNSTON: That's a good question, Senator. I 

don't know how the market would react to that, quite fran~ly. l 

think the hope is that the insurance market would react favorably 
and it would then become somewhat easier to get the D and O 
insurance because the insurance carrier will look at it and he 
wi 11 say, "Wel 1, I' 11 have less risk than I did before, sc, 

therefore I' 11 write the insurance." 

SENATOR LESNIAK: But if I'm buying their stock, and I 
know that I certainly don't have the voice to change the charter 
and 
best 
my 

if a director colluded with management and didn't use their 
business Judgment in accepting a hostile tender offer that 

recourse in that event would be limited by that charter 

provision. 
MR. JOHNSTON: That's correct, Senator. On the other 

hand, 
kind 
were 

you could make the opposite argument which was that this 
of a provision would encourage people to have directors who 
willing to take risks, and after all the economic system 

that we live under is an economic system where we Should 
encourage directors who will stand up and take risks. Ar-,d that's 
maybe what stockholders need. I'm certainly not a 
analyst and I can't predict which way markets will go, 
instinct is that this will not be regarded unfavorably 
market. 

market 
but my 

in the 

SENATOR 
give the share--
right? 

LESNIAK: But in any event what that does is 
We're talking about shareholders remedies, 

MR. JOHNSTON: Right. 
SENATOR LESNIAK: We're not talking about limiting 

liability for anybody else other than shareholders, isn't that 
correct? 

MR. JOHNSTON: That' s right, and the corporation 

itself. 
SENATOR LESNIAK: And the-- To the shareholders? 
MR. JOHNSTON: Yes, because--
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SENATOR LESNIAK: They wouldn't be-- They woulan't 

by-- They aren't authorized by corporate charter under tnat 
statute to limit the liability or eliminate the liability of the 
directors for actions brought by anyone other than a shareholder, 
former or present shareholders are they? 

MR. JOHNSTON: Or the corporation itself. 
SENATOR LESNIAK~ Or the corporation itself. 
MR. JOHNSTON: Yes. 
SENATOR LESNIAK: Okay. 
MR. JOHNSTON: But anybody else, a creditor or anybody 

else could bring an action. It also, of course, does not affect 
any liability they might have under the Federal securities laws, 
Federal antitrust laws or any other Federal statute. So to that 
extent it's a somewhat limited remedy. 

SENATOR LESNIAK: When did Delaware adopt this? 
MR. JOHNSTON: Effective as of July 1, I believe. 
SENATOR LESNIAK: Okay. So we really don't know its 

impact, do we, right now? 
MR. JOHNSTON: No, we don't. In fact, there are a 

number of companies that are in the process of preparing these 
amendments. I haven't actually seen any that have been finally 
adopted. So it's going to take a while for this whole thing to 
work through. 

SENATOR LESNIAK: Are there any other proposals? 
That's the one I'm familiar with. 

MR. JOHNSTON: There are. Well, what has happened is 
the State of Indiana, for example, did what Delaware did only it 
does not require a stockholder amendment. They Just did it in 
the law. They said no director shall be liable, period, except 
for these cases of flagrant misconduct. 

SENATOR LESNIAK: So they forced it upon the 

stockholders. 

MR. 

stockholders. 

JOHNSTON: 

SENATOR LESNIAK: 

They JUSt forced it upon the 

Kind of like what we aid with the 
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Shareholders Protection Act. 
MR. JOHNSTON: Well, I wouldn't comment on that. 
SENATOR LESNIAK: I didn't think you would. But 

basically the remedies that are proposed in your testimony are 
variations of the Delaware? 

MR. JOHNSTON: 
the New York approach, 

Yes. I also mentioned in my testimony 
which is an approach that would broaden 

the indemnification statute and, for example, would permit a 
corporation to indemnify its directors for settlements in a 
derivative action. Now, I have some doubts about that approach. 
I'm not necessarily saying it's wrong, but it does seem a little 
unusual in that the money would travel around in a circle in that 
case. The director would say okay, let's settle this case. He 
would pay money over to the corporation. The corporation would 
then turn right around and pay it right back to him by way of 
indemnity and that strikes me as being sort of a waste of time, 

at a minimum. Therefore I happen to prefer the Delaware approach 
which faces up squarely to the question of how much do we want to 
hold our directors liable for in the first place. 

SENATOR LESNIAK: Actually, couldn't you do both? 
They're really not inconsistent with each other. 

MR. JOHNSTON: You could do both, and as I understand 
it there is a bill that's been drafted, I believe by Pitney, 
Hardin and Kipp, which would go in both of those directions. 

SENATOR LESNIAK: Are they members of the Legislature? 
MR. JOHNSTON: No, sir. 
SENATOR LESNIAK: I haven't seen them added. 
MR. JOHNSTON: They have prepared a draft that's being 

circulated among the New Jersey corporate lawyers and I don't 
know where that stands. 

SENATOR LESNIAK: Did they circulate it to you? 
SENATOR O'CONNOR: Not yet. 
SENATOR LESNIAK: Do you have any questions? 
SENATOR O'CONNOR: One question. Mr. Johnston, the 

third approach that you mention, the changing the statutory duty 
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of care from the reasonable man's standard to a gooo faitn 
standard -- has that been tried anyplace? Has 1t been aoopted 
anywhere in any of the states? 

MR. JOHNSTON: The State of Virginia did that. 
SENATOR O'CONNOR: When did they adopt that? 

MR. JOHNSTON: I can't answer that, Senator. 
back to you on that. It's been within the last year 
wc,uld say. 

I car, get 
or so I 

SENATOR O'CONNOR: ~re you familiar witn what effect 

it's had on the industry? 
MR. JOHNSTON: I don't know what effect it's haa. 

As far as I know it hasn't had any. 
SENATOR O'CONNOR: Okay. Thank you, sir. 
MR. JOHNSTON: Yes, sir. 
SENATOR LESNIAK: 

your testimony. 

Thank you very much for presenting 

MR. JOHNSTON: Thank you, Senator. 
SENATOR LESNIAK: Following up on that, 

frbm Johnson and Johnson. 
J O H N MULLEN: 
Senator 0' Connor. I' m 

Mr. Muller,. 
Thank you very 

John Mullen. 
much, 

I'm Vice 

Jonn Mullen 

Mr. Chairman, 
President of 

Corporate Relations for Johnson and Johnson, the health products 
manufacturer which for the past 100 years has beer, headquartered 
in the City of New Brunswick, New Jersey. 

SENATOR LESNIAK: I promise not to ask you any 
questions about the shareholder protection. 

MR. MULLEN: Thank you. My purpose here this morning 
is to express our appreciation from Johnson and Johnson and on 
behalf of a number of other co~panies in the State of New Jersey 
for your examination into the question of the availability and 

affordability of directors and officers liability insurance. 
We believe, however, that the issue is sometimes toe, 

narrowly viewed as one of simply availability and affordability. 
We believe that the issue really relates to good corporate 
management. The issue relates to the problem of the 
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er,t reper,eur i a 1 spirit which is so necessary if you are rea ll y 
going to be in a position to grow companies, to expand and take 
advantage of the marketplace. We believe, therefore, that as we 
look at the problem of directors and officers liab i lity insurance 
we are basically concerned at Johnson and Johnson with t he 
er,co ura g ement 
exercise sound 
wi 11, by the 

of our directors and officers to take risks, 
business Judgmer,t without beir,g muted, if 

environment that has been deve l oping in 

to 
YC)Ll 

the 

corporate business world somewhat akin to the prob l em in medicine 
where we see doctors practicing defensive medicine. We're 
beginning to see businessmen practice defensive ousiness. 

SENATOR LESNIAK: You favor the Indiana approach over 
the Delaware approach therefore? 

MR. MULLEN: I would say that without any question we 
would favor the Delaware approach for the reason that we believe 
that that is a problem, a question, for the stockholders of the 
corporation to answer. To make that independent Judgment as to 
how they want to manage their enterprise, what standard of 
conduct they wish to hold their officers and directors to, and 

furthermore, what kinds of protections they want to afford to 
those directors and officers. 

My purpose here this morning is supplemented by the 
fact that Johnson and Johnson and approximately 18 other 
companies in the State of New Jersey and the maJor business 
associations of the State of New Jersey have si nee late Jur,e beer, 
examining into this question. The previous witness alluded to a 
draft by a prestigious New Jersey law firm that would examine and 
make certain recommendations that might be appropriate for the 

State of New Jersey. We're not in a position this morning to say 
that that examination has proceeded to the point where we could 
make specific recommendations. I can say, however, that this 
committee -- this task force would be a better way to refer to it 
-- this task force has examined the Indiana statute, has examined 

the recently enacted Delaware statute, which as the prior witness 
indicated became effective on July 1st, and has examined some 
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recent statutory amendments in the State of New York as well as 

some proposals that have been made by Martin Mugmen (phonetic) in 
New York to cap director and officer liability. So this tastc. 

force is really examining several approaches to the problem. The 
task force, as I've indicated, has been meeting since late June, 
and met as recently as ten days ago. It will be meeting again in 
September. At the conclusion of our September meeting we feel 

that we'd be in a position to sit down with your Committee or 
with any other appropriate committee in the Senate or in the 
Assembly to review what the feelings would be with regard to this 
segment of the New Jersey business community as to how New Jersey 
might best approach the problem of directors and officers 
liability insurance. 

We believe that there's a competitive situation here as 
wel 1. 

more 
We are not anxious to see the State of Delaware become a 

competitive and more attractive 
incorporation than the State of New Jersey. 

environment 

Similarly, 

for 
I think 

the press has reported that the State of Pennsylvania is 
examining a similar statute to that enacted by the Delaware 
Legislature which became effective on July 1st and which would 
allow the shareholders of the corporation to impose sc,me 
limitations on director liabilities to the corporation and to 
those shareholders. 

interest 
So my point today then, in summary, is to encourage the 
of your Committee into the problem of directors and 

officer liability insurance, and to afford this rather informal 
task force which is not, of course, a part of your legislative 
cc,ns t it uency, but to allow us to come back to you with certain 
recommendations after this committee has fully examined the 
problem. And I think we're encouraged by the breadth of the 
membership on our committee. As I said, the maJor business 
associations of the State of New Jersey are participating in this 
examination. The maJor well known New Jersey incorporated 
businesses are participating. Small business association are 
part ici pat i ng. So it's a problem that is of concern not only to 



the maJor Fortune 500 companies, out it is a problem as well tha~ 
affects our banks and they're part of a -- a number of the New 
Jersey banks are a part of our task force. It affects banks and 
small business as well. 

SENATOR LESNIAK: When is the task force meeting again? 
MR. MULLEN: The task force will be meeting again on 

September 19th and at that time, I believe, we will have reached 
a final determination as to what an appropriate statutory 
recommendation might be as far as these companies are concerned. 
It certainly doesn't speak for all of New Jersey, but as far as 
these companies and business associations are concerned. 

SENATOR LESNIAK: I would suggest that you not adJourn 
that meeting because we intend to act in September on -- at least 
consider in September a proposal in this area. Thank you very 

much. 
MR. MULLEN: Thank you very much. 
SENATOR LESNIAK: Before we adJourn for a brief moment 

we're going to hear from Hector Mendez from Continental Insurance 
Company to reout the testimony of the Commissioner as it applies 
to the claims made form. Unfortunately, Hector, the tone of my 
voice isn't taken down by the transcript, so I don't really 
expect you to reout the testimony but I did specifically ask that 
if you would appear here today with regard to your proposed 
claims made form as it applies to day care centers, which is a 
particular problem in my district. 
the Commissioner in that regard. 
testimony as accurate factually? 

You heard the testimony of 
Would you describe his 

H E C T O R MENDEZ: Somewhat accurate. I tend to 

disagree with his approach towards the admitted company and the 
surplus lines company, the differences and why they should permit 
a domestic company to write the coverage in New Jersey on a 

claims made basis. What I'd like to do is Just briefly give you 
a description of our program, why it is a claims made form, and 
why we think claims made form works for day care insurance. 

SENATOR LESNIAK: Okay. 
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MR. MENDEZ: Back in the fall of 1985 Continental was 
approached by Marsh McClennan Group Associates (phonetic> and the 
Child Care Action Campaign to work with them to develop a program 

for liability coverage for day care centers. At that time, ano I 
guess currently, day care centers are experiencing a severe 

crunch in the liability market and find it very difficult and 
expensive to obtain coverage. Continental responded to that 

problem with the introduction of the day care provider liability 
policy. The policy provides general liability coverage on a 

claims made basis to licensed or registered day care providers. 

The coverage includes general liability insurance, including 

premises and incidental off-premises operations coverage for 

claims bodily inJury, property damage, personal inJury and 

advertising inJury arising from day care liability, day care 
provider liability at or away from the premises. It also 

includes medical payments and defense expense. The day care 
facility and employees are both covered for civil suits arising 

out of the insureds' negligence. We don't cover intentional or 
criminal aets, but we do cover hiring -- negligent hiring and 

negligent supervision. Which I think gets back to the point that 
the Commission concerning molestation cases. We don't cover the 

criminal act, but if the insured or the attorney can prove that 
the day care facility was negligent in its hiring or 
supervision of employees we will cover that exposure. 

in its 

SENATOR LESNIAK: Dc,es that mean that there's a 
misunderstanding between the Department and your company with 
regard to exactly what coverage you're seeking to provide? 

MR. MENDEZ: I'm not certain there's a 

misunderstanding, but I think our coverage is a little more broad 

than the Department construes it to be. If the only allegation 

in the complaint is a criminal act or a molestation, our policy 

specifically excludes that kind of coverage. But if an 
aggressive attorney can prove tnat the day care center was 
negligent in the supervision of its employees or its hiring 
practices, and that resulted in molestation in the future, 1 
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think we might provide coverage in that instance. 

SENATOR LESNIAK: But the Commissioner said there have 
been 16 applications to the MAP program for day care coverage and 
they've all been able to get coverage, and Continental is part of 
the MAP program. Are you providing some of that coverage to 
those 16? 

MR. MENDEZ: I'm not sure. 
SENATOR LESNIAK: You don't know. But I guess 

he's saying is it's really not a problem any more. Does 
comport with your knowleage of the status in New Jersey? 

wnat 
tnat 

MR. MENDEZ: My understanding of our problems in New 

Jersey were related to-- Our original policy provided that 
defense was included within the policy and the State was not very 

happy with that position and, for your information, we oacked off 
from that approach and at present we're refiling the form in all 
50 states to provide defense in addition to the policy limits. 
I'm not aware of any other problem with the State of New Jersey. 

SENATOR LESNIAK: No, no. From what I can gather from 
what the Commissioner said there really is no longer a problem in 

terms of day care centers getting insurance coverage because al l 
they have to do is go to the MAP program and so far everyone, 16 

out of 16, have gotten it. 
MR. MENDEZ: Well, I believe there still is a probleM 

in the State. I don't believe the MAP programs are set up to 
write day care insurance for everybody in the State. I think 
they're intended to write it for isolated cases where they're 
having real difficulty in getting coverage and they demonstrate a 

real need for the coverage. I think 1t is a short-term solution 

and the program we're proposing is a long-term solution to the 

problem. 
SENATOR LESNIAK: Okay. Is it out of the question that 

the Department and you can continue discussions regarding this, 

Vernice? I mean, am I correct in saying there's no problem any 

more for day care coverage in the State of New Jersey? 
VERN ICE MASON: Not exactly. All I'm saying is that 
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with regard to the applications that have been mace to MAP 

program, they have all been placed other than the three that were 
most recently made. If there are--

SENATOR LESNIAK: Oh, I'm sorry. I thought yc,u sa10 
that 13 out of 16 were place and then I thought you sa10 the 

three most recent ones Just got--
MR. MASON: They JUSt received the-- The MAP JUSt 

received those applications. 
SENATOR LESNIAK: Oh, okay. So they haven't gotten the 

coverage yet, but they really haven't gone through the process 

yet. 
MR. MASON: Exactly. 
SENATOR LESNIAK: So 13 out of 16 and three are still 

pendir,g. 

MR. MASON: Right. My point is that if there is a 

continuing problem I'm not sure whether there is or is not 

those also have the opportunity to go to the MAP and it has been 

very successful thus far. We have been working with a tasK 
force that DYFS has set up with regard to day care centers anc 
they have been sending out alerts and they have been putting 

people through the MAP program. One thing that we have found is 

that the more that you encourage agents and brokers to sit down 

and spend more time with their clients and try to place them, 
they seem to be having a greater impact in placing them. I don't 
know why that is. And also the MAP is putting together 
individual companies who are willing to write the coverage for 
people who need the coverage. 

SENATOR LESNIAK: Now, the MAP is only for--
MR. MASON: Day care centers. 

SENATOR LESNIAK: Admitted insurers, right? You're not 
placing them with surplus lines? 

MR. MASON: That's correct. We're placing them with 

admitted insurers. 

SENATOR LESNIAK: Well, as it stands right now, until 
we-- I intend to find if -- how my day care center in Elizabeth, 
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whether they've obtained coverage. 

MR. MASON: Maybe they should make an application t o 
the MAP. 

SENATOR LESNIAK: Wel 1, I suggested that they did. 
Have they not done that? 

MR. MASON: To be honest with you I wasn't aware of a 
problem in your district. Very happy to make that contact for 
you. 

SENATOR LESNIAK: Okay. I suggested that they d i d get 

ir, touch with you. I oon't kr1ow. I assure you we will cc,r,tir,ue 

to pursue this to see if, in fact, if there's no problem, there's 
r,c, problem. I tend to think that there probably is. 

MR. MENDEZ: My understanding with the MAP program and 

I think the understanding of many of the companies who are 
participating in the MAP program is it is only a short-term 

solution, and they don't expect to participate in those programs 
on an on-going basis forever. I think if a company is willing to 

go out and write the product voluntarily on what they believe is 
a reasonable basis that makes a lot more sense thar, a MAP 

program. 
SENATOR LESNIAK: Can we ask the Department to at least 

clarify whether if in fact-- Jasper said that it doesn't cover 
any child abuse. Mr. Mendez is saying, no, that's not correct. 
It would cover child abuse in the situation where you could prove 
the day care center was negligent in hiring the person who 

er,gaged--
MR. MENDEZ: Hiring or supervision. 

SENATOR LESNIAK: Or si..tpervision of the person. l't 

appears to me like they may agree but . don't know it. 

MR. MASON: Senator, I really can't tell you. 1 ' m r,ot 

intimately involved with that proJect, out I am aware that there 

has been a long history of correspondence between the Department 

and Continental Insurance Company with regard to this 

application. When we have Questions in the filing that is made 

we ask (inaudible>-- to get information in writing regard to the 

38 



respor1se. 

make that 
resc,lved. 

Sc, if this is, ir1 fact, a po1r,t c,f cor,troversy I wi 1 L 

known to the Commissioner and try and get tn1s 

SENATOR LESNIAK: Or,e other thir,g. The MAP program 
isn't intended to exist forever, is that correct? 

MR. MASON: I dc,r,' t kr,c,w. .I dc,n' t thin~. so. 

SENATOR LESNIAK: Hopefully not, right? 
MR. MASON: Yes, I would thir1K that 1t' s a short-term 

mechanism to try to oeal witn the availability problems tna~ have 
been going on in the market. 

SENATOR LESNIAK: Okay, so we ought to be looking at 
longer term solutions, of which this is one of many, and maybe 
after we do whatever we're going to do, 

to revisit this particular application. 
fair commer,t? 

if we oo it you may have 

Do you think that's a 

Okay. 

or, th 1 s, 

MR. MASON: That may be <inaudible). 
SENATOR LESNIAK: You say tnat may be a fair comment? 

As you've had a ongoing discussion witn the Department 

we will continue the ongoing discussion ano consider 
what you've proposed in terms of whatever this Committee can oo 
or this Legislature can do to help solve the problem. 

Can you submit-- Do you have prepared--
MR. MENDEZ: Really scribbled notes. 
SENATOR LESNIAK: Okay. But I th i Y"IK we have-- Ur1less 

yc,u have any? 
SENATOR O'CONNOR: I have a quest ion. 
SENATOR LESNIAK: Senator 0' Cor,nc,r. 
SENATOR O'CONNOR: Mr. Mer,dez, I heard the Comm i ss i or1er 

say that per occurrence insurance is definitely preferable to the 

claims made form, so that the way he views it he would or,ly 

approve the claims form in very limited lines of insurance. Do 
you disagree witn that? 

MR. MENDEZ: I do, and I guess I have a few reasons for 
it. In connection witn oay care centers, especially, the claims 
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made form is intended-- Day care centers the real proolem is 

slips and fall type cases whicn is shorttail coverage. I thinK 

the claims made form response to that at a much lower cost tnan 

the occurrence form-- We oon't nee• to aod a premium load into 
the policy for occurrence type coverage tor late claims tnat come 
into the oistance future for an inJury, any latent inJury tnat 
may have occurred while a child was in attendance at a cay care 
center. 

More importantly, I think , the day care center nas the 
ability to adJust its limits on an ongoing basis witn the claims 
made form for late oeveloping claims, which I believe is very 

important. Under an occurrence form you don't have that option. 

Claim occurred five years ago, the limits which were in effect 
five 
With 

years ago are those that will be around to pay 
the claims made form on an ongoing basis as the 

the claim. 
tort law 

develops, case law develops, the companies combine more and more 

coverage, and I think can buy it a lot cheaper. During the 

period of time wnen they had the claims made form and the lower 

limits I think the premium we would have put into the policy was 

retained in the insured's bank account for future policy years to 
pay the premiums then, rather than t he company holding the money 
an• using tnat money as a reserve to pay for those future 1osses. 
So I think there's a lot to be said for the claims made form. 

SENATOR LESNIAK: That's an interesting point. So 
there are certain benefits of the claims made form over the 
occurrence related to both price and flexibility. 

MR. MENDEZ: Yes. I thinK we can adJust the price a 

lot quicker with a claims made form because generally the 

statistics are more credible. Ther e's a short time lag between 

the time the policy period ends and the claims reported. We know 

what's happened under the policy. We can give the insured the 

benefit of a lower rate. If his experience is very poor, 

obviously we're going to increase the premium. 

SENATOR LESNIAK: Okay. Any otner questions? 
SENATOR CARDINALE: Under that kind of insurance, what 

40 



assurance 

subsequent 

is there that your insureds can obtain coverage 

claims that may be made for a prior policy, a 

for 

orior 

period of time? 
~R. MENDEZ: Well. the policy offers a retroactive oate 

feature wnere the insureds can purchase as part of tne policy 

coverage for claims occurring prior to the policy per1oa so long 

as the claim is made during the policy perioo. 

SENATOR CARDINALE: Yes, that's perspective. Tnat 1s 

if someone is willing a year from now or two years from now or 

five years down the road to picK up those back potential claims. 

But suppose someone is not writing that ousiness five years oown 

the road. The 1nsureo who would take that Kind of tning, where 
you have a statute of limitations tnat goes well beyond the 

cancellation of the policy or the termination of the policy, that 
insured is really at some enormous degree of risk. fney may as 

well go bare from the beginning. 

MR. MENDEZ: I'm not sure I agree with that. The policy 

does offer an extended reporting period in the event the company 
fails to renew or cancels the policy in accordance w1tn New 

Jersey law. The insured nas the option to ouy an extended 

reporting period of up to five years even though we no longer 

have a policy period in effect. If he reports the claim witnin 

that • eriod of time he still has coverage for those claims that 
occurred earlier. 

SENATOR CARDINALE: If they accept it, these extended 
perio~s, would there be any saving in premium by buying the two 
policjes now to cover, let's say the year 1979. Supposing you 

had a policy in effect for the year 1979 ano you came to 1980 ano 

now xou're discontinuing 001ng business with that company, out 

you're going to take the five-year hence policy. would tne sum 

of those two premiums be a saving f6r the individual? 

MR. MENDEZ: I'm - not certain. I can't answer the 
question. 

SENATOR CARDINALE: Unless there is a savings, then it 
is not anything but dividing it into two pieces, and it would 



seem to me that the writing of two separate policies is 901ng ~o 

involve a greater cost, not a lessor cost, 1n terms o~ 

administration and everytning else. Soi reaily see that for the 
same insurance feature, buying that same product, you're going to 

have the consumer paying more money rather than less money. It's 

the only way it can--

SENATOR LESNIAK: It really boils down to what the 
marke~olace-- If there's no problem in getting the insurance, 

if there's not a capacity problem or capacity crisis, there 

should be no problem with the claims made form. As a matter of 

fact, obviously, by definition there's less because of its more 

predictability to the insurer. The problem in terms of the 

consumer is what happens wnen you do hit a crisis, everybooy 

bails out, then they're stuck. 

SENATOR CARDlN~LE: That's right. 

SENATOR LESNIAK : But they're bailing out now anyway. 
so--

MR. MENDEZ: I think you nave-- Continental is a 
licen~ed company in the State of New Jersey and from my 

under~tanding it is one of the only companies that proposes to 

write this Kind of insurance in New Jersey on this basis. The 
only other companies writing it are surplus lines companies that 
are not regulated by the I nsurance Department. 

SENATOR LESNIAK: It may be witn regard to the long run 
that this is a viable so l ution. I would Just encourage you to 

continue your discussions with the Department. ThanK you very 

much. 

MR. MENDEZ: ThanK you. 

SENATOR LESNIAK: We're going to adJourn the public 

hearing now. 

hearing. 

That means going off the record for the public 
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SENAl-• R LESNIA~: Let's reooen the Committee nearing to 
aeal with the issue of capacity to write insurance in the State 

of New Jersey. I might say again that tnis will be continuing 
process and we' 11 be continuing to explore different avenues as 

was demonstrated with the claims made form for particular lines 
of discussion witn Continental and the Department. I expect tnat 
all these issues will continue to be -- remain viacle througnout 
the next few years at least. 

Jay Angoff, Counsel to the National Insurance Consumer 

Organization. Good afternoon, Jay. 
J A y ANG OFF: Good afternoon, Mr. Chairman. 

SENATOR LESNIAK: Do you have prepared testimony? 

MR. ANGOFF: I have a prepared statement which I Just 

gave to Mr. Davis. I won't go through everything we've got in 

there, all the solutions to the insurance crisis. What I'd like 
to deal with is Just the disclosure issue. I think disclosure 

data is something that probably more than 40 states are looking 

at this year. It's probably second only to tort reform as far as 
the number of states looking into it are concerned. I think it's 

very important because you, Mr. Chairman, of course, understand 

terms like losses incurred but not reported, and operating ratio 
and loss ratio, and surplus lines and excess lines. But the 
average person doesn't understand any of that. It's an archaic 
industry. It's got its own vocabulary and I think it's very 
important that the industry does disclose data on issues which it 
today does not disclose. 

I think there are four areas in which disclosure is 
very important in four areas which are not disclosed today. The 

first is profitability, is not the way the insurance industry 

defines it, that is not based on the amount that they predict 

that they're going to pay out in the future, but on a cash flow 
basis line by line. That is what the average person and 

legislators want to know and what they Just can't find today: how 
much does the industry take in in premiums and pay out in claims 

for each type of insurance; for day care insurance, for municipal 
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liability, for nurse midwives. That type of 1nformat1on today 1s 

not disclosed and I th1nK I heard earlier the Commissioner say he 
does have that power. If he doesn't, though, under present law I 

think this Committee should certainly consider requiring the 
disclosure of that data. 

bills either 2318 or 2319. 

I think that type of requirement is in 

In additic,r,, tho1.1gn, to that type of data, there 1s a 
second type of disclosure which is also important and that 1s 

data on the validity of statistics or anecdotes that we hear a 
1 ,:it about. 
y,::iu' ve read 

For example, on the issue of Jury verdicts, I'm sure 
in the papers, heard on TV about how Jury verdicts 

are skyrocketing. And people might--

SENATOR LESNIAK: The insurance i r,dustry doesn't have 
anythi r,g to do with Jury verdicts. They dor,' t report Ji..try 
verdicts. 

MR. ANGOFF: No, they don't report Jl..lry verdicts, but 

services that they rely on, report Jury verdicts. But the point 

is this, 

hear about 

there's huge difference between Jury verdicts which we 

about. The 
and the actual amount paid out which we don't 

information I've got Just from Washington, D. 
hear 

c. 
shows that 
verdict. 

the actual payout is usually about 
Sometimes it can be substantially less. 

half of the 
For example, 

there's the Ford Pinto verdict which was $125 million punitive 
damage verdict. 

SENATOR LESNIAK: Would you therefore bar sealed -- bar 

either sealed settlements or restrict the disclosure agreements, 

whatever they're called, when they settle the case that neither 

party can disclose the amount of the settlement? 

MR. ANGOFF: We're opposed to such agreements. We 

think they're against public policy. 

SENATOR LESNIAK: But they're allowed in New Jersey. 

MR. ANGOFF: I understand that. I understand that, but 

I think that as a matter of public policy it's bad. It puts the 

plaintiff's lawyer especially, in a terrible position. On the 

one hand he gets a good settlement for his client--
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SENATOR LESNIAK: On the otner hand, he car,' t brag 

about it. 
MR. ANGOFF: That's exactly right. And there's nothing 

plaintiff's lawyers like more than to brag about it. But 1n 

addition it does -- this may not be the primary concern of some 

of the plaintiff's lawyers but it does not--

SENATOR LESNIAK: Been a concern of mine on occasion. 
MR. ANGOFF: It does not further the public interest to 

have information sealed, especially when that information shows 

that there is a defect in the product, product stays on the 
market and 1nJures and kills many more people. So I--

SENATOR LESNIAK: That's products liaoility. 
MR. ANGOFF: That's right. 

SENATOR LESNIAK: Does that apply to any other case? 

MR. ANGOFF: Certainly medical malpractice it certainly 

would. It may even be a bigger problem in medical malpractice. 

SENATOR LESNIAK: Medical malpractice, products 
liability. Do you think it's important anywhere else? 

MR. ANGOFF: Not as important. I think those are the 

two oig areas where sealed settlements really are against public 
policy. I think there are a lot of different -- there are 

different 
municipal 

considerations that 
liability cases 

would 
than in 

apply, for 
products 

example, ir, 
and medical 

malpractice. In any event, I think it's very important that the 
Committee find out, the Legislature find out how much is actually 
paid out in addition to how much the verdict is. 

There's a third type of disclosure which is very 
important--

SENATOR LESNIAK: By the way, on that line of thinking, 

it's important for the Department to know that, is that correct? 

MR. ANGOFF: I'm sorry? 

SENATOR LESNIAK: You say that's important that the 

Department of Insurance know that. 

MR. ANGOFF: It's important for the Department o~ 
Insurance to know how much is actually paid out, that's true. 
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SENATOR LESNIAK: 
else to know that? 

Okay. Is it important for anyone 

MR. ANGOFF: Yes. It is very important for yc,u, Mr. 

Chairman, and other legislators to know how much is actually paid 

out because this year most legislatures have been cons1oering 
reducing the amount that severely inJured people can recover in 
court. The basis for that is a belief that insurance companies 
are paying out more and more. And if that belief turns out to be 

false then there goes, I think, the case for limiting the amounts 

severely inJured people can recover. It's substantially undercut, 
so I would hope that before you would enact legislation that 

would limit the amount that severely inJured people could recover 

you would make sure that the actual amount being paid out has 
been and is rising, particularly in New Jersey. 

SENATOR LESNIAK: What if we do this and determine twc, 

years down the road that that, 
we do then? 

in fact, is the case. What WOLt ld 

MR. ANGOFF: If you determine two years down the road 
that the insurance companies--

SENATOR LESNIAK: 

right. 
MR. ANGOFF: Okay. 

That the insurance companies are 

Then two years down the road--
Well, you've got a-- Obviously you would also want to consider 
setting up an alternative compensation system tor the people who 
would thereby be left without recovery with insufficient 

recovery. But then two years down the road maybe you would want 

to enact some type of limitation. But it's important to get that 

data. 
Maybe the insurance companies are right. I, obviously, 

have my doubts, but I think--

SENATOR LESNIAK: You don't know if they are or they're 

not. 
MR. ANGOFF: That's right, and no one really does until 

you get the data, and that's why it's so important. 
The third type of data is data on the effect that 
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existing legal doctrines are having on insurance company payouts 

and then also the effect that changing those doctrines would have 

on payouts. For example, there's been a lot of oiscussion, even 

here in New Jersey, 
several liability. 

on at least modifying the rule of Joint and 
And I would hope before you would do th~t you 

would find out how often are defendants involved in multiole 
defendant suits and how often do they actually end up paying more 

than their share of responsibility as allocated by the Jury? And 

to what extent to they pay more than their allocated share? You 
also want to find what the breaking point is. 

For example, you might find that people that are 10~ 
liable -- defendants who are 10% liable -- never end up paying 

more than-- Well, if you found out that people who were 10~ 
liable ended up paying 100~, that's a much different situation 

than people who are 50% liable ending up paying 100~. I might 
say in Illinois they found that the way they drew the line was at 

25%. They said that defendants who were less than 25~ liable are 

only severally liable. 

Jointly liable. 
People who are more than 25% liable are 

Now I don't know what the cata would show, but again, I 

think before altering a doctrine like Joint and several liability 

you would want to find out exactly how much savings it woulo mean 
to the insurance industry and similarly what the effect-- I 
think you would also want to find out what the effect on the 
victim would be. And again, possibly consider setting up an 

alternative compensation system for victims who would thereby be 
undercompensated. 

Or let's take another change in the legal system that's 

being discussed: putting limitations on damages for pain and 

suffering. You want to find out whether people who have had 

particular inJuries are overcompensated or undercompensated. The 
best stucy done in this area was done by the Department of 
Transportation in the early 1970s on no-fault auto insurance, and 
what they found, which might be a little counterintuitive, was 

that people who were very moderately inJured were way 
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overcompensated, and people who were very seriously inJureo were 
substantially undercompensated. 

SENATOR LESNIAK: That was very similar to the 
situation we had in New Jersey regarding workers' compensation. 

MR. ANGOFF: All right. I'm llr1t·amiliar with that 
sit uat ic,n. 

SENATOR LESNIAK: We changed that law around 198~ if I 

recall, and now the situation is that where there has oeen a 
substantial increase in those people who are most seriously 
inJured, at the same time a substantial reduction in the cost of 

insurance to the businesses. 
MR. ANGOFF: There's been a reduction in the cost of 

insurance? 
SENATOR LESNIAK: 

Sltbstant ial reduct ion. 
At the same time 

At the same time 
there's 
there's 

been 
been 

a 

a 

substantial increase in the amount that more seriously inJured 
persons get. Of course, there's also been a substantial decrease 
in the smaller awards, the $500 to $1500, $2000 awards that were 
Just issuable in the past. So that may be the same situation as 
our civil Justice system. I dor,'t know. 

MR. ANGOFF: Well, it's quite conceivable. I've neard 
the argument made, and I think there's quite a bit to it, tnat 
the real problem in the legal system is not the big cases. Wnen 
you read about big Jury verdicts they are for serious, very 
serious inJuries and the problem in the legal system is the--
Maybe we should call it a problem, but what clogs up the legai 
system is the little cases, the slip and fall cases, is the run 
of the mill negligence cases and conceivably if there were an 
alternative dispute resolution system to take care of them that 
would make the legal system quite a bit more efficient. But in 
any event, you want to get the data, I would think, before 
limiting the ability of somebody who is a quadriplegic or a 

double amputee to recover his or her full damages. 

The fourth type of data I think you need is somewnat 

similar to that--
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SENATOR LESNIAK: Did you say fourth? 
MR. ANGOFF: Yes. 
SENATOR LESNIAK: What happened to three? Did I miss 

it? 
MR. ANGOFF: The first was cash flow data. 
SENATOR LESNIAK: Right. 
MR. ANGOFF: Second is on the validity of various 

perceptions, data on--
SENATOR LESNIAK: Okay, the Jury verdict. 
MR. ANGOFF: And the third was data on the effect of 

changes in the tort system. 
SENATOR LESNIAK: Tort reform, okay. 
MR. ANGOFF: And the fourth is the effect that other 

types of changes in the tort system, but these are not changes 
which the insurance industry, for ex amp 1 e, is s1..1pport i ng 
publ ical ly, anyway. They're not changes that would limit the 
ability of severely inJured people to recover. They are changes 
which I think would make the legal system more efficient. For 
example, the fastest growing-- We hear a lot of talk about 
plaintiff's lawyer's fees that are out of control, although I 
should mention that in New Jersey based on a survey that we've 
done, plaintiff's lawyer's fees are 1 imi ted more than ar,yplace 
else in the country. The sliding scale in New Jersey is the 
least generous in the country. But what we Clon't hear too mucn 
about is the increase in defense lawyer's fees. But if you read 
the trade press of insurance companies, what they say amc,ng 
themselves-- You find that defense fees have gone up three times 
as fast as the amount actually paid to victims in the last ~5 
years. That by 1990 the money they pay to their own lawyers 
not including the plaintiff's lawyer -- their own lawyers will be 
50" of the actual amount paid out and this is easy to understand 
when you-- There's an article in Ib~ Washington Post Just--

SENATOR LESNIAK: Fifty percent of what? 
MR. ANGOFF: I'm sorry. Fifty percent of the payout 

goes for lawyers, that is 50~ goes to the lawyer, 50" goes to 
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victims. 

SENATOR O'CONNOR: You said defense lawyers? 
MR. ANGOFF: Defense lawyers, that's right. 
SENATOR LESNIAK: Fifty percent of their total payout? 
MR. ANGOFF: Yes. That is the estimate by 1990. And 

that does not-- That's right. And the ISO, in fact, put out a 
booklet in which it says we've got to oo something to get these 
defense lawyers' fees down. I think if you talk to any insurer 
privately he' 11 tell you that that's a very big problem. In any 
event, I think it's important to get data in New Jersey on not 
Just the percentage that goes for legal fees, but the percentage 
that's spent on legal fees in different types of cases with 
different types of outcomes. For example, it may turn out that 
for cases that take a long time where the plaintiff ends up 
getting a fairly small settlement, the defense fees are huge, 
much more than the amount the plaintiff gets, and it might make 
more sense to go to a different system where there be an ear l y 
s~ttlement process the plaintiff would be more, the defense 
lawyer would get less. 

SENATOR LESNIAK: Are you saying that insurance company 
management does not act like rationale human beings? 

MR. ANGOFF: It's been sa i d before, Mr. Chairman. 
SENATOR LESNIAK: Trying to-- I didn't say whether 

it's been said before. I'm asking if you say it. Don't tney 
have an inducement to curtail these costs and keep them down? 
mean, you don't think there collusion between the defense bar and 
the insurance companies, do you? Or do you? 

MR. ANGOFF: Well, accord i ng--
SENATOR LESNIAK: We have some defense lawyers in the 

group. I'm sure they would want me to ask that question. 
MR. ANGOFF: I think it would be very interesting to 

hear what they've got to say, but I do think that sometimes the 
interest of the defense lawyer is not congruent with that of the 
defendant and that it may be and I would think some defense 
lawyers would try this anyway -- it may be to the defense 

50 



lawyers' advantage to draw out cases, to delay, to file motions 
and obJections even though they Know that they will not be upheld 

in the end because their meter keeps running. And 

more sense for the defendant to settle quicKly 

it might make 

for a little 

higher sum and pay less to the lawyer. 

we need this. 

I don't know, but I thin~ 

SENATOR LESNIAK: 

the general practice that 

What's the general practice? Isn't 

the insurer controls the defense 

lawyer, even though actually the insurer shouldn't because the 

defense lawyer is supposed to be representing the insured, not 

the insurer. But doesn't the insurer call the shots when 

authorizing depositions, authorizing settlement? I know the 

practice probably varies, but isn't that generally the case? 

MR. ANGOFF: I think it varies particularly by size of 

company, but I think that it shows that we really do have very 

little data on this issue and I think it's an area that should be 

on 

the 

explored and an area in which by saving -- by cutting down 

lawyer's fees we might be able to both get more money to 

vi~tim and have the defendant pay out less. Everybody gains 

these except 

days. 

for 

But 

the lawyers, which is a popular thing to say 

in any event that's a different type of approach to 
bringing costs of the tort system down than limiting the amoun~ 

that severely inJured people can recover. 

Another type within this same fourth category I think 
you ~ould also want to find out how long it takes to try certain 

cases. How long a time is there between inJury and complaint, or 
complaint and verdict, or verdict and actual payment? And again, 
if you find out that the length of time is years and years, maybe 

there is something that can be done to bring down that time. 

SENATOR LESNIAK: Well, in New Jersey it's about three 

years. 
MR. ANGOFF: Between complaint and--

SENATOR LESNIAK: Between time the you file the 

complaint and if you try the case, when the verdict comes in. 
MR. ANGOFF: That's--
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SENATOR LESNIAK: Pretty good I guess. 

MR. ANGOFF: In Los Angeles it's tive years and I know 
in some southern states it's quite a bit less, but I think these 
are where the costs of the legal system really are beginning to 
be uncontrolled and where they should be controlled and where 

there can be savings to everyone also. 

SENATOR LESNIAK: And also we have interest 
from the date the complaints filed as well. 

MR. ANGOFF: Okay, and I know there's a controversy 
about wh~t the incentives are with respect to that. 

SENATOR LESNIAK: Well, I mean, don't you think that's 

good? 

MR. ANGOFF: Yes, I do. Yes. I absolutely do. There 

are a number of states which have done -- taken various 
approaches to data collection. One state which is doing what we 

regard as a very positive investigation is Texas. I've enclosed 

as part of my testimony the questionnaire that Texas has sent out 

to its insurers. It's doing a closed claim study and it is 

finding out exactly how much is paid for economic damages, now 

much for past economic damages, how much for future, how much for 
pain and suffering, Joint and several liability questions, and 
this study should be done within, before the Legislature goes 
into session next year. It will give the Legislature there a 
basis on which to determine what, if any, changes it shoulo make 
to the tort system. 

SENATOR LESNIAK: You would recommend that we direct 

the Department to conduct closed claims studies? 

MR. ANGOFF: That's correct. To get the data on how 

the tort system today is affecting insurance company payouts and 

how the most frequently suggested changes in the tort system are 

likely to affect future payouts. I think that's very important. 

There's also language on pages four to eight of the paper I 

submitted which asks for the same thing as the Texas closed claim 

study did. Also the Department of Transportation's no-fault 

study done in 1970, is about 21 volumes. They did the best JOO 1n 



this area of finding out really exactly who gets hurt and wna~ 
type of inJuries are compensated to wnat extent. And it's really 

a very--
model. 

It's the best thing tnat's been done; it' s a very gc,od 

SENATOR LESNIAK: That was 1970 though. 

MR. ANGOFF: Yes, that's right. 

SENATOR LESNIAK: It's been 16 years since then. 
MR. ANGOFF: It certair,ly has. It's time tc,r anc,tner 

study, I thir,k, that is as exha1..1stive, b1..1t in a brc,ader, I thintt. 
in the, particularly, the prooucts liability area. 

I'd like to close with three points. The first is 
there's a problem not Just in the type of data that's collected 
or not collected, but in making this data accessible to the 
public. Today some data is aisclosed, but it's buried in the 

files in Trenton and the public Just doesn't know about it. And 

it's not in English. I think if there were a way to make the 

data more accessible to the public -- for example, for the 
Department to put out press releases every six months or every 
year or so on the amount that insurance companies take 

in 1985 in New Jersey and paid out for day care center 

or municipal liability insurance, I think that type 

would be helpful. 

in, tc,ot< 

i nsurar,ce 
c,f figure 

The second point is this, that these changes in the law 
that are being considered like altering Joint and several 
liability or limiting damages for pain and suffering obviously do 
hurt people and the Legislature certainly has as a legitimate 
function-- I mean it's a legitimate function for a Legislature 
to decide that as a matter of public policy that makes sense. 
But I would hope that you would get something for it. And that's 
why it is so essential to get the data. 

The final thing is Just to emphasize what a tough Job 
it is to get the data. I'd like to read something from a 

Congressional Small Business Committee Hearing in 1978 when the 

Committee asked exactly the questions that I think this Committee 

should ask of the insurance committee -- of the insurance 
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ir,dustry. For example, the Small Business Committee askea, 
"Please construct a taole listing for each of the l ast sever, 
years the number of product liability claims you have paid in 
each of the following amount categories: over a million, between 
500 and a million, between 100 and 500,000, between 50 and 
100,000, 

quest ior,. 
between 10 and 50, Ltr1der 10. 11 A very straightforward 

It's exactly the kind of data we need to know wnat 
insurance company payouts are and who is getting how much. l-1ere 
are the answers of the insurance industry. 

Casualty: This type of information is r,ot 
"Aetr,a Life and 

mai ntai r,ed and 
therefore not available. American International Group: We do 

not maintain statistical records in sufficient detail to provide 

a size of loss distribution on closed products liability cases. 

Cr1..1m and Foster: We ao not have available any breakdown of our 
liability claims in the detail request ea. Fi rerner,' s product 

Fund: Firemen's Fund does not maintain the claim data on the 

basis requested." 
Now this is the response that they gave to the Small 

Business Committee eight years ago and it's. the response they've 

been giving for the past eight years to everyone. Ana I hc,pe 

that this Committee can somehow do what no one has been able to 

do before, which is to get the answer to the questions that the 
-Small Business Committee asked in 1978 and have yet tc, be 

answered. 
SENATOR LESNIAK: Are any other states getting those 

answers? 

MR. ANGOFF: Genera 11 y no. Occasionally one company 

will come in with partial information, but generally no. 

SENATOR LESNIAK: You say Texas though is getting--

MR. ANGOFF: That's what they're asking for, yes. And 

I'm not familiar with exactly how they're doing, but Texas is 

asking for absolutely the right information. It's JLtst nc,w a 

question as to whether they get it. 
SENATOR LESNIAK: Senator Cardinale? 
SENATOR CARDINALE: I'd like to ask him a few--
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SENATOR LESNIAK: I knew you woula, Senator. 
SENATOR CARDINALE: I see that there's a title on this, 

National Insurance Consumer Organization. When was that formed? 
iYJR. ANGOFF: 1'380. 

SENATOR CARDIN~LE: 1'380? 

MR. ANGOFF: Yes. 
SENA10R CARDINALE: How has it been funaed since that 

time? 
MR. ANGOFF: It's been funoed by dues from our members. 

We've got a couple of thousand members who each pay $25 a year 
and also by selling publications such as little pamphlets, "How 
to Save Money on Your Life Insurance, How to Save Money on Your 
Health Insurance. " We've also gotten quite a few, fc,r us, 
sizable grants from foundations. 

SENATOR LESNIAK: Does that include the Ralph Nader 
Foundation? 

MR. ANGOFF: Th ere is nc,--

SENATOR LESNIAK: The proceeds from the Pinto suit? 
MR. · ANGOFF: No. We're not affiliated with Ralpn 

Nader. We got a big grant recent from a foundation callee the 
Stern Foundation, which is run by Phil Stern who happens to be 

the heir to the Allstate -- the heir to the Sears fortune who 
ironically owns the Allstate Ir,surance Compar,y. But that's 
where -- that's our biggest grant. 
Rockerfeller Foundation. 

We get some money from the 

SENATOR LESNIAK: See, they're not all that bad. 
MR. ANGOFF: I'm sorry? 
SENATOR LESNIAK: They're not all that bad. 

MR. ANGOFF: No, Allstate does some good things, but 
it's somewhat-- <Laughter> It's somewhat ironic. 

SENATOR CARDINALE: What's your annual budget? 
MR. ANGOFF: In '85 our annual budget was Just over 

5100,000. This year it will be somewhat more, but I would thinK 

certainly between 100 and 200. 

SENATOR CARDINALE: Now you say you have a couple of 
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thousand members. 

MR. ANGOFF: Correct. 

SENATOR CARDINMLE: For an organization with a couple 
of thousand memoers you seem to be maKing an awful lot of trips 

around the country. This was presented in Virginia and so fortn 
ar,d so on. 

orgar,i zat ion? 
Do you have a particular kind of purpose to yo ur 

Was it formed for a specific purpose in 198~? 

MR. ANGOFF: Yes. Yes, and perhaps I shoul • have 

started with that. The National Insurance Consumer Organization 
is a nonprofit, nonpartisian consumer group that monitors the 

insurance industry and seeks to inform the public about insurance 

industry practices. 

SENATOR CARDINALE: Of you-- You say you have a couple 

of thousand members? 

MR. ANGOFF: Cc,rrect. 

SENATOR CARDINALE: Of your couple of thousand members 

are they from all walks of life? I mean do you have a number of 

dentists in your organizations roughly the same as the number of 

dentists out in the general pooulation and the number of steam 

fitters, the same number of people, and so forth? Are you--
SENATOR LESNIAK: Senator Cardinale, why don't you ask 

him questions about his testimony? I mean--

SENATOR CARDINALE: I will, but the first part of his 

testimony is that--
SENATOR LESNIAK: Did you find any problems with Mis 

testimony? 
SENATOR CARDINALE: --he's the National rnsurar,ce 

Consumer Organization. I want to know what that means. 

MR. ANGOFF: Fine. I'd be glad to answer all thc,se 

questions. No, we haven't done a survey of whether, for example, 

the percentage of dentist among our members is equal to the 

percentage of the dentists in the puolic at large. 

SENATOR LESNIAK: You haven't done a closed claims 

survey of your own membership. 

MR. ANGOFF: No. We have got no reason to suspect that 



any group is particularly over or under represented with tne 

possible exception that the insurance industry probably would no~ 

be -- insurance industry officials probaoly would not be members, 
althougn we probably do have a couple. 

SENATOR CARDINALE: I see. So you're Just a general 

run of the mill organization. 

as every other consumer group. 

You Just have the same bacKground 

MR. ANGOFF: well, I don't Know now to take the phrase 

run of the mill. We think tnat the aifference between us and 

other consumer groups is that it was founoed by a guy namea Boo 

~unter who was Federal Insurance Administrator under Presioent 

Fora and President Carter, and is an actuary and does have 

substantial expertise in the insurance industry ano I think we're 

the only group that-- The insurance industry, as I said earlier, 

is a very difficult industry to understand. It's got its own 

ir,oustry, 
QCtr i r,g • II 

As Andrew Tobias said in his booK on the i r,surar,ce 

borir,g, 

B1.1t 

they only want you to think 

the insurar,ce 1 r,oustry 
l t' S 

has 

traditionally not been studied by consumer groups. I thinK we 

are the only one that devotes full-time to studying the insurance 

ir,dustry. 

i r,o ,.1st ry, 

Ar,d the reason is because Bob Hunter was 

or in government for 30 years and when he 

i r, the 

left the 
government he wanted to-- This is what he decided to do. 

SENATOR CARDINALE: 
question along this line. 

I think., you Know, Just or,e mc,re 

I think that there is some Kind of 

r,at ional statistics -- correct me if I'm wrong -- that abc,1J1; 

2/10ths of l¼ of the people in the United States are attorneys, 
is that correct? 

MR. ANGOFF: I don' t 1-<.nc,w. 

SENATOR CARDINALE: Are more than 2/10ths of 1¼ of the 

people in your organization be attorneys? 

MR. ANGOFF: Probably not, and if they are it woulo be 
fairly insubstantially more than that. 

SENATOR CARDINALE: So less than 1¼ of your members are 
attc,rr,eys? 



MR. ANGOFF: I've never done a survey, out l car1 say 
this with pretty good certainty--

SENATOR CARDINALE: That perhaps explains sometning, 
because I really I thought 

of attorneys. However, 
your organization was composed mostly 

however, now you've explained that 1t 

isn't, you seem in your testimony to have talKed about too mucn 
of the insurance dollar being spent on legal fees. 

MR. ANGOFF: Correct. 

SENATOR CARDINALE: And you said tnat oy 199~ 50¼ would 

be spent on defendant's lawyers. 
MR. ANGOFF: Correct. 
SENATOR CARDINALE: And of the other 50¼ a portion is 

being spent on the plaintiff's lawyers, is that correct? 
MR. ANGOFF: Correct. 

SENATOR CARDINALE: You seem to take the position tnat 

that's inappropriate for so much of this insurance dollar to be 

going to attorneys' fees. 

MR. ANGOFF: It's inefficient. I mear,, it's for the 

Legislature to decide whether it's inappropriate. My own 
personal view is yes, that is inappropriate. That more of the 
insurance dollar should go to the victim and less to the lawyers. 

SENATOR CARDINALE: What do you think would be an 
appropriate kind of amount? What would not offend your 
sensibilities? What percentage should go to attorney's fees? 

MR. ANGOFF: I would think a quarter on both sides 

wouldn't offend my sensibilities in the aggregate. 

SENATOR CARDINALE: Quarter on both sides? Do you mean 

a quarter of the money that the insurance companies pay out? 

MR. ANGOFF: Correct. 

SENATOR CARDINALE: Totally? 

MR. ANGOFF: That's--

SENATOR CARDINALE: 

of the payout should go 

Should be moneys that 

to victims, is that 

proposi rig? 

g,:,--

what 

Sc, 75,c. 

yc,u' re 

MR. ANGOFF: Yeah, I mean that's-- You can argue about 



tne, obviously you can argue about the specific numoer, out 

tninK that there's a consensus among people on all sides tnat too 

mucn coes go to lawyers and not enougn of the insurance col1ar to 

victims. 
SENA TOR CARDINALE: So tnat if we nad a bill before us 

that said of all of the insurance moneys, 

up, on l y 25¼ can be paid to attorneys? 

however it gets spl1~ 

SENATOR LESNIAK: How could you co that, 

Cardi r,a I e? 

SENATOR CARDINALE: wel 1, People are 

talking about ooing a lot of things. 

SENATOR LESNIAK: How can you oo that? I mean in any 

carticular case it may be efficacious and efficient to expend a 

large amount on oefense costs. In otner particular case it 

would be totally inappropriate. How could you pass a general 

rule that would apply to the overall cractice of the industry? 

That wc,u 1 d be--

SENATOR CARDINALE: I don't th1nK I totally uncerstano 

your question, out let me rephrase mine. 

SENATOR LESNIHK: I'm sure it's very 

constitutional, that's for damn sure, but--

SENATOR CARDINALE: Let me repnrase mine. The witness 
has indicated that he thinks too much money 

this total insurance dollar to legal fees. 

is being devoted of 

He's also said that 

his -- he and representing his organization, they feel that 75~ 

of the money should go to victims. Now my question very simply, 
if we had a bill that would accomplisn that goal--

SENATOR LESNIAK: Social--

SENATOR CARDINALE: However you would call it, w,::ould 

his organization be in favor of it? I'm not saying I'm in favor 

of it. But would his organization favor such a oill? 

MR. ANGOFF: Quite possioly. Their one -- and I con'~ 
dismiss the constitutional problem at all, 
one wh1cn we would consider very seriously. 

but that cc,r,cept is 
One idea is, f,::-r 

example, as far as defense lawyers' fees are concerneo, wner, ar, 



i n surance company comes in and asks for a rate increase, tn a ,; 

rate tt7ere cou l d be a law that require that only 25¼ of tnat 
increase be allocated to • efense lawyers ' fees. 

SENA 7 0~ CARD I ~ALE: You' r e l imiting your comments to 

cefer,se. 

MR. ANGOFF: No. Li ri11 ti r,g pl a i r,t i ffs' 1 awyers' tees 

is ol • 
::. unit i r,g 

r,ews. That's oeer, -- i mear, everybo• y is ta l King 

In New J ersey, as I 
aoo ut 

plair,tiffs' lawyers' fees. sa 10 , 
tney're alreaay limited to the greatest extent of any state 

tne cour,try. What our position is--

SENATOR CARDIN~LE: Wnat are they? 

~R. ANGOFF: They're a sliding scale. 

SENATOR LESNIAK: The effective rate is aoout 25%. 

MR. ANGOFF: As opposed to, for example, 1 near in some 

of the southern states it is 50¼. 

SENATOR LESNIAK: It's a third of the first 

Ser,ator, of the net recovery ano then-- I oor,' t ust..1al 1 y gel: 

above $250,000 so--

MR~ Al\lGOFF: But the poi n t is that those who have 

suggested l awyers' fees, 1 irni t it to 
p l aintiffs' l awyers' fees and it is our view and I thinK tne view 
,:,f--

SENATOR LESNIAK: Wnat's good Tor the goose is good for 

tne gar,oer. 
MR. ANGOFF: That's rignt. If you're going to limi~ 

plaintiffs' lawyers then limit defense lawyers too. Now, there 

may be good arguments for limiting neither. But if you're going 

to limit one you should limit the other. 

SENATOR LESNIAK: How does your organization feel about 

der,t ists' fees. 

MR. ANGOFF: I hear dentists are having a very tougn 

time, that there's too much competition, too many tecnno l ogica l 

advances. S,::i I oor,' t know. We take no position on that. 

S~NATOR CARDIN~LE: We're going into all other Kinds o f 

l 1 r ,es of wc)rl<. 



MR. 
·ees limited. 

ANGOFF: ;"hat's right. We • on't want • er,-c 1sts' 

SENATOR CARDINALE: In your thing here you have a 

little treatise on experience rating. 

MR. ANGOFF: Cr::,rrect. 

SENATOR CARDINALE: Hre you familiar witn wnat's 

~appening to the JUA claim in New Jersey currently? 

!Y1R. ~NGOFF: 
SENATOR CARDINALE: 

assigned risk is? 

MR. ANGOFF: Yes. 

SENATOR CARDINHLE: 
for the assigned risK. 

MR. ANGOFF: Correct. 

SENATOR CARDINALE: 

The JUH was a-- You Know wnat 

JUA is a suostitute in New Jersey 

would you suggest tnat if we had 

sucn a claim that it pay its own way, that the experience rating 

of people within tnat claim be the oasis on wnicn the oremiums 

are calculatec? 

:vtR. ANGOFF: l' m sc,rry. I ur,cerst ar,o the 

quest ir::,n. 

SENATOR CARDINALE: Wel 1, currently -- let me explain 

I realize you're not from New Jersey, are you? 
MR. ANGOFF: Yes, I am. I spent 18 years--
SENATOR LESNIAK: 

understand, so--

I'm from New Jersey and 

MR. ANGOFF: I'm from Clifton, New Jersey. 
years in Clifton, New Jersey. 

I • on't 

I soer,t 18 

SENATOR CARDINALE: I thinK you were on the Committee 

when we aid this, as a matter of fact. 

SENATOR LESNIAK: 
understand the question. 

I know when we did it. • or,' 't 

SENATOR CARDINALE: Wel 1, one of the issues that was 
before us at that time was exactly the issue that you maKe. l na-c 

those people who would be in the assigned risk, or whatever you 
call that p 1 ar,, you can call it by any name, the nign risl-(. 
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c r 1ver, or the high risl-<'. pers,:,r, 1r, ar,y-th1r,g, ar,d i 1:r,1r,..-. y,:, u 

talKed about 1t in several categ,:,r1es. Shoulo th,:,se n1gn r1sK 

people pay a premium that is oictateo by that r1sK? In otner 

words, 

car, :ie 

c,:,ntr1bute to a p,:,ol of m,:,ney sufficient 

paid from that pool wherever they happen 
tnat the claims 

t ,:, fa 1 1 ·:1 1 r, 

other w,:,ros, the nigh risK driver is put par-c1cular 
category and their premium be such that it ooesn't impact on the 

safe driver? 

MR. ANGOFF: In general, yes, we favor that type of 

system. It may not-- I mean there may have to be some • egree of 

cross subsidization out in general, yes. We favor experience 

rating. It has-- I mean, New YorK Just implemented regulations 

to experience rate doctors and I thinK that they're working out. 

SENATOR LESNIAK: Let me asK Senator Caroinale one 

questi,::in first, if 

-- the population 

drivers? 

I may, Senator. Are you saying that the JUA 
of the JUA contains only those hign risK 

SENATOR CARDINALE: No. 

SENATOR LESNIAK: Okay. 

SENATOR CARDINALE: He's 

rating and I realize that there's more 
SENATOR LESNIAK: Okay. 

talking about experience 
to the JUA than that. 

SENATOR CARDINALE: But at the same time, when we oealt 
with this issue, and I made the suggestion why not cnarge a 

premium such that these hign risk drivers would be paying their 

own way, whoever the hign risK orivers were--

SENATOR LESNIAK: Senator, I may very well agree witn 

you on this issue, but we're not talking about autc, 

SENATOR CARDINALE: No, the issue was, and it's part of 

his paper-- The issue then was, and I was going to get to tnat 

question but I see I have to address my questions to you. Maybe 

he' 11 want to answer them then. The premium would be so hign--

SENATOR LESNIAK: I was here all morning, Senator. 

SENATOR CARDINALE: The premium would be so nign--
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~e 1 1, yol.l ~.nc,w, some of us have lots of responsio1l1ties. l::<ut~ 
was by the way, civil service reform, fc,r your 

reported out today. 
SENATOR LESNIAK: I Know, witn everyone's agreement. 

SENATOR CARDINALE: Witn everyone's agreement. rne 

total compromise. 

SENATOR LESNIAK: You did a great JOO, Senator 

Card 1 r,a le. 

SENATOR CARDINALE: And maybe we can do the same tn1ng 

with But I think both sides need to be represented 

before you can begin to compromise. 

SENATOR LESNIAK: Both siaes have been represented. 

Unless you oon't consider Senator Gagliano aole representation. 

SENATOR CARDINALE: I don't know about on the 

Committee. I didn't th1nK Senator DiFrancesco was here this 

morning either, so I think--

SENATOR LESNIAK: By his own choice. 

SENATOR CARDINALE: So I'm now representing the otner 

side. 

It Just seems to me that the rate would be so high tnat 

if only those who have had malpractice claims against them, if 

somenow you made the oistinction that tnose physicians only, or 

malpractice payouts on a policy as claims can be made by anyoody. 
But if only the orivers who have accidents, it would only seem to 
me that the safe driver, the person who hasn't had an accident 

for 25 years should pay nothing, and the person who has an 
accident should pay the whole cost of the accident. 

i nsurar,ce. 

people? 

SENATOR LESNIAK: Senator, Senator. 
SENATOR CARDINALE: That seems to oefeat the theory of 

Isn't insurance spreading the risk over all of these 

MR. ANGOFF: Yes, it is, out spreading the risK among 

people wno to the greatest extent possiole are of equal risK. 
Not spreading-- Again, to the greatest extent possiole not 
mixing unequal risKs. The point, though, you bring up about pure 
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experience rating, I agree with, you cannot ao pure experience 

rating. For example--

SENATOR LESNIAK: Tnat would be one eacn inoividua i by 

themselves. 
MR. ANGOFF: You car,' t do pure experience rating~ 

out you can have a system of medical 

credits. 

malpractice for example, 

You can do more than what's going on today, wnicn is 
Just total disregard in many states, medical malpractice, for 
example, c,f ar1 individual's experience. I ttur,K New Yori". Just 

implemented tnese regulations and I'm told that they are worKing 
out in medical malpractice. 

th i rig up, 

experience 

SENATOR LESNIAK: Senator Cardinale, let me--

SENATOR CARDINALE: But you see this seemed to me--

SENATOR LESNIAK: Senator. 
SENATOR CARDINALE: The reason I picKed tnis particular 

it seemed to me to be an inconsistency between tn1s 

rating position that you're taking and, at least a 

philosophical inconsistency, and your position with respect to 

Joint and several. Because someone who is a very low r1sK on 

their own may oecome a high risk company wnen we have that 
particular 
I'm sayir1g? 

Kind of principle involved. 

MR. ANGOFF: I think so. 

Do you understand wnat 

SENATOR CARDINALE: I'm sure you've neard it before. 
MR. ANGOFF: No, I' ve r,ever heard it before. I' ve 

never heard that point brought up before. You're saying that-- i 

guess I don't quite understand it. 

SENATOR CARDINALE: I'm saying, and I thinK you may 

have heard it this way because I heard it before, and I go to 

some of the same meetings that you do, I'm sure. 

MR. ANGOFF: All right. 
SENATOR CARDINALE: That if Coca-Cola or Company X, 

which is a large company doing business with many, many otner 

entities, and 1s a very responsiole and very safe ooeration, 
given the principle of Joint and several liability, the insurance 
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company is covering the acts of many less responsible, oernaos 

insolvent companies oy virtue of Joint and several being a 

or1nciple that's involved. And that insurance companies aren't 
talking only about today's claims and today's payouts that 
they're maK1ng. They're talking about the risks as these legal 

principles come to the fullness of their being. So hc,w can you 

say 
that 

seem 

we should have experience rating on the one hand, 
Joint and several is something you want to maintain? 
to be philosophically inconsistent principles that 

say 
Tney 

yc,1.1' re 

s1.1ppc,rt i r,g. 
MR. ANGOFF: I underst ar,d your argument. I dor,' t 

thinK that tney are philosophically inconsistent, and this is 
why: In Joint and several in order for a defendant to be found 
liable, that defendant must be found negligent or to have made a 

defective product. The percentage of responsibility is a fiction 

that the Jury is asked to implement in allocating the equitable 

share. But the accident would not have occurred but for the 

negligence of all defendants. If Coca-Cola and some other 

companies are responsible for one indivisible inJury, in a real 

sense tney're all 100" responsible. It's Just that when there 

are a number of different defendants the Jury does not allocate 

100¼ to each defend.amt. It divides up 100 how it--

SENATOR LESNIAK: Basically what you're saying is that 

the percentage 
responsibilities 
or,e particular 

of liability is a way of measuring 
between and among the defendants, but if that 

defendant was not negligent, the plaintiff 

shouldn't have been -- wouldn't have been inJured. 
MR. ANGOFF: That's exactly correct. 
SENATOR LESNIAK: Therefore in that sense that any one 

ir,dividual defendant is, in fact, 100" liable. 

MR. ANGOFF: That's exactly right. Just the Jury does 

not-- The Jury is told to allocate responsibility among all tne 

defendants who have been found to cause the inJury and but for 
the action of each defendant the inJury would not have occurred. 

SENATOR CARDINALE: I understand that that's saio. As 



a practical matter, is it your position that that 1s wnat 
actually occurs -- that no one is found liable in the courts 1n 

New Jersey or elsewhere unless, 

positive fault on their part, 

inJury could not have occurred? 

unless there is real, 

and that without that 

ab sci lute, 

tault the 

SENATOR LESNIAK: 

the standard of truth. 

By a preoonderance of the evidence 1s 

MR. ANGOFF: That's exactly what I was going to say. 

SENATOR CARDINALE: 

principle that modifies that, 

Ah-ha. So now we have another 
dc,r,' t we? Sc, that 1 f, for 

instance, I was one of three manufacturers of a piece of sporting 

equipment and an accident occurred in an institution that used 

all three brands of equipment. I could not possibly be held at 

fault unless it was proved that it was my equipment and something 

defective about that equipment. Is that the position that you 

hold is provided here in our laws currently, 

law? 

in our current tort 

SENATOR LESNIAK: Ir, about 99¼ of the cases that's 
cc,rrect. 

MR. ANGOFF: That's cc,rrect. 

SENATOR CARDINALE: Ir, 99¾ of the cases. 
SENATOR LESNIAK: Yes. 

SENATOR CARDINALE: What about the other 1'¼? 

SENATOR LESNIAK: The Dalkon Shield case 1 r, some 

states. 
MR. ANGOFF: That's correct. I don't think this 

doctrine would be applied to sporting good manufacturers, 

for example, DES cases in California. 

but, 

SENATOR LESNIAK: DES, not the Dalkon Shield, DES. 

MR. ANGOFF: There's the market share theory where 

because you cannot identify the manufacturer of the pill that the 
mother took 30 years ago that causes cancer in the daughter 

tc,day, all companies in the market are responsible to the extent 
of their market shares. Now--

SENATOR CARDINALE: Even if they never were at fault 



and they never caused ar,y i r,J 1.1ry. 

MR. ANGOFF: Twc, di fferer,t issues tnere. Tney all were 

negligent i r, makir,g DES. It is true that the cc,mpar,y t na't 

there's r,o causat i c,r, with respect to the companies that aid not 
make the DES that the individual mother took, 
tc, prc,ve it. 

but there's no way 

SENATOR CARDINALE: So if there's no way to prove it--
MR. ANGOFF: But that's not--
SENATOR CARDINALE: What do you do in a murder case 

when there's no way to prove it? 

SENATOR LESNIAK: Senatc,r, Ser,ator, that's a very 
unusual exception. We're trying to deal with oroad issues here. 

MR. ANGOFF: It's not adopted in New Jersey. 
SENATOR LESNIAK: 

SENATOR CARDINALE: 
SENATOR LESNIAK: 

That deal with, you know--

Senator, I don't think it's--
--affordability. That is or,e case 

that you're taking out. Please, we were here all morning. You 

know, I'm here all afternoon. I really don't want to get on a 

dissertation on one fine point when we have so many very 
irnport ar,t broad issues and so many problems that have to be 

solved in this State. 
SENATOR CARDINALE: Ser,ator, I do think we have a lot 

of problems that need to be solved in this State. But I car,' t 

sit here and have a witness say something which is totally 
contrary to the total thrust--

SENATOR LESNIAK: I can't have somebody ramble on witn 
questions that are not pertinent to the public hearing that we're 
having today. 

SENATOR CARDINALE: --of everything that is going on 

with respect to Joint and several 

cour,try. 

liability all over tnis 

SENATOR LESNIAK: 

several liability. 

Ask him questions about Joint and 

SENATOR CARDINALE: Well, I was. 

SENATOR LESNIAK: No, you haven't yet. 
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SENATOR CARDINALE: I was Ollt the 
inconsistency in one part of his testimony, which is SllOmitteo 1n 

writing, and the part that he gave verbally. Ano since you and 1 

are the only Committee members here, and we oisagree on I 

think we can Just agree to oisagree and let the witness go. 
SENATOR LESNIAK: Fine, thar,k yc,1.1. 

MR. ANGOFF: Senator, if I might Just respond with two 
points on Joint and several. 

SENATOR LESNIAK: I don't Know that we disagree. we 
JUSt disagree with your line of questioning, Ser,ator, that's alL 

MR. ANGOFF: The first one on JOi r,t ar,d several gc,es 
bacK to what I first said, which is that you've got to get the 
data to fir,d O1.1t how often-- Obviously JOi r,t ar,d several is ar, 

issue or, which reasonable people, because you are obvio•.1sly bc,tr, 

reasonable people, disagree. In order to find out what to do 
about it, if anything, you've got to get the data and find out 

how often a defendant who is Judged to be 10% liaole say ends uo 

paying 100% or 80¼ of 50%. There may be a problem and there may 

be a legitimate reason for changing the law but first you need to 
get the data. I agree, I think it's the toughest issue in the 
whole line of limits on compensation. 

The second point is this: Now matter how you cut the 

issue of Joint and several there's going to be some unfairness. 
It is unfair-- I agree with the insurance industry that it is 
unfair for a defendant that is held to be 20%, that the Jury 
finds is 20% responsible to end up paying the entire Judgment. 
First you want to find out how often that happens, but assume 1t 

does; yes, that's unfair. But what we have always said in tnis 

country is that in cases where there is some unfairness it is 
better to let that unfairness fall on the negligent defendant, 

the wrongdoer, than the totally innocent plaintiff. The 

alternative is in that type of situation for the plaintiff Just 

not to get 80¼ of his or her damages. So I think both situations 

are ur,fair. 

way that you, 

I think the way we do it now is less unfair than the 

apparently, would like to do it. Bi.it if you cic, 
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oecide to go ahead and do it that way, I would hope that you 

would set up some type of alternative compensation system to take 
care of the asbestos victims, for example, those tyoe of peoole 
would be the ones who would be most severely inJured by the 

modification of that doctrine. 

SENATOR CARDINALE: The Chairman doesn't want me to 

respor1d t c, yo1J. 

SENATOR LESNIAK: No, no, Senator. 

MR. ANGOFF: Well, thank you for listening. 
SENATOR LESNIAK: Senator, oo you have any other 

quest ior1s? 
SENATOR CARDINALE: No. I, you knc,w, I Jltst don't 

understand why, witn all due respect to the Chair, why the 
witness' repetitive statement of his position was not wasting the 

time of this Committee and why somehow--
SENATOR LESNIAK: I didn't say it wastes the time of 

the Committee. It's wasting r,1y time. 
SENATOR CARDINALE: Well, it was--

questioning of him on what is probably one 
problems that we have to face--

SENATOR LESNIAK: Shall we go on? 

you very much. 

Okay. Whereas my 

of the tougher 

Thank you. Thank 

MR. ANGOFF: Thank you very much, Mr. Chairman. Thank 

you, Senator Cardinale. 
SENATOR LESNIAK: We have an area, and I want to thank 

those of you who have been here since early this morning who have 
stayed around to testify on bills that I have proposed and 
Senator Cardinale have proposed with regard to both insurance 

exchanges and risk retention in their attempts to help solve the 
capacity problem and hopefully do something with regard to the 

availability of insurance in the State of New Jersey. 

In that vein, I want to thank you very much for 

changing the schedule. If he's still here, James Johnson from 
LeBouef, Lamb, Leiby and MacCrae. 

JAMES F. JOHNSON: Good afternoon. 
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SENATOR LESNIAK: 

easy, Mr. Johnson. 

MR. 
abc,ut that. 

JOHNSON: Oh, 

You're not going to get off t r. a-c 

I'm sure of that. I have r-,i:, ao u • ".; 

SENATOR LESNIAK: We have your prepared testimony. • .,_ 

would hope that you would be able to summarize 1t, giving firs-ca 
brief background. I think Senator Cardinale is right in tn1s 
regard, a brief background of your background on these issues ano 

how you feel that New Jersey can either change its laws or its 

policies in that regard, with regard to capacity. 

MR. JOHNSON: I'm a lawyer. I practice wit n a 
law firm that has offices in New York and New Jersey and a few 

other Jurisdictions. I've specialized in insurance regulatory 
and other types of insurance law for about 20 years now and have 

had the privilege of advising a large number of American and 

alien insurers and reinsurers, brokers, agents, and consumers in 

the insurance area. Part of my responsibility has been to trac~ 
legislative developments throughout the United States and I have 
spent a significant amount of my time specializing in surpl 1.is 

lines area. We are, our firm happens to serve as general counse i 

to Lloyds as well as to other insurers and reinsurers. 
we do a significant amount of work for the Risk and 

As wel l 
I r,surar,ce 

Society, which the large corporate buyers ,:,f" Mar1agement 
i ns1.1rance. So we're sort of all around. Rather than advocate 
anybody's views I said I was going to try to take this 
opportunity to appear more or less as a technician. 

SENATOR LESNIAK: That's very good and that's one of 
the reasons why we called you. Senator Cardinale wasn't 

but I'm sure he will read the testimony. 

Cc,mm i ss i oner--
Senator Cardinale, 

SENATOR CARDINALE: If they ever print it. 

SENATOR LESNIAK: Huh? 

here, 

the 

SENATOR CARDINALE: 
little bit behind. 

If they ever print it. They're a 

SENATOR LESNIAK: Commissioner Merin gave testimony 
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of, I guess it wc,uld be fair to categorize it as saying very r11uc-, 

opp,:,sed to risk retention groups and the danger of allowi r; 

ousi r,esses tc, form togetner to insure tneir own riSH' . • Mr. 

Johnson, you've heard that testimony. 

MR. JOHNSON: I did indeed. 
SENATOR LESNIAK: Wnat are your views or, tnat 

testimony, and on that issue? 

MR. JOHNSON: I strongly support Commissioner ~erin's 

views that it's essential to have a solvent insurer. I thin . ..<. 
that there is a tremendous danger of lett ir,g ur,reg 1.1 lat ea, 

ur,superv i sed and untrustworthy groups of insurers try to peddle 
their wares without any knowledge whatsoever what their financial 

status is. 
However, to permit groups of insurers to come together 

ar,d form an insuring entity has been going on forever. The c,ld 

mutuals were originally formed this way. And it 

means of establishing a risk bearing entity. 

is a traditior,al 

I think properly 

regulated it's ar, excel ler,t idea. I disagree witn the 

Commissioner in being opposed to it. I think there's a certain 

amount ,:,f 

ret ent i c,r, 
desire 

acts are 

to be consistent with the NAIC view of ris~ 

bad because the Federal g,::iverr,mer,t is 
involved, which I think is primarily their main reasoning for it. 

I do believe that another means of performing this function is to 
encourage the creation of captive insurance companies. 

Several states, going back to the early '70s when 
Colorado passed the first capiive insurance law have developed 
independent statutory systems whereby groups or individual 
companies, if they wanted form what is called a pure captive of 

Just insurers, the parent and its affiliates, have gotten 

together to form actual insurance companies. But because they 

are forming and insuring only the entities that created them., 
there is an understandable reduction in the amount of reg Lt lat i •::>r, 

that's required. For example, if you were going to f,::irm a 

caot i ve, 

industry 

as 

did 

for example, 

1 n Bermuda, 

the oil and gas industry or the 

the gas and electric industry 
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elsewhere, why do you have to regulate the forms ano t h e r ates 

that they charge each other? The whole issue of deduct1b1 l i t y 

ar-,d the 
And so 

IRS issues are no longer a matter of concern any more. 
it's a question of let them cay their money and set u o 

their self-insuring mechanism, 
be, in their own way. 

which essentially a captive wou l d 

SENATOR LESNIAK: What about their solvency? 

MR. JOHNSON: No, that's the point. Everyone of these 

states nas a requirement that they maintain a certain deg r ee o f 
sc, i ver,cy. But figure out what happens when the company, if l t 

should, goes bust? It doesn't mean that the insured doesn't ge~ 

paid or the-- because the insured is one of the founders. He 

JUSt has to pay the third party. If he is, 
Vermont differentiates between big insureds, 

ar,d little ones. 

ar,d this is why 
owners of captives, 

SENATOR LESNIAK: 
small mom and pop? 

I was going to say what about the 

MR. JOHNSON: The small mom and pop has got to have 

much more stringent regulations for solvency than the big guys. 
Ne, quest ior, in my mind about that. Vermont has estaolished a 

unique category called industrial insured captive, be 
pleased to provide Mr. Davis, I've brought copies of the Vermont 

law as well as the new Hawaii law that Just was enacted a montn 
or so ago, which is the latest version of this. And I' 11 be glad 

to give him a copy of these laws. They wc,rk. 
interesting situation right now is that although most 

And the 
companies 

have been establishing -- or associations or whatever -- have 

been establishing captives in Bermuda and elsewhere, there's a 

nice little sneaky change in the new tax reform bill whicn is 

going to make that much less advantageous for captives owned by 

Americar,s. And I think that you're going to see tnat as 

Americans now decide to set up captives -- American industry 

they are not going to be so anxious to go to Bermuda. They're 

going to want to go to a state. 

in the country in this regard, 

Right now the most liberal state 

most permissive, 
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see no reason why New Jersey cannot replace Vermont or certa1n~y 

compete witn Vermont in attracting tnis very important and very 

valuable self-insurance type of business. 

SENATOR LESNIAK: riow come our New Jersey Business ana 

Industry Association, and I oon't see -- think they left the room 

-- or our Chamber of Commerce or our maJor industries haven'~ 

come knocking down my door or any member's door saying that we 

ought to do this? 

MR. JOHNSON: I can't answer that, sir. 

SENATOR LESNIAK: I can't answer it either. 

MR. JOHNSON: I don't represent them. 

SENATOR LESNIAK: Okay. 

MR. JOHNSON: Another issue that came up this morning 

was the questic,r, of the exchar,ges comir,g ir1 New Yc,rK.. Agair,, it 

seemed to me listening to Commissioner Merin and Mr. Jackson, 

that really that their concern witn the exchanges was that they 

didn't know how to treat them. My response to that is tell them 

how. That is what a Legislature is to do. Tell them wn1ch way 

they should be treated should they be treated as an entity or 

should they be treated as separate syndicates? Now, Senator 

Cardinale's bill, which from what I've read it appears to be the 

adaption of the model NAIC provision on exchanges, is certainly 

the way that most of the insurance commissioners have decided to 

treat this issue. 

SENATOR LESNIAK: As surplus lines only though? 
MR. JOHNSON: That's right. As surplus lines. They 

can come in as admitted, if they want to, but you nave to have a 

separate type of legislation, I think, to permit that type of 

organization to come in, which can easily be drafted. I mean, 

it's Just a question of if you want to do it. I see no harm in 

doir,g it. 
SENATOR LESNIAK: But the Commissioner and Jasoer 

Jackson said that they're really interested in coming in to write 

as admitted insurers. Is that your particular--

MR. JOHNSON: From what I understand that coulo very 



easily be. I th1nK what they were tryin g to say 1s t h at t n ey a r e 
very interested in wr1t1ng direct insurance and not reinsurance , 

whicn was the original function of the New YorK reinsurance 
exchange. 

SENATO~ LESNIAK: Okay. 
MR. JOHNSON: I know they ' ve had a campaign nationwice 

to become eligiole surplus lines insurers and they've succeeded, 
I think, New York has succeeded in 30 odd states. And they' r e 

continuing the pressure and the big main impediment nas been the 

nonavailability of laws that recognizes their unique form o~ 

ex i ster,ce. 
sc, l vent and 

I th i Ytl". it's a simple matter, as 
they meet the financial bona fides 

long 
c,f 

as they're 
ar,y other 

insurer, why not? Good capacity and they have their own security 
fur,ds. 

SENATOR LESNIAK: They have their own security? 
MR. JOHNSON: Yes, they do. The exchanges have their 

own security funds so they're--
SENATOR LESNIAK: Operated by? 

MR. JOHNSON: By the exchange board of governors, ,:,r 

actually it's a seoarate group of people there. 

SENATOR LESNIAK: Do they make annual reports or 
quarterly reports availaole to--

MR. JOHNSON: They have to file with Congress-- As I 
understand it, sir, there may be people here 1n the audience 
that know more about it than I do out the New York Insurance 
Exchange files by syndicate and then an aggregate report every 

year with the New York Insurance Department as does any other 
licensed insurer. In this case, (indiscernible>. Arid they alsc, 

maintain a security fund, which to the best of my knowledge the 
only entities which maintain security funds is Lloyds, ano that 

is what it was modeled upon was the fact that Lloyd has a central 

fur,d. 
SENATOR LESNIAK: Senator Cardinale? 
SENATOR CARDINALE: I don't have anything to ado. i 

th i ni-'.--
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MR. JOHNSON: There is one--

SENATOR CARDINAL~: 1 obviously suooort tnat orooosa1. 

MR. JOHNSON: lhere is one line in that 0111 which 1--

SENATOR LESNIAK: Senator Cardinale's bill? 

MR. JOHNSON: Yes, in Senator Card1r,ale' s b111 which i 

001nt out only because it was put in there by the State. by the 

NAfC, and there's a reou1rement in there that the syndicates mus~ 

obtain a non-resident 

syr1dicate, 
but--

wh1cn is--

New Jersey broker's l 1cer,se. Nc,w tne 

I have Just a draft of your b1l1, Sl r. 

SENATOR LESNIAK: Yes, you're right. 
MR. JOHNSON: On one of the lines there, I WOl.lld 

respectfully suggest that you remove that. That was put 
there during the del1oerations of the NAIC because there was a 

there wasr,' t a way to have Jurisdiction over feel1r1g that 

syndicates, and 1 tninK that can easily be done in connection 

with the consent to serve as a process that will come 1n. 

the Commissioners said, "Let's make every 1ndivid1.1al syr,d1cate 

have to get a non-resident broker's license'' and everybody was so 

sick of the bill they said, "Go ahead. Let's get the thing 

oasseo. Forget 1t. We' 11 sort it out when we get to the 

Legislature.·• 

SENATOR LESNlAK: So•.mds farni 1 iar. But--

1Y!R. JOHNSON: Lir,e 60 and 61. 

SENATOR LESNIAK: 
language 1n terms of--

But wouldn't you need replacement 

insurer, 
process. 

MR. 

as I 

JOHNSON: 
1..1nderst ar,d 

No, 
it, 

because every eligible surolus 
Mas to cor,ser,t to .service of' 

It is, indeed, brought in by the non-admitted serve--

SENATOR LESNIAK: It's an amenoment to the surplus 

lines bill that would be brought in. 

MR. JOHNSON: I would Just suggest that you may w1sn to 

delete that sentence, that's all, sir. 

SENATOR LESNIAK: 

SENATOR CARDINALE: 

Okay. Senator Cardinale? 

Just take note of that. 

··1 t,.;· 
( ._J 



SENATOR LESNl~K: Did you have anytning else to aco ? 

MR. J.OHNSON: I was-- My statement really basica ll y 

covers the 

listenir,g. 

there is 

everytning 
a 

i ssltes c,f-- I tc,ur,d it interesting tnis morn1nc 
I carne 

capacity 

away Just up to know not so 

problem i r, New Jersey. 

cert air, that 

l'rn hearing 
is being placed here and there. Everybody seerns to 

r,eea ar,ybody. No need for rnore insurers and we aon't like 

to have these corne in and we don't know what to do with them. 

State is 
c,utrnc,dea. 

I think your surplus lines regulatory system in this 
archaic 

There's 

arid 

a 

snould be changed. l think the 

new law and I suggest that you 

law 1s 

cc,nsider 
seriously replacing the law tnat you have with the new NAIC rnodel 

surplus line law. My views on the surplus line guarantee funo 
are well knowr1 arid you've aor1e a good thir1g ir1 this Committee 

already with Senator DiFrancesco's bill. 
SENATOR LESNIAK: Oh, but that's not the NAI--

MR. JOHNSON: No, no. The NAIC had the wisdom not to 

even enact a surplus line guarantee fund to begin with. 

SENATOR LESNIAK: No, but you said that there's a modei 
regulatc,ry--

MR. JOHNSON: There's a model surolus lines law wh1cn 
the NAIC enacted a couple of years ago, part of which is the 

exchange section you utilized. 
SENATOR LESNIAK: Senator Cardinale, maybe you ought to 

looK at that law in conJunction with your exchange law as well? 
MR. JOHNSON: It's a good law and it is the result of 

vast compromise with industry and regulators. Took several years 

to come up with. That's a oretty good law. 

There are other points. I think that basically when 

you're talking about caoacity you've got to decide one of three 

things. You can either create new capacity by such things as 

authorizing th~ creation of these risK retention groups or 

captives or whatever, or having the government go in and prov1ae 

capacity, which I think wo1.tld, ir1 effect, kill the private 

industry from playing in the same ballpark. 
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SENATOR LESNIAK: ~e are doing that, 1n etieci::, 

b1ils that we've oassed, the excess liability 

State of 

fun • f,:,r 

clear,un ouolic ent 1 t 1es, indemnification by the 

contract ors. 

I call 

effect, 

MR. JOHNSON: The indemnification aspect falls 1n wnat 

the "you don't r,eed capacity" situation wnere 

are taKing away the liability of them and having 

you, 1n 

someooc:1v 

take care of thern in a way. 

SENATOR LESNIAK: Sort of the State oe1ng the insurer 

of last resort really. 

MR. JOHNSON: It's sort of like tort reform in one way. 

Yeah. But the most important way is to attract capacity tnat's 

there nere ano not have it go to Connecticut or Alaska or 

someplace else. And that, I think, the way you're going to have 

to do that is to listen to the insurance companies to fine out 
why they are less liKely to come to New Jersey than to go to 

Texas. And one of the reasons I'm hearing is because it is more 
-- it's easier to predict your risks in other states than nere. 

Part of it is your Suoreme Court. Now your bill on--

SENATOR LESNIAK: Wait a second. You're going beyond 

what you were called here to testify. (Laughter> 

MR. JOHNSON: Okay. I take the admor,itic,r,. .( will 

drop the issue. I was Just hearing tort reform 
speaker and I Just thought I could throw it--

SENATOR LESNIAK: What about my bill? 

frc,m a orior 

Are you talking 

about in terms of interpretation of contract language? 

raised 

MR. JOHNSON: Yean. I thir,1-i. it helps. 

SENATOR LESNIAK: Good. Okay. 

MR. JOHNSON: I like it. 
SENATOR LESNIAK: Thank you. 

MR. JOHNSON: I'm interested in the issues tnat were 

on aisclosure because the profitability figures, ~r. 

Angoff's proposal, the first one on using a cash flow oisclosure 
mc,oel, I thir,~. is rea.lly dangerous. I thir,~. what it's goir,g to 

do, wnicn he wants to have all these figures, and I nave no 

/7 



ODJect ic,n 

orooer way 

whatsoever to the puoiic seeing everytninq, 

of evaluating tne financial nealtn of an 

tnat 

insurance 

comoany 
,:,ut. 

is to see wnat tney took in one year and wnat tney oa10 

::iENHIOt-< LESNIAK: You have to Know wnat their reserves 
were, too. 

MR. JUHNSON: Uf c,:,urse. Hnd tnat suggestion nas to 
nave relevance to that at all. 

6ENAfOR LESNIAK: 
MR. JOHNSON: 

Well, you'd nave to 

Yes, but you've got 

1-(.now ootn. 

to know -cne whole 

thing and all that 

SENATOR LESNIAK: 
is there. It ' s r i g ht --

l' ve seen charts prepared by the 

insurance industry on very nice publications that show mucn money 
they've lost that conveniently didn't include investment income~ 

though, as wel 1. 

MR. JOHNSON: Wel 1, tnen I don't thinK tnat's prooer 

e i tner. Yo1.1' ve got to see everytning, but then you've got to 
oeci • e wnat you•re going to do with tnat amount of data. 

tne Insurance Department saying they have no idea wnat 

going to do with it. 

SENAfOR LESNIAK: We l l , in 1 9"':10. 

l hear 

they're 

MR. J"OHNSON: Maybe. I oon't know wnat approoriations 
you're planning at that time for the Department. 

The other issue whicn l founo interesting was tne 

question of valuing tort reforms, finding out wnat are tney 
worth. If yc,u' re gc1ir,g tc, cc,me up witn a pair, ar,d sufferir,g cap~ 

what is that going to be worth? And I thinK everybody wants to 
see that and nobody is able to come up witn an answer. The ~AIC 

nas had an actuarial -- casualty actuarial tasK force strugg1inQ 

with this very issue for the past two years, and they are stili 

-- and this is the actuaries from departments ano industry 

they have still not been able to come up with an answer of wnat 

would Joint and several mean. Arid rea 11 y, I th1nK the only way 
yc,u 

way, 

can do 1t, even thougn 1t may not be the most 

is t ,:, see wnat napper1s. Do it ar,d see how 

sat is fact c,ry 

tne mark.e,o; 



reacts. 

SENATOR LESNlHK: Ur looK at wha~ otner sta~es are 

doing and see if it works there. 

MR. JOHNSON: We 11, New York, tor example. • id orice 

tort reform ror meoical malpractice. 

SENAlOH LESNIAK: Let's not get into this because--

MR. JOHNSON: !hat ! think raises some reai 

oroo l ems. I oon't know 1f we can come up witn that answer. 

SENAlOR LESNIAK: We' re tryir,g. lJKay. r nar,K. you very 

much. I appreciate 1t. 

MR. JOHNSON: My pleasure. 
SENAfOR LESNIAK: I would like to now here-- I was 

going to call somebody to refute your testimony. Maybe I 
should. I bet Tom Hart nas something to say about-- No? He's 

not here? From the Independent Insurance Agents? Okay. 

F. CH AND LE R COO O ING TON, JR.: A. Hart? 

Coddington (phonetic) is my name. 

SENATO~ LESNIAK: Oh. We have Tom Hart, H-A-R-T. rrom 

the I ndependent Insurance Agents of New Jersey. 
tYJR. CODD I NG TCJN: I'm an independent insurance agent. 

Tom A. Hart is my legislative chairman. i'm the President. 

SENAlOR LESNIAK: Are you here to testify? 

MR. CODDINGTON: I excused him, so you've got--
SENATOR LESNIAK: You've excused him ano you're going 

to testify in his place. • Kay. I'm sorry, your name? 
MR. CODDINGTON: Coodington, F. Chanoler Coddington. 

Jr , President of the Independen~ Insurance Agents of New jersey. 
SENATOR LESNIAK: You don't have orepared testimony? 

MR. CODDINGTON: I oon't have prepared testimony. 1 
sat through this morning's session though, ano can respond to 

y o ur capacity questions perhaps. 

SENATOR LESNIAK: 

h ad to say? 

MR. CODDINGTON: 

You agree with Commissioner Merin 

Some, all. I' 1 1 ma Ke sc,me 

c o mme nt s i f y ou will, if that's appropriate. 



SENATOR LESNIA~: Sure, o 1 ease. 

MR. CODDINGTON: First of all, 1' m ~resident of tne 

I r1oeper1der1t Insurance Agents of New Jersey. We ' re 1 blO<ll 

indeoender1t businesses, er1treprer1eurial types, if y,:,u wil l. 

emo l oying some 12,000 people in the business offering insurance 
services to tne public, retail insurance services. i 010 naooen 

to testify in Wasnington on the RisK Retention Hct oefore Senator 

<sic) Florio. The lead witness the cay 1 was tnere was Senator 

-autenberg 
against tne 

from New Jersey and ne's the one senator 
R i SI·/ Retention Hct in the Senate 

tnat vc::,teo 

1nterest1nqlv 

th ir,k. 

SEN~ l OR LESNlAK: He's not always rignt. 

MR. CODD!NG TON: His concern was, ano my concern, and l 
the Commissioner sooKe to 1t, was the oversight of these 

groups as they're put together, and not too d1ssim11ar to wnat 
the gentleman before me said. l he concern we nave is to make 

sure that they are f1nanc1aily solid. What Senator Lautenoerg 

stated 1s that they should have their own seoarate guarantee 
f1_1r1ds. You 
especially the mom 

cao1tal1zed properly, 

put these homogeneous groupings togetner. 
and poo entities, and expect tnem to oe 

do the right J•:•b. we Just can 1 t see tnat: 

naopen1ng. When you're talking about Foro and General 

and Chrylser, that's a whole different oallgame. wnen 

Motors. 

you qet: 
oown to smaller entities, it's very tough to out togetner--

SENAlOR LESNIAK: I would agree witn you on tnat, only 
because 1t is oifficult and they do not nave the exoertise. Bu~ 
then there's GAF and Union Carbide. why should we protect tnem 

from themselves? I think they nave enough capability. 

MR. CODDINGTON: I d•:•r1' t oisagree. i oon' t 01sagree 

with that as long as they do protect themselves from themselves~ 

I oon't nave a problem with that. Interestingly enougn--
SENATOR LESNIAK: Well, what 1f they oon't? 

MR. CODDINGTON: Pardon? 

SENATOR LESNIAK: What if they don't? l rnear-1 wnat' s 

tnat of our concern. 



Mf~. CUDD I NG f C.1N: we 11, 1 t 1 s our c,:,r1cern 1 t -i:; nev co::,ri'e 

;::iacl-{. ano the inJured party goes to tnem for recovery an• they're 

:iel ly up. 

SENATOR LESNIA~: Hnd if tney self-insure and tney're 

Delly uo, wnat's the difference? 

MR. CUDDINGTON: If there are assets tnere to attac7 
there 1s no difference. But 1f tnere are not assets there tnen 
why snc,u l d the insurance 1r1d1_1stry guarar,tees fur,as resoor1a? 

SENATO~ LESNIAK: There are more-- No, no. f r.ev 

shouldn't rescona. 

MR. CODDlNGTON: Absolutely. 

SENA TOR LESNIAK: They shouldn't resoona. 

;'IJR. CODD l NGTON: 
SENH l OR LESNlHK: 

1'1R. COUlJ 1 NGTON: 
SE.NH fO~ LESN1At-',: 

Cc,rrect. 

Tney snould not respona. 

i thinK we agree. 

Okay. 

,YIR. CODDiNGfON: °fhey snould r,c,t respon•• Tne 

separately created in• ustry guarantee funds are for that ouroose. 

not to step in and take care of these otner--

p,:, l nt . 

oo,:,ls if 

SENAIOR LESNIAK: Oh, 1 agree with yo1J. 

;viR. CUDDINGTON: 

B1_1t 

you 
anyway 

wi .1 1, 

on 
r 

Fine. l Just wanted to reiterate tnat 

those small r1sK retention, 
Just oon't tn1nK tney're, 

you ~.now. 
pernaos. 

appropriate. 
SENATOH LESNIAK: 

that. 
MR. CODDINGTON: 

I th1nK you're probably right or, 

As far as cacac1ty 1s concerned, r 
really th1ril-<, and the • roof 1s in -che marketplace, that witn 

properly placed tort reform -- thoughtout tort reform, we're 

seeing evidence of it around the country, State of Wasn1ngton~ 

~1ch1gan, Connecticut, Hrkansas, -Che marKetolace has resoonoeo. 

SENATOR LESNIAK: New Jersey. 

MR. CODDINGTON: New Jersey coesn't nave tort reform 

yet. 



SENA TO~ LESNIAK: 

oack in New Jersey? 

MR. CODDlNGfuN: 

New Jersey. is no~ the marKe~ co~ 1n~ 

A little oit, a 11ttle bi~. 
the degree it is w1tn the vigor 1n otner states. Ano my 001nt is 

w1tn a good reform package of tort reform, ~he marketplace w1 1. 
respond as 1t is responding in tnese other Jurisdictions. 

SENA TOR LESNIAK: 
statistics to oack tnat up? 

Can you present this Comm1t~ee w1tn 

MR. CODDINGTON: Yes, they're starting oecor,1e 
avai laole. 

SENATOR LESNIHK: Do you nave those statistics? 
MR. CODDiNGTON: Example, in Connecticut I do know that 

one maJor company is reducing municipal insurance rates by the 
first of the year by a percentage. 

SENATOR LESNIAK: What's the percent? 

MR. CODDINGTON: I believe it's aoout 10,C. of municipal 

liaoility. 
SENATOR LESNIAK: Rates that they increased by 10~ or 

MR. CODDlNbTON: Sure. Whatever. &ut the marKetolace 

is resoond1ng and responding positively and it's going to take a 
little time to sort tnrougn to see now tne courts furtner 

interpret these changes as we go tnrougn. Joint and several 1s 
critical. We r,eed relief ir, that area. Absolutely critical. 

SENATOR CARDINALE: Senator, not to interfere. I did 

get a report along those lines and I oidn't think of bringing 1t 

to:,day. I war,ted to share that w1tn you. I wi 11 ser,d you a copy 

of that. 

MR. CODDINGTON: The Joint anc several is a co11ateral 

s,:,l1rces--

SENATOR LESNIAK: We're really not here to talK about 

tort reform as much as we really would love to. 

~R. CODDINGTON: But it does relate, Senator; it ooes 

relate directly to capacity. 
SENATOR LESNIAK: i understand that, out that 1 s, ou1te 



franl-(_ly, Maybe yesterday, today or tomorro~. 

~opefully, but we're trying to get at other types of solutions as 

proposed by Senator Cardinale and myself. 

:"lR. CODDING -i-• N: l tr11nk the-- tne 

excnan~e would aod 

Departmen~, wnatever 

capacity and witn proper oversight oy 

otner cc,r-,trols deem appropriate, I wc,uid 

to capacity and we'd De tor tnat. 

Claims maoe, tnere was some oiscussion on 

rJS,-<. 

tne 

aoa 

morn i nq. I th i nK the r-,eed for claims made is direc~1v 

proportionate to--

SENH10R LESNIAK: 
MR. CODDINGTON: 

1 nit i at i ves. 

Capacity issue. 

Capacity issue vis-a-vis tort retorm 

SENATOR LESNIAK: Mnd the Commissioner is saying, let's 

wait and see what we do with tort reform, see now tnat snakes 

down, and then we' 11 taKe another look at the--

did 

MR. CODDING r ON: i•m not disagreeir-,g with n1m. 

speak to our proolem in my industry as purveyors 

f-4r-1d ne 

of tne 

with our customer oasis in the conversion process from 

occurrence to claims made, you Know, a can of worms is oeing 

opened up. So as long as we can delay that and we get tort reform 

in to replace the need tor claims made. bee the claims made was 

an inoustry response to the crisis in the marKetplace. ~ut witn 

tort reform as it is coming on ooaro, that will lessen the need 

for that in my Judgment. 
However, as a caveat, .( suspect claims made wii.;. t'o:::lr 

certain classes of business, pollution--
SENATOR LESNIAK: Be necessary. 

MR. CODDINGTON: --be necessary. But not across-tne-

board. And interestingly enough one of our maJor domestic 

companies in New Jersey nas announced that they are not going to 

offer the claims made product to their agency plan. M letter 

went out not too long ago. Because they're negotiated their 

reinsurance treaties such that they do not need it. So that's a 

oositive from our perspective. 



SENATOR LESNIAK: ~ut tney also oon't--

MR. CODDINGTON: Sir? 

SENATOR LESNIAK: But they're not unoerwriting many o t 
the lines as well. 

MR. CODDINGTON: The tougnies, that woulo oe true. i 

would agree witn that. 

The JUA question came up. 

but--
I Know it's not aoorooriate 

St::.Nl-::fi Ur-< LESN 1 HI",: 

is OU't of l ir,e. 

MR. CODDINGTON: 

You agree witn me Senator Caroina1e 

( laughter> But really if we 

could see that JUH make its own rate, man, we'd so1ve a 10-c of 

problems in this State. 

SENATOR LESNIHK: Yeah, you'd see 12~ new legislators 

MR. CODDINGTON: It's qot a oig problem that's going 

down the chute and we've got to fix it and fix it quick. 

to be fixed and fixed quick. 

It nas 

I've talked aoout the comments I have. 

3ENATOR LESNIAK: Senator Cardinale, any questions? 

SENATOR CARDINALE: No, only allow them to accept hign 

risK drivers and charge them whatever it costs. 

SENATOR LESNIAK: We' 11 work to come out togetner, too. 
Thank you very much. 

MR. CODDINGTON: Thar,k. yc,,.l. 

SENATOR LESNIHK: Howard Weiss 

Howard Weiss or Peter Sweetland or ootn? 

fror1t? Peter. 

from tne -- or 1s 

wno wants to come 

1 't 

l.lO 

P E T E R SWEET LAN 0: It was to be one or tne otner. 

oecause I had Jury duty this weeK. 

SENATOR LESNIAK: ls that r1gnt? Uld you get picKea? 

MR. SWEETLAND: There are no trials 1n Mercer County 

this weeK and I was excusea. 

I'm Peter Sweetland, the President of the, attorney 1n 

fact, for the Medical Inter-Insurance ~xchange of New Jersey. 

1::1 4 



Prior to tnis position i worKea ror 11 years ror tne lrave1ers 

Insurance Company, tne last nine of whicn as an un• erwr1tin • 
officer in commercial lines of insurance. During that oer1OO 

was involved in the estaolisnment of five aitferent captives ana. 

of course, now 1'm dealing witn the aoctrine of captive in New 

Jersey. 

SENAlOR LESNIAK: Tnat's est~blished under btate iaw. 

MR. SWEE TLAND: That's correct, and tnat is going to be 

oart of what I'd like to talK about. 1 have a prepared statemen~ 
ana I 

first 

tnat 

won't read from it. I' 11 try to summarize briefly. ~ut mv 
message is, you Know, captives in general, that's a term 

can cover a multitude of approaches to insurance coverage. 

It simoly means tnat tnose tnat own the company are the primary 
client. 
our only 

Jersey. 

Tn ey mignt not oe the only one. In our case, they are 

client, tne individual Physicians and surgeons of New 

SENATOR LESNIAK: Well, if they're not the only one. 
then they're insurance companies, aren't they? 

MR. SWEETLH~D: well, we can be a caotive and an 

insurance company botn, and we are. rhat's really the point 1 

want to make. You can go from one end of the spectrum, whicn 

prooaoly is the risk retention approach, all the way to a fully 

capitalized, 

tne latter. 
Jersey and 

organized, and regulated insurance company. we are 

We are a reciorocal operating under the laws of New 

I will comment on the bill aeal1ng with reciprocals 
before I'm through. 

I'd Just like to point out tnat I th1nK one ot tne 
reasons for entnusiasm with these var1at1ons, such as oft-snore 
captives or risK retention programs, 1s the ability to avoio 

regulation or at least m1n1m1ze 1t, the ability to avoia some 

taxation, and perhaps to some additional extent to lessen tne 

amount of money you have to put up to begin with. And if 1 nave 

any message for you at al1 it's tnat the problem doesn't co away 

merely by the existence of a captive. 

SENATOR LESNIAK: I understand that. ~ut those areas 



tnat you identified, thougn, they're very critical and re1evan~ 
to the ultimate-- (~ccoraing to log 1oss of couole words. J 

MR. 

for 

SWEE TU4ND: --c,:,mpany were iess than a mi11ion 
d•:•l lars 
mi i l i,:,r-,. 

us, yet we started with a caoitalization ot 

bEM-HOt-< BLlt isn ' t that ar-, 

inducement, the risK snaring] 

MR. SWt::ETLANU: Wel 1, 1 thiYH<. there are some real 

oenefits to the captive and I really-- Could i have a cnance to 

run those down ? 1'm not here downing the idea. 1 Just want to 

clarify that Just involving the people who are insured in the 
running of the company isn't going to cure it all. 

1·here are real advantages in terms of a number of 

things that were orought up today. You have direct 

identification of whether or not you've made a orofit, 

flows oacK solely to those wno are insureo, the c,wr,ers 
and 
of 

company. You nave more control on the cart of the insureos 

it 

the 

the way the company is run. Our company, for example, nas the 
maJc,r1 ty ot 

They are a 

its ooaro and committees constituted with pnysicians. 

valuable inout to technical issues sucn as tne 

underwriting of other onysicians, 

that, it's a critical oenefit. 
the handling of claims, all 

There are real cost savings. 
you deal with a group sponsored captive such as we are, ano you~ 
in effect, have a ready-made market -- l oon't mean to o~fend Mr. 

Coddington -- but you can oo this witnout agents, without the 
need to pay for a middle man, and that's a significant saving, 

was in our case. Our average expense ratio is only 8% of 

premium. You can do things with the information. You can 

consolidate your data, use up-to-date computers, as we nave, ano 
answer virtually all the questions that were raised by Mr. Hngoff 

about the availaoility of specialty by-line oata, casn flow 

results. We co al 1 of that. I should add we report to the 

Department now the amount of our settlements as well as 
Judgments, and that's relayed to the Board of Meoicai Examiners. 

Tnis Kind of thing is required for some companies. lt is 1n our 



case. 
SENATOR LESNiAK: 

tnough, is it? 
MR. SWEETLAND: 

1 hat' s r,ot aisclosed to tne ouol1c. 

It is riot. lne way tnat-- find tn1s 

isn't a regulation set forth by the Legislature. It is reoorteo 

through the Deoartment to the Boara of Meaical Examiners. 

we also nave oetter control over our aetense attorneys. 

That suOJect came up. You want a oiece of aata--

SENATOR LE~NlMK: 
anotner insurance company? 

MR. SWEETLAND: 

wny should you nave more control tnan 

i th i r1K oecause we nave the airec~ 

i rive, i ver11er1t of tne insureds, oecause our oolicy requires our 

insured to agree to settlement oefore we make a settlement. 

SENATOR 

ways, aoesn't it? 

LESNiHK: 

MR. SWEEfU4NO: 

That hurts, tc,o. rnat cuts bc,tn 

It does. We've had no more than 3~ 

cases where our insured has refused to settle and l' 11 nave to 

admit to you we won a handful of tnose. 

SENATOR LESNIAK: Lost s,:,me, tc11:,. 

1YIR. SWEETLMND: Oh, we lost more than we won, out i 

dor1' t thinK the expense was as great as the need to remove tnat 

provision from the policy. But as far as the point of cor1tro.1 

of defense counsel, l tn i r1K it really nas enaoled us~ 
particularly oecause we specialize, to focus on a small grouo of 
aefense attorneys ana, i r1 effect, manage the case from start to 
finisn and keep some control on their expenses. Our average cost 

in our ten years of experience for outside attorney tees 1S 

roughly 17% of indemnity paid. 

or lost. 

Now that's fees on al1 cases, won 

SENATOR LESNIAK: 
MR. SWEETLAND: 

SENATOR LESNIAK: 

How much per comolaint tiled? 

i ' rn sc,rry? 

Do you nave them oroken oown oy case! 

What's your average defense cost by case? 

MR. SWEETLAND: It's around 1~ or $11,000. Our average 

indemnity oayment is currently closing on 580,00~. 

bl 



SENATOR LESNIHK: Hnd you win aoout ot tne cases 

you try? 

MR. SWEETLAND: lhat's correct this year. lt's been 
anywhere between 8~ and ~5~. 

Another area of economy is management ot investments. 
SENATOR LESNIAK: That's because i'm not trying tnem 

any more. 
MR. SWEETLAND: l'm sorry? 

SENATOR LESNIAK: That's oecause 1'm not trying tnem 
any more. No tree advertising. 

MR. SWEETLAND: I would add one of tne main reasons tor 
that is wnen a case is oesiring and should be settled we attempt 

t ,:, sett l e it . That's the tacts ana so--
SENAlOR LESNIAK: 

The nospitals also nave an 

MR. SWEETLAND: 

Hre you familiar witn the nospital--

insurance exchange. 

That's correct. we are the twc, 

reciprocals within the State. 

SENATUR LESNIAK: CJl-<.ay. Mre you familiar with the 
operations of the ~rinceton 

MR. SWEETLAND: 
Inter-Insurance Exchange? 

Well, they're a competitor, 01.11; 

occasionally we are on the same case together, yes. 
SENATOR LESNIAK: They oon't have the same peer review 

procedure that you do in terms of settling cases, do they? 
MR. SWEETLAND: Well, I'm sure they do medical review 

of the issues. They don't do it the way we do. They're staffed 
primarily with people from the St. Paul Insurance Company 

background and they do it the way that company did. They>re the 

largest insurers of malpractice in the country. 

ability 

type of 

I was going to go onto another plus, Whicn is the 

to focus your investment management to your particular 

insurance. The forecasted payouts ano rea1ly we have 

more ability to--

SENATOR LESNIAK: More flexibility. 

MR. SWEETLAND: --to fluctuate in our investments to 

matcn 01-1r expected payi:,uts. This has caused to have 



sigr,ificant--
Hr,d 

Well, better tnan average investment performance. 
tnen tne final plus 1 identity in tnere is tne 

ability to do a better JOO of preventing loss. y,:,u nave 

motivation of your own insured group to analyze wnat went 

and how to prevent it reoccurring. And you also nave 
motivation that perhaps their rates will go oown if they 

take need of what's happened in the past. 
SENATOR LESNIAK: Without regard to the rest ot 

wor 1 d. 

tne 

wrono 

tne 
will 

tne 

MR. SWEETLAND: I'm not sure 1 unoerstano what you're 

drivir,g at. 

SENATOR LESNIAK: Well, if your policy is written or, a 

particular specific experience of that insurea. 

losses c,f 

attempts 

they can 

MR. SWEETLAND: Well, as a reciprocal we share in the 

the entire group, so and if it's a given specialty 

to cut oown the sources of loss within that specialty 

affect a reduction 1n their rate. Tnis has actually 

happened witn anestheseolog1sts in our experience. 

Ir, aod it i c,n, I do comment c,r, di saovar,t ages. 

SENATOR LESNiAK: I'm sorry? 

MR. SWEETLA~D: I comment on the disadvantages ot a 

captive. I tnir,k the fur,oamentals can't be igr,ored. If tne 

group gets together and thinks this is all Just the creation of 

tne insurance industry, this problem, and all we have to oo is 

manage our own affairs, and let's pick a nice low numoer to start 
with, they're headed for disaster. This 1s not a crusade. it's 

a real insurance business and they have to understand what 
they' re doi r,g. 

They can be too small a group. No matter how inten~ 

they are on doing it right, if they're not Dig enougn for the 

whole ioea of insurance to apply to spread the loss, they could 

do well for quite a while. A group could get together that says 

we nave no past loss exoerience so we really ought to co 

thing. They get hit with one Dig whooper and it's cone. 
to avoio that, of cc,urse, is to purcnase reinsurance, 

New Jersey State LibmTY 

our own 

Une way 

Ollt l f' 



you're a small group and you go out and purchase reinsura~ce 

you're apt to have them running your company for you. , ney're 

going to wind up taking the oiggest cnunK of the exposure, tne 
Dig catastrophic nit. Hnd they will not reinsure you--

bENATOR LESNIMK: lhe savings is minimal. 

MR. sw~~TLH~D: --unless you use their rates. 

So in general my comments on reciprocals or captives 1n 

general is they're a positive tning. But they need to ce en~erec 

witn caution. We've oeen in ousiness for ten years. I th1nK yo u 
woulo call us successful. Pessimists might say our very 

continue• existence is success. They never tnougnt we'o be 
around this long. We have oroken even, I woulo say, over our 

period of time, out we've only done that after getting rate 

increases. There still is an underlying trend that we can't get 

around Just oy virtue of all the economies we've accomoiished. 
If I could, l'd like to talk to a couple of things tnat 

nave come up. One, specifically S-2467, a bill 1n wh1cn 
reciprocals are enaoled. This is~ replacement of 

re~ulat1ons. As I say, we are a reciprocal. We've already come 

into being. l've only read tnis a couple of times. I'm not an 

attorney myself, but it's in my view--
SENATOR LESNIAK: Couole times more than I nave. 

MR. SWEETLAND: In my view this strengtnens the 
regulations of reciprocals. It does not encourage anyOody new to 

decide to be a reciprocal. It particular confines those who are 
not oig enougn to become non-accessiole. It requires that their 

financial backing be very substantial. I mean a multiple ot wnat 

ours is. So I think it will not encourage new outfits to become 

reciprocals. I apologize. I think it's a gooa idea to be more 

specific about what a reciprocal ought to oo. It's very vague 

right now in the Code. But frankly, we have to review this 

further, out if it were--

SENATOR LESNIAK: 

MR. SWEETLAND: 
to change our form. 

Now would the--

--to exist it might even encourage us 



exchanges 
strongly 

SENATOR LESNIAK: we're looking at otner crooosa l s. 

MR. SWEETLAND: OKay. As far as the ena • lement of t~e 

to oecome admittea as surplus 

endorse Senator Cardinale's oill. 

lines carriers, 

We nave had 01rec~ 

conversations witn the New York Exchange. Tne ororess1onai 
proolem witn insurers across the country nave some 

reinsurance availaoility. Tnere is the question ot wnet"er or 

not we should form a syndicate. Ana, of course, we cannot • o so 

ana oenetit nere in New Jersey if the synoicate can't be aomittec 
nere. I did nave conversation witn tne president or tne 

Excnange Just a Tew weeks ago and I oidn't get any inaication 

that tney'd ratner be a full lines as opposed to a surplus lines 

carrier. 
On the issue of claims made, I hate to contradict the 

Department, out there are several admitted carriers writing 
professional liability on a claims made 

SENATOR LESNIAK: That's wnat 

form. 

1 thought. 

MR. SWEETLAND: I expect your own legal 

insurance is claims made. 

SENATOR LESNIAK: I thought it was. 

MR. SWEETLAND: We Just converted to a type of claims 
made form for our own coverages. I don't thinK the concept aces 

that mucn for the policyholders, out we had to do it to satisfy 
our reinsurer. lhe fundamental plus of claims made is rating 
flexioility. It ooesn't reduce cost at al!. It's an accounting 
device. Ano it gives the company the advantage ot catching up i~ 
they're in the hole. lt does helo the insured in terms of moving 

forward limits of liability. 

That's my introductory comments. I'm sorry it l tooK 

too long. 

SENATOR LESNIAK: No, you didn't take too long at ali. 

Senator Cardinale? 

SENATOR CARDINALE: Yes. I thinK this violates your 
rule, but it's in his statement. And I really, this prior fellow 

asKed us to really study some of these factors like -- and one of 



the factors there's a great aea1 of • isoute aoout 1s, is ~nere a n 

increase in claim, and unaeriying rate ot increase in claim, ana 

car, you, 

ur,derlying 

close to 

you Know, as an insurer aocument 
increase in claim nas oeen tor you ? 

tor us wnat tna~ 

You 1 re aoout as 
an 1moart1a1 source, 1 thir,K, as we car, get oecause 

you're not a tor-profit company and your experience is largely 1n 

New Jersey. What's Deen napoening? 
MR. SW~ETLHND: Well, in our experience, and of course 

it is limited to professional l1ab1l1ty for physicians and 
surgeons, we've nad a aefin1te increase in the numoer of claims. 

They have douoled in our ten years of existence. I nave written 

to the Commissioner on tnat fact with experience, actually our 

rate tilings incluaeo as well. I thinK the source oft auoted by 

tnose who oisagree now admits there's certainly an increase in 

malpractice claim Tilings anyway. 

I would caution tnat oata -- Jury verdict researcn aata 

is Just verdicts. It's hard to count wnat the rea1 impact 1s 
if the others like us nave learned when a case snould be settle~. 

There might be no change in verdicts and a oramatic increase 1n 
cases e1tner cropped or settled. I certainly oelieve that's wnat 

nappeneo 1n the technical liaoil1ty lines, not Just malpractice. 
SENATO~ CARDINALE: Now yoi.1 say you--

SENATOR LESNIAK: Of course when you looK at I' hl 

sc,rry. 

start i r,g 

Wher, 

poi r,t 

you look at increase• claims you also looK at the 

as to whether your starting point was a valid 

measurement of legitimate claims being made or whether there were 

impediments to claims oeing made at that time tnat there are no~ 

r,ow. 

MR. SWEETLAND: Well, it 1s sort of a reverse of the 

argument that -- or 

is more expansive. 

a corollary to the argument that tne 

Sol agree in tnat respect, out it 

syst el\1 

reaches 

the same conclusion. we have more claims than we initially 

expected and it's nard to handle. 

SENATOR LESNIAK: Right. But if legitimate claims were 

1nst1tut1onally not being -- because of institutional 1mpeo1ments 



were not being brougnt. tnat's something to consioer when v1ew1 r~ 

tne nistory of increased claims. 

MR. SWEETLHNU: 1 accept that out--

SENl,;n-• li LESNH-lt<.: .i.'m r,ot say1r1g tna,:;'s the case, 1'm 

J ust say1nq that you nave to looK at tnat. 

ratio 

r,umber 

fYIR. SwEE TLAND: 

J llSt q uc,t ed. 

cases wi::ir, tor 

Rll you nave to looK at 1s ,:;na,:; win 

Certainly in protessional liaoil1ty the 

tne defense is mucn nigner tnan the 

average in all tort law. Studies have been done by ,:;he Jury 

well, the Rand Corporation to corrooorate that. 

SENRTOR CARDINALE: l th1nK Senator Lesn1aK was getting 

at my nex-t ouestior1, out l con' t thir1K he aid 1t totally. If 

you've doubled in ten years in the claims made, you must have 

some 1aea of wnat has caused that ooubling. Now maybe you were 

starting at a false reading, out are tnere more incidents, or is 

it a change in the tacil1ty to win money, whetner 1t be througn 

ver• icts or tnrougn settlements or any otner 

resoonsiole tor, or 1s it some otner factor tnat 

means, tnat is 

is resoons1ole 

ror those increases in claims? 

ir,crease 

entire 

JYIR. SWEE TLAND: 

1 r, except 1 or,s. 

career 1r1 the 

I've oeer, 

nano l 1 r,g 

I th1r11< 1t 1s ceri::ain,;,y an 

involve• off ano on 

of profess 1 or1a l 

throuqn my 

.1.1ao1lity 

insurance. 1ne frequency has continually gone up. No matter 

where your starting ooint 1s, you m1gnt find some perioos of 
leveling, but 1t continues to ratchet Ltp. lhere's ar, exoar,sii::ar-1 

of tne type of allegation presented. For us the allegations of 

missed or delayed diagnosis have increased many fol •• 
SENATOR LESNIAK: Is there an increase 1n tne numoer o~ 

doctors over that period of time? 

MR. SWEETLAND: in anywhere relative to the 

increase in claims. 

SENAfOR LESNIAK: 1-1c,w much is tne increase 1 r, the 

number of doctors over that period~ 

MR. sw~ETLAND: l don't have the exact data witn me. 

out clearly the number of • actors in New Jersey na~ less tnan 



ool1bled 

we've seen. 

the last 1~ years compar e • t o the r-,umoer cases 

SENATOR LESN I A~: 

number of doctors. 

~ut there has oeen an increase 1n tne 

swi:::i::: T LHI\ID: No. out tne numbers l'm citing are oer 

10~ ooctors, so we've taken tnat variaole out. 

haven't 

St::NATOR LESN1HK: How about oooulation? 

As far as the pop 1 MR. SwEETU-11\10: 

measured that oart, out ir-, terms ot· 

1 can't; say. 

tne number 

patients a ooctor sees, that's fairly constant apart from wnat's 

nappened to the population. We th1nK we have the same base wnen 

we talK about incioents per 100 insureds over our 10 year span. 

SENATOR LESNIHK: You thlnK the numoer of patients 

that doctors see now is the same as it was 20 years ago? 

MR. SWEETLAND: I can't be real-- I can't give you a 

reliable answer to that. 

SENAlOR LESNIAK: Doctors maKing housecalls ~0 years 

ago? I don't-- maybe not 20 years ago, they were 3~ years ago. 

SENA TOR CARDINALE: 1 don't thinK you can really get at 

that oecause if--

SENAlOR LESNIAK: In any event, Senator--

SEI\IAl.OR CARDINALE: f ney•re al l full-time ooctors. 

SENAlOR LESNIA~: We are looK1nq at a very l1miteo-- i 

th1nK your stat1st1cs are probably the oest oecause it's the 

it's isolated to one particular protess1on. I don't ~now wnat we 

could do with that except maKe J udgments regaro1ng tnat 

particular problem with regard to that. 

SENATOR CARDINALE.: You oo have a orc,cedure, 1 thil"l1-t. 

you ao -- let me Just asK it whereby you can exc1uoe t rom 

coverage ~ertain practitioners on the basis of what tney oo. In 

other words you have a program to 01minisn risks. 

MR. SWEETLAND: Based on their own actual experience~ 

yes. we cancel doctors. We surcharge other doctors. We oc, out 

some limitations on coverage, but essentially--

SENAr• R CARDINALE: So to an extent you're doing wna'& 

·.'.:J 4 



th is c ,:,ns umer fellow saia snould be oone. You're ta1-<.1nc t ne 

worst and either cnarging tnem more or getting them r1g r, ,; 

out of your grouo. 

MR. SWEETLAND: Tnat's right. We had a merit rat1r~ 

aporoach long before the New York proposal. 
SENA TOR CARUINALE: I have notninq else. 

IYlR. SWEE fU-iND: UKay. 1 guess 1' m thro1 .. 1gh. 

MR. UAVI~ tCommittee Aide>: 1hanK you. 

SENA10R CARUlNALE: Do you nave someone else? 

MR. UAVlS: Yes, we've got two more. Do you want t0 

wait until tne Lhairman comes bacK before we call them] 

SENA)OR CARUlNHL~: Where's he gone? 

MR. DAVIS: He' 11 be right back. Just a moment please. 
SENA10R CARDINALE: Who are the two that are left? 

1YJR. DAV l S: Stuart Ruter,oerg, is he here? '1 ean, okay. 

1-lr,• rr1icnael Snay. riqnt. Thc,se are the two. 

RECESS 

Af" TER RECESS 

SENATOR CARDINHLE: Stuart 

tne test irnc,r,y is being recoroed and 

Ruter,berg. 1YJr. 

i' rn sure t nat 

R1.1t er,oerg, 
t ne ,:,t ner 

members of the Committee as well as the Chairman will read tn1s 

as soon as it's been produced for us. 
STUART RUTENBERG: Good atternoon. 

SENAIOR CARDINALE.: 60 1::id for 

coming. You can go on. 

MR. RUTENBERG: 1 oon't have a oreoareo statement. l'm 

oasically nere Just to testify to tne oenefit of tne addition o~ 

exchanges and the increased caoacity that tney mignt prov1 • e for 

the State of New Jersey. As a representative of the Surplus 

Lines Association ano an independent surplus 1ines oroKer. 1 nave 

actively been solicited by at least two syndicates on the 

exchange itself whereby they have expressed sincere desire to 

write in New Jersey, wnether it be as an admitted carrier, wn1cn 



we heard earlier, o r even as a suro lus carrier. 

as now to come as a suroius carrier wo u 1d be worKed out 1ater via 

legislation. But tnat is not the ooint in fact at issue nere. 
1he issue is the capacity situation. 

i n aad1t1on to prov101ng capacity ror those risKs tnat 

the otner carriers are actively soliciting ana writing, they wan~ 

to come in and write capacity classes of ousiness that are 

• ifficult to place or unootainaole in the btate of New Jersey at 

the oreser,t time. Hlso:,, we d iscusse• earlier wner1 tne 
Comm i ss i or,er spoH.e, we asKea if MA~ was a situation tnat was 

or sh,:,rt-terrn. witn the increase• capacity that the 

would ever,tua l .iy, if r,c,t immediately, exchanges might provide it 
pr,:,viae 

ousiness 

an erraaiction of the MAP oecause the c l asses or 
tnat the associations and the exchanges are willing to 

write to • ate include aay . care centers, municipa1ities. and more 

imp,:,rtar,t tc,r my oer1efit, liow:,r 11aoility. 

Nc,w. I've r,ot heard or1e test imor,y tciday tnat nas as ye~ 

stated tnat liquor iiaoility nas become viaole via M~~- 1 ta l ~ 

to tnree, tour nundred brokers a montn an• the first auestion 

lately is, 

i1ability? "' 

riot to say 

''Have yo:•LI placea ar,y busir,ess througn MA..:• tor i iouor 

and l've not received one oositive response. 

tnat MAP aoesn't worK. It's Just to say 

I hat's 

tnat no 

oroKers have placed business tnrougn it. fhe tavern owner 1s not 
looking to get business placed six months • own the roaa. he 

neeas liability today. So when they ca l l us up they're looKing 
for a solution to their oroolem today, not six months aown tne 

road. All I'm saying is that we do have at our disoosal toaay 

the availaoility of viaole markets with capitalization, wn1cn we 

reel are substantial enougn, to meet the requirements ot a 

writer, wnich by legislation coula oe passea virtually 

imrnea i ate 1 y. 
SEN~i• R CARDINHLE: Do you fee1 that the cay after ~e 

actually get that signed into law that you'll oe aole to turnisn 

liability insurance ror the liquor industry? 

MR. Ru rE:.NBERG: Yes. 



SENAfO~ CARD1NHL~: w111 tnat be only 1n very se 1ect1 v e 

Kln• s of risKs or will tnat De the aeneral ~ 

MR. RUTENBERG: No, very oroaoly cased. 

SENATOR CARDIN~LE: Very oroaaly basea. 

1'rJR. RUTEN.i::IE.r<G: i w,:,u l d say less t har, 2i'• wou l • oecorne 

non-eligible, and the non-eligio1lity woul • only be because o~ 

tne orior oerformance of tne risK itself, whicn is not unlikely 

1n any class of business. 

SENATOR CARDINALE: I understand the Commissioner ano 

J asoer JacKson were here and exoresse• some reservations 

today about our getting involved witn tnis. 

hear that testimony? 

MR. RUTENBERG: Yes, I was. 

Were you 

SENATOR CARDINALE: would you comment on it? 

ear11er 

nere to 

1't!R. 

Deoartment, the 

RUTENBERG: I feel 

Insurance Deoartment 

the Commissioner's 

the Commissioner's 
,:,ff ice nave every reason to be concerned abc,ut the 

ability of the exchanges. However, as pointed out before oy Mr. 

Jonnson from LeBouef's, tnat these exchanges ao nave suff1c1e~~ 

caoitalization and tney also nave their own guarantee 

associations or guaran~ee funds, as you call 1t, wn1cn oo • rov1ce 

for tne potential insolvency of an inoivi • ual syndicate on tne 

exchange. Noting, of course, that synoicates are not the 

exchange in itself. Eacn exchange is constituted of a mult1tuae 
of syr,dicates. Illinc,is, I th1r,k, is up t,:, 12 syr,dicates r1gn1t 
now and growing. 

SENATOR CARDINALE: So therefore the question oT the 

solvency of these it, at least in your opinion, is not 
tnat should be of concern to us. woul • you give us 

because we're not in the insurance ousiness, any ,:,f us, 

somethin;;i 
ar, idea, 

OT the 

comoarative solvency of these excnanges as compared to inoiviaual 

companies that are currently a • mitted • oing ousiness in New 

Jersey? 

MR. RUTENBERG: Well, yc,1..1' re asking for an ooin1on 
cased uoon not seeing the financial statements of tne inoivi • ua~ 

_"} / 

----- _______ _!!" ________ _!!" _____________________________________ _ 



sjndicates at the • resent time. However--

SENAfOR CARDINALE: Will yc,u oeai witl7 t nc,se 
syndicates 'J 

f1lR. ~u fl:::NBt:::RG: E.xcuse me? 
SENA i OR CARDINALE: 

at the • resent time? 

Do you oea1 witn tnose synaicates 

IY1R. RUTENBERG: No, they're not aoorovea in New Jersey 

yet. 

SENAfOR CARDINALE: 

them at all? 
So you aon't ao any business w1t n 

~R. RU TENBERG: Not 

bENAfOR CARDINALE: 

yet, r,,::,. 

Al l right. I thought you might be 
aoing some out-of-state business or something with them. 

MR. RUTENBERG: Ne,. Hc,wever, i r, res • or,se tc, your 
ir-.itial 

"Best's 

ouestior,, it might be safe to assume that related bacK to 

Insurar,ce " whicn provides ratir,gs c,r, a yearly basis, it 

woula be safe to submit the maJority of syndicates would carry no 

less than what wou10 be equivalent to a B plus rating, wnicn 1s 

considered very good and certainly viable in the btate of New 

Jersey. 

CARD1NALE: wnat would oe tne oisaavar,-cage. 

oossi bl Y, 
J·ersey > 

,:,f al lowi r,g tnose exchanges to oo business 1n i\iew 

MR. RU TENBERG: The same aisaavantage that would be to 
allow any new company or allow any company wnicn is financ1a ~ 
impaired that which that the company might go insolvent • y poor 

risk selectivity. 

SENATOR CARDINALE: When it was recommended to me that 

I introduce that legislation it was recommenced to me that it De 

i Y-1 this case 

in t riere. 

aporoval 

35 

Tnat 

tnat 

worded in such a way that there's a number, 

million or 35 whatever, dollar figure be • laced 

was an attempt to limit or to exclude from this 

essentially would come with the legislation a particular 

exchar,ge, which was reputed in the i ndustry to be not as solvent 

as the others. On what basis aces that opinion exist? 

·:1d 



1YlR. RUTENBERG: The excnange you're s oea~1ng of 1s se~ 

up aifferently than tne other two excnanges Whereby in tne oas -c 

it has been refuted that some of tne reinsurance tnat tney 

accepted was not on as strong a financial oasis as it cou1a nave 

been, that's under investigation at the present t 1 me. 

don't that that has any oearing to New YorK or lli1no1s excnanges 

where 1ndiv1dual syndicates co have nigner financial recuirements 

for admission to syndication. And tnereby also, 

an e xcn ange as a 

writer, wn etner it 

whole or an entity 

become admitted or 

1r,to a state 

fore i gr,, you 

to oecorne 

would nave t:ne 

::Jac~.1 r;g 

stronger 

of tnis financial guarantee, wr,1cn a-c tn1s poi r,t is 

tr.an tnat of any of admitted or surolus carrier tnat 

cr:,rnes in new. 
SENATOR CARDINALE: 

SEM4TOR LESNIAK: l'm sc,rry. I dor,'t nave any 

questions. Tn ank you. Micnael Shay from the New Jersey Citizen 

Act ior,. 

IV! I C H A E L 
Caro i r,a l e. 

SH A Y: 
Excuse rne. I 

Good afternoon, Mr. Chairman, 

have a cold so if I co not 

clea rly it's crooaoly oecause l'm nervous and I nave a cola. 

=iENATOR LESNIRK: You aon't speaK clearly ana 1 

hear clearly, so we're in good shape. 

MR. SHAY: We' 11 communicate effectively. 

soea,--1. 

car,' sc 

I'm nere testifying Linder tnree nats. C!r,e, Ii rn tne 

r,, ar,ager of ~ne Central and South Jersey District of our Clotning 

and Textile Workers Union, wn1cn has about members located 
from New Brunswick soutn to Cape May, emoloyed in industries 

ranging from health care orooucts to traoitional textiles sucn as 
eying and finishing sewing operations ana weaving. 

Industrial 

i r;d us trial 

I' m a 1 sc, a Vice µresident with the New Jersey 
Ur,ion Council, which is an affiliation 

unions within the State of New Jersey. l ' r,1 

ot 

:::it ate 

the 

also a 

board member of New Jersey Citizen Action, wnicn is tne larges~ 

l abor, citizen, community, senior coalition 1n this State. 

before you snc,1.110 Kr,ow t nat: 



:::;rooabl y we • o not nave at t c,rneys, 

r epresented 1n an ,.1n1.1sua 1 numbers 

aforement1one• three groups. 

LESNIHK: 

you start off 

(laugn-cer) 

Micnael, 

Dy 

onys 1 c 1 ans, 

reoreseY-1t ea 

w1tn refereY-,ce 

so1.1rce 1;est 1 r11ony, 

:Jrob l em. ~e've kind of heard over montns and montns an• 

l l': 

tnat, and we're prooaoly all in agreement. wnat 

today is to have your view ana your organization's 

V() IJ ~·--

tne 

rnontns 

we're 

Vletl'II .·, 0 0 i·<. l t-, Q 

re gar• i Y-,q the proposed • isciosure laws, the prc,pc,seo caoac it ·_v 

lssues that coula, regaraless of the source of the oroolem, nel~ 

' .. \S SO.l.Ve it. 

;YlR. SHHY: Okay, Mr. Chairman. 1 will not reao from 

1t. ! will try to 01minisn my nervc,usness and go off the cuff. 

SENi-iTOR ~ESNlAt<: It will oe easier. 

MR. 

tliat 

SH/-\Y: Pernaos. l'd l1Ke to point 01.1t tnat before 

go Ol'I r 
.I. 1...1Y-1• ers't aY-1• aY-,• c,rgaY-,i zat ic,r,s ar,o 

memoership understan• tnat this is a complex issue. HY-1d as flll.lC'l 

as we woulc 1iKe to nave our issues be black and wnite, 

con't thinK tnat the issues tnat faces the Legislature 

very often fall under tnose categories. They usuaily fall unoer 

categories of choosing Petween alternatives that are 1ess fair or 

more fair or trying to avoid the more unfair alternative. 

th i Y-P·{ that's some of the issues tnat we have oefore us on tn1s 

a1.1est ion today. 

Y,::iu' ve heard previous testimony tnat classifies 

iss1.1es as be 1 Y-,g arc,1...1nd the crisis of characterizes 

aff,:,rdabi l i ty 

the 

and ava1 lao1 l 1 ty, and we would certainly concur 

with that. 

indicates 

Altho1.1gh I tr-uni< test imor,y l Y'I some 

that the ava1lao1l1ty element nas 01rn1nished 

ex oer i er,ce 

sornewil a 1; 

1n the past several weeKs, certainly there's no evidence tnat the 

affordability element nas 01rnin1shed at al1 and orobaoly will no1; 

diminisn until interest rates go bacK up. 

I'd liKe to talk about, then, a little Pit about some 

of the proposed remedies and on • isclosure. we have tne oreoared 

testimony. I' 11 try to gc, off the Cltff OY-1 it a litt:i.e oit. ·1 r.e 



,ast time i testifie• and tne only one of tnree ~1mes i've e ve, -· 

~est1f1eo cefore any committee was on tne JOO Ketent1on ~1ans 

L - osing 0111, a very aitterent issue, cut tne orinc101e is tne 

same. ~art of the 6overnor's veto message, a veto tnat was 

sustained ov the Legis l ature, was tnat we shoulo not 1egislate 1n 

tr1e aarw., we sn ,:,1.lld r-,ot, as they say 1n Ter-,nessee, "t:n.tv a piq 1n 
a .::1(),{e. , r He said tnat we snould set up a commission compose• 
: ndustry, government, and laoor to study tne very complex issue, 

stuoy it in cepth, and re • ort oacK cefore we attempt to le~1slate 

~ithout ~now1ng wnat the impact of tnat legislation would oe. 

t~1nK t~e orinciole nolds true in this case. 

we've hear• amole testimony tooay, ano i tninK that we 

a~l a om1t tnat understanding tne income in terms of oremiums 

taken 1n and the payout in terms of indemnities, in terms of 

settlements, in terms of reserves that nave to oe mainta~ned and 

1n terms of interest earned on moneys taKen in, 1s sometn1ng tha~ 

1s not we ll ~nown or well aocumenteo witnin tne industry. t 

tn1nK further tnat we ' ve heard ample testimony tnat, for 

instance, tn a-::; tne .ueoartrner-,t, the ousiness itself, nave nae 

tneir 

r eform 

own actuary stuoying tnis problem of wnat 

nave on oremiums tor two years, 

1moac,:; orooosea 

ar-,• t nese very 

:ire, t ess i or,a 1 

Wl'tM wnat 

oreri11ums. 

and very tecnnical 

tne impact of tnese 

people nave oeen acle to come uo 

orc,pc,seo reforms would be 

I th1nK we can qu1cKly discern wnat the impact would oe 

of some of the reforms on individuals. It's sometning that nas 

not been testified today, either 1n terms of individual members 

of the New Jersey Citizen Action Coalition, or in terms of 

individual members of the Industrial Union Council, my union 1n 

cart1cular. and I' 11 give you some anecaotal evidence and you can 

take it tor what it's worth. I understand the oroolems witn 

anecdota l eviaence. 

textile 

Ur,e c,f 

1r,dustries 

tne two maJor crisis tna,:; face some 

has to do with the toxic effects of 

-Che cnemicals used in the eying and tin1sning industry. 

l l/1 J. 

tne 

sc,me 

I here 

--~~~~~-----------------------------------------------



nas been a lot of legislation, lot of ~aw come out regara1~~ 

cisposal toxics, the DEP regulations, the ~PA regu l ations. 

one of tne things that nas cause• the industry to seeK safer 
alternatives to tne existing toxic suostances tnat tnev use 

the incustry napoens to • o with Joint ana several liaoility 1ega ~ 
) hey 00 not want to take any chances that imorooer tneory. 

aisposa1 

severally 

of their toxic suostances woulo somehow leao tnem to • e 

or Jointly l iaole for the oisoosal of tnose toxics. 
I t's nad a rea1 imoact 1n oroviding an incentive, along witn a1 ~ 
the otner leg1slat1on, real impact in providing incentive to 

~rovioing 

industries. 

businesses 

safer 

We 

alternatives to tne suostances 

it mucn easier to get the 
use• in tnose 

attention of 

on oealing witn the issue of toxics in the workplace 

not only because of that legal theory, out if a substance 

somehow, it gets suggested in healtn and safety literature, as 

not only a carcinogen -- oecause a carcinogen usually nas to oeal 

only with 

limits of 

comp. 

the worker -- and an employer usually Knows wnat the 

their liability on an employee because of worKmans. 

~hey are concerned, aon't get me wrong. 1 aon't mean 

to imply for a minute that tney're not concerned aoout it. But I 
tne 
the 

can tell 
rapidity 

suostance 

you that their concern certainly intensifies ano 

witn wnicn tney take action is exoeoitea wnen 

is not only classified as a carcinogen, 
about it oeing a mutagen or a teratogen as well, 

but tney talK 

meaning tnat it 

affects chromosomes or nas had some Kind of aemonstrated efrect 

on fetuses. And I suspect that that's oecause cnil • ren ao not 

come under the classification of the worKmans, coma system. 

that if a parent suffers exposure that affects the unoorn 

So 

chi lo 

or the born child, the employer does not Know the limits of their 

liability under the present legal system oecause the child is not 

covereo oy worKmans' comp. Goes througn the tort system. 

So we fine it much easier ano there's greater naste to 

deal with suostances tnat nave been laoeleo as teratogens or 

mutagens because of the ooen-en• ed liaoility to the empioyer. 



SENATOR LESNIAK: 01 r, if 1t was ooen-en• e • 1iac111tv 

they would more inclined to not deal witn tnat product? 

MR. SHAY: They' • be more inclined to fin • a suost1tute 

for 1t. 

Suost1tute for 1t. 
;YJR. SHl-lY: Yes. 

SENATOR LESNIAK: If it's preaictaole all they WOUl • 
have to oo is measure the oreo1ctaole 1oss versus tne • rofit 

lt 

ecor-,om 1 cal 

if tney come out aneao, lf it were purely an 

dee is i or-,, 1f they were Just interested 1n max1m1z1ng 

orof1ts, tnen they may not looK for a suost1tute. 

MR. SHAY: Mr. Cha1rmar-,, I would r-,ot cnaracter1ze 1r-, a 

situation liKe this any employer as making a simple cost 
calculat 1or-,. I tninK they take in the trageoy 1nvolveo. 

SE:.NI-HOR Lt::SNIHK: Has tnat happeneo, thc•uqh, ir-, the 

past? 

MR. SHAY: l th i nK.--

SENAlOri LESNIAK: Cost benefit analyses nave been ma • e 
1n tnose instances. 

MR. SHAY: Yes, 1 t does, and when they can • reaic't 
their too-end liability as they can ur-,oer worKrnar-,s' corno. 

certainly baseo on a cost benefit analysis they're less iiKely to 

oe as 
they 

expeo1t1ous in taK1ng action and t1noing suost1tutes 

are wnen they can't oreo1ct the cost. Ir-, fact, 
as 

situations where it Just 1rnpacts upon employees it rnay, 
in those 

i r-, i act. 

Just become a cost of doing ous1ness tnat they can factor in as 

as they car-, any other cost. So they're less likely tc, act 
raoidly conversely witn the situation wnere they can't oreaict 
their costs and it does not oecome a cost of acing ousiness. 

laoor 

with. 

So it has a real impact in terms of our rnernbers and the 
orgar-,i zat ior-,s that I worK tor and that I arn aff1i1ateo 

SENATOR LESNIAK: With regard to toxic torts. 

MR. SHAY: Pardor-, me? 

SENATOR LESNIAK: You're talking about toxic torts. 

----""------------------------~.._.._.._.._.._.._.._~~--~~~------------------------------------------



a 1 sc, am 

orciblems 
raised 

MR. SH~Y: Yes. I n terms ot the coa1it1on 'tna't i.''n 

a r,,ember c,f, i tn i n1-t. that ar,yor,e who is aware or t ne 

of toxic disposals witnin our btate -- and ~'m corn anc 
and still live in tnis State -- understand tne 

tnat nave come out of the legal theory of Joint and severa1 

liability. We know that if we limit that legal theory tnat tor 

those non-Superfund designated areas where toxics are still a 
orc,bleri1, toxic disposals are still a problem, if 1r,dustry is YK•-: 

neld liable tor its cleanup, 

SENAlOR LESNI~K: 

ther, 

But 

i t I S Q O l Y-1 g t 0 

tnere arer,' t 

ta l 1 or, someor,e. 

any prooosals to 

change the Spill Fund tnat I know of. 

MR. SHAY: 1 oeg your paraon? 

SENAlOR L~SNI~K: ~here aren't any proposals to change 

the Joint and several 1iaoility asoect of the Spill Fund that i 

Kr,ow c,f so--

MR. SHAY: Nor,e tnat .i. w.r,c,w of ei t ner. 1 Just: --

SENAlOR LESNI~K: • Kay. 

MR. SHAY: --oelieve that the legal princio1es are tne 

same. f hat loss is going to tali on someone and i susoect tna~ 

it is either going to be the individual municioalit:y or tne 

taxpayer. 

We get bacK to testimony that: was earlier given £ 

fc,rget James' last name -- but the point that ne made. we ge-c 

down into the issue of Joint and several liability wn1cn I also 
concur with being the most difficult to defend in terms of its 

fairness, to have someone to have a Jury decide tnat someone 

is 10~ liable and may wind up paying 100~ of the Juagment. It 

Just strikes against the precepts of basic fairness. But the 

0O1nt that he also made was that the alternative to tnat is to 

have tnat oerson go without 90~ of the Juagment, the person wno 

1 s the i nr,c,cent v 1 ct i m, is more ur,f·a i r. ~r,d ur,t i 1 we cc,me •.HJ 

with a system tnat would meet that lacK ot fairness, an 

alternative tnat would meet that lacK of fairness, i tninK tna-c 

we have to continue to suffer under a legal theory of Joint and 

several lia • ility. 



What l' d liKe tne tnrust of my testimony to be 1s tc, 

get bacK to trie impact on trie indiv1auai, wnetner lt oe the 

individual employee, tne 'ir,oiviaual ur,ic,r, memoer, trie ind1viaua1 

sen 1 or, trie ind1vioual tenant, tnat these proposed reTorms are 

to have on the 1no1v1aual. we're not Just ta.l1<1nq aoout 

trie 1r,oustry. we're Just not talking aoout afforoaoil1ty ana 

we're ta.l Kl r,g about l lrtll ti r,g ava1 lab1 l 1 ty. 
cc,r,st it ut i ,:,r,a 1 

1r1diviouals. 

courtroom rignts that nave oeen enJoyeo by 

If we•re going to limit tnem, l tn1nK we ougnt to 

limit then, only after extensive study of the 1 r,dustry. 

proposals that have oeen out fortn in terms of looKing at 

lhe 

the 

cl aims, 

ground 

and 

tnat 

1n my prepared testimony l go over again the same 

Jay 

I 

over earl 1 er. to nave tnat 

1 nfc,rrnat 1 c,r,, tn1nH, for the Legislature to oo its proper 

rights 9 

i dor,' t 

ba 1 ar,c 1 r,g 

cc,rporate 
act, 

rignts, 

tnat is to oalar,ce ind1v1oual 

government rights, society rignts. 

th i Y-tK you can perform tnat oalancing act properly absent a 

data case. 

It the cr1s1s c,f afforda01lity and availao111ty 

continue to oe that, a crisis, tnen 1 thinK the Oest that we can 

do, and l th1nK we ougnt to oo it reluctantly, wc,uld be to taKe 

interim temporary measures until we collect and construct a aata 

case that would allow tnat balancing act to be done 1n a serious 
and a studied manner. 

others. 
otners. 

SENATOR LESNIAK: Well, nothing we oo 1s permanent. 

MR. SHAY: Some tnings are a little more permanent tnan 

Some things are a little more difficult to cnange 

And I think that since the industry itself, 1r, tnis 

cycle of low interest rates, is, I thinK, responsiole Tor putting 

out a lot of anecdotal evidence as to why tnese reforms snoulo be 

undertaken that a quid pro quo is timely. That is, if you want 

us to looK at limiting rignts that inoividuals present.Ly enJoy~ 
flatter, out the cycle or the impact of the cycle tnat the 

interest rates have, tnen i thinK it's particular auspicious at 

this time to also looK at the elements of a1sclosure, to allow us 

. 

' 



to stuoy exactly what kind of 1moact it would nave on T l ai;~en 1n~ 

tnose cycles out. Ano l thinK tnat woulo oe an aoorooriate and 

Justifiaole quid pro quo. 

SENATOR LESNIAK: wnat aoout-- 1 mean. it's nice t C• 

flatten cycles out. 

MR. bHHY: 1'm not sure tnat we can, out to mir11rnize 
it. 

SENA f O~ LESNll-lK: i'm not sure we can either out oKa y . 
minimize the--

well 

the 

MR. SHAY: PeaKs and valleys. 

SENA1·•~ LESNIAK: lnanK you. 

MR. SHAY: You're welcome. 

SENATOR LESNIAK: Peaks and valleys. You're ooing very 

witnout your prepared testimony, by tne way. ~ut wnat 1f 

end result is a cost that is still excessive and 

ur,a f foroao le? 

MR. SHAY: jne eno result of what, Mr. Chairman ? 

SENATOR LESNIAK: Of whatever we oo. 1 nere's 

excessive 1n terms of most covering. 

MR. SHRY: Tnen we go to Plan b. 

st 1 l l 

SENATOR LESNIAK: Gooo answer. Senator Caro1nale? 
SE:.NATOR CARDiNALE.: well, a couple of po1r1ts. One, in 

your prepared testimony you talK aoout the disclosures ano you 

have oeen somewhat critical of some of tne Dills that nave oeen 
introouceo in that regaro. I not1ceo tnat you oon't cr1t1c1ze 

2402. 

SENATOR LESNIAK: Is that your 0111? 

SENATOR CARDINALE: Yes. ~ut I'm prompted to asK a tew 

questions. We hear wnenever we talK to people, insurance 

commissioner types, people in government wno are 1n cnarge of 

rece1v1ng tnis information, I never near from tnem tnat tney 

can't get enough information. I hear from tnem generally tnat 

tney worry aoout having more information tnan they Know wnat to 

oc, with. l near trc,m tnem tnat 1f they nae all of tnat 

information and if they Knew wnat to do w1tn 1t, 

11/in 



l ine on it is so what ? 

nave ar,y teeth. 

Yc:11.1 k.now, 

SENATOR LESNlA~: Ser,ator, tna,:;' s 

Commiss i oner Merin's testimony was ,:;nis morning. 

I ney OOY-1 ' T, 

SENA TOR CARD1NMLE: Weil, 1 wasn't here tnis morning. 

I naven't reao it yet oecause it nasn't yet been typeo, bu,:; it's 

geY,era l ly true, ano l tninK tnat even he nas saio on a numoer ot 

occasions where l 've been present, ,:;nat ne really nas tel,:; -- ano 

before tnis Committee as a matter of fac,:; when ,:;he las,:; time ne 

was Commissioner tnat he rea1ly nas telt tnat ,:;ney've 

rea lly ,:; ne ability toge,:; any information unoer our existing 

l aws , oespite having introouceo one ,:;na,:; gives ,:;nem more ab1l1ty, 

that tney already nave the ability to get more information. Now 

you maKe some specific statements on the oottom of page two and 

go i r ,g c,n. 

MR. SHAY: Whicn part of my prepared we 
have twc, oeocumer,t s. Is tnis on my statement or the t i r,a l'"IC i a .I. 

oiscl o sure? 

SENATOR CAriDINALE: 1·nis is the oY,e. 

MR. SHAY: Okay. 

SENA.iOR CARDINALE: StartiY,g with '' f1.1rtnermore, " rnioc:Jle 

of the last paragrapn on page two. wnat is tnis information tnat 

speci f ically that you're referring to here, what information and 

wnat l aws are there that need to be cnanged so tnat information 
whicn is o f use to them would oe avai1aole and in a form, etc.> 

I 'd l ike to know what it is exac,:;ly that you're oriving at. 
MR. SHAY: Of what use it would be ? Okay. ) nere are 

the attorney generals of at least four states tnat 1'm aware oT. 

Texas being one of them, nave come to a conclusion, 

attorney generals nave come wrong l y, four states 

tnat the insurance inaustry nas withheld 

certa i n insured sectors not based on a need to withhold 

rigntly or 

tc, tne 

service. 

it. DI.it 

i l'"I a manner to create a crisis. We aon't know that because the 
way the insurance industry reports, ano l ' m r,ot an 
prot·ess i oY,a 1, my unaerstanaing is the way tne insurance industry 
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reoorts is that you can't te ll 

aay care centers as a oad 

i n this State whether 

risK or because 

t o insur e 

insurance 

inoustries 

amount of 

are not required to report that they've taKen in 

money from cay care centers and they have paid 

II X .,, 

II X ,. 

amount of money out in claims. 

6ENA~OR LESNIAK: I thinK the problem is the insurance 
industry can't tell. 

MR. SHAY: I think that's c o rrect. Now we oon't Know if 
the crisis, because it certainly warrants immediate attent i on 

when oay care centers can't operate oue to a lacK of availability 

of liability insurance-- But we can ' t tell if that lack o f 

availaoility, Senator, is based o n more money going out t h a n 

coming in or oaseo on the fact that it's a wonderful media 

attention getting oevice. Now I 'm not going to make any charges. 

I'm Just saying we have insufficient oata to come to that conclusi on. 

SENATOR LESNIA~: Or over reserves--

SENA l OR CARDINMLE: 

this witn you. 

Now, no l d on. I ' o l iKe to researcn 

SENATOR LESNIAK: Or o ver reserves or inaaequate 

reserves. 

MR. SHAY: Yes. 
SENATOR CARDINALE: I ' o J ust l ike to go int o this coi n~ 

a little bit witn you. I seem to get the feeling tnat you QO 

oeyond Just the media in your conc l usion because it isn't JUS~ 

oay care centers and it isn't Just birthing centers. I t isn'~ 

Just-- It goes through a whole area. Bars can't get insurance ; 

lots of restaurants can't get insurance -- liquor liaoi 1 i ~y 

insurance at all today in New Jersey, not for any price. I s it 

your oosition that situations s uch as that are simoly a 

conspiracy kind of thing, or that you susoect it's a consoiracy 

kind of thing that these companies have withdrawn totally trom 

that oarticular market, even thougn they were getting very, very 

hign oremiums from some of those before tney withdrew ? Do you 

think that they're making a business decision? 

MR. SHAY: I thinK that we l acK sufficient data to oraw 



a conclusion on it. You're asK1ng my wnat my op1n1on 1s. ~v 
opinion on that is probaoly mixed. In terms of tavern owners, 

mean we all Know what recent court oecis1ons have been 1n tnat 

regaro and if I was an insurer of a tavern I'o be scared to aeatn 
myself. Intu1t1vely i suspect that's correct. whether tnat's 
also correct, 
cer,ters. 

my 1ntu1t1on does not tell me aoout 

SENA10R LESNIAK: Factually, tnc,ugn, 

oay care 

th1r.-<. 

tnat' s cc,rrect. I don't thinK there nave oeen any recent, recen~ 
oecisions on tavern owners' liaoil1ty that nave exoanaeo 

liaoility. There may not be-- That may be the perceotion, out--
MR. SHAY: Certainly was my perception. 

SENATOR LESNIAK: OKay. I con't thir,K that's the case. 
That may be a better--

SENATOR CARDIN~LE: Perhaps you had--
SENATOR LESNIAK: Maybe--

SENATOR CARDINALE: Of why they're not wr1t1ng it at 

all. 

SENATOR LESNIAK: 

this testimony is clear. 

Well, you didn't asK it. But 1 thin .... 

What you're saying is you can't 

that JUOgment unless you have the information and we oon't 

the ability to get that information at the present. 

MR. SHAY: That's correct, Mr. Chairman. 

SENATOR CARDIN~LE: If you had the information--
MR. SHAY: Yes, Senator. 
SENATOR CARDINALE: And you founo out that at 

maKe 

nave 

JI X ~• 

Premium per unit of whatever alcoholic beverages would be serve•, 
it might be a good business decision for an insurer to continue 

writing that. What would you suggest we, as a Legislature, do 

with that information if we have it. 

MR. SHAY: If that's the business oecision I suspec~ 

yc,u wouldr,'t have to do anything. It would be wr1tter,. It would 

be available, maybe affordaole. But I oon't thinK--

SENATOR CARDINALE: I didn't say it was a business 

decision. I'm saying if we could come to a conclusion as a 



Legislative body after looking at these numbers wn1cn crooa • 1y we 

can't get for 100 years. 

MR. SHAY: Yes. 

SENATOR CARDINALE: But suooose we coul • ana we mace a 

determination tnat gee, if they Just raised the • rice anotner 40~ 

it would be a prof1taole ous1ness for an insurer to be 1n. 

MR. SHf-lY: 

SENAlOR wc,u le 

tner1 reouire t neM 

Or even if they didn't nave--

CARDINMLE: Hre you suggesting that we 

to issue the policies at tnat 40¼ 

figure? 
SENH -, OR LESNIAK: Wnat ne's saying is we 

would imoanel a grand Jury at that point. 

1YIR. SHAY: lt certair1ly would be alt err1at i ve. 
Senator, you Know, I thinK you're starting from a fatse oremise. 

I don't thinK it would taKe you 100 years to get it. ~ou require 

right now a lot of data collection that industry and laoor unions 

and coalitions and not-for-profit organizations comply with ano 

comply with willingly. I don't expect the insurance industry t o 

be any different. To get oacK to your ooint about wnat wo uld 

you--

SENATOR CARD I N14LE: No, no, r10. I 1.mderst aria wnat 

you're going to say oecause we've heara it all oefore, but l ' a 
liKe to hear how you'd aporoacn one otner thing that we near. 
And that is that oesoite the fact that they mignt be maK1ng 

money, an insurance company will pull out of a particular line or 
ousiness, oespite the fact that they have not experience• 1osses« 

that it's been profitaole underwriting in tnat line of business. 

because they cannot preaict the risK for next year. Si:, they're 

going to pull out of the ousiness because the risk is cnang1ng 

and the don't wish to-- And let me give you an example of wnat 

mean so that yoL1 car1 answer the qL1est ic,r1 aoeouatel y. Tne 

Westwood Boaro i:,f Education had an $800 premium last year for 

board memoers liability, $2 million limit. That's an actuai. 

Their premiuM this year for $1 million limit, whicn was al1 tney 

could get, was $3500. Now, their-- That's dead true. It's 1n 

1 



my a1str1ct. Tne insurance comoany was 1n tnat case. Ge~1eve. 

maKing a aecision tnat tney a1on't want the ousiness. 1t was no~ 

that they needed $950~. Tney 01dn't want the ousiness ana tne 

first decision that the ooard made was to tnrow out the pc, i icy, 

not renew it, but then tney oecideo tne needed a coara ano noooay 

wanted to serve on tne ooard if they couldn't have tne insurance~ 

so tney paid the premium. Now, the Justification oy tne company 

for not wanting tne ousiness, and tnat's wnat tnat means wnen 

they come with tnat Kind of a premium, is that they oon 1 t Know 

what the risK is going to be because there are new theories tna~ 

are being advanced witn respect to certain Kinas of suits tna~ 

are oe1ng orought against boards of education. ~nd they 01d, if 

you eliminated certain of those new theories, they aio offer a 
reasonaole premium whicn the ooaro didn't want, 

oeside the point. 

out tnat's all 

Now, nere's a company saying I • on't want the ousiness 

really at almost any or1ce except one wn1ch is absolutely if 

you were I, 1f we were private 1nd1viduals, woula nave to 

consider unafforoaole. The Board of Eaucation nas taxing 

autnority. It's not unaffordable to tnem, but nere is tn1s 

situation. Why does a company do that except that there's a very 

real oroblem that they're oeal1ng with? When I hear ~rom you 

and from the fellow who I was rude to a little earlier, I feel 

that you're not recognizing tnat aspect of the proolem, tnat 
there can be a real decision made oy businesspeople tnat l don't 

want this business because there's Just too many problems 

involved with it. And I don't want it. It's tc,o risKy evel'", as 

an insurance company; that's their ousiness is taking r1sK; I 

Just don't want the risk, and they pull out. I th1nK that's a 
very logical explanation. I don't th1nK you nave to looK for 

conspiracies. I tn1nK you Just have to looK at what's been 

happening. And if I were in the ous1ness of manufacturing 

thanK God, I'm not -- in the business of manufacturing anytning, 

out l coulon't tell what it was going to cost me, 1 thinK ~'o go 

out of that ousiness if I was producing any Kind of oroouct. 

J. l l 



1YJaybe I've even oone tnat witn the little cit of oental ous1ness 

tnat 1 was in. I couldn't tell wnat my cost was going to oe n ex~ 

year, wnat my income was Qoing to be next year in cer~ain aspects 

ano l got out of it. ~ut tnat's anotner ouestion. 

wny ooes your organization, certain groups ot peooie 
not recognize tnat tnis is a very real business oroblem ~ 

MR. SH~Y: Senator, the auestion 1s why oon't we 

recognize 1t as a very serious business problem, tnat's tne 

auestion. The question <sic> 1s we lack sufficient informat1or. 

There is not a data base out there that says l oon't Know 1f tne 

reason that the insurance industry came up witn a $9500 figure, 

to that scnool ooara that you Just articulateo, because it wanteo 

the meoia attention associated with it or because tney were very 

concerned about these new legal theories. I would want to--

SENATOR CARDINALE: lhere was no media. Tn 1s is as 

much at t er,t i c,r, as tnat darn thing has ever gc,tten. That's 
specic,us. lhere is no media attention. 

l"IR. SH~Y: Certai r,ly impacted upon a very 1 m oort a ·ri,; 

iegislatc,r, you. Now--

napoer,ed 

SENAfOR C~RUlN~LE: Only oecause the Boar• ~resioen~ 

to call me. ~no he only called me after they 01d tne 

whole thing oecause he was 1ncensea witn it. 

MR. SHAY: TnanK God he aio. 
SENATOR CARDlNALE: He didn't even call me to try to oo 

ar,ythir,g. 

MR. SHAY: But tnat particular scenario nas oeen 
enacted upon throughout this State and througnout the country. 

You know, I read the newspapers at least an average amount of 

time and have seen that time and time again. I can't maKe the 

charge. I can only make the charge that I lack sufficient 

information to make a decision. I would want to Know and I'~ 

not a businessman -- but I do know that the quality of my 

negotiations that I taKe part in, the quality of an aroitration 

tnat i taKe part in or a ooard case i taKe part in, the proouct 

of that endeavor 1s • irectly related to my preparation and my 

., r -·' 
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ability to gather sufficient information. 

In the particuiar case you Just cited 1 would want to 

Know from the insurance company what new legal tneories tna~ 

you're talKing about, wnere do tney stem from, wnere nave tney 

oeer1 er1act ed. and now nas 1t impacted upon a ooar• memoer in tne 
oast, eitner in New Jersey or in anotner state. 1 woulo want you 

to Justify to me your concern. If you can't, then tnat's 

sometning tnat you have to oeal witn as a legislator. if tney 

can't Justify tnat concern, tnen we nave to oea1 witn that. 

susoect tnat if they withdraw from certain segments, ana tnere 1s 

not sufficient data, or the data suggests that they snoulo not oe 

w1tn • rawing, tnen given the entrepreneurial spirit of this State 

and tnis company, somebody will fill tnat vacuum. In the 

meantime we may have to come uo with an interim measure to fill 

that vacuum, but it will oe filled. 

SENATOR CARDINALE: You see the third from the last 

statement that you made, that were this entrepreneurial filling 

of the vacuum, see, that I nappen to agree with. But l • on't see 

nomeowners insurance, for instance-- If someone was trying to 

nave an impact sucn as you're suggesting they're trying to nave. 

l would thinK that the insurance companies would consoire, if 

tney want to consoire on sometning, they cou1d conspire on 

nomeowners insurance. lney naven't got--

MR. 

or1 nomeowr1ers 

hear 1t. 

SHAY: I'm glad you mentioned it. 
insurance from one of our memoers, 

I've c;iot 
if yc,u'a 

a story 
liK.e to 

SENATOR CARDINALE: I see that companies are reducing 
the rates on homeowners insurance today, some of them. 1•ve 

seen those kinds of reports. And--

SENATOR LESNIAK: Anticipation of the Cardinale host 

1 i ab i l it y law--

SENATOR CARDINALE: Cardinale/LesniaK host liability, 

which is being played ping pong with. That's another story. But 

no. You see, 

er1umerat ed them, 

there are very real things and you've said 

certain specific Kinds of things, and they're 
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JUSt 

oroblerns 

profile tnir,c:is. i·c' S Obvious tnat tne r e 

tnat insurers are seeing witn certain tines of cusiness 

and it is in tnose lines of business tnat tney are eitner ou1l1n g 

C•Ut or rnaKing the price rioiculous, aosolutelv and utterly ar,c 
comoletely ridiculous ano illogical. 

MR. SHl-!Y: Senator, tnen i woulo want to Know--

reasc,r,. 

SENA TO~ CA~DINHLE: No ousinessperson aoes tnat without 

JYIR. 

was 

SHHY: 
nc,t 

l WC•U 10 

tnat -cnere 

to wny t na-c same 

a r,o a g a i n 1 ' m rna1-1.1r,g a perceo-c i ,::,n 

charge out 1 woulo want to know wny that same oercection was 
there when tne average interest rate was 18¼. wny was it 

tnere now when i-c's orooped 1~ percentage 001n-cs rnore? 
wou lo war,-c to Know that oecause l Know, and 1'm a layman, out I 

of no grea-c expansion of 1ega1 rignts or legal tneory tna-c Kr,ow 

nas ta Ker, o 1 ace. I oo know that interest rates have cropped 1~ 

001 n-cs. If the crir,ciple 1s, i r, fact, the prir,ciole, the 

orincicle was there at 18¼ as it 1s now at 8¼ 1nteres-c. 

SENATOR CA~DINALE: Yc,u oc,r,' t see an expar,sior, 

l1abil1ty in the courts over a period of time? 
tYIR. SHAY: In the pas-c -cwo years? No, sir. i oor,' -c. 

SENA TOR CAROINHLE: Hold c,r,. Insurance ooesn't worK on 

year one to year two to year three. insurance worKs on tne oasis 

of a many year trend. You oon't see a trend over the oast many 

years of an exoansion of liability as a or1nciole ot law? 
MR. SHAY: I w,:,u 1 d war,-c to-- tnat 

ouest ion. But I thinK the more imoortant question to asK is 

would want to look at -Che financials of the insurance comoan1es 
tc, find out if they've been adversely affec-ced b~ any 

if expansion Mas occurreo. 

SENATO~ CARDINALE: 
Because it an exoansion--

1' ve c,per,ed--

ex oar,s 1 ,::,.r, 

MR. SHAY: Because if ex oar,s i c,r, has c,ccurre• ano 

they've not been affected, it doesn't matter. 

SENATOR CARDINALE: Have the--

MR. SHAY: Is that correct? Uh, i' m scirry. 
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SENATOR CARDINHLE.: 

insurance companies, nave you not oeen ac!e to see tnoseJ 
SENATOR LESNIAK: Go ahead. Beat nim up, go aneaa. 
SENATOR CARDINALE: Oh, I ao:,Y-1't tn1Y-11-<. he's bea,;1y-,g me. 

MR. SHAY: I'm certainly not trying to, Senator. ;ust 

trying to answer your questions. 

SENATOR CARDINALE: have those reoorts, 

reoorts, the overall prof1tao1l1t1es of insurance comoanies. nave 

you seer, those? 

tnat 

MR. SHAY: 1 quote tnem in my prepared testimony 

" Bests" aY-10 t ·r,:,r,1 
Yes, 

the Insurance !nformation lnst1tute. See 

accord 1 Y-1 g 

'f>l':::1.7 

page three, 

t ,:, ' Bests' 
b 1 111 Ol'I 

1 ast oaragrapn, "·rne 

of December '8~ nae 

l l'I 1985, -cne same 

same cc,mpan i es 

ar, 1r,vestment 
com pay-, 1 es tha-c 

accoro1nq to the lnsu~ance Intorma-c1on 

capital ga1Y-1 ,:,f $5. 3 0111 lC•Y-1 last year"--

Inst 1 t ute realized a 

SENATOR CARDINALE: 

still prof1taole. 

Okay, so you agree tnat they're 

SENATOR LESNIAK: Wait a m1Y-1ute. But tnose numoers 1n 

a.no of tnemselves oon't mean anything unless you relate them to 

return on equity and is no't the bottom line return on equity> 

MR. SHAY: Absolutely, yes, 1t 1s. And we aon't have 

suff1c1ent detailed 1nformat1on to get at that. 

SENATOR CARDINALE: No, out I oo think you have an 

awful lot of information and some of 1t Mas been suomitted ,;o 

this Committee ano other committees. The question is that there 

is a steady upward treno in profitability of insurance companies~ 

and that's not the proolem. And the insurance companies naven'~ 

maintained that. I hear peoole, certain organizations always 

001nt1ng out tne insurance companies are making all tn1s money as 

if tney oiscovered it. Tnose are the reports by the insurance 

Tnose are not the reoorts from-- You're quoting tram 

their ouol1cat1ons. Ano they've given us that informa.~1on. too. 

But that's not tMe question. 1·he question is w1tn a continuous, 

regaraless of 1r,terest rates, upwaro movement 1n tota1 gross 



aoliar orofits oy the insurance ind ustry, tne1r • u1 l1 nq OG ~ _ 

certain lines ano the otner eTfect 1s tne ettect on tne co~ sumer . 

tr.at i 

we're 

tnougnt y,:,u 

ultimately 

were supposeoly worKing 

supposediy worKing tor. 

tor nere, ano 

; ne et ·rect 

1 i:;r,ir,-t. 

cons ,_trner is tnat in order to continue to fun• tnose orof1ts tne 

crem1urns nave gotten to tne 001nt wnere tney're naroly atforoa • .e 

tor most peoo le, and even oeoole wno aon't cay orerniurns 

airectly are oaying ror tne pro• ucts tnat tnose oremiums are ar, 

essential comoonent in terms of the cost. 

Ll::.SNI HK: Senator Car• inale. yo1.1' ve J. earr,ea 

some economics over the last year. 

SENATOR CA~DiNALE: i knew a iittle economics, Senator1 

orobaoly oefore you got your law degree. 

why there isn't recognition--

~ut i • on't understano 

MR. 

oecause we 

ShAY: I exolained tnat t,:, y,:,u ouite 

don't nave sufficient information to come 

tnat tnat is the ao • ropriate realization. 

simply, 

tnat 

lr, order 

come t ,:, tnat realization you have to 1-<.now li tnat 

oremium oears any resemo1ance to a cost/risK analysis. 

grass rigures containe• in tne reports. 

You nave 

CA~LJ l Nt-lLI::.: Let me cnan • e tnat into a 

nypothet1ca1 situation. 

M~. SHRY: Okay. 

oefore you do that? 

Can .( r i r, i sn my ar,swer, t n,:,ugn. 

SENATOR 

said it before. 

CARDINALE: 

MR. SHAY: Okay. 

SENATOR CARDlNALE.: 

ouestion that I'm asking. 

I know wnat your answer is. 

~ut you're not answering tne same 

MR. SHAY: I thought--

SENATOR CARDINALE: 

i'm tryir,g. 1 tnought 1 was. 

Tnat's my problem. You're no~ 

answering the same question tnat i'm asK1ng. 

~R. SHAY: Pernaps 1 misun• erstooo tne • uestion. 

bEN~ YG~ LARDlNHLE: My question is tnat as a oractica_ 

matter the $9~00 could Just as well nave oeen, ·· We '"',:,n' t iss, .. e 



•,:, l icy, 

ous1 ness. 

n, e 

MR . ShHY: 

cornoany was s21.y1nq, l con't 

Tn en wny oi • n 1 t tney say tnat J .... nv ciG .;-,ev 

say, 

say , 

" If you pay me 1 1 11 ta~e itJ ·' wn v • 1on't t n ev 

St:.l 'lH I LI r( CA r<.u :i. i\lHLI:::. : 

St:.NHIUH CHr<D J. i\lHLI::.: But tn at 1 s s,:,rne't 1 mes a 

ousi ness, al 1 of cus1ness -- you saio you were 

• •.ts i r,essman. 

1-<'.ir,• S 

1' ve been a ous1nessrnan 1n many cittere~t 

Hr,• one way 1 would reJect business is rigure out wnat 1 

way 

areas. 

snou i:; 

cnarge and out a orice 10 times as mucn on it. if a oatient came 

into my office tnat i 01 • n 1 t want to see i might say to tnem, h t' .. 
JUSt I woula oe more 1iKely to Just say 

t,:, tnat oat iel",t, " Loor<., mayoe y,:,u sn,:,ula go see s,:,meone else, ou't 

you want me to han• le it, it will be more exoensive than 

you g,::, to see someone else, so wny ac,l", 1 t y,:,u g,:, see somec,ne 

else ?" if they really pressed me I might out a nurnber 

" n,,::,re exper,sive " that was tc,tal iy ar,d cc,moletely irrat ic,r,a1, ar.c 

I Kr,ew that, in effect, they wouldn't have it done. i-ir,a if tney 

did, you know, then I wouldn't Know what I would do next. 

MR. SHAY: You woulon't nave any cnoice, Senator. 

Senator Cardinale-- On, 1 ' m sorry. 
SENA.f'O R CARDINRLE: Bi.tt that's wnat tney•ve 

Dc,n' t you see? They've saio in tne Tace of wnat you 

abso lutely irrational and unreasonaole Klnd of situation 
said, "We don't war,t the ous1l"1ess ... 

say lS 

MR. SHAY: No, Sel",ator. l oion't say tnat. 1 saia 

l ack sufficient 1nformat1on to come to that • iscernment. 

SENATOR CARDINALE: Isn't 1t sufficient information to 

~now t~at someone in ousiness for a profit motive that 

oon't want the ous1ness. 

:viR. SHAY: 

be 

If they're 

if they're going to 

tc, 

mar<.e a 

says, 

ma1-<.e-- One 

snort-tern, 

sacrifice for a long-term gain, tnen i ~ninK ~nat's a very gooa 



~~s1ness aec1s1on. 

~0 s1ness cec1s1on. 

an • ex::i1,:. r e 

~nat: tneory w1tn you, wit:. t:.e 1ncu1gence of tne Sna1rman • ecause 

:-, 1s 1 s rea.Liy the issue t:. at we are :;;o ;. ng to nave 1;0 race. v1r. 

0~:. a 1rrna ·.-·, . 1 t 1 s -cne 1ssue we' re go 1r-,g to ,7ave to face. 

Do you tn1n~ tnat tnese c l ever cus1nessoeoo l e wno Gave 

cons::i1rec w1tMout any overt ev1oence tnat tney 7ave conso1reo--

tih~Y: T~at's a charge 1 nave not maoe. 

SE~~ 0~ CA ~D lNHLE: ~nere are oeoole wno oe11eve tnat. 

anc tnere are ~eoole wno are ma~1ng tn ose Kines of cnarges. 

·c,,ere 6re oeoo1e are ,:ne Htt:ornev 

1 nvest- 1 ga-c e. 

/Y1f<. S:-1i-<Y: Yes. 

Sc '\lA ·, Ct ~ d::SN l Hi-',: I nc~uc1ng the Senate wn1cn aoorovea 

~e as~eo tnem to go 1 nvest i gate. 

c1dn't say tney 1 re C0)'"1SD l r 1 Y-1g • we asl-l.ec 

1nvest1gate. 

Si::.:"~•- : C: ri Lt:: SN l Ar< : l\lo, ou-c as"'.ec ,:r;em to 1r-,vest 1 gate. 

we as1-1.eo tnem to 1 nves-c 1 qat e. 

we're Just i 1Ke ni m, we sa1O we want -che 1ntormat1on. 

;viR. Sr-tAY: we agree. 

St::NH -:- O~ CARD I i\if4LE: You say lor-,i;;i-term oenef1t, 

th1~~ ~na~ you mean if we cnange the tort laws an• tnere 1s 

oecreased ~ayout on the cart of the insurance comoan1es, ~nen 

tne1r orofits are going to go uo. You oon't th1nK tnat we're 

going to have entrepreneurs witn1n tne insurance • usiness cut~1nc 

the oremium to get a O1gger market snare? 

MR. SHAY: Ser-,ator, 1 t' s my underst an• 1 ng as a .i. ay 

tnat tne insurance 1noustry is one of two 1 r-1O us-c r l es 

~his nation tnat 1s exemoted from antitrust 1egis1at1on. 

S~NA TO~ CARDlNHLE: i'm not talKing aoout ant:1-crust. 

:'m talK1ng aoout -che en~reoreneur1al soirit. 

SEN~=rroR LESNIAK: In certain asoects tney are 
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fil e rates t,:,getner, wn1cn 1f tney were a caso11ne c,:,rno a r y 

tney woula go to Jaii tor. 
~R. SHAY: Hn• excnange 1nrormat1on. excnange actuar1a. 

:. -r·,rormat ion. 

SENATOR LESNlHK: 

colluding to set rates, 

f' 1 l 1 r,g ourooses. 

SENATO~ CARDI~HLE: 

exernot i"r"'C·-_7 

otner tnan Tor tneir rate 

uniess we nave l aws wn1cn oreven~ 

tnem from lowering their rates, wnicn--

lYlR. SHRY: No. 
SENATOR CARDiNALE: I have no assurance. 
,v1R. S HAY: I oo Know tnat we won't Know wnat impact 1c 

nas on premiums unless we get the Kina of detailed oisclosure 

that we're looKing tor, ana t oon't understand wny we oon't want 

tnat Kina of detailed disclosure we asK for trom oractically 

every otner ousiness segment and iaoor segment 

tnis State. 

S~NA ~OR CARUiNHLE: i soonsoreo tne 

Geta1led exoosure. 

001 r,g ous1r,ess 1r1 

0111 to get them as 

;Y\R . SHRY: 1 woulo even go beyond wnat you asKea Tor. 

Ser1ator, 1n y,:,ur 01ll. 

SE:l\iATOf< 

Senator Car• 1nale? 

U:.SNIHK: Arer,' t we going tar afiela 

SENATOR CARDINALE: well, I tn1nK now tnat 1 

wit h yc,1.1 ar,• we are, and 1 con't tn1nK there's any 
oursu1ng it any further because--

SENATOR LESNIAK: Okay. ~ny further comment? 

nere~ 

agree 

to 

MR. SHAY: One last comment. Since we con't Know wnat 
t h e impact will be on premiums, the industry will not say wnat 

its belief is upon tne impact. We know tnat tne industry 1n 

conJunct1on witn various oepartments aoing stuoies on it 

come to any conclusions from their own exoerts. we aon't Know 

wna~ tne impact will be on affordability, ano we • on't Know wnat 

tMe imoact will oe on availability, out we certainly can 

conclusively come to a realization wnat tne imoact will oe on 

;_ l -~ 



'il'"i CJ.V l C: Ua i s. l JUS't ~o u~ • move o ne more -c 1 me to 

W l tl'l as r11ucn detaileo 1 n r orma t 1on to -.:r y 

-'i nc of orooable r ange of -c n e 1moac-c w 1 l .i oe ,: ,r , 

af forcao1 :L 1ty 

l 1'1 G 1 V 1 C, 1_1 a l • 

COY-IC ! :_\Ced. 

Carcinale. 

ava 11 ao1l1ty oefore we impact on 

~ nanK you verv mucn. 

Tnan~ you very mucn tor y our courtesy . 

, nar-,r<. yc,u very rnucn. Hear ing 15 

~n anK you t or st1cK1n g 1t out. i n ar-11•<. you. 

(HEARING CONCLUDED> 
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SENATE JUDICIARY AND LABOR, INDUSTRY 

AND PROFESSIONS COMMITTEES 

JULY 30, 1986 

Senators O'Connor and Lesniak and committee members: 

Thank you for inviting me to speak today. I have 

been asked to discuss the background and causes of the 

commercial liability crisis. 

Those causes are many and varied. 

When I first became Insurance Commissioner two 

years ago I was appalled at the quality of insur~nce 

regulation in New Jersey. To my dismay, I later learned that 

the situation in New Jersey was comparable to that which 

exists throughout the country. Our department is in the 

midst of year two of an anticipated six year effort of 

getting the type of computer equipment that will enable us to 

do a better job of regulating the industry. The National 

Association of Insurance Commissioners is beginning to move 

towards a more comprehensive system for examining the 

financial viability of the insurance industry. This type of 

regulatory effort is long overdue, since more effective 

regulation and greater access to information might have been 

instrumental in avoiding, or at least ameliorating the 

effects of, the current crisis. 
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The insurance industry is, in my opinion, most 

responsible for the current crisis. The industry-based 

causes are basically eight in number: 

1. The price war among major carriers from 1980 

to 1984 fueled by the unprecedented rise in 

int~rest rates at the outset of that period. 

2. The fear among larger companies of loss of 

market share which would be the result of being the 

first to back off from the price war. 

3. The industry did not react properly to the 

trend towards higher liability protection costs 

( court awards) . 

4. Smaller companies continued the price war in 

order to generate cash to pay claims on previously 

written, underpriced policies. 

5. Ineffective State regulatory schemes limiting 

the ability of State regulators across the country 

to direct insurance companies to raise rates and 

force consumers to pay higher prices. 

6. International economic impact of currency 

exchange rates on alien reinsurers who must pay 

U.S. claims in U.S. currency. 
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7. Dislocation in the re i nsurance market . 

8. Abandonment of internal management controls on 

the underwriting process, lack of actuarially based 

pricing, and failure to incorporate risk prevention 

measures into the risk acceptance process . 

The industry has lived through many up cycles and 

down cycles and will live through many more, long after we 

have left the insurance scene. But the excessive competition 

of the last few years far exceeds anything that the industry 

had previously experienced. Regulators and members of the 

industry must work together to take those steps that will 

lead to some containment of the business cycle. 

This cycle itself is absolutely frustrating to 

consumers and non-insurance professionals . When the 

industry is in a crisis stage of the cycle, it sees huge 

underwriting losses, destructive pri ce competition, and the 

risk of major insolvencies. To the consumer, however, this 

is not a crisis - just a buyers market, characterized by full 

availability and inexpensive rates . 

As the industry comes out of the crisis stage it enters 

the up-turn stage in the cycle. This stage is seen by the 

industry as encompassing increased revenues, higher combined 

ratios and a lower average risk. But this upturn to the 

insurance industry is seen as the crisis stage for the 
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consumer, where the insurance market is characterized by 

lack of availability of some lines and rapid price increases 

in all lines. 

While it's simple to describe the cycle in a 

general fashion, it is difficult for the consumers to 

understand why it has to happen. 

Nor can consumers readily understand industry 

accounting, which for the first time is being closely 

scrutinized by the public. 

For example, the property and casualty industry 

claimed an underwri_g.n_g loss in 1985 of about $25 billion. 

That figure was arrived at by subtracting claims and expenses 

from premiums. However, in 1985 the property and casualty 

companies realized over $19 billion from their investments. 

Thus, the operating loss was $5.5 billion. After the 

industry realized profits from investments that had been 

sold, and accounted for tax refunds, the balance sheet for 

1985 showed a $1.57 billion profit, not a $25 billion or 

even a $5 billion loss. While the underwriting st~tistics 

may be accurate, they are insufficient, standing alone, to 

accurately describe profitability. In using them to explain 

to the public the gravity of the situation, the industry has 

exposed itself to criticism for attempting to mislead the 

public. 
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Now I am not suggesting that all is well in the 

insurance industry because it is not . The number of 

insurance companies that are failing , the poor return on net 

worth in the recent past and the fact that companies who are 

supposed to be in the business of writing insurance aren't 

doing so, clearly indicate that problems exist. Underwriting 

losses, opera~ing losses, combined ratios and insolvencies 

all reached record levels in 1984. 

Also, the loss experience of self-insureds mirrors 

the loss pattern of the companies, and is inconsistent with 

allegations that the current crisis is a complete fabrication 

by the industry. A casebook example of one self-insured, New 

York City, illustrates this point. Numerous sources, 

including the Cuomo Commission Report document the increase 

in the dollar value of the average personal injury settlement 

for the City. 

One insolvency can have a devastating impact on 

market conditions and policyholders . State Insurance 

Commissioners traditionally view as one of their most 

important functions the avoidance of insolvencies. Yet, try 

as we might, New Jersey policyholders have experienced the 

rehabilitations and/or insolvencies of 16 out-of-state 

companies in the past two years. Countrywide, 501 companies, 

including several in New Jersey, are already experiencing 

financial troubles in 1986. 
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To me, one of the most interesting aspects of the 

insurance side of the crisis is in the reinsurance and 

surplus lines market. 

Property-casualty insurers are finding that some of 

their reinsurance is uncollectible because of financial 

troubles withjn the reinsurance industry. Over the past two 

years, 20 reinsurers have failed and another 70 have 

withdrawn from the U.S. market. The failure of the Mission 

Insurance Group in California has severely impacted certain 

companies. 

Most Americans who have heard of Lloyds of London 

know about it because of a celebrity policy they may have 

written. Bud Abbott and Lou Costello once took out a 

$100,000 policy with Lloyds that stipulated payment if anyone 

in their audience died of laughter. 

People are not laughing at Lloyds' celebrity 

policies anymore. 

Lloyds has been shocked in recent years by a 

succession of losses and scandals unheard of in the history 

of that syndicate. For example, Lloyds was defrauded of more 

than $1 million in losses on slum property in the U.S. 

Lloyds was hurt when a warehouse in the Netherlands burned 

down destroying $14 million worth of butter that Lloyds had 

not realized was in one location. The sinking of the 
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supertanker Amoco Cadiz off the coast of Brittany led to 

claims of more than $2 billion. It was also discovered that 

some of the leading members of the Lloyds' syndicate had 

misappropriated money, and had reinsured risks with 

non-Lloyds companies that were clearly undercapitalized. All 

of this has led, in the past few years, to a restructuring of 

the Lloyds' syndicate . New operational and disclosure rules 

for Lloyds brokers and underwriters have been instituted. 

Clearly, all of the troubles that Lloyds has had cannot be 

divorced from the situation with which we are confronted in 

the U.S. Almost half of all of Lloyds' business is done here 

and in certain specialized areas, some 2/3 of particular 

lines in the U.S. are dominated by Lloyds. With the 300 year 

old Lloyds syndicate reeling from such events, it is no 

wonder that our market has been impacted. 

What changes in the insurance regulatory scheme 

should be made to minimize the effects of the insurance 

cycle? The report on liability insurance issued by a 

special commission appointed by Governor Cuomo found six in 

number: 

1. Introduction of flex rating. New York has a 

"file and use" system for commercial lines and a 

"prior approval" system for personal lines (auto & 

homeowners) . 

2. Strict regulation of notice of cancellation 
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and non-renewal. The Commission recommends that 

New York enact legislation similar to the 

cancellation regulations enacted in New Jersey. 

3. Establishment of an insurance consumer 

advocate funded by an assessment on the total 

revenues from commercial insurance lines of 

insurers. Our Public Advocate currently serves 

that function. 

4. Strengthening the Insurance Department by 

increasing the staffing and equipment needs of the 

Department . New York's Insurance Department is one 

of the largest in the country and is already more 

advanced than New Jersey's Insurance Department . 

We are committed to improving the Department and I 

personally want to thank the Governor and 

Legislature, particularly Senator Weiss and 

Assemblyman Villane, Chairs of the Appropriation 

Committees, for their help. Through these efforts, 

the Department's budget has increased from $6.1 

million in FY'83 to $10.7 million in FY'87 . 

5 . Increasing the availability of public entity 

liability insurance by giving the Governor the 

authority to create a market where none exists. 

Suggestions include strengthening the market 

assistance program; creation (by legislation) of 
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the authority for the Governor to develop a 

reciprocal insurance association for local 

governmental entities; and creation of stand-by 

authority in the Superintendent of Insurance to 

implement a joint underwriting association to 

compel all commercial casualty insurers to write 

pubJic entity liability coverage in New York. The 

Commission also recommends creation of the 

authority to permit the State Insurance Fund, which 

now provides workers' compensation and disability 

coverage, to enter either the public entity market 

or a broader commercial market acting as a primary 

insurer or re-insurer. As you know, a MAP was 

instituted in New Jersey last month. 

6. Mandating that the Superintendent of Insurance 

in New York conduct a study as to the financial 

effect on insureds if insurers were to treat New 

York public entities as a separate class for the 

purpose of setting rates. 

All of the above recommendations, if implemented 

prior to the current situation, would have enabled regulators 

to deal more effectively with the periodic changes in the 

insurance marketplace, especially as they affect public 

entities. None of them, however, are designed to have an 

impact on the underlying costs of providing insurance 

protection. Completely separate and distinct remedies, 
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lumped together under the rubric of "tort reform'', have been 

offered to address the cost problem. 

You are all aware of the interest in tort reform 

that is sweeping the country. 

The. Cuomo Commission Report found that the bulk of 

the surge in liability costs was attributable to noneconomic 

damages (pain and suffering, mental anguish, etc.) It found 

that this growth was not solely a function of the presence or 

absence of insurance, but rather a reflection of the laws and 

mores of society. 

Regarding civil litigation, the backlog in the 

court system is more attributable to criminal and civil 

rights cases than to personal injury trials. Nevertheless, 

the New York Commission decided that changes in tort laws as 

a means of restraining the increase in the cost of liability 

protection are necessary for three reasons: 

First, the central source of the cost surge is the 

increases in the incidence of large to very large claims. 

Although these claims total less than 10% of all claims, even 

a sm~ll expansion in this area would spur cost acceleration. 

Second, there is a tendency to raise the number of 

dollars that Americans feel are necessary to compensate a 

given example of intangible harm. When insurance is 
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available, a jury's desire to provide the most assistance 

possible is great. 

Third, many large claims involve significantly 

increased transaction costs. Resources to be drawn upon 

include doctors, professors, jury behavior researchers, 

accountants, design engineers, and others. The Commission 

estimated that these overhead costs could consume as much as 

two-thirds of the money expended to handle certain types of 

cases involving masses of claimants. In fact, A.M. Best 

found that the costs of claims increased 63% over five years, 

while the cost of living increased only 38% and premiums did 

not increase at all. 

The Cuomo Commission reinforced this view. 

"It must be added that these factors will be 
reinforced unless there is a slowing in the 
succession of new legal doctrines and 
reinterpretations of insurance policy language that 
have the effect of expanding civil liability. This 
is particularly true where commercial and public 
entities are concerned. 

All in all, in our judgment, the evidence available 
strongly suggests that we haven't yet seen its 
peak. When the City of New York projects that the 
outstanding claims against it that were filed 
before June 30, 1985 have a projected payout value 
of $1.5 billion -- or nearly 13 times the City's 
current annual payout -- it is difficult to see 
anything but higher costs ahead unless the legal 
environment is changed." 

Those who oppose reform of our tort law system 

insist that the insurance industry does not have enough data 

to support the increased premiums of the last few years, that 
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the focus of reform should be on the industry, not on the 

judiciary. The industry, however, is struggling to keep up 

with court opinions that constantly expand the nature of the 

insured risk. (See comments of Cuomo Commission at Exhibit 

A.) In the light of cases such as Jackson Township, past 

claims data is of more limited value in the forecasting of 

rates and pre~iums. While Jackson Township and some other 

cases that broadened the traditional contract of insurance 

have been reduced or overturned by the Appellate Division, 

others have not. For example, the Jackson Township case 

drastically expanded the meaning of the term ''occurrence" by 

defining each day of pollution seepage as a separate 

"occurrence". Thus, the occurrence limits contained in the 

policy were rendered meaningless, and the failure of the 

insurer to insert an aggregate policy limit resulted in a 

huge liability award. Although the amount awarded was 

reduced on appeal for other reasons, the principle enunciated 

in the decision remains, forever changing insurance contract 

law. 

In another case, the New Jersey Supreme Court in 

Beshada has determined that strict liability encompasses 

liability for product defects undiscoverable at the time of 

manufacture. Although the effect of that case has been 

limited by later decisions, it illustrates the significant 

impact that the court system can have on insurance costs. If 

a company cannot determine the potential danger of products 

it manufacturers, how can an insurance company set the amount 
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of coverage necessary to pay losses associated with those 

products? 

Tort reform opponents also claim that tort 

liability provides a system of justice which holds the 

wrongdoer responsible for his actions. But this argument is 

unrealistic because plaintiffs are not generally compensated 

by the perpetrator of the incident but rather by the 

insurance system itself. In other words, all insureds, not 

just the defendant, are held respons i ble . 

The tort system, as it currently exists, provides 

haphazard justice to ·the plaintiff and penalizes society as 

much as it does the defendant in the individual action . When 

a municipality or governmental entity is held liable, tax 

rates go up . When corporations buy more and more insurance , 

products become either more expensive or less available . 

The system is arbitrary in that similar victims often 

receive totally dissimilar results based upon everything from 

the talents of the lawyer, the composition of the jury and 

the location of the lawsuit . 

Various studies have found that urbanization is one of 

the greatest indicators of both frequency and severity of 

claims. Given that we live in the most urban state in the 

country there is no wonder why the tort crisis hit New Jersey 

sooner and harder than it did the rest of the country. 
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The tort system is expensive to operate in 

comparison to other compensation systems. It has been 

est i mated that products liability, asbestos, and medical 

malpractice plaintiffs only receive approximately 30% of the 

liability insurance premium dollar. I have attached to my 

testimony a list of tort reform actions taken by various 

states. The New York Commission also produced a 

comprehensive discussion of these issues. 

I have attempted to highlight the many and varied 

factors causing the national insurance crisis. Let me now 

bring this discussion home to New Jersey. 

Last fall, Governor Kean issued an emergency 

regulation - the first of its kind in the country. Insurance 

companies were terminating coverages at an alarming rate in 

almost all insurance lines. That regulation was adopted as a 

stopgap measure designed to preserve existing insurance 

coverage. 

The regulation has been recently modified to 

eliminate personal and surplus lines from its scope. In 

recognition of the reinsurance ·availability problems 

mentioned above; insurers are not obligated to renew existing 

policies with similar coverage. Also, prior approval of 

company underwriting guidelines has been replaced with 

concurrent or subsequent approval. Despite these changes, 
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the New Jersey regulation is still the toughest such 

regulation in the country. 

Significantly, the recent regulation permits the 

formation of a MAP. Under a MAP concept, companies agree to 

return to a market from which they had begun to retreat and 

accept on a formula basis good risks otherwise unable to 

obtain liability coverage . Right now, the MAP is authorized 

to handle municipal liability insurance, insurance for day 

care centers and liquor liability insurance . It began 

operations on June 3, 1986 and takes six to seven weeks to 

place coverage since its initial efforts are toward 

preserving coverage with the current carrier. Recently, a 

hotline was added to assist agents in placing other lines not 

now covered by the MAP. 

I would like to briefly address two other issues 

before concluding my testimony . 

We recognize that conspiracy allegations have 

arisen questioning whether industry losses are contrived to 

foster tort reform. The State Public Advocate has asked the 

Attorney General to examine this issue, and I intend for my 

Department to contribute its resources to this effort. I 

must point out, however, that the federal government has not 

relinquished all antitrust regulatory oversight to the 

states. In fact, the Clayton and Sherman Anti-Trust Acts 

continue to prohibit any acts of, or agreements to, boycott, 
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coerce or intimidate. Two United States Supreme Court cases 

have recently upheld the right of the federal government to 

examine these areas. 

New York's Cuomo Commission was asked to study this 

issue and reported as follows: 

"We· have found no evidence of any conspiracy, nor 
do the size and competitive nature of the 
property-casualty insurance market lend themselves 
to a plausible threat of effective conspiracy. 
Moreover, if there were any such conspiracy, one 
would expect it to be most determined to hide 
financial improvement during this period, when 
legislative consideration of tort reform is at is 
height and whatever pressure could be exerted would 
presumably be most productive. Yet, it is at 
precisely this juncture that reports of financial 
improvement are beginning to appear. 

Our judgment in this matter is further reinforced 
by the fact that, though purveyors of the 
conspiracy theory usually identify overreserving as 
the principal technique for distorting results, the 
opinions of those engaged in close regulatory 
scrutiny of the industry, particularly here in New 
York, are uniformly to the effect that there is a 
serious problem of inadequate reserves against 
losses, not an excess of reserves. We cannot 
totally rule out the possibility that the members 
of a closely regulated industry would risk severe 
penalties by misstating their financial condition 
to regulators, auditors and taxing authorities, but 
in the absence of any evidence that such massive 
violations have occurred, we regard the probability 
that they have as extremely low." 

It is difficult to argue with the logic of the 

Cuomo Commission on this matter. I promise that the 

Insurance Department will vigorously assist in this 

investigation, but urge you not to delay other reforms 

pending the result of that review. 

Is there a role for the federal government in the 
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regulation of insurance? I think so. The federal gov ernment 

can be particularly helpful in establishing and collecting 

necessary data on a uniform basis . In addition, the federal 

government can assist in cost avoidance in various lines of 

insurance by taking action individual states cannot . For 

example, no-fault automobile insurance costs could be lowered 

by the mandat_ory inclusion of air bags in passenger vehicles , 

as well as a required upgrading of crashworthiness 

standards. There is also a federal role in policing 

interstate crime (stolen cars, etc . ) 

But, should the federal government assume the 

entire regulation of insurance? I think not. Every state 

insurance market is different, as demonstrated by the many 

and varied state responses to the insurance crisis . In 

addition, when the Congress was initially discussing whether 

the states should retain the power to tax and otherwise 

regulate the insurance industry, it coupled "regulation" with 

"taxation". According to a 1979 General Accounting Offic~ 

document, the House of Representatives Report issued at the 

time the McCarran - Ferguson Act was passed noted that the 

South-Eastern Underwriters decision by the Supreme Court 

which ruled insurance was interstate commerce and, therefore, 

subject to federal regulation also casts doubt on the state's 

power to tax insurance companies . If we were to relinquish 

state control, we may also b~ asked to relinquish the tax 

monies provided to the states through insurance regulation . 

I don't think that New Jersey is ready to transfer to the 
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federal government the $150.5 million in insurance taxes and 

fees it receives annually. 

What is to be done about this crisis which impacted 

every line of commercial insurance? No single answer is 

acceptable. Tort reform alone is not the answer; it only 

affects the l~vel of costs. It will do nothing to prevent a 

return to lack of availability and/or the cycle swings which 

greatly affect the market. Instead, reforms are needed to 

temper the cycle and foster the kinds of regulatory 

mechanisms that can detect industry problems at the embryonic 

stage. 

Specifically,in addition to tort reform, I am more 

inclined to opt for a combination of some of the elements 

proposed in the Deregulation Report issued by the New Jersey 

Department of Insurance in April, 1986, with the flexibility 

afforded by the flex rating system similar to that recently 

proposed to Governor Cuomo. This combination would give New 

Jersey the ability to better monitor the adequacy or 

excessiveness of rates, while providing the Department with 

the power to act in the public interest. 

In addition, I agree with the recommendation of the 

National Association of Insurance Commissioners for all 

states to strive for legislation granting Insurance 

Commissioners standby authority to establish joint 

underwriting associations for unavailable lines. Alternate 
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compensation systems for certain lines of insurance is an 

issue that I will also take under review . 

In sum, I wish to reiterate that, just as there is 

no single cause to our insurance crisis, there also is no 

single solution. The causes and solutions are varied and 

complex. I stand ready to work with you to fashion 

legislation to meet the insurance needs of New Jersey 

consumers. 

Thank you for allowing me to share some of my 

thoughts with you today. 
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E:GE3I:' A 

The ~ent=al issue in t=day's-~ebate, however, revolves nc: 
arounc insu=ers' views but ar=und the presence or absence c: 
decisive empi=ical evidenca. Wha: is the established quanti:a-
tive linkage bet~een t=rt la~ changes, on the one hand, and tje 
availability and a!:or=abili:y cf liability insurance on the 

The sher: answer is that c~==ently there is no reliac:e 
resea==~ tha: es:ablishes a precise auantitative linkage be~~een 
mcci:i~a:ions in the civi: justice system and the effects en 
insu=ance ma=kets. ~here is substantial evidence to the e:=ec: 
tha: sue~ a lin~age e~ists, and the di=ecticns in which t=r: la. 
changes mcve ins~=ance rates over ti~e, but the quantitative 
dimensions of t~a: rela:i:nshi; have not been established. 

t=eated at leng:~ in the text of this Volume. Basically, the:_, 
Fi=st, there is sim~ly not a g=eat deal of general 

tort refer~ ex~erience to study. P=ior to this year, fe~ states 
Earlier generations of 

tcrt refor~ tended _to be limited to highly speciali=ed clas~es of 
defendants, usually health care pr=viders, with such distinctive 
characteristic~ t~at generali=ation~ f=om their experiencg t~ 
cr~ader cla~ses o! de!encants have been pro9erly regarded as 
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dangerous. Second, the limited empi=ical research that has bee ~ 
perfor~ed has focused on the cost savings ~nd other di=ect f:~a ~-
cial effects of tort reform, not on the translation of those 
savings in.to insurance pricing and coverage. Finally, empirica l 
research in this area is inordinately time-consuming, expensive 
and complex. Consequently, there are few professionals doing 
dispassionate work in this highly contentious area. 

Perhaps even more important, i~ is illusory to believe that 
the capacity ~o predict the precise effects of tort law change on 
insurance price or supply will exist in the forseeable future. 
Fundamentally, this reflects the fact that insurers are engaged 
in two complex bu~inesses -- underwriting and investment -- and 
an insurer's marketplace behavior will be driven by the net pro-
fitability of those two businesses at a given point in time. 
Those two businesses are af!ected by the widest imaginable range 
of economic and financial forces, and the professional research 
community today is very far from being able to assemble a mode: 
that would credibly reflect all those variables. Even i: under-
writing existed in an isolated universe, price and sup~ly would 
still be affected by many forces beyond tort law, including ot her 
under~riting costs (e.g., defense costs), demand for coverage, 
undervriting capacity and myriad other influences. This Volume 
provides a summary description of the analytic and forecasting 
instruments that would be required to quantitatively link tort 
law change with insurance price and supply effects. The inter-
ested reader is referred to that discussion for a more detailed 
treatment. But the relevant conclusion is that any decision to 
defer action until air-tight, quantitative proof on this issue is 
available is a guarantee that no action will be taken to ease the 
liability cost surge for as far ahead as it is now possible to 
see. 
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/ It is c=itical to distinguish, howeve~, between what we=~ 
not and cannot know and what we do know. As reported in these 
Volumes, there is substantial evidence on the direct financial 
effects ~f tort law reform on liability costs. That evidence 
confirms what we would intuitively believe: that tort law 
changes which limit -defendant liability or limit money damages, 
or which restrict incentives for plaintif:s or theic attorneys to 
seek higher recoveries, tend to reduce the average compensation 
paid by defendants. In brief, t~e case that significant tort law 
changes ca~ affect the liability costs that insurers and self-
insurers bear is established. In the case of some tort law 
changes enacted with respect to specialized classes of defen-
dants, such as health care providers, this effect has even been 
quantified. 

The nub of the issue is whether empirical proof is needed to 
sustain the proposition that lower liability cost will translate 
into lc~~r prices and increased supply for insureds. Because 
affordability and a~ailability reflect a range of variables 
extending well beyond tort law, there will not necessarily be a 
1:1 relationship between changes in the civil justice system and 
the insurance marketplace at any particular point in time. But, 
it is an accepted truth that in highly competitive markets with 
l~w barriers to entry changes in the cost base will exert pricing 
pressure in the same direction. In a stable economic environ-
ment, that linkage will be relatively direct. Even in a more 
volatile environment, changes in underwriting cost will eventual-
ly be felt. Over the long haul, the behavior of underwriting 
costs will heavily influence how much insurance is written and at 
what average price. 
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Outline of Tort Reform Actions in 10 ~ajar States 

California 

Florida 

New York 

Illinois 

Maryland 

1. joint and severa l liability 

1. joint and severa l liability 
2. cap on damage awards 
3. punitive damages 
4. collateral source 
5. periodic payments 
6. use of alternative dispute resolution 
7. medical malpractice 

*Rate reduction mandated but stayed by court : 3 
month, 40% rate reduction in commercial liability 
rates during final quarter of 1986. 

1. joint and several liability (pending Gav's signature) 
2. attorney's fees 
3. collaterai sources 
4. periodic: payments of j11<igments (pending Gav's signature) 
5. medical malpractice and professionnl liAbility 

*Flex r Ating: replaces open rating system and 
requires the Ins . Dept. to set ceilings on rates 
beyond which rates must be prior approved by Dept . 

*Cancellation/nonrenewals: permits annual policies 
only; prohibits midterm cancellation; requires 60 
day advance notice if policy is terminated or 
premium increase exceeds lm~; permits 
policyholders to obtain loss and claim history. 

*JUA: generic JUA established to provide insurance 
for troubled lines . 

1. use of alternative dispnte resolution 
2. punitive damages 
3. medical malpractice (trial court held; unconstitutional; 

on appeal) 

1. Caps on damage awards 

Massachusetts 

1. liquor law (dram shop) liability reform 

'------------~-------....C.i'L...l~~-----.:.l-~J._.. __________________ __. 
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Minnesota 

Texas 

1. cap on damage awards 
2. punitive damages 
3. collateral source rule changes 
4. interest on judgments 
5. environmental liability 

1. medical malpractice 

*data: State Insurance Board started a closed claim 
survey beginning November 1985 for 6-month 
retrospective collection of dAtn. 

Washington 

1 . joint and several liability 
2. cap on damage awards 
3. attorney's fees 
4. periodic payment of judgments 
5. liquor law (dram shop) liability reform 
6. professionnl liability 

*Rnte incrn::1se rf'.'qnests r13f11se<l 

Wisconsin 

1. medical malpractice 
2. liquor law (dram shop) liability reform 
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* Liability of Corporate Directors -- Recent Developments 

In recent years, the liability of corporate directors 

has received considerable attention. The principal reason 

for the rising concern over directors' liability has been the 

increasing difficulty in obtaining directors and officers 

("D&O") liability insurance. Many corporate directors feel 

that they are not willing to risk their personal assets just 

to remain on corporate boards. Since the frequency and 

severity of claims against corporate directors (as well as 

officers) has been rising, it is understandable that the 

corporate community as a whole has become concerned. 

D&O insurance has been subject to the same pressures as 

general liability insurance, and has been characterized by 

similar premium increases and restrictions of coverage over 

the past two years. But this class of insurance has certain 

unusual features that deserve separate consideration. 

Reasons for D&O Insurance1 

The demand for D&O insurance has expanded rapidly in 

recent years. In the mid-1960's, only a few corporations 

carried D&O insurance for their directors and officers. By 

1983, as reported in the Wyatt Report, 2 D&O insurance was 

carried by 98% of all U.S. corporations listed on the New 

* Portions of this statement have been excerpted from an 
article on "Causes and Effects of the Insurance Crisis," 
to be published by the Southwestern Legal Foundation. 
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York Stock Exchange. The policy limi ts carried by most 

companies also increased substantial l y. 

The basic reason for the growth in demand for insuran ce 

covering directors and officers has been the rapid expansion 

of litigation against corporations and their directors and 

officers that began in the 1960's and has continued to the 

present day. There are various explanations for this 

increase in litigation, including the liberalization of 

procedural restrictions on class actions, expansive court 

interpretation of class action remedies, proliferation of 

damage actions under SEC Rule lOb-5 after Texas Gulf Sulphur3 

and other securities fraud cases, improper payments and other 

corporate misconduct during the "post-Watergate" era, 

increased SEC enforcement activity, an increase in corporate 

takeover attempts (with the inevitable litigation that 

accompanies such attempts) and an erosion in the protection 

afforded to directors by the "business judgment" rule. 4 It 

is also probable that the very existence of D&O insurance has 

itself stimulated litigation, since plaintiffs' lawyers 

regard the insurance as another "deep pocket" from which to 

seek recoveries. 

Simultaneously with the litigation explosion of the 

1960's, corporate lawyers began to be seriously concerned 

about the gaps in corporate indemnification. Indeed, the 

basic reason for the existence of D&O insurance is that 

corporate indemnification does not protect directors and 
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officers in certain important respects. For example, under 

many state statutes, no indemnification can be made in a 

derivative action with respect to any claim as to which the 

director or officer shall have been adjudged to be liable for 

negligence or misconduct in the performance of his duty to 

the corporation. 5 This is a major gap because virtually all 

derivative actions against directors and officers allege such 

conduct. In addition, the extent to which the corporation 

can indemnify for amounts paid in settlement of derivative 

actions is doubtful. Further, the appropriate 

decision-making body (the board, the stockholders or 

independent legal counsel) may be unable or unwilling to 

conclude that the director or officer in question has met the 

required statutory standard of conduct. This may be a 

particular problem where control of the corporation has 

changed hands or where the facts as to the individual's 

conduct are in dispute. Also, of course, the corporation may 

be insolvent and unable to make indemnification payments. 

Finally, the SEC has consistently taken the position 

that indemnification by a corporation of directors, officers, 

or controlling persons against liabilities arising under the 

Securities Act of 1933 (the "1933 Act"), and perhaps other 

securities laws as well, is against public policy- and 

unenforceable. 6 The SEC's position leaves the directors and 

officers exposed to the possibility that they cannot be 

protected by corporate indemnification against a wide variety 

6 - 4 -
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of claims under the federal securities laws, including suits 

for misstatements or omissions in registration statements, 

proxy statements and other documents, or in connection with 

mergers, acquisitions, or tender offers. 

The D&O Insurance Crisis 

The number of lawsuits against directors and officers 

has increased dramatically in recent years, along with the 

costs of such litigation. According to the Wyatt Report, in 

the five years from 1980 to 1984, the frequency of D&O claims 

rose about 58% and the average claim severity rose about 

69%. 7 Average legal defense costs per claim in 1984 were 

estimated at $461,000 (up by more than 250% since 1974) . 8 

Recently, a series of very large settlements in D&O 

cases has shaken D&O insurers. Last year, for example, the 

Transunion case in Delaware was settled for $23.5 million, of 

which the D&O insurers paid $10 million. The Chase Manhattan 

derivative litigation was settled earlier this year for $32.5 

million. D&O carriers have paid many multi-million dollar 

settlements in recent years, and it is expected that more 

will follow. Some cases now pending may set world records 

for D&O insurance payouts. It does not take very long for 

settlements of this magnitude to eat up premiums previously 

received. Knowledgeable sources report that D&O underwriters 

in the years 1981-84 have probably paid out in claims three 

or four times the amount of premiums collected, and in some 
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cases even more. These kinds of loss ratios, of course, 

could not be sustained indefinitely. 

Part of the difficulty can also be traced to the 

cyclical nature of the property/casualty insurance business 

and to excess capacity in the market during the late 1970's 

and early 1980's. The cycle was exacerbated by the extremely 

high interest rates that prevailed in the early 1980's. 

These abnormally high yields caused insurers to cut 

prices radically in order to attract premium dollars which 

they could invest at rates approaching 20%. Commercial 

liability lines were deemed particularly attractive since 

they involved relatively large premiums that could be 

invested immediately at high yields, while losses might not 

be payable for several years. New and inexperienced insurers 

jumped into the market at reduced prices. Insurers pushed to 

gain market share by dropping their rates. For example, some 

major corporations could buy excess layers of D&O insurance 

for as little as $500 per million. As a result of this price 

cutting, combined ratios for commercial lines began to 

deteriorate rapidly as insurers competed for premiums. In 

some cases, premiums were dropping by 20% to 30% per year. 

This drop in premiums during the "soft market" cycle was, of 

course, a boon to corporate insurance buyers, many of which 

took advantage of the situation to purchase very large 

perhaps excessive -- amounts of liability insurance at 

bargain rates. 
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Many insurers practiced the policy of deliberately 

incurring underwriting losses and compensating for these 

losses by income from investments. This practice is known as 

"cash flow underwriting." The role of proper premium levels 

was lost sight of, as premiums became nothing more than an 

input into an investment machine. Inevitably, interest rates 

and investment earnings finally began to decline and those 

earnings could no longer make up for rapidly increasing 

underwriting losses. 

Cash flow underwriting was imprudent not only because it 

relied on the assumption of ever-increasing investment 

income, but also because it overlooked the vital function of 

reserves. Reserves are necessary, among other things, 

precisely to provide a cushion for fluctuations in 

underwriting experience (premiums vs. losses). A financial 

program designed to generate current earnings by offsetting 

investment income against underwriting losses, thereby 

creating an overall "business profit" for the stockholders, 

tended to reduce reserves to dangerous levels. 

The unfortunate effects of "cash flow underwriting" were 

particularly apparent in the reinsurance business. During 

the "soft" insurance market, reinsurance capacity increased 

substantially. A number of new entrants came into this 

field, many of whom had little knowledge of the business that 

was being written by the primary insurers whom they 

reinsured. The reinsurers were satisfied to obtain the ceded 



premium dollars, which they could invest at high interest 

rates. On the other hand, the primary insurers also did not 

exercise adequate control over underwriting, in part because 

very high percentages of their risks were reinsured. Often, 

the primary insurer was risking 10% or even less, while 

reinsuring the balance. The result was that the industry 

generally was not paying adequate attention to the risks 

being insured against. 

Subsequently, as we know, the prime rate fell rather 

quickly, as inflation was brought under control. Some 

underwriters, however, continued to cut premiums, even as 

losses were rising. Finally, in 1984 and 1985, the property 

and casualty industry realized the worst underwriting losses 

in its history. 

During 1985, as a result of the losses suffered by 

insurers, there was a sharp contraction in available D&O 

coverage. In 1984, more than 30 carriers were offering D&O 

insurance, and limits of up to $200 million were available. 

By 1986, many of these carriers had dropped their D&O lines 

entirely, and those few who continued to provide the coverage 

were offering drastically reduced limits. 9 Companies that 

could obtain $100 or $200 million of coverage two years ago 

may now be very lucky to find $30 million. Premiums have 

escalated dramatically: increases of 200% to 1,000%, or even 

more, have been common, particularly in industries regarded 

by underwriters as especially vulnerable to claims, such as 
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financial institutions, utilities, chemical companies and 

"high tech" companies. Some corporations and banks have 

found themselves unable to purchase D&O coverage at any 

price. 

Policy terms and conditions are also being tightened. A 

three-year policy was previously standard, but today most D&O 

carriers are offering only one-year policies. This is a 

major disadvantage for insureds because D&O insurance is 

written on a "claims-made" basis and provides no coverage for 

claims made after the termination of the policy period (and 

discovery period, if any). Much higher self-insured 

retentions are being imposed. 

Additional exclusions are also being added to policies. 

One of these is the so-called "insured-vs.-insured" 

exclusion, which denies coverage for any suit brought by the 

corporation or by a director or officer against another 

director or officer. This exclusion was deemed necessary 

after some corporations (including certain major banks) 

brought suits against their own officers in an apparent 

attempt to shift business losses to D&O insurance companies. 

These suits, together with other major problems in the 

banking industry, inspired a serious negative reaction among 

insurers to major financial institution risks. 10 Other 

exclusions now being commonly inserted into D&O policies 

include an exclusion for suits arising out of hostile 

takeovers, an exclusion for suits by regulatory agencies, an 
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exclusion for prior and pending litigation and sometimes a 

full exclusion for all acts prior to inception date of the 

policy. Moreover, traditional exclusions such as the 

exclusion for dishonesty are being broadened to include fraud 

and criminal actions. 

Although I have dealt with D&O insurance as a special 

case, the problems affecting the D&O insurance market are not 

isolated but are an integral part of the overall crisis in 

liability insurance. As Louis F. Schauer has stated in a 

report prepared for the Business Insurance Committee of the 

ABA's Corporation, Banking and Business Law Section: 

"Overcoming the D&O crisis, however, is subject to 

the solution of broader industry problems of 

capacity and reinsurance. The problems of D&O 

availability are but one aspect of a worldwide 

shortage of capacity for casualty insurance. 

Capital is not currently being attracted to insure 

any professional, whether lawyer, doctor, 

accountant, stockbroker, architect, engineer, 

realtor, public official or school board member, 

and carriers have enough asbestos and other 

environmental impairment problems for generations. 

Thus, recovery of the directors and officers market 

is heavily dependent upon and related to the health 

of the entire casualty market. Speculation on the 
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timing of the patient's recovery is hazardous at 

best and causes corporations and their counsel to 

look to alternative protection for officers and 

directors. 1111 

Even though the D&O insurance crisis is closely related 

to the overall liability insurance crisis, it has 

nevertheless had one very particular and disturbing 

consequence. As D&O insurance has become more costly, or 

even unavailable, outside directors of some companies have 

resigned from the board rather than face the risk of personal 

liability without adequate insurance coverage. 12 The result 

is that competent outside directors are harder to find than 

ever before. There is a certain irony in the process that 

has led to the recent scarcity of directors. Beginning in 

the early 1970's, academic commentators, the Securities and 

Exchange Commission and private organizations began to 

promote the idea that public corporations were not being 

adequately controlled and that the remedy was to give more 

supervisory responsibility to outside directors. Only the 

outside directors, it was argued, were sufficiently 

independent to protect the interests of stockholders and 

other corporate "constituencies." Only by giving more power 

to non-management directors could abuses such as the "foreign 

payment" scandals be prevented. Audit committees and other 

committees of the board, consisting principally or wholly of 

. ' d. t b 13 outsiae irec ors, ecame common. Early drafts of the 

1 - 11 -
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American Law Institute's "Corporate Governance Project" went 

so far as to propose that large publicly-held corporations be 

legally required to have a majority of outside directors and 

to have audit and other committees with various proportions 

f t ' d d . 14 o ou si e irectors. 

As more came to be expected of outside directors, and as 

their responsibilities grew, it is natural that their 

potential liabilities also expanded. This expansion of 

directorial responsibility and liability took place just when 

other legal and social conditions were producing a litigation 

explosion throughout the federal and state judicial systems. 

This combination exposed the personal assets of directors to 

unacceptable risks. Corporate indemnification, for the 

reasons mentioned above, was not a satisfactory solution. 

The availability of D&O insurance during the 1970's created 

1 h lS d · h 1 · f at east t e appearance, an in many cases t e rea ity, o 

adequate protection. At the same time, however, the very 

existence of D&O insurance provided a powerful incentive for 

plaintiffs' counsel to bring still more lawsuits against 

directors, and to draft their complaints so as to bring the 

allegations within the policy coverage. It is common today 

for directors and officers to be named as defendants in cases 

in which they would never have been named 10 or 20 years ago. 

For example, directors and officers are often named in suits 

for inducing breach of contract, wrongful discharge, 

deprivation of pension rights and other alleged corporate 
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conduct. The obvious purpose of including the directors and 

officers as defendants is to bring the D&O policy into play . 

This practice has understandably disturbed D&O underwriters. 

They believe that the D&O policy is being used as a catch-all 

funding mechanism for corporate losses of all kinds, a use 

for which this form of coverage was never intended (and for 

which appropriate premium levels would be hard to conceive). 

As a result of the insurance crisis, many directors are 

left without even the appearance of adequate coverage. Under 

the circumstances, it is not surprising that these directors 

may find that the risks of being a corporate director 

outweigh the rewards. It thus appears that the 

well-intentioned effort to force more responsibilities on 

outside directors may only have contributed to the perverse 

result of making it unduly dangerous for any reasonable 

person to serve. 

It is, therefore, high time that we went back to basic 

principles in the field of directors' responsibility. What 

should we really expect of directors? Should they be liable 

at all for conduct that falls short of dishonesty, willful 

misconduct, bad faith or violation of the duty of loyalty? 

What is the point of holding a businessman's personal assets 

at ransom because he made a mistake (even a bad mistake), 

particularly when the availability of D&O insurance may be in 

doubt? 

- 13 -



I submit that the game, as presently played, makes very 

little sense. Enormous resources are consumed in essentially 

non-productive legal proceedings. In any situation involving 

a serious business loss, a good lawyer can almost always find 

someone who was careless. It is not too difficult to turn 

this into a case in which the trier of fact is permitted to 

find that a director or officer was "negligent." The sums of 

money at stake in these cases are so large that there is an 

irresistible pressure to settle for very substantial amounts 

rather than have to face the risk of an enormous judgment. 

It is no wonder, under these circumstances, that many men and 

women are reluctant to serve on corporate boards. 

There is a great deal at stake in this particular crisis 

of confidence. American industry must become more 

competitive to produce jobs ~nd growth for our economy. That 

is a cliche and hardly needs repeating. But how can we have 

strong, dynamic, aggressive companies without strong, 

dynamic, aggressive directors who are willing to take risks? 

And how can we recruit such directors if we have a legal 

system that threatens them with personal bankruptcy if, in 

the light of hindsight, a judge or jury can find that they 

failed to meet some vaguely-worded standard of care or that 

theii conduct did not measure up to the idealized standard of 

that hypothetical creature, the "reasonable man?" 

The very nature of the capitalist system requires that 

risks be taken with equity capital. If investors want to 
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avoid risk, they can invest in bonds or other assets. 

Presumably, investors who invest in equity securities should 

expect that risks will be taken with their money. It is 

perhaps symptomatic of today's risk-averse society that some 

investors want to have the benefit of the upside potential of 

risk-taking, but at the same time want to have the right to 

sue someone if the risk-taking results in a loss. Since some 

degree of "negligence," as pointed out above, can nearly 

always be found in a major corporate loss, the law as it 

presently stands puts the directors constantly in jeopardy of 

having their decision second-guessed by stockholders (or 

their lawyers) and by courts. 

Thus, the current situation seems to call for additional 

protection for directors against liability for negligence, at 

least where the directors have been acting honestly and in 

good faith. (No one wants to encourage dishonest or disloyal 

directors, and most of the statutory solutions being 

considered today exclude any exoneration of directors for 

such misconduct.) 

Possible Legislative Solutions 

There are at least three general legislative approaches 

to the D&O liability crisis that have been proposed. 

Amend the indemnification statute to permit broader 

indemnification of directors, and/or to permit 

wholly-owned captives and other self-insurance 

arrangements 
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Adopt a statutory provision which would eliminate 

or limit the personal liability of directors ior 

breach of fiduciary duty, subject to specified 

exceptions(or which would permit the stockholders 

to adopt a charter amendment ~o eliminate or limit 

directors' personal liability) 

Change the statutory duty of care from a 

"reasonable man'' standard to a "good faith" 

standard 

(1) Amend the indemnification statute (a) to permit broader 
indemnification of directors and/or (b) to validate 
wholly-owned captives and other self-insurance 
arrangements 

(a) An example of the broader indemnification approach 

is the legislation adopted by New York in June 1986 amending 

Section 721 et~- of the New York Business Corporation Law. 

Among other things, the New York legislation permits a 

corporation to indemnify a director or officer against 

amounts paid in settlement (as well as expenses) of a 

shareholder derivative action if he acted in good faith and 

for a purpose which he reasonably believed to be in, or, in 

the case of service for other organizations, not opposed to, 

the best interests of the corporation (subject to certain 

exceptions). The statute also makes indemnification for 

expenses non-exclusive of any other rights to which a 

director or officer may be entitled under a by-law or 

agreement. 
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One difficulty with the New York approach of permitting 

indemnification for amounts paid in settlement of a 

derivative action is the circularity of payment. In settling 

a derivative action (which is an action brought in the right 

of the corporation), the director pays money to the 

corporation which, under this type of indemnification 

statute, the corporation would then pay back to the director. 

This procedure would appear to benefit no one, except perhaps 

the attorneys involved. Rather than have the money go around 

in a circle, why not relieve the director of liability to 

start with? This consideration suggests that the approach 

taken by the Delaware legislature, discussed below, may make 

more sense. 

Another difficulty with the New York appraoch is that it 

may not help much to alleviate the D&O insurance crisis. 

The reason for this is that most D&O policies cover both the 

individual directors when they are not indemnified by the 

corporation and the corporation itself if and when it 

indemnifies the directors (this is known as the "corporate 

reimbursement" coverage). Therefore, shifting the liability 

for settlements from the directors to the corporation does 

not relieve the insurance company of liability but merely 

shifts the loss to a different section of the D&O policy 

(although there may be a higher deductible under the 

corporate reimbursement section). One possible solution to 

this problem would be for the insurance companies to write 
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''directors only" coverage and to drop the corporate 

reimbursement coverage. I understand that this alternative 

is now being actively ·considered by some insurers. 

(b) An example of the approach of permitting additional 

self-insurance arrangements is the legislation adopted by the 

State of Louisiana in July 1986. (Act 561, July 14, 1986.) 

Among other things, this legislation provides that a 

corporation may create a trust fund or other form of 

self-insurance arrangement for directors and officers and may 

procure or maintain such insurance with any insurer deemed 

appropriate by the board of directors regardless of whether 

all or part of the stock or the securities of the insurer are 

owned in whole or in part by the corporation. The statute 

further provides that, in the absence of actual fraud, the 

judgment of the board of directors as to the terms and 

conditions of such insurance or self-insurance arrangement 

and the identity of the insurer or other person participating 

in a self-insurance arrangement shall be conclusive. 

This type of statute is intended to eliminate any 

argument that insurance provided by a wholly-owned captive 

would violate the policy behind the indemnification statute. 

(2) Amend the corporation law to eliminate or limit the 
personal liability of directors for breach of fiduciary 
duty, subject to exceptions, or permit the stockholders 
to approve an amendment to the certificate of 
incorporation which eliminates or limits directors' 
liability 
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(a) Indiana statute - no stockholder approval required 

Indiana has recently amended its corporation law 

(Indiana Code 23-1-35) by adding a new chapter entitled 

"Standards of Conduct for Directors." Among other things, 

this legislation provides (Chapter 35, Section l(e)) that a 

director is not liable for any action or failure to act 

unless (1) the director has breached or failed to perform the 

duties of the director's office in compliance with the 

standard of care set forth in this section [the standard 

"prudent director" rule]; and (2) the breach or failure to 

perform constitutes willful misconduct or recklessness. 

Illinois has followed a similar approach with respect to 

"not for profit" corporations. A recent amendment to the 

Illinois General Not For Profit Corporation Act adds a new 

Section 24b which provides that no director or officer 

serving without compensation, other than reimbursement for 

actual expenses, of a corporation organized under the Not For 

Profit Corporation Act and exempt from taxation pursuant to 

Section 50l(c) of the Internal Revenue Code of 1954 shall be 

liable for damages resulting from the exercise of judgment or 

discretion in connection with the duties or responsibilities 

of such director or officer unless the act or omission 

involved willful or wanton conduct (as defined) . 

(b) Delaware statute - stockholder approval required 

The Delaware Corporation Law has been amended, effective 

July 1, 1986, by adding a new subsection l7) to Section 

102(b) of Title 8 of the Delaware Code, permitting the 
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certificate of incorporation to be amended to eliminate or 

l imit the liability of directors in certain cases. 

The amendment to the certificate of incorporation, which 

would have to be approved by stockholders, could contain a 

provision eliminating or limiting the personal liability of a 

director to the corporation or its stockholders for monetary 

damages for breach of fiduciary duty as a director. However, 

such provision may not eliminate or limit the liability of a 

director: 

(1) for any breach of the duty of loyalty to the 
corporation or its stockholders; (2) for acts or 
omissions not in good faith or which involve 
intentional misconduct or a knowing violation of 
law; (3) for violations of the Delaware Corporation 
Law with respect to the declaration and payment of 
dividends and the repurchase or redemption of 
shares (which are specifically dealt with in 
another section of the statute); or (4) for any 
transaction from which the director derived an 
improper personal benefit. 

It should be noted that this provision applies only to 

directors and not to officers. 

In one sense, the statute sets forth explicitly a 

standard of care that had previously been assumed to be 

applicable: namely, that directors are not liable and do not 

expose their personal assets to lawsuits on behalf of the 

corporation or its shareholders if they act in good faith and 

do not participate in transactions in which they had a 

conflict of interest, so long as any rational business 

purpose can be attributed to their decisions. This standard 

has come to be known as the "business judgment rule." 
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However, as noted previously, some recent cases have cast 

doubt upon the degree of protection afforded to directors 

under the business judgment rule. The new Delaware law 

attempts to redress the balance in favor of the directors. 

I believe that the Delaware amendment is a rational 

approach to some of the problems caused for corporations by 

the increased incidence of litigation against corporate 

directors, the resulting lack of availability of directors' 

and officers' liability insurance and the increased 

difficulty in finding capable persons willing to serve as 

directors. I do not anticipate that the implementation of 

the new Delaware statute will immediately or dramatically 

improve the availability or the terms of D&O coverage, but, 

over a period of time, it could help produce a healthier 

insurance climate. This would be particularly true if other 

states follow the Delaware approach. 

It is my expectation that many, if not most, Delaware 

corporations will avail themselves of the protection for 

their directors afforded by the new Delaware law. It is also 

my expectation that some corporations that are not 

incorporated in Delaware may consider re-incorporating in 

Delaware to take advantage of this statute. 

A variant of the "statutory limitation" approach that 

has received some attention is a statutory ceiling on 

liability of directors. A ceiling would presumably be one of 

the options available under the new Delaware law, which 
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permits corporations either to eliminate or 11 limit 11 

directors' liability, subject to the enumerated exceptions. 

A ceiling mandated by statute has also been suggested. 

Under this alternative, for example, the statute might 

provide that a director's only liability for a violation of 

the standard of care could be to make restitution of any 

direct compensation received from the corporation during the 

fiscal year in which the violation principally occurred. See 

the discussion of this proposal in American Law Institute, 

Principles of Corporate Governance: Analysis and 

Recommendations, Discussion Draft No. 1 (June 3, 1985) at pp. 

200-222. In the alternative, a flat dollar ceiling on 

directors' liability for due care violations could be 

established. One problem with the cap on liability is that a 

flat dollar amount is wholly arbitrary and would favor rich 

directors over poor directors, while a cap based on 

compensation is also arbitrary because there is a wide 

variation in directors' compensation. Some directors, for 

example, get stock options but receive very little monetary 

compensation. In my view, the monetary ceiling is not the 

best solution. The best approach is to face up squarely to 

the question of whether we really want to hold directors 

personally liable for negligence. 

I want to emphasize that the approaches discussed above 

are only some of the possiblities for protecting directors 
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against liability. Virtually every state is considering 

legislation looking toward this general goal. Some states 

are considering enacting more than one of the above 

solutions. Many variations are possible. 

The point to keep in mind is that we want to enable our 

corporations to attract and retain qualified directors. In 

this paper, I have merely tried to suggest some of the 

possibilities. 

Joseph F. Johnston, Jr. 
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Wyatt Report"). 
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misstatements in the policy (even if the outside 
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GOOD MORNING. 

I AM JOHN R. MULLEN, VICE PRESIDENT, CORPORATE RELATIONS OF 
JOHNSON & JOHNSON, THE NEW BRUNSWICK BASED HEALTH PRODUCTS 

MANUFACTURER, JOHNSON & JOHNSON WAS INCORPORATED IN NEW JERSEY ONE 
HUNDRED YEARS AGO, 

WE WISH TO EXPRESS OUR APPRECIATION FOR BEING AFFORDED THE 

OPPORTUNITY TO OFFER A FEW COMMENTS AT YOUR COMMITTEE'S HEARING 

TODAY, THE SCOPE OF YOUR INQUIRY WILL BENEFIT ALL NEW JERSEYANS AND 

ITS BUSINESS COMMUNITY, 

QUESTIONS OF THE AVAILABILITY AND AFFORDIBILITY OF 

DIRECTORS AND OFFICERS INSURANCE HAVE PLAGUED THE BUSINESS COMMUNITY 

IN RECENT Y~ARS, THESE QUESTIONS HAVE BEEN THE SUBJECTS OF 

COUNTLESS ARTICLES IN MAGAZINES, NEWSPAPERS, TRADE AND PROFESSIONAL 

JOURNALS AND EXPANDING COVERAGE IN RADIO AND TELEVISION PROGRAMS. 
YOUR OWN INQUIRY IS THEREFORE VERY TIMELY, 

MANY THINK THAT THE ISSUE RELATES TO AVAILABILITY AND 

AFFORDIBILITY OF DIRECTORS AND OFFICERS INSURANCE, BUT IT IS MUCH 

BROADER THAN THAT, IT RELATES PRIMARILY TO THE NEED TO ATTRACT AND 

RETAIN THE BEST AND THE BRIGHTEST . FOR SERVICE AS CORPORATE DIRECTORS 
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AND OFFICERS, IT RELATES TO THE ESTABLISHMENT OF AN ENVIRONMENT 

WHICH ENCOURAGES THEIR ENTREPRENEURIAL SPIRIT AND RISK TAKING, IT 

IS PURE AND SIMPLY A QUESTION OF GOOD MANAGEMENT AND CORPORATE 

GOVERNMENT, 

MORE AND MORE EXECUTIVES ARE PLACING THEIR OWN FINANCIAL 

SURVIVALS AT RISK BECAUSE OF THE TREND OF JUDICIAL EXPANSION OF 

THEIR PERSONAL LIABILITY FOR BUSINE$S DECISIONS, UNDERWRITERS ARE 

DRAMATICALLY INCREASING RATES FOR D&O INSURANCE WHILE CUTTING BACK 

COVERAGE DRASTICALLY, THERE IS A FEAR WHICH HAS BEEN EXPRESSED BY A 

NUMBER OF BUSINESS WRITERS THAT JUST AS DOCTORS PRACTICE "DEFENSIVE 

MEDICINE" IN THE HOPE OF AVOIDING LAWSUITS, BUSINESS EXECUTIVES WITH 

THE SAME CONCERNS AND MOTtVATIONS ARE BEGINNING TO'PRACTICE 

"DEFENSIVE MANAGEMENT," THE D&O CRISIS IS DETERRING EXECUTIVES FROM 

SERVING ON BOARDS AND THIS HAS AFFECTED BOTH LARGE AND SMALL 

BUSINESSES, FEAR OF LIABILITY IS NOW VERY MUCH ROOTED IN THE 

SUBCONSCIOUS OF DIRECTORS AND POTENTIAL DIRECTORS AND OFFICERS, 

EARLY IN JUNE OF THIS YEAR, A GROUP OF APPROXIMATELY . . 

EIGHTEEN NEW JERSEY COMPANIES AND MAJOR BUSINESS ASSOCIATIONS BEGAN 

TO LOOK AT THIS PROBLEM, THE GROUP, WHICH HAS MET MONTHLY SINCE 
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THAT TIME, EXAMINED THE LEGISLATIVE APPROACHES TAKEN BY THE STATES 

OF INDIANA, DELAWARE AND NEW YORK TO ADDRESS THESE CONCERNS, 

- AN INDIANA STATUTE WHICH BECAME EFFECTIVE IN APRIL OF 

THIS YEAR EXCULPATES DIRECTORS FROM LIABILITY WITHOUT 

REGARD TO SHAREHOLDER APPROVAL, 

- DELAWARE ADOPTED A STATUTE EFFECTIVE JULY 1, 1986 WHICH 

AUTHORIZES CORPORATIONS INCORPORATED IN THAT STATE TO 

INCLUDE IN THEIR CHARTERS OR TO AMEND THEIR BY-LAWS TO 

ELIMINATE OR LIMIT THE PERSONAL LIABILITY OF A DIRECTOR 

TO THE CORPORATION OR ITS SHAREHOLDERS FOR MONETARY 

DAMAGES FOR BREACHES OF FIDUCIARY DUTY EXCEPT FOR 

- BREACHES OF THE DUTY OF LOYALTY TO THE CORPORATION OR 

ITS SHAREHOLDERS: 

- ACTS OR OMISSIONS NOT IN GOOD FAITH OR INVOLVING 

INTENTIONAL MISCONDUCT OR KNOWING VIOLATIONS OF LAW; 

- THE PAYMENT OF UNLAWFUL DIV~DENDS OR UNLAWFUL STOCK 

REPURCHASES OR REDEMPTIONS OR: 

- TRANSACTIONS IN WHICH THE DIRECTOR RECEIVED AN IMPROPER 

PERSONAL BENEFIT, 
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UNLIKE THE INDIANA STATUTE, THE DELAWARE STATUTE IS AN 

ENABLING PROVISION ONLY, IT HAS NO EFFECT UNLESS THE ~HARTER 

PROVISION AUTHORIZED BY THE STATUTE IS ADOPTED BY THE SHAREHOLDERS, 

IN NEW YORK STATE, GOVERNOR CUOMO SIGNED A BILL ON JULY 25, 
1986 WHICH GRANTS CORPORATIONS SPECIFIC AUTHORITY TO INDEMNIFY IN 

DERIVITIVE ACTIONS AND ADDED A "NON-EXCLUSIVE" CLAUSE SIMILAR TO BUT 

BROADER THAN THAT CONTAINED IN THE NEW JERSEY STATUTE, 

SOME LEARNED WRITERS . HAVE SUGGESTED PLACING A DOLLAR CAP ON 

THE LIABILITY OF DIRECTORS AND OFFICERS ON THE GROUND THAT THEIR 

EXPOSURE TO LIABILITY IS DISPROPORTIONATE TO THE COMPENSATION THAT 

THEY RECEIVED, 

OUR TASK FORCE IS STUDYING THESE STATUTES AND PROPOSALS AS 

WELL AS THE NEED TO ENCOURAGE NEW JERSEY'S CORPORATE CITIZENS TO 

CONTINUE THEIR CORPORATE DOMICILES IN THIS STATE AND NOT BE LURED 
OFF TO DELAWARE OR SOME OTHER NEIGHBOR WHICH OFFERS GREATER 

PROTECTIONS AND BENEFITS TO CORPORATIONS AND THEIR DIRECTORS AND 

OFFICERS, WE ANTICIPATE THAT THIS EXAMINATION WILL BE CONCLUDED IN 

SEPTEMBER, WE WOULD THEN BE IN POSITION TO MAKE SPECIFIC 

RECOMMENDATIONS TO THIS COMMITTEE AND OTHER APPROPRIATE LEGISLATIVE 

'-------~---=55.x 
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COMMITTEES WITH REGARD TO POSSIBLE AMENDMENTS OF THE GENERAL 

CORPORATIONS AND BANKING CORPORATION LAWS OF THE STATE OF NEW JERS EY 

TO ADDRESS THESE PROBLEMS, WE HOPE THAT YOU WILL AFFORD US THE 

OPPORTUNITY OF PRESENTING OUR RECOMMENDATIONS TO YOU AT -THAT TIME , 

THANKS YOU, 

AUGUST 26, 1986 
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I. 

How to Tame The Insurance Cycle and Make the Legal 

System More Efficient 

Introduction and Background 

Dramatic insurance premium increases and refusals of 

insurance companies to write certain types of insurance at 

any price are now old news. The debate over what is 

responsible for such price increases and refusals to deal 

an expanding legal system or insurance industry practices and 

privileges -- is also a familiar one. 

Today, the insurance cycle has turned. First quarter 

1986 profits for the industry were up 12271: second quarter 

profits are likely to be even higher: and profits in 1987 and 

1988 will be the highest in the history of the industry, 

according to Wall Street analysts. While prices will not 

fall to the same extent that profits have risen, insurers are 

already beginning to re-enter markets they had withdrawn 

from, and within six months prices should begin to fall. The 

insurance crisis thus is coming to an end. 

However, the crisis, th7 legislation enacted in its 

wake, and insurers' reaction to that legislation has made one 

· conclusion inescapable: limiting the ability of severely 

injured people to sue and be compensated for their injuries 

does not bring down insurance rates. For example, during the 

first half of 1986 a handful of states, notably Washington, 

Maryland, Colorado and West Virginia, enacted legislation 



limiting damages for di~figurement, paralysis, and all other 

pain and suffering without requiring insurance companies to 

reduce their rates. After the enactment of such legislation, 

insurers did not reduce their rates but rather tried to 

increase them. After Washington enacted a $117,000 to 

$570,000 cap (depending on the age of the injured person) 

insurers sought substantial increases but were turned down by 

Insurance Commissioner Dick Marquardt:!/ after Maryland 

enacted a $350,000 cap, the major medical malpractice insurer 

sought a 501 rate increase, which was granted by Commissioner 

Ed Muhl: 2/ and after Colorado enacted a $250,000 cap the 

Hartford, one of the nation's largest insurance companies, 

announced that it would start cancelling current malpractice 

policies in November, 1987. This led Republican legislators 

to charge that "the insurance industry deceived the . 

legislature when it pushed the reforms as dealing with the 

liability crisis." ll 
The most significant activity, however, occurred in 

West Virginia. There the legislature passed a bill in March, 

to take effect in June, that capped damages, required insurer 

data disclosur·e and prohibited arbi tra;-y policy 

1/ "The Shockwaves Begin," National Underwriter, May 30, 
1986, at 14 (editorial) (characterizing Commissioner 
Marquardt as saying "You people have said that civil justice 
abuses have caused rates to soar. We believe you, and so 
we ' ve acted to curb these abuses. Now its your turn to put 
up or shut up.") 

I I The Washington Post, July 3, 1986. 

l / Liability Week, Vol. 1, No. 13, July 28, 1986, at 3 

2 



cancellations. In May, the five West Virginia medical 

malpractice insurers notified all West Virginia doctors that 

their insurance would be cancelled effective May 31 unless 

the legislature repealed the disclosure and anti-cancellation 

provisions of the la~. Although the West Virginia Supreme 

Court enjoined the insurers from leaving the state, the 

legislature came into special session, repealed the 

provisions the industry found objectionable, and threw in 

some additional . "tort reform" for good measure~ The 

insurance industry thus successfully blackmailed the West 

Virginia legislature.!/ 

But the industry's West Virginia actions may have 

ensured that tort reform without insurance reform will never 

again be enacted. In June, for example, Florida limited 

damages for pain and suffering to $450,000 but also required 

insurers to roll back their rates. Several companies 

promptly threatened to withdraw from Florida and have gone to 

court to prevent the law from taking effect. Nevertheless, 

the Governor signed the tort reform/insurance reform package, 

recognizing that the industry .never carried out similar 

threats to leave the state when Florida rolled back auto and 

workmen's compensation insurance rates in the early 1970's. 

Similarly, in July New York tied tort reform to 

insurance reform by requiring New York insurers to file new 

rates "appropriately modified to reflect the likely reductive 

4/ See Business Insurance, May 19, 1986, at l: Business 
Insurance, June 9, 1986, at 2. 



cost effects reasonably attributable to any newly enacted 

statutory provisions of the civil practice law." And in 

Hawaii, the legislature enacted modest tort reform and 

mandated 10% to 15% cuts in insurance rates for each of the 

next three years. 

States therefore seem to be beginning to learn 

that limiting compensation for disfigurement and paralysis 

will not bring down insurance rates, but that reforming the 

insurance industry and making the legal system more efficient 

will. NICO's recommendations in both areas follow. 

II. Insurance Reforms 

A. Requiring Disclosure 

Most industry observers, including many insurance 

executives, acknowledge that the industry discloses little if 

any data on actual income and payouts on different types of 

insurance. 11 For example, insurers disclose their payouts 

5/ For example, John A. Bogardus, Chairman of Alexander & 
Alexander, the nation's second largest insurance brokerage, 
recently told the National Association of Insurance Brokers 
that "It is damaging to the industry's credibility when we 
respond with partial, self-serving answers or data that must 
later be corrected," that "more complete disclosure of claims 
data and the positive impact various reforms might produce 
must be forthcoming," and that "the industry gets nowhere by 
stonewalling these allegations [that profits are being· 
hidden]." Journal of Commerce, May 14, 1986, at 2. 
Similarly, Kansas Insurance Commissioner Fletcher Bell has 
emphasized that "adequate, credible and useful statistical 
data and information is a problem of longstanding," and 
National Association of Insurance Commissioners President 
Josephine Driscoll has agreed that II the need for additional 
information has been more than amply demonstrated." The NAIC 
News, Vol. III, No. 7, June 1986, at 1. 

4 



for a category cialled "other liability" but not for the 

specific types of insurance that constitute "other 

liabilitx," such as day-care , municipal, liquor, nurse-

midwife, directors and officers, non-profit organizations, 

and pollution liability. 

Insurers also do not disclose how much they pay out for 

economic damages - i.e., actual out-of-pocket loss, such as 

medical expenses and lost wages: for compensatory non-

economic damages, such as compensation for paralysis, for the 

loss of a limb, for the loss of the abi l ity to bear children 

or for brain damage: and for punitive damages - damages not 

to compensate the injured person but to punish the defendant 

and deter similar conduct in the future . And insurers do not 

disclose how much they pay out after a verdict is rendered 

(as opposed to the amount of the verdict, which is often 

dramatically greater than the amount paid out) and the amount 

they pay out in settlements, the amount they pay to injured · 

people and the amount they pay to their own lawyers and for 

expenses, and the time that el~pses between the insurance 

company receiving notice of a claim and the company actually 

paying the claim. 

Finally, insurers do not disclose how often they pay 

claims in cases involving multiple defendants, nor the amount 

by which their payments in such cases exceed the amount 

proportional to the fault of their insureds. 

Yet the disclosure and analysis of the above information 

is essential to determine the true condition of the insurance 



industry, as well as the likely effect on both injured peop~e 

and insurance rates of the various "tort reforms" that are 

today being· considered -- such as limitations on damages for 

disfigurement and paralysis and punitive damages, and the 

elimination of joint and several liability. States should 

therefore require insurers to disclose certain information 

each year for major classes of liability insurance, including 

day-care center, products, municipal, medical malpractice~ 

liquor, officers and directors, errors and omissions, and 

commercial auto. The information disclosed should include 

the following: 

1. the amount paid out in economic damages, 

compensatory non-economic damages, and punitive damages, 

tabulated by size of economic damage: 

2. the number of claims paid and the amount paid in 

claims pursuant to (a) verdicts (allocated separately for 

judge and jury verdicts): (b) settlements after a complaint 

is filed but before verdict: {c) settlements before a 

complaint is filed: 

3. the total amount rendered in verdicts, and the total 

amount actually paid out pursuant to verdicts; 

4. the ayerage time elapsed between receiving notice of 

a claim and payment of the claim, by size of claim paid; 

S. the investment income earned on the amount 

ultimately paid between receiving notice of the claim and 

paying the claim, by size of claim paid: 

6. the total amount paid in defense lawyer's fees in 

connection with claims paid (a) pursuant to verdict: (b) 



pursuant to settlements after a complaint is filed but before 

verdict: (c) pursuant to settlement before a complaint is 

filed: 

7. the total amount paid in defense lawyer ' s fees in 

connection with (a) defense verdicts: (b) claims resolved 

prior to 

a. 
expenses 

verdict pursuant to which no indemnity was paid: 

the total amount of all other loss adjustment 

paid in connection with: 

(a) claims paid pursuant to verdict: 

(b) claims paid pursuant to settlements after a 

complaint is filed but before verdict: 

(c) claims paid pursuant to settlements before a 

complaint is filedt 

(d) defense verdicts: 

(e) claims resolved prior to verdicts pursuant to 

which no indemnity was paid. 

9. the total amount of premiums written: 

10. the total amount of premiums earned: 

11. in cases involving multiple defendants, (a) the 

number of claims paid, and the total amount paid: and (b) the 

amount by which the amount paid exceeded the amount 

proportional to the insurance company's insured's percentage 

of responsibility for the injury, as determined by the jury 

(in cases tried to verdict) or as estimated by the insurer 

(in cases that are settled). 

Data similar to the above on auto accident cases was 

collected by the U.S. Department of Transportation in the 



1970's. The data showed that people who were severely 

injured in· auto accidents received only 50% of their economic 

loss, while those who were only slightly injured received 

several times their economic loss.~/ Based on this study, 

• DOT recommended a no-fault system for small claims: 

eliminating the right of people with limited damages to sue 

but in exchange guaranteeing them prompt payment of their 

economic damages. It did not recommend limiting the amount 

severely injured people could recover, since they were 

already being undercompensated. By undertaking studies 

similar to the DOT study in other areas of tort law, states 

could intelligently decide what, if any, reforms of the legal 

and insurance systems make sense. 

States therefore should enact legislation requiring the 

disclosure of the above information (numbers 1 through 11). 

They may also wish to undertake so called "closed claim" 

studies which require the disclosure of similar information 

on a case-by-case basis for claims that have been resolved. 

Questions that could be included in such a study are attached 

as Exhibit A. 

·B. 

1. 

Increasing Competition 

Repeal anti-group laws 

For decades most states have had anti-group laws: laws 

that prohibit businesses or individuals from banding together 

6/ See u. s. Department of Transporation, Automobile 
Insurance and Compensation Study, "Economic Consequences of 
Automobile Accident Injuries," Vols. I and II {April 1970). 

8 



to buy insurance as a group or to form a self-insurance 

group. Members of a self-insurance group, also known as a 

risk retention group, each contribute money to a pool out of 

which claims against them are paid. 

Anti-group laws were passed at the behest of insurance 

agents, who earn more money by selling insurance policies one-

by-one than by selling a smaller number of group policies 

(or, of course, by not selling any policies to those who 

choose to self-insure). As a result, today we have group 

life and health insurance, but in most states group 

homeowners and most group commercial liability policies are 

illegal. 

Recognizing the obvious injustice of such laws, Congress 

in 1981 passed the Risk Retention Act, which pre-empts state 

anti-group laws and thus allows group purchase and self-

insurance, but only for product manufacturers. A bill 

expanding the Risk Retention Act to apply to all commercial 

risks was approved in July by the Senate by a vote of 96 to 

1 and may be enacted this year. In addition, several states, 

including Florida and New York, substantially repealed their 

anti-group laws this y·ear. Because there is no legitimate 

policy justification for such laws, and because allowing 

commercial risks to self-insure or form purchasing groups 

would provide private insurance companies with some much-

needed competition, the states should repeal their anti-group 

laws. 

A bill effectively repealing an anti-group law and 

9 



permitting commercial risks to buy group insurance is 

attached as Exhibit Bl~ A bill expressly permitting self-

insurance is attached as Exhibit B2. 

2. Allow banks in insurance 

A combination of state and federal laws effectively 

prevents banks in most states from writing liability 

insurance or even investing in insurance or reinsurance 

companies. There is a legitimate policy justification for 

such laws: the fear that a bank would refuse to make loans 

or provide other services to its customers unless they also 

purchased insurance from the bank. For example, a bank might 

refuse to issue a mortgage unless the borrower agreed to 

purchase homeowners insurance from it. Or it could refuse to . . 
make an auto loan unless the borrower agreed to purchase 

credit life insurance from it. 

However, safeguards can be provided to prevent such 

practices. Given the current state of the insurance market, 

and the likelihood of similar markets in the future given 

today's inadequate state regulatory framework, allowing banks 

to write insurance or at least establish some presence in the 

insurance industry makes a great deal of sense. Banks are 

substantially more efficient than insurance companies, have 

the necessary capital base to write insurance, and want to 

enter many of the markets from which insurers have withdrawn 

or in which insurers have raised their rates dramatically. 

Moreover, even if banks concentrated on personal lines of 

insurance, such as homeowners and auto, insurance capacity is 

10 (,~.X 
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fungible, and thus could be redirected toward commercial 

lines. States should therefore allow banks to enter the 

insurance industry. 

A bill enabling banks to invest in reinsurance companies 

is attached as Exhibit c. 

3. Establish Joint Underwriting Associations 

By law, all drivers must have liability insurance, since 

the states have made the policy jµdgment that victims of auto 

accidents should not go uncompensated. Therefore, states 

have required that an insurer writing auto insurance must 

agree to insure, at actuarially sound rates, a small 

percentage of the high risks who can't get insurance in the 

normal, voluntary market. Such agreements are called 

assigned risk plans. 

Arrangements similar to assigned risk plans, called 

joint underwriting associations, or JUA's, were created for 

medical malpractice insurance during the last trough in the 

insurance cycle in 1975-76. JUA's, like assigned risk plans, 

provide insurance at actuarially sound rates to those who 

can't get insurance in the voluntary market. The difference 

between the two structures is that the JUA itself collects 

premiums and pays claims, distributing its profits to its 

members if it makes money and assessing its members if it 

loses money. The JUA is in effect an insurance company. An 

assigned risk plan, on the other hand, is simply a mechanism 

through which high risk applicants apply and are assigned to 

private insurers who write the policies. 

11 
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During the .troughs of the insurance cycle, when interest 

rates are low, JUA's for some professional and commercial 

risks are as essential as assigned risk plans for drivers, 

since during those troughs insurers cancel certain classes 

regardless of risk. During the peaks of the insurance cycle, 

on the other hand, some insurers insure all commercial 

applicants regardless of risk. In 1981 for example, with 

interest rates at 20%, insurers wrote liab1lity coverage 

for the Las Vegas MGM Grand Hotel fire after it occurred, 

reasoning that they could take in more by investing the 

premiums they collected than they would pay out in claims. 

Thus, while JUA's are probably unnecessary during cycle 

peaks, states should have the ability to quickly establish 

them during cycle bottoms. Like state-run insurance 

companies, they can both deter West Virginia-style blackmail 

and provide an alternative insurance source if private 

insurers attempt such blackmail. 

A bill giving the rnsurance Department authority to 

establish a JUA is attached as Exhibit D. 

4. Establish state re-insurance programs 

Reinsurance is insurance for insurance companies: 

the insurance company pays the reinsurer a premium, in 

exchange for which the reinsurer agrees to pay all claims 

above a certain amount, or agrees to pay a portion of claims 

according to some formula. For example, in Alabama the major 

medical malpractice insurer pays all claims of up to 

$200,000, and a reinsurer, to whom the primary insurer has 

12 

7~ 



paid a premium, pays any amount above $200,000. Reinsurance 

thus can insure insurance companies against very large 

claims. 

Small businesses and others who decide to fbrm groups to 

self-insure may find it relatively easy to set aside an 

amount sufficient to pay typical claims, but quite difficult 

to set aside enough to pay the unlikely but possible 

extremely large claim. They will therefore need to buy 

reinsurance. During the peaks of the insurance cycle, this 

presents no problem:. during cycle bottoms, on the other hand, 

reinsurance is often even harder to find than primary 

insurance. This is especially true today, with Lloyds of 

London and Weavers of London, the dominant reinsurers, 

blanketly refusing to insure many u.s. risks. Many 

explanations for such refusals have been offered, including 

unprecedented embezzlements by Lloyd's insiders, the drop in 

· the value of the pound from $2.80 in 1965 to $1.05 in early 

1985 which made payments in dollars to u.s. insureds much 

more costly for British companies, and pressure from American 

insurers to reinforce their efforts to pressure legislatures 

into limiting liability. ZI 
To ensure that businesses and others who self-insure 

will be able to purchase re-insurance even during 

insurance cycle bottoms, states should establish their own 

ZI See, e.g., Business Insurance, July 21, 1986, at 2: 
Chicago Tribune, October 20, 1985, at 5: Business Week, 
August 5, 1985, at 57: Journal of Commerce, July 26-27, 1985. -
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reinsurance programs. Self-insureds would pay the state a 

premium, in return for which the state would agree to pay all 

claims above a specified amount. If efficiently run, 

government-run reinsurance programs can make money. An 

example is the federal riot insurance program, which Congress 

established in 1968 to reinsure insurers of riot-caused 

damages. This program made a profit of $125 million while 

keeping insurance available in inner cities. 

A bill establishing a state reinsurance program for self-

insureds is attached as Exhibit E. 

s. Establish state-run insurance companies 

Many states currently run successful insurance programs 

themselves. In some cases, the state-run company has a 

monopoly~ as it does in five states with workmen's 

compensation insurance. In others, the state-run company 

competes with private insurers, as do 13 state-run workmen's 

compensation carriers. ~/ 

All state funds, whether monopolistic or competitive, 

have two advantages over private insurance companies: they 

need not make a profit but need only break even, and they do 

not pay state taxes. In addition, a monopolistic state fund 

can spread the risk over all policyholders in the state. 

And a monopolistic state fund can operate on a "pay-as-you-

8/ u. s. Chamber of Commer~e, Analysis of Workers' 
Compensation Laws at 39 (1980). 
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go" plus safety margin basis. By law, an insurance company 

must have sufficient capital to immediately pay not only all 

claims it knows of but also all c l aims it predicts it will 

pay in the future - over several years or even decades - on 

current policies. The company must also have sufficient 

capital to pay the amount it would owe all its policyholders 

on the unexpired portions of their policies if all 

policyholders cancelled their policies immediatel y. And the 

company must have an additional amount - typically a few 

million dollars - set aside as surplus. 

For private insurance companies, these requirements make 

sense: if a private insurer becomes insolvent claimants may 

well go uncompensated, because most state insolvency funds 

are so undependable. A state-run insurance company with a 

monopoly, on the other hand, has a guaranteed market and 

guaranteed source of funding. Such a company need not 

characterize the entire amount it estimates it will pay out 

in the ;future on current policies as a liability, as private 
' .:. 

insurance companies do , and consequently it can charge lower 

rates. 

Finally, state~tun insurance compan i es, whether 

monopolistic or competitive, should be able to run much more 

efficiently than many private insurers. For example, 

·according to data recently submitted by the Insurance 

Services Office to House Judiciary Committee Chairman Peter 

Rodino (D-N.J.), for each dollar businesses pay in premiums 

for product liability insurance, insurance companies pay out 
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$.29 in claims and defense costs.~/ The states have proved 

they can do a better job. In Ohio, for example, the state-

run workmen's compensation fund takes in only $.84 for every 

dollar it pays to injured workers, while privately-run 

workmen's compensation carriers take in as much as $1.45 for 

every dollar they pay in benefits. 10/ 

Perhaps most important, state insurance programs may 

be the most effective response to insurers who threaten to 

withdraw from states in order to pressure legislators to 

repeal legislation insurers find objectionable, as occurred 

in West Virginia and as is occurring in Florida. The 

existence of such programs both makes it less likely that 

private insurers will withdraw and ensures that policyholders 

have an alternative insurance source if private insurers do 

withdraw. 

A statute authorizing a state-run insurance company is 

attached as Exhibit F. 

6. Establish interstate compacts 

What occurred in West Virginia highlighted the gross 

disparity of bargaining power between a small state and the 

insurance industry. West Virginia is a very small market for 

malpractice insurers, with West Virginia doctors accounting 

9/ See House Judiciary Committee press release, June 9, 1986 
Tdata:-""undermines the companies' claims of massive losses and 
raises the specter of price-gouging." according to Chairman 
Rodino). · 

10/ A. Tobias, The Invisible Bankers, 168 (1982) 
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for a tiny faction of u.s. malpractice premiums: malpractice 

insurers therefore would lose very little by withdrawing from . 

West Virginia. For West Virginia doctors, on the other hand, 

malpractice insurance is essential. Both the malpractice 

~nsurers and the legislature recognized this, which is why 

the malpractice insurers won. 

West Virginia could have fought back by starting its own 

insurance company. West Virginia also could have fought back 

by establishing an interstate joint underwriting association 

together with several other larger states -- say Ohio, 

Pennsylvania and New York. Under such a plan, as a condition 

of writing insurance in any of the member states an insurer 

would have to agree to insure a certain percentage of the 

risks in each state. Thus, if an insurer wished to withdraw 

from West Virginia it could do so -- but it could then no 

longer write insurance in New York, Pennsylvania or Ohio 

either, each of which is a huge insurance market . Insurer 

blackmail would therefore be much less likely. 

States could also. establish joint re-insurance programs. 

For example, if New York, Pennsylvania, Ohio and West 

Virginia established such a program, as a condition of doing 

busi~ess in any of those states an insurance company w~uld be 

required to contribute a small percentage of its premiums --

say, 1/4 of 11 -- to fund a joint program that would write 

reinsurance in all four states, under underwriting and other 

standards established jointly by the member states. 



A draft bill establishing an interstate re-insurance 

program is attached as Exhibit G. 

c. 
1. 

Regulating More Effectively 

Prohibit arbitrary cancellations 

Under current law, insurance companies may cancel a 

policy at any time, without notice, for any reason or for no 

reason. During the peaks of the insurance cycle - when 

interest rates are high and insurers are therefore earning 

substantial investment income - they rarely, if ever, 

arbitrarily cancel policies. During the trough5 of the 

insurance cycle, on the other hand, when interest rates and 

therefore insurers' earnings on their investments are low, 

insQJ:"ers cancel even excellent risks, arbitrarily and without 

notice. This is the case today, ~nd was the case 10 years 

ago. 

The states should enact legislation that would prohibit 

midterm cancellations unless the policyholder has engaged in 

fraud or has failed to pay his premiums or there has been a 

change in the underlying risk. It is fundamentally unfair 

for a policyholder, who has entered into an insurance 

contract for a specified term, to suddenly find that contract 

cancelled before that term runs. 

Nonrenewals, on the other hand, should be permitted, but 

only if the insurer gives the policyholder adequate notice of 

its intent not to renew, and a statement of reasons for not 

renewing. 

Bills restricting cancellations and nonrenewals are 
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attached as Exhibits Hl and H2. 

2. Require experience rating 

Good drivers pay less than bad drivers for auto 

insurance, and homeowners who are good risks pay less than 

those who are bad risks. In contrast, in most states, good 

doctors and bad doctors pay the same rate : a doctor who has 

been successfully sued for malpractice several times pays the 

same rate as a doctor who has never had a claim against him. 

Many other professionals and small businesses also pay a set 

rate regardless of their individual claims experience, i.e., 

they are not experience-rated. 

By requiring insurance companies to experience-rate 

all professional and commercial risks, just as they 

experience-rate drivers and homeowners, states could reduce 

insurance rates for most insureds. This is particularly true 

for medical malpractice insurance, since studies have 

consistently shown that a very small percentage of doctors is 

responsible for a very large amount of the malpractice. g/ 
Absent experience rating, therefore, the majority of doctors, 

who rarely if ever engage in malpractice, subsidize the small 

minority of doctors who are frequent malpractitioners. 

11/ See, e.g., Michigan Report on the Liability Crisis at 11 
TI985TT19.31 of doctors accounted for 72.2% of claims: 58.1% 
had no claims): Florida Insurance Commissioner, Closed Claims 
Study of Medical Malpractice Insurance, 1975-82 {1983) {0.7% 
of doctors accounted for 241 of claims: one doctor for 31 
claims): s. Ferber & B. Sheridan, "Six Cherished Malpractice 
Myths Put To Rest," 52 Medical Economics 150 (1975) {0.6% of 
Los Angeles doctors accounted for 30% of all payments). 
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· A bill requiring experience rating is attached as 

Exhibit Il. ~egulations specifying how doctors can be 

experience rated are attached as Exhibit I2, 

3. Establish flex-rating 

If insurance companies were fully subject to the 

antitrust laws, then rate regulation might be unnecessary~ 

the market would determine the proper level of rates. 

However, because under the McCarran-Ferguson Act insurers may 

legally fix prices and engage in other anticompetitive 

activity, regulation of insurance rates is essential, 

To allow the market to work as competitively as 

possible despite McCarran-Ferguson, insurance companies 

should be. permitted to raise or cut .their rates without 

approval by the insurance commissioner within a "zone of 

reasonableness" - say, 15% above and 15% below the existing 

rate. Above or below that rate, however, states should not 

permit a rate to take effect unless and until the insurance 

comissioner approves the rate. Requiring such prior approval 

of rates except those within the zone of reasonableness 

should both smooth out the insurance industry cycle and 

enhance competition in the industry. 

A bill requiring prior approval of insurance rates 

except those within a zone of reasonableness - so called 

"flex-rating" - is attached as Exhibit J. 

4. Beef up enforcement 

It is well-established that state insurance departments 
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are understaffed and underfunded. According to the 1986 

Yearbook of the American Academy of Actuaries, for example, 

26 states have no actuaries - people who have been 

professionally trained to determine the adequacy of present 

rates on the basis of past claims experience. Moreover, of 

the 8,000 actuaries in the United States, only 64 are 

employed by state insurance departments: Aetna alone has 

twice as many actuari~s as all the states combined. 

The result is that insurance departments, no matter how 

dedicated, can not meaningfully scrutinize insurance company 

requests for rate increases: as Ken Merin , New Jersey's new 

insurance conanissioner, has said, insurance departments often 

are simply "out-manned and out-gunned." g/ Often, 

therefore, rate increase requests are effectively 

rubberstamped. 

State insurance departments are similarly lacking in 

investigators, auditors and other professionals, as the u. s. 
General Accounting Office has found. J:1/ Specifically, the 

GAO found that "most states do not have specialized examiners 

and few states have the capacity to do computerized audits," 

that "the authority of departments to order corrective action 

is very limited," and that only two of the 17 states it 

examined "conducted an original actuarial analysis enabling 

g/ Journal of Commerce, July 8, 1986, at 1. 

13/ See U.S. General Accounting Office, Issues and Needed 
Improvements in State Regulation of the Insurance Business 
(October 1979). 
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them to independently recommend the appropriate level of 

insurance rates." 

The states should pass legislation requiring insurance 

departments to have on staff a specified number of actuaries 

auditors, investigators and other prof~ssionals, and 

appropriating adequate funding for such positions. 

s. Close the "revolving door" 

While some insurance commissioners are dedicated to the 

public interest and do yeoman work with limited resources, 

others lack the will to stand up to the insurance industry~ 

For example, the GAO study found that most regulators do not 

have an "arms-length relationship" with the industry, and 

that about ha~f of all insurance regulators come from and 

return to the insurance industry. 

Clearly, prior experience in the insurance industry 

yields expertise helpful in regulating the industry. 

Conversely, one can learn much about the industry from 

regulating it, and can use that knowledge productively within 

the industry after leaving the insurance department. 

Yet regulators must always hold uppermost the broad 

public interest, not the narrow, albeit legitimate, private 

interests of insurance companies, and an insurance 

commissioner must never allow his vigilance in guarding the 

public interest to be compromised by his looking toward a 

future job within the industry. Therefore, to eliminate the 

appearance of any conflict of interest, states should pass 
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legislation that would require state insurance commissioners 

to wait five years before going to work for any company they 

had regulated. 

States should also seriously consider as candidates for 

insurance commissioner qualified individuals who have not 

worked in the insurance industry. 

A bill that has gathered substantial support in Congress 

in the wake of the Michael Deaver scandal, which can be 

adapted to apply to state insurance commissioners and the 

insurance industry, is attached as Exhibit K. 

6. Establish an Office of Insurance Consumer Advocate 

Perhaps because insurance is such an arcane and 

seemingly boring issue, the consumer is rarely if ever 

represented in insurance rate hearings. This lack of 

consumer presence is compounded by the lack of an "arms-

length relationship", as the GAO study put it, between the 

insurance industry and insurance regulators. 

An insurance consumer advocate would represent the 

consumer point of view at rate hearings and ensure that the 

insurance department does not rubber stamp insurance company 

rate requests. An insurance consumer advocate might also 

cause insurance companies t~ moderate their requests for rate 

increases. A handful of states (South Carolina, Maine, 

Oklahoma and New Jersey) have already established such 

offices. New Jersey's is particularily effective: the cost 

of the consumer advocate's intervening is billed back to the 

insurance company seeking the rate increase, thus creating an 
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incentive for the insurer to keep its rates down in hopes 

that the consumer advocate will not intervene. 

The New Jersey statute creating such a sy~tem is 

attached as Exhibit L. 

7. Prohibit the pass-through of lobbying expenses 

Like other industries, the insurance industry engages in 

expensive lobbying and public relations campaigns on 

controversial issues. For example, since December, 1984 the 

industry has been engaged in a "massive effort to market the 

idea that there is something wrong with the civil justice 

system in the United States," as the Insurance Information 

Institute has put it. 14/ And in· January of this year, the 

industry embarked on a $6.S million advertising campaign 

designed, again in the III's words, to "change the widely-

held perception that there is an insurance crisis to a 

perception of a lawsuit crisis." l2,/ 

While insurance companies clearly have the right to seek 

to manipulate public opinion, whether they have the right to 

charge their policyholders for the cost of such manipulation 

is less clear. To ensu~e that the insurance industry does 

not charge its policyholders for lobbying/public relation 

efforts that many of those policyholders may not agree with, 

may be adversely affected by, and may believe to be false and 

misleading, states should enact legislation prohibiting the 

14/ National Underwriter, December 21, 1984, at 2. 

l2,/ Journal of Commerce, March 19, 1986, at 1, 20. 
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insurance commissioner from approving any rate increase to 

the extent that it includes expenses for public relations and 

lobbying. Under such statutes, insurance companies ' f i rst 

amendment rights to conduct expensive lobbying and public 

relations campaigns -- even false and misleading ones --

would be preserved: their policyholders would simply not have 

to pay for them. 

Passing through the cost of lobbying and public 

relations to consumers is a particularly stark example of a 

larger problem: insurers blanketly passing through to 

policyholders all their expenses, rather than allocating 

those expenses by type of expense and by state. Policyholders 

thus end up paying for expenditures -- from charitable 

contributions to executive compensation -- that should more 

appropriately be borne by stockholders, and policyholders in 

low expense states end up subsidizing policyholders in high 

expense states. 

Recently, the Supreme Court of Oklahoma ruled that 

insurance companies must provide "detailed evidence" of their 

expenses when seeking rate increases.!!/ If other states 

follow this decision, or legislatures codify it, rates should 

fall somehat - perhaps substantially - and should more 

accurately reflect insurers' activities in each state. 

16/ State of Oklahoma v. Oklahoma State Board for Property & 
Casualty Rates, No. 65,430, slip. op. at 13 (Oklahoma Supreme 
Court, decided July 24, 1986). 
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o. Require risk management 

Many insurance buyers have not established risk 

management programs - i.e., they have not ·set up procedures 

intended to eliminate, to the greatest extent possible, 

dangerous aspects of their operation. Perversely, insurance 

companies and agents also have limited incentives to 

encourage insurance buyers to set up risk management 

programs, since the greater the risk the greater the premium, 

and thus the greater the profit to both the company and the 

agent, whose profits are calculated as a percentage of the 

premium. 

However, states can pass laws requiring insurance 

purchasers and self insureds to set up risk management 

programs. For example, hazardous was~e insurers wrote even 

bad risks at very low rates in the early 1980's, and refused 

to write even good risks - at any price - during the last 

year or so. However, if insurers try to control risk through 

careful, ongoing risk monitoring and control, rather than 

merely collecting and investing premiums and paying out 

claims, insurers can make money by writing even hazardous 

waste insurance. 

Elevator and boiler and machinery insurance 'provides an 

instructive analogy. In their infancy, elevators and boilers 

were both quite dangerous, since elevator cables could break 

and boilers could explode. Insurers, however, insisted that 

those risks be managed - for example, that cables be 

strengthened and that boilers be monitored - before agreeing 
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to write elevator or boiler and machinery insurance. As a 

result~ elevator and boiler accidents are today virtually 

unheard of. Insurers should spend more of their premium 

dollar on engineering, and insist that risks seeking 

hazardous waste insurance first obtain an "environmental 

audit" and take steps to minimize both the possibility ·that 

hazardous substances will be released and ~he extent of the 

harm should any such release occur. In that way insurers can 

both make money and encourage a safer environment. 

A bill requiring municipalities which self-insure to set 

up risk management programs is attached as Exhibit M. 

E. Allocate medical malpractice insurance costs more 

equitably 

The problem with medic~l malpractice insurance is not 

its total cost -- $3.4 billion 17/ or 8/10 of 1% of the $425 

billion 18/ spent on medical care in 1985 -- but its 

allocation. 

The coats of the system are misallocated in four major 

ways. First, doctors in high-risk specialities pay for risks 

that should be shared by others. The medical profession may 

be viewed as a pyramid, with a base of thousands of general 

practitioners and an apex of relatively few high-risk 

specialists. The patient is pushed up the pyramid as his 

17/ Best's Insurance Management Reports, Insurance Premium 
o'Istribution - 1985, Release No. 22, July 21, 1986. 

18/ The Washington Post, July 30, 1986, at 6. 
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case and its treatment become more compLex. As the case gets 

more difficult and slight error more devastating, fewer and 

fewer doctors are asked to bear the cost, 

For example, a man may go to see his family doctor 

because he has blood in his urine, The G,P, may send him to 

a urologist, the urologist may order x-rays, on the basis of 

those x-rays the urologist and radiologist may determine that 

the man has kidney cancer, a surgeon may partially remove the 

cancer, and a radiation oncologist may then treat the patient 

with radiation, Assume that the radiation oncologist 

radiates the wrong kidney and the patient dies. Under the 

current medical malpractice insurance system radiation 

oncologists must bear the cost of that mistake, Were it not 

for the diagnosis and treatment of many other doctors at 

different levels of the pyramid, however, the radiation 

oncologist would never have treated the patient. If doctors 

on lower levels of the pyramid bore a small portion of the 

cost of a mistake by doctors on higher levels -- on the 

rationale that all doctors benefit economically by treating 

patients on whom specialists undertake high-risk procedures 

the cost of malpractice insurance for high-risk specialists 

would go down. In addition, such a system would give all 

doctors a greater incentive to exercise due care in referring 

patients. 

Second, doctors are broken down by insurance companies 

into too many categories, with too few doctors in some 

categories. In Wisconsin, for example, the few dozen 



neurosurgeons in the state traditionally have constituted one 

category. Thus, if an insurance company pays a major claim 

against one neurosurgeon it must raise rates substantially to 

all neurosurgeons -- there are simply too few doctors in the 

category among whom to spread the risk. If insurers were 

required to put all doctors into three or four categories 

rather than the dozen or so they do today, an adequate spread 

of risk would exist in all categories. Doctors who are today 

paying exorbitant premiums would pay substantially less, 

while doc~ors paying very little today would find their 

premiums rising slightly. The statute recently enacted in 

Wisconsin requiring that doctors be grouped into no more than 

four categories is attached as Exhibit Nl. A chart showing 

the effect on premiums of collapsing nine doctor 

classifications into three is attached as Exhibit N2. 

Third, today doctors pay for malpractice that could more 

easily be borne by hospitals. Whenever a doctor makes a 

mistake, whether in making a diagnosis in his offic-e or 

conducting a procedure in a hospital: the doctor pays. 

Charging hospitals for part of the cost of malpractice 

occurring in hospitals would have two positive effects. 

Because hospitals have a very large number of beds over which 

to spread risk, hospitals could bear the cost of malpractice 

occurring ~n hospitals better than doctors. And requiring 

hospitals to pay for malpractice occurring there would 

encourage them to make sure that the doctors to whom they 

grant privileges are competent. 

Fourth, doctors, unlike drivers and homeowners, are not 
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experience rated, so that the many doctors who are rarely if 

ever negligent subsidize the few doctors who are frequently 

negligent. If doctors were experience rated, so that those 

frequently involved in malpractice paid more and those with 

good records paid less, this subsidization would stop and 

most doctors would pay less. Experience rating would thus 

increase each doctor's incentive to exercise due care. 

Regulations implementing experience-rating of doctors are 

attached as Exhibit I2. 

In addition, of course, doctors do a notoriously bad job 

of disciplining their own. Insurance companies should 

disclose all payments they make in connection with 

malpractice claims, and the names of doctors involved in 

those claims, to the Department of Insurance, and the 

Department of Insurance should make such information 

available to medical licensing boards, hospitals, 

professional review organizations and the public. Such 

disclosure would enable doctors to weed out the "bad 

apples," thus reducing the incidence of malpractice and 

consequently reducing malpractice insurance rates. Moreover , 

such disclosure would be invalciable to the consumer in 

choosing a doctor. 

A bill requiring disclosure of payments in medical 

malpractice cases is attached as Exhibit o. 

III. How to Make the Legal System More Efficient 

There is a difference between "tort reform" and true 

legal reform. "Tort reform," in the sense in which it is 
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used by insurers, simply means limiting liability: making it 

more difficult to sue and more difficult to win, and limiting 

compensation -- particularly for "non-economic" injuries 

such as disfigurement and paralysis -- for people who do sue 

and win. 

Limiting liability, however, does nothing to reduce the 

overall costs of the legal system by making it more 

efficient, e.g., by reducing delay, or increasing the 

proportion of the money flowing through the system that 

actually reaches the injured person. NICO's recommendations 

for ma.king the legal system more efficient follow. 

A. Limit lawyer's fees on both sides. 

Should government limit legal fees? On the one hand, 
,. 

principled conservatives, including Senate Commerce Committee 

Chairman John Danforth (R.-MO), have forcefully argued that 

an administration which has sought to deregulate airlines, 

communications, banking and other endeavors ought not single 

out lawyers' fees for regulation. 

On the other hand, the Reagan Administration has sought 

to limit plaintiff's lawyer's fees -- to 25% of the first 

$100,000 recovered, 20% of the next $100,000, 15% of the next 

$100,000 and 101 of anything above $300,000. It has not 

sought to limit defense lawyers fees. Because the 

relationship between a defense lawyer and his corporate 

client is a roughly equal one, whereas the relationship 

between a plaintiff's lawyer and his client -- a scared, 

unsophisticated injured individual -- is grossly unequal, 
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plaintiffs arguably need protection by the government that 

defendants do not. 

The Administration's sliding scale, however, would not 

protect plaintiffs from overreaching plaintiff's lawyers but 

rather would limit the ability to sue of those people who 

have been seriously injured by a defective product or a 

negligent doctor or hospital. For example, one law firm 

representing several women rendered infertile by the Dalkon 

Shield IUD had to spend $800,000 before recovering a penny 

from A.H. Robins, the manufacturer of the Shield. 19/ Under 

the Administration's proposal it would not be economically 

feasible to bring such a case, since defense fees and defense 

tactics -- and therefore plaintiff's lawyers' costs -- remain 

unlimited, while the plaintiff's lawyer's reward for·winning 

.the case is sharply limited. 

If lawyers fees are to be limited, they should be 

limited on both sides. The fastest growing expenditure in 

the legal system is not plaintiff's lawyer's fees - which are 

typically 1/3 of the recovery if they win and nothing if they 

lose - but defense lawyers fees. According to the Insurance 

Services Office, for each dollar insurers pay to injured 

people they pay $.46 to defense lawyers double the amount 

they paid to defense lawyers just ten years ago. 20/ And 

19/ Robins, Zelle, Larson & Kaplan, "The Bomb in the 
Boardroom," Nov. 15, 1984, Minneapolis, MN (seminar) 
(Statement of Robins, Zelle, attorney Roger P. Brosnahan). 

20/ Insurance Services Office, Inc., The Rising Costs of 
General Liability Legal Defense, at 3 (May 1986). 
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since 1956, defense lawyers' fees have risen three times as 

fast as claims payments. 21/ 

The rise in defense costs is particularly alarming 

because ea~h additional dollar spent on defense lawyers means 

an additional dollar that must be charged directly to 

policyholders: increasing defense costs thus directly 

increases insurance rates. The amount the plaintiff spends 

on his lawyers, on the other hand, has no effect on premium 

rates, since rates are based on the amount of the jury 

verdict or settlement, not the percentage of that verdict or 

settlement that goes to the plaintiff's lawyer. 

States could limit defense fees by disapproving any rate 

that included within it more than a certain percentage -- say 

251 -- for defense costs. Under such a plan, the amount 

spent on defense costs is limited, but the insurer has the 

ability to determine how best to allocate that amount. With 

lawyers fees limited, a greater percentage of the money 

flowing through the system would wind up in the hands of the 

injured person. 

A bill taking an extremely modest first step toward 

controlling lawyers fees on both sides is attached as Exhibit. 

P. 

s. Penalize frivolous actions on both s i des 

Just as insurers have sought to limit plaintiff's but 

21/ Insurance Services Office, Inc., and National 
Association of Independent Insurers, "198S: A Critical Year" 
(May 198S). 
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not defense lawyers' fees, they have sought to penalize 

frivolous actions by plaintiffs - frivolous suits -- but not 

frivolous actions by defendants - frivolous motions and 

objections. 

In fact, however, much greater incentives exist for the 

latter than for the former: because they charge by the hour, 

defense lawyers have an incentive to "keep their meter 

running" by raising defenses, filing motions, interposing 

objections and briefing and rebriefing the same issue -- no 

matter how untenable their position -- even if settling the 

case quickly would actually be cheaper for· their clients. 

Plaintiff's lawyers, in contrast, have no incentive to delay, 

since they work on a contingency fee basis, getting paid only 

if and when they win. 

States should enact legislation establishing severe 

. sanctions, · or encouraging judges to impose such sanctions, 

for delaying tactics or actions taken in bad faith, whether 

by plaintiff or defense lawyers. Possibilities include: 

1 . The judge could order that the party found to be 

acting in bad faith pay the attorney's fees involved in 

opposing the action found to be in bad faith, perhaps with an 

additional penalty1 

2. The judge could direct a verdict on the issue or 

issues dealt with in bad faith against the party found to be 

acting in bad faith1 

3 . The judge could direct a verdict in the entire case 

against the party acting in _bad faith1 
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4. Lawyers found to be acting in bad faith could be 

suspended: 

s. Lawyers found to be continually acting in bad faith 

could be disbarred. 

Bills imposing modest penalties for frivolous actions 

are attached as Exhibits Ql, Q2 and QJ. 

c. Prohibit secrecy agreements 

·What does a lawyer do when a defendant offers to settle 

his client ' s case for a generous amount, but only on 

condition that the settlement agreement remain sealed and 

that all material discovered during the case be returned or 

destroyed? The settlement is clearl y in the individual 

client's best interest, but equally clearly can be contrary 

to the public interest: it may a llow the manufacturer to 

continue to market a product it knows is defective, it causes 

more people to be killed and injured by that product, and it 

makes it more difficult for other people injured by the 

product, or the families of those killed by the product, to 

receive compensation. 

Perhaps the most sordid and well-known example of a 

corporation insisting on secrecy agreements is that of A.H. 

Robins in Oalkon Shi·eld c·ases: 22/ today, Honda and the other 

22/ See Remarks of Miles Lord, Chief Judge, District Court 
for the District of Minnesota, to Messrs. Robins, Forrest and 
Lunsford of A.H. Robins Co., Feb. 29 , 1984 ("In order that no 
group of plaintiffs might assert a sustained assault upon 
your system of evasion and avoidance , you time after time 
demand that able lawyers who have knowledge of the facts 
must, as a price of getting their cases, agree to never again 
take a Dalkon Shield case nor help any less experienced 
lawyers with their cases against your company.") 



manufacturers of 3-wheel All Terrain Vehicles (ATV's), which 

have already .been responsible for almost 200 deaths, are 

insisting on similar agreements. 

To eliminate the conflict between the individual 

client's interest and the public interest, to reduce costs 

and to save lives, states should prohibit secrecy agreements. 

A draft bill prohibiting such agreements and 

accompanying explanations are attached as Exhibit R. 

o. Encourage offensive collateral estoppel 

Under the doctrine of collateral estoppel, a party that 

has had a full and fair opportunity to litigate a fact at 

issue is not permitted to relitigate that issue in case after 

case: rather, the ract is established and can be used in 

future cases. 

Judges have been hesitant to allow the use of collateral 

estoppel by plaintiffs, even though allowing such use would 

substantially speed up the resolution of cases. Taking the 

Dalkon Shield example again, in case after case A.H. Robins 

argued that the Dalkon Shield was not defective, even as 

court after court found that it was defective~ had the 

defectiveness of the product been deemed established early in 

the litigation, with liability then depending on whether or 

not there was causation in each individual case, costs on all 

sides would have been substantially reduced.~/ 

23/ See M. Mintz, At Any Cost: Corporate Greed, Women and 
the Dalkon Shield (1985). 
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E. Pass back collateral source benefits 

Under current law in the majority of states, the jury is 

not permitted to hear evidence of any payments the plaintiff 

may receive for his injury from sources other than the 

defendant, e.g., workmen's compensation benefits, health 

insurance benefits, or social security benefits. In some 

states the jury may consider such evidence, and in a few 

states the jury verdict is automatically reduced by the 

amount of benefits from these "collateral sources." 

The majority rule -- the so-called "collateral source 

rule" -- presents a difficult issue. On the one hand, a 

defendant who has negligently caused an injury certainly does 

not deserve a windfall because the plaintiff happens to have 

insurance or is eligible for other benefits. On the other 

hand, a plaintiff who receives compensation for medical 

expenses from both a jury verdict and another source receives 

double recovery to the extent medical expenses paid by the 

other source exceed the payment he has made to that source, 

such as premiums for health insurance. 

To prevent both windfalls to defendants and double 

recovery for - plaintiffs, the fairest solution is probably to 

require the defendant to pay the full amount of the verdict, 

but to excuse the source of the collateral benefits from 

paying such benefits to the extent that they are already 

included in the jury verdict. With the money thereby saved, 

the source of the collateral benefits would be required to 

reduce the cost of those benefits across the board. For 

37 

q~ 



example, if the jury verdict included compensation for lost 

wages, and the plaintiff was eligible for workmen's 

compensation benefits, the defendant would pay the full 

amount of the verdict to the plaintiff and the plaintiff's 

workmen's compensation carrier would be excused from paying 

the plaintiff, but would be required to pass through the 

savings by reducing its rates across the board. 

Under this rule, the cost of health insurance and 

workmen's compensation insurance should fall by 10-15%, and 

transaction costs would be reduced. And taxpayers, workers 

and purchasers of health insurance would not subsidize 

liability insurers, as they would if jury verdicts were 

reduced by collateral source benefits. 

F. Create incentives to settle. 

Because they're paid by the hour, defense lawyers have 

an incentive to keep their meters running by delaying the 

resolution of cases -- even those where liability is clear 

to the greatest extent possible. 

Penalizing defendants for refusing to make reasonable 

offers, and penalizing plaintiffs for making unreasonable 

demands, would encourage both sides to be more reasonable 

more quickly in negotiating and thus to resolve cases more 

quickly. 

A bill penalizing both the failure to accept a 

reasonable offer and the making of an unreasonable demand is 

attached as Exhibits. 

G. Establish alternatives to the tort system - including 
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no-fault systems, arbitration, mediation, mini-trials, 

and other alternative dispute resolution systems 

The tort system serves · three important functions: 

compensation, deterrence and disclosure. Because no 

effective criminal penalties exist to deter corporations from 

acting irresponsibly, the tort system provides the only 

meaningful deterrent to such actions. And because government 

regulators can not be depended on to ferret out information 

that corporate defendants do not wish to disclose, the tort 

system is the only means to force disclosure of such 

information. The stories of A.H. Robins and the Dalkon 

Shield, 24/ Ford and the Pinto gas tank, 25/ Richardson-

Merrell and MER-29, 26/ and Johns- Manville 27/ and asbestos 

are just a few·of the scandals unearthed as a result of tort 

litigation. And it was only the fear of more litigation, and 

of large awards for both compensatory and punitive damages, 

which finally forced these and other dangerous products off 

the market and encouraged the development of less dangerous 

substitutes. 

It is therefore essential that the common law continues 

to develop and that no limits be placed on either 

24/ See id. 

25/ See Grimshaw v. Ford Motor Co., 174 Cal. Rptr. 348 
TI9e1> 
26/ See Toole v. Richardson-Merrell, 251 Cal.App. 2 689 
TT967J. 

27/ See P. Brodeur, Outrageous Misconduct: The Asbestos 
Industry on Trial (1985). 
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compensatory or punitive damages in cases involving defecti v e 

products. 

In other types of cases, on the other hand, factors 

other than the tort system may deter irresponsible conduct or 

force disclosure - or deterrence and disclosure may be less 

important - and another type of system might compensate 

people more efficiently than does the tort system. The 

classic example is no-fault auto insurance. Both criminal 

penalties and self-interest deter people from driving 

recklessly, and when the police arrive at the scene of an 

auto accident it becomes a matter of public record. A no-

fault insurance system which neither deters reckless conduct 

nor forces disclosure but does compensate people more 

efficiently than does the tort system th~refore makes sense 

for auto accidents. Up to 95% of each dollar flowing through 

such systems reaches the injured person, compared to less 

than 50 % of each dollar in the tort system. 

For other types of uncomplicated cases involving 

relatively minor injuries, such as many slip-and-fall cases, 

no-fault systems may also be worth trying. For example, 

states may wish to consider a no-fault system with an add-on 

penalty for deterrence for all cases not involving death, 

disfigurement or permanent disability in which the 

plaintiff's economic loss was less than a certain amount. 

Under such a system, if the injured person sought payment of 

his economic loss from a defendant causing the injury, and 

the defendant failed to pay such economic losses within 30 

days, the defendant would automatically be penalized heavily, 
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e.g., by being required to pay treble damages. Such a sys tem 

might well provide a sufficient deterrent to run-of-the-mill 

negligence causing relatively minor injury, although i t wou ld 

not force any disclosure . 

In addition, for parties with roughly equal bargaining 

power -- such as an asbestos manufacturer and its insurer o r 

two major manufacturers -- other less costly alternatives to 

the tort system may make sense. Corporations that have 

frequent business dealings with each other, for example, c a n 

provide by contract that any disputes between them be 

resolved by binding arbitration, or by "mini-trials" that a re 

much less formal and expensive than full blown trials. 

Finally, in certain cases the tort system has worked 

exactly as it is supposed to: litigation and substantial 

damage judgm~nts have not only compensated injured people b ut 

have also stopped irresponsible actions, or forced 

responsible ones, and have enabled the public to learn the 

truth about outrageous corporate misconduct. After the 

corporation and its officers are punished adequately, many 

still-uncompensated victims of the product might be more 

quickly and adequately compensated through an alternative 

dispute resolution system than through the tort system. 

Bills establishing various types of alternative dispute 

resolution systems are attached as Exhibits Tl, T2 and T3 . 
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Mr. Chairman, Members of the Committee. 

I am James F. Johnson. I am a partner in the law 

firm of LeBoeuf, Lamb, Leiby & MacRae which has offices in 

New York, Newark and Metro Park. For the past twenty years 

I have specialized in the l aws governing insurance and have 

advised American and alien insurers, reinsurers, interme-

diaries and insurance consumers on a wide variety of matters. 

I am flattered to have received an invitation to 

appear before you today to discuss ways to increase the capa-

city to underwrite commercial lines insuran·ce in New Jersey. 

I hope that the observations I make will be of assistance 

to the Committee in coping with this most important subject. 

As I am certain you are aware, New Jersey is not 

alone in suffering a dearth of insurance capacity. The 

phenomenon is national; no jurisdiction has escaped it. 

Some states have formulated legislative responses to the 

twin problems of insurance availability and affordability 

which appear to have ameliorated these problems. Others 

have taken ill-advised actions which have merely aggrevated 

the problem. 

I believe that New Jersey can learn from the exper-

iences of its sister states. I therefore propose to focus 

upon these experi_ences. I am not unmindful, however, of 

the list of proposed bills which were set forth in the 
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August 18 Notice of Public Hearing and I will comment upon 

these bills as well. 

In investigating ways to increase capacity, one 

should first examine why there is a dearth of capacity. 

It is my considered opinion that capacity is lacking in cer-

tain lines of insurance because, quite simply, underwriters 

are unwilling to pledge their limited resources to writing 

New Jersey risks. Why is this so? I think that underwriters 

believe that they will lose money if they do so. 

Now this belief may or may not be valid. Never-

theless, it exists, and I believe it is incumbant upon the 

legislative and regulatory authorities in New Jersey to 

change it. 

How can you, as legislators, dispel the belief 

that certain New Jersey commercial risks can not or should 

not be underwritten? The first is to listen to the lament 

of insurers that they no longer can predict their losses 

in certain lines. The Supreme Court of New Jersey has a 

well-deserved reputation as one of the most anti-insurer 

courts in the United States. It is my understanding that 

very few policy wordings can survive adverse scrutiny by 

that court. Legislation designed to prevent judicial re-

drafting of insurance policies is therefore a prerequisite 

to developing a market in the lines affected. The recently 
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passed proposal (S. 1152 and 545) with respect to liquor 

liability and Senator Lesni ak's bill concerning defining 

the term "sudden and accidental" (S.B. 2325) are commendable 

steps in the right direction. 

Many of these proposals share a common character-

istic: they constitute tort reforms. I am quite aware that 

some of you may not wish to hear pleas for tort reform, but 

I would be less than candid if I failed to state first and 

foremost that the most important legislation to increase 

capacity in New Jersey is significant tort reform. 

Your sister states have found that the more compre-

hensive the tort reform enacted, the greater the likelihood 

that insurers will dedicate their limited capacity to that 

state's market and will underwrite risks in that state rather 

than in some other state. I understand that the tort reform 

legislation enacted in the states of Washington, Alaska, 

Colorado and Connecticut has had this effect. As a further 

example, the passage of Proposition 51 in California has 

resulted in~ new found willingness of insurers to underwrite 

municipal liability insurance in that state. 

Recently the National Conference of State Legisla-

tures Legislative Information Services published a lengthy 

report which, inter alia, summarized state actions and initia-

tives in controlling liability insurance costs. This widely 
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circulated report compared the tort reform legislation enacted 

by all states through July 15, 1986. New Jersey, I must 

note, fared very poorly in comparison. 

A further means of encouraging capacity is to avoid 

certain significant mistakes of your sister states. I do not 

think that mandatory rate rollbakcs will do you any good. 

They will merely result in insurers leaving the state. The 

reason for this is simple. Even at present premium rates 

insurers are suffering underwriting losses. Mandatory rate 

rollbacks can only aggrevate an already serious situation. 

While tort reform will most likely ease this situation in 

the future, the impact of mandatory state rollbacks is irnrne.-

diate and severe. Consequently, many insurers faced with 

such rollbacks believe the only feasible alternative is to 

stop writing business in that jurisdiction. Florida has 

seen this happen; Hawaii, which I understand has passed similar 

legislation, is likely to see it also. What good are mandatory 

rollbacks when there are no insurers willing to write the 

risks at all? 

Another mistake is to mandate onerous rules governing 

cancellation and non-renewal of risks. I believe that the 

insured is entitled to know why he is being cancelled and/or 

non-renewed and to have the opportunity to replace his coverage. 

But if you go too far, you will lose the markets you have. 
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Insurers will not write new business. In particular, the 

distinction between the admitted market and the surplus lines 

market must be retained. Regulations which may be considered 

desirable for the admitted market's ordinary business should 

not be imposed upon the surplus lines market which is reserved 

and available for difficult and high-risk business. When the 

New Jersey Insurance Department's original cancellation and 

non-renewal regulations were imposed upon surplus lines in-

surers, the surplus lines market dried up. It did not return 

until the regulations were amended. 

And this discussion of surplus lines raises another 

point -- the effect of the non-admitted market on capacity 

available to New Jersey insureds. New Jersey has a very 

unfortunate reputation among non-admitted or surplus lines 

insurers. Very few surplus lines insurers are eligible in 

New Jersey. The principal reason is the existence of a unique 

surplus lines guaranty fund which, in my view, is a fraud 

upon. the public. For financial reasons well known to this 

Committee, it promises what it cannot deliver. In my opinion, 

its repeal is overdue. I commend Senator Di Francesco on his 

bill (S.B. 788) which would do so. 

A second reason is the archaic surplus line law 

which has been in effect in New Jersey for over 25 years. 

Last year, at a time of vast expansion of surplus lines business 
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nationwide, New Jersey expanded only 57.6% from 1984 and only 

28.7% from 1983, as compared to 133.5% and 171.9% for New 

York and 86.1% and 94.2% for Pennsylvania. I believe that 

a revision of New Jersey's surplus line law is essential. 

The National Association of Insurance Commissioners has labored 

long and hard in developing a mode~ law which would be particularly 

beneficial to New Jersey. Promotion of the entry of strong 

surplus lines insurers into the New Jersey marketplace coupled 

with less regulation of these strong insurers should be the 

watchword. A healthy surplus lines marketplace is a precondition 

to the flexible capacity necessary to cope with periodic 

crises such as we are presently experiencing. Enactment 

of the N.A.I.C. model act coupled with an enlightened regulatory 

philosophy in the Insurance Department would greatly help 

alleviate the current crisis. 

What else can you do? Government insurance or 

reinsurance has been touted by self-proclaimed consumer advo-

cates as a possible cure. In the short run it would serve 

to replace non-existant pri~ate capacity. But at what cost 

to the taxpayers? If the private professional insurance 

industry is unable to see their way to write business at 

a profit, how can government which doesn't have any experience 

or expertise in this area do better? The history of govern-

ment insurance programs has often been one of exclusivity 
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and/or subsidy. In short, governmental entry into the insur-

ance marketplace as an insurer could prove to be a very costly 

exercise for New Jersey taxpayers and can only be counter 

productive in addressing and resolving the present capacity 

shortage. 

Encouraging improved risk management through the 

formation of self-insuring mechanisms is an excellent idea. 

Every day we read of some group of former insureds which 

have opted for self-insurance. I think Senator Lesniak's 

reciprocal legislation is certainly one way to deal with 

this subject. Legislation, such as that enacted in Vermont 

and Hawaii, to encourage the formation of captive insurers 

is another way. I have a preference for mutual insurers. 

Th~ reciprocal format can easily lead to abuses by the attorney-

in-fact. New Jersey should consider encouraging its industries 

to form captive insurers in New Jersey with minimal regulations 

' a la Vermont. The tax engine which motivated companies to 

flock to Bermuda and the Cayman Islands has been largely 

removed by the new tax reform act. New Jersey has an historic 

opportunity to take advantage of this tax law change and 

become the leading U.S. jurisdiction for captive insurers. 

Another proposal which you may wish to consider 

is legislation which would encourage the purchase of property 

and casualty insurance on a group basis. New York law presently 



- 8 -

does not permit the purchase of group property and liability 

insurance and has been advised by The Jones Commission that 

enactment of a law specifically permitting such purchases 

would alleviate the capacity. problem. The theory underlying 

the Federal Risk Retention Act is to permit purchasing groups 

of similarly situated insureds to band together to obtain 

necessary coverage. New Jersey should encourage this proposal. 

Similarly, New Jersey could encourage other insuring 

mechanisms to insure New Jersey risks. The New York, Illinois 

and Florida Insurance Exchanges have capacity that may be 

profitably utilized in New Jersey. A change in the surplus 

lines law to accommodate the unique features of these Exchanges 

would be necessary and I understand that Senator Cardinale 

has sponsored a bill which will do so. But care must be taken 

to insure the financial bona fides of these exchanges. Also, 

it should be noted that each Exchange, like Lloyd's, has its 

own security fund. I doubt if they are anxious, therefore, 

to come to a state which can also assess contributions to a 

surplus lines guaranty fund. 

Finally, I would encourage you to listen to insurers 

who are advocating the permissive use of claims made insurance. 

I find it ironic that the New York Insurance Department, 

which has vehemently opposed the use of the ISO-CGL policy, 

has nonetheless supported legislation which mandates the 

lOCfX L__------=========================== ---------------------
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exclusive use of claims made policies for physicians and 

surgeons. I guess consistency is the hobgoblin of my little 

mind. The fact is that a claims made policy is easier to 

underwrite than an occurrence form because it vastly improves 

the underwriter's ability to perform his single most important 

function, i.e., to predict and price the likelihood of a 

covered loss. In addition, certain risks cannot be under-

written on an occurrence format - the insurers have been 

burned once too often. They cannot predict their losses 

and thus cannot price their product . The claims made form 

is not appropriate for every line of i nsurance and, to my 

knowledge, no one is so advocating. But it is appropriate 

for many commercial liability lines and its availability 

should be permitted. I understand that at least forty states 

have agreed to permit the claims made form. New York is 

being stubborn. There is no reason why New Jersey should 

follow its lead. 

I appreciate the opportunity to speak to you today. 

If nothing else, I would like to leave you with this view: 

regulation for solvency is to my mind the critical function 

of government; where government attempts to replace the market 

in determining what is best for the consumer, artificial 

restrictions will ~esult. The current capacity crisis will 

gradually work itself out; loosening unnecessary regulatory 

I 10)< 



- 10 -

restrictions can hasten its end. The heavy hand of government 

- in the form of ill-advised and unnecessary regulatory burdens 

can only exacerbate it. 

I will be pleased to attempt to answer any of your 

questions. 

II I~ -----------------------------' 
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I appreciate the opportunity to speak with you today on the subject of 
"captive" insurance companies. Our company not only functions as New 
Jersey's doctor-owned malpractice insurer - we are also the administrator 
of the Physician Insurers Association of America, an organization of 

. thirty-nine similar compani!!s ranging from coast to coast and providing 
coverage for more than half the country's independent physicians. With 
ten years of successful operations virtually completed, the Medical Inter-
Insurance Exchange - like many of its association counterparts - has 
proven that a special purpose captive insurer can be a part of the solution 
to problems such as we see today. My comments will highlight some of 
the features of this success. At the same time, however, I will be 
emphasizing the additional fact that captives alone cannot solve the 
problem. Better availability and some cost savings can be accomplished; 
but, so long as the continuing expansion of the present reparations system 
generates more claims and escalates the amounts paid in defense and 
settlement of those claims, captives just like their predecessors will be 
forced to continually raise rates or face financial impairment. 

STRUCTURE 

To begin, I should point out that the term "captive insuror" can be applied 
to a broad spectrum of organizational modes. Fundamentally, the 
description covers· any insuring entity which includes its owner or owners 
as its primary client. Single corporations may own captives but they must 
be very large to do so and survive. Our company is a second version 
known as an association or group captive. The members of a group with a 
common insurance problem (in our case organized medicine) become both 
the policyholders and owners of the company. Over time, they share both 
the economics and the risks of the venture. I believe your interest in the 
subject today centers on group captives. 

A second structural variation relates to the differing levels of 
capitalization, taxation and regulation possible. These are primarily a 
function of where the company is organized. The best known example is 
the offshore captive. Depending on the country selected, there is little or 
no outside control over forms, rates and the contingency reserves that the 
company decides to utilize. In the U.S., several states including Colorado 
and Vermont, encourage the formation of such companies by limiting the 
size of start-up capital and surplus and providing some tax preferences. 
Finally, any captive may be formed in its own state so long as existing 
rules are followed. Our company was established under New Jersey rules 
and is subject to the review of the State Department of Insurance. 

While the use of a different venue is of significant value in avoiding the 
very time consuming regulatory process, I would caution strongly against 
taking this approach with a primary objective of minimizing the 
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company's start up capital. Requirements in this state are certainly low 
enough and, with the uncertainties of "long tail" general liability lines of 
insurance, they are probably too low; The Medical Inter-Insurance 
Exchange started with twenty times the specified minimum. The purpose 
of this capital and surplus fund is to provide a contingency reserve in the 
event rates for any period prove insufficient. We have had to use the fund 
for just this reason several times. 

THE AD VANT AGES OF A CAPTIVE 

As I have suggested, there are a number of real benefits from the 
formation of such a company. With policyholders as owners, any profits 
automatically flow back as savings. If the insureds are concerned that 
any given rate change may be too conservative, they can be satisfied that 
anything ultimately left over will be returned. At the same time, they 
have control over the company's day-to-day operations through elected 
board membership and committee input. In a company such as ours, the 
doctor involvement is not only substantial, it is essential. Physicians 
provide all the medical expertise necessary for our underwriting, claim, 
and loss prevention .functions. This makes us far more proficient as a 
specialty insuror than our commerical counterparts. 

This specialization also produces significant economies of operation. For 
example, with group sponsorship, a marketing force is not always 
necessary. We were able to start up with 60% of the state's doctors as 
members without having to pay agents commissions. This fact, coupled 
with real savings from extensive computerization, has enabled us to keep 
total in-house costs at 8% of premium. Traditionally, industry norms for 
such expenses have been 2,-3,%. Most all of the doctor owned captives 
in the country have been able to function for less than 1,%. 

Another significant plus can be found in the management of investments. 
With reserve funds isolated for a long tail line of coverage, true results 

· can be measured and estimated in advance in the calculation of premiums. 
The portfolio can be structured conservatively in relation to payment 
forecasts yet full advantage of changing yields can be taken by altering 
maturities within that structure. In our rate calculations today, we 
reduce forecasted loss payments by 1/3 in anticipation of investment 
return. We have continually used conservative interest rate assumptions 
in this approach to avoid wide fluctuations in premium rates as yields 
have oscillated. Over our ten year history, returns have been better than 
published norms and they always have been used to the policyholder's 
benefit. 

A final, very significant advantage of a captive is the enhanced ability to 
prevent losses. Direct involvement of insured members will provide the 
best · possible insight in identifying preventable circumstances. 
Information gained in this analysis can be passed back through the · 
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sponsoring organizations and the expectation of direct impact on future 
rates helps to motivate positive action. At the Exchange, we are 
continually evaluating loss information and converting it to positive 
instruction. Seminars have been held at the rate of one a week over the 
last two years. These presentations are usually made at hospitals. It is 
difficult to measure the exact impact of these efforts against the 
continually broadening types of allegation presented but it is certain 
results would have deteriorated further without this work. 

DISADVANTAGES TO THE CAPTIVE APPROACH 

The primary message I have to impart is the fact that the single existence 
of a captive doesn't make the problem go away if the loss trends are real. 
In our case, this is just what has happened. We have accomplished 
substantial expense savings and some measure of loss prevention in 
certain specialties. Rates were level for our first five years as a result. 
Now the underlying rate of increase in claim has caught up with those 
savings and rates have had to rise at an annual rate of 2096 or more. The 
optimism surrounding the establishment of a captive often prompts the 
leadership to rationalize away sound forecasts of needed rate increases. 
The fundamentals cannot be ignored. Our experience has been that the 
best outside consulting advice we could get was usually too low when it 
came to estimating needed rates. If anything, we were saved by better 
than average investment -performance and an adequate capital and surplus 
fund. 

A second fundamental, which is of ten lost in the enthusiasm for 
policyholder owned companies, is the need to be large enough to spread 
the risk. Insurance only works when there are enough participants of a 
similar class to spread the impact of the individual large loss. This is 
particularly true in general liability where single payments are so large. 
No matter how clean a small group's experience has been in the past, one 
big verdict can wipe them out. 

The traditional method of removing this risk of catastrophic loss~ is the 
purchase of reinsurance. You have been advised already that this 
particular marketplace is in just as bad a condition as the primary 
carriers. When a small captive sets out to find reinsurance under these 
conditions, the coverage is either totally unavailable or priced so 
conservatively that the company is better off without it. Some small 
companies find that their reinsurers dictate their basic rates and policy 
forms and, in the process, the very self-determination which was sought in 
the establishment of the organization is lost. 

In my judgment, a new company should generate at least $20 million in 
annual premiums to be viable at the start. Propsects of growth to the $.50 
million level should also exist in the not too distant future. 

-4-
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RESULTS OF NEW JERSEY'S DOCTOR-OWNED CAPTIVE 

For many pessimists, the mere fact that the Medical Inter-Insurance 
Exchange is still around is an outstanding accomplishment. Not only are 
we still around, we have proven that we can do a superior job of managing 
this particular problem for. organized medicine. Our objective was to 
function on a "break-even" basis and stabilize cost. While I conclude that 
we have broken even over the last 9½ years, my past comments have 
already disclosed that costs are not stabilized. If the average increase, 
used over that last three years continues for another three, rates will 
triple between 1984 and 1989. If interest rates continue to fall, the 
change will be even more severe. Countrywide the prognosis for other 
members of our association is the same with only few exceptions. The 
most notable exception is in California where meaning£ ul tort reforms 
were passed in 197.5. The results of those companies are uniformly 
superior to those of other states including ours. 

In summary then, I strongly support the use of captive companies to insure 
difficult specialized problems. This only works, however, where the group 
is large enough and fiscal integrity is maintained. Even then, the 
insurance crisis will not disappear so long as the loss results are 
constantly fueled by the expanding concept of entitlement which we see 
today. 

Thank you for providing the opportunity for me to speak with you today. 

-5-
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Honorable Committee Members: 

New Jersey Citizen Action is a coalition of approximately 100 

groups: labor, non-profit, environmental, minority, senior citizens 

and tenants. We have been in the state four years working on pro-

blems ranging from unfair taxes to toxic waste. We go door to door 

talking to families and educating people on our issues. We have 

fourty-five staff members working at three offices in Hackensack, 

New Brunswick and Woodbury Heights. 

The problem of skyrocketing insurance premiums and 6f the in-

dustry withdrawing from the market has created a state of crisis in 

New Jersey. Yes, there is an insurance crisis. National studies 

point out that insurance premiums eat up 11% of our disposable in-

come. The difficulties facing New Jersey residents, businesses, 

non-profit organizations, municipalities and other entities is ·.-.,ell-

documented. 

The cause of the crisis is also well-documented. The insurance 

crisis is a result of the cyclical nature of the industry. Insurers 

cut their prices when interest rates and thus their investment incone 

is high. When interest rates are low, as they are now, investment 

income is low and "Panic Pricing" begins. It is this phenomenon 

that was responsible for the insurance crisis in 1976 and is respon-

sible for the current crisis. The cyclical nature of the industry 

is well-documented. We bring it up again because it is i.mporLi.nt to 

understand ~s we discuss solutions to the crisis. 

industry is bl~minq the rrnhl~m on injury vict i ms. 

1 . 

II ~,x 

The i._nsur,nce 

Th~:-y .1rrrue t-h .1t-



by enacting mec1sures to eli.mi.na.t~ our consti.tuti.onal riqhr. t-o L,:: 1 1, IL 

redress by strictly limiting (.:1nd Ln :.:;ome c,1ses eli.mi.nntLnq) ,1 ·;i.c -

tirns right to sue for 6ompensation~ the li.~bility problem would be 

stabalized. Fufilling this wish list of the insurance industry 

will not solve the insurance crisis. 

·t-1ill. 

Reforming industry practices 

To solve the current crisis in the property/casualty insurance 

mRrket and to prevent future crisises the public, the insurance de-

partment and the legislators need to get the facts first. 

Under present law, the public is in the dark about the amount 

insurance companies take in in premiums and pay out in claims for 

product liability insurance. The public is similarly unaware of how 

much insurance companies pay out for economic damages - i.e., 

actual out-of-pocket loss, such as medical expenses and lost wages; 

for compensatory non economic damages, such as compensation for 

paralysis, for the loss of a limb, for the loss of the ability to 

bear children or for brain damage; and for punitive damages -

which are intended to punish the defendent and deter similar conduct 

in the future. Furthermore, the actual amount insurance companies 

pay out after a verdict is rendered (as apposed to the verdict which 

is most often much greater than the amount paid out), the amount 

they pay in settlements, the amount they pay to t-heir own la,·:yers, 

and the amount of time that elapses between the time an insur~nce 

company receives not ice of a claim and the time it ,~c tua 11 y pays the 

claim, are all facts that must be taken i.nto acount when ~e seek to 

solve the insur-,nce crisis. They are also t:lll L"1cts th ,:1 t i.nsur ,,nc l: 

industry ,,,it-h holds from the publi.c, the i.nsur .~nce dPp ,1.rt-m..,, nt- 1nd 

. 



the legislators. 

. Today with liability insurance r a tes skyrncketin0 

a.nd insurance· companies withdrawing from certain markets , ·a nd ·1-1 Lt h 

different interest groups recommending widely-differing measures to 

bring down insurance rates, it is essential t hat policymakers have 

the above information. 

In order to get the full picture the above mentioned facts must 

be broken down both by product line (i.e. drugs, machine-tools, cars, 

etc.) and company-by-company basis, for each of the last ten years 

and each following year. 

Let the sun shine in on the insurance industry's books. You 

must not be . forced to legislate in the dark. Demand the facts. 

The current finanical disclosure bills in the Senate ' s package, 

S-2318 and S-2319 ,don't:Jrovide any of the necesary information. They 

perserve the status quo: no facts. After meeting with Citiien 

Action Senator Pallone has agreed to sponsor a REAL disclosure bill. 

1:Je at Citizen Action urge the committee members to support and co-

sponsor this bill which is currently being drafted. Drastic limmita-

tions imposed on our civil rights through so called 'tort reform' 

is not appropriate before we get the facts. Let us get the infor-

mation from the ones who have it - the insurance companies. 

The same companies that (according to Bests 12 / 85) had an in-

vestment income of $19.7 billion in 1985. The same companies th~t 

(according to the Insurance [nformation Institute) reali zerl c~pi -

tal gain of $5.3 billion in '85. The same companies that t he Gov-

ernment Acccounting Office estimates will real iz e A net qai n in the 

next four years, before t~xes, of igo billion. These ,=t r e the :;<1me 

) . 



companies t-:h -1t refuse to provide ,lffor<iabt.-~ i.ns1tr,1nce f,)r :L,y ,- ,u·,, 

centers, municipalities and pony rides. 

!tie at Mew Jersey Citzen Action also reciuest for public he r1rinqs 

with all the affected parties of the insurance crisis. rod,"1y' s 

hearing was by invitation only, excluding many of the qroups ser-

iously affected by the crisis: non-profits, unions, church-groups 

and injury victims. 

In conclusion, the insurance crisis will occur again and aqain 

unless measures are taken to examine the industry's accounting pro-

cedures. Line by line information on premiums collected and claims 

paid along with claims history of all line items needs to be nvail-

able to the polciy makers and the public. 

f ~ • 
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1-': . , · r: t : 1,1 le,\,', t) 1(.• public lf'. i11 t.lie d.::rh about the 

cl~.ini!::- fc,r proc1uct J.ie1l. •i lity ir1sura11cE. The pul>lic 

E-~ri}c.,rly u11c1..,_·,:rE of ho"'· mucli in~urancc- companies pay out for 

(•cc•:,o!' :lc dar:c1oc0 r - i .E., ac:tt1c11 out-of-pockl·t Joss, such a~ 

nic·c~ic,iJ t·xpc·nsc·1:: c::11:G lo~t wages; for compensat.ory non-

eco: ion,i c damages, such as compensation for parolysi s, for the 

loss cf a limb, for the loss of the ability to bear children 

or for brain damage~ and for punitive damages - damages not 

to corr.pensate the injured person but to punish the defendant 

and deter similar conduct in the future. The public is also 

unaware of how much insurance companies pay out after a 

verdic~ is rendered (as opposed to the amount of the verdict, 

which is often dramatically greater than the amount paid out) 

and the amount they pay out in settlements, the amount they 

pay to injured people and the amount they pay to their own 

lawyers and for expenses, and the amount of time that elapses 

Letween the time an insurance company receives notice of a 

claim and the time it actually pays the claim. 

Today, however, with liability insurance rat~s 

skyrocketing and insurance companies withdrawing from certain 

market~, and with different interest groups recommending 

~idely-differing measures to bring insurance rates down, 

it is essential that policymakers have the above information. 



--- --- - --- .. 

J. l11E- ar.1ount l ' c., i c3 out in economic dama.9 1:.: s, 

con ,1•er1sc1t ory non-ecc,nomi c damages, and punitive · damages , 

tabulated by size of economic damage: 

2. the number of claims paid and the amount paid in 

claims pursuant to (a) verdicts (allocated separately for 

judge and jury verdicts): (b) settlements after a complain t 

is filed but before verdict: (c) settlements before a 

complaint is filed: 

3. the total amount rendered in verdicts, and the tot a 

amount actually paid out pursuant to verdicts: 

4. the average time elapsed between receiving notice 

a claim and payment of the claim, by size of claim paid: 

5. the investment income earned on the amount 

ulti~ately paid between receiving notice of the claim and 

paying the claim, by size of claim paid: 

6. the total amount paid in defense lawyer's fees in 

connection with claims paid (a) pursuant to verdict: (b) 

pursuant to settlements after a complaint is filed but befor 

verdict: (c) pursuant to settlement before a complaint is 

filed: 

7. the total amount paid in defense lawyer's fees jn 

connection wjth (a) defense verdicts: (b) clajms resolved 

p1· jc ,r to V(•rdict pursuant to whict1 no jndE•mnjty wc:1s paid: 



(, , ) c]c-1inis raid pursu,H1t to verdict: 

(t · ) claims paid pursuant to settlen1ents aft.er a 

complaint is filed but before verdict.: 

(c) claims paid pursuant to settlements before a 

complaint is filed; 

(d) defense verdicts; 

(e) claims resolved prior to verdicts pursuant to 

which no indemnity was paid. 

9. the total amount of premiums written; 

10. the total amount of premiums earned: 

11. the number of claims paid, and the total amount 

paid, arising from an occurrence in connection with which a 

claim was niade against more than one defendant, and the 

aniour,t by which that amount exceeded tl,e amount proportional 

to tr1E: insurance company's insured' s percentage o: 

responsibility for the injury, as determined by the jury (in 

cases tried to verdict) or as estimated by the insurer (in 

cases that are settled). 

The Committee believes that in order to fully present 

and analyze the impact of the Act on insurers the above data 

must be broken down both by product line ' &: • r- • , dr uo s, - --· ... _ 
machine-tools, cars, etc.) and company-by-company basis, 
fc,r E·ac-h of th<· Jo~-t ten yc;=irs r1nd each fol]ov::ing yee1r. 



1986 AHENQMENTS TO STATE RATING LAWS 

COLORADO 

Until recently, rates were not required to be filed with the 
Colorado Department of Insurance, with the exception of workers' 
compensation and employer's liability, medical malpractice, automobile 
assigned risk, and insurance written by captive insurance companies . 
The latter lines required prior approval. Effective July 1, 1986, a 
bill was enacted requiring that insurers must file rating information 
on all subsequent rate changes for all lines of business concurrent 
with the effective date of the rate change . These rate filings do not 
require the commissioner's approval . 

CONNECTICUT 

Connecticut enacted a l aw establishing a joint standing committee 
on insurance and real estate to study the process by which insurers 
establish rates and premiums for liability insurance coverage. The 
study will examine market influences, underwriting standards, 
investment income and its relation to the ratemaking process, reserving 
practices, and the claims made general liability policy form and 
systems for the classification of insureds. The committee will also 
evaluate the powers And duties of the insurance commissioner relative 
to the establishment of the rates and premiums, and w.ill make specific 
recommendations regarding the advisabi.li.ty of a system of mandatory 
approval by the commissioner of any proposed change in rates and 
premiums or contract terms and conditions upon renewal by an insured of 
any liability insurance policy. Further, the committee is required to 
evaluate the feasibility of establishing a Consumer Advocate's Office 
within the insurance department and the possible effects that such an 
office would have on the .i.nsurance climate in the state. 

A final report of the committee's findings and recommendations is 
due to the Governor and Gfmeral A!=!sembly on or before December, 1986. 

Iowa enacted a law requiring insurance companies to lower 
liability insurance premiums to reflect the reduction in annual losses 
caused by the enactment of the mandatory seat belt law. The 
commissioner is to determine the amount of reduction of the automobile 
liability insurance premium which is to take effect on all policies 
issued after July 1, 1987. In making this determination on the 
appropriate rate of reduction, the commissioner may employ the services 
of an actuary. The cost of these services shall be assessed against 
licensed insurers. 
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MARYLAND 

Maryland is a "file and use" stAte for all lines of business 
except medical malpractice. However, its rating law permits the 
insurance commissioner, after heari~g, to declare that a competitive 
market does not exist for a given line of business and thereby require 
prior approval for such line of hnsiness. To date in 1986 the 
commissioner has issued An order stating that the following lines of 
business do not possess a competitive market and that rate changes for 
these lines are subject to prior approval: public entity protection, 
day care facilities, lawyers professional liability, directors and 
officers liability, and h11sses other than school and church busses. 
The commissioner's order with regnrd to these lines will expire on May 
6, 1987. 

NEW YORK 

New York has enacterl flex-rating for commercial lines whereby the 
insurance superintendent P.stab 1 ishPs annua 1 limj tat i.ons governing 
commercial rate level in,:r.eases or decreases whi,:h ,may take effect 
without prior approval. Filings which produce rate levels beyond 
limitations established by the superintendent require prior approval, 
except that filings shall be deemed approved unless disapproved within 
30 days. Further, the superintendent may exempt a market from the rate 
limitations upon a deter.minAtion thAt competition is sufficient and 
rates will not be excessive, inadeqnate, destructive of competition or 
detrimental to the solvency of im:rnrers. 

Within 90 days after the effective date of the statute, every 
insurer licensed to write property/casualty coverages in regard to a 
market not exempted by the superintendent must file with the 
superintendent rates appropriately modified to reflect the likely 
reductive cost effects reAsonably attri.butable to Any newly-enacted 
tort reforms. Filings RTP reqnirP.<l to contain specific explanations of 
reductive cost effects in a form prescribed by thP. superintendent. ThP. 
superintendent must detP.r.mine whether rates filed reasonably reflect 
the likely reductive cost An<l if not, he shall state the basis for his 
determination. The affected insnrer may thereafter request a hearing. 
Lastly, for purposes of the annual limitations, the rates determined to 
reasonably reflect the 1 ikely reductive cost effects shall be treated 
as if they had been in effect for the 12-month period prior to the date 
of such determination. 
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NORTH CAROLINA 

North Carolina enacted two bills which alter the rating and 
classification plans and the ratemaking procedure for non-fleet private 
passenger motor vehicle insurance and permit the insurance commissioner 
to adopt a Safe Driver Insurance Plan. These bills also provide for 
the inclusion of public members on the Board of Governors of the Rate 
Bureau and its committees, as well as for reimbursement by the rate 
board for all insurance department rate hearing costs. Moreover, in 
the event the commissioner, after n rnte hearing, disapproves a 
previously filed rate, the new law permits him to establish an interim 
rate. The commissioner may also require additional data from insurers 
on losses, investment income, administrative expenses and other dat~ 
necessary to examine any line of insurance. In addition, the 
commissioner was grantP.<l anthori ty to roll bt1ck rntes to reflect 1986 
modifications in North ~nrnlinn civil law . 

OREGON 

Oregon, a. "file :m~l 11se" state for •ccmmerci/11 lines, rP.cently 
changed its law to req11ir~ prior approval for commArcial rate changes 
increasing or decreasing rntes by more than 25%. ThP. law became 
effective on April 21, l9R6. 

VERMONT 

Vermont's competitive rating law was recently amended to require 
the insurance commissionPr to hold a hearing to determine whether a 
competitive market exists "whenever in any market over any 12-month 
period the average rate for all premiums in any line of insurance 
increase by 25% or more'' . Otherwise, the competitive market is 
presumed to exist. 

WEST VIRGINIA 

West Virginia has Pnncted a law requiring that rate filings for 
liability insurance for political subdivisions must be accompanied by 
information requested by the insurance commissioner so as to determine 
claims payouts, investment income, premium income, loss reserves, 
administrative exp~nses, profits, losses and other such peitinent 
information necessary to assess the profitability of such business. 
Liability coverage for political subdivisions may not be reduced 
without the written consent of thP insured and the policy premium may 
not be increased by more than 10% per year. 

,as,x 
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The statute grants to the commissioner the authority to disapprove 
any casualty rate filing for. fa i.111n~ to provide the required 
information. 

WASHINGTON 

Washington, a "file and use" state for commercial lines, has a 
deemer provision whereby rates become effective in 30 days unless 
disapproved by the Commissi.oner. A law has been enacted requiring the 
insurance commissioner, ln reviewing a property/casualty rate filing, 
to determine whether thP. insurer sho11ld grant to the policyholder a 
credit in the rate filing. The rnte filing may be disapproved if the 
commissioner finds that thP. r.RtP is inRdeqnatP, Pxc:essive or unfairly 
discriminatory. 



TEXAS COMMERCIAL LIABILITY INSURANCE UNIFORM CLAIMS ~EPCR r 
Ex:i. A 

l. a) ~ame of Insurer 

b) Nam~ of Insurer Group 

~\\~f\ 
-. -. ' 

c) Claim Fi1e Identification .. 
d) Name of person completing fonn 

e) Telephone number 

2. a) Cate of Injury 
I I Month bay Year 

b) Cate Reported to Insurer 
I I 

Montn bay Year 
c) Date Closed 

Month I bay I Year 

3. Age .of injured person at time of injury ______ _ 

4. a) Was injured penon employed &t time 
of injury? l Yes 2 No - -

b) ·If yes, did injury occur in course 

' 
of employment? 1_ Yes 2_ No · · 

S. Type of Injury 
1 __ Wran9fu1 de&th 
2 __ Other Bodily Injury 

6. a) Po11cy Type 
0 L & T (A11 Fonns) 

- M & C (All Fonns) 
- Co!Tlftercia1 Auto = Medical Malpract1ce-Hosp1ta1s 

. l30x 



b) Business C1ass 
l Governmental ent i ties 
2- Schools (Public & Private) 
3- Daycare centers 
4- Li quo,. .. T·i ab i 1 i ty 
s- ~on-profit organizations 
6- ConstnJction finns 
7--:- Directors and Officers 
8= Other 

c) Policy Limits (Bodily Injury) 
Per Person 

Per Occurrence 

Aggregate Limit. if 
applicable and if known 

Combined Single Limit 
(if Applicable) 

7. a) State where injury occurred 
l Texas 2 Other - -b) If Texas. give county where 
injury occurred _____ _ 

c) If Texas, g1ve county where 
suit as filed ______ _ 

·d) If Texas, give county where 
case was tried ------

8. a) Was an attorney involved for 
pia1nt1ff? l Yes 2 No - -b) Was an attor~ey involved for 
1nsurer? l_ Yes 2_ No 

,,11 -- ····--
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9. a) Stage of 1ega1 system at 
whic~ sett1ement was reached 
or award mace: 
1 . . Binding Arbitration 

. 
2_ ~o Suit Filed 
3 Suit f1led but 
- settlement reached 

before triaJ 
4 Ourfng tria l , but before 
- court verdict 
s_ Court verdict 
6 Settlement reached 
- after verdict 

7 Settlement reached 
- after appeal was filed 

b} If a court verdict is 
indicated fn a) above, 
indicate result: 
l directed verdict for 
- plaintiff 

2 directed verdict for 
- defendant · 

J judgffl<!nt not withstanding 
- the verdict for the 

plaintiff 
4 judgment not withstanding 
- the verdf ct for. the . 

defendant 
5 judgment for the 
- plaintiff 

6 judgment for the 
- defendant 

7 for plafntfff, after 
- appeal 

8 for defendant, after 
- appeal 

· 9_ a11 others 
c) If case dfd go to trfa1, was 

case tried by jury? 
1_ Yes (by Judg1 and Jul"'Y) . 
2 No (by judge alone) -

10. a) Were there defendants other 
than your insured? 
1 Yes 2 No - -



b) !fa) is yes, how many other 
cefencants? -------

c) If a) is yes. indicate type of 
other defendants 
l_ Individuals (Private) 
2_ Individuals (Business) 
3 Partnerships, Corpora-
- tions, or other business 

organizations 
4_ Non-profit Organizations 
5_ Governmental Entities 

11. a) If case was tried to verdict, 
what percentage of fault was 
assigned to your insured? 

b) If claim was settled, estimate 
the percentage of fault for 
your insured: 

c) What percentage of final awar·d or 
settlement was paid by you? 

12. Please ihdica~e the following 
with respect to the total 
amount paid to claimant 
a) Amount paid by you, the 

insurer 

b) Amount paid by insured, due 
to retention or deductib1e 

c) Amount paid by excess carrier 

d) Amount paid by insured due to 
settleme~t or award in excess 
of policy limits 

.e) Amount pa1d by other 
defendants/contributors 

f) Total amount of settlement 
or award (a+ b + c + d + e) 



lJ. Were collateral sources, such as 
~ed;ca l i nsurance, disabi:i~y 
;~surance, socia'. security 
disab·1•~y. or worKers' compensation, 
available to the injured party? --. 1_ Yes 
2_No 
3 Unknown -14. a) Was a structured sett1ement 

used in closing this claim? 
l_ Yes 2_ No 

b) !fa) is yes. did structured 
settlement apply to 
plaintiff's attorney's fees 
as well as indemnity payments? 
l_ Yes 2_ No 

c) If a) is yes, indicate amount 
of irrmediate payment 

d) If a) is yes. indicate 
projected total future payout 

e) If a) is yes, indicate 
present value of projected 
total future payout (price 
of annuity if purchased) 

15. Injured peMon's medical 
expenses thr""Ough date of 
c:losing 

16. Injured person's anticipated 
future medical expense 

17. Injured person's wage loss 
through date of closing 

18. Injured person's ant1c1pated 
future wage loss 

19. Injured person's other expenses 
through date of closing 

., 

s 



20. :nJured person's anticipated 
fut~re o~her expenses 

21. Amount of non-economic 
compensatory damages 

22. a) Actua1 amount of prejudgment 
interest, if any, paid on 
award 

b) Estimated amount of 
prejudgement interest, if any, 
reflected in settlement 

23. a) What role did punitive damages 
play in this claim? 

1 Asked for in petitio~, no· 
- granted 

2 Asked for and granted by 
- court or jury 

3 Asked for in settlement, 
- not granted 

4 Asked for in settlement 
- and paid by insu_rer 
s_ Not app11cable 

b) If punitive damages were asked 
for, what was the amount? 

c) If pun1t1ve damages were 
actually awarded, what was 
the ·amount? 

d) If punit1ve damages were 
considered 1n settlement, 
estimate the amount. 

e) If pun1t1ve damages were paid 
by the 1nsured, what was the 
amount? 

f} If punitive damages were paid 
by the insurer, what was the 
amount? 

--- ----

• 



24. a) Amount paid to outside defense 
counsel 

b) AmovQt of other a11ocated 1oss 
adjustment expenses, such as 
court costs and stenog~iphers 
fees 

c) Tota1 allocated loss 
adjustment expense (a+ b) 

-'~--






