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drift pins and rivets. There were holes along
the edges of each section of pipe through which
rivets were driven to hold the sections together.
The drift pins, which were made of a tapering
piece of steel varying in length and diameter,
were used as follows : the smaller end was in-
serted in the rivet holes ; the larger end being
struck by a hammer or sledge forced the rivet
holes together, so as to facilitate the insertion of
the rivets. The end of the drift pin, which was
struck with sledges or hammers, would in the
course of time, flatten down and form what is
known as a burr.

On the nineteenth day of February, 1902, the
plaintiff, an employee of the company, was or-
dered by the defendant to go to this line of pipe
and calk the sections that had been joined to-
gether. At the same time a gang of men was
ordered by the defendant to rivet the pipes to-
gether in advance of the plaintiff, who had al-
ready been sent there as a calker. The plain-
tiff was directed by the defendant to follow up
the riveters and to calk the pipes together as
fast as they were riveted, although he was not
a member of this gang and was not under the
orders of their foreman.

On the twenty-first day of February, working
in compliance with these orders, the plaintiff
had just completed a piece of calking and was
looking at the seam that he had calked. His posi-
tion was directly opposite that of the gang of
riveters and across the pipe from them. While
in this position one of the riveters struck a drift
pin which they were using for the first time on
that job, a blow on the head with a hammer and
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a piece of steel composing the battered head or
burr which had formed at the head of the drift
pin from the constant blow's which it had re-
ceived at other times, was knocked off and was
driven or flew across the space, separating the
plaintiff from the gang of riveters, and struck
him in his right eye, causing him to entirely
lose the sight of his right eye and impairing the
sight of his left eye.

The drift pin that caused this injury was in a
very dangerous and defective condition, and
was the only one of the size which it was neces-
sary to use on this particular job, available to
the employees or supplied to them by the de-
fendants.

The action was tried in the September term,
1902, at the Passaic Circuit of the Supreme Court
and resulted in a verdict of fifteen hundred dol-
lars for the plaintiff. The defendant now seeks
to have the judgment reversed because of the
refusal of the court to" order a non-suit at the
close of the plaintiff’s case, because of the re-
fusal of the court to direct a verdict in favor of
the defendant company at the close of the evi-
dence, and for certain portions of the judge’s
charge.

ARGUMENT.

It is the plaintiff’'s contention that by reason
of the three propositions hereinafter set forth,
the refusal of the Court to order a non-suit at
the close of the plaintiffs case was perfectly
proper, the refusal of the Court to direct a ver-
dict in favor of the defendant at the close of the
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evidence, was proper, and those portions of the
judge’s charge to which the defendant excepied,
were proper.

The propositions are as follows :
[. That there were defective tools supplied by
the defendant, and that the tools supplied were
not reasonably safe,
2. That the defendant did not use reasonable
care in the selection of reasonably safe tools ;
and further

3. That there were no reasonably safe tools
supplied by the defendant.

That this contention is well founded, and that
a violation of any or all the defendant’s duties
in that behalf would entitle the person injured
thereby to recover damages will be seen by a re-
view of the evidence and the authorities here-
inafter cited.

That there were defective tools supplied by
the defendant, and that the tools supplied

were nol reasonably safe.

This is proven by the testimony of William
Campbell ; he testified that Mr. Jones (the su-
perintendent of the defendant) came to where
he was working and ordered him to go to Little
Falls that afternoon to work on a rush job.
Jones said that he had sent John MeClung to get
the tools ready and that they would be all right
for use. That he (Campbell) should do the riv-
eting and MeClung and the plaintiff should do
the calking. They arrived and started to work
the next morning. MecClung had the tools there,
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To quote the witness’s testimony from this point
(p. 18, 1. 20.) *“When I started to work, Mr.
Jones came around and inquired how it was.
[ said, ‘We have a poor lot of tools,” he said,
‘They are the best we have got and there is no
blacksmith on the job, go ahead and work with
them.” We worked that day and the following
day. This man James (the plaintiff) was on the
other side calking, and I had been working in
the pipe and came out. The holes were bad ; 1
had been using twodrift pins ; this third drift pin
was in the rivet heater’s can that he heats the
rivets in ; I told him to throw me over that pin
to drive the holes better—to pull the pipe closer.
[t is necessary to have the pipes closer; he
threw over this pin and I struck it the second
time when the piece flew off'; I saw 1t go across
the pipe and Jim helloed ‘My God, something
hit me in the eye.’ 1 turned around and said,
‘I knowit.” I helped him over the pipe and he
told me to get the pin for him.” Witness identi-
fied the pin and the place where the piece in
question was knocked off. (Pp. 18 & 19.) Wit-
ness also swore that this pin was one of the de-
fective ones that he had shown to Mr. Jones, when
he mentioned that the tools were poor (p. R A K
also that the time of the accident was the first
it had been used since the attention of Jones had
been called to the pin (p. 19, 1. 8). That wit-
ness immediately after the accident secured
pin which he identifies at trial (p. 18, 1. 21). That
Mr. Jones was the superintendent and had
charge of the pipe work upon which plaintiff
was working (p. 19, 1. 25). Witness also testified
that it was necessary to use the third drift pin to




draw the holes together at time of accident (p. 21,
I. 18, &ec.) 5 that it was necessary to use this parti-
cular size drift pin, namelv I ; that there were
no more drift pins of that size to be secured, al-
though ”1(’!'(‘ were a number of pins of other
sizes (p. 22, I’'s. 20, &c.) Witness swears posi-
tively that on ‘LI]L-. job it was necessary to use a
7-8 pin and that there were no others to be secured
with the exception of the one secured, as is shown
by _the fact, that he made a careful search and exam-
ination throughout the tool chest and all other places
where tools were kept (p. 22, 1. 20, &e. and p. 23,
l. 1 to 20). Witness showed his ability to iden-
tify size and quality of pins (p. 20, 1. 20 &e. and
p. 24, 1. 1, &e.). He again testifies®positively
that Supt. Jones was in charge of their party (p.
25, 1. 30 to 35). He again testifies as to the
necessity of using a I pin and as to his careful
search in the store house, ete., after the accident to
Jind other 7-8 pins and that there were none (p. 26,
l. 7, &ec.) ; that 1t was the custom of the defendants
along the line to “*dress” the drift pinsin_need of
repair and that there was no z’u'rrr-r’.'\-uu'!h on the job
at the time of the accident (p. 27, 1. 10, &e. and p.
26, 1. 33, &ec.); also that ¢ s u’rmr',rw-mrx to use a
pin in that condition (p. 28, 1. 20, &e.).

John MeClung testified that he was sent to
Little Falls to get the tools to start the job ; that
he got them and took them to the job. When
asked *“Did you get the best \'011 could find ?”
He replied, ¢“Yes, sir.” (p. 29, 1. 2, &c.) He testi-
fied that he was ordered to get the tools by
Supt. Jones (p. 29, 1. 8). On cross-examination
by Mr. Corbin, he testified that he secured the
tools from a large tool box, which box stood in
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front of the store house (p. 29, 1. 20, &e.) ; that
amongst the tools he secured were three drift
pins, one %, one %, and one %, (p. 30, 1. 10) ; that
in this large box of tools, from which he had
taken the drift pins, there were only about a
dozen pins of different sizes (p. 30, 1. 19, &e.).

On re-direct examination by Mr. Ward, when
asked if Supt. Jones had told him where to go
for them, he answered, ‘““He did not say where ;
he said to go and get the tools, beeause he sur-
mised I knew where to go (p. 32, 1. 38, &ec.)
Asked “That was the only place to get tools ?”’
A. “Yes, sir” (p. 33,1, 1). Witness also testified
that there was no blacksmith on the job at that
time (p. 33, L. 3).

Frederick Younger testified that he was work-
ing for the defendant company ; that he went
with MeClung to get the tools for the job (p. 33,
I. 33); also that he had helped pick them out;
asked *“What was the condition of them ?”” He
replied, “We got the best tools we could get”
(p. 33, 1. 34). He identified the drift pin which
he had helped McClung to select and take to the
job and also indicated the place where the piece
of steel was knocked off, causing the accident
(p. 34, 1. 10, &e.). On cross examination as fol-
lows: Q. “Youdid not try to get any in the“Are
House ? A, ““No, we got the best tools we could
find around.”

James Wardlow testified that he was working
on the pipe line at the time of the accident. He
identified the pin and indicated the place where
the piece, inflicting the injury, had been knocked
oft (p. 36, 1. 30 &c.).

Patrick McMahon testified that he had been a




blacksmith for over thirty-one years; that he
had been in the practice of making drift pins
(p. 37, 1. 30, &e.). Being shown the drift pin,and
asked his opinion as to the fitness of the pin in
question to work with, he replied, *“ My opinion
18 that it is not fit to work with unless it was
‘dressed’”’ (p.37,1.32, &e.), Q. “Is that a
gafe dool do work with 2 A, S Np, seeiit O
“Why not ?”  A. ¢ There is too much of a head
on it. That burr ought to be cut off and made
the same as a new pin.” Q. *“Is that liable to
fly off when it is struck ?”’ A. ¢ Yes, sir.” (P.
38, 1. 7, &e.)

PROPOSITION 2,

2. That the defendant did not use reason
able care in the selection of reasonably safe
tools.

This proposition of the plaintiff’s is substan-
tiated and proven by proposition number 1 en-
tire, but the plaintiftt further proves and sub-
stantiates Prop. 2 by the evidence of the wit-
nesses as follows :

William Campbell testified that when he was
directed by Supt. Jones to go to Little Falls,
Jones said he had sent McClung to get the tools
so that they would be out all right for use ; that
when they had started to work on the job Supt.
Jones came around and inquired how they were
getting along. William Campbell (witness) said,
““We have a poor lot of tools.” Jones replied,
“ They are the best we have got and there is no
blacksmath on the job. Go ahead and work with
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them." (P. 18,1. 22, &c.) He testified that the in-
jury was caused by one of these poor tools, a
drift pin, which he identified at the trial; that
the drift pin, size f, was the only one of that size
available to the workmen ; he made careful
search for other drift pins of this size but was
unable to find them (p. 22, 1. 30, &c., and p. 23,1.
1to 20); that it was absolutely necessary to use
this size (p. 26, 1 5, &c.) and that there was no
blacksmith on the job (p. 26,1. 34). That it was
the blacksmith’s duty to dress the tools (p. 26,
1 16); also : Q. “ When these heads become that
way and flatten down, what should be done ?”
A. “1It is proper to ‘dress’ them. They are
sent to the blacksmith to have him *dress them.’”
(P. 26, 1 18, &c.) Again in cross-examination:
Q. “ That is the only time you went up to in-
spect any pins?” A. “1I had no right to go
when this other man was sent to furnish the
tools.” (P. 27, 1. 8, &c.) Also that it was the
custom and that they usually had a blacksmith
on the T. A. Gillespie line to “ dress” the tools,
and that when they got bad tools, they sent them
back (p. 27, 1 20, &c.); that it was dangerous to
use a tool in that condition (p. 28, 1 20, &c.).
This evidence shows plainly that the defendant
or that the Supt. who had charge of the work
had full knowledge of the defective tools * that
he told the workmen that they were the best
they had and ordered them to proceed with the
work.

John McGlung testified that he was sent by
the Supt. to get the tools (p. 28, 1 36); that he
got the best tools he could find (p. 29, 1 2);
that he was ordered to get the tools by Supt.
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rot. the tools from the

o

Jones (p. 29, 1. 8) ; that he
recular tool box (p. 29, l. 20), and when asked
whether there was a bin inside the taeEaxT Tie
replied, *“I don’t know that.” (P. 30, 1. 26.)
He testified that Superintendent Jones did not
tell him where to get the tools because he sur-
mised that he (Mc¢Clung) knew where to go
(p. 32, 1. 38). He was asked, Q. “That was the
mu’_ﬂ_,r fufrr'r'r'fm get the tools PECI (ot T il
“Was there any blacksmith on the job at that
time B0 0 A SNok Cat o dhats timtelt G islhdre
WS N;"Hu'fr‘r‘f’f r'.wl'_.-"ru'r‘ that: S ALt Yen it B :’-3, 1.
1 to 10.)

Frederick Younger testified that he helped
McClung to select the tools and that they got
the best they could find (p. 33, 1. 35). Again “We
got the best tools that we could find around”
i e R

Patrick MecMahon, whose testimony will be
found on page 37, &e., testified that the tool in
question was not a safe one for a man to work
with.

The defendant’s neglect or failure to use rea-
sonable care in supplying reasonably safe tools
18 shown first by the fact that contrary to
their usual custom there was no black-
smith on hand to repair defective tools,
a practice certainly necessary in the exercise of
reasonable care ; second, although the workmen
made a careful search for better tools, they were
unable to find that the company had supplied a
single reasonably safe tool of the size required.
The only one that was supplied by the defend-
ant was the one that caused the injury, and that
this was not reasonably safe was proven by ex-
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pert witnesses ; third, that the workmen called
the attention of the Supt. who had entire charge
of the work for the defendant, to the defective
tools, and were ordered by him to continue to
work with them as they were the best they
could get.

Fven if there were good tools to be secured
(which the plaintiff has proved was not the case)
the workmen were not bound to ¢o behind the
statement of the Supt.. that the defective tools
in question were the best to be had. Such a
statement, if untrue, was negligence, and negli-
cgence only of the defendant.

PROPOSITION 3.
That there were no reasonably safe tools

supplied by the defendant

This proposition is embodied in and substan-
tianted by proposition number 1. Counsel feels
that he might have gone farther in !ri'n|ai:.-‘ilin!|
] and might have stated that thére mo reason-
ably safe tools suppled. A

William Campbell testified that the tools they
were using on - the job were shown to Supt.
Jones ; that Mr. Jones was told that they were
defective, but told the witness to go ahead and
use them as there were no better tools to be had
(p. 18, 1. 21) ; that there were no more drift pins
to-be found of that size (,) (p. 22, 1. 21.) He
repeats this statement on p. 23, 1. 11; that
there were drift pins of other sizes, but
they would not do for the work (p. 23, 1. 14)
that § pins were the proper pins (p. 23, L 200
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On the same page he indicates his ability to
identify pins of different sizes. He testified
that he went to the store house after the acci-
dent to see if he could get any more pins, better
than those they had used, but could find none
of the required size ; that it was necessary to
use this size on the work (p. 26, k 5 to 40); that
the pin was dangerous to use (p. 28, 1 2).

John Me Clung testified thatthey got the best
pins they could find (p. 29, 1 2). That the tool
box from which they got the tools was the only
place where tools could be gotten (p. 33, k 1)
and again that they got the best they could get
(p- 33, 1 35).

Frederick Younger assisted McClung in get-
ting the tools, testified that they got the best
tools they could get (p. 33, t 34), and again
that they got the best tools they could find
around (p. 35, 1 19).

James Wardlow identified the pin that had
caused the accident.

Patrick McMahon testified that the pin that
caused the accident was defective and dangerous
to use.

To sum up the evidence adduced to prove this
proposition we have shown that the employees
who were capable of distinguishing good and bad
tools, took the best that they could find, and
that these “best” were defective. It has farther
been shown that these defective tools were the
only ones that were, supplied the defendant.
This, of course, proves the proposition that there
were no good tools supplied. It may be urged,
however, that the defendant proved that there
were other tools from which the workmen could



have their selection. It may be true that there
were other tools, but it is clearly shown by the
plaintiff’s witnesses that there were none of the
required size (), and that this size whs neces-
sary for the work in hand.

DEFENDANT’S CASE.

Thomas Millson testified in behalf of the de-
fendant that the proper pin to use was a 7 (p. 45,
1L, 30).

William Culligan testified that the (Campbells
were skilled workmen (p. 49, 1. 20); that there
were a number of pins around the works of differ-
ent sizes, but does not, throughout his entire tes-
timony, state that there wasa single pin in good
condition of the necessary I size supplied by the
defendant.

John Shilling testified that he had seen three
or four drift pins at the office (p. 51, 1. 38), but
does not throughout his entire testimony, state
that there was a single drift pin of the necessary
size (7) supplied by the defendant.

Jacob Harold testified that there were a num-
ber of drift pins in different places around the
works (pp. 53 & 54). Neither does he state that
there was a single drift pin of the necessary
size reasonably safe and supplied by the defen-
dant. He worked for the defendant company.

Charles Harold testified that there were drift
pins around the works, but does not testify as to
their size ; that there were five or six pins in the
box from which MeClung had gotten the tools,
but does not state their condition or size.
Also that the tool box was keptin apublic place
so that the men could go to it and help
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themselves. He worked as a mechanical en-
gineer for the defendant company. (Pp. 56 and
57)

Thomas Mahoney testified that he was em-
ployed by the defendant. That there were drift
pins around the works, and to quote his own
language, “ Some of them were old and some of
them were in good condition, as far as [ could
judge.” (P. 59,1. 19.) He left the works, at
Little Falls in Nov. and did not return until
March, following the accident. This man had
not been at the works for some time prior to or
after the accident, therefore his testimony is of
no value, but he does not testify to the size of
the drift pins, nor does he state that there were
any drift pins of the required size at the works
when he left or when he returned. (Pp. 57 to
60.)

William Neery testified that there were a
number of drift pins in different places on the
works, but does not state their size nor does he
say that there were any of the required size. His
recollections are indistinct. (P. 61 to 63.)

William Jones testified that he was the Su-
perintendent for the defendant of the work at
Little Falls at time of accident; that the Camp-
bells were good workmen and understood the
business. He did not remember whether or not
he had gone to this particular job while they
were working. He did not positively state nor
deny that he had a conversation with William
Campbell about the condition of the tools, but
simply said that he did not remember the inci-
dent. He testified there was no blacksmith on
the job at time of accident; that there were a
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number of drift pins around the works but he
did not deny that there were no drft pins reason-
ably safe of the required size supplied by the com-
pany for this work (pp. 63 to 66) nor state any
pins of that size were supplied.

Walter C. Hopper testified to nothing relevant
in this case.

John McClung, a witness formerly sworn for
the plaintiff, testified in behalf of the defendant
that most of the drift pins that he selected for
the work were in a serviceable condition. But
he did not state that the drift pin which caused
the accident, was in a serviceable condition.
He testified that the drift pins he got were the
best he could find. He did not contradict his
testimony for the plaintiff.

Frederick Gubelman, vice-president and chief
engineer of the defendant, testified that there
were a number of drift pins at the works, but
did not state their size nor that there was a sin-
gle pin of the required size supplied by the de-
fendant. When shown pins with their heads
hammered into a burr, he stated that they were
not dangerous, thus raising a question of fact for
the jury. as it had been testified on the part of
the plaintiff that such pins were dangerous. (P,
69 to 74.) '

REBUTTAL.

James Campbell, recalled, positively testifies
that he also saw Supt. Jones at the place of the
work on the day of accident.

William Campbell, recalled, positively identi-
fied the pin produced in evidence as the one that
had caused the accident and the one that he had
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used the day of the accident. Requested to
measure the pin with the rule, he did so and
found the small end bearly 13-16 of an inch in
diameter. He alsq testified that it was a black-
smith’s work to repair the pin.

ARGUMENT.

In this cause there was no question of contri-
butory negligence brought up.

The testimony as given above both on the
part of the plaintiff and the defendant shows be-
yond a doubt that there were defective tools
supplied by the defendant. In fact it proves
conclusively that there were no tools but defec-
tive ones, of the required size supplied. John
McClung was sent by Supt. Jones who had en-
tire charge of the work, to get the tools for the
job. Frederick Younger accompanied him.
They went to a certain place, where the defend-
ant had conspicuously placed a box as arecepta-
cle for tools. This box had been placed there so
that the men on the work might go to it
and select whatever implements they had occa-
sion to use. Both McClung and Younger testi-
fied that this was the only place of which they
knew where they could get such of them as
they desired, and as they had been instructed
to bring to the work. They also testified that
this was the usual place to get the tools and
that there was no other place where they could
get them. McClung said that Supt. Jones had
not directed him where to get them because he
surmised that McClung knew. This proves that
the box from which they get the tools was the
usual place, if not the only place, where the de-
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fendant supplied them. These men were not
bound ¢éo go to any other place than the usual
; one designated by the defendant. McClung and
[ Younger selected from this box the best tools
[ that were therein, amongst which was the drift
rpin that caused the accident. They selected
| these tools and the defective drift pin with the
{ utmost discretion and the greatest caution and
[ as they both positively testify, they selected the
[ best that were supplied by the defendant and
[ were in this box. They both also testify that
"the drift pin, size |, which they selected, was the
; best one they could get. If this box were placed
there by the defendant to supply tools to its
men and if it were the usual place
for getting tools and the only place
where these men were in the habit of
and knew they could get them, and if from the
tools thus supplied by the defendant, these men
after careful examination, selected the best they
could get, and if these “best” were defective,
not reasonably safe, and caused the accident,
surely the defendant was negligent and did not
supply reasonably safe tools, but supplied only
defective ones, nor could the defendant have
used reasonable care in the selection of these
tools thus supplied. But further William Camp-
fbell and others testify that it was necessary to
use a | drift pin on this particular job. Thomas
Millson, a witness for the defendant, testified
that this was the proper size pin to use. After
the selection of the tools, McClung and Younger
tookthem to the job. Thereafter, while using
these tools, William Campbell testified, Supt.
Jones came to them and asked how they were
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getting along. Campbell replied that the tools
were in a bad condition but the Supt. in
charge of the work and acting for the defend-
ant company assumed the risk and directed the
mento continue in the use of these defective im-
plements, as there were no better ones to be had.
This alone proves the contention that only de-
fective tools were supplied by the defendant.
Supt. Jones does not deny this conversation but
merely states that he does not remember the in-
cident, whereas two witnesses for the plaintiff,
William Campbell and James Campbell, testify
that Supt. Jones was there. Even had there
been other tools, which is denied by the plain-
tiff, the Supt.’s order that they continue in the
use of the defective ones constitutes a new
issue, which is, that at that point defective tools
and only such were supplied by the defendant for
this work. There is no attempt on the part of
the defendant to contend that the drift pin in
question was not the cause of the accident.
They weakly contend that the drift pin was not
unfit for use ; but that it was dangerous was
proven by expert witnesses. This raised a ques-
tion of fact that was decided by the jury, having
been properly left to them by the trial Justice.
It was proven conclusively that the defendant
supplied this drift pin, which was identified as
the one used on the work and as causing the ac-
cident. It was shown that it was necessary to
use a drift pin of this particular size and that it
was the only available pin of that size supplied
by the defendant. This is not contradicted by
the defendant’s witnesses, none of whom swear
that there was another pin of this size anywhere
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on the works and especially in the tool box, al-
though they state there were drift pins of other
sizes. Patrick McMahon for the plaintiff, stated
positively that the drift pin in question was a
dangerous one and not fit for use. This was sub-
stantiated by other witnesses.

ASSIGNMENT OF ERRORS.

The defendant assigned errors in the following
instances :

1. Because at the trial the Justice refused to
non-suit the plaintiff, when non-suit should have
been ordered for one or more of the following;
reasons:

(@  “ Because the plaintiff did not show that
the defendant had not exercised reasonable care
to provide the employees with safe, proper aud
sufficient tools.”

This assignment was purely one of fact and
is easily determinable by the evidence. It is
fully considered under the first, second and
third propositions of this brief, which show be-
yond all doubt that the defendant was derelict
in their duty in this respect to the plaintiff.

The testimony on the part of the plaintiff
proved that the men were ordered by the Bupt.
to get the tools. They went to the only place
where they knew they could obtain the tools,
which was the usual place the defendant kept
them and was a box placed by the defendant at
a point, accessible to the men, where tools were
supplied by the defendant. These men selected
the Rest tools supplied by the defendant. They
selected the f drift pin, which size was necessary
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to use on the job. This pin was defective and
dangerous but was the only one supplied by the
defendant. Before using it a complaint was
made about the tools to the Supt. who ordered
the tools to be used and said they were the best
to be had on the job. The drift pin was used
and caused the accident, by reason of its dan-
gerous condition. These facts were fully proven
by the plaintiff, and plainly show negligence on
the part of the defendant. The plaintiff’'s case
was made by prima facie proof and in conse-
quence, it was proper not t6 order a non-suit.
“The Court should not non-suit a party where
he makes out his case by prima facie proof but
should put the defendant upon his defense for
the purpose of rebutting the conclusions deduc-
able from the facts and circumstances proved
by the plaintiff.”

Plottsvs. Rosebury, 4Dutcher, 146.

This is such an elementary rule of law and
has been upheld so universally that it is unnec-
essary to cite other authorities.

(b)  “ Because the defect, if any, in the tool,
whereby the injury was caused, was obvious to
the servant who was using the tool, and the de-
fendant could not be held liable for the negli-
gence of that servant.y This question is one
purely of law and the contention of the defen-
dant is summed up in those parts of the trial Jus-
tice’s charge as follows : *In order to entitle
the plaintiffto a verdict you must find that the
company failed to furnish, fairly in the reach of
the workmen, drift pins fit for use, safe use. If
they failed to use reasonable care and skill to do
this thing and out of that failure this injury
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sprung, as one of the causes, that being one of
the causes of the injury, then the company is re-
sponsible.  But if the company failed to do its
duty, no fault on the part of any of these persons
(employees ) will absolve the company from respon-
sibility.””’

Under the evidence embodied in propositions
one, two and three of this brief, it is clearly
shown that the companv did fail to furnish,
““fairly within the reach of the workmen ” drift
pins safe for use, and in not so doing, it was
guilty of negligence and therefore made itself
liable, and even though the fellow employees of
the plaintiff were negligent in using defective
tools, yet this does not exculpate the defendant
for its negligence in supplying defective tools.

This is shown from a review of the following
authorities :

In Cole vs. Warren Mfo. Co. it was held that
it was no error for the trial Justice to refuse
non-suit, also (syllabus) on writ of error based
only on exceptions to such refusal, held (syl. 3)
that the defendant’s duty to the plaintiff could
not be delegated to fellow servants to the excul-
pation of the master.

(SyL.7) That recovery for master's neqgligence
was not barred, even although negligence of the
plaintifi”s fellow servant, the machinist may have
contributed to the injury. (Syl. 8.) That the trial
Judge was right in his ruling and that the judg-
ment should be affirmed. In the opinion writ-
ten by Justice Collins, as follows : “The element
of common employment seems lacking ; but, if
it were not, the risk was the master’s not the
servant’s, for the duty was the master’s and




22
could not be delegated so as to work his excul-
pation. Assuming Corcorans act to have been
negligent it was argued for defendant that his
fellow servant was remediless for its result;
but the arqument was not well founded, for such
negligence, when combined with that of the master,
is without legal effect” ; and cities Paulmier vs.
Railway Co., 34 N. J. L., 151 ; Railroad Co. vs.
Steinbrenner, 47 N. J. L., 161, as in point.
Colevs. Warren Mfg. Co., 44 Atl.
Rep., (G47.

(Court of Errors and Appeals of New Jersey,
Nov. 21, 1899)In Daniel Knutter vs. N. Y., & N.
J. Tel. Co. it was held (syl. 3) where there is
negligence in the performance or non-perform-
ance of some duty that is imposed by law up-
on the master for the safety of the injured ser-
vant, the master is responsible, irrespective of
the rank of the negligent employee.

Knutter vs. N. Y. & N. J. Co., 67 N.
J. L., 646.

In Smith ys. The E. R. R. Co. it was held
(syl. 2) for the negligence of the trackmen,
charged with the inspection and repair of the
and tracks road bed,where such negligence causes
injury to a trainman traveling thereon, the rail-
road company is responsible.

Smithive: Hr BelR. oo 67N vl
637.

In Palmier vs. The E. R. R. Co. it was held
(syl. 3) where a servant receives an injury occa-
sioned in part by the negligence of his master
and in part by that of a fellow servant, he can
maintain an action against his master for such
injury. (Syl. 4.) Contributory negligence to
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defeat a right of action, must be that of the
party injured. In the opinion by Chief Justice
Beasley are the following extracts :

“The jury has found the negligence of the de-
fendants, and if we add to this negligence in the
engineer, we reach the conclusion that the in-
jury to the intestate was the result of these two
conjoint causes. For an injury so caused, I
think the defendants are liable—but the servant
does not agree to take the chance of any negli-
gence on the part of his employer, and no case
has gone so far as to hold that where such neg-
ligence contributes to the injury, the servant
may not recover.”

Palmier vs. E. R. R. Co., 5th Yroom,
151.

Elmervs. Locke held (syl.) a brakeman in.the
employ of a railroad corporation may maintain
an action against the corporation for personal in-
juries occasioned, while in the exercise of due
care, by the fall of trestle work supporting a
portion of spur track, which was intended for
use for an indefinite period of time, if the fall is
caused partly by the defective construction of
the trestle work, and partly by the negligence of
the fellow servants of the plaintiff.

Elmer vs. Locke, 135 Mass., 575.

Troxler vs. Southern R. R. Co. held (syl. 2)
failure to furnish proper and safe appliances
whereby a servant is injured, cannot be attri-
buted to the negligence of a fellow servant.

Troxler vs. Southern R. R. Co,, 44 L.
R. A., 313

That the combined negligence of a master and

a co-servant makes the master liable may be
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seen by a review of the following authorities :
Franklin vs. Vinona& St. P.It. Co,,
37 Minn., 409.
B. &. R. Co. vs. Mackenzie,81Va., 71.
Loughlin vs. State, 105 N. Y., 159.
Grand Trunk R. Co. vs. Cummings,
106 U. S., 700, and others too numer-
ous to cite.

That it is negligence on the part of an em-
ployer not to furnish reasonably safe tools to his
employees, is a well established rule of law in
this state and needs the citation of no authori-
ties.

Electric Co. vs. Kelley, 28 Vroom,
100.

Steamship Co. vs. Ingedregsten, 28
Vroom, 400.

Combe! 1vs. Belleville Stone Co., 30
Vroom, 226, and others.

2. The defendant company assigned error be-
cause the trial Justice refused at the close of the
evidence, to direct a verdict for the defendant,
for one of the following reasons :

(a) Because it appeared from the evidence that
there were safe and sufficient pins available for
the use of the fellow employees of the plaintiff
and the defendant could not be held responsible
for the failure of the employees to use such a
pin.

(b) Because the defendant had supplied safe
and sufficient pins which were available for the
use of the plaintiff and his fellow employees.

(c) Because negligence on the part of the de-
fendant was not shown.
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These three assignments raised questions of
fact, which facts have been wholly considered
under the first, second and third propositions of
this brief.

As will be seen by reference to these proposi-
tions, there were no safe and sufficient pins
available for the use of the fellow employees of
the plaintiff of the size required. The evidence
on the part of the plaintiff clearly shows this,
particularly the testimony of McClung, Younger
and Wm. Campbell, and is not contradicted in
any respect by the testimony of the defendant.
Assuming, however, that the defendant had pre-
sented testimony in contradiction of the plain-
tiff’s witnesses, it was nevertheless, even on this
assumption ,a question of fact for the jury and
as such, properly left to them by the trial Jus-
tice. Their verdict should therefore, on this
question, be final.

As the evidence plainly shows that there were
no safe or sufficient pins supplied by the defend-
ant, this was clearly negligence on its part, but
assuming that this was denied by the defendant,
there again a question of fact was raised. That
questions of fact should be left to the jury is a
well settled proposition of law, as will be seen
from the following authorities. In Dettmering
vs. English it'was held (syl. 2) at the close of
the whole evidence the trial Judge direct a ver-
dict for the defendant on the ground that the
single question presented, was whether the wall
in question should have been braced, and that
upon the evidence, it appeared that bracing was
unnecessary, held that under the circumstances
appearing in the case there was a question foi



the jury and it was erred to withdraw it from
them by a direction.
Dettmering vs. Enslish, 64 N. J. L.,
16.
In Comben vs. The Belleville Stone
Co., it was held (syl. 2)

“Where there is a fair dispute in the evidence
or two classes of conclusions can reasonably be
reached from it whether the injury was a result
of negligence of the master to exercise the care
required to provide proper machinery and appli-
ances for the use of the servant, or a proper
place in which to perform his work, or whether
the injury was the result of obvious danger or
risk to the servant or the want of ordinary care
on his part, to observe dangers within his
knowledge, then a case is made which should be
submitted to the jury for their determination.”
And also (syl. 3) “when, at the close of the case
of the plaintiff, there exists upon the evidence
a substantial dispute whether the injury arose
from the negligence of the fellow servant or not,
a motion to non-suit on this ground cannot pre-
vail.” In this case Lippincott ]J. in his opinion
said, “where two inferences can. be drawn from
the evidence upon questions of negligence, a
case is presented which calls for the opinion of
the jury. Barr vs. Lombard, &c., 24 Vroom, 233 ;
D., L. & W.R.B, Co., vs. Shelton, 26 Vroom,
342"

Comben vs. The Belleville Stone
Co., 59 N. J.L., 227

In action for personal injuries by railroad

trains, where there are doubtful and qualifying



27

circumstances, the question of negligence or
want of proper care must be left to the jury.
Bonnel vs. D.,L. & W. It. R., 10

3

Yroom, 189.

Central R. R. of N. ]J. vs. Moore, 4
Zab., 824.

N. J. R. R. Ac. Co. ads. West, 3Vr,,
95.

N. J. Express Co. vs. Nichols,
Vr., 166.

Where the evidence leaves the fact in uncer-
tainty whether the plaintiff by his negligence
caused the injury of which he complains, or con-
tributed to it such a way but for it the plaintiff
would not have received harm from the defen-
dant’s negligence, it is the duty of the Judge to
submit the evidence under proper instructions.

Orange & Newark R. R. Co. vs.
Ward, 18Vr., 560.

Berry vs. Penn. R. R. Co.,, 19 Vr,,
141.

In a conflict of testimony where the facts
found by the jury will sustain the verdict, the
court will not set it aside, although in their opin-
ion the jury from the evidence might have found
otherwise.

Bonnel vs. D.,, L. & W.R.R. Co.,10
Vroom, 189.

Knickerbocker Ice Co. vs. Ander-
son, 2 Vroom, 333.

James vs. Harvey Cox, 238.

[t must be a plain case that would justify are-
versal for refusing a non-suit.

C. R. R. Co. vs. Moore, 4 Zab., 824.
N. J. Ex. Co.,, 3Vr., 166.



The test is whether there is any testimony
from which the jury can reasonably conclude
that the facts sought to be proved, are estab-
lished.

Bowen vs. Shannon, 14 Vr., 596.

If the case presents a fairly debatable question
whether or not the plaintiff was guilty of con-
tributory negligence, a solution of that question
is for the jury.

P. R. R. Co. vs. Rider, 13 Vr., 180.

If the testimony leaves the question in doubt
it is for the jury and not for the court to deter-
mine.

City R. R. Co. vs. Lee, 21 Vroom,
435. ¢

It must not only appear to the court that the
verdict is against the weight of evidence, but it
must clearly appear that such is the case ; that
there cannot be any doubt of it.

Am. & Eng. Ency. Law, vol. 16, p.
556 n.
Orm vs. Bishop, 7 Halstead, 153.

And the preponderance of evidence against the
verdict must be very strong.

Am. & Eng. Ency. Law, vol. 16, p.
556 n.
Orm vs. Bishop, 7 Halstead, 153.

“A non-suit should not be granted nor a ver-
dict ordered for the defendant if the evidence is
conflicted and leaves the mind in a state of‘some
doubt.”

This decision cites a number of others in point.

Baumann vs. Hamburg American
Packet Co., 67 N. J. L., 250.
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(d) Because negligence was shown, if at all,

by fellow employees in the use of the pin, where-
by the accident was caused, and for such the
company is not liable.

It is uncontradicted in this case, in fact ad-
mitted by the defendants, that William Camp-
bell was an expert workman. It plainly appears
from the evidence of the plaintiff as shown in
the three propositions of this brief, that defec-
tive tools only were supplied. It is shown upon
the part of the plaintiff that this defective tool,
in the hands of this expert workman, was the
cause of the plaintiff's injury. The question
under this assignment therefore is resolved as
to the fact of the defective tool being supplied
in propositions one, two and three. The question
as to the liability of the defendant under the
statement set forth in this assignment is fully
discussed and their liability plainly shown by
the authorities under assignment one, sub-sec-
tion (b), and the law set forth in these authori-
ties applies equally well to the present assign-
ment.

3. The defendant assigned error because
charging the jury, at the trial of the cause, the
presiding Justice left it to the jury to determine
whether the defendant had provided or taken
reasonable care and skill, to provide reasonably
safe tools in the several places referred to in the
testimony, which charge was illegal and to the
injury of the plaintiff.

This assignment, it would seem, is an epitome
of the previous assignment and raised again a
question of the facts and the law. At the ex-
pense of repetition, counsel insists that it was

in
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clearly shown on the part of the plaintiff at least
and in some respects substantiated by the de-
fendant, that this injury was caused by the use
of a defective pin in the hands of an unques-
tionably competent workman, and that the de-
fect of this tool was known to the Supt. That
the tool in question was used by him, was the
only one supplied by the company of the neces-
sary size, it was shown by the plaintiff particu-
larly by the witness, Wm. Campbell, that it
was necessary to use this particular size and it
must be assumed that he knew his business.

The defendant attempted to show that there
were other tools available. This may be true of
other sizes than that required, but as to the parti-
cular size in question, there is nota scintilla of
proof on the part of the defendant that there was
a single drift pin supplied by the,company of the
necessary size other than that that was used
and caused the accident. In fact, the defendant
made no attempt nor pretence of denying this
particular fact. That thejustice presiding prop-
erly left it to the jury to determine whether or
not the defendant had provided safe tools under
the evidence produced by the plaintiff, has been
fully shown by the authorities on this point cited
under assignment (2) sub-sections (a), (b) and
(c) as this was surely a question of fact for the
jury.

4. The defendant assigned error because in
charging the jury at the said trial, the Justice
who presided charged that the fault or negli-
gence of the brother of the plaintiff would not
entitle the defendant to the verdict of the jury,
he particular charge being in the words follow-
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ing: “It does not appear that the plaintiff
knew the tools with which the fellow workmen
were working; he had no opportunity of de-
termining whether they were safe ; his brother
had ; his brother might have been to blame for
using such a tool, but the fault of the brother in
that way would not entitle the defendant to
your verdict. No fault on the part of the fellow
servant will exonerate the defendant if the de-
fendant failed to do its duty.” The fact that
Wm. Campbell was a brother of the plaintiff
does not in the slightest degree affect his status
as a fellow workman, and it cannot seriously be
contended by the defendant that in this respect
his relationship would have any different bearing
on the case than if he were an absolute stranger.

The trial Justice did not err in charging; as
above. This question is fully discussed under
assignment (1), sub-section (b) wherein the law
on this point is fully set forth and decision cited.

5.  Because at the trial the Justice who pre-
sided refused to charge the jury as follows when
thereunto duly requested :

“If the jury found that Wm. Campbell knew
or ought to have known that the pins which he
was using were defective, the defendant could
not be held liable even if no proper pins were
provided.”

This exception to the refusal of the trial Jus-
tice to charge as requested, is entirely unfounded
on principles of law. This- question is like-
wise thoroughly covered in the discussion of as-
signment (1) sub-section (b) wherein decisions
are set forth and authorities cited to show that
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the trial Justice would have erred if charged as
requested and his refusal was entirely proper.

6. Defendant assigned error because at the
trial the presiding Justice refused to charge
the jury as follows: *‘If the defect in the pin
used by Wm. Campbell was obvious, then it was
negligence on his part to use it, and the defen-
dant can not be held liable for the use of such a
pin.”’

This assignment is similar to those heretofore
discussed and raises the same question as as-
signment (1) sub-section (b) and may be dis-
posed of under the authorities thereunto cited ;
that the trial Justice properly refused such re-
quest and would have erred in charging as re-
quested is fully shown by the authorities under
the said assignment and sub-section.

Assignments 7, 8 and 9 are purely formal and
call for no discussion other than reference to this
entire brief.

Contributory neglicence on the part of the
plaintiff' is not contended by the defendant to
have occurred.

[t should not be said that the verdictis ex-
cessive.

CONCLUBSION.

It is submitted that the law ?:& the evidence
warranted the verdiet and it should not be dis-

turbed.

Z. M. WARD,
Jouxn M. Warp,

Attorneys of Defendant in Error.
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James Campbell was in the employ of the "Gillespie
Company as caulker and riveter of steel pipes. He had
twenty years’ experience in that business (p. 12, 1. 17 ;
p- 17, 1. 22). On February 31st, 1902, he was caulking
the seam of a four-foot steel water-pipe at Little Falls.
His brother, William Campbell, was working on the
opposite side of the pipe, driving rivets. John McClung
was inside the pipe. Two other men were also in the
party, helping. All were men of experience and skill
ipp. 10, n). To bring the ends of pipe exactly to-
gether, so that the rivet holes in one would fit those of
the other, the riveters used “ drift-pins,” being round
pieces of steel about seven inches long, small at one
end and larger at the other. These were driven with
hammers into the holes to draw them together for the
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insertion of the rivets (p. 24). William Campbell was
driving a drift-pin when a bit of the frayed head of it
flew off and struck James, who was a few feet away, in
the eye, destroying the sight of that eye (pp. 10, 18).
James sued the company for the loss of his eye, claim-
ing that the employer had failed in its duty to take care
to provide proper drift-pins for the work, the claim
being that those which were provided were battered
and frayed by the hammering incidental to their long-
continued use. He recovered the judgment now
brought up for review.

L

The measure of the employer's duty is tkat he take
reasonable care toprovide reasonably suitable tools for
his servant's use, and no breach ofthat duty was shown.

“ It is incorrect to characterize the master’s duty as
an absolute duty to furnish his servant with reasonably
safe implements and appliances. On the contrary it
has been settled by many concurring decisions in this
court and the Supreme Court that the master’s duty
does not require him to insure the reasonable safety
of tools with which, or places about which, his servant
is employed, but will be satisfied by his exercising
reasonable care that such tools and places shall be
reasonably safe for his workmen’s use.”

x The mere fact that the appliance furnished by the
master turned out to be unsafe will not evince the
master’s liability.”

Baldwins. Atlantic City R. R.,33 Vr. 2°2,234.

“Where appliances for work are needed, the duty is
on the master to use reasonable care in their selection,
and he cannot escape it by delegation ; but carelessness
in their use, or failure to use them on the part of his
servant, whereby injury is received by a fellow-servant
in the same common employment, is not chargeable to
the master, no matter what may be the grade or author-
ity of the servant.”

McLaughlin v. Camden Iron Works™31 Vr. 337,

559-
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The work of pipe laying by the Gillespie Company
has been going on through the summer at various
places on the Jersey City Water Works and elsewhere,
but was discontinued at the approach of winter (p. 15,
16, 23) and the tools all brought to Little Falls and
put in the company’s buildings there. There was a
little piece of connecting pipe to be put in at Little
Falls, the place where the tools were stored, and in
February, 1902, Campbell, the plaintiff, who had been
in the employ of the company for ten years, and who
was temporarily working in Paterson for them (p. 9),
was told by Supt. Jones to go to Little Falls next day
and do the caulking on that small job and the other
men would do the riveting; at the same time the
Superintendent told John McClung to go up the next
day “ and bring out the tools and have them on the
job.”  McClung and William Campbell were the rivet-
ers, Wardlaw was the heater (p. 12, 1 36, p. 20). The
work occupied two days and was nearly finished when
sthe accident occurred (p. 13, 1. 30). McClung got the
caulking tools, which were hammers, drift-pins,
wrenches, snaps and bolts (p. 17, 1. 1). James Camp-
bell went to the tool box and got his own caulking
tools, which were a hammer and a flat tool like a cold
chisel. There were two places where McClung could
have got tools; one in the large tool box outside of
the storehouse, where he did, in fact, get them (p. 29-
30), and which, he says, contained about one dozen
drift-pins, of which he took three or four, or he could
have gone inside the storehouse where he knew there
were other tools (p. 30, 1. 18 to 40). In his direct ex-
amination, he said (p. 29, 1 2):

M). Did you get the best you could find? A. Yes,
sir.”

On cross-examination (p. 30), he testified :

“Qe+ How many were in the tool box? A. Maybe
a dozen.

“@ You took out as many as you thought they
would need? A. Yes, sir.

Q. Did you gb inside the warehouse ? A. I don’t
think T did.
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-“Q. You found'what you wanted in'the box outside ?
A. Yes, sir. ;'

UQ. Were there'not tools inside ? A. Yes.

UQ. Did you ask anybody for any tools? A. Nosir.”

Again on p. 31,51 16 :

“Q. At night after that first day ; aftér you brought
the tools down, where did you leave them 1 A. | left
them beside the job.

xtQ. Were you working there all the next day? A.
Yes, sir.

“Q. Did you leave them there the next night? A.
Yes, sir.

“Q. And they were there the third day, when the
accident happened ? A. Yes, sir.

aQ. Did you have occasion to go after any tools ex
cept the first time ? A. Yes ; different times.

UQ. Who sent you? A. Nobody sent me.

“Q. Whatever you wanted you went up and got?
A. Yes, sir.

“Q. The warehouse was open? A. We got the key.

“Q. Did you see the box at the door with all the
drift pins lying in it? A. Not at this particular job
where the accident happened ; I didn’t have to go up
then.

“Q. How many times during these two days had
anybody gone up there to get tools? A. Difieren
times ; three or four, anyhow.

UQ. Who went up besides you? A. William Camp-
bell went up at one time.

UQ. He went up there to get tools ? A. Yes, sir.

“Q. When you wanted tools you would go and get
them ? A. Yes, sir.

UQ. This little job that you men were doing was all
the work that was going on at that time? A. Yes,
sir.”

>McClung further said that the superintendent did
not tell him where to go for the tools. “ He said to go
and get the tools because, he surmised that I knew
where to go” (p. 32, 1. 38). ,

Younger, wlio was with McClung helping to get the
tools, fully corroborated his testimony (pp. 34, 35);
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they- got some tools inside, but did not attempt to get
any drift-pins inside, getting what they thought they
wanted out of the box which was outside, He said
there were a number of drift-pins in the bo”:;, but could
not say whether or not there were, as many as twenty
or thirty (p. 35, 10).

McClung testified that he took three sizes of drift-
pins, seven-eighths, three-quarters and five-eighths of
an inch. Uncertain how many he took, but took as
many as he thought were needed (p. 30, 1. 9). As the
work proceeded William Campbell also went up at one
time and got tools when wanted (p. 31, 1 38).

William Campbell says (p. 22), they had been using
two pins all day, and finally he picked up a third pin,
which he says was seven-eighths, and that one was the
one which broke. Admits that he saw a large number
of pins about three-quarter inch and other sizes at the
warehouse, but not seven-eighths (pp. 22, 23). He

says:

Q. You didn’t go there and examine every pin to
see if there was any seven-eighths? A. I certainly
did. U:f

UQ. You didn’t go through all these tool boxes? A.
There were only two. «

Q. There was one big box and a lot of small boxes ?
A. Yes, sir.

UQ. They had been bronght in from the job? A.
Yes, sir.”

It appears that a pin of the next smaller size could
be utilized, and that the pin used was not full seven-
eighths, but the matter of size has no apparent relation
to the accident (p. 45, 1 26 to 37 ; p. 75, 1 30 to 40).

The office where some of the tools were was about
twenty-five or thirty yards from the work (p. 53,
116). The storehouse (p. 55, 1 29; p. 56, 1 29),
where McClung obtained the chief supply, was about a
third or half a mile, as one had to walk around the
filter plant to get to it (p. 20, 1, 31; p. 54, 1 36); some
tools were obtained from there. He brought them on
a truck (p. 28-29). They also got some at the
blacksmith’s shop. (Younger, p. 35.)
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e AS to thé humberiof pins oh hand which could have
M il had for tM asking, the further evidence is as
follows I' ‘i1

r£McClung'sayS, in the box outside 'the buildihg, where
he got them, there were “may be a dozen” (p. 30, 1
t and there'Wdré' Others inside;* hhaqia

M Ybunger, :who Was with McClung; says there were
a number in the box outside, but could not say whether
'ét€’iliany as twenty or thirty (p. 35, 1 16).

JortGtiliigan, one of the foremen, says there were put
dhto: the large box, outside the filter plant, fifteen or
‘efxtéen drift-pins, and that he had taken twenty-five or
thirty over to the warehouse besides (p. 48, 1. 30 to 40),
:ihid'that on the shelves and in the boxes in the ware-
thouse there were forty or fifty (p. 49). He took away
fifty or sixty after the accident in good condition
Pp. 49-50) ; some new.

Schilling, who was doing work near where Campbell
was working, but not in gang on the day of the injury,
got about four drift-pins in the box near the office, and
there were still three or four left in it (p. 51, 1 30).

K Harold, walking boss, says: “ In the box, about fifty
feet from where the work was going on, were all kinds
rof tools, drift pins among others. Ordinarily six or
eight were kept in the box, and at the storehouse he
had seen all of twenty or twenty-five (p. 55, L 20) in
serviceable condition ; that at the storehouse there was
a box of tools outside and five or six boxes inside, all
open, with pins ; that there were at least six or eight
serviceable pins right on the work (p. 54, 1 25), and
iprobably twenty-five or thirty at both places.”

* Charles Harold saw five or six drift-pins in the box
'enear the office while the men were working (p. 56).

Mahoney, storekeeper, made an inventory of all the
tools soon after the accident and before the spring work
commenced ; some were in boxes, and some forty or
fifty in a bin in the warehouse ; in all there were about

««{ohe hundred and forty or one hundred and fifty (p. 58,
''hizs). Some-had' been used more, some less; there
' were new bhes at the blacksmith’s'shop (p. 59).
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Neery, \\?at<$|ihan at storehouse, saw; McClung and
others come and get tools, and saw them take from five
to fifteen from the storehouse (p. 61). Thinks there
were abouttwo hundred in the boxes and bin at that
time.; !"ns»sob 4 jo > r;y& oisth (me  .=&ad

Jones, superintendent, says menmade 110 complaint
about tools ; that there were drift-pins in the tool box
and in the tool house; that there were all of a dozen
boxes of tools in the house, and at least one hundred
drift-pins of different sizes, some of which were ,new,
and all of which were accessible to the men, and, also
tools at the office, one hundred and fifty feet' from
where they were working (p. 64-65).

Gubelman, chief engineer, says at least one hundred
drift-pins were on the work available for the men and
to be had for the asking (p. 72, 1 il).

n.

Where a master has taken reasonable care to provide
safe tools, an injury received by his servant because of
carelessness in their use orfailure to use them by a

fellow-servant is not chargeable to the master. | ;; ;

“Of course a master must use reasonable care to fur-
nish safe and suitable materials for what is essential to
a given piece of work, but, when he performs that
duty, a failure to use them or negligence in their use
is not chargeable to him.”

Curley v. Hoff, 33 Vr. 758, 763.

So, where a boiler-maker was supplied with proper
tools, but, by direction of a foreman, undertook to do
the work with other tools, held that the master was
not liable and the foreman was a fellow-servanti .

Maher v. Thropp,30 Vr. 186.
Campbellv. N.f. Dry Dock Co., 32 Vr. 382.

So, where a belt was fastened at a splice with belt
fasteners,, a large number of which, were on hand, and
when the be)t parted the employe” \yhofe.duty it was
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tp splice it used au insufficient numbgriiiitfjJihe purpose.
Held, the master was not liable fori;khe-, resulting

injuries. g'wb”e-"-d » b«
Hurley v. Buffalo Car Mfg. Co, "42/. V. j/..

So, where a lever which the injured party was using
to pry up an iron door broke while it was being used,
and it appeared that the master had supplied a stock
6f lumber of proper size for levers, which the injured
servant could have obtained at any time for the asking.
Held, the master not liable for the injuries.

Allen v. G. IV!'cf F. Smith Iron Co., 160 Mass.

Upon this point the following authorities are cited :
McAndrews v. Burns,io Vr.nj.
O Bnen v. American Dredging Co., 24 Vr. 291.

That William was a co-employee of his brother
JattiesThere can be no doubt. James thus describes the
method of work : “ There are holes in the pipe, and
the rivet goes in, and these men form a head, and after
they form a head I * * * came around with the
caulking tools (pp. 13, 14). Q. That is a chisel that
you hammer? A. Yes, sirr Q. And you forced the
steel tight to make it water-tight ? A. Yes, sir.”

Plainly they were co-employees. All five were en-
gaged in the one duty of connecting up the pipe and
making it water-tight. They were all working under
the same employer, the same superintendent, and upon
thé same work.

III.

The employee assumes all the risks andperils usually
incident to the employment, including those which he
should take knowledge of by observation.

. In this case the servant had been twenty years in the
business of riveting and caulking pipes, and must have
known that drift-pins become frayed and blunted with
everv blow struck upon them, the, liead upon them
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constantly' changing and hits;m "the'fframed part ‘btcfd-
sionaliy flying off. The fact was perfectly obviohs;
and whatever danger that fact involved was well*Hown
to the employee”™ '

William Campbell testified that the head, of the
drift-pin, gradually curls up with .use, and sometime” (a
piece would fly off (pp. 27, 28). Millson said the. same
thing (p. 44, % 14; P- 47)1- 33} is a very common
practice for the workmen to knock off the burs wliep
they form by curling up on the tool (p. 45, 1*"6
p- 72, T 22).

The company had laid about one hundred miles of
these pipe lines in New Jersey during the past twelve
years (p. 69, 1 38), driving about ten million rjyets
(p. 70, 1 30), and during all this time had used the
drift-pins without re-forging them, simply throwing
them away after they were too short (pp. 70, 71; p. 67,
1 28), and yet no accident had ever occurred by their
use (p. 71, 1. 13). If so improbable as not to be fore-
seen, there was no negligence on the part of anyone,
but the possibility of the flying off of a bit of steel is
as manifest almost as that of the flying of chips under
the blows of an axe, and plaintiff knows of that possi-
bility. It would exist at every blow of the hammer,. .

The methods of using the tools in vogue at the time
of the accident was the one which had been in vogue
for many years, and was perfectly well known to the
servant. 74km

“A servant who operates a machine or mechanical
appliance is, on his part, also chargeable with certain
duties with relation to such machinery and appliances.
He must exercise a proper watchfulness in order to see
that in the course ofits use it does not become defective
for want of repair, and so more dangerous in its opera-
tion than it would otherwise be. And, if the repairs
needed are not such as should be made by him, his duty
requires him to report the condition of the mach.inq to
his employer. * * * * *  Where a machine be-
comes defective during use, and, consequently, inofe
dangerotls to operate, and such a'defect"is an obvious
one which might have been discovered by the servant
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by the use of reasonable diligence, he is presumed to
have taken upon himself the risks incident to its
further use while out of repair, and, if injury results to
him from such use, the master is not liable. In other
words, the servant assumes all the risks and perils usu-
ally incident to the employment, and included in such
risks and perils are those which it is a part of his duty
to take knowledge of by observation.” Coyle v. Grif
Jing Iron Co., 34. Vr. 609-612.
Johnson v. DeVoe Snuff Co., 33 Vr. 417.
s | Foley v.Jersey City Elec. Light Co., 23 Vr. 411.
10  Chandler v. Coast Elec. Railway Co., 32 Vr.

yd 380.

'wS m - - Wi

The plaintiff in error was not liable because the
required inspection was the duty of a fellow-servant
ctncl was incidental to the use ofthe tool.

The condition of the pin must vary with every blow
upon it, and the inspection must necessarily go along
with, the use. Such an inspection is a recognized
exception to the doctrine of the Ingebregsten case, 28
Vr. 400, holding the master liable to inspect tools fur-
nished to servants. In that case this exception is
stated as follows :

“If the employee’s duty to inspect or repair appa-
ratus is incidental to his duty to use the apparatus in a
common employment with fellow-servants, then the
master is not responsible to the fellow-servants for the
default of said employee.”

This doctrine is explained in Hustis v. Banister Co.,
34 Vr. 463, 469 ; affirmed33 Vr. 279.

The Court said: “ The use of any instrumentality of
human action involves some inspection and may involve
repair because of that very use. It is with such inspec-
tion and such repair only that the law charges the ser-
vant to the relief of the master, and it is plain that the
use must be direct. The engineer runs, and therefore
must inspect his engine, but not the shafting or
machinery to which he transmits power. The turner
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runs, and therefore must inspect his lathe, but not the
shafting that brings him power: Inspection while in
use and inspection incidental to use are not convertible
expressions.” . ! A ; rmi

The present case is clearly one of inspection inciden-
tal to use, and, if there was neglect at all in that regard,
it was the neglect of the fellow-workmen who con-
tinued to use the tool after inspection would have
revealed its dangerous character.

The number of blows on the pin before the accident
is immaterial. If the defect was apparent and was such
as to forewarn any careful person of the possibility of
the accident, then the negligence was that of the
fellow-servant. If it was not apparent, then there was
no negligence on the part of any one. The first blow
may have caused the defect. It may well be, too, that
the danger did not become apparent until the blow
which caused the injury, in which case no fault could
be imputed to any one.

This point was expressly raised on the motion to
direct a verdict, one of the grounds stated being “ that
negligence has been shown, if at all, by fellow-workmen
in the use of the pin, if there be any negligence ”
(P- 76, 1. 35)

The judgment should be reversed.

CORBIN & CORBIN,

Attorneys of Plaintiff in Error.
March, 1903.
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WRIT OF ERROR.
(Returnable Nov. 25, 1902.)
STATE OF NEW JERSEY, SS:

The State of New Jersey tothe Chief Jus-
tice and other Justices of our Su-
preme Court of Judicature.

GREETING:

Forasmuch as in the record and proceedings, and
also in the giving of judgment in a certain plaint which
was in our said Supreme Courtof Judicature, before
you, between James Campbell, plaintiff, and the T. A.
Gillespie Company, a corporation, defendant, in an ac-
tion of tort, manifest error hath intervened to the great
damage of the said defendant as is said; we being
willing that the error, if any there be, should in due
manner be corrected and full and speedy justice done
to the parties aforesaid in this behalf, do command
you that if judgment be thereupon given and affirmed,
that you distinetly and openly send under your seal
the records and proceedings aforcsaid, with all things
touching the same, to our Judges of our Court of Er-
rors and Appeals in the last resort in all
causes, at Trenton, on the twenty-fifth day
of November, nineteen hundred and two, to
gether with this writ, that the record and
proceedings aforesaid being inspected, we may cause
to be further done thereupon for correcting that error

what of right and according to law ought to be done.

Wirness, William J. Magie, Esquire, our Chan-
cellor and President Judge of our said
Court of Errors and Appeals, at Trenton
aforesaid, the tenth day of November,
nineteen hundred and two.

S. ‘D. DICKINSON,
Clerk.
CorBIN & CORBIN,
At-l.m‘l]eys.
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DECLARATION AND PLEA.

DECLARATION AND PLEA.

New Jersey Supreme Court of the twenty-
eighth day of July, in the year of our

Lord nineteen hundred and two.
Passaic CouNTy, S8:

The “T. A. Gillespie Company,” the defendant in
this suit, was summoned to answer unto James Camp-
bell, the plaintiff therein, in anaction of tort, and
thereupon the said plaintiff by Z. M. Ward and John
M. Ward, his attorneys complains for that whereas,
heretofore, to-wit, on the twenty-fifth day of February,
in the year of our Lord uineteen hundred and two,
at the Township of Little Falls, in the County of Pas-
saic, and State of New Jersey, the said defendant was
engaged in the construction of a water plant, and
among other things in connection therewith, was con-
structing and laying a line of water pipe from the
reservoir of said water plant, in the Township of Little
Falls, through divers roads and ways in the gaid Town-
ship, which pipes were about four feet in diameter
and were laid in sections and joined together by use
of rivets and were calked at the different connections
5o as to render them water tight; that in fastening
and joining together said iron pipes it was necessary to
use certain tools and appliances, to wit, iron or steel
hammers, sledges, rivets, and an appliance known and
designated as a drift pin which said drift pin was
made of iron or steel and was about seven inches in
length, the diameter at the top being about an inch
and tapering down to the bottom, the diameter of
which was about half an inch, and was used to enlarge
the holes through which the rivets passed and to

malke firm and secure the rivets.

And the plaintiff avers, that on the day and year
aforesaid, at the Township of Little Falls, in the
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County of Passaic, lie was employed by tlie said de-
fendant and put to work on the said iron pipe and di-
rected to calk the seams and joints where the sections
of the pipes came together.

And the plaintiff avers, that on the day and year
aforesaid at the Township of Little Falls aforesaid,
the said defendant also employed certain other men,
and set them to work on the said iron pipe line near
the place where the plaintiff had been put to work
and directly opposite him, and said defendant or-
dered them, the said other workmen, to rivet the ends
of the sections of said pipes together, and furnished
them for the purpose of riveting as afore-
said with certain tools, to-wit, hammers, sledges, riv-
ets and certain appliances known as a drift pin, which
drift pin was about seven inches in length, made of
iron or steel, the diameter at the top being about an
inch and tapering down to the bottom, the diameter
of the bottom being about half an inch, which drift
pin was used to enlarge the hole for the rivets and to
make secure and firm the rivets aforesaid, by placing
said drift pin in the hole and driving it in and placing
it against the rivets and striking said drift pins heavy
blows on the head thereof with a sledge hammer.

And the plaintiff avers, that the said drift pin
when in use as aforesaid was subjected to a great
many heavy blows from said sledge hammer and un-
less made of good and sufficient material and prop-
erly constructed and maintained as such, the top
thereof would soon become battered and split in
pieces and thereby endanger the surrounding work-
men.

And the plaintiff avers, that the drift pin, made of
iron or steel, about seven inches in length, one inch in
diameter and tapering down to about half an inch in
diameter at the bottom furnished by the said defend-
ant on the day and year aforesaid to be used, and used
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4 DECLABATION AND PLEA.

as aforesaid was.improperly and insufficiently made
and constructed and had been used and maintained
by the said defendant in about its business for so long
a time that the head thereof had become battered and
worn to such an extent that the battered head ex-
tended out over the side and was in a scaley condi-
tion and pieces thereof liable to fly off at any time
upon beiDg struck thereupon with a hammer or
sledge, and the said defendant knowing the same neg-
ligently furnished, directed and ordered it to be used
by its servants, agents and employees as such, all of
which was unknown to the said plaintiff, so that by
reason of the improper and insufficient construction
of the said drift pin and the battered and worn con-
dition of the same as aforesaid and the negligent
furnishing of the same by the defendant for the use
aforesaid and while it was being hammered upon
with an iron hammer or sledge by the said certain
other employees under the direction and control of
the defendant as aforesaid, in the course of their em-
ployment, a piece of the iron composing said battered
head was knocked or broken offand by reason thereof
was driven or flew with great force or violence across
the said pipe to where the said plaintiff was working
as aforesaid and struck him the said plaintiff in the
right eye with great force and violence, and by reason
thereof the said plaintiff’'s right eye was so injured
that he became totally blind in said eye, and that his
other eye has become greatly injured and damaged by
reason thereof and so has remained from hence hith-
erto.

And the plaintiff avers, that by reason thereof he
has suffered and still is suffering great pain, injury
and agony and has become sick, wounded, diseased
and disabled and has been unable to pursue his usual
vocation and has so remained and continued for a
long space of time, to wit, from thence hitherto, and
was forced and obliged to lay out and expend divers
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large sums of money in and about tlie endeavor to be
healed and cured of the above mentioned injuries and

to regain the sight of his right eye, to wit, the sum of
five hundred dollars.

By reason of the foregoing premises the said plaintiff
says that he has suffered and sustained great damage,
to wit, in the sum of ten thousand dollars and there-
fore he brings his suit, etc., to wit, at the city of Pat-
erson, in the County of Passaic and State of New Jer-
sey.

And the said defendant, Corbin & Corbin, its at-
torneys, comes and defends the wrong and injury,
when, &c., and says that it is not guilty of the said
supposed trespasses above laid to its charge, or anv
'or either of them, or any part thereof, in manner and
form as the said plaintiff hath above thereof com-

plained against it. And of this the said defendant
puts itself upon the country, &c.

Afterwards, that is to say, on the eighth day of
October, A. D. nineteen hundred and two, at a Cir-
cuit Court held at Paterson, in and for the County of
Passaic, by his Honor, Jonathan Dixon, one of the
Justices of the Supreme Court of the State of New
Jersey, according to the form of the statute in such
cases made and provided, comes as well the within
named plaintiff as the within named defendant, by
their respective attorneys within mentioned; and the
jurors of the jury, whereof mention is within made,
being summoned, also come, who, to speak the truth,
of the matters within contained, being chosen, tried
and sworn, upon their oaths say that the de-
fendant is guilty in manner and form as the plaintiff
hath within complained against it, and they assess
the damages of the said plaintiff on occasion thereof,
over and above his costs and charges by him about

his suit in this behalf expended to the sum of fifteen
hundred dollars, and for those costs aud charges to

be taxed. JONATHAN DIXON,
Justice of Supreme Court.
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HARRY WILLARD.

New dJersey Supreme Court.

PASSAIC COUNTY.

Vs. In Tort.

Tae T. A. Ginrespeie Co.

Stenographer’s transcript of testimony taken on

the trial of the above stated cause, at Paterson,on the
seventh day of October, 1902, before his Hounor,
Jonathan Dixon and a jury.
20

A PPEARANCES.

For the Plaiutiff, Z. M. Warp & Son.

For the Defendant, Wirriam Coreix, Esq., of Cor-
bin & Corbin, and MicaAEL DUNN, Esq.

PLAINTIFFE'S CASE.

Hakry WILLARD, a witness produced on the part of
the plaintiff, being duly sworn according to law, ou
his oath testifies as follows:

30
Direct examination by Mr. Ward.

Q. You reside here in Paterson? A. I do.

Q. What is your specialty? A. Eye, ear and throat.

Q. Did yon examine Mr. Campbell, this man here?
A. Yes, gir:

Q. When did you examine him? A. Last night.

Q. Will you tell us his condition as to his eyes?
A. The right eve sight is gone completely and ecan
never be restored; the condition is such that the

40 pupil of the eye is completely clouded; the sight
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HARRY WILLARD.- 7
can never be restored because that pupil can never be
l'wsim'wll.

Q. What effect will it have on the other eye? A.
There is always a tendency to set up sympathetic
aphthalmia of the other eye, which invariably follows
unless it is removed.

Q. In order to save that eye what do you think is
necessary? A, The only safe procedure is o remove

the bad eye.

By the Court.

Q. What is the probability of this sympathetic
irritation setting up in this case? A. If it passes a
stage of anywheres from ten weeks to two or three
years, the probabilities become less, although it may
come in any time from one week to fifty years; we
cannot know whether an irritation will set up within
twenty-four hours.

Q. How probable is such a condition in this case?

A. Tt is entirely conjectural.

Cross-examination by Mr. Corbin.

Q. How long have you been in Paterson? A.
About four years.

Q. How long have you been practicing your pro-
fession here? A. Four years.

Q. Are you graduated from any medical college?
A Yes.

Q. What college? A. New York Homoepathie and
Medical College, Class of 1896.

Q. And after your graduation you came here? A,
Not directly afterwards.

Q. Where did you go next? A, I first took a hos-
pital conrse in New York City and followed that with
a post-graduate course.

Q. Your only practice has been here? A. My only

practice in my specialty; I bave practiced medicine.
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JAMES CAMPBELL.

Q. Where is your office in Paterson? A. No. 197
Ellison street.
Q. Where was your home before you came to Pater-

son? A. Ridgewood.

Q. You never saw Mr. Campbell until last night?
A. Never.

Q. And you then examined this eye? A. I did.

Q. You know nothing of the history? A. Nothing
whatever.

Q. You know nothing about the history of the case?
A. Only what he told me happened.

Q. He told you it happened by a flying piece of
steel, did he? A. Yes.

Q. Whether anything will happen to the other eye
you can only say is parely conjectural? A. Purely.

Q. That is all.

James CAMPBRLL, the plaintiff, produced as a witness
in his own behalf, being duly sworn according to law,

on his oath testifies as follows:

Direct examination by Mr. Ward.

Q. How old ‘are you now? A. Thirty-eight.

Q. Where do you now reside? A. In 301 Grand
street.

Q. You live in Paterson? A. Yes, sir.

Q. How long have you resided in Paterson? A.
Sixteen years.

Q. What is your business? A. Boilermaker.

Q. Where have you worked the most of that time?
A. I have worked on and off for the most of my time
for the T. A. Gillespie Company.

Q. What have you averaged a day for your work
for the last year or two? A. Two dollars and seventy-
five cents a day.

Q. Were you working for the Gillespie Company

40 Jast February? A. Yes, sir.
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Q. About the twenty-first of February? A. Yes, sir.

Q. Where were you working then? A. Little Falls.

Q. Were you working in Paterson also for them?
A. Yes, sir.

Q. Were you injured at Little Falls? A. Yes, sir

Q. Do you recollect the day it was? A. Yes, sir;
Friday.

Q. What day of the month? A. The twenty-first.

Q. Where were you injured? A. On the right eye.

Q. At what place? A. At Little Falls.

Q. What were you doing? A. I was caulking.

The two pipes come together and one overlaps the
other and there are holes in them to drive rivets in,
and after the rivets are in I come along and make it
water-tight with the caulking tools.

Q. That is what you were doing? A. Yes, sir.

Q. Who directed you to do that work? A. William
Jones, the superintendent.

Q. For whom? A. The T. A. Gillespie Company.

Q. Of what? A. Of the pipe line.

Q. How long had he been such superintendent?
A. T don’t know; he has been there since I was work-
ing on the line.

Q. Where were you working just before you were
told to do that? A. I was working on the First
National Bank taking it down after, the fire.

Q. For whom? A. The T. A. Gillespie Company.

Q. Who was the superintendent there? A. William
Jones.

Q. Did you have a conversation with him about go-
ing up to Little Falls? A. Yes, sir.

Q. Tell us whatit was? A. He said that there was
a pipe to be connected in Little Falls and that the
water was off, and for me to go up and do the caulk-
ing, and the other men would do the riveting, and he
told John Me Clung to go up the following day and
bring out the tools and have them at the job.



40

10 JAMES CAMPBELL.

Q. Did you have anything to do with the riveting?
A. No, sir.

Q. Who did? A. William Campbell and John Mc-
Clung.

Q. Does riveting have anything to do with caulking?
A. No, sir.

Q. What happened? A. I was looking at the seam,
and they were on that side of the pipe; I could hear
them striking on a tool; and as I was looking a piece
flew over and hit me on the eye.

Q. How large was that pipe? A. About four feet.

Q. In diameter? A. Yes, sir; a four-foot pipe.

Q. Where were the riveters at the time that the
piece flew off; which side were you on? A. I was on
one side— this side, aud they were on the other.

Q. The}' were on the opposite side? A. Yes, sir.

Q. And after the piece of steel flew over and hit
you, what did you do? A. I put my hand on my eye
and I felt it was blood, and it was all here (indicating)
— the white of the eye; I holloaed; “I am killed,” and
the two men helped me over the pipe, and I says: “Get
the drift pin; that is what it came off.”

Q. What made yon think it was the drift pin? A.
Nothing else could do it; they were hammering on it.

Q. At the time, were you hammering? A. No, sir;
I was looking at the seam.

Q. Are your tools anything like drift pins? A. No,
sir; nothing.

Q. Is that the kind of a drift pin that should be
used for that business? A. They use a pin, but not
that kind.

By the Court.

Q. Is that the one that you got at the time? A
Yes, sir.

By Mr. Ward.
Q. What happened after you were taken over the
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pipe? A. I wentup to the office; while I was going
np to the office I met the walking foreman, and he
told me to go to the doctor’s; I went to Dr. McAlis-
ter, and the doctor said it was a bad case.

Q. What did he do for I\'E)ll_‘.} A. He jllH{' put a
bandage on it and told me to go to the hospital.

Q. Did you go to the hospital? A. Yes, sir.

Q. How long did you remain in the hospital? A. 10
Four weeks and five days.

Q. And then you came out? A. Yes, sir.

Q. What did you do then? A. I was not able to
do anything; I could not work any; I had two jobs,
but I had to give them up again.

Q. Why? A. The sight gave way.

Q. Which sight? A. The other eye went bad on
me, and I eould not go on a scaffolding.

Q. Why couldn’t you? A. It takes a man with two
eyes, let alone one, to take care of himself. 20

Q. Can you see anything with the right eye? . A.
No, sir; nothing whatever.

Q. Did you try to do riveting or boiler-making
since that? A. Icould not do thatany more; it gets
black, and there is like a eloud before me.

Q. Is there any work that you can do, anything
whereby you can recover anything for your services?
A. I am doing a little now, but not at my own kind
of work.

Q. Do yoa suffer very much? A. Yes, sir. 30

Q. How does it affect you now as to suffering? A.
The pain comes up right through the head.

Q. How is the other eye when you read or work?
A. It feels pretty weak.

Q. Did you have good eyesight before? A. Yes,
sir; very good.

Q. Were yon a regular man? A. Yes, sir.

Q. And able to do your best work straight along?
A. Yes, sir.

40
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Cross-examination by Mr. Corbin.

Q. How long have you been working for the Gilles-
pie Company? A. I guess I have been working on
and off since the first line went through; I guess
about ten years.

Q. Always as a caulker? A. Both riveting and
caulking.

Q. You worked on the construction of the Newark
line? A. The work that came down from Butler.

Q. That is twelve years ago, is it not? A. About
ten years.

Q. And you were working ever since, up to the
time of the accident? A. On and off.

Q. And for ten years you had been caulking and
riveting? A. I have been following that business for
twenty years.

Q. That is riveting and caulking? A. Yes, sir.

Q. The other Campbell is your brother? A. Yes,
Sir.

Q. And at the time youwere working on this pipe he
was in charge of the gang? A. That I don’t know, he
had nothing to do with it.

Q. This was a short piece connecting up with the
works? A. Yes, sir.

Q. Who was helping you in caulking? A. Nobody
was helping me.

Q. You were the only caulker? A. Yes, sir.

Q. Who was helping your brother at riveting? A.
John McClung.

Q. You three were all that were there; was there
nobody else beside you three on the job? A. There
were four besides me.

Q. Who else was there when the accident hap-
pened? A. Jimmie Wardlow, Billy Campbell— (in-
terrupted.)

Q. You were working within about fifteen feet of
him? A. Yes, right across the pipe.
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Q. Before it happened 3'an were about fifteen feet
away? A. Somewhere about that— fifteen feet.

Q. This was a short piece? A. Yes, and a connec-
tion.

Q. You could not get further away than that and
do the work? A. That was a closing in sheet.

Q. How many sheets did you putin? A. Two.

Q. You were all there within a few feet of the
work? A. That was already in and I was following
up the riveters.

Q. In following up how far were you from them?
A. Right across the pipe, about four feet.

Q. Who was inside the pipe? A. I don’t know
who was in.

Q. Who was inside do you know? A. I don’t know.

Q. Which man was doing the hammering when the
pin flew? A. I don’t know.

Q. It was your brother? A. I don’t know; I was
not looking at them.

Q. Your brother was in charge of them? A. I
don’t know; I was hired by William Jones.

Q. Mr. Jones was not there at the time of the acci-
dent? A. No; he was in Paterson, I think.

Q. Had you been working the day before? A. Yes,
Sir. .
Q. And the day when the accident happened? A.
Yes, sir.

Q. This was the second day of the job? A, The
second day of the job.

Q. Was it nearly finished? A. Yes, pretty wgll
finished.

Q. What is it that you were doing that you pall
caulking? A. The pipe comes together and one over-
laps the other like this— (interrupted.)

Q. They are first riveted together? A. Yes, there
are holes in this pipe and the rivet goes in, and
these men form a head and after they form a head
I— (interrupted.)
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Q. That is what they call riveting? A. Yes, sir.

Q. It is just like a steam boiler? A. Yes, sir.

Q. Goon? A. And then I came around with the
caulking tools.

Q, That is a chisel that you hammer ? ' A. Yes, sir.

Q. And you forced the steel tight to make it water-
tight? A. Yes, sir.

Q. Or “ tamping,” sometimes ? A. I have called
it caulking.

Q. You say you were looking at the seam that had
been caulked ? A. I had finished it; I was just look-
ing at the seam like that.

Q. Did you have your tools on it? A. I had my
hand on the pipe like that.

Q. What for ? A. To see if it was all right.

Q. Had you finished it? A. We generally look at
it about every four or five inches we do.

Q. You had finished it and you were lookiug to
see that it was all right? A. Yes, sir.

Q. What were the others doing? A. I was not
looking at what they were doing ; I know I heard
them hammering.

Q. You know what they were doing? A. I know
that they were there to do the riveting.

Q. What is this drift pin for ? A. It is for making
the holes larger or for drawing the seams together.

Q. When you put two ends together and the holes
don’t come opposite, and you do this to drive them
together, then you put this pin in to drive them to-
gether ? A. Yes, sir.

Q. How many holes are there? A. That is accord-
ing to the size of the pipe.

Q. In a four-feet pipe? A. That I don’t know.

By the Court.

Q. How far apart are they? A. Seven-eighths of
an inch apart.
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By M. Corbin.

Q How far apart are the holes? A. Seven-eighths
of an inch apart ; if the holes are seven-eighths of
an inch there is generally seven-eighths of an inch
between the holes.

Q. Then there would be one hundred rivets in a
pipe? A. Eighty or eighty-five ; somewheres around
that.

Q. On one circumference ? A. Yes, sir.

Q You say Mr. McClung brought the tools down
for this work? A. He was sent up for them.

Q. Did he bring your tools ? A. No.

Q. Where were your tools? A. I got my own
tools.

Q. He was sent up the evening before? A. He
was sent up the evening before we went up.

Q. And that morning when the accident happened,
where were your tools? A. We got our tools in the
tool box.

Q. At the store house? A. Yes, sir.

Q. Where? A. I went to the tool house over
alongside the depot at Little Falls.

Q. Was the store house open ? A. Yes, sir.

Q. Did you goin? A. Yes, sir.

Q. You picked up what tools you wanted? A.
Yes, sir.

Q. The tools from the main job had been brought
in and kept at that place ? A. It was supposed to be
a store house.

Q. There was a storekeeper there? A. Iseen a
boy there.

Q. The door was open? A. Yes, sir.

Q. And you took what you wanted? A. Yes, sir.

Q. Did McClung go at the same time that you did?
A. He got them the day before.

Q. Did he leave them on the job all night? A.
Yes.

40
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Q. How was ifc different with you? A. Because I
went to work with, my own tools.

Q. Where did you put them at night? A. I laid
them inside the pipe and covered them over with
dirt.

Q. Was McClung along the same time you got your
tools? A. No, sir.

Q. There were a number of tool boxes there?

A. It was the big tool box that I got mine out
of.

Q. The tool boxes had all been brought there? A.
Yes, sir.

Q. This job that you were working on was all the
pipe work that was going on? A. It was pretty near.

Q. The line had been practically completed? A. It
was not completed but it was closed down.

Q. How long had it been closed down? A. I could
not exactly say.

Q. Some months? A. They generally close down
in the bad weather when there is frost or when they
cannot get digging the ditches.

Q. Was it two or three months? A. Eight or ten
weeks, somewhere around that.

Q. And you say you don’t know what your brother
was doing on the other side. Why did you have your
tools from the store house? A. I got the tools that

ought to be used there; I didn’t look around to see
what others were there.

Q. You think they w-ere driving a drift pin to get
the two pipes together? A. Sure; I knew they were
driving a drift pin.

Q. What tools did you get for your own work? A.
Caulking tools.

Q. What are they? A. A flat tool something like
a cold chisel only they are not sharpened, and a ham-
mer.

Q. What tools did they use? A. I don’t know
what tools they were using; I know what I would
use.
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Q. What tools would you get? A. You need to get

a keg of coal—that is the first thing.

Q. What tools? A. Hammers and drift pins.

Q. What else? A. Wrenches.

Q. What else? A. Htmpe—e,

Q. What are they? A. What you form the head of
the rivet with.

Q. Anything else? A. Some bolts.
Q. That is all? -A. That is about all.
Q. Their duty is to bring the two ends of the pipe
together, and to put in hot rivets and make a head
on them? A. The pipe is already put together and
they are sent to put the rivets in, in the holes and af-
ter they do that I come along with the caulking tools
to make it tight.

Q. The same thing as is done in a boiler shop? A.
Yes, sir.

Q. Only this is done out of doors? A. Exactly.

By Mr. Ward.

Q. How long had you been following the caulking
work exclusivly all the time? A. I began at it over
twenty years ago.

Q. For this company? A. I guess when they first
put the line through here it was somewheres around
ten vears ago.

Q. That is what you have been doing all that
time? A. Yes, sir.

Q. That is all.

WiLLiam CAMPBELL, a witness produced on the part
of the plaintiff, being duly sworn according to law,
on his oath testifies as follows:

Direct examination by Mr. Ward.

Q. What is your business? A. Boiler maker.
Q. Are yon working in Paterson now? A. Yes,
sir.
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18 WILLIAM CAMPBELL.

Q. What at? A. Structural irou work.

Q. Did ycu work for the Gillespie Company? A.
Yes, sir.

Q. Up to what time? A. Up to about a month
after the accident occurred to James Campbell.

Q. What were you doing just before that? A. I
was on the First National Bank Building.

Q. What were you doing? A. Tearing down the
tower and Mr. Jones came and told me that he had
a job in Little Falls; that it was a rush job, and
that he wanted me to go up there in the afternoon;
that he had sent John McClungto get the tools ready,
and the tools would be out all right for use; that I
should do the riveting and that John McClung and
James was to do the caulking. We were to go up
that afternoon, but we' didn’t get the tower pulled
down, and we started up the following morn-
ing, and McClung had the tools there. When I
started to work Mr. Jones came around and inquired
how it was. I said “We have a poor lot of tools.”
He says, “They are the best we have got and there is
no blacksmith on the job, and go ahead and work with
them,” We worked that day and the following day
this man James was on the other side caulking; and
I had been working in the pipe and came out. The
holes were bad; I had been using two drift pins.
This third drift pin was in the rivet heater’s can that
he heats the rivets in; I told him to throw me over
that pin to drive the holes better—to pull the ripe
closer; it is necessary to have the pipe -closer;
he threw over this pin and I struck it the
second time when the piece flew off; I saw it go
across the pipe and Jim holloaed “My God! some-
thing hit me in the eye.” I turned around and I
said, “I know it.” I helped him over the pipe and
he told me to get the pin fg,r him.

Q. (Showing witness an iron pin) Is that the pin?
A- Yes, sir.
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Q. Where is the piece that was knocked off? A.
I don’tknow where it is.

Q. Show us where it came off? A. Eight here
(indicating.)

Q. Was that in the same condition then as it is
now? A. That was the first it had been used.

Q. Had you seen this pin when you spoke to Mr.
Jones and told him that the tools were poor? A.
Yes, sir; I had seen all of them.

Q. Did James have anything to do with your work?
A. No, sir.

Q. Did he know about this pin? A. Not to my
knowledge; he knew nothing about the tools that
were used.

Q. You say the piece flew off? A. Yes, sir; I saw
this piece fly across the pipe and Jim put his hand
over his eyes and I saw something very clearly flow
out— something like the white of a fresh egg, run
down his fingers; I got the pin when he asked me
and I went to the office and told Mr. Herold.

Q. Who was he? A. The walking foreman.

Q. What was Mr. Jones? A. Superintendent.

Q. Did he have charge of these pipe works? A.
Yes, sir.

Q. What was James’ condition before this as to
his eyesight? A. He had very good eyesight.

Q. What was his health usually? A. An able-
bodied man,, he always was.

Cross-examination by Mr. Corbin.

Q. When Mr. Jones came down to Paterson to see
you at the First National Bank, you and your brother
were working there ? A. Yes, sir.

Q. Aud he spoke to both of you about finishing up
this job at Little Falls ? A. Yes, sir.

Q. Did you go up that same day or the next day ?
A. That same day.

10

30

40



10

20

30

40

20 WILLIAM CAMPBELL.

Q. Butyou didn’t do any work that day? A. No,
sir ; McClung was sent up first to have the job
ready, but we didn’t get the tower down in time that
day.

Q. Had he been working for the Gillespies before ?
A. Yes, sir.

Q. At what kind of work? A. Riveting.

Q. And caulker, too? A. No, sir; I never saw
him caulk.

Q. He was the man working with you at the time
the accident happened ? A. Yes, sir.

Q. You were the man who struck the blow ? A
Yes, sir.

Q. Where was McClung ? A. Inside the pipe.

Q. You were outside? A. Outside.

Q. Any other man working there? A. Mr. Ward-
low.

Q.

Q.

What was he working at? A. He was a heater.
You and McClung were the two riveters? A
Ye

»n

McClung went up and got the tools? A. Yes,

sir.

Q. When did he do'that? A. The afternoon be-
fore we started to work ; Mr. Jones sent him up that
afternoon to get the tools, and that we would be
there, but we didn’t get the tower down before night.

Q. The next day you started to work ? A. Yes,
sir.

Q. How far was the store house from the place
where you were working? A. I should judge, by the
way you have to go around to it, about half a mile.

Q. You had to go around the filter plant? A.
Yes, sir.

Q. There was an office nearer than that? A. Yes,
Sir.

Q. What were they for? A. They were all for
tools.
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Q. Where did McCluug get the tools from ? A. I
could not say ; I was not there.

Q. He had got them before you got there ? A.
Yes, sir.

Q. The first evening that you got there, they were
already there? A. Yes, sir.

Q. You located them all right? A. I didn’t know
where he had them.

Q. Did they remain right there by the pipe? A. I
don’t know where they remained.

Q. When was it that you saw Jones there ? A. He
must have called when we were starting to work ; he
was on the job before he went to the city ; he lives
at Little Fulls, and he came over to see how we were
doing before he went to the city.

Q. How many drift pins were you using this day ?
A. Wejwere using two pins ; we had a third pin, and
it was necessary to use the third to draw the holes
together.

Q. Were you not using more than three ? A. No,
Sir.

Q. These holes, }"ou say, were bad ? A. They
didn’t come together.

Q. You had to force them with a drift pin? A.
Yes, sir.

Q You had three pins then? A. Yes, sir.

Q. It was the third pin that broke off when you
hit it? A. Yes, sir.

Q. What did you hit it with? A. The hammer.

Q. This piece flew off? A. Yes, sir.

Q. How far was your brother from you? A. I
should judge about six feet.

Q. Right across the pipe? A. Yes, but he was
more to one side than the other.

Q. Had you been using the pin the day before? A.
No, sir.

Q. Do you mean to say you worked all day and that
you only had two pins? A. Yes, sir; this pipe was
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all connected and the pipe is fitted for the connections
and half the time you have only to use one drift-pin
unless the holes come bad.

Q. How many did McClung bring down? A,
Three.

Q. How many did you have on the job? A. That
was all.

Q. You had needed only two up to that time? A,
Only two.

Q. Didn’t you have any more in the keg? A. No,
s1r.

Q. Three were all that you brought? A. IYt_\.q,
sir.

Q. That was enough, was it? A. That was plenty.

Q. Did youn have any occasion to send for any more
tools at all up to the warehouse? A. Yes.

Q. Who went for the tools? A. I told Mr. Herold
and he sent them by his son.

Q. You didv’t ask for any more drift-pins? A,
There were no more drift-pins in seven-eighths.

Q. How do you know? A. I know it myself.

Q. When did you know it first? A. Right after
the acecident.

Q. Did you see the bin with drift-pins in? A, You
conld not get at that half the time.

Q. There were one hundred and fifty pinsin it? A.
No, sir.

Q. What? A. There were no more seven-eighths

S

pins in it.

Q. Did you go over all that there were there? A, B
Yes; half the time you could not go there and after- :
wards I got in and looked. b

Q. It was open after the accident? A. Yes, sir. r’

Q. There were about one hundred and fifty pins '
there? A. No, sir; not of this size.

Q. How many were there?  A. T could see lots of

three-quarters.
Q. Youn didn’t go there and examine every pin to
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see if there was any seven-eighths? A. T certainly
did.

Q. Youdidn’t go through all these tool boxes? A.
There were only two.

Q. There was one big box and a lot of small boxes?
A. Yes, sir.

Q. They had been brought in from the job? A. Yes,
sir. 10
(). At the time of the acecident were there not at
least one hundred and fifty pins there? A, Not

seven-eighths.

Q. Five-eighths and other sizes? A. Yes, but they
would not do for the work.

Q. These pins are made small at one end and large
at the other end? A. Yes, sir.

Q. As a matter of fact what you are using is called
three-quarters? A, Seven-eights.

Q. Three-quarters is the proper pin? A. No, sir; i
seven-eighths is the proper pin.

Q. They all taper? A. Yes, sir.

Q. Big at one end and little at the other? A. Yes,
sir.

Q. I show you half a dozen pins now; that is the
kind you use?. A. Yes, sir, that (indicating) is a
three-quarter; so is that (indicating); this one (indi-
cating) is seven-eighths. .

Q. Where is the three-quarter measured? A.
They taper from the point. o
By the Court.

Q. What part of the pinis it that measures five-
eighths or seven-eighths? A. It is made so that you
can drive the hole to spread it.

Q. At what part of the pin is it measured? A.
What they call the belley.

Q. Is that called the head? A. Yes, sir.

40
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By Mr. Corbin.

Q. (8bowing witness two pins) What are these?
A. T called that seven-eightlis.

Q. (Showing witness another pin) what is that
bigger one? A. That is an inch.

Q. You drive that down until you get the holes
together—you sledge it down? A. Until we can get
a bolt in it and drive that home.

Q. So that the two holes are opposite each other?
A. Yes, sir.

Q. So that the bolt will go in? A. Yes, sir.

By the Court.

Q. A head is made by the use of it? A. Yes, sir.
Q. You don’t make the head on purpose, but it is
formed by hammering? A. Yes, sir.

By Mr. Corbin.

Q. This head that we see on some of these is formed
by hammering? A. Yes, sir.

Q. And the more it is hammered the more it wears
down? A. A pin like that ought to be dressed when
it gets that way.

Q. And a pin will get so short that you cannot use
it at all? A. Yes, sir.

Q. You use this same sort of pins in boiler making?
A. Yes, sir.

Q. And inriveting? A. Yes, sir.

Q. It is to bring the holes opposite each other? A.
Yes, sir.

Q. Aud then when the holes are opposite and you
get the bolt in and it is riveted you take the pin out?
A. Yes, sir.

Q. What was the thickness of the plate in the
pipes? A. I should judge seven-sixteenths or three-
eights of an inch; I am not positive.

Q. Flow pipes? A. Yes, sir.
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Q. About forty-eight inches in diameter? A. Yes,
Sir.

Q. Right at the pumping station at Little Falls?
A. Yes, sir.

Q. You were working connecting up? A. It was
all connected for us to rivet it.

Q. A pipe was laid in the trenches and you were
bringing the holes together and tightening it up? A. 10
Yes, sir.

Q. There were four men on the work? A. There
were five men— six with Jim.

Q. Tell us who they were? A. Myself and my
brother, Mr. McClung, Fred Younger, and Jim Ward-
low and one of the Neery boys.

Q. What was Wardlow doing? A. Wardlow was
heating,.

Q. What was Younger doing? A. Younger was
holding on.

Q. Inside the pipe ? A. Yes, sir; and sometimes
he held on the outside.

Q. What was McClung doing? A. McClung was
inside the pipe, putting up the bolts for him.

Q. And the boy that yoti spoke of, what was he
doing? A. I don’t know whether he was inside the
pipe or not, then.

Q. What was his duty ? A. A passer.

Q Who was in charge of the party? A Mr. 3
Jones.

Q. You were the head man of the party? A. I
was not paid the wages or entered on the pay roll as
a foreman.

Q. Who was the head man there ? A. We took
our orders from Mr. Jones.

20

Q. In his absence were you not to look after the
others? A. I don’t know; he always depended
upon me to work.

Q. You gave directions to the other men, didn’'t 10
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you? A. Well, they were going by what I said ; yes,

81r.

By Myr. Ward.

Q. When you went up to the store house after the
accident, what did you go up for? A. To see if I
could get any more drift pins better than the ones
we were using.

Q. You could not find any? A. Not in this size
pin.

Q. Was it necessary to use this size pin for that
particular work? A. Yes, sir; absolutely necessary.

Q. Whose duaty was it to repair these tools? A.
The tool dresser, or blacksmith.

Q. When these heads become that way and flat-
tened down, what should be done? A. It is proper
to dress them ; they are sent to the blacksmith to

have him dress them.

By the Court.

Q. What do you mean by having them dressed?
A. To have that burr taken off and made the same as
a new one; the same as that one there (indicating).

Q. Does he do that by cutting off the burr or by

hammering it out? A. By hammering it out.

By Mr. Ward.

Q. You had nothing to do with the dressing your-
gself ? A. No, sir.

Q. You are not a blacksmith? A. There was no

blacksmith on the job.

By Mr. Corbin.
Q. When was it that you went up to the store

house about pins? A. After the accident occurred.
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By the Court.
Q. How soon after ? A. Right about an hour after.

By M. Corbin.

Q. That is the only time that you went up to in-
spect any pins? A. I had no right to go when this
other man was sent to furnish the tools.

Q. Now, you say when these got smaller they were
taken to the blacksmith shop and hammered down ;
did you ever know that to be done ? A. Yes, sir.

Q. Is it not a matter of fact that when they are
worn down so that they don’t do their work they are
thrown away? A. When they get short they are
dressed.

Q. How? A. By hammering out.

Q. Did you ever know that to be done? A. Yes,
sir. .

Q. Where? A. Right on the line for the Gilles-
pies.

. Q. Who did you see do it? A. I have seen it done
at the blacksmith’s on the line.

Q. Can you tell when? A. When they get bad
tools like that we send them back.

Q. It is made of soft steel? A. I could not say
whether it is or not.

Q. Just as soon as you begin to use them they
flatten? A. Yes, sir.

Q. And the longer they are used the more they
will flatten? A. Yes, sir.

Q. And they generally form a head? A. Yes, sir.

Q. And when they get done they are thrown away?
A. They don’t always get down after they are
dressed.

Q. The condition of this head changes with her
blow? A. Yes, sir.

Q. It gradually curls up? A. Yes, sir.
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JOHN McCLUNG.

Q. It is just like a cold chisel in that respect? A,
Yes, sir.

Q. If a man makes a miss-blow and happens to hit
it on the side he is liable to knock a piece off? A.
Not always.

Q. Sometimes? A. Sometimes it might.

Q. Have you ever known a man fo make a miss-
blow and hit the hand of the man who was holding?
A. No man holds it.

Q. You have seen a man make a miss-blow and
glance off? A. I have seen it spring up and suap, if
a man was hitting it with the handle.

Q. You have known pieces to come off? A. Yes.
sir.

By Mr. Ward.

Q. This shows that it has been knocked off by a
blow? A. Yes, sir.

Q. If a head cuts that way it is dangerous to use
it, is it not? A. Yes, sir.

Q. That is all.

JouN McOLUNG, a witness produced on the part of
the plaintiff, being duly sworn according to law, on
his oath testifies as follows:

Direct-examination by Mr. Ward.

Q. You are working for the Gillespie Company?
A. Yes, sir.

Q. How long have you been working for them? A,
Three or four years off and on.

Q. Were you working here on the Bank in Febu-
ary after the fire taking down some parts of the bauk
there? A. I worked awhile—one day, I think.

(). Were you sent up from there to Little Falls af-
ter any tools? A. I was sentup there to get the tools
out to start the job.

Q. What tools were you to get out? A Tngnttlm
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Q. Did you get them? A. Yes, sir.

Q. Did you get the best you could find? A. Yes,
Sir.

Q. Where did you take them. A. Loaded them on
the truck and took them oyer to the job.

Q. Who ordered you to go for them? A. Mr.
Jones.

Q What is his business for the company? A. 10
Superintendent.

Q. (Showing witness a piece of iron) Is that one of
the pins that you took there? A. I could not say
that I didn’t take any in that condition.

Q. Were you there when James Campbell was hurt?
A. T was there; yes, sir.

Q. Did you see him after he was hurt? A. No, sir.

Cross-examination by Mr. Corbin.

Q. When you went up to get the tools where did 22
you find them? A. In the large tool box.

Q. Where was the tool box? A. Up at the store
house.

Q. Inside or outside? A. Outside.

Q. This was the first day that you went up? A. Yes.

Q. No work was done that day? A. No; sir.

Q. What tools did 3ou get? A. Riveting hammers—
(interrupted).

By the Court. 30

Q. How many riveting hammers did you get? A.
Two or three.

By Mr. Corbin.

Q. Go on. A. Forge, holding on sledges— (inter-
rupted).

Q. How many sledges did you get? A. One or two;
I am not sure which— two, I think— and snaps.

Q. How many? A. Two, I think— § and |; two or
three wrenches, some bolts. 40
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By the Court.

Q. A large number of bolts, I suppose? A. Only
three or four.

By Mr. Corbin.

Q. Drift pins? A. Yes, sir.

Q. How many did you get? A. One |, one f and
one f.

Q. Did they use different sizes? A. On this partic-
ular job there was three different sizes of rivets.

Q. Did you get any more than the three? A. I
don’t know whether X got auy more than the three or
not.

Q. You took three different sizes?* A. Yes, sir.

Q. Where did you get these pins from? A. Out of
the tool box.

Q. How many were in the tools box? A. Maybe a
dozen.

Q. You took out as many as you thought they
would'need? A. Yes, sir.

Q. Did you go inside the ware house? A. I don’t
think I did.

Q. There was a bin inside? A. I don’t know that.

Q. You found what you wanted in the box outside?
A. Yes, sir.

Q. Was not there tools inside? A. Yes.

Q. Where was the large tool box; was it inside or
outside? A. Outside.

g. That had also been brought down from the work?
A. Yes, sir.

Q. Did you ask anybody for auy tools? A. No, sir.

Q. You found in that box what you thought was
necessarv? A. I asked for the keys to go into the
office— (interrupted).

Q. Who gave you the keys? A. This boy, Neary.

Q. He was there in charge of the store house? A

40 I think it was he.
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Q You were working on the job at the time of the
accident? A. Yes, sir.

Q. Where were you? A. Inside the pipe.

Q. You didn’t see the accident? A. No, sir.

Q. You are ariveter? A. Yes, sir.

Q. A caulker, too? A, Yes, sir.

Q How many years have you worked at the busi-
ness? A. Ten or twelve, on and off.

Q. You men that work at that business generally
work at both ; you caulk sometimes and rivet some-
times, according as the work requires you ? A. Yes,
Sir.

Q. At night after that first day ; after you brought
the tools down, where did you leave them ? A. T left
them beside the job.

Q. Were you working there all next day? A. Yes,
Sir.

Q. Did you leave them there the next night? A.
Yes, sir.

Q. And they were there the third day, when the
accident happened? A. Yes, sir.

Q. Did you have occasion to go after any tools
except the first time? A. Yes ; different times.

Q. Who sent you ? A. Nobody sent me.

Q. Whatever you wanted you went up and got? A.
Yes, sir.

Q. The warehouse was open? A. We got the key.

Q. Did you see the box at the door with all the
drift pins lying in it? A. Not at this particular job
where the accident happened ; I didn’t have to go
up then.

Q. How many times during these two days had
anybody gone up there to get tools? A. Different
times ; three or four, anyhow.

Q Who went up besides you? A. William Camp-
bell went up at one time.

. Q He went up there to get tools ? A. Yes, sir.

10
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Q. When you wanted tools you would go and get
them? A. Yes,sir.

Q. This little job that you men were doing was all
the work that was going on at that time? A. Yes,

sir.

Q. How large a gang had been at the place rivet-
ing, caulking the pipes before ? A. About twelve or
fourteen men.

Q. They had been working in two or three places?
A. That is riveting and caulking; there were differ-
ent gangs on this working.

Q. What line was this where you say there were
twelve or fifteen men on, and that it had been laid
off? A. It was connecting for the pump station to
this new filter plant.

Q. That was a short line? A. Two short lines.

Q. A few hundred yards? A. Something like
that.

(). Had you been working on the Jersey City pipe
line? A. Yes, sir.

Q. These same men had been working there be-
fore? A. Yes, sir.

Q. That work has stopped, too? A. Yes, sir.

Q. How many had been working on that when that
was going on? A, At one time fifty or sixty ; maybe
more.

Q. That had to shut down, too? A. Yes, sir.

By Mr. Ward.

Q. Who told you where to get the tools when you
went to Little Falls to get them? A. I didn’t know;
I don’t know whether Mr. Herald did or not.

Q). You say Mr. Jones sent you for the tools? A.
Yes, sir.

Q. Did he tell you where to go for them? A. He
didn’t say where ; he said to go and get the tools

40 because he surmised that I knew where to go.
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Q. That was the only place to get tools? A. Yes,
sir.
Q. Was there any blacksmith on the job at that

time? A. Not at that time.
(). There was shortly before that? A. Yes, sir.

By Myr. Corbin.

(. That was when the working was all going on?
A. Yes, sir.

Q. You knew where the warehouse was? A. Yes,
8iT.

Q). Did you go to the office at any fime to get the
tools? A. Yes, sir,
Q. That is all.

FrepErIcK YOUNGER, a witness produced on the
part of the plaintiff, being duly sworn according to
law, on his oath testifies as follows:

Direct evamination by Mr. Ward.

Q. Did you work for the Gillespie Company last
February? A. Yes, sir.

Q. What were you doing there? A. I was holding
01,

Q. Did 3,'0:1. get the tools that were taken there?
AN eRiEIT,

Q. Who with you? A. Me and Jack McClung.

Q. Where did you get them? A. Up to the store-
house.

Q. What storehouse? A. Up on the hill.

Q. Did you pick out the tools there? A. Yes, I
helped to pick them out.

Q. What was the condition of them? A. We got
the best tools we could get.

Q. Did you take them to the works? A. Yes, sir.

Q. Where were they kept there? A. We put
them down in the pipe to go to work; we didu’t
start to work that day;I and Jack McClung went
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home and the next day Billy and Jimmy Campbell
come on the job.

Q. What was William Campbell doing? A. Driving
rivets.

Q. Did you see him drive rivets with the drift-pin
that yon got? A. Yes, sir.

Q. Would you know that drift-pin if you saw it? A
Yes, sir.

Q. Did you see it before it was used? A. Yes,
sir.

Q. Did you see it after it had been used? A. Yes.

Q. (Showing witness a pin) Was that off before it
was used? A. No, sir.

Q. Was it off after? A. Right after he was hurt.

Q. Tell us what you know of the accident? A. 1
was in the pipe and Billy was driving the pin in for
me to put a head on it, and young Wardlow said to
me, “Campbell got hurt in the eye.” and I came out
and investigated the tools. -T asked what he got
huart with and Billy says, “With the drift-pin.”

Cross-examination by Mr. Corbin.

Q. You were inside or outside the pipe? A, I was
ingide the pipe.

Q. You didn’t see the accident? A. No, I did
not.

Q. All you know about the drift-pin was what
Billy had pointed out after the acecident? A. Yes,
sir,

Q. All that you know was what he told you; you
counld not see it? A. T was inside the pipe.

Q. You could not see it? A. No,

Q. When you and McClung went up the day before
to get the tools you went to the warehouse? A. Yes,
sir.

Q. Where did you get the tools that you wanted?
A. We got them out of the tool box.
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Q. Inside or outside? A. Outside; I went in-
side to get some and I got some in the blacksmith’s.

Q. Where did you get the drift-pins? A. We got
them out of the box.

Q. How many did you get? A. I could not say
just how many we got.

Q. About how many? A. Two or three.

Q. You cannot remember how many? A. No,
Sir.

Q. You took what you thought they would need?
A. Yes, sir.

Q. How many were in the box? A. There may
have been a number.

Q Twenty or thirty? A. I don’t know.

Q Who took them out? A. I and Jack McClung.

Q. You didn’t try to get auy in the warehouse? A.
No, we got the best tools that we could find around.

Q. You got riveters and cauking tools and you
picked out as many as you thought they would need?
A. Yes, sir.

Q. You did not ask anybody anything about it?
A. No, sir.

Q. You are not a riveter or caulker vourself? A. I
am an iron worker.

Q. Have you had any experience in riveting or

caulking? A. No, I have never done any riveting, but
I work in that line of work.

Q. Holding-ou? A. Holding-on and helping and
driving rivets, but not to amount to anything.

Q. You were ranked as a laborer on the iob? A.
Ne»

Q What is your business? A. Bridge work.

Q. When vonwere holding-on or helping in the
riveting another man drove it? A. Yes, sir.

Q Was yopr work all inside the pipe? A. When
the gang was outside I was in, and when they were
inside I was out; I had to be on the opposite side.
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JAMES WARDLOW,

Q. The rivets are sometimes put in from the out-
side and sometimes from the inside? A. Yes, sir.

Q. These were red-hot rivets? A Yes, gir.

Q. You were holding-on there? A. Yes.

Q. You were always on the opposite side from
where the men were working with the drift pins? A,
Yes, sir.

Q. Thatis all.

James WARDLOW, a witness produced on the part of
the plaintiff, being duly sworn according to law, on
his oath testifies as follows:

Direct examination by Mr. Ward.

Q. Where were you working last February 21st?
A. T was working up at Little Falls on the pipe line.

Q. What were you doing there? A. I was heating
rivets.

Q. For whom? A. For the Gillespie Company.

Q. Whom were you heating them for? ‘A. Tor
Billy Campbell.

Q. Did you see James Campbell there? A. Yes,
sir.

Q. Did you see anything happen there? A. Iseen
him get hurt in the eye with a piece of steel.

Q. Did yon see the drift-pin that was being used at
the time? A. Yes.

Q. (Showing witness a pin) Is that the pin? A
Yes.

Q. Where did it break? A. Right there. (indi-
eating.)

Q. Did yon see James’ eye at that time? A. Iseen
the white stuff run outand he was holding it like

that (indicating.)

Cross-examination by Mr. Corbin.

Q. You were working for Campbell? A. Yes, sir.
Q. You were not working for the Gillespie Com-
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PATRICK McMAHON. 37

pany? A. No, sir; I went up there to take a man’s
place.

Q. Campbell got you to go up there and take an-
other man’s place? A. Yes.

Q. You were not working for the Gillespie Com-
pany there? A. No, not then.

By Mr. Ward.

Q. Are you now? A. No, sir.

By Mr. Corbin.

Q. You would pick up the pin sometimes and hand
it to Campbell when he wanted it? A. Yes, sir.

Q. Do you know how many pins he had there? A.
Three or four.

Q. Do you know whether he had any more or not?
A. I didn’t see any more.

Q. That is all.

Patriock McMaHON, a witness produced on the part
of the plaintiff, being duly sworn according to law, on
his oath testifies as follows:

Direct examination by Mr. Ward.

Q. What is your business? A. Blacksmith.

Q. How loug have you been in that business? A.
Since I was born.

Q. Do you live in Paterson? A. Yes.

Q. How long? A. Thirty-one years.

Q. Have you been in the habit or practice of
making what are called drift-pins? A. Sometimes.

Q. I will show you that pin and I will ask you
what condition is that in? A. It would be in good
condition if this was pointed out and in good shape
for a man to strike on it.

Q. In your opinion is it fit to work with as it is?
A. My opinion is that it was not fit to work with un-
less it was dressed.
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Q. Is thereany trouble in dressing pins? A. No,
sir—just cut off the burr and pointit out a bit.

Q. Is that a common practice in fixing up these
pins in the shops? A. Yes.

Q. (Showing witness a pin.) There is a new pin?
A. That is pretty ship-shape; that ought to be
square on the end.

Q. Is that a safe tool to work with? A. No, sir.

Q. Why not? A. There is too much of a head on
it; that burr ought to be cut off and made the same
as a new pin.

Q. Is that liable to fly off when it is struck? = A.
Yes, sir.

Cross-examination by Mr. Corbin.

Q. You are a blacksmith? A. Yes, sir.

Q. And sometimes you have dressed drift pins? A.
Yes, sir,

Q. For whom? A. For the rolling mill.

Q). When was that? A. About a year ago.

Q. They brought some drift pins to you to be
dressed? A. Yes, sir.

Q. What did they use them for? A. Why, in the
bridge shop.

Q. Putting bridges together? A. Yes, sir.

Q. Is that the only time you have dressed drift
pins? A. No; I dressed them thirty years ago in
Cooke’s shop.

Q. You have made drift pins? A. Yes, sir.

Q. You took bar steel and cut it down and tapered
an end? A. Yes, sir.

Q. You have been accustomed to make them a good

many years? A. Yes, sir.

Q. You make them of soft steel? A. Yes, sir.

Q. You think it would be better to have the end
square? A. Yes, sir.

Q. If you leave it square, the first blow would be

40 liable to cause it to break ? A. Yes, sir.
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(). Does not that tapering down anneal it, making
the steel tougher; every blow makes the head
toucher? A. It makes it flatter.

Q. Does it not make it tougher ?° Does it not an-
neal it? A. It does not anneal it, no, sir ; you have
to put it in the fire if you want to anneal it.

By the Counrt.

Q. That is made with a tapered end? A. They
are all made that way.

Q. You think it would be better if the end was a
little square ? A. Yes, sir.

By Mr. Corbin.

Q. You would taper it square some? A. Yes, sir.

Q. What do you mean by saying that the head
should be more square? A. It is a better way. :

Q. You mean on account of the unevenness of cut-
ting the steel? A. Yes, sir.

Q. The first three blows will take care of thal? A.
That is all right.

Q. I show you this short one that is worn down
the side ; that is the way the steel wears? A. Yes,
8ir.

Q. Cold chisels wear that way ? A. Yes, sir; and
hot chisels.

Q. Youn use a plain head, and the hammer gradually
works a square head ? A, Yes, sir.

Q. That is the way with all kinds? A. Yes, but
most of these like that are worked with the hammer,
but these pins, if they are made that way, they should
not be.

Q. They should be made softer? A. Yes, sir.

Q. The softer they are the faster the head will
form? A. If they were made out of solid steel they
would break and there would be more eyes knocked
out, I guess. :

Q. That is all.

Now Jersey State Librasy
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WALTER B. JOHNSON.

PrAINTIFF RESTS.

Counsel for the defendant moves for a non-suit,
on the ground that the plaintiff has not
shown that the defendant has not exer-
cised reasonable care to provide the em-
ployes with safe and proper tools and
with sufficient tools, and that the defect,
if any, was obvious to the servant, who

was using the tool.

Tae CourT—It seems to me that there is
testimony here that must go to the jury.
Motion to non-suit will be over-ruled.

Counsel for defendant thereupon prays an ex-
ception to the refusal of the Court to graut
the motion to non-suit, which is allowed,
and the same is sealed accordingly.

JONATHAN DIXON, [ s]
Just. Sup. Ct.

DEFENDANT'S CASE.

WarrER B. JoHNSON, a witness produced on bebalf
of the defendant, being duly sworn according to law
30 on his oath, testifies as follows :

Direct examination by Mr. Dunn.

Q. You are a practising physician? A. Yes, sir.
Q. Where do you reside? A. 170 Broadway,

Paterson.
Q. Do you make a specialty of any branch of medi-
cal science? A. Yes, sir.
Q. What? A. Diseases of the eye and ear.
Q. How long have you been a specialist in that
40 line? A. About twenty years or more.
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Q. What institutions are you connected with in
that line, here or elsewhere? A. I am surgeon to St.
Joseph’s Hospital; also to the General Hospital, and
also to the Paterson Eye and Ear Infirmary.

Q. Are you acquainted with James Campbell? A.
Yes. )

Q. When did you first see Mr. Campbell? A. I
first saw him in St. Joseph’s Hospital some time in
February, in the capacity of visiting the hospital; he
was iu the eye ward.

Q. Did you treat his eye? A. Yes.

Q. What condition is it now in? A. The eye has
only perception of light; that is to say, the eye is able
to tell light from dark.

Q. What can you say tous as to its getting any
better than it is? A. I don’t expect that there will
ever be any improvement in it.

Q. What are the probabilities of its being any
worse? A. I don’t think it will get any worse.

By the Court.

Q. It has no use? A. It has no use as an organ
of vision.

Q. What do you say about the danger to the other
organ; doyou think that any sympathetic trouble
may arise in the other'eye? A. I should judge it is
verv conjectural, inasmuch as this man was under my
care in the hospital, and if it had been advisable to
remove that eye it would have been removed before
now. I consider that the other eye is in no material
danger.

Cross-examination.

Q You attended to him in the hospital? A. Yes,
Sir.

Q. Didn’t you want to take his eye out there; didn’t
you say that that was the proper remedy? A. I said
when I first saw Mr. Campbell, that in the case of a
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workingman, who had received an injury of that
character, it was a question whether it was not advi-
sable to remove the eye at once.

Q. The last week or two that he was there, didn’t
you say that it was necessary in order that he might
move the other eye? A. No, feir; I did not.

Q. What did you say? A. I don’t recall that I
made any remark of that character whatever.

Q. What other doctor was there attending him?
A. T can’t say.

Q. He was in the hospital at that time? A. Yes.

Q. Do you mean to say that that eye has a percep-
tion of light? A. Yes.

Q. Is not the pupil of that eyj gone entirely? A
The pupil does not receive the light.

Q. How do you know that he receives light? A. I
made a note of it on my last examination.

90 Q. He came to you and wanted you to examine him?

30

10 expect to.

A. I have examined him and treated him ever since
he was hurt.

Q. Didn’t you want fifty dollars to come here to
testify as a witness? A. Yes, sir; I want to make
an explanation— (interrupted.)

By Mr. Dunn.

Q. What was the explanation that you wanted to
make? A. I only wanted to say that being steadily.
called to appear in Court and consuming my entire
morning, it is necessary for me to charge whatI
would make during my office hours, and unless I am
employed as an expert in such a case, I will not tes-
tify in any case.

By Mr Ward.

Q. You are employed as an expert by the Gillespie
Company here? A. Yes, sir.
Q. And you expect to be paid accordingly? A. I

*
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Q. Do they expect to pay you fifty dollars? A.
They don’t know how much they expect to pay me
because I have not rendered them a bill,

Q. Do you think it is worth fifty dollars to come
here as a witness? A. Yes, sir: I do.

Q. That is all.

Tuomas MILLSON, a witness produeced on behalf of 10
the defendant, being duly sworn according to law on
his oath, testifies as follows :

Direct examination by Mr. Corbin.

Q. Where do you live ? ' A. Paterson, New Jersey.

Q. What is your oceupation ? A. Boilermaker.

Q. How long have you been boilermaker? A.
About twenty-five years.

Q. Have you had to do with riveting pipes out of

doors also? A. Not so,much as making them in the 20

ghop.

Q, What concern are you connected with that
makes them in the shop? A. The New Jersey Pipe
Company.

Q. Are they here in Paterson? A. Yes, sir.

Q. How much experience have you had in making
them? A. We have made nearly all the pipe that
has been luid in New Jersey ; the pipe lines for
Newark and Jersey City and pipe for the filter plant.

Q. That means how many miles? A. About one 30
hundred and fifty miles.

Q. How many rivets does that amount to? A. I
conldn’t tell you.

Q. Give us an approximation ?
Tue Courr—Call it hundreds of thousands.

Q. Roughly speaking, what does it amount to ? . A.
I couldn’t tell you.

Q. In making pipe in your factories do you use
drift pins? A. Yes, sir. - 40
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Q. Are they used in putting the pipe together in
the shop as they are made ? A. Yes, sir; as a key
to draw the work together.

Q. To bring the holes opposite each other? A,
Yes, sir.

Q. What are they made of ? A. Soft steel.

Q. Tell us haw you would make one? A. Take a
round piece and taper it down to a pointand draw
it up a little at the end.

Q. Look at these two ; is that the kind of pin that
you use? A. Yes, that is about the general shape.

Q. When you use them and strike them on the
head with a hammer, what is the result? A. The
head curls over.

Tar Courr—It is undisputed that after a time
hammering the head of a pin tends fo
make a head on it and flatten it out.
They are made out of soft steel, and taper
at both ends.

Q. How long do they remain serviceable? A. You
could wear one out in a week ; it depends upon the
number of blows.

Q. I mean, do they shorten as you use them? A
Yes, sir.

Q. What makes them shorten, usually? A. When
they get too short or when the head goes so far down
that it is inconvenient to use them they are thrown
away.

Q Do you do anything to them when you once
make them until they are finally thrown away? A.
No, sir.

Q. Is there any such thing as dressing them? A
We never did.

Q. How many years have you used them? A. We
have had the pipe business for the last twelve years.

Q. How many do you use in your shop at a time?
40 A. We have about twenty of them.
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Q. You mean in constant use? A. Yes; each gang
has about six or seven pins in use.
Q Are they using them all day? A. Yes, sir.

By the Court.

Q Being used all day they last about a week? A.
Some last longer than others. Some curl up more
rapidly than others. Where they use them once on
the line we use them four times. We make a pipe
in four lengths— four sheets.

By M. Corbin.

Q. After they are made you use them a number of
times? A. Yes, very often; when the heads curl up
the men knock the burs off.

Q Do you know whether it is the practise? A.
Yes, it is in our factory.

Q. Have you ever known of any other practice
elsewhere? A. No, sir.

Q Do you know what the thickness of this pipe
was that they were working on at Little Falls? A
There were three thicknesses.

Q What were they? A. §, 5-16 and | inch.

Q Does the drift pin have to be the very size;
could you use a | for a |? A. Oh, you could; yes,
Sir.

By the Court.

Q How? A. The drift-pin is measured about two-
thirds of the way up. Possibly you could use a §
pin and drive it in a §, but it would not be what you
would use.

Q If you had a selection of pins? A. You would
take the size that suited the hole.

By Mr. Corbin.

Q In classifying the pins you measured them
about two-thirds of the way up? A. Yes.
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Q. Do you happen to know the thickness of the
pipe at the place where they worked with a diameter
of forty-eight inches? A. Some of the four feet pipe
is 5-16 inch.

Q. If it was thirty-six inches? A. That was } inch
thick.

Q. What would be the size of the holes for thirty-
six inch? A. §.

Q. How much for the four feet pipe? A. § inch.

By the Court.

Q. For a five feet pipe? A. § inch.

By Mr. Uorbin.

Q. What are the size of the holes on the Jersey
City line? A. On the 5-16, § of an inch.

Q. Does the rivet that you put in fit it? A. The
hole is larger than the rivet, about 1-16.

Cross-examination by Mr. Ward.

Q. You sold all this pipe to the Gillespie Com-
pany ? A. No, we have not sold it all to the Gilles-
pie Company.

Q. You have been furnishing the pipe? A. On the
Jersey City work?

Q. On all their work? A. Yes, sir.

Q. Did you furnish the pipe where the accident
occurred ? A. Yes.

Q. What was your business before you went into
the pipe business? A. Boilermaker.

Q. What did you do? A. I was a practical boiler-
maker.

Q. What do you do now? A. I am President of
the eompany.

Q. You oversee the boilermaking? A. Yes, sir.

Q. Do you mean to say that you drive one of

these drift pins clearly down until they are useless ?
40 A, Yes, sir.
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(. How far would you drive a pin like that before
vou ceased to use it? A. If it was too small so as

to co in the hole.

Q. Would you use that with a burr on like that

(showing wituess a pin)? A. Yes, I think so.

Q. If you did, it would break off, wouldn’t it? A.
It would curl up.

Q. And break off with a blow ; don’t you think it °
would be dangerous? A. They do, all of them; yes,
8.

Q. That is dangerous, is it not:

Tue Courr—Is it necessary to ask that ques-
tion ?

Q. This is the kind of pin that you use? A. Yes.

Q. Is it not made different; is it not a different
manufacture? A. I don’t think so.

(. What is your best judgment about that? A.
It is a drift pin ; thatis all I know.

Q. Is that drift pin the same make; I mean, as to
the burrs? A. I believe it was originally; it isn’t
now ; it has been pretty well used and burred up.

dy Mr. Corbin.

Q. In your experience with these drift pins did
you ever have an accident? A. No, sir.

Q. How many years have you spent at it? A.
Twenty-five years.

By My. Ward.

Q. You never knew any of the pieces of the pins
to fly off and hit any one in the eye? A. They will
fly off, but I have never had an accident with any-
body ; they never hit anybody.

Q. That is all.
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Wirriam CULLIGAN, a witness produced on behalf of
the defendant, being duly sworn according to law, on
his oath testifies as follows:

Direct ewanination by Mr. Corbin.

Q. Where do youlive? A. Ilive in Nutley, New
Jersey.

Q. Did you have to do with the work at Little
Falls? A. Yes, sir; some of it.

Q. What was your position? A. Foreman.

Q. Foreman of what? A. Of the laying of the pipe
and riveting.

Q. What time did the work shut down before Feb-
ruary? A. The second of January.

Q. Where were the tools brought? A. They were
all put in a large box in front of the filter plant.

Q. Where was this box? A. Right near the front
door of the filter plant.

Q- Is that near the office or near the warehouse
that has been spoken of? A. Itis not near there; it
might be one hundred and fifty yards from the ware-
honse or a little farther away from the office.

Q. Do you know whether it was taken to the ware-
house efterwards? A. I couldn’t say.

Q. How many drift pins were there as near as you
can say? We were using twelve or fourteen while
we were working.

Q. How many were there all told in the box? A.
I couldn’t say exactly.

Q. Asnear as you can tell us? A. I should say
about fifteen or sixteen.

Q. Do you know howmany were in the warehouse?
A. In the spring I took twenty-five or thirty over
there.

Q. After the accident? A. Yes, around the first of
May.

Q. What was their condition? A. Some new ones

40 and some used a little and some old ones.
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Q. Where were these in the warehouse? A. On the
shelves that are there and some were in the box.

Q How many were in that? A. I couldn’t say ex-
actly.

Q How many were in the house? A. I should
judge forty or fifty different sizes-—that is over at the
Greenwood Lake warehouse.

Q You know the warehouse that has been spoken
of at Little Falls? A. Yes.

Q. That is where you took them? A. Yes, sir.

Q. Had they been used on the Jersey City job? A.
Yes, sir.

Q And had they all been reassembled at Little
Falls? A. Yes.

Q And you took them over to resume work on the
Jersey City job? A. Yes.

Q. Do you know the Campbells? A. Yes, sir.

Q. Were they skilled at this work? A. Yes, I
consider both of them good men.

Q They understood riveting and caulking? A.
Yes.

Q. Did they work near you? A. I have known
them since April, 1896.

Q. And they have been working near you since that
tme? A. Yes, sir, off and on since.

Q. Do you know about the box down at the office?
A. Yes; sir, right off the filter plant in front of the
building.

Q. That is not the warehouse? A. No.

Q You think there were fifteen or twenty pins in
the box? A. That is what I left there.

Q And you think up at the other place there were
fifty or sixty? A. Different sizes; yes, sir.

Q When you took them away after the accident to
resume work on the Jersey City work what was the
condition of the pins? A. I considered them all
right, when I took them away.

10
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Q. Some ypu said were new? A. Yes, sir; one or
two new ones.

Q. And some bad been used; and some less? A,
Yes, sir.

Q. Were you put on the work? A. Yes, sir.

Q. How long have you been working at this work
of riveting? A. About twenty years.

Q. Riveting pipe in the field? A. I have been in
the boiler shop.

Q. It is the same work in the boiler shops? A. Yes,
Sir.

Q. Did you ever have any accidents of this kind?
A. T never knew of anybody losing their eye through
a drift-pin.

Q. Did you ever know of a serious accident, with
this exception? A. Not from a drift-pin.

Q. What was the thickness of the pipe; do you
know what pipe they were using? A. I do not
know.

Cross-examination by Mr. Ward.

Q. You didn’t see this pipe at all? A. I saw it all
but one or two sheets.

Q. What time did you go away from there? A
The second of January.

Q. You didn’t come back until the spring? A. The
first of May.

By Mr. Corbin.

Q. Were the tools that you took away in the mid-
dle of May the tools that you left there in January?
A. Some of them were.

Q. Did you, in April or May when you took these
tools away, take the drift pins that you left in Janu-
ary? A. I couldn’t say positively.

Q. Did you find the same quantity there that you
left there, as far as you can tell? A. The tools were
all taken from the filter plant over to the warehouse.
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Q. You got them at the warehouse? A. Yes, I was
there when they fetched them there.
Q. That is all.

JonN SCHILLING, a witness produced on belalf of the
defendant, being duly sworn according to law, on his

oath, testifies as follows :

Dirvect examination by Mr. Corbin.

Q. Where do you live? A. Little Falls.

Q. What were you doing last February when this
accident occurred? = A. Working for the T, A. Gilles-
pie Company.

Q. Were you at Little Falls? A. Yes, sir.

(). Where were you working? A. I was working
on the filter plant.

Q. Had you been on the pipe line? A. Yes, sir.

Q. What day ? A. I am not sure whether it was a
day or two days before.

Q. Were you working with the Campbells? A.
No, Hi!'; thj‘ were not t.h}'{mgh vet; I put in the last
piece of pipe before they came.

Q. Were you around there at the time the Camp-
bells were working? A. Yes, sir.

Q. Did you use drift pins in what you did? A.
Yes, sir.

Q. Where did you get them? A. In the office.

Q. Where is the office? A. About fifty feet from
where we were working ; a little shanty half out on
the road.

Q. How many did you use? A. About four.

Q. What was their condition? A. They were all
in pretty good condition that I had.

Q. How many were there at the office ? A. I got
four, and there were three or four left.

Q. Did you get any from the warehouse? A. No,

81T,

Q. That is farther off? A. That is farther off.
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By the Court.

Q. What became of those that you had when you
finished using them? A. I left them there at the
pipe, on the ground.

By Myr. Corbin.

Q. How long was that before they came up? A. I
am not sure whether they came a day after or two
days after.

Q. Was that where the tool box was that was
spoken of? A. The tool box lay between the office
and where they were putting in the pipe.

Q. How far from where they were putting in the
pipe? A. Twenty-five or thirty yards.

Q. What was the size of that pipe? A. It was a
closing-in pipe; reduced from forty-eight inches to
thirty-six inches.

Q. It was a different size at the ends? A. Yes;
from forty-eight to thirty-six.

Q. Do you know the thickness of that piece? A.
No, I do not know.

Q. How loug have you been accustomed to use
drift pins? A. Not very long; not over a year.

Cros§-examination by Mr. Ward.

Q. In using drift pins, you didn’t use them only as
a helper? A. That is all ; as a helper to counect up

Q. That is all.

JacoB HaroLp, a witness produced on behalf of the
defendant, being duly sworn on his oath according fo
law, testifies as follows :

Divect examination by Mr. Corbin,

Q. Where do you live? A. Jersey City.
Q. Were you working at the Little Falls plant at
40 the time of this accident? A. Yes, sir.
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Q What was jour position ? A. I was walking
boss.

Q. Were you present on the ground at the time of
the accident? A. No, sir.

Q. Where were you? A. I was at the storeroom
on the Greenwood Lake station.

Q Is that what is called the storehouse? A. Yes,
Sir. .

Q. Were there tools in that house? A. Yes, sir.

Q Are there any other places where there were
tools kept? A. Yes, sir.

Q Where? A. In a box close by where this pipe
was put together.

Q How far away? A. This box was about fifty
feet from that line.

Q Were there tools in the box? A. Yes, sir.

Q Were there drift pins in this box near there?
A Yes, sir.

Q How many? A. I couldn’t say just how many;
at the time they were on this work there were all
kinds of tools belonging to it.

Q Do you know whether there were drift-pins in
this box at the time of the accident? A. I can’t say.

Q Do you know how many were ordinarily kept in
it? A. Six or eight.

Q How many were at the storehouse? A. I have
seen there all of twenty or twenty-five.

Q. What was their condition? A. All seemed to
ne to be a little used, except there were a few of that
size that were new that I saw there.

Q What was the condition of the others? A. They
had been used.

Q Were they serviceable? A. Serviceable always.

Q Are these storehouses accessible to the men
who are working on the line? A. Yes, sir.

Q. If they need tools, what would they have to do
to get tools? A. They would have to go to the tool
house and get whatever they wanted.
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Q. Who was in charge of the tool house? A. A
young man of the name of Neary.

Q. That was right on the ground? A. Yes, sir.

Q. When they got to the storehouse was a supply
of tools open for them to select from? A. Yes; there
were small tool boxes inside there.

Q. How many of these boxes were there? A, There
might have been five or six. There was a large box
outside and there were also tools in the box, where
the men were working.

Q. Were they available for the men? A. Yes, sir;
the tools were kept there at hand.

Q. How many drift-pins serviceable for the work

were available in either of these places—the boxes
of tools, or the warehouse; how many drift-pins suit-
able for the work were there? A. I can’t say just
how many—five or six.

Q. Of one size? A. Different sizes.

Q. You speak of six or eight that you think were
suitable for this purpose on the ground; at what
place do you mean? A. Well, taking the office, and
the warehouse and the box.

Q. How many were there of all sizes? A. I can't
say other than that there was six or eight right there.

Q. Where? A. On the work.

Q. What I mean, is how many were there of all
sizes on the work at the office and in the warehouse
altogether? A. It would be a guess on my part—
from twenty-five to thirty.

Q. What did you mean when you spoke of six or
eight on the work? A. You see there was an office on
the work and there was an office on the railroad work

at the storehouse.

Q. How far away? A. Well, a third of a mile, I
should say.

Q. On the work yon call the office? A. Yes.

Q. At the storehonse; do you call that on the work?

40 A. No, sir; that was on the railroad,
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Q. Where were you the day of the accident? A. I
was at the storehouse.

Q. Had you been there the day before? A. Yes,
Sir.

Q. Was any application made toyou for tools? A.
No, sir.

Q. Any complaint made to you? A. No, sir.
Cross-examination by Mr. Word. 10

Q. You were the walking boss? A. Yes, sir.

Q What duties did the walking boss perform? A.
He looks after the plans and lays out the work for
the men.

Q You have nothing to do with the pipe line? A.
Yes, sir.

Q What did yon have to do with it? A. I had the
plan of it.

Q. That is all; is it not? A. Yes, sir, 20

Q. You are not a mechanic? A. No, sir.

Q You were workiug up in the trenches where they
were digging? A. Yes, sir.

Q You had nothing to do with the pipe line there?

A. Yes, sir; I had full charge of thefilter plant, under
Mr. Jones.

Q Mr. Jones had charge of things generally? A.
Yes, sir.

Q. Where were these tools kept? A. We had a
store-room; a general supply place; there was a box, 30
I should think about fifty feet away from the actual
work that was going on at this time. We also had a
box on the work where the pipe gang would put their
tools as well as in the boxes.

Q Any other place? A. No, up at the store-
room there were boxes that held pipefitters’ tools.

Q. These tools were scattered around in these
various places that you have been speaking about?

A Yes, sir.
Q Aud no one knew except you and the foreman 40
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where the tools were? A. All the men knew that
were working with the tools.

Q. How do you know about the tools being in good
condition if you are no mechanic? A. From seeing
them used on the work.

Q. That is all you know about the work? A, That
is all; yes, sir,

Q. That is all.

CHARLES HAROLD, a witness produced on behalf of
the defendant, being duly sworn according to law, on
his oath, testifies as follows :

Direct examination by Mr. Corbin.

Q. Where do you live? A. Jersey City.

Q. Are you ason of Mr. Harold, who just testified?
A. Yes, sir.

Q. You were engaged on this work at Little Falls?
A. Yes, sir.

Q. What were you doing? A. Mechanical engineer;
running an engine.

Q. Were you there while the Campbells were fin-
ishing? A. I was on the work, but not right where
they were.

Q. Did you see this tool box? A. Yes, sir.

Q. How far was it away from where they were
working? A. Forty or fifty feet.

Q. Did you see what was in it; whether there was
any drift pins? A. There were drift pins in it.

Q. Do you know how many? A. I should judge
about five or six.

Q. Where wers you at the moment the accident
happened? A. I was not there; Ithink I had gone

early for dinuer and came back—(interrupted)

Q. Did you ever have to carry tools or get them?
A. No, sir; not for Campbell.
Q. But was that part of your duty to get them the
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tools? A, It was the duty for anybody that was
told. '

Q. Did you do that at any time? A. Not for
Campbell.

Q. Well for others? A. Yes, sir.

Q. What were you doing on that day when the
accident happened, do you remember? A. T can’t say
what T was doing that day.

Cross-examination by Mr. Ward.

Q. That box was kept in a publie place, was it not?
A. Yes, sir.

Q. And it was always open? A. Yes, sir.

Q. Anyone could go to it and help themselves?
A. Yes, sir.

Q. That is all.

TromAs MAHONEY, a witness produced on behalf of
the defendant, being duly sworn according to law,
testifies as follows :

Direct examination by Mr. Corbin.

Q. Where do live? A. Paterson.

Q. What is your business? A. Working on the
pipe line.

Q. Last February, when this accident happened
were you employed at Little Falls? A. No, sir; I
was not; I was emploved in Paterson on the First
National Bank.

Q. When had you been up there? A. I left the
place on the fifteenth of November.

Q. When did you go back there? A. T went about
the first of March, or middle of March.

Q. Were you at the storehouse? A. Yes, sir.

Q. Did you see the tools that were there when
you went back? A. Yes, sir.
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Q. Had you been back there at all between Novem-
ber and March? A. No, sir.

Q. Did you make any list or inventory of the tools
there? A. Yes, sir.

Q. When was that? A. Sometime in the latter part
of March.

Q. In what place? A. In the storehouse.

Q. Is that what is called the warehouse? A. Yes,
Sir.

Q. Did you observe what was there in the way of
drift pins? A. Yes, sir.

Q. What was there? A. There was a quantity of
drift pins; I can’t say just how many; but at the time
I made a note of them; but I should say, perhaps one
hundred of all sizes.

Q. Was there a bin there? A. Yes; about six or
eight feet from the office.

Q. How many pins were there in that? A. I should
say, perhaps forty or fifty.

Q. Was that bin there when you were there in the
fall? A. Yes; I took some drift pins out of that in
August of this year.

Q. When you made your inventory, did you find
drift pins anywhere else besides in the bins? A. Yes;
I found drift pins belonging to the derrick gang; they
also had a box.

Q. Where was that box? A. In the main store-
house; in the blacksmith box there were some new

.ones that had been in that box when it came from the

pipe line, but it lay in the storehouse all that year.

Q. Do you remember how many drift pins, in all,
you found? A. I can’t say; but at the time I made
an itemized account of it and gave it to Mr. Jones; I
should say, between all sizes, one hundred and forty-
five or one hundred and fifty.

Q. How long? A. All along.

Q. Before you went away in November; how long

40 before that? A. Not very long; these tool boxes
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came down from the pipe line and I took them in the
storehouse and took the tools out.

Q When did you take the tools out; when was
that? A. I think in the latter part of October or the
first of November.

Q Where did you put the drift pins? A. I put
them intone of these bins, where you go in— as you
go in.

Q. Was it inside? A. Yes, sir.

Q. Was it covered or open? A. It was open.

Q. What can you say as to the condition of these
pins that were in the bin as to whether they were new
or old, or used or not used? A. Well, they were not
new; they had been made some time and they had
been put on the pipeline and some of them were old
aud some were in good condition, as far as I could

irlLtﬁ.el’l‘he new ones were not in that bin? A. No, sir.

Q Where were the new ones? A. In the black-
smith box. I guess he must have made them up in
his leisure time. I don’t know when the box came
down.

Q. Do you know where the shelves were? A. Yes,
sir; on the opposite side of the building.

Q. Were they open? A. Yes; but I don’t think
there were any drift pins; they were used for pipe fit-
tings; such as elbows— (interrupted)

Q At what time? A. I don’t think there were pins
there at any time.

Q. It was in the blacksmith box? A. Yes, sir.

Q. Where was that? A. In this room on the floor.

Q. Was that open? A. Yes, sir; it was not open; it
had a lid to it, but there was no lock on it.

Cross-examination by Mr. Ward.

Q That box came down from the work up the line?
A. Yes, sir.
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Q. And with the tools that had been used on the
line? A. Yes, sir.

Q. Whose tools were they? A. T. A. Gillespie
Company’s.

Q. Was the work on the pipe line at Little Falls
stopped? A. Yes, sir.

Q. You went away from there when? A. The fif-
teenth of November.

Q. You didn’t go back until when ? A. About the
first of March.

Q. You are not a mechanic? A. No, sir.

Q. You never had any experience with drift pins of
any kind? A. Yes, sir; I have been storehouse
keeper for the last four or five years for the T. A. Gil-
lespie Company.

Q. Were you at that time? A. Not at that particu-
lar time.

Q. Wher6 were you storehouse keeper? A. I was
storehouse keeper at the depot.

Q. Didn’t you take alot of tools from there? A
Yes, sir.

Q. Where did you take them to? A. Latimer,
Mass.

By Mr. Corbin.

Q. When did you do that? A. The latter part of
October or first part of November.

Q. Was that the same time that the gangs came
away from the work up there? A. Yes, sir.

By Mr. Ward.

Q. The work at Little Falls had all been through
with, when you went away? A. No, sir; the work had
been shut down for the winter.

Q. They had all gone away? A. Yes; from the pipe

line.
Q. That is all.
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Wirriam NEERY a witness produced on the part of
the defendant, being duly sworn according to law

on his oath, testifies as follows :

Direct examinaiion by Mr. Corbin.

Q. Where do live? A. Lattle Falls.

Q. Were you working for the Gillespie Company?
A. Yes, sir.

(). What were you doing? A. T was watechman at
the storehouse.

(). Did you have a key to the storehouse? A. Yes,
8iT.

Q. Do you remember anybody ecoming down for
some tools on that job that Campbell was hurt on? A.
I think it was the man who was helping that came
ilU\\']].

Q. What did they get? A. They got drift pins;
they got rivet sets, hammers and wrenches—all the
tools they needed.

Q. Did they get any tool box? A, Yes, sir; they
took a tool box.

Q. Do you know whether they took some drift-pins?
A- Xan, sy,

Q. How many did they take? A. I should judge
from five to fifteen.

Q. Where did they get them? A. In the store-
house.

Q. Out of which part of the storehouse? A. I
could not say whether out of the bins or boxes.

Q. Do you remember this pin that has been
spoken of in the storehouse? A. Yes, sir.

Q. Do you remember whether there was any
drift pins in there at that time? A. I cannot re-
member that.

Q. How many drift pins, as far as you can remem-
ber were in the storehouse? A. Around two hundred
af that time,
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Q. How long were you in charge of the store-
house? A. Three or four weeks.

Q. Were you there before or after Mahoney? A
After Mahoney.

Q. Do you remember this man or the Campbells
coming up again to get the tools? A. No, sir; I cannot
remember.

Cross-examination by Mr. Ward.

Q. Who did you say got the tools? A. I think
the man who was helping— Younger. He was the
only one that I could say positive for sure.

Q. You know McClung? A. Yes, sir.

Q. He was not there at all, was he? A. I could
not say.

Q. He was not there at that time when the pins
were got? A. No sir; not as I know of.

Q. Did you see James Campbell there looking for
tools? A. No, sir.

Q. Didn’t he come there for tools and didn’t you
tell him that he would have to get his own tools, and
that you didn’t know where the tools were? A. No,
sir; the day they came for tools they were carrying
the tools in the rivet box.

Q. Didn’t James come and get his own tools? A
No, sir; é¢not as I remember.

Q. Didn’t you tell him you didn’t know one tool
from another? A. No, sir; I did not.

Q. You live up there yet? A. Yes, sir.

Q. Who are you working for now? A. T. A. Gilles-
pie Company.

Q. What are you doing now? A. In the store-
house.

Q. This two hundred pins— what became of them?
A. They were sent to the line when they started up,
down below.

Q. When were they sent? A. March or April.
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Q. By degrees or altogether? A. By degrees.
Q. Who took them away? A. A man came for
them.
Q. Who delivered them to him? A. I did.
(. Did any one else? A. No, sir.
(. No one else had any account of them? A, No,

sir; only me.

By the Court.

Q. Did you keep any account of the tools that they
took away? A. No, sir.

Q. Did you keep a record of the tools that
you say Younger took away? A. No, sir.

Q. Nobody took a record of them? A. No, sir.

Q. That is all.

WirLian F. JoNEs, a witness produced on the part
of the defendant, being duly sworn according to law
on his oath, testifies as follows:

Divect examination by Mr. Corbin.

Q. Where do you live? A. Little Falls.

Q. What is your occupation? A. Superintendent
for T. A. Gillespie Co.

Q. Were you superintendent on this werk at Little
Falls last February? A, Yes, sir.

Q. Do you remember sending the Campbells up
there to do a piece of work towards the finishing of
that job? A. Yes, sir; I sent James Campbell and a
man named MeClung from Paterson.

Q. How abont William Campbell? A. I guess I
sent him too.

Q. What was the work that was to be done? A.

Riveting three seams—what we call a closing-in

piece, or a connection.
Q. Had these men been in your employ before for
riveting? A, Yes, sir.

30




64 WILLIAM F. JONES.

Q. Did they understand the business? A. Yes,
sir. #

Q. Did yon go up while they were on the work? A
I don’t remember that I did; I don t believe I did
while they were on the work.

Q. Where were they when you sent for them? A
On the First National Bank.

Q. After you sent them from the First National
Bank when did you next see them? A. After the
closing-in piece was about riveted; after the accident
I went up there.

Q. Did any of these Campbells make any complaint
to you about the tools—that they were working with
on the job? A. No, sir.

Q. Were you up there at all while they were work-
ing? A. Not until after the accident, that I remem-
ber.

20 Q. Were there drift pins there when you sent them
up to go to work? A. Yes, sir.

Q. Where were they? A. They were in the tool-
box and the tool-house.

Q. That is that? A. The tool-house is right at the
station at Little Falls.

Q. Is that the warehouse? A. Yes.

Q. How many tool boxes are' there? A. All of a
dozen. '

Q, How many drift pins? A. Different sizes; I
should say there was one hundred, at least.

Q. Were there any new pins? A. Yes, sir.

Q. Were there some that had been used? A. Yes.

Q. Where had they come from? A. They came
from Fairfield.
Q. Were these accessible to the men if they want-
ed them? A. Yes, sir.
Q. Do you know about any other tools, at the office
or in chests, that were not in the storehouse? Yes>
40 sir; there were tool boxes and in the office; at the fi-
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ter plant there were a couple of cases of riveting tools
and drift pins.

Q. How far was that from the place where they
were working? A. About one hundred and fifty feet.

Q How far was the storehouse from where they
were working? A. About four thousand feet.

Q. Previous to the accident, while that work was in
progress with these Campbells, was there any com-
plaint or notice brought to you at all about the tools?
A. No, sir.

Q. What sizes of pins did you have at the store-
house? A. From five-eighths of an inch to an inch.

Q Did you tell either of the Campbells that this
was a hurry-up job? A. Not that I remember.

Q. Was it a hurry-up job? A. No, sir.

Q. Did you ever have a complaint with either of
them like this; that William Campbell complained of
the tools and you told him he would have to use
them? A. No, sir; I don’tremember seeing Camp-
bell from the time I sent him to Paterson until after
the accident, and then I saw William Campbell there
working.

Q. After the accident? A. After the accident; I
was in Paterson the day of the accident.

Cross-examination by Mr. Ward.

Q. You are working for the Gillespie Company
now? A. Yes, sir.

Q. And you are superintendent yet? A. Yes, sir.

Q. And you had charge of this work? A. Yes, sir.

Q. You were not up there on this work on the day
that they commenced working? A. No, sir; I be-
lieve I was in Paterson, over at the bank.

Q. Did you go there before you came down jn the
morning? A. No, sir.

Q. On Thursday? A. No, sir; Mr. Herold was in
charge there.

40
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Q. This was the finishing up on the work there?
A. Yes, sir.

Q. No blacksmith was on that job? A. No, sir;
not at that time,

Q. You live up there? A. Yes, sir.

Q. Do you live up there? A. Yes, sir.

Q. You were living there at that time? A. Yes,
sir.

Q. You live there yot? A. Yes, sir.

Q. Are you working on the job there now? A. I
have charge of the work over at Fairfield and at
Secaucus.

Q. Fairfield and Secaucus—is that a pipe line? A
Yes, sir.

Q. What was the thickness of this pipe that these
men were working on? A. The closing-in piece was
a quarter of an inch.

Q. Do you remember the size of the holes in the
ends? A. Three-quarters of an inch and five-eighths
of an inch. On one end it was three-quarters of an
ineh and on the other end five-eighths of ineh.

(). That is all.

Warrer C. HoPPER, a witness produced on the part
of the defendant, being duly sworn according to law

on his oath, testifies as follows :

Direct examination by Mr. Corbin.

Q. Where do yon live? A. 166 DButler street,
Paterson.

Q. What is your occupation? A. At present in-
spector of the Passaic Water Company.

Q. Were youin the Gillespie Company’s employ
last February? A. No, sir; I was working for fhe
Fast Jersey and Passaic Water Companies.

Q. Previously had you been in the employ of the
40 Gillespie Company? A. For a short time.
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Q Were you in their employ at the time the
Newark pipe line was laid? A. Yes; the East Jersey
Water Company and all their construction work.

Q And the construction of the second Newark
line? A. Yes, sir.

Q And the construction of the line of the Great
Notch? A. No, sir.

Q And the Jersey City? A. The Jersey City ex-
tension, yes, sir.

Q What was your position? A. Inspector.

Q. Are you familiar with those tools called drift
pins? A. Quite familiar.

Q Were they used on the Newark pipe line? A.
Yes, sir.

Q How many? A. It would run into the thous-
ands.

Q Were they used on all of these lines? A. Yes,
Sir.

Q How long do they continue to use them before
they are thrown away? A. They are generally used
until they get so short that they cannot use them any
more.

Q Then they are thrown away? A. Yes, sir.

Q How many rivets were driven under your super-
vision? A. I should runit in the millions— a couple
of millions, I should say.

Q Did any accident happen from the use of these
drift pius? A. Noue to my knowledge. Vy.

Q Over how many years does your experience ex-
tend? A. Between four and five years with the East
Jersey Water Company.

Q Did you ever have any repair ships on this
work? A. Yes, sir; about three.

Q. Are these pins used there? A. Yes.

Q Any accident there? A. Not to my knowledge.

Q. Is the use there similar to the use in the field?

A Yes, the same.
40
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Urcss-examinaiion by Mr. Ward.

Q. How short would you consider a drift pin would
have to be to putit ont of use? A. Probably three
or four inches. A new pin is about eight inches
long, I shouald judge. They would use that pin to about
four inches.

Q. (Showi.ng witness a pin) about the length of
that? A. Yes, they can use that; that is all right.

Q. What is your business; are you a mechanic? A
Yes, sir.

Q. What? A. I am a machinist by trade.

Q. That is all.

JouN MoCLUNG, a witness already sworn, called on
the part of the defendant, testifies as follows:

Direct examination by Mr. Corbin.

Q. Were the drift-pins which you selected as you
have sworn in serviceable condition when you selected
them? A. Most of them were; yes.

Q. Those that you took down to the work were they
in good condition—serviceable? A. Pretty fair.

Q. That was your judgment? A. In my judgment
I took the bestI could get.

Q. My question is whether they were in serviceable
condition, in your judgment, when you selected them?
A. They were not the best and they were mnot the
worst; they were fair.

Q. They were used for the next two days at the
work, during the work? A. At different tines.

Q. When they were needed? A. Yes, sir.

Q. Where did you get them from—from what box
of tools? A. The regular tool box—a large tool box
at the store house. :

Q. Inside or outside? A. Outside of the store
house.
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(ross-examination by Mr. Ward.

Q. (Showing witness a pin). Supposing that this
was one of them, would you consider that in good

condition to work with? A. Very poor condition.

By Mr. Corbin.

Q..\\-Then you selected the pins you didn’t select
auy in that condition? A. No, sir.

By My. Ward.

Q. What condition do you mean it was not in then?
A. I didv’t take any pins like that at all.

Q. Knocked off here (indicating)? A. No.

Q. That is all.

FrEDRICK GUBELMAN, a witness produced on the
part of the defendant, being duly sworn acecording to
law on his oath, testifies as follows :

Q. Where do you live? A. Jersey City.

Q. What is your occupation? A. I am an en-
gineer.

Q. In whose employ? A. Inthe employ of the T.
A. Gillespie Co., at present.

Q. What is your rank in their employ? A. Chief
Engineer and Viee President.

Q. How long have you been working at pipe line
work with this company? A. Twelve years.

Q. What was your experience first, and state what
lines you have been in? A. I started twelve years
ago as a draughtsman for the pipe manufacture com-
pany—the New Jersey Pipe Co., and afterwards left
there to take a position for the Gillespie Co. and
finally became Vice President and Chief Engineer.

Q. How many miles of pipe line lias the Gillespie
Company or firm laid in this State? A. Something

aver one handred miles.

10

20

30

40



b

20

30

40

70 FREDRICK GUBELMAN.

Q. Have you Lad to do with all of it? A. Yes,
sir.

Q. Are you familiar with all these lines? A. Yes,
Sir.

Q. These pipes iu question on which the Camp-,
bells were working— what was the thickness of iliat
work? A. Five-sixteenths of an inch,

Q. That is the size of the pipe? A. That was a
taper piece reduced from one size to another. One
eud was thirty-six inches and the other forty-eight
inches.

Q. What was the size of the rivet holes? A. One
end was thirteen-sixteenths of an inch and the other
was eleven-sixteenths, one-sixteentli difference in
the size of rivets.

Q. Are these the sizes of the holes or the sizes of
the rivets? A. The size of the holes; the rivets
were five-eighths and three-fourths.

Q. One-sixteenths smaller? A. Yes, sir.

Q. At the time this work was done by the Camp-
bells, were there any hurry job or any occasion for
hurry at that time? A. No, sir; there was not.

" Qi Were there any such orders given with respect
to tlie job, as far as you know? A. No, sir.

Q. Have you had the supervision of the work
of laying these pipe lines in New Jersey? A. Yes,
Sir.

Q. Speaking roughly, how many rivets have been
driven under your supervision in this work from the
beginning to the end? A. I suppose about ten mil-
lions?

Q. How many in the shop and how many in the
field? A. Two and a half in the field and the balance
in the shop.

Q. Are these drift pins used in the work in the
field? A. Yes, sir.

Q. And in the shop? A. Yes, sir; in the shop also.
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Q. Is the process the same? A. Yes, sir; exactly
the same.

Q How long do you use them? A. Until they
wear out.

Q Is there any blacksmithing, forging or any re-
pairing done to them after they have been first put to
use? A. I have never known of such being the case.

Q You simply use them until they get too short?
A. When they get too short they either threw them
away or destroy them.

Q. Has any accident ever occurred to your knowl-
edge in the use of drift pins except the one under con-
sideration? A. There never has any occurred.

Q Are you informed sufficiently to say whether
this is the usual way of putting such riveting work
together? A. Yes, that is the only way I have ever
known of.

Q Of what are these pins made of? A. Soft ho-
mogeneous steel it is known as.

Q Do you buy or make them? A. We make the
pins but buy the steel.

Q Are you a civil engineer? A.. No, I am a me-
chanical engineer.

Q Do you mean that you have a degree of mechan-
ical engineer? A. Yes.

Q. Were you educated as such? A. Yes, sir.

Q putting the pipes together how many of
these are used? A. It depends on how easy the
joint is made. If it goes,together hard they have to
use more of them than if it goes together easy. Three
or four are sufficient.

Q How many rivets in a circle such as these men
were making? A. On the forty-eight inches there
would be one hundred, on the thirty-six inches sev-
euty-four or seventy-six, as I recollect.

Q At the time this was done, February, 1902, was
auy pipe laying going on? A. No, sir; we were not
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doing any other work at that time except this little
piece. The rest was all done.

Q. Where were your tools? A. Up at Little Falls
__all that we have in the East; we have another or-
ganization out in Pittsburg. All that we had in the
eastern work we had at Little Falls.

Q. Where at Little Falls? A. At the general store-
house at Little Falls.

Q. Do you know about how many drift pins you
had? A. I know that all those that came from the
Jersey City line where we had a great many men work-
ing— there must have been at least one hundred.

Q. Were the tools in the store-house available to
the use of the men at Little Falls? A. Yes, sir.

Q. How available? What did they have to do toget
their hands on them? A. They simply had to go to
the store-house and tell what they wanted or get them
themselves— ask the man in charge to open the door.

Q. Did you ever know or hear of such a process as
reforging or repairing tools of this character? A. No,
sir; when these tools got to that condition as de
scribed here to-day the men generally knocked these
burrs off with a hammer. If a curl shows that does
not begin to crack, they knock it off with a hammer.

Q. Have you seen them do it? A. Yes, sir; I have
jigyer seen any of these go back to the blacksmith
shop to be redressed.

Q. I show you this pin produced by the plaintiff;
will the point of that pin go into the rivet holes of the
pipe which you have described? A. No, sir; it would
not go into any hole of that pipe; that is, on those
pipes that they were fitting on that day.

Q. What does it measure? A. A pin of that kind
measures slightly over seven-eights of an inch, aud
the holes thirteen-sixteenths of an inch, or one-six-
teenth of an inch less than the end of that pin.

Q. I show you these pins which I have produced
here now; are these the sort, of pins used in that
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work? A, They are generally or about wbat that
would be.

Cross-examination by Mr. Ward.

Q. You use the pins as long as they can be used
by hammering them on the head and when they get
so short that they cannot be used, you throw them
away? A. Yes.

Q How short would they have to be before you
would throw them away? A. Ordinarily about four
inches.

Q You never got them fixed? A. No, sir; it does
not pay.

Q. When they are bent down like that (indicating)
do you consider them safe for the men to work with?
A Tne fact that it curls over shows that it is good,
when they begin to crack they knock them off.

Q. Would it not be dangerous? A. If he con-
tinues to hammer, why it will drop off.

Q Take that one (showing witness a pin)? A. I
don't know whether it has been dropped off or
knocked off.

Q. (Showing witness another pin). There is an-
other pin; do you consider that a safe tool to work
with? A. Yes, sir.

Q. Perfectly safe. A. Yes, sir; the very fact that
it curls that way shows that the steel is soft.

Q. You are not a blacksmith? A. No, sir.

Q. You are not an iron worker? A. No, sir; but I
know something about it as a profession.

Q. You never worked at it? A. Yes, sir.

Q. Where? A. At Stevens Institute, Hoboken.

Q Did you work at iron work? A. Yes, sir.

Q What did you do? A. I made chisels and all
sorts of things of that kind.

Q You are Vice President of the Gillespie Co.
now? A. Yes, sir.

10
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(). Where were you in February last? A. 1 was
probably in the New Jersey office.

Q. You had not been to Little Falls? A. Yes, sir; I
was there.

Q. Were you there in February? A. I had been
there.

Q. Did you know that the water was being taken
out to have this work done? A. I did not.

Q. Didn’t you know that the water had been taken
out so that the pipes could be laid? A. The pipe
was not laid long enough to be bothered by the
water.

Q. That was a short job? A. A couple of days.

Q. That was the finish of that work? A. Yes, sir.

Q. Did you have a blacksmith taking care of the
tools? A. Iam unable to say.

Q. Why not? A. I generally left those details to
the Superintendent.

Q. You left the management of tle tools to the
Saperintendent? A. Very greatly; not entirely.

Q. You left the furnishing of the tools to him? A.
No, sir; I did not.

Q. Do you know where these tools were made? A.
I could not swear where these identical tools were
made.

Q. Do you where any of the tools were made? A.
Some at Little Falls and some at Fairfield.

Q. Then yoa had a blacksmith shop there? A.
Yes, sir.

Q. But you had nonve at the time these men were
working? A. The work these tools were made tor
were shut down.

Q. That is all.

Counsgel for defendant offers in evidence these
pins heretofore produced.

DEFENDANT RESTS.
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REBUTTAL.

Janes CAMPBELL, the plaintiff, being recalled, testi-
fies as follows:

(). When you went up there to work, in doing this
job as you have described, did you see Mr. Jones
also on the work? A. Yes, sir.

(). When? A. The day before the accident—that
was Thursday.

Q. Can you see any, out of that eye? A. No, sir;
none whatever.

Q. Can you distinguish light from dark? A. No, I
cannot distinguish either darkness or light.

Q. When Dr. Johnson came to see you did he tell
you that eye would have to be taken out to save the
other? A. Yes, he told me, “such eyes as that we
generally take out.”

Q. That is all.

No CROSS-EXAMINATION.

Wirriam CAMPBELL, a witness already sworn, being
recalled, testifies as follows:

Q). I see that the bottom of that pin is battered up
some, can you explain that? A. That is where the
holder on knocked it against the inside after I drove
it in.

Q. Was that pin in the hole at the time you
struck it? A. Yes, sir.

Q. It is a seven-eights, and that pin is not three-
fourths across, it is not more than five-eights.

By the Court.

Q. Measure it? A. That pin will go in a seven-
eights hole.

A. How wide is the widest diameter? A. About
thirteen-sixteenths.
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By Mr. Ward.

Q. The holes in the boiler, were they all of uni-
form size or some larger? A. Fifteen-sixteenths.

Q. Is that the pin? A. Yes, sir; T will swear that
that is the pin.

Q. What about the fixing of tools on the job when
they got out of order? A. They are generally re-
paired by the blacksmith.

Q. Do you know that to be done? A. Yes, sir.

Cross-examination by Mr. Corbin.

Q. Just look at that point of the pin with that rule
over it whether the point of that pin is not fully
fifteen-sixteenths of an inch? A. Itis barely thirteen-
sixteenths.

Q. Is not that widest part fully fifteen-sixteenths
of an inch? A. No, sir; I don’t think it is.

Q. Is not that fourteen-sixteenths of an inch?
A. Not gnuite; no, sir.

Q. That is all.

DereEnpANT RESTS— CASE CLOSED.

Counsel for the defence moves that a verdiet for
the defendant be granted, on the ground that it now
appears that there were safe pins available fort Lie use
of the men working with the plaintiff, and also that
it appears that pins available were supplied for the
purpose, and also on the gronnd that negligence o
the part of the defendant has not been shown, and
also that negligence has been shown, if at all, by
fellow workmen in the use of the pins, if their be any

negligence.

Tae Courr—The motion is refused; itisa question
40 of fact, T think.
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Counsel for the defendant thereupon prays an
exception to the refusal of the Court to
direct a verdict for the defendant; which
is allowed, and the same is sealed accord-

ingly.
JONATHAN DIXON, {% s.]
Just. Sup. Ot.

DEFENDANT’'S REQUEST TO CHARGE.

1. If the jury find that proper drift pins and a suf-
ficient number of them had been provided by the de-
fendant which the workmen might*!)ave had for use for
the asking, defendant cannot be held liable, even
though there were some other pins open to the
plaintiff’s use which were not in good repair.

2. William Campbell, the man who struck the blow
that caused the injury, was a fellow-servant with the
plaintiff, and if suitable pins were provided by the de-
fendant, which were available and could be had for

the asking by the workmen, then the defendant is not
liable.

3. If the jury find that William Campbell knew
or ought to have known that the pins which he was
using were defective, the defendant cannot be held li-
able, even if no proper pins had been supplied.

4. If the jury find that the plaintiff had an equal
opportunity with the defendant of knowing that the
pins supplied or selected for use were defective, the
defendant cannot be held liable, even if the defend-
ant had failed to supply a sufficient number of proper
and serviceable pins.

jq
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5. If the jury find that the defendant kept on hand
a sufficient number of pins which were safely adapted
for use and which could have been obtained at any
time for the asking, the defendant is not liable for ap
injury resualting from the use of an imperfect pin se-

lected by the workmen.

6. If the defect in the pin used by William Camp-
bell was obvious, then it was mnegligence on his part
to use it, and the defendant cannot be held liable for
an injury resulting from the use of such a pin.

CHARGE OF THE COURT.

GGENTLEMEN OF THE JURY:

It appears that on the twenty-first of February
last, the plaintiff, while in the employ of the defend-
ant company, was struck in the eye by a piece of
steel which flew off from a drift pin which his brother,
William, was striking, while he was in the employ of
the defendant company;and in conseqnence of that
wound the plaintiff has lost the use of his eye, and
he seeks in this suit to recover compensation from the
defendant for thatloss.

In order that he succeed the evidence must satisfy

you that the defendent company failed to discharge

its duty to him as a workman. Its duly was fo ex-

ercise reasonable eare and skill to furnish to the
workmen reasonably safe tools to do their work
That is as clear a statement as I can give vou of the
duty of the company toward the workmen engaged in
its service. Its duty was to exercise reasonable care
and skill to furnish reasonably safe tools to the
workmen for the doing of the work. Of course, the
company as a mere corporation cannot do anything;
40 it has to act through its agents, and so the duty comes
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down to this— that some agents of the company must
furnish reasonably safe tools, or must exercise proper
and reasonable care and skill to see that-they are
furnished, for the doing of the work. Now, it ap-
pears that the company had a number of drift pins
—a number of the sort of pins that were used in this
service and generally of the kind to which this pin that
did the injury belonged. How many pins they had
is a matter of a great deal of variety of evidence; the
witnesses vary largely when they undertake to say
how many pins the company had. These drift pins
appear to have been stored in three general places,
and in these three places there were various boxes
in which the pins were kept. Now, if in these places
the company had provided, or had taken proper care
and skill to provide, reasonably safe drift pins, the
company’s obligation was at an end, and there can
be no recovery against it in this case. It appears
that Mr. Younger and Mr. McCluug were the persons
who actually picked up or got the very drift pin and
one or two others with which these men were work-
ing.  McClung and Youuger were fellow-ser-
vants with the plaintiff, aud if they, through negli-
gence or through lack of good judgment, made a poor
selection of tools and selected unsafe tools when
there were tools provided by the company that were
reasonably safe, the plaintiff cannot hold the defend-
ant responsible for that. If the company furnishes
tools that are reasonably safe aud that are within the
reach of the workmen, so that they can have
them for asking, or by reasonable care could get
them aud if the workmen do not get safe
tools but select those that are unsafe, why
then the company is not responsible. The responsi-
bility of the employer begins and ends when it has
seen that reasonable care and skill have been exer-
cised to provide reasonably safe tools. There may
be unsafe tools amoug them, but the men who are
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engaged in the work are bound to exercise their own
skill to select safe tools out of the number furnished,
and when they fail to do that and their fellow work-
man is injured, the company isnot responsible. That
brings me down to several requests which the defend-
ant asks me to charge; and, first, I am asked to charge,
and I do charge :

«[f the jury find that proper drift pins and a
sufficient number of them had been provided by the
defendant which the workmen might have had for
ass for the asking, defendant cannot be held liable,
even though there were some other pins open to the
plaintiff’s use which were not in good repair.” And
even though there were other pins open to the plaint-
iffs fellow-workmen which were not in good repair,
for they were bound to exercise their skill to select
proper and safe tools, and if they did not the company
is not responsible. If all the tools were unsafe and
the workmen did the best he could, and then out of
the improper tool which was used the plaintiff was
hurt, the company would be responsible. It must
not be the fault of the workmen; it must be the fault
of the company; it is the breach of this duty to see
that proper skill and care are exercised to supply
proper tools that makes the company liable. There
must be a breach of that duty before you ecan find
vour verdiet for the plaintiff.

« Second— William Campbell, the man who struck
the blow that caused the injury was a fellow-servant
with the plaintiff and if suitable pins were provided
by the defendant, which were available and could be
had for the asking by the workmen, then the defend-

ant is not liable.”

That is clearly the law.

v Third—If the jury find that William Campbell
40 knew, or ought to have known, that the pins which lie




was using were defective, then the defendant eannot
be held liable even if no proper pins had been sup-
plied.”

That request relates to another proposition whicl I
mizht as well state now, and that is this—that if the
evidence shows that the plaintiff contributed by his
own fault and so received the injury, he cannot re-
cover, but in this case I perceive no evidence upon
which any fault can be alleged against the plaintiff.
It does not appear that the plaintiff knew the tools
with which his fellow-workmen were workivg; Le had
no opportunity of determining whether they were
safe. His brother had; his brother might have been
to blame for using such a tool, but the fault of the
brother in that way will not entitle the defendant to
your verdiet. No fault on the part of the fellow-ser-
vant will exonorate the defendant, if the defendant
failed to do its duty. If a man is injured through the
joint negligence of his employer and a fellow-servant,
he may sue and recover from the fellow-servant,or from
the employer, or from both. Both are responsible,
and neither can say that the fault of the other exoner-
ates him,  When the plaintiff himself is to blame,
then he cannot recover. That is another proposition
which you will bear in mind. 1f you find any evi-
deunce that satisfies youn that the plaintiff himself was

to blame, then he cannot recover.,

«Fourth—If the jury find that the plaintiff had an

equal opportunity with the defendant of knowing that
the pins supplied or selected for use were defective,

the defendant cannot be held liable even if the de-
fendant had failed to supply a snfficient number of
proper and serviceable pins.”

That again you see, is a repetition of what I have
just said. In order to entitle the plaintiff to your
verdict, you must find that the company failed to fur-
nish, fairly within the reach of the workmen, drift 40
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pins fit for use, safe use. If they failed to exercise
reasonable care and skill to do tliis thing, and out of
that failure this injury of the plaintiff sprung as one
of the causes, that being one of the causes of injury,
then the company is responsible, otherwise, not. No
fault on the part of the plaintiff’s brother, no fault on
the part of McClung, no fault on the part of Younger,
no fault on the part of any fellow-workman, will make
the company liable; but if the company failed to do
its duty, no fault on the part of any of these persons
will absolve the company from responsibility; fault
on the part of the plaintiff himself, would— so you
have the law of the case. First, did the company fail
to exercise or have exercised, proper care and skill to
supply reasonably safe drift pins for the workmen,
and out of that failure, did the injury to the plaintiff
spring?

If you answer both of these questions in the affirma-
tive, and do not find fault in the plaintiff, timn award
your verdict for the plaintiff. If you answer either
of them in the negative, or find fault in the plaintiff,
you will give your verdict for the defendant. If you
give your verdict for the plaintiff you must assess his
damages. He has practically lost the wuse of an
eye, the doctors say. They unite in saying that the
loss of that eye is, for all practical purposes, complete.
As to the other eye, they say that while there is a
possibility, they unite in saying that there is no prob-
ability, that he will lose the use of that eye. One eye
is useless for all purposes of vision, but the other eye
is good and likely to remain so.

If he recovers your verdict he is entitled to be
compensated for the suffering he has endured, for the
loss of time, and for the disability that has come to
him and that will continue from the want of that eye.
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DEFENDANT’S EXCEPTIONS.

Counsel for the defendant prays an excep-
tion to that part of the charge of the
Court which left it to the jury to deter-
mine whether or not the company in the
several places referred to in the testi-
mony had provided, or had taken rea- j
sonable care and skill to provide, reason-
ably safe tools; which is allowed, and the
same is sealed accordingly.

JONATHAN DIXON, [seal.]
Justice Sup. Ct.

Counsel for the defendant also prays an
exception to that portion of the charge of
the Court which was to the effect that
the fault of the brother, William Camp-
bell, will not exonerate the company;
which is allowed, and the same is sealed
accordingly.

JONATHAN DIXON, [seal.]
Justice Sup. Ct.

Counsel for the defendant also prays an
exception to the refusal of the Court to
charge as requested in the third and sixth
requests; which is allowed, and the same
is sealed accordingly.

JONATHAN DIXON, [seal.]
Justice Sup. Ct.
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ASSIGNMENTS OF ERROR.

- The Assignments of Error of The T. A. Gillespie
Company, plaintiff in error; afterwards, that is to
sav, on the twenty-fiftth day of November, nineteen
hundred and two, in the Court of Errors and Appeals
in the last resort in all causes of the State of New
Jersey, comes the said The T. A. Gillespie Company,
by Corbin & Corbin, its attorneys, and says that in
the record and proceedings aforesaid, and also in
the matters recited in the said bill of exceptions, and
also in the giving of verdict and judgment aforesaid,
there is manifest error, to wit:

1. Beeause at the trial of the cause at the Passaic
Circuit of the New Jersey Supreme Court, the Jus-
tice who tried the cause refused to non-suit the said
James Campbell when thereunto moved, in behalf of

20 the said The T. A. Gillespie Company, whereas, by
the law of the land a non-suit should have been or-
dered, for one or more of the following reasons al-
leged in behalf of said motion, to wit:

(a.) Because the plaintiff did not show that the de-
fendant had not exercised reasonable care to pro-
vide the employees with safe, proper and sufficient
tools.

(b) Because the defect, if any, in the tool whereby

; » the injury was caused, was obvious to the servant who

was using the tool, and the defendant could not be
held liable for the negligence of that servant.

2. Because at the trial of the cause at the Passaic
Circuit of the Supreme Court, the Justice who tried
the cause refused to direct a verdict for the defendant
when thereunto moved in behalf of said defendant;
whereas, by the law of the land, the Court should
have directed such verdict, for one or more of the fol-
lowing reasons alleged in behalf of said motion, to

40 wit:
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(a) Because it appeared from the evidence that
there were safe and sufficient pins available for the
use of the fellow employees of the plaintiff, and the
defendant could not be held responsible for the fail-
ure of such fellow employees to use such pins.

(b) Because the defendant had supplied safe and
sufficient pins, which were available for the use of the
plaintiff and his fellow employees.

(c.) Because negligence on the part of the defend-
ant was not shown.

(d) Because negligence was shown, if at all, by
fellow employees in the use of the pin whereby the
accident was caused, and for such the company was
not liable.

3. Because in charging the jury at the trial of the
cause, the Justice who presided at the trial left it to
the jury to determine whether or not the defendant
had provided or had taken reasonable care and skill
to provide reasonably safe tools in the several places
referred to in the testimony, which charge was illegal
and to the injury of the defendant.

4. Because in charging the jury at said trial, the
Justice who presided at the trial charged that the
fault or negligence of the brother of the plaintiff
would not entitle the defendant to the verdict of the
jury, the particular part of the charge being in the
words following:

“It does not appear that the plaintiff knew the
“tools with which the fellow workmen were working;
“he had no opportunity of determining whether they
“were safe. His brother had; his brother might
“have been to blame for using such a tool, but the
“fault of the brother in that way will not entitle the
“defendant to your verdict. No fault on the part of
“the fellow servant will exonerate the defendant if the
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“defendant failed to do its duty;” which charge whs
illegal and to the injury of the defendant.

5. Because at the trial the Justice who presided,
refused to charge the jury as follows, when thereunto
duly requested:

“If the jury found that William Campbell knew, or
“ought to have known, that the pins which he was
fusing were defective, the defendant cannot be held
“liable, even if no proper pins had been supplied;”
which refusal to charge was illegal and to the injury
of the defendant.. ,

6. Because at the trial the Justice who presided,
refused to charge the jury as follows, when thereunto
duly requested:

20  “If the defect in the pin used by William Camp-
“bell was obvious, then it was negligence on his part
“to use it, and the defendant cannot be held liable for
“an injury resulting from the use of such a pin;”
which refusal to charge was illegal and to the injury
of the defendant.

7. Because the verdict of the jury in said cause
was contrary to the charge of the Justice who pre-
sided at the trial thereof.

8. Because the yerdict of the jury in said cause
was contrary to law.

9. Because the judgment in said cause was given
in favor of James Campbell and against The T. A*
Gillespie Company, whereas, by law it should have
been given against the said James Campbell and in
favor of The T. A. Gillespie Company.

Wherefore, the said plaintiff in error. The T. A
40 Gillespie Company, prays that the judgment aforesaid,
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by reason of the errors aforesaid, may be reversed and
for nothing holden, and that it may be restored to all
things which it has lost by reason of said judgment.

Dated December, 1st, 1902.
CORBIN & CORBIN,

Attorneys of Plaintiff in Error.
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