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IE SUPREME COURT AS AN AMERICAN

INSTITUTION:

liall it be Subverted in New Jersey?

I The State Bar Association has proposed amendments to the state

istitution for the purpose of substituting in place of the present
art of Errors and Appeals, an “independent” court, of the same

jne, to consist of five judges who shall sit in no other court. These

Iges, it is proposed, shall review the decisions of the justices of
i Supreme court, of the Chancellor and Vice Chancellors and of

ter judges of inferior judicial rank. The sentiment for abolishing
present clumsy appellate court is nearly unanimous, but very
seem to consider that the plan now proposed disguises the sub-

sion in this state of an ancient American institution of capital '
lue, which had a long and historic growth in nearly all of the old

jonies, has taken root and developed in every state of the Union,
d everywhere in this country, except in New York, has surrounded

^elf with traditions which place it in the foremost rank of Ameri-

in institutions. Everywhere, except in New York and New

is supreme within the judicial system
which it belongs.! Wherever the state to which it belongs has

'jicolonial history, except perhaps in the Carolinas and Georgia, the

1

(

prsey, the ‘' Supreme Court
f }

!

;l i,New York and New Jersey are the only states in the Union having a court
. / -appeals adove a “Supreme Court.” In Maryland and Kentucky there is no

art bearing the title “Supreme Court.” The supreme court in those states

galled the “ Court of Appeals.” In all the other forty-one states the court of

presort is called ‘<The Supreme Court.” Of those forty-one states only, the

I Dwing have Courts of Appeal (so named) . whose opinions are reported. They
I all inferior to the “ Supreme Courts” of their respective states :

I jindiana. “ The Appellate Court of Indiana;
i rnton’s Rev. (1897) ^ 1346.

Colorado. The

/

>y

created by statute in 1893. ,

Court of Appeals;” created by statute in 1891. Mill’s
ites, vol. 3, p. '3i6.
fennessee. “The Court of Chancery Appeals;” created by statute in 1895.
non’s Code (1896), § 6312.
lansas. Court of Appeals;” created by statute (1895). General Statutes

!. vol. I, p. 61.
I

Courts of Civil and Criminal Appeals;” created by constitution
Rev. Stat. (1895), p. 2.

( t
exas.
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there is only a sLin^l^nt it T “^ewJersey
the Supreme court; for the Court of Error^'^ Vl supremacy of

a few years when lawyers took th^ till within
has been the SupreZ conrsil? ^ench,
Chancellor added. The six lavnie^ another name with the

^ay belaidquiteoutofaccoun^^^^^^^^^ --t,
the rarest exceptions were u of that tribunal, with
the laynren fo/owtag' tldr leadt nei"T“ ““«•
their own division in event of p ri' . ^ach others votes by

The proposed coLSoL, 7
Supreme court to sit in divisionsat'diff authority to the

hint will surely be acted on as then P>a=es. This
the business of the court increases^ And “ft 7""
it will not cease. Why shou d the "
.assemble when there is L b! “ members of the
place? It does not reoLe much n"V°“" In
always in two or three divisions™L’'d|r*'’!“‘'''“
whose decisions are reviewed hv nVb ®fte>tt parts of the state,

higher court, is essentially a lotil and ’^y'^s sitting in a

respect and confidence which it will ; ^ that the
public will be measured accordingly Thl"f
the Supreme Court of New Yor/would i 'ta® overtaken
take that of New Tersev 'Tf« • ^ event, surely over-
Perish. Is there any need for tMsT°^ 'fi ^°^°^able estate would

of the nation, and in that of each system
isfactory appellate svste- ^^ -^^ states, there is

.. >t-‘°ticfiffhVitate rMlriS^atLfrTL^^
auchasysteminNewJer::::“f::r:J^"^^‘'“^“-
amo^oS:^^:^:;^—^-ani
have supreme judicial rank withfn th">d!Sl
supLSin” uLdttL;^^^ Of general

United States Supreme court afewv ’“‘oad of below, the

its appellate superior would’have beerthftadL""'
Supreme court;' for the new tribunal tLnJb ‘f‘“*!““”*‘ty American

rank, would have -ither history nor'tradittroTuLrCXl"

tion and affections of the people, while the old, having lost its

supremacy, would retain for a time, but with an ever diminishing
force, the mighty influence of its great name and history:

A Supreme court such as all Americans
was entirely unknown to the colonists of the

are now familiar with

^ seventeenth century,
ther as a title or an institution. Coke, who published his Institutes

1111628-1644, speaks of the-supream” authority of the judges of
Kings Bench, and of the ‘ ‘supream’ ’ jurisdiction of that court, but the
word IS used always as an adjective, never as a title.i^ The Kin^s
Bench was one only of the “ superior courts of Westminster ”2 The

colonists knew of courts superior and of courts inferior, but of a Su

preme court, in the American sense, they knew nothing at all. The

Court of Session, in Scotland, bore a closer resemblance to the

merican institution, but it had no criminal jurisdiction, and, after

Reunion of the two kingdoms, its decisions were reviewed in the

House of Lords. To this day there is no tribunal in Great Britain

answering to this American institution. For, in England, the

Supreme courtIS a name given collectively to four essentially
distinct courts, and the supreme judicial power of the state is not

^dged in oneeourt at all, but is divided between two tribunals, the
House of Lords and the Privy Council, each of which exercises its

judicial functions through a committee of a few members whose

decisions are always, without further consideration, made the
decisions of the whole body.4

The charter under which the colony of Massachusetts
organized (1629) gave the name “ General court” to the assembly of
f ■, 1 • , ” members ofthe corporation, a name ever since applied
^Its legislature. The charter conferred no express power to eLb-

begins
court

one

was

a sat

in os t cases

We may have

freemen

la
4 Institutes, ch. 7.

» Cenaia judgments of the King’s Bench could, from the time of Eliaaheth

fudTTm ' c Chamber, the latter court oonsistingL
store’s Com! tok”! p 5T Bxehequer. Black-

3 The “Court of Appeal,” and the “Queen’s Bench Division” the “ Chan
eery Division ” and the “Probate and Divorce Division” of “ The Hivh Go^t
of Justice, all taken together are entitled the < ‘ Supreme Court of judfeature ”
Judicature Act (1873), § 25 and supplements,

of Lords are heard and determined by the Lord
Chancellor, the Lords of Appeal in Ordinary, ” who are members of the House

such other members as have held “high judicial office.” In practice noj
more than five or six of these officers ever sit in appeal cases Artnaoi f

Privy Council arc heard by ” The Judicial Committee’’
°

jurisdiction is chiefly to hear appeals from colonial

lustitution, has,
namely,, its judges

system to which it

cs.

\'.

nor

of that body. Theit
4 courts.
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(^Louncii; sat as members exerpic^/i oii • j- . ,
powers of the colonv till r/ . xercised all the judicial
.ovemor ana as^lT.ZtaU^lt
Quarter court,- with appellate-p:J'r onty“ ,

ment of the colony’s charter in i68i the <.'«
established by the ordinance ofAndr® the Royal
in place of the Quarter court Prort it a ■« 16S7;
Governor and council and th ^ * decisions appeals lay to the

council 7 Yh h t’ ^ <^ases, to the King-in

ES ;"iS "''F'™“.EtEE

chusetts^^the''^^^''f^^u colonies were offshoots of Massa-

s5£"“=t"~
.w„»,1. s.,E
...S:=Eb!—^
^rL.;Et.“Er=EE“

1 ““d Constitutions, 94,.
Washburn’s Judicial History, Mass., 26,

7 Id. 94, 98.

3 Palfrey History, New England,
4 Id. 172, 174.

-3 Id. 156; I Acts and Resolves, Mass.,
Gray, “The Supreme Judicial Court,

shall have power to administer j’ustice according to the laws here

established, and for want thereof according to the rule of the Word

of God. The last sentence illustrates the crude conceptions of

municipal law prevailing among the early colonists. The histories

of all the colonies tell the same tale upon this subject.

>>12

< i ) }

or

It is

a warning against ascribing to the then current names of judicial
institutions and procedures the conceptions for which those

stand in our time. During the seventeenth century no colony had
any court consisting of lawyers, and during nearly all of the next

century most of the judges of the highest courts were laymen.
The tribunal established by the Fundamental Orders was called

the “Particular court,” but it took the name of the

Assistants” after the colony was incorporated by the charter of

1662.13 In 1711 the colonial legislature established the “ Superior
■■ which, as in Massachusetts, was the ancestor of the state

Supreme court of this day. The Superior court consisted of a chief

judge and four associates, all “Magistrates,
governor’s council.ii Appeals lay thence directly to the King in
council, but this right was seldom used, the usual appeal being to the
General court (legislature) of the colony, till 1784.15 In that year
the legislature made the lieutenant governor (the governor was after

ward added) and council a “Supreme Court of Errors” to review

the decisions of the Superior court. This experiment could not

have been satisfactory, for in 1807, (hearings in the latter tribunal

being then always before less than all its members), this appellate
jurisdiction was transferred to the full bench of the Superior court,
which then became the court of last resort. It continued such till,
in 1818, the constitution established “a Supreme Court of Errors *
and a Superior court. Judges of the Supreme Court of Errors were,
and are now, judges of the Superior court,i® but, by act of 1889, the
judges of the Supreme court are relieved from circuit duty in the
Superior court unless the chief justice especially assigns them thereto.
(Eaws 1889, p. 117).

In Rhode Island the “president” (governor) and assistants
(council) composed the “General Court of Trials” in 1647. This

was succeeded, in 1729, by the “Superior Court of Judicature,

} y

names

i i

Court of

y y
court

i. e., members of the '
) y

was no review of its

i

»>

/
) y((

or

and

29. yy

127,156. 12

I Poore, Charters and Constitutions, 249.
I Poore, 253.

n Trumbull, History of Conn., 453.
Dagget, “The Supreme Court of Connecticut,” 2 Gr. Bag (iSqoI 42';.

16 General Statutes, (1888), p. 198. ' ’

10

372, 373-

” 13 Med. and Reg. Journal (1895)
' 11

,15
P- 225.
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I

established by the General court, and consisting of the same officers.

In 1747 the court was rnade to consist of a chief justice and four

associates chosen annually by the legislature, and it was made the

court of last resort within the colony, appeals till then having been
allowed to the legislature.
“ Supreme Judicial court,

p. 140). The state government was conducted under the colonial

charter till 1842, when the first constitution framed for the state

vested the judicial power “in one Supreme court and such inferior

courts’’ as the legislature should establish.

The highest law court in the colony of New Hampshire was, as

in her sister colonies, the “ Superior court,’’ and the first constitution ,

of the state (1784) refers to it as existing.In 1792 that court was

the court of last resort, and it then consisted of a chief justice and

three associates.^^ In 1876 it was abolished and its jurisdiction

was vested in the present vSuprenie court, the highest court of the

state.The change was essentially a change in name only.

The peculiar nomenclature given to the judiciary of Massachu

setts, and thence derived to the other New England colonies is not

found elsewhere, for none of the colonies south of Connecticut was

settled from New England. All of these, except Virginia, began
their histories as proprietary colonies, and the difference between the

democratic and the proprietary rule,^^ and the consequent spirit of

their institutions, were not without influence upon the development
of their judicial systems. The appeal from the judiciary to the

executive, as such, was the exception in New England; it was the

rule in the middle and southern colonies at sorne time in their

histories. The royal, or the proprietary governor and his council

were to the colonial courts what the King and his Privy Council, or

his great council—the House of Lords —were to the courts of

England. The appeal in both cases had an historical basis in the

conception of supreme power, rather than in that of judicial rank or

24

The royal governor and his council representedlegal learning.

the King, and the King represented the supreme power of the state.

The grant (1664) to the Duke of York purported to confer the
( (

to correct, pardon, govern and rule.
) )

reserving an appealpower
This court was succeeded by the

created by statute. (Rev. Statutes 1798,
to the King,25 and soon after the surrender of the Dutch, at New

Amsterdam, to the Duke’s expedition, in 1664, his governor.
) >

Nicholls, by ordinance, established three “ridings. or districts^
east of the Hudson, with local courts in each, from which ,an appeal
lay to the “ Court of Assize, ’ ’ consisting of the governor and council,

a sheriff and a justice of the peace from each riding'.26 in, 1683 tJie

provincial assembly transferred the common law jurisdiction of the

Court of Assize to a Court of Oyer and Terminer, which it then es

tablished in each county, and its equity jurisdiction to a Court of

> f

Chancery.
( (

Small cause
J f

courts were established by the same

act.28 The Supreme Court of New York, however, took its his

toric name and form from an act of the provincial' assembly in 1691.
There shall be held andkept,’’ so runs the act.

< <

a Supreme Court

of Judicature, which shall be duly and constantly kept in the City
of New York, ahd not elsewhere.

> 5

It consisted of a chief justice
and four associates. Appeals from its judgments lay to the gov
ernor in council and thence to England.29 The act was limited in

time by its own terms and, though renewed, finally expired in 1698.
The assembly refusing then to act, in consequence of a political

quarrel with Governor Bellomont, the latter, in 1699, continued the

court by ordinance,60 and Lord Cornbury, in April, 1704, by his
ordinance, further confirmed and continued it. The court rested

24 See Blackstone’s Com., Book III., p. 56, and 3 Stubb’s Const. Hist., p.
494, as to the appellate powers of the House of Lords; and see Blackstone

Book I., p. 232, and Dicey, “ The Privy Council,” p.. 93, ibr, 112, 144, as to the
appellate powers of the Privy Council. See also Sir F. Pollock,

Harv. L. R., Vol. 12, p. 227, 231, 236, for
the origin of the resort to the supreme power of the state for justice in England.
Sir Henry S. Maine, in his “Early Law and Custom

The King’s
Justice in the Early Middle Ages.

y

speaks of the “ most
ancient belief that law, custom, and judicature were all necessarily and natur
ally subject to correction by the supreme authority of the King,” p. 166, chap.
VI. on “ The King and Early Civil Justice.

4'!’ Bates, Rhode Island, p. 20.
2 Arnold, History Rhode Island, 157.

4® Article X., Sec. i.

2 Poore, Charters and Constitutions, 1290.
3 Belknap, History N. H. (Ed. 1812), p. 206.

22 Laws 1876, p. 573.

23 ForJhe legal conception, prevalent in England in the 17th Century re
specting proprietary government, see Osgood, “The Proprietary Provinces,”

Am. Hist. Rev., Vol. II., III.

ft - '

25 Learn. & Spicer, 3, 41.' 20

26
2 Broadhead, Hist. N. Y., 63.21

27 Fowler, “The Supreme Court in the Province of N. Y.,” ‘i9 A. L. J., 106.
28 Id. 189. ‘
29 Id. 212.

3o Jd. 212, 229. The ordinance in each case purported to institute and es.

-tablish the Court.

8
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upon no other anthority for the rest' of the colonial period, though
the .governor’s power to establish courts without concurrence of

Parliament or the Assembly was much questioned.^! The first con-

‘ stitution of the state (1777) recognized the Supreme court as exist

ing, and created above it “ a court for the trial of impeachments and
the correction of errors.” The latter consisted of the president of

the senate, (who was the lieutenant governor) the senators, the

chancellor and the judges of the Supreme court. This was the old

Court of Krrors and Appeals of New York. It was continued with

out change till 1846, when the constitution of that year substituted

for the old Appellate court a Court of Appeals of eight members,

increased the number of justices of the Supreme court to thirty-two

and required the latter to sit in divisions. For a time one-half of

the judges of the Court of Appeals were justices of the Supreme

court who sat above, for short periods, in rotation. Mr. Fowler

says that the constitution of 1846 and subsequent legislation “estab

lished a nevy court designated a ‘Supreme court,’ or, as Mr. O’Con

nor states in his Address on the One Hundredth Anniversary of the

Constitution, eight essentially local courts, and vested it or them

with all the powers of the Supreme court. Under later constitu^

tional changes the Court of Appeals consists of nine members, and

the “ Supreme court ” of seventy-three members sitting separately

in eight judicial districts. There are also four ‘ ‘Appellate Divisions,

consisting each of five justices (except in New York county, where

.there are seven) of the Supreme court sitting as an intermediate

appellate tribunal to review the decisions of single justices and
inferior courts.

The American institution which we are considering no longer

exists in New York. The tribunal there called the “Supreme
court” is differentiated from that institution by these marks: (i)
Its judges are not of supreme judicial rank, for their decisions are

reviewed by a superior court, in which they have no seat. (2) Its J
judges number seventy-three and no Supreme court in the country

has more than nine members. (3) They never sit together; they ;
act always as separate courts. It is, in effect, a collective name for |
a great number of local inferior courts: Neither does the New York

Court of Appeals answer to the American institution under consid

eration, for it is a new tribunal, created out of hand over the head

of the true Supreme court, and it traces its historical origin, not to

a judicial, but to an executive institution—the governor in council.

The grant of Charles I. to Penn, in 1681, purported to confer

upon him full power of government, including the authority to con- ,

stitute courts, reserving an appeal to the King.^^ . After the organi
zation of his government the local courts, which had already been

established in the settlements on the west of the Delaware, were

continued, and appeals from them were heard by the governor and
council as such. The first court of review was erected in 1684, when
the legislature instituted the “Provincial court,” consisting of five

j udges.®^ Appeals from its decisions were taken directly to the King
in council,36 though the provincial council continued to exercise

judicial powers in certain cases and a supervising jurisdiction of a

star chamber kind” over all the courts till 1701.^^ In 1707 Gov
ernor Evans, after a dispute with the assembly, adopted an ordinance

to establish a system of courts, and among them a court “which

shall be called and styled the Supreme or Provincial court

of Pennsylvania. ’ ’ It consisted of a chief j ustice and two associates,
and had common law j urisdiction.^^ The legislature protested against

the ordinance as a usurpation of power and passed two acts (1710,
1715) to set up a system of courts in place of that of the Governor,

but both acts were disallowed in England. Finally, in 1722 an act
was passed which was not disapproved, and which established the

same court by the same name, reserving an appeal from its judg
ments directly to the King in Council.^^ The first state constitution

(1776) recognized the court as existing and limited the term of the

judges to seven years.!'’ legislature, in 1780, created a “High
Court of Errors and Appeals,” but it lived only twenty-six years.

The governor, the judges of the Suprerne court, judges of the Court

of Admiralty and three ‘ ‘commissioners’ ’ composed this appellate
tribunal.41 It was reorganized in 1791, when it was made to consist

.34 2 Poore, 1511.

35 Laws of Pa., 1684, Chap. 158; Lewis, “Courts of Pennsylvania in the
17th century,” Pa. St. Bar Ass’n (1895), p. 353.

36 Lewis, Id. 378.
37 Id. 386.

38 “The Dukes Laws” (Ed. 1879, Harrisburg), Appen., p. 319.

39 Id. 303, 387, 391-
40 2 Poore, 1545, Sec. 23. The first constitution of New Jersey (1776) con

tained the same limit of the terms of justices of the Supreme Court; Sec. 12.
41 Laws of Pa., 1700, 1781, Vol. i, p. 831.

( (

) ? .

31 Id. 309.

33 2 Poore, C. & C., 1337.
33 Fowler, Id. 20 A. L. J., 168, Note.

I
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1

of the judges of the Supreme court, the “presidents” of the several

Courts of common Pleas and three other persons “ of known legal
ability.”^^ The court ,was abolished, by statute in 1806. and its

powers vested in the Supreme court,which has ever since been the

court of last resort. When the latter became overwhelmed with

business a new court was erected for its relief, not above but below

it. This tribunal, called the “Superior court,” has'an intermediate

appellate jurisdiction, part of which is final.^

and his council, and thence to the lord proprietor, from whom they
may appeal to the King.

(1668) refers to “the court,

second assembly, however (1675) made provision for holding
of small causes,”. “ county courts

»>51

The legislation of the first assembly
but mentions none by name.®^ The

) }

( (

courts

and ‘ ‘ a Court of Assize

Province court.’’^^ Mr. Keasbey thinks that this act instituted

the Court of Assize in New Jersey.Seven years later, under the

government of the twenty-four proprietors, the assembly created in

place of the Court of Assize a

J ) ) J
or

((

The history of New Jersey has, from the beginning, been so

intimately associated with that of its great neighbors. New York and

Pennsylvania, that, for adequate comprehension, they need to be

read together.^® The early settlements west of the Hudson and east

of the Delaware were under the jurisdiction of the Dutch g.overn-

ment at New Amsterdam, and appeals from their local courts lay to '

the governor and council at that town.^® When the Duke of York,

in 1664, carved out of the enormous territory granted to him by his
royal brother the piece which he handed over to Berkley and

Carteret, under the name of Nova Caesarea, his conveyance did not

purport to confer powers of government. Tater (1674) letters

patent from the King, designed to'remedy this omission, commanded

the inhabitants “to yield obedience to the laws and government

established by Carteret,and the Duke’s confirmatory grant, in

1682, to the twenty-four proprietors purported to confer upon them
the same powers which he had received from the King. The
“ Concessions ” of Berkley and Carteret (1664) gave to the provincial
assembly the power, the proprietors concurring, “to constitute all

courts, a power confirmed as to “ Courts of Sessions and Assizes

by Carteret’s “Explanation” of the Concessions (1674). The

latter also contained a provision wherein lay the embryo of

present Court of Errors and Appeals,
the Explanation,

Court of Common Right” to have
original and appellate jurisdiction in all causes at law and in equity,

the Supreme Court of this Province.”® An

i i

It was declared to be

appeal was given frpm its decisions directly to the King in council.®
The Court of Common Right was the supreme court of East Jersey
till after the surrender by the proprietors to the crown, when Lord

Cornbury’s ordinance, in 1704, established the present Supreme
court.

'

In West Jersey the judicial system was fashioned after that of

Pennsylvania, for the proprietor of the latter was one of the'pro
prietors of the former, and the plan'ting of the two English colonies

was carried on together by men of the same sect, governed by like

religious and political ideals, and united in sympathy by a common

persecution. The spirit of both was strongly democratic.

Pehn and his associates having purchased Berkley’s one-half of

Nova Caesarea, under the name of West Jersey^^ (1676), in the same

year issued their

) )

Concessions,” or constitution of the proposed
colony. The assembly, when it should come into existence, was

empowered “to constitute all courts,”® but neither in this constitu

tion nor in the first legislation of the assembly

( (

) }

was any provision

made for an Appellate court above the local courts which the legis
lation established.® In 1693 an act was passed reciting the need of

such a court and establishing “a Supreme Court of Appeals” to

determine “all appeals in law frotti-any of the inferior courts ” i

our

and that all appeals, ’ ’ says

shall be made from the Assizes to the governor
( (

42 Id. Vol. 3, p. 92.

48 Purdon Abridgement, p. 258.
Brightley’s Dig. Sup. (1895), p. 2682. ,

,45 The history of the Supreme Court of this State has been told quite fully
by Mr. Whitehead, “The Supreme Court of N.J.,” 3 Gr. Bag, 355, 401, and by
Mr. Keasbey, “ Courts of New Jersey,” 17 N. J. h- J-, 131, 210, 260.

46 Dewis, Id. 355; Winfield, Hist, of Hudson Co., N. J., p. 74.
47 Learn. & Spicer, 8, 46.
48 Id. 49-

49 Id. 149; Gordon, Hist, of N. J., 50.
50 Learn. & Spicer, 16.

in

44
' 51 Id. 56.

52 Id. 77, 84.

* Id. 96, 97, 99,
Keasbey, “ Courts of N. J.,

55 Learn. & Spicer, 232.
56 Id. 238.

57 Learn. & Spicer, 61.
58 Id. 408.

59 Id. 426, 428, 429.

54 )y

17 N.J. L.J., 133.

12
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civil cases “ In the same session a Court of Oyer and
Terminer was

^eStty capital crimes.® The Court of Appeals was reorganized
tl its peLnnel and its jurisdiction enlarged to embrace ongmal

casls dJ and criminal, in 1699. An appeal was given by the latter

„ i ... --•X.SwiTi'""™ ™.0>
course, to p proceeded to do under the powers con-

The latter empowered him

tion of the Supreme court during the two centuries of its existence.

There has never been a separate court, in the proper sense of the

word,-superior to it. For the governor, till this century began, and

his council at all times, were generally laymen; they wrote no opinions;
they were elected for short terms and formedan executiveinstitution

incidentally exercising judicial functions, whose judgments, like

legislative divorces, though purporting to be judicial expressions of

law, savored somewhat of acts of supreme power. Since. 1844 and

as long, at least, as the special judges of the Court of Krrors and

Appeals were laymen, the justices of the Supreme court have con

stituted from five-sixths to nine-tenths of the former court and', with

exceptions, so rare that we may lay them out of account, have made

its decisions; for the chancellor was at first only one among the six,
later among the ten, lawyers on that bench, and the lay judges had

no influence at all in the decision of legal questions, except in the
very rare instances alluded to.®’^

as

provinces. _ .
11 non him by his commission

CoXry C Governor of botb New York and New Jemey, rssned

set UP in New York. Among the courts ordained was a Suprem
ronrt of ludicature” with the jurisdiction of the Superior

courts of

Westminster ® The governor and council heard appeals or writs of 1,

error from the Supreme court till the constitution of 1844 substituted

he Lrnt court of Errors and Appeals, consiting of tUe lu^ces of ,
thrsToreme court, the chancellor, and six judges specially
appotuted” for terms of six years, who, by a custom grown out

’’““^NTgreaTctange has been made in the jurisdiction or organiza-

courts” as

64

In Delaware the governor, (who was also the governor of Penn

sylvania) and his council were the only high appellate court till 1684,

when the “Provincial court,” consisting of five judges, was created by

statute. It appears to have acquired the title of “Supreme Pro

vincial court” by custom.®® The constitution of 1776 referred to it

as the “Supreme court” and provided for an appeal from it to a

“ Court of Appeals,” consisting of the “ President” (governor) and
six others appointed, three by the assembly and three by the council,
and having

the last resort to the King in council.”®®
the authority and powers heretofore given by law in

Later constitutional

1 changes (1792, 1831) changed the name of this court to that of

Frrors and Appeals” and-made it consist of the chancellor, and

the judges of the Supreme (after 1831 Superior) court, excluding,
any case, the judge ,or judges whose decisions was under review.

The constitution of 1831 substituted a “ Superior court” for the old

in

60 Id. 517-

Slid. 520.

62 Id. 543-

63 Id. 651.

64 Id. 641; Gordon, Id. 56.
65 Keasbey, “ Courts of N. J.

67 There were five justices of the Supreme Court in 1844. Later the num

ber was increased to seven.. .For some years past it has been nine,

of the Court of Brrors and Appeals whose decision below ,is under review can

sit in the case in that court. The nine justices sit in the Supreme Court in three
divisions (at the same time and place) of four, three and two members,
tively. Hence, there are
or three justices who

No member

17 N. J. L. J-, 211, where the ordinance is

■■ specmllyappointea- are paid.a per diem compensation.66 The sixjUQget. y cannot appear as counsel in

They may practice in iLny case in that courtin which they

the Court of Errors and App , ^ These circumstances preclude

Zu"«;raclice from accejhingthe office. The conrt sits
three

times a year for two or three weeks at each session.

respec”

never more than four, and usually not more than two
excluded from the appellate court for that reason •

When the judgment reviewed is from some other conrt, as often happens, it
may be that all the justices sit in the appellate court,

scharf. Hist, of Del., Vol. I, p. 520.
' 69 I Poore, C. & C.,

are

Delaware.
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Supreme court, but as the new court had the same jurisdiction
as

the old the change appears to have been chiefly one of nam^
1897 a new constitution was adopted abolishing the

Court of Errors

'' and Appeals, and vesting the judicial power in “ a Supreme court, a

Superior court, a Court of Chancery” and other inferior
courts

A chancellor, a chief justice and four associate justices hold all of

these tribunals, but not more than three of them sit in any court

except the Supreme court, in which all may sit (the
chancellor

included), save the judges whose decisions are under
review. e

Supreme court has original jurisdiction on writs of certiorari, prohi

bition and mandamus only. _ r
The grant of Maryland to Lord Baltimore, m 1630, conferred

all powers of government, expressly inclnding the authority
to

establish courts,™ and this power Baltimore delegated to his governor,

pparently consisted of the governor and
bodies became distinct, though the

erected the Supreme Court of Appeals, consisting of the five judges

of the General court, the three judges of the Court of Chancery and

the three judges of the Court of Admiralty. The civil jurisdiction

of the General Court was then transferred to the Supreme Court of

Appeals, but the former tribunal retained its criminal jurisdiction,
which was final, as long as it existed.'^® The constitution of 1830

provided for the appointment of judges of the Supreme Court of

Appeals by the legislature, and each of the later constitutions (1850,
1864, 1870) continued it as the court of last resort. Appeals lie to
it directly in civil and criminal cases from the local courts.™ It is

In

the lineal descendant of the old General court.

In the two Carolinas and in Georgia the peculiar circumstances

of the colonies gave a. history to their judicial institutions quite
unlike that of the other colonies. All three were proprietary

provinces. Each had an immense territory, with an inland popula
tion so thinly scattered that but few, local courts were organized in
the early colonial times. When at last these were established the

'The ‘ ‘ Provincial court

council till 1692, when the two

same person was often a member of both.’i The first
institution

(1776) changed the name of the Provincial court to
that of the

‘‘Sneral court.” and established a “Court of Appeals donm^tog !

of persons of “integrity and sound judgment in the l^aw. A _
subsequent constitutions of the state have retained

the Court of

Appeals,.and since 1805 appeals have been takenfiirectly
tort from

the local courts, the appellate jurisdiction, of the General court

it then.™ There has never been in Mary-
Supreme court;” none the less,

It bears

local spirit, the long distance to the capitals and the difScult commu

nication discouraged appeals to a central tribunal, though all three
colonies, at some time in their histories, afforded appeals from the

courts to the governor in council. No central appellate, court, '

however, found permanent footing in either till this century had

begun. The inconveniences arising from conflicting decisions in the

different local courts at last caused the institution of

I

i
having been transferred to
land a tribunal bearing the title
the Court of Appeals is the true American Supreme court,
all the characteristic marks, including an historic^ descent from

law tribunal of colonial times. The General court

a supreme ap- ;

pellate tribunal in each state. In North Carolina it was first called

the ‘‘Court of Conference,
in 1804. In South Carolina the

established in 1800, and was succeeded in 1825 by the “Court of

Appeals,

( (

and was given the title of Supreme court
Constitutional court ) >

was

supreme common
has been abolished. ,̂ .

Thd governor and council, in Virginia, exercised supreme judi

cial power throughout the colonial period.™ Their tribunal
received

the name of “The General conrt,” in 1661-1662, and that title was

retained till 1851, when the court was abolished.^ Im junsdiction

By statute (1788) the General court
1779 the legislature

which was followed, in 1868, by the present Supreme
In Georgia the Supreme court was ordained by the consti- '

tution in 1835, but was not-organized till 1845. In all three states

the Supreme court is the court of last resort and has, with its

appellate jurisdiction, little or none original.'^
All the states organized since the adoption of the national con-

stitution have had each its Supreme court from the birth of the state,
Patterson Id.

) >•

court.

/

was original and appellate,
was made to consist of five judges, and iin

76
2 Poore, “ Virginia.

7^ Battle,‘ “ o Maryland.”

n Osgood, “ The Proprietary Province,” 3
72 I Poore, 827,

73 Id. 831. . .

'74 Doyle, “The Am. Colonies,” Virginia, no, 217,
Court of Appeals,” 5 Gr. Bag (1893), 310, 361.

70 I Poore,
Provincial Courts of N. C., ” 103 N. C. Rep., 441, 476; McCrady,

■ Hist, of S. C., Vol. I., 692, Vol. II., 7, 44, 423, 631, 642; the succession of the

Constitutional Court” and the “ Court of Appeals” may be found mentioned
in the early reports of South Carolina; Hill, ” The Supreme Court of Ga.,” 4
Gr. Bag (1892), 18, 65; Stevens Hist. Ga., Vol. I., 338, 391, 432; White, ” Statis
tics of Ga.,” 61.

Am. Hist. Rev. (1897), 45-

267; Patterson, “The
■i \
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In each of twelve counties of Massachusetts. one judge holds

the Probate court and the Insolvent court. In each. of the other

two counties there are two j udges to hold those courts.
No. of

Names of Courts. Courts.

Errors and Appeals.

except, I believe, Tennessee, which having been formed from a part

of Georgia, adopted, at first, lier old system of local courts without

appeal. The state constitution, of 1834, however, established the

Supreme coui;t, which is still the state court of last resort.

Kvery state in the Union, except New York, has now thehis-

In Kentucky and Maryland its title is the

No. of CompensaVn
Judges, ofJudges.

1 Held by justices of Supreme (
Court and Chancellor and 6.|
special judges. (

I Held by Chancellor and 5
Vice Chancellors.

I Held by Chancellor and one
Vice Chancellor.

6 $ 13,000
toric Supreme court.

Court of Appeals,” but it is the American institution of a Supreme

court,, for in each of these t^yo states it is the court of last resort, as

old as the state itself, and there is in the judicial system no older

law court. having general supervising powers. In every
other than the three last named and New Jersey, the court of last

Chancery —

Prerogative.

Supreme —

Circuit

■ ( (

6 55,000

I
I 82,0009

21 Held by Supreme Court jus-(
tices, but extra Circuit judges
in three counties. (

21 One judge in each county.
Held by judges of Com. Pleas.

i< it

Oyer and Terminer/Held in each county by a jus-
, t tice of Supreme Court.

1
common

state

resort, is not only the characteristic American institution, but it bears

the title ‘‘Supreme, court,” though in some cases explanatory words

In Virginia and West Virginia the words ‘ ‘ of Appeals
are added; in Connecticut, ‘‘of Errors.”

In no present judicial system of English-speaking people
ing under my notice have I found so much that is both antiquated

and intricate as in that of New Jersey. The change proposed by the

Bar'Association, far from being a step towards simplicity , adds to

the list another altogether distinct court with five highly paid judges.

Something may be learned by comparing judicial systems. New

Jersey and Massachusetts have about the same area, 7,815 and 8,315

square miles, respectively. The former is divided into twenty-one

New Jersey has a population of

eighteen hundred thousand; Massachusetts pf twenty-eight hundred'

thousand (census of 1900), and their wealth in 1890 was, for the

former $1,445,000,000, for the latter $2,803,000,000. The follow

ing is a comparison of their judicial systems above the grade of

municipal courts:

3 22,500 .

Common Pleas.

Orphans
Quarter Sessions 21'

69,68021

21

are added.

coni-

109 $242,18045

If the plan of the Bar Association be adopted the state will pay

about $50,000 to the judges of the Court Of Appeals in place of the
$13,000 it now pays, and the total cpmpensation to the judiciary will
be about $280,000.

The following, I venture to suggest, would be a better plan
than that of the Bar Association, for, if adopted, it would be a step
toward simplicity and economy in the judicial system, it would be

in accord with the forms of judicial organization that have grown up
everywhere in the United States, and it would tend to raise the

character of the Circuit bench, while it would not degrade the Su
preme court. In New York and other states a similar system exists
under different names.

counties, the latter into fourteen.

I. Abolish the Court of Errors and Appeals.
2. Vest its jurisdiction (including appeals from Chancery) in the

Supreme court, requiring that court to sit monthly for appellate
work and till its docket is cleared.

3. Enlarge the jurisdiction of the Circuit courts, including
within it cases on certiorari and mandamus, subject always to a
speedy review in the Supreme court.

4. Increase the number of Circuit judges as maybe necessary
to relieve the justices of the Supreme court sufficiently to enable

them to sit monthly in that court for appellate work.
It would perhaps be well, though not necessary, to consolidate

the Circuit courts in all the counties into one court for the whole

MASSACHUSETTS.

No. of No. of Compensation
Courts. Judges. ofJudges.

7
. 18

Name of Courts.
Supreme
Superior
County Probate Court,
County Insolvency Court.

$ 53.000I

108,000I

Held by same 141.
Judge.

44,98016
14

$205,98041“30

77a Xhe constitutions, including tbe first, of every state maybe found in
Poore’s “ Charters and Constitutions,

"fs The lists of courts and figures'in the table for Massachusetts are taken

from the Auditor’s Report (1899), of that state, and from the “ Manual for the

General Court, 1900.” The figures for New Jersey are taken from the State

Comptroller’s Report for 1899, except the salaries paid to judges of the county
courts. The latter (except the circuit court judges) are paid by their resjiective
counties, and I learned the amount of the salaries by writing to the judges
themselves.

n
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jtimi

state, fhe judges sittiug separately for trials, and together in divis

if req^irtr do thh w'‘r »:most counties could,

larger jurisdiction,

no time for any other judicial duties Ti c u

would”'-^d'T tending so in Massachu^tte.^^hTpl'an

iSHfSSSS
if th‘ of the chancellor. What will became
supreme judicial officer, the chancellor, aided by assistant ihen
Its powers are wielded by six chancellors, none o^ whim siteffiti
superior tribunal which reviews its decisions?: Indeed That aitnt
cour seems everywhere to have fallen or to be fatekt In
K gland It IS now the “ Chancery Division” of the ” HiVli n f r

Justice,.; and is ield, not by the chauc^lor tWgh hTmt ^
choose, sit in. It,, but by six lord justices of the '■ HiTrSurt of
Justice/. In only seven of the forty-five sta.tes of tht unfou iot
even the name survive.™ And where the name still preimies hi
associations there is usually no chancellor, as in Vermont or there
are as in Tennessee, several. Only in New Jersey and li rTi
ts the chanceUor still a high state officer.

as

Circuit

counties) and have a

one

CHARDKS H. HARTSHORNB.
Jersey City, N. J,, December, 1900

I .'1>

XheworbwaspuhlishediniSSS.
courts since. abolished the
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