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Notice of Appeal. 

Nem llersey S,upremr Q1nurt. 
ESSEX COUNTY. 

HELEN HAINES and THOMAS 
HAINES) 

Plaintiffs, 
vs. 

NICHOLAS BAKER and MONT-
CLAIR BROWN AND WHITE CAB 

COMPANY) a Corporation, 
Defendants. 

Action at Law. 

Notice 
of Appeal. 

To HEINE & LAIRD) Attorneys of Plaintiffs, or tu 
whom it may concern: 

Sirs: 

10 

Take Notice that the Defendants in the above 
entitled cause appeal to ,the Court of Errors and :~o 
Appeals in the last resort in all causes in New J er-
sey from the whole of the judgment entered in 
this cause on the following ground, to wit: 

1. Because the -Supreme Oourt erred in giving 
judgment to the Plaintiffs instead of the Defend-
ants. 

Respectfully yours, 

GEORGE F. SEYMOUR, JR., 
Atty. of Defendants. 4 0 
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Notice and Gr-ounds of Appeal. 

NEW JE.RS.EY COURT OF ERRORS AND 
APPEALS. 

HELEN HAINES and THOMAS 
HAINES) 

Plaintiffs, 
vs. 

NICHOLAS BAKER and MONT-
CLAIR BROWN AND WHITE CAB 

Co.) a Corporation, 
--Defendants. 

Action at Law. 
Notice of 
Appeal and 
Griounds. 

To: HEINE & LAIRD) Attorneys of Plaintiffs, or to 
whom it may concern: 

Sir: 

Please Take Notice, that the Defendants in Lhe 
above entitled cause appeal to the Court of Errot·s 
and Appeals , in the last resort in all causes in New 
Jersey from the whole of the Judgment entered in 
this cause on the following grounds, to wit: 

1. Because the Supreme Court erred in giving 
judgment to the Plaintiffs instead of the Defend-

!-'0 .a ants, in that 

40 

a. That the verdict is contrary to the weight 
of the evidence. 

b. That there was no proof of negligence as 
against the Defendants. 

c. That there was , no proof of the violation of 
any duty Defendants owed ·to the Plaintiffs. 

d. T,hat the verdict rendered in favor of the:-
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Grounds of Appeal. 

Plaintiffs was the result of mistake, pass1on or 
prejudice on the part of ·the Jury. 

e. That the verdict is contrary to and incon-
sistent with the c4_arge of the Court, the issue ~ais-
ed by the pleadings and the evidence adduced in 
support of the allegations or issue. 

f. That the Court erred in refusing Defend-
ant's motion for a non-suit at the close of the 
Plaintiffs' case. 

g. T1hat the damages awarded are grossly ex-
cessive and resulted from mistake, bias ·, passion, 
prejudice or partiality on the part of the Jury. 

GEORGE F. SEYMOUR, JR., 
Attorney for Defendants. 

10 

20 

30 

40 
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Judgment Record. 
Filed Nov. 15, 1928. 

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY. 

HELEN HAINES and THOMAS 
HAINES) Judg1nent 

Plaintiffs, Record. 
vs. Action at Law. 

NICHOLAS BAKER and MONT- On Postea. 
CLAIR BROWN AND WHITE CAB 

Co.) a Corporation, 
Defendants. 

Heine & Laird, 
Attorneys. 

Nicholas Baker and Montclair Brown and White 
Cab Co., a corporation, the defendants in this 
cause were sumn1oned to answer unto Helen 
I-Iaines and Thomas Haines, the plaintiffs therein 
in an action at law upon the following cmnplaint: 

( Su1n1nons issued N,ove1nber 7, 1928) 

Complaint. 
The plaintiffs residing at 30 Oxford StreeL, 

Montclair, New Jersey, con1plaining of the defend-
ants herein says that : 

PIRST COUNT. 

1. On or about the 9th day ,of ,January, 1928, 
the defendant the Montclair Brown and White 
Cab Cmnpany, a corporation was- the ,owner of a 
cer,tain automobile which was being driven and 
operated by its servant and agent the defendant 
Nicholas Baker in a northel'ly direction on Grove 
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Complaint. -

Street near the intersection of the same with Clare-
mont Avenue in the Town of Montclair, New Jer-
sey. 

2. On or about the date aforementioned the 
plaintiff Helen Haines was lawfully walking in 
an easterly direction on Claremont Avenue at the 
intersection of the same ·with Grove Street in the 

_ Town of Montclair, New Jersey. 

3. The defendant the Brown and White Cab 
Company by its servant and agent the defendant 
Nicholas Baker so carelessly and negligently oper-
ated the ·said automobile that the same ran into 
and collided with the plaintiff severely injuring 
her. 

4. The negligence of the defendants consisted ~()_ 
in this: in operating the said automobile at a fast 
and excessive 1·ate of speed; . in failing to give 
warning of its approach; in operating the said au-
tomobile with its braking appliances in a defective 
condition; in violation of the traffic la,vs of the 
8tate of New J ersiey; in failing to make proper 
observation foi- persons lawfully on the S'treet and 
in other divers respects the defendants were cai-e-
less and negligent. 

5. As a direct and proxin1ate result of the neg-
ligence of the defendants as aforesaid the plaintiff 
Helen Haines ,vas severely injured in · and about 
her head, body and limbs, sustaining fracture of 
the pelvis, fracture of the left transverse process 
of the first dorsal vertebra and fracture . of the 
scaphoid, right foot; was rendered sick, sore, .lan1e 
and disabled, was caused great pain and suffering 
and such injuries so sustained by her will cause 
her great pain and suffel'ing in the futu, ~0 and she 40 
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Complaint. 

is and will remain permanently injured; she h.a;:; 
sustained numerous cuts, bruises and lacerations 
about her head, body and limbs all of which have 
incapacitated her and ,prevented her from carry-
ing on her usual works, acts and functions ' and in 
the future she will be prevented thereby from car-

10 rying on her usual work, acts and functions, all to 
her damage. 

6. As a direct and proximate result of the neg-
ligence of the defendants as aforesaid the clothes 
of the plaintiff were severely dan1aged. 

Wherefoi:,e plaintiff Helen . Haines · demands of 
the defendants as damages the sum of $25,000, to-
gether ·with costs of suit. 

20 SECOND COUNT. 

1. The plaintiff Thomas Haines is and was on 
the 9th day of January, 1928, and for a long tin1e 
prior thereto the husband of the plaintiff Helen 
Haines and as such, is and was, and in the future 
will be entitled to the companionship, services · and 
consortium of the said wife and has been and in 
the future will be obliged to expend large sums of 
1noney for proper medical and surgical treatment 

3,) to his said wife because of her injuries · as afore-
mentioned. 

2. The plaintiff Thomas Haines repeats the al-
legations of paragraphs 1, 2, 3 and 4 and 5 of the 
first count and makes them paragraph 2 of this 
count. 

3. As a result of the negligence of the defend-
ants as aforesaid and .the ensuing injury to his 
said wife the plaintiff Thon1as Haines was and in 
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Complaint. 

the future will be deprived of the comfort, services 
and consortium of his said wife and has been and 
will in the future be obliged to expend large sums 
of money in necessary and proper medical and sur-
gical treatment of the said wife's , injuries all of 
which is to his damage. 

Wherefore the plaintiff Thomas Haines demands 
of the defendants as damages the sum of $5,000. 

I I 

HEINE & LAIRD, 
Attorneys for Plaintiffs. 

Stipulation. 

Filed Sept. 20, 1929. 

It is Hereby Stipulated by and between Heine 
& Laird, the attorneys for the plaintiffs, and George 
F. Seymour, Jr., the Attorney for the defendants, 
that the ad damnum clause of the first and second 
counts of the cmnplaint in the above entitled cause 
be amended to read as follows: 

First Count : 

Wherefore, plaintiff Helen Haines demands of 
the def~ndant as damages the sum of Fifty Thou-
sand ($50,000.) Dollars, together with costs of 
suit. 

Second Count: 

Wherefore, the plaintiff Thomas Haines demands 

10 

30 

40 I 
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Answer. 

of the defendants as damages the sum of Ten 
Thousand ($10,000.) Dollars. 

HEINE & LAIRD, 
Attorneys for Plaintiffs. 

GEORGE F. SEYMOUR, JR., 
Attorney for Defendants. 

Answer. 

Filed Dec. 8, 19,28. 

Defendants answering ,the Complaint filed in 
the above captioned matter, says that: 

FIRST COUNT. 

1. They have not sufficient knowledge or infor-
mation to form a belief as to the allegations · con-
tained in Paragraph One, but leaves the plaintiffs 
to their proof thereof. 

2. They have not suffcient kno-\vledge or infor-
mation to forn1 a belief as to the allegations con-
tained in Paragraph Two, but leaves the plaintiffs 

:H) . to their proof thereof. 

3. ':l"'hey deny the allegations contained in Par-
agraph Three. 

4. They deny the allegations- contained in Par-
agraph Four. 

5. They deny the allegations contained in Par-
agraph Five. 

6. They deny the allegations contained in Par-
40 . ·-agraph Six. 
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Ans -wer . 

.SECOND COUNT. 

1. They have not sufficient knowledge or infor-
mation to form a belief as to the allegations con · 
tained in Paragraph One, but leave the Plain .tiffs 
to their proof thereot 

2. They repeat the answers to paragraphs 1, 2, 
3, 4 and 5 of the :first count as though fully set ouL 
herein. 

3. They deny the allegations contained in Par-
agraph Three. 

FIRST SE,PARATE DEFENSE TO THE FIRS'l 1 

AND SECOND COUNTS. 

Defendants violated no duty they owed to the 

10 

plaintiffs. ~O 

SECOND SEPARATE DEFENSE TO THE 
FIRST AND SECOND COUNTS . . 

Defendants are not guilty of the negligence 
charged in the said complaint. 

THIRD SEP ARA'rE DEFENSE TO THE 
FIRST COUNT. 

Whatever injuries were susrtained by the plain-
.tiff, Helen Haines at the time and place of the ac-
cident alleged in said complaint were caus-ed and 
contributed to by her negligence, in that she con-
ducted herself in a careless and reckless manner 
and neglige:ritly exposed ,herself to the risk of such 
an accident and neglected to take precautions and 
to exercise care to guard and protect herself 
against such an accident and the injuries which 
she 1nay sustained by reason thereof. 40 · 
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Answer. 

THIRD SE ,PARATE DEFENSE TO THE SEC-
OND COUNT. 

Whatever damages were sustained by the plaintiff 
Thomas Haines, were caused solely and p~oximate-
ly by the intervention of and the carelessness, reck-
lessness and negligence of one Helen Haines. 

GEORGE F. SEYMOUR, JR., 
Attorney for Defendants. 

Reply. 

Filed Dec. 10, 1928. 

20 The plaintiffs, replying to the answer of the de-
fendants herein say : 

30 

1. They deny each and every allegation of the 
separate defenses therein and join issue thereon. 

IIEINE & LAIRD, 
Attorneys- of Plaintiff. 
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Judgment. 

The above entitled case was tried before Honor-
able Nelson Y. Dungan, to whom it had been referr-
ed for trial, and a jury on April 30 and May 1, 
1930, and the jury returned a general verdict in 
favor of the plaintiff, Helen Haines and against 
the defendants in the amount of $3,000.00, and a 
general verdict in favor of the plaintiff, Thomas 1 () 
Haines against the defendants in the amount of 
$2,500.00. 

Whereupon it is adjudged that the plaintiff 
H,elen Haines do recover of the said defendants 
Nicholas Baker and Montclair Brown and White 
Cab Company, a oorporation the sum of Three 
Thousand dollars da1nages and that the plaintiff 
Thomas Haines do recover of the said defendants 
Nicholas Baker and Montclair Brown and White 
Cab Company, a corporation the sum of Two Thou-
sand Five Hudred Dollars damages together with 
their costs which have been taxed at the sum of 
Seventy-eight dollars and sixty cents making in 
the whole the sum of Five thousand five hundred 
seventy-eight dollars and sixty cents. 
Damages $3,000.00 H. H. 

2,500.00 T. H. 

$5,500.00 
Costs 78.60 

$5,578.60 
Judgment signed and entered May 6, 1930. 

WM. S. GUMMERE, 
0. J. 

20 

40 
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Testimony. 
NEW JERSEY SUPRElVIE COURT. 

ESSEX CIRCUIT. 

Wednesday, April 30, 1930. 

HELEN HAINES and THOMAS 
HAINES) 

Plaintiffs, 
vs-. 

NICHOLAS BAKER and MONT-
CLAIR BROWN AND WHITE CAB 
COMPANY, a Corporation, 

Defendants. 

Action at Law. 

20 Before HON. NELSON Y. DUNGAN) J.) and a jury. 

40 

APPEARANCES : 

For Plaintiffs appear I-IEINE & LAIRD ( by 
JOHN A. LAIRD) . 

For Defendants appears GEORGE F. SEY-
MOUR) JR. 

( A jury is called and S"Worn) . 
Mr. Laird opens for the plaintiffs. 
Mr. Seymour opens for defendants. 

Mr. Laird: By the way, Mr. Seyn1our, I 
assume that the ownership and operation of 
the cab is admitted? 

Mr. Seymour: Yes. 



13 

H ele,n Haines-Direct. 

HELEN HAINES, one of the plaintiffs, sworn 
in her o-wn behalf. 

Direct-exam-ination by JVI r. Laird: 

Q. Mi-s. Haines, where do you live? A. In lVIont-
clair. 

Q. And what is your address, please·? A. 30 
Oxford · Street. 

Q. And is that the sa1ne address at which you 
lived at the ti1ne of this accident? A. Yes. 

Q. Now, the accident in question happened on 
the 9th _ day of January, did it not? A. That is 
right. 

Q. And at that tilne you had con1e from where 
and were going where? A. I came from New 
York. 

Q. And can you tell us what tilne you left New 
York for I-Ioboken? A. I left New York in tinH\ 
to get the five o'clock at Hoboken. 

Q. Tha ,t is the five o'clock train for Montclair, 
is that right? A. That is right. 

Q. Now, will you tell us at approximately what . 
time you arrived in Montclair on that train? A. 
That train is due at 5 :39. 

Q. And did it arrive at approximately that tilne? 
A. Yes. 

Q. Now, from the station, where did you start? 

The Court-: vVhich station did you get off 
at? 

The Witness: The Lacka,vanna station. 

Q. Is that the main station of the Lackawanna? 
A. That is the main and only station of the Lacka-
wanna. 

10 

. ' () . ,1 • 

Q. What course did you take fr01n the station 4 O 
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Helen Haines-Direct. 

towards your home? A. My home is north from 
the station, and I walked north on Grove Street. 

Q. And on which side of Grove Street? A. On 
the west side. 

Q. Now, about how far did you walk before you 
ca1ne to an i1~tersecting street known as Claremont 
Avenue? A. I crossed Glen Ridge Avenue and 
then that next block is a very long b1ock, without 
any intersection, except on one side; Claremont is 
the next cross street. 

Q. What did you do when you got to Claremont 
Avenue? A. There is a blinker light there, and I 
just crossed the street at that point. 

Q. Now, by "crossing the street" you mean you 
crossed Claremont A venue? A. I crossed Clare-
mont Avenue, from the south side to the north side. 

Q. And will you please describe to us where that 
blinker light is? A. The blinker is in the middle 
of Claremont, on the curb line. 

Q. That is to say, it is in the 1niddle of Clare-
mont Avenue, on what curb line? A. On the Grove 
Street li~e; that is, it is a mid-point in Claremont 
Avenue but not in the 1niddle of Grove Street. 

By the Court : 

30 Q. Is it on the west side of the road? A. It is 
on the west side of Grove Street. 

Q. So that you passed directly by that · blinker 
light as you crossed from the south to the north 
side of Grove Street? A. I passed back of it, as 
one would have to. 

By Mr. Laird : 

Q. Now, when you crossed Claremont Avenue, 
that would bring you, would it not, to the north-

4 0 west corner? A. Yes. 
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Helen Haines-Direct. 

Q. Of Grove and Claremont? A. Yes. 
Q. Now, will you please tell us what you did 

after you reached that point? A. I hesitated there 
till traffic passed going south. 

Q.. That is to say, in the opposite direction fro111 
which you had been walking? A. Yes. I waited 
till two cars had passed, as .my memory r,~calh,, 1 u 
and then started to cross the street. 

The Court : To cross which street? 
The Witness : I started to cross Gron~ 

Street, from the west side to the east side. 

Q. And approximately how far from the corner 
were you when you started to cross? A. vVell, 
right at the corner where people cross. There is 
no sidewalk at · that particular point on Grove 
Street, and one crosses where the Claremont cross-
ing ends, if you understand what I mean. 

Q.. I think so. Now, will you tell us just what 
happened from that time and until the time of the 
accident, as best you can recall it? A. I have 
practically no memory, except starting across th~ 
street. 

Q. Now, do you recollect ·when you started out, 
as to what direction you were going in, that is to 
say, .whether you were going straight across, diag-
onally, or what way you were going? A. Oh, I 
started straight across. 

Q. Now, have you any recollection of hearing 
any horn blown? A. Absolutely not. 

Q. Or seeing any lights of any car? A. No. 
Q. No recollection of that? A. I have no me1no-

ry of it. 
Q. And, as I understand you, you became uncon-

scious, is that true? A. Well, I don't remember 
anything about it, so I suppose I was. 

40 
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I-I elen Haines-Direct. 

Q. Well, no-,,·, when did you :first realize you had ' 
been involved in an accident? Where were you? 
A. I was in Mountainside Hospital, I believe it 
was, about twelve o'clock, I believe they told me. 

Q. About twelve that same night? A. That 
same night. 

10 Q. Now, will you give us your best judgment as 
to what tin1e it was when the actual accident hap-
pened? A. If the train can1e in on ti1ne, which it 
usually does-Lackawanna trains usually do at 
that hour in the evening-it probably was six o'-
clock. lt takes one, walking leisurely-I was not 
hurrying-about ten to twelve minutes to walk to 
that point. 

Q. And this being the 9th day of January, what 
have you to say as to the lighting conditions at six 

20 o'clock in the evening? A. Well, it is practically 
dark, I should say. 

Q. Now, what lights are there at the intersec-
tion of Grove Street and Claremont Avenue, that 
you recall? A. This blinker light had been newly 
put there. The street had very recently been paved 
all the way through. 

Q. And what was it paved with? A. Asphalt. 
It is m01·e or less ·of_ a thoroughfare--and, as to 

:~o . the lights, I an1 afraid I don't know. Montclair 
rather prides itself on having small street lights, 
but whether Grove Street has them or not, I a1n 
not .sure. 

40 

Q. Now, is the street lined with houses at that 
point, or is it vacant land there? A. I think there 
is no vacant property on Grove Street at that 
point. 

Q. And were the houses lit at the time? A. 
'l'hey should have been. I don't reme1nber. 
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Ii elen H ain,es-Direct. 

Q. You do not recall that? A. No. 
Q. Now, do you know what kind of a light there 

is on this blinker light, or was at the time, I mean? 
A. Well, it -is just a light that is rather amber, 
and keeps doing that (indicating); 

Q.. Flashes on and off, is that correct? A. Yes; 
it does not change. 

Q. Well, now, when you say that you regained 
consciousness in the · Mountainside Hospital, ,vere 
you suffering any pain at that tin1e? A. Severe. 

Q. And can you tell us of your own knowledge 
what injuries you were suffering from at that time? 
A. Well, I did not know at that time. 

Q. Well, where did you suffer the pain? A. 
Well, I could not rnove rny foot, and I had sever~ 
pains in 1ny head, neck and shoulders and back-
all over, in fact. 

Q. Well, now, the following day did you suffer 
any pain? A. Unspeakable. 

Q. And in what portions of your body was thac 
pain? A. It is very hard to locate any one place 
that hurt, because I hu1·t all over, but I think n1y 
head and neck and back, and the hip-my left leg 
being practically, rny foot beii1g-it was entirely 
useless; I could not rnov•e it. 

Q: Now, were any X-rays taken of you in the 
hospital? A. Fifteen. 

Q. And can you tell 111e when the first X-ray was 
taken? A. Before I came back to consciousness-
so I · am told-they were taken. 

Q. Of course, you do not know that of your own 
knowledge? A. No, I do not; but that is what I 
say, I was told. 

Q. Can you tell us vvhen the next X-ray photo-
graph ,vas taken? A. When I complained of my 

10 
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Helen Haines-Direct. 

neck hurting so severely, they took another X-ray, 
perhaps three; I don't remember just how many. 

Q. And of what portion of your body were those 
X-rays taken? A. I believe in through here ( in-
dicating). 'l"'he head injury was hear ( again in-
dicating). 

10 Q. And when were the X-rays taken of your spin-

20 

al column? A. I don't know about the numbers, 
whether the X-rays that were taken at the time I 
was in the hospital-I don't know whether they in-
cluded the back, but after I had gotten home I hau. 
such tremendous backaches that I then had these 
X-rays-the doctor then had these X-rays taken 
of 1ny back. 

Q. And where were these X-rays taken? A. At 
Mountainside Hospital. 

Q. The same place? A. The same place. 
Q. And can you tell us approximately when you 

returned to the hospital, when these X-rays were 
taken-just approximately Mrs. Haines? A. I 
came home in the latter part of February. 

By the Court : 

Q. Do you re1nember the exact date? A. 1 can-
not remember the exact date, Judge. I am sorry; 

:~o but I was still confined to n1y home, I mean I was 
unable to get about rnuch to do this thing, and I 
was suffering very, very much. 

Q. The question now is when you returned to 
the hospital. A. Yes, I do not re1nember the date. 

By Mr. Laird: 

Q. Well, can you tell me approxiinately how long 
after you returned home that you went back to 
the hospital to have these X-rays taken? A. Well, 

HI several weeks, but I do not know the date. 
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Helen Haines-Direct. 

Q. Now, while you were confined to the hospital, 
did you have the attendance of any nurses? A. I 
had two nurses for three weeks. 

Q. And after the three weeks did you have a 
nurse for the balance of the time? A. I had a 
nurse for the rest of the time. 

Q. And after you returned to your home, the 1 o 
latter part of February, did you have any atten-
tion then? A. I had a practical nurse at the house 
for five months. 

'fhe Court: You mean you had a private 
nurse in the hospital or was it a hospital 
nurse? 

The Witness: I had one private nurse for 
seven weeks and two private nurses for 
three weeks. 

Q. After you returned, s01newheres near the end 
of February, you say you had a practical nurse, 
who stayed how long? A. She stayed with n1e 
from the 25th of February till the 1st of August-
five months. 

Q. What did that nurse do for you during that 
period of time? A. She helped me with my own 
personal toilet, and she waited on me at night, and 
she did everything that I would have been doing 

· myself otherwise. 
Q. And what was there about your condition 

that required her attendance at night? A. I could 
not get up and down from 1ny bed without some 

.help. 
Q. And why not? A. My back and my leg. 
Q. And do I understand that you suffered pain 

during this period of time? A. Yes ; very -severe 
pain in my back-and still do. 40 
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Helen Haines-Direct. 

Q. Now, were you accuston1ed to doing the house-
work at hon1e at the tiine of this accident? A. I 
did the housework. 

Q. And what assistance did you have before the 
accident? A. I had a laundress and a woman to 
come in once a week. 

Q. And · the balance of the housework you did 
yourself? A. Yes. 

Q. Now, since the tiine of this accident have you 
employed anyone else in the house to assist you 
in any way? A. I had to have n1ore help to do 
the . housework. 

Q. Now, can you tell us, as definitely as possible, 
what that additional help consisted of? A. Prac-
tically the san1e kind of assistance of a w01nan to 
do more of the things that I did. I don't havP 
s01neone all of the time. 

Q. Well, now, how frequently do you e1nploy a 
woman, and what is it necessary for you to pay 
her? A. I pay a woman 50 cents an hour, and I 
have her ttvo days a week. 

By the Ooit1·t: 

Q. How many hours a day? A. Eight hours a 
day. 

30 Q. So it is $4 more a week that you pay now 
than before? A. No, I would not say that. . Be-
fore my accident I had to have a woman one day 
and a half a day ; now I have a woman two days. 

Q. So it is $2? A. Yes, it is just practically 
that now. 

By Mr. Laird : 

Q. How much did you pay, or did your husband 
. , .pay, the practical nurse for the five-month period? 

40 
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A. $25 a week, without counting her board. 
Q. Now, will you please describe to us, Mrs. 

Haines, your present condition, with particular 
reference, of course, to the results of this accident? 
A. The lump in the left leg, which was there at 
the time, after the accident, which was caused by 
the accident, is still there and very sore, just as 10 
siore now as it was then. 

Q. "\Vhat does. that lump consist of and where is 
it? A. It is in the calf of the leg, slightly, well. 
right in the center of the calf of the left leg, in th,~ 
back. The one thing I noticed which was not 
1nentioned in your description of my injuries was 
the two sn1all brea-ks of the l,eft ankle, that is chips 
off the bone. That has caused 1ne a· g,reat deal of 
trouble. 

Q. In what way, Mrs. Haines? A. My ankle 
turns completely over without any provocation. 

Q. And what, if anything, has that resulted in? 
A. I .fall. 

Q. And have you suffered any injuries as the re-
sult of those falls? A. Well, I think nothing per-
manent, but very Revere pain at the tin1e. 

Q. ~efore I overlook it, Mrs. Haines , while yon 
,vere in the hospital, fron1 the 9th of lanuary to 
somewheres near the end of February, were you 
confined to your bed for any period of time, and, if 

· so, for how long? A. I was confined to my bed 
practically the entire time. Toward the very last, 
the doctors wanted me to try my strength. I was 
wearing a very tight surgical belt, which I worr 
almost for five months after I got home, and with 
the aid of that I took steps about the hospital, with 
the assistance of someone on either side of me. Do 
I answer y9ur question? 

Q. I think so. A. I had not finished a botit my- 40 
\ 



22 

Helen Haines-Direct. 

Q. Yes, I am going to ask you further about your 
present condition, of course. Now, will you con-
tinue, please, with reference to your present condi-
tion? A. I still have very severe backaches and 
dizziness on lying down. 

Q. Does that interfere in any way with your 
1 U sleeping? A. I cannot say that it does. 

20 

By the Court : 

Q. You mean on first lying down? A. Yes. 
Q. It passes away or- A. When I first lie 

down. 
Q. vVhen you first lie down you are dizzy? A. 

Yes. 
Q. And then how long does it take for that tu 

pass away? A. Well, not long; a few m01nents . 

By Mr. Laird: 

Q. What have you to say as to your general 
health? A. Well, I think-I haven't the resist-
ance I had, I think. I look pretty well but I have-
n't the resistance. 

Q. Were you in good general physical condition 
before the happening of the accident in January'? 
A. Excellent. 

30 Q. Did you require the attendance of any phy-
sicians during the time immediately preceding the 
accident? A. No. I haven't had a physician for 
many years, except the one I live with-I mean he 
does not treat n1e, either, but perhaps a slight di-
gestive upset; I have had a condition that perhaps 
once in two years, or three years, but otherwise 
none. 

Q. Now, your husband, Dr. Haines, by the way, 
is not an orthopedic surgeon, is he? A. No ; he is 

40 a brain specialist. 
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Q. Now, with reference to the pains which you 
say you have in your back, Mrs. Haines - where are 
they situated, in what portion of the back? A. I 
could show you better than I can tell. 

The Court : Just stand and reach to your 
back. 

(Witness indicates.) 1 U 
Mr. Laird: Indicating about the middle 

of the back, in the spinal region, Mr. Sey-
mour? 

Mr. Seymour: I think it is higher than 
the middle, just above the middle of the 
back. 

Q. And do I understand you to say there a1·e 
two places . in the back which hurt? A. Between 20 
my two fingers, there were two places hurt (indi-
cating) but the places were close together, so that 
the space is in that region. 

The Court: Indicating within about three 
inches. 

Mr. _Laird: .Yes. 

Q. And when does that pain in your back trouble 
you most, if at any particular time? A. In cer-
tain type of chairs I sit in, or when I get tired, 
certain positions I rest my arms in. 

The Court: I suppose you had X-rays of 
your back? 

The Witness : Yes. 

Q. At the time of this accident, did you suffer 
any pain as the result of the fracture of your pel-
vis or pubic bone? A. Well, I was not allowed to 
move, not one particle, so that by keeping absolute- 4() 
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ly quiet, with this stiff surgical belt, I ,vas not al-
lowed to move, so that I had no sensation at all. 

Q. And how long were you forbidden, as you 
say, to move? A. Well, for a period of several 
weeks. 

Q. And, of course, that refers to a period in the 

10 hospital? A. Yes. I had a fractu1·e-frame on the 
bed, a big fractu1·e-fran1e on the bed. 

Q. Well, describe to us just what you 1nean by a 
fracture-fraine? A. Well, it is built up over your 
bed, ·with uprights and cross-pieces, and then there 
are · places to take hold of, so that you can assist 
yourself somewhat in 1novi11g, to help the nurse, 
so that she won't have to do all of the lifting. 

Q. By the way, in the hospital you were treated 
by what doctors? A. Dr. Seidler was the physi 

20 cian who did 1ny head, sewed up the head; he is a 
surgeon in :Montclair. 

Q. What other attention did he give you beside.;; 
the suturing of this. wound? A. He came to see 
me each day; sometimes twice a day. 

Q. And was there any other physician called in-
to consultation? A. When I was taken to the hos -
pital, I believe, I was told-

Q. No, do not tell us what you were told. Was 
:~o there any other physician who attended you-I 

will put it that way. A. Yes. I vvas simply going 
to speak about the interne-Dr. Nikola, an ortho-
pedic surgeon. 

Q. And where is his office? A. New York City. 
Q. And is he also an attending physician at the 

Mountainside Hospital? A. I don't know whether 
he co1nes in unless he is called; he comes there. 
He has office hours twice a ,,Teek in Montclair, in 
his own office. 
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Q. And what did he tell you, Mrs. Haines? A. 
Well, he was the one concerned with my paralyzed 
foot and the hip. Dr. Seidler is a surgeon, and 
Dr. Nikola is an orthopedic surgeon. The matter 
was out of Dr. Seidler's hands when it came to 
the bones of the legs and the trouble there. 

Oross-e:1Ja1mination by Jlf r. Seymou/r: 

Q. There was nothing the matter with your 
memory before this accident, was there? A. I 
think not. 

Q. Well, are you sure or are you just thinking? 
A. Well, I know there was not. 

Q. You know there was nothing the matter with 
your me1nory then, was there? A. Absolutely not. 

10 

Q. What kind of a night was this as to weather"? ~U 
A. It was rather foggy. I had an umbrella but I 
was not using it; it was not raining. 

Q. Did you have the umbrella raised? A. I had· 
n't the umbrella raised. 

Q. And there was nothing the 1natter with your 
hearing? A. No. 

Q. Or your sight? A. No. 
Q. How long have you lived at this Oxford 

Street address in Montclair? A. Up to date? :~o 
Q. Yes. A. Seven years, I believe. 
Q. Well, then, you had lived there five year~ 

before the accident, had you not? A. The accident 
has only been two years, a little over. 

Q .. Well, if you are living there seven now, anrl 
the accident is two, you ·were living there five yeai·;-; 
before the accident, weren't you? A. I should say 
so. 

Q. You are quite fan1iliar with this ..intersection 
of Claremont and Grove, aren't you? A. Yes. 4 0 
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Q. How often did you pass it? A. I don't go 
that way every day. It is out of my route unless 
I am going to the s·tation or going into the little 
village. 

Q. Well, you did not go into New York every 
day at that time, did you? A. No. 

lO Q. How often did you go to New York around 
that time, just prior to January, 1928? A. Christ-
mas time one goes quite frequently; I don't re1nem-
ber. 

Q. Well, what do you mean by "quite frequently" 
-how 1nany tin1es a week? A. I don't know, per-
haps twice. 

Q. Well, do you know what busineS's it was that 
took you to New York at that time? A. Yes, I do. 

Q. And you do not know how much that requir-
nc) ed of your time? A. Certainly; that required on~ 

day a 1nonth. 
Q. And that was a matter of business, was it 

not? A. No, it was a matter of pleasure. 
Q. And you only went one day a month? A. To 

this particular thing, yes. 

'l1he Court: vVhat day of the week ,vas 
it? 

'l'he Witness: I believe it comes the first 
:m Monday in the month. It is the Daughters 

of Ohio, and th-ey met at the I-Io tel Waldorf. 
I had been at that meeting and was return-
ing from there. 

Q. Well, how far away fron1 the intersection of 
Grove and Claremont is Oxford Street-how many 
blocks? A. Three blocks, three long blocks. 

Q. That is, three blocks past Claremont or past 
Grove is it? A. Claremont and Grove is an 1nter-

I) 
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section. There are three blocks farther north bc-
f ore you come to Oxford. 

Q. That is, you would have to walk three blocks 
past that intersection where the accident occurred 
to get to your street, is that it? A. That is right. 

Q. Do you remember whether it was dark or light 
at that time? A. It was six o'clock in January; it 1 o 
was dark, 

Q. And you say it was not raining? A. No. 
Q. Were the streets wet? A. I don't remember. 
Q. Do you know whether it rained during the 

day? A. I had an umbrella, and it must have 
threatened rain. I would remember if I had the 
umbrella up. 

Q. You started out that morning? A. No, I 
started out that noon. 

Q. And the weather looked such as to cause you 
to take an umbrella, did it not? A. Yes. 

Q. And as you came to the street intersection of 
Grove and Claremont, did you see the cab at all? 
A. What cab? 

Q. The cab that you are talking about. A. I 
don't reme1nber to have seen it. 

Q. Did you see any cars at all? ·A. I re1ne1nber 
dimly of two cars passing me, going south. 

Q. And you stood on that corner and waited for 
those two cars to pass you to go south? A. Yes. 

Q. Did you? A. Yes. 
Q. Do you know whether or not there were any 

cars passing to the north? A. I do not. 
Q. Well, did you see any cars coming fr01n the 

north? A. No. 

The Court: Coming from the north? 
Mr. Seymour: No, going from the south 

to the north. Did I misstate that? I will 
put that question again. 

40 



10 

20 

40 

28 

JI elen H aines-Oross. 

Q. Did you see any cars c01ning fr01n the south, 
going to the north? A. No. 

Q. And you stood on the corner and made an ob-
servation, did you not? A. To the best of 1ny 
knowledge. 

Q. Well, do you know whether or not you did? 
A. I have no memory of that corner except stand-
ing there, hesitating a 111on1ent until these two cars 
passed me, going south. 

Q. Well, do you know what it was that caused 
you to hesitate? A. One always does at a streel ~ 
crossing. 

Q. Well, is that why you say you hesitated, be-
cause one always does hesitate? A. I ren1ember 
to have done so but I couldn't tell you why I have 
done so, except that it happened. 

Q. Well, you stopped on the corner, or, rather, 
hesitated to allow two cars to pass you going in a 
southerly direction, did you not? A. Yes. 

Q. And at that time did you look to your right 
or to the south? A. I believe so. 

Q. Do you know? A. No. 
Q. Don 't you know whether you looked to the 

right? A. I don 't knmY whether I looked either 
way or not. 

Q. You do not know whether you looked to the 
right? A. I hesitated and waited for these cars 
to pass me, going to the south, and then I remern-
ber nothing more about it. 

Q. And at that time you were standing at the 
sidewalk, ·weren't you? A. Yes. 

Q. You had not gotten out into the street at all, 
had you? A. No. 

Q. A;n(l, standing on the northwest corner, where 
. you were, you hesitated, do you know how far you 
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could look south on Grove Street? A. I couldn't 
tell you exactly. I could tell you approximately. 
You could see to the next block, possibly. 

Q. Well, have you any idea how much that block 
is in feet? A. No, I do not-

Q. You do not know? A. No. 
Q. Do you know how wide Grove Street is aL 1 o 

the intersection? A. · I can guess, but I donJt 
know. 

Q. You do not know? A. No. 
Q. Do you knov{ how wide Claremont is? A. 

No, I do not. 
Q. You do not know that? A. No. 
Q. Do you know whether or not this beacon 

light was working? A. I think so. I have neve1· 
seen it not working. I have no reason to believe 
it ,vas not working. 

Q. Well, you think it was working, because yoLt 
never saw it when it was not working, is that right·? 
A. I don't reme1nber anything about the beacon, 
except there is one there and it was always, up to 
that point, to 1ny knowledge, working. I don't 
know anything about its not working. 

Q. Do you know ·what color that beacon flashes'? 
A. Amber. 

Q. Are you sure it is amber? A. Yes. 
Q. You are sure of that part, are · you? A. Yes. 
Q. That it is an a1nber flasher? A. Yes. 
Q. And this particular time you do not know 

whether it ,vas working or not, do you? A. I don't. 
know. 

Q. Of your own know ledge? A. No. 
Q. And do you remember when you left the side-

walk to start across the street? A. I think so. 
Q. You remember that. At that time was there 

20 
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any traffic going north or south on Grove? A. Not 
that I saw. 

Q. Well, did you look for any? A. I don't re-
member. 

Q. Well, you re1nember that there was not any 
that you saw; you rernember that, don't you? A. 
I don't re1nember that I saw any and I don't re· 
member that I did not see any; I don't remember. 

Q .. And you do not remember whether or not 
you looked, do you? A. I don't remember. 

Q. Will you say that you did look or did not 
look? A. I don't remember. 

Q. You do not ren1ember looking? Now, you have 
told us a lot about your injuries, Mrs. Haines, and 
you were particular to mention two small breaks 
·of the left ankle, weren't you? A .. I don't remem-
ber, except I 1nentioned that because they had not 
been mentioned. 

Q. vVell, as you remarked at the time-you cor-
rected your lawyer, in that he forgot to- mention 
that when he was opening to the jury, and you re-
minded him of it, didn't you? A. I mentioned it. 

Q. You reminded him of it, did you not? A. I 
spoke of it simply because I have had severe suf-
fering from that very thing. 

30 Q. Well, that suffering is not new, is it? A. 
Since the accident. 

Q. Since the accident? Well, you knew about 
that suffering, did you not, in September, 1929? 
A. I had had no falling fron1 it, because I was very 
carefully taken out with someone else when I went. 

Q. Well, did these breaks result f1•om this acci-
dent? A. Yes. 

Q. They did, didn't they? A. Yes. 
Q. Then they were pre~ent after the accident, in 

40 January, 1929, weren't they? A. Yes. 
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Q. Didn't they develop or show themsielves until 
September, 1929? A. September? 

Q. Yes. A. I just don't understand that date. 
Q. Well, let me show you what I think is your 

signature, an affidavit of yours here. You signed 
that, didn't you ( handing witness document) ? A. 
(Examining) I certainly did not. 1 U 

Q. You did not sign that? A. I did not. 

Mr. Seymour : Well, I am going to re-
quire Mr. Laird to produce somebody to me 
-Leo S. Rowe, a notary public of New J er-
sey. 

Witness: Let me get my other glasses ou. 
please. 

Q. Surely. A. (Again examining document) lt ~U 
does not look like my signature. 

Q. You do not think that is your signature? A. 
What is the date of it? 

Q. September 7, 1929. A. It does not look like 
my signature. 

Q. Do you remember going to your lawyer's of-
fice on September 7, 1929, and signing any paper 
for him and 1naking an affidavit to it? A. What 
lawyer? 

Q. Well, Heine & Laird, who represent you, I :~u 
suppose. A. I was not in his office. 

Q. Let me direct your attention to this. Is this 
your signature now (handing witness another docu-
1nent) ? A. (Examining) That is mine. 

Q. Now, you knew on September 7, 1929, in fact, 
you swore as to all these things that happened to 
you in this accident, did you not? A. I suppose 
so; I don't remember. I don't recall that at all. 

Q.. You do not recall that. Let me direct your 4 0 
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attention to this affidavit and ask you if you can 
find on it anything there about two breaks of the 
left ankle. · 

The Court: You know whether it is the1·e 
or not, Mr. Seymour. 

l\fr. Laird: I suggest that y,ou offer it in 
10 evidence, and the jury can see for then1selves 

what is in there and what is not. 
'l1he vVitness: I have the111, whether it is 

there or not. 

Q. Did you read this before you signed it? A. I 
don't recall anything about it. Where was it done? 
That is my signature (indicating) . 

Q. I assume it was done at Mr. Laird's office. It 

20 may have been done at your house. I do not 
know. A. If I signed it I read it, and I did sign 
it. 

Q. And what it says is true, isn't it? A. Yes. 
Q. You swore to the truth of this, didn't you? 

A. Yes, certainly. 
Q. And you appreciated that at that tinie you 

were taking oath as to the truth ,of this? A. I 
certainly did. 

Q .. How long are you 111arried? A. I was mar-
•. 'i () ried in 1912. 

40 

Q. And you always had good health prior to the 
accident, didn't you? A. Yes. 

Q. Have you ever had any children? A. No. 
Q. Who was your doctor before the accident? A. 

I seldom had one. I had Dr. Kirkwood in ~Iont-
clair ·once for an indigestion. 

Q. Is your husband a doctor of 111edicine? A. 
He is an M. D. 
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Q. He does not practice medicine, does he? A. 
He practices medicine. 

Q. In Montclair? A. No. 
Q. Where? A. New York City.. 
Q. And does he conduct his own business? A. 

He has his own private practice. He is a mental 
and nervous disease specialist, a brain specialist. 1 0 

Q. He specializes in mental and brain diseases? 
A. Yes. 

Q. I-lave you any inforrnation as to these medical 
expenses that you put in these interrogatories? A. 
What do you mean, do I have any? Did I pay fot· 
the1n 1nyself, do you mean, or-

Q. Yes. A. Well, not out of my own income, 
no. 

Q. Well, were they paid? A. My husband paid 
all the expenses. 

Q. And at the hospital you had a private room, 
did you not? A. I did. 

Q. All the time you were there? A. Yes. 
Q. And- . A. (Interposing) Except the first, 

few hours, when they thought I would not be living 
by the next 1norning, and they put me in a romn 
·with smneone else. 

Q. You say that they thought you would not be 
living until the next 1norning and they put you in 
a room with so1neone el,se '? A. Yes. They did 
not have any rooni and they put n1e in a corner 
1~oom, and they did not think I would be there-

Q. When they can1e up there and thought you 
;were not going to die they put you in a private 
roo1n? A. No. When I came to myself I insist- . 
ed on being put into a private roon1. 

Q. You have in here, in your interrogatories, 
"lVIedical and surgical service, $1,150.'"~ Who re-

40 
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ceived that, do you know? A. I know nothing 
about the services there. My husband attended to 
all that. 

Q. You do not know anything about the bills 
either, do you? A. I know about the amounts of 
the hospital bills. 

10 Q. Well, do you know anything about the $1,-

20 

:H) 

150? Who received that? A. What is that down 
as? 

Q. "Medical and surgical services, $1,150." A. 
I think Mr. Laird explained that to the jury. 

Q. Well, would you mind explaining it to the . 
jury now? A. I believe that, he said, was correct. 

Q. Not what Mr. Laird said, please, lady. Do 
not repeat what Mr. Laird said. 'fell us what you 
said about it. 

Mr. Laird: If what I said was the truth-
The Court: (Addressing the witness) It 

is not what you say about it; it is what you 
know about it. Tell us what you know 
about it. 

The Witness: The courtesies between phy-
sicians are such that the members of physi -
cian's families are not charged with medi-
cal bills or for medical services, I should 
say; but these doctors were asked what such 
services would be had they not been in the 
service of a family of a physician, and that 
was the bill rendered. Had I not been a 
physician's wife, that would have been the 
bill and the amount which should be paid 
them, because they were many weeks. 

Q. What coat were you wearing that day? A. I 
0 was wearing a fur coat. 
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Q. What kind of a fur coat was it? A. A gray 
squirrel. 

Q. Was it new? A. I had gotten it that winter. 
Q. It was new in the winter of 1928-1929? A. 

1928. 
Q. Well, when did you get it? A. I got it the 

latter part of 1927. 
Q. And you had it for the winter of 1927? A. 

I got it the latter part of 1927, and my accident 
was in 1928. I still had it as a new coat. 

Q. What part of 1927 did you get it? A. 
Around Thanksgiving time, I believe; I don't re-
member exactly. 

Q. Around November, 1927? A. Probably; I 
don't remember. 

Q. Then you wore it all through the winter of 
1927, after November, did you not? A. Yes. 

Q. And you wore it through the winter of 1928, 
up to January, 1929? A. Well, it was not-I don't 
know why you are saying all this-1929, that was 
a year after the accident. 

Q. Oh, was the accident in 1928? 

The Court : 1928. 
Mr. Seymour: Well, that 1s my 1nistake. 

I thought it was 1929. 

Q. Well, then, you ,vore it from Nove1nber, 1927, 
up to the time of the accident, did you not? . A. I 
had had it on for six or eight times. 

Q. And where did you get it? A. New York. 
Q. W·ell, what is the name of the place? A. 

Day Bros., furriers. 
Q. vVhat is their address? A. Corner of Sixth 

Avenue and 23rd Street. 

10 

20 
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Q. And what did you pay for it? A. I paid- -
I forget; I don't remember. 

Q .. Well, you were there when it was paid for, 
weren't you? A. I don't remember. 

Q. You do not remember being there when you 
got your coat? A. I don't remember the cost of 
it. 

Mr. Laird: The witness did not say that . 
./' The vVitness: I was not answering that 
question. I did not realize that I was. 

Mr. Seymour: I will be perfectly willing 
to have that struck fr01n the record. 

'r he Court : It will be. 
The vVitness: I an1 sorry. 

Q. Were you the one who went to Day Bros. and 
· 20 picked up the coat? A. I had quite a lot of the fur, 

and I took it to the man, and he put with it a lot 
of new fur to make 1ny coat-I don't know. 

40 

Q~ The fur, the squirrel fur that you brought , 
him, was old fur, was it no,t? A. Part of it. 

Q. Well, did you bring him son1e new squirrel 
fur, too? A. No, he had the new squirrel fur. 

Q. And you ordered the coat made, did you not? 
A. I did. 

Q. And I suppose you had the coat fitted on you? 
A. Yes. 

The Court: I a1n wonderi1~g whether that 
is an element of da1nage that is to be in-
cluded in the case, because nothing was said 
about it in the direct examination. 

Mr. Seymour: Well, it is in the interroga-
tories, sir. 

The Court: Is that an omitted matter? 
Mr. Seymour: Maybe Mr. Laird forgot it. 
Mr. Laird: ,vell, I did not take it up, be-
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cause it is not of great moment, compared 
with the injuries themselves. If Mr. Sey-
mour wants to go into it, I have no objec-
tion. 

Q. Did you engage Day Bros. to make this coat 
for you? A. Yes. 1 () 

Q. And did you 1nake the contract with the1n for 
the price of it? A. Yes. 

Q. And what was that price? A. I really don't 
remember. I am very frank with you. I don 't 
re1nember. Mr. Day told 1ne, when my coat was 
finished, that the coat would have cost me $650 
at any other store , because of its extre1ne beauty 
and the quality of it; but just what I paid hint 
wasn't that 1nuch; I don 't re1ne1nber-about three 

:' () hundred, I think; I am not positive. -
Q. Have you, always, all your life, had a bad 

memory, Mrs. Haines? A. I don't think I have 
now. 

Q. You think your 1nemory is better now than 
it was then? A. No. 

Q. Well, your memory is bad as to what occur-
red in November, 1927, is it not? A. Had I known 
that you wanted the price of my fur coat, I should 
have looked in my papers before I caine, but I did :{o 

, not know that you would want that. 
Q. Well, you bought and ordered this coat in 

November, 1927, and you do not ren1e1nber what 
you paid for it, do you? A. No. 

By the Court: 

Q. You think it was about $300? A. Yes, bui , 
the damages, of course, on that fur coat were not 
the original value of it. I don't know just why 
that has to be brought into it. The damages we~·e •1 n 
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$50. The fur coat was not destroyed. I a1n still 
wearing it. 

Q. It was not destroyed? A. No. 

PAUL ROBBINS, sworn in behalf of plaintiffs. 

Direct-examination by Mr. Laird : 

Q. Mr. Robbins, where do you live, please? A. 
Do you mean at the time of the accident or now? 

Q. Well, suppose you tell us where you lived at 
the time of the accident. A. 136 Ashland Avenue, 
Bloomfield. 

Q. And did you happen to be near the intersec-
tion of Grove Street and Claremont Avenue on the 
evening of this accident? A. Yes. 

Q. And can you tell us approximately what time 
the accident occurred? A. Between quarter of six 
and six; I cannot say exactly. I was getting ready 
to go home. 

Q. And on what side of the street were you when 
the accident happened? A. Well, I had started 
out fro1n Grove Street, 88 Grove Street; that is on 
the southwest side; and then I crossed over Clare-
mont Avenue on the northwest side . 

Q. In other words, you had started across Clare-
mont Avenue from the southwest corner to the 
northwest corner, is that right? A. That is cor-
rect. 

Q. And in what direction were you walking, 
north, is that correct? A. That is correct. 

Q. No,v, how far away from Claremont Avenue 
were you when your attention was attracted to 
anything unusual? A. I don't know exactly how 
many feet it was, maybe it was around fifteen 

pa 

th 
In 
sh 
sit: 
in 
kr 
co 
at 
th 
111 

w: 
pc 
th 

81 
a 

Ill 

JU 
ca 
df 
it 

of 
in 
k1 

CI 

sa 
tl 
w 
aJ 



39 

Paul Robbins-Direct. 

paces; I cannot say; may be more, maybe less. 
Q. What first attracted your attention to any-

thing unusual? A. A car. I heard this car con1-
ing, and I just kind of glanced over my right 
shoulder. Being no sidewalk on that side of the 
s,treet, right at that particular place, I was walk-
ing in the street, and as I heard this taxi-I didn't 10 
know what it was at the time-but I heard this car 
coming, and I glanced over my shoulder, and just 
about then I saw the car and ,the noise and every-
thing else-just kind of a side glance, without see· 
ing anything directly. 

Q. Now, as I understand you, there is no side-
walk on the westerly side of Grove Street at that 
point, is that correct? A. Right at that point 
there, but further on there is. 

Q. And how about the easterly side of Grove 
Street, is there a sidewalk there? A. Y,es, there i8 
a regulation sidewalk. 

Q. Now, after you heard this noise of the auto -
mobile, did you hear any other sound? A. Well, 
just about the same - well, I heard a noise of the 
car coming, and as I kind of glanced around, won-
dering if the car was coming my way or just where 
it was, I heard this thud. 

Q. What did you do then? A. vVell, I was kind 
of excited at the moment, and I saw something lay-
ing there in the street, and I went over. I didn't 
know what it was. 

Q. Did you cross the street then? A. Yes, I 
crossed the street. 

20 

30, . 

Q,. Now, will you just describe to us what you 
saw after you crossed the street? A. I saw some-
thing laying there; I didn't know at the moment 
what it was - but it was a woman-and I got there 
and I saw that she was laying there, and I asked 4 fJ 
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her if she was hurt, and she did not answer me. 
Q. Well, now, where at that time was the taxi-

cab, I mean with reference to where her body lay . 
in the road? A. I don't remember exactly where 
it was. 

Q. Can you tell us approximately how far fron1 
the curb Mrs. Haines was lying? A. Oh, around 
five f.eet. . . The Court: Which curb? 

The Witness: The east curb. 

Q. And have you any independent recollection. 
Mr. Robbins, as to how far away from Claremont 
Avenue she was lying? A. W,ell, it is around, I 
should say around ten paces ; I am not exactly 
sure. 

Q. And was the taxicab further north? 

The Court: Was 1t south or north, where 
she was lying? 

The Witness: North. 

Q. And do you recall whether the taxicab was 
north of where her body lay in the roadway, or 
south of it? A. Just a trifle north, as I remember 
it. 

Q. In other words, your best recollecJtion is that 
she was lying to the rear of the cab? A. Well, I 
wouldn't say to the rear; it was about 1nidway of 
the car. 

Q. Now, what did you do, if anything, at the 
time, after you discovered her lying in the road~ 
way? A. Well, I tried to ask her and talk to her 
to find out who she was, if she was badly hurt or 
just what it was; and in the meantime other people 
came, and I rushed across the street to where I 
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had started out from originally, and called for an 
ambulance, and then I ca1ne back and I helped 
Mrs. Haines in the car, and went down to the hos-
pital with her. 

Q. Well, now, did you have any conversation 
.with her at the scene of the accident? A. No; .I 
couldn't. , -1 U 

Q. In other words, did you get any response to 
your inquiries? A. I couldn't, because she was 
knocked out, unconscious. 

Q. No,v, did you ride with her to the hospital? 
A. I did. 

Q. And did you have any conversation with he1· 
on the way rto the hospital? A. No, until I got 
down a little ways; I didn't have any conversation 
then, but she kind of mumbled something, and I 
asked her her name, or tried to find out s01nething 
-it was not really conversation, because she wasn't 
quite to. 

Q. Now, after you arrived at the hospital, were 
you present when she was carried inside? A. Yes, 
I was. 

Q. And can you tell us whether she was con-
scious or unconscious at that time? A. Well, she 
was in the saine condition, kind of 1noaning and 
semi-conscious. 

Q. You had no conversation, did you, with the 
taxicab driver at that time? A. No, sir. 

Q. Did you notice any blood spots on the road-
way at ,the time? A. On the road? 

Q. Yes . A. No, not on the road. 
Q. Well, where did you notice them? A. On 

1ny slicker; it was ruined. 
Q. And where was that blood coming fr01n? A. 

From her head, because her head was --leaning 
against my shoulder. 40 
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Q. Did she have a cut on the head at that time? 
A. Well, I don't know; it must have been a cut, 
because the blood was coming from there. 

Q. Did you notice any other injuries about her 
at that tin1e? A. I couldn't say; I don't know. 

Q. Did you notice anything about the condition 
lO of her clothing? A. Well, only that it ,vas kind 

of mussed up from being knocked down. 

20 

Oross-exarnination by Mr. Seymour: 

Q. Did you telephone for an ambulance? A. 
Yes, sir; I did. 

Q. Did the ambulance get there? A. No, it did 
not; no,t until we got into the hospital, and then 
it came up afterwards. 

Q. Well, when you got to the hospital-you don't 
know whether the ambulance went to this inter-
section or not, do you? A. It did, and then con-
tinued on down. They were told that we had taken 
her in the cab. 

Q. As a matter of fact, she was taken to the hos-
pital in the cab, wasn't she? A. Well, in a cab; 
I don't know whether it was the one that knocked 
her down or not. I don't remember that. 

Q. You did not see any cab knock her down, di<l 
you? A. Well, just what do you mean? As I 
said before, the car, as I ,vas ,valking along the 
street, I heard this car coming, and I kind of 
glanced over 1ny shoulder wondering where it was, 
and at the same time I kind of-as you will out of 
the side of your eyes, or glance over your shoulder 
-I heard a thud, and I looked 1nore and I saw 
the woman laying there just under-laying there 
in the street. 

Q. Well, you did not see the woman before you 
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heard a thud, did you? A. No, I did not. 
Q. And you were facing in her di_rection, too, 

weren't you? A. No, I was not; I was going north. 
Q. On what street? A. Grove Street. 
Q. And what attracted your attention to this 

car coming? A. vVell, I was in the street, being 
no sidewalk on the west side of Grove Street, and 
walking in the street, I just wondered where it 
was coining from, which way, and if he was com-
ing my way or not. 

Q. vVell, did you cross the intersection of Grove 
A. What do you n1ean there? I didn't cross 

Grove Street until after the accident happened. 
Q. vVell, you were going fr01n the east side of 

Grove Street to the west side, weren't you? A. 
No, I was-say that again, will you, please? 

Q.. Then you were cros ,sing Claremont A venue, is 
that right? A; That is right. 

Q. Then you were going from the south to the 
north of Claremont? A. Right. 

Q. As you started to cross there did you see any-
one standing on the northwest corner of GrO've and 
Claremont? A. I don't remember. 

Q. vVell, there is a lamp on the northwest corne1· 
of Grove and Claremont? A. I don't remember. 

Q. What? A. I don't remember; I don't know. 
Q. vVell, are you fa1niliar with this- A. (In-

terposing) Yes, I a·n1. 
Q. I-low long had you been going around there 

prior to the accident? A. A couple of years, two 
years. 

Q. And you do not know whether there is a gas 
light on the northwest corner of Grove? A. I 
think there is one on each corner. 

Q. There is one on each corner, isn't there? A. 
I think there is one on each corner, yes. 

10 
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Q. And there is this flashing beacon in the 1niddle 
of the road, is that right? A. That is right; in 
the middle of Claremont, on the west side of Grove 
Street. 

Q. And you were walking, weren 't you? A. 
That is right. 

10 Q. The car that you heai-d came from your rear, 
fron1 the back of you, did it not? A. Yes, it did. 
I don't know if it caine from the-it caine from the 
rear of 1ne, because it was not coming fron1 the • 
way I was going. 
- Q. And as you looked back, how far to the south 
of Clare111ont Avenue was this car? A. I-low far 
south? 

Q. Yes. A. Of Claremont? 
Q. Yes. A. It was not south of Clare111ont. 

. Q. vVell, ·was it north of Claremont? A. It was 
north of Claremont when I looked around. 

Q. Had it passed the beacon light? A. Yes. 
Q. The car had passed the beacon light had it 

not? A. Yes. 
Q. And as you started to cross this street, going 

from the south to the north, across Clare111ont-
A. (Interposing) Right, on the west side of the 
street. 

·. 3U Q. (Continuing) The car that directed you at -
tention had passed you, had it not? A. No, it had 
not. 

-Q. Wasn 't it in front of you? A. No, it was not 
in front of m•e. 

Q. Was it behind you? A. It was behind 1ne. 
Q. Had you passed the beacon light? A. Yes, I 

had passed the beacon light. 
Q. And do you know how close ybu were to the 

northerly curb of Claremont? A. Well, I passed 
40 
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the other side of the curb. I was going up Grove 
Street, as I said before, around fifteen paces past ; 
Claremont. · 

Q. Then you were c01npletely across Clare1nont, 
weren't you? A. That is right. 

Q. Then you were walking on the sidewalk of 
Grove, weren't you? A. No, there is no sidewalk 
at that particular place. 

Q. Well, were you walking north on Grove or 
west on Claren1ont? A. North on Grove. 

Q.. And how far had you gotten past the north-
west corner of Claremont and Grove? A. Around 
fifteen paces. 

Q. And what do you think a pace is? A. Oh, 
an ordinary footstep, "'1Ya1king step. • 

Q. You 1nean the length of your foot? A. No, 
I mean ,vhen you take a step, I should say maybe 
about two feet, or 1naybe two and one-half feet. 

Q. You think that a pace is two to two and one-
half feet? A. Well, I mean of n1y pace. 

Q. Well, it is your pace we are talking about, is 
it not? A. Yes, that is right. 

Q. And you think you had made at least ten 
of them? A. Around. 

Q. After you had passed the corner? A. Around 
ten or fifteen; maybe 1nore, maybe less; I don't ex-
actly ho,v many paces. 

Q. Arrd it was then, after you had made ten or 
fifteen of those paces, that you heard the car to 
your rear, wasn't it? A. That is right. 

Q. And that was ten or fifteen paces past the 
intersection of Clare1nont and Grove, wasn't it? 
A. That I heard the car? 

Q. Yes. A. Yes. 
Q. And did you see Mrs. Haines or any other 

10 
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person standing on the corner or around the 
corner? A. No, I don't remember of anybody 
standing there at the tin1e. You mean the north-
west corner of Claremont? 

Q. Yes. A. No, I don't remember. 
Q. In fact, there wasn't anyone on the corner 

1 U when you passed, was there? A. I don't remem-
ber. 

Q. vVell, what was- so unusual about the noise 
of this automobile as ,to attract your attention? 
A. Well, there wasn't any special noise, only I was 
walking in the street. If you are walking in the 
street and you hear a car-

Q. But you were walking on the west side. 

Mr. Laird: I think the witness should be 
20 permitted to finish his explanation. He has 

been asked for one. 
~rhe Court : Had you finished your an-

swer? 
The Witness : Which answer do you 

mean? 
The Court: I guess he has forgotten it. 
The ,vitness: You get me all balled up. 

Q. I am not trying to get you balled up.. You 
30 were ,there, you saw this thing, or pretty near saw 

it, and we all like to know how it happen. _ Now, 
as you got past this intersection at Claremont and 
Grove, do you remember whether there was any 
traffic of automobiles going north or south on 
Grove? A. No, not until I heard this car. 

By the Court : 

Q. You know that there wasn't any traffic? A. 

40 vVell, I don't remember any traffic. 
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Q. Well, that is what we want to know, whethe1 
you know whether •there was or whether you do 
not remember. A. I do not re1nember. 

By Mr. Seymour: 

Q. As you glanced over your right shoulder, after 
you had made ten or fifteen paces past Claremont 
and Grove, and this car or some car making a noise 
attracted your attention, you looked back towards 
your right, over your right shoulder? A. Glanced 
over my right shoulder. 

Q. And where was the automobile then? A. 
Well, around ten paces past the corner, I should 
siay; maybe it was less and maybe 1t was more; I 
can't say exactly how 1nany feet it was. 

Q. But it had passed the corner, had it not? A. 
Yes, it had passed the corner. 

Q. And if you had made ten or fifteen paces frorn 
the corner, and, as you glanced around, this car 
was ten paces from the corner, then the car was 
only about five paces to the rear of you, isn't that 
so? A. ,vell, around that. 

Q. Around that? A. Around that, yes. 

The Court : Was that before or after you 
heard -the thud? . 

10 

The Witness: Just about as I heard the :~o 
thud. 

Q. Well, didn't you look back at this car before 
you heard any thud? A. No) it happened just 
about at the same moment I heard the car coming, 
and as I kind of glanced around my shoulder ,the 
thud ca1ne, and I saw the car about the same time. 
You really can't get a good look at a thing unless 

40 
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it is directly in front of you. I kind of glanced 
over my shoulder. 

Q. If you are facing in this direction and you 
turn your head and look to the right, you get just 
as good a view? A. Yes, but I did not turn n\v 
head really back, I turned it only like that (in-
dicating). 

Q. Would you mind de1nonstrating to the ju1·y 
just what you did there, demonstrating what you 
did there? A. I can't remember it exactly. I just 
kind of glanced over n1y shoulder, as you would 
go to cross a street, not taking a real good look. 

Q. You cannot re1ne1nber what you did . do, can 
you? A. Well, I re1nen1ber that I took just a quick 
glance, that is all. 

Q. And there wasn't any reason up till that 
tiine, the1·e wasn't any unusual thing to cause you 
to look back that way? A. No, sir. 

Q. Glance back? A. N·othing at all. 
Q. You 1nean you made a quick glance and ob-

servation like that (indicating) ? A. I just kind 
of glanced over my shoulder as I heard this car 
cmning, ·wondering if it was · cmning 1ny ,vay. 

By the Court : 

· . Q. What Mr. Seymour wants is t~ have you show 
us just how you n1ade the glance. Can you just 
stand up and show us? A. I .don't know if I can 
1nake it good enough. 

Q. Just as you think you 1nade it. A. This ,,Tas 
about :fifteen paces, where I heard the car con1ing, 
and I just kind of glanced over my shoulders (in-
dicating). 

Q. Just as you now illustrated it? A. Yes, sir; 
and you can't get a real good look that way. 
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By Mr. Seymoiir: 

Q. And in that glance you did not even see the 
color of the car, did you? A. No. 

Q. Could you see any earmarks about the cai-? 
A. No. 

Q. Any signs or anything on it that were such 
that would make it look different than the ordinary 1 U 
car? A. No. 

The Court : You could not recognize it a8 
a taxicab? 

The Witness: Oh, no, you could not, fro111 
any other car. 

Q. And was it at that same instant as you made · 
.this glance to the rear that you heard a thud? A. 
Yes. 

Q. Did you hear any noise made, any sound of 
hu1nan voices made? A. No, not to my knowledge. 

Q. You did not hear anybody shout or say any-
thing? A. No. 

Q. Were there lights on this car? A. I don't 
reme1nber that. 

Q. You do not remember whether there were 
lights on it or not. A. I don't remember if there 
were lights on it or not. 

Q. Do you remember whether the night was dark 
at that time or light? A. Well, it was dusk. 

Q. Just dusk? A. Well, I don't remember just 
exactly how dark it was. 

Q. Do you rem·ember whether or not the houses 
in this locality were-whether or not they were · 
lighted? A. Yes, they were lighted. 

Q. They were lighted? A. Yes. 
Q. Do you remember whether or nof prior to the 

accident you had seen automobiles carrying lights? 40 

, 
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A. No, I don't remember, because I had been in 
the house. 

Q. And, since you left the house and walked up · 
this street, this was the first automobile you had 
seen then, is that right? A. Well, I don't remein-
ber. 

10 Q. You do not remember? A. No, I do not. 
Q. And you d-0 not know whether there were 

any lights on this car, do you? A. I don't reme1n-
ber. 

Q. Well, had the car passed you? A. You 1nean 
the car that str·uck Mrs.. HaineS'? 

Q. vVell, did you see a car strike Mrs. Haines? 
A. I did not see any car strike Mrs. Haines, and I 
did not see any other cars. 

Q. Well, you did not see anything strike Mrs. 
~() Haines, did you? A. Only that fleeting glance of 

something being hit, that is all. 
Q. Well, did you see anything being hit? A. 

Well, as I turned over my shoulder, glanced over 
my right shoulder, I heard a thud and I saw some-
thing fall. 

Q. You heard a thud? Would you mind explain-
ing a little more in detail what you call a "thud""? 
A. Well, so1nething hitting, bumping into some-

:~o thing rather soft. 
Q. vVould you say that if a per .son fell down he 

·would 1nake a thud when he hit the ground? 

Mr. Laird: I am going to object to this 
question unless Mr. Seymour will state that 
he denies the taxicab struck this lady; of 
coursie, it has no materiality otherwise. 

The Court: That is denied, is it, Mr. Sey-
mour? 
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Mr. Seymour: It is denied, sir, that the 
taxicab hit the woman. 

The Court: The question may be answer 
ed. 

Mr. Laird: Then I have no objection to 
the question. 

The Witness: Just what is the question 1 () 
now? 

Q .. (Read.) A. They possibly might, if they 
were thrown down; I don't know if just by falling 
down. 

Q. Well, did you see this lady, who afterwardH 
developed was Mrs. Haines, that you saw on the 
ground-did you see her struck by anything? A. 
Only as I said before, in looking over my shoulder, 
at a fleeting glance I saw something just about . 
the saine tiine. I was not looking right at the 
thing, to see her knocked down. 

Q. Did you see an automobile hit this lady and 
knock her down? A. At a fleeting glance I did. 

Q. vVell, in the fleeting glance what else did you 
see? A. That is all. 

Q. That is all? A. Yes. 
Q. And as you glanced to the back, you saw tht: 

automobile strike her, and then you turned imme-
diately front again, did you not? A. No, I did not. 
I just watched, I looked over my back then, · but 
that was all that happened. 

Q. Did you go to the place? A. Well, I went 
over in a second or two. 

Q. Well, then, you had more than a fleeting 
glance, didn't you? A. No. 

Q. Well, you did not walk backward to get there, 
did you? A. I had to walk kind of diagonally 
across the street. 

20 
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· Q. Why, the thing was behind you, was it not? 
A. Yes, that is right. 

Q. Well, to get there you either walked back-
ward or you turned and went toward it, didn't 
you? A. That was-the car was about ten paces 
froin the corner. 

Q. Yes? · A. And I· was around ten or fifteen-
now, I can't say ·exactly, and I had to kind of go · 
back to get to the car. 

The Court: The question Mr. Seymour is 
asking is whether you walked backward to 
where this woman was lying, or whether you 
turned around and walked back, or turned 
to your right. 

The Witness: I turned to my right and 
walked over there. 

Q. Well, then, as you made this fleeting glance, 
and you say you saw the autoinobile strike thh; 
lady, you immediately turned and went there, did-
n't you? A. vVell, in a second or two, as I said 
before. 

Q. Second 01· two-you did it instantly, didn't 
you? A. No, I did not. 

Q. Do you 1nean to say that you stood there a 
second or two after seeing a person struck by an 

' automobile a:nd lying in the street? A. Well, I 
didn' ,t know exactly what it was. I saw something 
struck, but I didn't know what was struck. 

Q. You said you heard a thud, didn't you? A. 
I did. 

Q. What? A. I did. 
Q. And didn't you also say that a thud to you 

sounded as though something was thrown to the 
ground, a soft thing? A. I don't know if the thud 
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was the noise from the ·woman being thrown to the 
ground, but I heard a nois-e. 

Q. I asked you if you would say that a thud was 
the sound of a person striking the ground from . t 
fall, and you said no, it was ,vhen they were throwu 
to the ground, didn't you? A. Yes. 

Q. vVhen you heard the thud and saw this fleet- to 
ing glance to the right, you did not know it was a 
human being there in the street? A. No, I didn't 
know what it was. 

Q. Well, how long did you stand there before 
you went back there? A. As I said before, a sec-
ond or two. 

Q. Did you carry a watch? A. No, I diµ. not 
at that tilne. 

Q. Do you carry a watch now? A. Yes, I do. 
Q. Will you please hold your watch for one sec-

ond-is that how long you stood there? 

Mr. Laird: I object to the question; we 
have no foundation. · 

The Court: The question may be answer-
ed. 

A. I don:t know how long I sitood there. It is 
so darn long ago that I don't remeniber. 

Q. You do not really know what happened there, 
do you? A. No, I do not. 

Q. You do not know whether the woman fell to 
the ground or whether she was struck by anything, 
do you? 

The Court: He said that, Mr. Seymour. 
Mr. Seymour: And he also said after-

wards, sir, that he-saw the auto1nobile strike 
her, as I understand it. 

The Court : But he did not know what it 4 o 
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was. He says that he saw the automobil~ 
strike something, but he did not know what 
it was . 

Q. And then you went to the place, and the 
something you saw struck by the automobile turn-
ed out to be this lady lying in the street, is that 
right? A. That is right. 

Q. Now, did you see her struck by this automo-
bile? 

Mr. Laird: I object to the question on the 
ground that it is repetition. 

The Court: I will sustain the objectio]J.. 
I think the question has been asked and an-
swered several times. 

20 Q. When you ·went to the place where this lady 

3l) 

was lying in the roadway was , there an automobil(~ 
there? 

Mr. Laird: Objected to on the same 
ground. 

The Court : ~rhe question may be answer-
ed. 

A. Was there an automobile? There was a cal' 
there right beside her, yes. 

Q. Right beside her? A. Well, right near her. 
Q. Was she lying in front of that car or to the 

rear of that car, or to the side of that car? A. 
To the side. 

Q. To the side. And what side was she at with 
reference to the car? A. East side. 

Q. Well, I 1nean to the right or to the left of the 
automobile? A. To the right of the car. 

Q. To the right. And how far was the right of 
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the car off of the easterly curb of Grove Street? 
A. Ar.ound five feet. 

Q. Is there a curb in Grove Street? A. Yes, 
there is. 

Q. And are there sidewalks in Grove Street? A. 
There are sidewalks on the east side of Grove, I 
m·ean on that side of Claremont Avenue. On the 1 o 
west side of Grove Street there is no sidewalks. 

Q. And that is: the side you were walking on, 
weren't you? A. That is correct. 

Q. Do you know how wide Grove Street is at the 
intersection of Claremont? A. Around five cars 
wide. 

Q. Five cars wide? A. About five cars- wide. 
Q. And what do you say that an automobile is 

in width? A. I don't know; around four or five 
feet, around five feet. 

Q. You think it is five feet? A. Yes. 
Q. And you say five of those cars would be the 

width of Grove Street, is that right? A. Around 
that. 

Q. And you would say Grove Street is about 
twenty-five feet wide? A. Around that; maybe 
more, maybe less. 

Q. Can you tell us how far the right side of this 
car that was , standing there-and it was standing 
there, was it not? A. Yes, it was. 

Q. When you got there? A. Yes, it was. 
Q. In fact, the car that was there never passed 

you at all, did it? A. No. 
Q. What? A. It did not pass me at all. 
Q. No car passed you, did it? A. No, no car 

pas 1sed me then at that tin1e. 
Q. From the time you left Claremont A venue 

to walk to Grove, no automobile passed you, did 40 
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it? A. I did not hear the question. 
Q. Frmn the time you left the southwest corner 

of Claremont Avenue, to cross Claremont Avenue, 
and until you had gotten ten or fifteen paces past 
the inte~section on Claremont Avenue, no automo-
bile passed you going in your direction? 

10 Mr. Lail-d: I object to it on the ground 
he has already answered it. 

The Court: I will sustain the objection, 
It is already ansrwered. 

Q. Well, did any auton1obile pass you? 

Mr. Laird: I object on the s•aine ground. 
The Court: I will sustain the objection. 

( Addressing the witness) Did any automo-
20 bile meet you? , 

The Witness: I don't remember that. 

Q. Now, what part of the auto1nobile struck 
this lady? A. I don't know; probably the front 
part of it. 

Q. Y 011 say "probably the front part"? A. Sh,~ 
was going across fron1 the west to the east side of 
Grove Street there. 

Q. How do you know how she was crossing· the :m street? You did not see her, did you? A. Fro1n 
what I heard Mrs. Haines say before. 

Q. I see. But you did not see her prior to the 
accident, did you? A. No, I did not. 

Q. And she was , apparently crossing directly 
across the street, ahead of you, wasn't she? A. 
Well as she was saying-I did not see her. 

The Court : You say ahead of hiln? 
Mr. Seymour: In front of hin1, yes. 

40 
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The Witness : No, there was no one m 
front of 1ne. 

Q. Was there anyone in front of you? A. Not 
to 1ny know ledge. 

Q. Did you see anyone who came and started to 
pass across the sitreet behind you? A. No, not to 
my know ledge. 

Q. And you did not see anybody standing on the 
corner when you passed there? A. No, not when 
I passed there. 

Q. Did you see anyone around there walk fug at 
all? A. I don't remember. 

Q. You do not ren1ember that? A. No. It is 
so long ago, I cannot remember it. 

Q. And you do not know what part of the car 

10 

struck her at all, do you? · iO 

'fhe Court: That question has been an-
swered. 

Mr. Seymou1·: But he said, "Probably the 
front," sir. 

The Court : !-le said he did not. 

Q. You do not know what part struck her? 

The Court : Hes aid he did not. 

Redirect-examination by Mr. Laird: 

Q. Just one more question, Mr. Robbins. Is the 
intersection of Grove Street and Claren1ont Ave-
nue a built-up section? By that I mean are the 
houses close together or is it vacant property there'? 
A. Do you mean close 1to the corner? 

Q. I mean the general neighborhood in the sec-

, ZHJ 
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tion. A. It is: kind of a residential section. The 
houses are not close together. 

The Court: How far apart are the houses 
there? 

The Witness: Do you mean apart or fr-0u1 
the curb itself? 

10 The Court: No, apart. 

Q. How are they separated, one from the other'? 
A. Oh, anyw'heres fron1 fifteen feet more or less. 

1-IUGH SEERY, sworn in behalf of plaintiffs. 

Direct-examination by Mr. Laird: 

20 Q. Officer, you are connected with the Montclair 
Police Deparitment, are you not? A. Yes, sir. 

Q. And what was your job with the Police Dt~-
partment in Montclair on January 9, 1928? A. 
W e~l, Police Lieutenant at the desk. 

Q. On desk duty? A. Yes, sir. . 
Q. No,v, on the evening of January 9th, wa~ 

there a report made to you by one Nicholas Baker ·t 
A. Yes, sir. 

:~o Q .. And did you interview him at the time fol-
lowing this accident, on the evening .of January 

40 

9th? A. Yes, sir. . 
Q. Can you tell me at approximately what tinH~ 

you saw him? A. Well, to the best of my recol-
lection, it was around eight o'clock at night. 

Q. Now, -did you make any record of the state-
ments that he made to you at that time? A. Yes, 
sir. 

Q. Will you refer to your records, please, and 
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tell us what he said to you on that evening? A. 
( Consulting book) (Reading) : "On January 9, 
1928, statement of auto accident of · Nicholas Ba-
ker, of 293 Heywood Street, Orange, New Jersey; 
driver's license 565617; car license O-2969T, New 
Jersey. I was driving north on Grove Street 
about 7 :10 P. M. I slowed down on coming to 10 
the crossing at Claremont Avenue. I saw a woman 
srtepping frmn the curb on the northwest corner of 
Claremont Avenue, walking in an easterly direc-
tion-

Mr. Seymour: I think at this time I should 
. interpose an objection, unless it appears, by 
the testimony of the witness, that he is now 
reading a record as dictated by the driver. 
My recollection is he testified that the driver 
made a statement to him and that he made a 
record of it; and I think that, under the cir-
cumst 1ances, it ought to appear in his testi-
mony now-probably I am a little late-to 
the effect that he wrote this down as the dri-
ver told it to him; , otherwise it is going to be 
conclusions on his , part. 

The Court: vVhat is the fact about that, 
Mr. Seery? 

The Witness : As he made the staten1en t 
to me, I had written it down word for word. 

The Court : She was walking easterly? 
The Witness: ( Continuing reading) : 

"'vValking in an easterly direction on Clare-
mont Avenue. When she got to the center 
of Grove Street, she hesitated, and then 
started again and ·walked in front of my 
automobile. I struck her with my front 
bu1nper, about in the center, and -knocked 

40 
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her down. I stopped as quick as possible. 
The street was wet. I stopped in about eight 
or ten feet. I was going about twelve miles 
per hour at the time of the accident. I got 
out and put the woman in my taxicab, and 
took her to the Mountainside Hospital. The 
woman's name: Mrs. Thomas Haines of 30 
Oxford Street, Montclair. I did not blow my 
horn on cmning to the crossing as I slowed 
down.'" 

Q. Did he say anything else to you officer? A. 
Well, nothing more than jus-t his state1nent as h,~ 
gave it. 

The Court: That is the end of it? 
The Witness: Yes, sir. 
Mr. Laird : Is Nicholas Baker in court? 
( Spectator rises in the rear of the court 

roo1n.) 

Q. Can you identify this gentleman as being the 
man who made this statement to you (indicating 
the spectator)? A. Yes, sir. 

Oross-exarnination by ~Mr. Seymour: 

3() Q. Is this in your handwriting, Officer ( indical .-
ing statement previously read by the witness) ? A. 
Yes, sir. 

Q. Every word of it? A. Yes-, sir. 
Q. And it was all written as he dictated it? A. 

Yes, sir. 
Q. What? A. Yes, sir. 
Q. Was there anyone else present? A. I don't 

re1nember; I don't think so; I don't rernember, real-
~() ly. 
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Q. N,o-w, he told you what ti111e it was, 7 :10 P. 
M.? A. Yes, sir. 

Q. And that is what you wrote down? A. Yes, 
sir. 

Q. And everything else he told you you wrote it 
down as he told it to you? A. Right there in black 
and white as he told me; yes, sir. lo 

Q. And did you · write it down in his presence'? 
. A. Yes, sir. 

Q. And did you read it to him after you had writ-
ten it down? A. No. 

Q. Did you tell him what you had written down? 
A. No. 

Q. It was in the Montclair Police Station, was 
it not? A. Yes, sir. 

Q. And at about what time did you t.ake th,~ 
state1nent? A. I think, to the best of my recollec-
tion, it was around eight o'clock. 

Q. Now, this statement of January 9th, of vVil-
liam H. Grayson, the one that precedes this, that 
is also in your handwriting, is it not? A. I don't 
know, sir. 

Q. This is? A. (Examining) No, sir; this is 
not. 

Q. Isn't that your handwriting? A. No, sir. 
Q,. What tin1e did you go ·On duty that night'? 

A. Four o'clock in the afternoon. 
Q. And this was the firS't state111ent you took 

that day?" A. Yes, sir. 
· Q. What? A. Yes, sir. 
Q. And you did not take any other that day, 

did you? A. I don't remember. 
Q. Well, any state111ent you did take you would 

put in the book? A. Yes, sir. 
Q. Well, you did not take any otb.er statement, 

:w 

40 
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did you? A. Very evident there ain't, because if 
I did it would be there. 

Redirect-examination by NI r. Laird: 

Q. By the way, Officer, Mr. Baker was not under 
arrest at the time, was he? A. No, sir. 

Q. He came in voluntarily and made that re-
port? A. He came in voluntarily to make his 
statement of the accident. 

Recross-examination by Mr. Seymour: 

Q. He was not under arrest? A. No, sir. 
Q. Wasn't he locked up that night? A. Not 

that I r0emember of. 
Q. Wasn't he locked up while you were on duty·? 

A. Not that I ren1ember of. 
Q. What time did you go off duty? A. TwelYe 

o'clock. 
Q. Then you were on from four till twelve? A. 

Yes, sir. 
Q. Well, after he gave you this statement, did 

he leave the station house? A. I don't remember 
just what happened after that, whether he left or 
whether he did not. 

Q. You do not? A. No, sir. 
Q. Well, as the lieutenant in charge of the desk, 

you would have to make a record of his arrest if 
he had been arrested, wouldn 't you? A. Yes, sir-. 

Q. What? A. Yes, sir. 
Q. Wasn't he brought to the police station by 

the officer that you sent to the Mountainside Hos -
pital? A. I don't remember. 

Q. "r ell, do you remember sending an officer to 
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the Mountainside Hos,pital? A. I don't remember 
sir. 

Q. Well, your best recollection is that this f el-
low walked in without anybody and just told you 
this statement? A. To the best of my recollec-
tion, he came in and made a voluntary statement, 
as I remember it. 

Q. As the lieutenant in charge of the desk, are 
you in charge of the patrolmen who are on the 
same shift ·with you? A. Yes, sir. 

Q. And you do not know anything about a po-
lice1nan under you going to the Mountainside Hos-
pital? A. I don't re1nember what happened on 
January 9, 1928. It is a good ways off, and I have 
handled a lot of stuff since that time. 

Q. Well, then, how do you know that he was 
not under arrest? A. Well, I don't remember. 

Q. Well, you said he was not under arrest. A. 
Not that I know of; I don't remember. 

Q. Well, as the lieutenant at the desk, i~ he had 
been arrested you would have to 1nake a record in 
the book of it, wouldn't you? A. I certainly 
would. 

Q. And you do not re1nember whether you did 
that, do you? A. No, sir 1 I haven't got that rec-
ord book here. 

Q. But you are positive that every word that 
you have written down on that record he dictated 
to you that night, aren't you? A. I am positive; 
yes. 

Q. Why are you so positive about that? A. Be-
cause I remember him making the statement as I 
wrote it down. 

Q. But you do not remember placing ~im under• 
arrest or locking him up, do you? A. Did not 
place him under arrest. 

10 

40 
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Q. Was he put in a cell that night? A. I don't 
remember anything such. 

Q. Well, if he was arrested and placed in a . cell 
in the Montclair Police Station that night, on your 
shift, you do not remern.ber it, do you? A. I don't 
remember it. 

lO Q. But you do remen1ber it distinctly that you 

20 

wrote down word for word as he dictated it? A. 
Yes, I wrote it down as he dictated it. 

THO~IAS I-I. HAINES, one of the plaintiffs, 
called on behalf of plaintiffs. 

Mr. Laird: The doctor desires · to be af-
firmed. 

The Court: Why, Doctor? 
The vVitness : I think it is the manly way 

to say one will tell the truth. I object ,on 
religious grounds,. 

The Court: Well, a person must be sworn 
unless they say that they are conscientious-
ly scrupulous of taking an oath. 

The Witness : I am. 
The Court : If you say that, you may be 

::o affirmed. 

40 

( The witness was thereupon affirmed.) 

Direct- examination by jJ![ r. Laird: 

Q. Doctor, you are the husband of Helen Haines, 
who was injured in this automobile accident? A. 
Yes. 

Q. vVhat is your profession, Doctor? A. The 
practice of medicine. 
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Q. And do you specialize in any particular 
branch? A. Psychiatry. 

Q. You are not what is ordinarily termed an or-
thopedic surgeon or general practitioner, are you, 
Doctor? A. No, neither of those. 

Q. Now, when did you first learn that Mrs. 
Haines had been involved in an automobile acci-
dent? A. I cannot state the time by the watch 
but I do know that on that evening I came fron1 
New York, leaving Hoboken on a six o'clock train, 
and it was shortly after I arrived at my home, 30 
Oxford Street, that my neighbor informed me that 
she was in a dangerous condition at the Mountain-
side Hospital. 

Q. And did you go to the Mountainside Hospital, 
Doctor? A. I did. 

Q. Can you tell us approximately what time you 
arrived there? A. Putting those facts together, it 
n1ust have been between 7 :15 and 7 :45. 

Q. And did you see ~Irs. Haines on your arrival 
at the hospital? A. Shortly thereafter. 

Q. And will you describe, please, her condition 
as you then found it to be? A. She was under an 
anaesthetic, and Dr. Seidler was about through 
with his operation, closing the wound in the scalp. 

10 

rrhe Court: Dr. Seidler will be a witness? : ;:~u 
Mr. Laird: Yes, sir; at least I expect hirn 

to be here at two o'clock. He is operating 
this morning. 

<cl. And ,vill you give us your best r.ecollection 
as to what time she regained consciousnes !S? A. 
It is hard to answer that. I saw her several tin1es 

. during the evening. The last time was after mid-
night, I know. She was not herself then. rrhe re-

, ·IU 
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covery from the anaesthetic and the recovery -
Q. Now, Doctor, would the fact that she was 

given an anaesthetic before you arrived at the hos-
pital indicate that s:he had regained full conscious-
ness prior to your arrival at the hospital? A. Not 
by any means. 

Q. What would be the object of giving her an 
anaesthetic, Doctor, if she were already uncon-
scious? · A. It is not the practice of surgeons to 
operate on even unconscious human beings without 
an anaesthetic. 

Q. From your observations, made that evenit1g, 
can you tell us anything further about what her 
condition appeared to be, as far as the injuries 
were concerned? A. We were very much in the 
dark as to what fractures might have resulted. A 

20 serious scalp wound led to most serious apprehen-
sions as to cranial injuries. X-rays were taken 
during the evening. 

The Court: After you arrived? 
The Witness : Yes. There were no X-

rays before my arrival; there had been no 
time for that. 

Q. And did you see her the following day, Doc-
:~o tor? A. Yes. 

Q. Will you describe to us, please, what her con-
dition was then? A. She was suffering from pain 
and she was s,till-

Mr. Sey1nour: I object to the conclusion 
of the witness. I have no objection to hin1 
saying that she complained of pain, but I do 
not think that he ought to say that she suf-
fered from pain, because he is here in a dual 

4 o capacity: he is not only a plaintiff, and the 
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husband of the other plaintiff, but he is also 
qualifying as a doctor of medicine, and my 
objection, sir, is ,to his being both; in other 
words, he ought not to be Jekyll and Hyde 
at the same time. 

~rhe Court: I doubt if you can divorce his 
medical knowledge from his personal testi-
mony in this case. Expert know ledge may 
assist the observations of a person who has 
expert knowledge on the subject; and if the 
doctor knew, from observation, that she was 
suffering fro1n pain, I think he may testify 
to that. If there were real manifestation::,; 
of pain, I think he rnay state them. 

Mr. Laird: I will try to confine it, as far 
as I can, to what the Doctor observed. 

Q. Now, will you tell us please, Docto1:, what 
you observed about her condition the following 
day? A. She was in distress. 

Q. And was that evident from observation, Doc-
tor, that distress? A. Yes. 

Q. Now, will you tell us what there was, so that 
the jury may for1n its conclusions as to her con-
dition? A. Naturally, she was confined to bed. 
She could not 1nove herself about any more than 
she could the evening before. She was mentally 
trying to find out, trying to connect up with her 
past, prior to the accident. 

Mr. Seymour: We are in it again. 
'rhe Court: That will be stricken out. 
Mr. Laird: I will consent. 

10 

Q. Had any X-rays been taken at that time, Doc-
tor, when you sa-w her on the following day? A. 
Y 40 es. 

New Jersey State Library 
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Q. And did you yourself see the X-rays? A. 
Yes. 

Q. Now, will you tell us very frankly, Doctor, 
whether or not your experience as a physician 
qualifies you to read those X-ray plates? A. Not 
as an expert. 

Q. All right. 'l1hat is what we want. No,v, how 
long was :Mrs. I-Iaines confined to he1· bed in the 
hospital? A. She was in the hospital until Feb-
ruary 25th, and she was on her feet very little 
during that time~simply experin1ental walking to 
ascertain her ability to get into an automobile and 
get to her home. 

Q. And can you tell us how near the end of her 
stay it was that she was able to take those experi-
mental steps? A. Just to the best of my recollec-
tion, a \Yeek or ten days prior to Felwuary 25th, I 
should guess. 

Q. Now, you say on February 25th she was taken 
hon1e, that is correct, is it not? A. To the bes~ 
of n1y knowledge, that is the day. 

Q. And what was her condition at that tiine? 
A. She was very doubtful about her ability to trust 
herself one hundred feet. 

Mr. Sey1nour: I ask that that be stricken 
out. 

The Court: It will be stricken out. 

Q. Did she con1plain of any pain at that time, 
Doctor? A. Yes. 

Q. And where did she con1plain of pain, if you 
recollect? A. Pains in her back; pains upon the 
use of her leg. 

Q. Now, what was the condit1on of her health, 
Doctor, prior to the accident? A. Very good. 
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Q. And what have you to say as to the condition 
of her ·health today, by comparison? A. She has 
spells of dizziness; she has backaches, and she has 
a liability to turn her ankle. 

Q. And have you, Doctor, made any tests, I mean 
from a medical standpoint as to the condition of 
her nervous system? 1 () 

Mr. Seymour: I object to the doctor tes-
tifying as to what he did as a physician. I 
do not understand that he was offered here 
as a n1edical expert. I und,erstood he ··was 
offered as one of the plaintiffs, and I submit 
sir, that if the doctor ~ is going to qualify 
now as an expert, I think I ought to · have a 
right to cross--examine him to find out if he 
is an expert. 

The Court: Yes, you may do that. 
Mr. Laird: I have no objection. 

By Mr. Seymour: 

Q. Where is your office, Doctor? A. 471 Park 
Avenue, New York City. 

Q. Are you a licensed physician in the State of 
.New Jersey? A. No. 

Q. Have you ever practiced medicine in New 
J ers ~y? A. No. 

By Jlllr. Lai rd : 

Q. Now, doctor, will you tell us whether or not. 
you made any tests of your wife's nervous syste1n? 

Mr. Seyn1our: Now, I object to that. 'rhe 
witness himself has- testified that he is not 
legally qualified to practice medicine in N e,v 
Jersey, and I do not think h~ can be heard 
to testify n1edically in this case. 

l: 

ao 
l • • 
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The Court: I, at many times, when I was 
at the bar, called fro1n New York experts 
who examined clients, and, many thnes, de-
fendants, when I was a Prosecutor, in New 
Jersey, and had them make examinations iu 
New Jersey. I never unders ,tood that they 
would be disqualified from testifying simply 
because they were not admitted in New J er-
sey, if ,they were qualified for the branches 
to which they testified in the state in which 
they were legally qualified. 

Mr. Seymour: I appreciate that, sir. I 
can understand how this doctor might hav(~ 
taken a patient in New York-we will say 
that he is ad1nitted in New York-and he 
might have done something in New York, 
and the doctor would be qualified-

The Court: Suppose he had made his ex· 
an1ination in New Jersey. Would he be dis-
qualified? 

Mr. Seymour: I respectfully urge, sir, he 
is not competent to testify to any examina-
tion n1ade in New Jersey. 

11he Court : Of his own family, of his own 
wife? 

Mr. Seymour : Yes, sir. I do not think the 
law makes any distinction whether the doc-
tor doctors his wife or anybody else, and 
I object. 

The Court: The objection will be overrul-
ed. 

Defendants' counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
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By_ Mr. Laird: 

Q. Doctor, you are a licensed, practicing physi-
cian in the State of New York? A. Yes. 

The Court: Suppose, Doctor, you explain 
to us what you mean when you say that you 
make a specialty of psychiatry-what does 
that include? 

Mr. Laird: I am going to elin1inate any 
difficulty ~long this line, because on reflec-
tion I have concluded that perhaps the in-
terest which the doctor would have in his 
own wife, as distinguished from a doctor ex-
amining an outside patient, would make it 
advi 1sable for me to eliminate the medical 
questions. 

10 

The Court : I think that is a very ··wise ~O 
conclusion. 

Q. Now, Doctor, were there any expenses con-
nected with your wife's stay at the ~Iountainside 
Hospital? A. Yes. 

Q. Can you tell us, Doctor, from n1e1nory, the 
Mountainside Hospital bill? A. No. 

Q. What have you that you can use to refresh 
your recollection on that subject? A. Cancelled 
checkis. 

Q. Have you those with you? A. No. 
Q. Were any medical bills rendered, Doctor, 111 

this matter? A. No. 
Q. Now, will you explain to us whether or not 

you ascertained from Dr. Seidler and Dr. Nikola 
wliat a reasonable charge for their services would 
be? 

Mr. Seymour: There isn't any testimony 

30 
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insofar as what their services were. I ob-
ject to that. 

Mr. Laird: I cannot prove it all at once. 

Q. (Read.) 

The Court: The objection will be sustain-
ed, because the question involves obtaining 
the information from someone else. Of 

. cou1·se, if he knows what services they ren-
dered, and he knows what the . reasonable 
value of those services. would be worth, as 
I suggested a while ago, I suppose we can-
not divorce him from hiis expert knowledge 
on those subjects, if that be a 1natter of ex-
pert knowledge, fron1 his- personality as a 
plaintiff in this case. 

Q. Doctor, can you tell us, please, what treat-
ments were rendered to your wife and what services 
were rendered to her by Dr. Seidler? 

The Court : Isn't Dr. Seidler going to be 
a witness? 

Mr. Laird: I expect to call hi1n, but I can-
not guarantee his appearance. ·· 

The Court: Well, now it is ahnost one- o'-
clock, and you will know by two o'clock? 

Mr. Laird: Yes, sir. 
':rhe Court: Then if you have to do that 

witli this- witness, you may recall him, but 
I think your conclusion in the other matter 
would be a wise one in this respect. The 
doctor's interest in this . matter-

Mr. Laird: . Perhaps your Honor is right. 
Mr. Seymour: I was going to suggest, sir, 

if you will permit rne, that if it develops that 
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Mr. Laird cannot get his doctor, he can re-
call this witness. 

Mr. Laird: Dr. Nikola, who is, the ortho-
pedic specialist, I know I cannot get. He 
has informed us that he is engaged this after-
noon in a matter which will prevent his ap-
pearance. He says he ·would be very glad to 
c01ne tomorrow 1norning, but I fear that wiJl 
be too late. So n1ay I a:sk this witness with 
reference to the services by Dr. Nikola? 

Mr. Seymour : Yes. 
At one o'clock P. M. the court takes a re-

cess until two o'clock P. M. 

AFTER RECESS. 

THO~IAS H. HAINES resumes the stand. 

Direct-examination (continued) by Mr. Laird: 

Q. Can you tell us, Doctor, what services Dr. 
Nikola rendered to your wife? A. Dr. Nikola was 
really put in charge of the case after the operation 
by Dr. Seidler. It was a case of serious bone in-
jury which came to hi 1s depart1nent of medicine, 

10 

surgery. , ,:W 
Q. And just what did he do for her? A. H<~ 

placed her in bed; he arranged the lifting appara-
tus that was described this morning; he nieasur ·· 
ed her for a belt, and had the belt applied; he put 
the foot in a loose case to prevent the toe dropping, 
which was very likely to happen if she flexed her 
muscles of h'er foot. 

Q. And how frequently did Dr. Nikola see Mrs. 
Haines, if you kno"\Y? A. Daily, I ··believe, while 
she was in the hospital. 4 0 
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Q. That was January 9th to February 25th? A. 
Yes. 

Q. And did he treat her at any time after she 
returned to her h01ne from the hospital? A. Yes. 

Q. And can you tell us how frequently? A. 
Probably twice a week for two months, and there 

lO was physio-therapy being administered under his 
direction in that time. 

Q. What kind of treatmenet did that consist of, 
physio-therapy? A. l\iiassage and electric light 
therapy. 

Q. Who is Edith Gustafson? A. 'l"'he physio-
therapist. 

Q. And did she treat Mrs. Haines? A. Both in 
the hospital and at horne. 

Q. And do you know the amount of her charges, 
· 20 the total? A. No. I haven 't that data in my 

head; I don't carry my accounts around. 
Q. Now, you, at the request of the counsel for 

the defendants, sub1nitted certain answers to cer-
tain questions, did you not? A. Yes. 

Q. I will ask you to glance at these questions 
and answers, and see if you can refresh your rec-
ollection as to the ite1n involved in the hospital 
expense (handing witness document). A. (Ex-

:to a mining) The first ite1n? 
Q. The first item. A. For room and board, seven 

weeks at the hospital, for board of nurses at hospi-
tal, for use of operating room. 

Q. Well, now, give us the amounts of the hos-
pital bill itself as a single item, Doctor. A. I don't 
remember the costs per day of the room. 

By the Court: 
Q. He has asked you to give the total bill. A. 

l O I cannot do it. It is not here. 
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Q. Cannot y,ou give us the total of the hospital 
bill? A. The total of the hospital bill? 

Q. That is what he asked you. A. $645.25. 

By Mr. Laird: 

Q. And what was the bill for nurses at the ,hos-
pital? A. For services of nurses, $485. I am not 
sure whether that includes their maintenance or 
not. 

Q. Well, assun1ing that it does, Doctor. Now, 
can you tell us how 1nuch you paid for a practical 
nurse at hmne after Mrs. Haines returned from the 
hospital? A. $805; twenty-three weeks' service 
and 1naintenance. 

r:rhe Court: That is at $25 a week? 
The vVitness : $25 was her wage, and I 

estimated $10 a week for maintenance. 

Q. Now, D,octor, I hold in 1ny hand s·ome checks 
which appear to be signed by Mrs. Haines, an(l 
1nade to the order of Edith Gustafson. I under-
stand-I hope you will pardon me for leading a 
little, ~Ir. Sey1nour, just to shorten it-that these 
are in pay1nent for services rendered by a 1na,sseuse, 
is that right? Edith Gustafson was a masseuse? 
A. She was administering the physio-therapy and, 
as far as I know, anything that was paid to her 
was paid to her for such services. 

Q. Now, did you supply the money which went 
to pay these bills which are paid by Mrs. Haines' 
checks? A. I did. 

The Court: Suppose you show them to Mr. 
Sey1nour. There may be no objection. Are 
they all to Edith Gust ,afson? 

Mr. Laird: Yes, sir; all of those checks. 

lO 

:w 
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Mr. Seymour: I will not object to their 
being offered, sir, subject to the fact that they 
are going to be connect ,ed up; or, in other 
words, that he is going to be able to testify 
that they were used for this particular pur-
pose. I think it is a fact that should be 
brought out by the primary plaintiff, because 
they are checks of hers and not of this wit-
ness. 

~Ir. Laird: Yes, but he says he supplied 
th e 111oney wlth which they were paid. 

The Court : Will the other plaintiff be 
here again? 

Mr. Laird: Yes, sir. 
The Court .: Then I think it will be per-

fectly sin1ple to connect · the1n up. 
20 ~Ir. Laird: I offer these checks, then. 

40 

The Court : They may be marked for iden-
tification. 

Mr. Laird: They total $103. 
( Checks referred to are marked, as one 

exhibit, P-1 for identification). 

Q. Were any surr18 paid to Edith Gustaf ,son in 
addition to the an1ounts indicated by those checks 
of Mrs. Haines? A. I presume there were. I 
don 't know the relationship between the sum total 
of those checks and the amount paid, as on the 
staten1ent .. 

Q. You have no independent recollection of pay-
ing her yourself anything in addition, then? A. I 
think I did. 

Q. But you do not recall the an1ount, is that it? 
A. That state1nent was made out with all the data 
on hand at home. 
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Q. Then I call your attention to Item 6, which 
is listed for physio-therapeutic treatments. 

Mr. Seyn1mir: Now if your Honor please, I 
object to that, for the purpose now of attack-
ing the credibility of his own witness, be-
cause Answer 6 here is an a1nount that is 
entirely different than an amount that he of- 1 O 
fers in his checks. Now he wants his wit-
ness to testify to $103, and now he is show-
ing hhn what he swore to in his interroga-
tories, to have him ,swear to a different 
amount. 

Mr. Laird: I think counsel misapprehends. 
'rhe Court: I do not think it is objection-

able for that reason. The doubt I have 
about it is whether it is a proper men1oran-
dum, made up for purposes of the case. How-
ever, there see1ns to be no objection on that 
ground, and if that be all the objection, it 
may be used. 

Mr. Sey1nour: I won't urge that objection. 
'rhe Court: I notice you did not when the 

other items were spoken about j and if you 
do not object as to that-

Mr. Seyn1our: I will withdra ·w the objec-
tion. 

Q. Referring to Item 6 for physio-therapeutic 
treatn1ent, the total ainount that you calculated 
was spent on that was the sun1 of $135, was it not ·t 

Mr. Sey1nour: The witness is wsk:ed to caJ-
culate on what he paid as an ele1nent of 
damage. 

The Court: I think that makes the ques-
tion leading, if he is using that as a memo- 4 O 
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randum to refresh his- recollection. 
Mr. Laird: I will withdraw the question. 

It is too small an item to bother about. 

Q. Now, Doctor, will you please tell us if you 
have noticed any difference in the physical condi-
tion of Mr,s. Haines at the present tilne, from the 
way she was prior to this accident? A. I thought 
I answered such question before the recess. Shall 
I repeat? 

The Court: You s-aid her health was very 
good before, ad since that tilne she had spells 
of dizziness and backaches, and liability to 
turn her ankle. 

Mr. Laird: That i1s right; he has covered 
that. 

Cross-examination by Mr. Seymoiw: 

Q. Were you home when word came to the house 
that your wife had been in an accident? A. I wa~ 
at home when I received word that she had been 
in an accident. 

Q. And do you 1-;emember what tilne that was? 
A. I stated this morning-I beg your pardon-jt 
was shortly after my return to the house from a 

30 train due to arrive at Montclair at 6 :27, as I recol-
lect the time. 

40 

Q. And did you walk home from the station that 
night? A. Yes. 

Q. And do you know about how long it takes 
you to walk home? A. About twelve minutes. 

Q. And you do not r,ecall as- to whether or not 
the train was on time or late that night, do you? 
A. No. 
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Q. And the train was due at 6 :27? A. That is 
my recollection of the schedule. 

Q. Then you were in the house when word came 
that your wife had been in an accident, is that 
right? A. Yes. 

Q. And that she was over at the Mountainside 
Hospital? A. Technically, I was in the house 
when I was asked to go to a neighbor's, and it was 
at the neighbor's that I learned that she had been 
in an accident. 

Q. And you i1nmediately went to the hospital, 
did you not? A. Yes. 

Q. And you do not recall what time you reached 
the hospital, do you? A. No. 

Q. Did you go by autmnobile or did you walk? 
A. I walked or ran; I think I ran most of the 
way. 

Q. And do you know how long it took you to do 
that, to get from your house to the hospital? A. 
It is very close by; it is four or five blocks. 

Q. And when you came there Dr. Seidler was 
cmnpleting the suturing of this wound to the scalp, 
·wasn't he? A. 'rhat was what I found to be the 
case when I got adn1itted to the operating room. 

Q. And you say that your wiifie was under an 
anaesthetic? A. I believe so. 

Q. I-low do you know 1she was? A. Only 1ny ol-
factory sense : 

Q. Well, what anaesthetic was it, ether? A. 
Ether. 

Q. There is always a s1nell of ether around hos-
pitals and surgical rooms, isn't there? A. True. 

Q. You do not know of your own knowledge 
,vhether or not Dr. Seidler had given her ether as 
an anaesthetic, do you? A. No, I was not there. 

Q. Did she speak to you at all? A. No. 

10 
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Q. Did you speak to her? A. No. 
Q. Now, after the next day or so, you saw her 

in the ho,spital, did you not? A. ;r saw her the 
next day, and saw her several times that even-
ing. 

Q. Was it you that engaged the services of Dr. 
Nicola? A. No ; I did not engage the services of 
any doctors. 

Q. Well, was Dr. Nicola on the stiaff or in the 
service of Niountainside Hospital at that time? A. 
I believe so. 

Q. Does he specialize in any kind of medical 
practice or surgical practice? A. He does. 

Q. What is it? A. Orthopedic surgery. 
Q. An orthopedic surgeon. And he was the man 

that was in charge of your ,vife 's 0ase, ·was he? A. 
~O Practically so, after the operation. 

Q. Well, what -operation was that? A. The op-
eration performed by Dr. Seidler. 

The Court : He asked what that was. 
The Witness : Cleansing the wound, and 

putting in di,ainage and sewing it up. 

Q. Well, didn't he sew or ·sutu1·e the cut in the 
scalp at that time? A. That is what I am speak-

;~() ing of. 

40 

Q. He was completing that when you caine in, 
wasn't he? A. He was. 

Q. You say that he sutured the wound, and se"\v-
ed it again, and left di,ains • in it? A. H·e did. 

Q. He left drains in the wound to the scalp? A. 
I believe so. 

I 

Q. Well, you are a medical doctor and one of 
the plaintiffs. Do you know whether or not he 
sutured that scalp wound and left drains in it? 
A. It is my impression that he did. 
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Q.. Do you know? Have you any know ledge of 
it? A. I do not. 

Q. What? A. I a1n telling you the best of n1y 
knowledge. 

Q. Well, were you there when he was completing 
the operation, as you call it? A. The operation 
was just about c01npleted when I got to the roon1. 

Q. Well, he had not . bandaged the head after 
the operation, had he, at that time? A. No. 

Q. The head ·w:as open, no bandages on it, were 
there? A. No bandage at the moment I entered 
the roon1, I believe. 

Q. You saw the wound, did you not? A. I did. 
Q. And he stayed on the case how long, I mean 

Dr. Seidler? A. He looked iu on her every day 
for seve1·al days; I cannot tell you when he -s1top-
ped. lt was the healing of this wound, the scalp 
injury, which was his special interest. 

Q. Well, there wasn't ?,nything necessary to be 
done after the suturing or stitching, was there, to 
the wound in the head? A. Not unless it was the 
drain taken out. 

Q. Well, if there were drains put in, the drains 
were taken out, weren't they? A. They certainly 
were. 

Q. But, so far as your knowledge goes, you don't 
know whether the1·e were drains in the1·e or not, 
do you? A. I have said I do not. 

Q. You don't know. And in your direct exaini -
nation you ·s1aid that your wife at that tilne was 
under an anaesthetic, did you not? A. It was my 
in1pression that she was. 

Q. Well, then you testified in direct from your 
impres ,sion and not from your knowledge of the 
fact, did you? A. How could it be 'n1y knmvledge 
of fact? 

10 
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Q. Do not argue with me, please. 

The Court : Read the question. 

Q. ( Read. ) A. I dtid. 
Q. Now, you made up these answers to interro-

gatories which you ,swore to, did you not ( handing 
witness document )-I will withdraw that ques-

.10 tion. I hand you a paper and ask you if that is 
your signature. A. (Examining) That is. 

Q. Did you sign that in the presence of a no-
tary public and swear to the truth of what is in 
that pa per? A. Yes. 

Q. And at that tilne you said that the hospital 
bill was $645.25. Have you any bill from the hos-
pital? A. I had a good many bills from the hospi-
tal. 

20 Q. Have you any of them ,vith you? A. No. 
Q. And have you any check here which woulu 

show what you paid the hospiital? A. No. 
Q. Do you keep any books of account? A. My 

check book is my principal account book. 
Q. Well, all your disburs-e1nents go through your 

check book, is that right? A. No, that is not so. 
Q. Well, do you keep any other books of account 

other than a check book? A. No-a cash book. 
Q. vVell, is the cash book that you keep, is that :m a daily record of the items <?f cash received and dis 

bursed? A. No, it is hardly worthy of the name. 
Q. Have you anything to corroborate this $645.- · 

25 as paid to the Mountainside Hospital, with you? 
A. Cancelled checks of mine possibly will figure 
up to the amount. 

Q·. And there are such cancelled checks, are there 
not? A. There are. 

Q. And you have not brought those checks- along 
111 ·with you? A. I have not. 
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Q. You knew this case was on, did you not? A. 
Yes. 

Q. You have been sitting around here two or 
three days, waiting for this case, haven't you? A. 
Yes. I think that figures up just about that 
an1ount of ti1ne that I waited for it. 

Q. Now, you also put down here, for services of 
nurses from January 9, 1928, to February 5, 1928, 
inclusive, $485. Who were those nurses? A. The 
name of one ·was Smith; I cannot recall the name 
of the other at the moment. 

Q. Did you · pay them by check? A. I did. 
Q. And have you any bill from then1 as, to what 

you paid them? A. No. 
Q. Did they give you any bills for their services? 

A. No. 
Q. How 1nany weeks did they work for this $485? 

A. Through the tin1e of the hospital residence, ap-
proximately seven weeks; one of the1n four weeks, 
I think, a day and a night nurse. 

Q. Well, which one worked four weeks? A. I 
believe it was Miss Smith. 

Q. And how 1nuch per week did she receive? A. 
She received $49 a week. 

Q. And the other one, what was her name, do 
you remember? A. I do not. 

Q. Do you reme1nber what you paid her? A. 
The same amount. 

Q. $49 a. week? A. Yes. 
Q. Did you pay them together or did you pay 

them separately? A. Separately. . 
Q. And you have here, for medical and surgical 

services, $1,150. 'ro whom was that paid? A. 
May I ren1ark about the payment? 

Q. I wish you would fl nswer the question. I am 
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going to ask the Court to instruct the witness-I 
am trying to save time. A. You asked me if I had 
any bills from these nurses. I have cancelled 
checks fro111 those nurses. 

Q. And those checks ,aren't with you, are they? 
A. No. 

Q. You did not bring them? A. No. 
Q. Now, you have an ite111 here for medical ser-

vices, $1,150. To whon1 ,vas that $1,150 paid? A. 
'rhat has not been paid. 

Q. Have you a bill for it? A. No. 
(~. Well, to whon1 is it owed? A. In my no -

tion, it is owed to the surgeon and to the physicians 
who treated 1ny ·wife. 

Q. What is the narne of the surgeon? A. Seid-
ler is one, Nicola is another. 

Q. How 1nuch do you owe Dr. Seidler? A. I 
estimate about $300. 

Q. How 1nuch has Dr. Seidler ever asked you 
for? A. Nothing. 

Q. Did you s,peak to him about what you owed 
him? A. No. 

Q. You did not ask him at all, did you? A. No, 
not personally; he has been -asked for me. 

Q. Well, you personally have not asked Dr. 
Seidler how 1nuch he wants for his services, have 
you? A. No. 

Q. So that when you said $300 for Dr. Seidler, 
that is a 1natter also of your presumption, isn't it? 
A. Yes. 

Q. Now, about the $850, which is the balance of 
this item, is that supposed to be due to Dr. Nico-
la? A. About $700. 

Q. About $700. vVere there other doctors, too? 
·A. Ye,s. 
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Q. All l'ight. Who is the other doctor? A. Dr. 
Kirkwood. 

Q. And did he also attend your wife while she 
was in the hospital? A. Yes. 

Q. vvriiat did he do? A. He is a neurologist. 
Q. And did he give her any treatn1ent, surgical 

treatment? A. He was in consultation on the 
· lameness of her foot. 

Q. And you think that you owe him $150, is that 
right? A. Yes. 

Q. I-las Dr. Kirkwood ever asked you for any 
1noney or any pay? A. No. 

Q. Has Dr. Nicola ever asked you for any money 
or any pay? A. No. 

Q. Well, then, when you swore on September 
7th to these interrogatories and put down $1,150 
for medical and surgical services, that was an 
amount that you fixed in your n1ind, without any-
one giving you any bills of any kind, is that right? 
A. 'fhat is approxi1nately correct. 

Q. Now, we have another ite1n: for practical 
nurse and maintenance, twenty-three weeks, $805. 
What is her nan1e? A. Sheldon. 

Q. What is her first? A. I think it is Annie. 
Q. vVell, she lived in your house for twenty-

three weeks, did she not? A. Yes. 
Q. Day and night; and you think her first name 

is Annie? A. I believe it wa ,s. 
Q. You paid her $25 a week, did you? A. Yes. 
Q. Well, to whon1 did you pay $10 a week board 

for her while she was in your house? A. We board-
ed her. 

Q. You boarded her yourself, didn't you? A. 
Yes. 

Q. And you put down here that it cost you $10 
40 
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a week to feed this practical nurse, is that right? 
A. That was. 

Q. You and your wife were living in the house 
at the tiine, weren't you? A. I think we paid the 
hospital more than that for the board of nurses in 
the hospital. 

Q. W·ell, because you paid the hospital n1ore 
than that for board, you thought that you were en -
titled to charge $10 a week for the board of this 
practical nurse, didn't you? A. It certainly cost 
us to keep her. 

Q. I am not asking you what it cost you. That 
is the reason you 1nade the charge, isn't it? A. 
Because it cos,t us-because we 1nade outlays there. 

Q. It cost you $10 a week to board this won1an? 
A. Naturally we had to estimate that. 

Q. Tell me ·what the cost is. How do you make 
it up? A. Do you expect me to make up how I 
estimate? 

Q. No, you said H cost you that. A. I estimat-
ed it cost us that. 

Q. That is an estin1ated cost? A. Yes. 
Q. You did not charge any rent against her, did 

you? A. People who board don't pay for rent. 
Q. Doesn't board include rent? A. Yes; a per-

son who is boarding has expenses for rent. 
Q. So if you board somewheres you pay rent in 

addition to your board? A. I mean just the other 
way about : a man who pays board pays the person 
with whom he boards for the rent, for his 1 propor-
tionate share for the use of the house. 

Q. In this $10 per week that you charged for 
maintenance, how much of that did you allocate 
for rent of the hous-e that she used? A. I couldn't 
tell you. 
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Q. Well, do you n1ean to say it cost you $10 a 
week for the food that that practical nurse ate? A. 
I 1nean to say $10 covered approximately what it 
cost us per week to have her with us, in addition 
to her salary. 

Q. Is she a nurse? A. She is a practical nurse. 
Q. What experience has she had in nursing? A. 

I couldn't tell you. 
Q. Who engaged her, you? A. My wife engag-

ed her. 
Q. Your wife engaged her. And do you kno,v 

from your know ledge as to whether or not she had 
any nursing experience before she came to your 
wife? A. I never knew her before. 

Q. vVell, did you ascertain or n1ake any inquiry 
as to what she had done prior to the time she caine 
to your house, in the way of nursing? A. She was 
rec01nmended by a physician for whom she had 
,vorked. 

Q. And the physio-therapeutic treatments, Miss 
Gustafson, you did not engage her either, did you? 
A. She was in the servi0e of the patient at the hos-
pital. I selected her no more than I selected the 
physicians. 

Q. And you were not present when she gave your 
wife these treatment ,s, were you? A. I think I 
have been in and out sometimes when they were be-
ing given; I am not sure. 

Q. Well, from your know ledge do you know how 
many treatments she did give to your wife? A. I 
haven't that knowledge available at the present 1no-
ment. 

Q. But that knowledge is in existence, isn't it? 
A. I think we can ascertain the number of treat-
ments fro1n the hospital bills, and fro1n lier bills, 
or the checks paid to her. 

10 

20 

30 

40 



10 

88 

'l.'homas 11. H aines-Oross. 

Q. All right. Now, No. 7. You have here for 
extra help during the year since nur ,se was dis-
charged, $1,040. Was that extra help one person? 
A. No. 

Q. More than one pers ,on? A. There is, of ne-
cessity, a decidedly intangible element in such an 
estimate. 

Q. Well, are all your figures intangible? A. 
Indeed they are not. 

Q. Or are son1e of then1 concrete ·? A. 'rhey are 
not intangible. Everyone of the items , you have 
discussed so far, excepting that concerning physi-
cian 's •services, down to this one, I ·believe are ac -
tually surnmations of pay1nents made by check. 
There is no reason ,vhy the checks are not here and 
available to the Court, except I haven't been asked 

20 to bring them. 
Q. But all of these figures you have here are the 

computations from :figures that are actually in ex-
istence, are they? . A. Those iten1s of whjch I have 
just now spoken are. 

The Court: I think what Mr. Seyn1our re-
fers especially to now is this iten1 of extra 
help, $1,040. 

The ,vitness: That comprises · a nu111ber 
::o of days of labor, a nu111ber of persons in to 

help get and serve dinner; a number of 
tilnes, when, on account of the change in n1y 
wife's condition and her ability to 111anage 
the house, we have taken guests out to din-
ner instead of having them at home. 

Q. Then, if since the accident you and your wife 
have taken your guests out to eat, on your invita-
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tion and at your expense, that, too, is in this $1,040, 
is it? 

1\1:r. Laird: I object, on the ground that 
there has been no claim made in this case for 
any additional expense other than a charge 
of $2 a week. 

The Court: That is true, and it is not an 
element of damage in this case, but I expeet, 
on the subject of those things which have 
been proven and claimed as damages, coun-
sel has a right to c1·os,s exan1ine upon these 
other ite1ns as indicating the accu1·acy of 
those ite1ns which you do claim and which 
have been proven. That is the only ground, 
of course. 

1\iir.' Laird: I have no objection, of course, 
to going into these 1natters, except that it 
does not appear 1naterial to me. 

'fhe Court: It takes a lot of time, but I 
think it is not ilnprope1· if counsel thinks 
they n1ay be in1portant, any of these itenrn 
you claim, that is, the item for medical ser-
Yices, $1,150, or this item for extra help, $1,-
040, as da111ages in this case. 

M1·. Seyinour: I think this whole list, sit, 
is clain1ed as da1nage. It n1ay not be in the 
testimony but it is in the pleadings. 

The Court : Well, if counsel will say now 
that he does not clain1 them, I think that 
will settle that proposition. 

Mr. Laird: I have made no clahn for then1. 
All the witnesses who testified to damage 
have been on the stand, and no 1nention has 
been made of those items other than by Mr. 
Haines. 

10 

The Court: So that you mean to say, at 40 
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the close of this case, you will not claim them 
as elements of dan1age? 

Mr. Laird: I ain a little bit uncertain in 
n1y own mind with reference to these phy-
sician's bills. Now, it is true that the doc-
tors have not, as a matter of professional 
courtesy, dernanded pay1nent; but, as I say, 
I a1n somewhat concerned in my own mind 
as to whether or not the reasonaole value of 
their services is not a proper element of dam-
age, regardless of that feature. Now, I will 
be very glad to be guided by the Court in 
that matter, if I rnay be privileged to call 
on the Court for assistance, because frankly 
I do not know. 

The Court : I think Mrs. Haines' explana-
tion of that is a complete answer to your 
suggestion: that is, that there is- a profes-
sional courtesy existing between physicians 
which ·would n1ake it quite improper for one 
physician to render a bill against the other ; 
and against this should be an obligation of 
the doctor. Of course, the fact that he has 
not paid it would make no difference; but 
unless this would be an obligation of the doc-
tor, aside from this law suit, and he woulrl 
be obliged to pay these bills if it were not 
for this law suit, then of course they are not 
a proper element of damage in the case. 

Mr. Laird: When I opened the case I ex-
plained, as I thought, the situation fully, to 
the Court and jury, but, at the same time, 
does your Honor not feel that if the plaintiff 
in this case were to have a recovery, that 
there would be an obligation on the part of 
~{r. Haines to make payment out of a sun1 



91 

Thomas H. H aines-Oross. · 

awarded him for the doctors for their ser-
vices? 

The Court: Well, if he feels a moral obli-
gation, all right; but it must be more than 
the moral obligation, it must be a legal ob-
ligation. 

Mr. Laird: That is where the doubt arises 
in my mind. 

The Court: I think it must be a lgeal ol,-
ligation. 

Mr. Laird: Then I will say at this time J 
will withdraw any claim for them. 

By Jl!lr. Seymour: 

Q. Before I leave Item 7: Have you any record, 

10 

that you can produce here, as to the names of the 
persons whom you hired, and the amount that you ~() 
paid to these different persons ', 1naking up this to-
tal of $1,040? A. No, that constitutes the intan-
gibility of that item. Those items were paid out 
of one's pocket. Day's wages were. so paid, gener-
ally. 

'l'he Court: I understand that is with-
drawn also, Mr. Seymour, because that 
stands in the san1e situation as the doctors' 
bills. 

Mr. Seymour: I hate to waste the tim~. 
I am going to try to get along a little faster 
than I have been. 

The Court: I see nothing to this case, if 
we cannot conclude it by four o'clock, but. 
for us to go over until Monday of next week. 

Q. 'l'here is one item here I will ask you about 

:w 

Mr. Laird: If I may address the Court 4 O 
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on this subject: If that were possible, it 
would be a great assistance to me, because 
I can get Dr. Nicola here, and I cannot get 
hi1n here today, and I am seriously e1nbar-
rassed by his absence. 

lVIr. Seymour: 'fhe reason for going into 
it with any exactitude of this witness was 
fm· the purpose of affecting his credibility. 

The Court: I assu1ned that was so. 

Q. One 1nore item I will ask you about. You 
have Iten1 8 down here: "The loss of tin1e from my 
business on account of the accident and injury to 
my wife, January 9, 1928-$2,475." Have you any 
records showing the $2,475? A. No man can esti-
1nate ,vhat he would have 1nade in his business if 
he had been the1·e. 

1'he Court: But you have estin1ated it. 

Q. But you have sworn to $2,475. How did you 
estimate that? A. Roughly, it was two or three 
months ' time-that fraction of a year's absence. 

MARY WI-IALEN sworn in behalf of plaintiffs. 

Direct-examination by Mr. Laird: 

Q. Miss Whalen, you are en1ployed where? A. 
Mountainside Hospital. 

Q. And what are your duties at that institution? 
A. My duties? 

Q. Yes. A. Well, we take histories of all pri-
vate patients. 

The Court : Historian, are you? 
The Witnes •s : Yes. 
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Q. And have you produced, under subpoena, the 
hospital records of the case of Helen Haines? A. 
I have. 

Q. And have you also produced the X-ray photo-
graphs of her case? A. All but one. 

Q. One X-ray is missing, as I undersitand it. A. 
Yes. 

Q. And did you make an effort to locate that one 
X-ray? A. Yes, they searched for quite a time. 

Q. And this X-ray envelope, with these two 
plates-, that I hold in my hand, are the X-rays pro-
duced by you under this subpoena? A. Yes, sir. 

Q. And this other booklet that I hold in my hand 
1s the hospital record? A. Yes, sir. 

Mr. Laird: I ask to have those marked 
for identification. 

The Court : They will be. 
( Envelope referred to is marked Exhibit 

P-2 for identification.) 
( Hospital record referred to is 1narked 

Exhibit P-3 for identification.) 

Q. I also find, in the packet with the hospital 
reports, a bill directed to Mrs. Helen I-Iaines fr01n 
the Mountainside I-Iospital. Was that also pro-
duced by you with this record? •A. Yes. 

Q. And do you know whether the ainount of that 
bill, as is indicated here, has been paid, according 
to the records? A. It has been paid. 

Mr. Laird: Any objection to the offer of 
this bill, Mr. Sey1nour? 

The Court: Is it in the same amount? 
Mr. Laird: The figure is $620.25. 
Mr. Seymour: No objection. 
Mr. Laird: I will offer that. 

/ 

]() 
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( Bill referred to is received in evidence 
and marked Exhibit P-4.) 

Cross-examination by J.lfr. Seymour: 

Q. These records that you have produced, they 
are not records which are in your personal posses-

] U sion, are they? A. No, they are not. 

20 

30 

-10 

Q. You had to ask someone else for the X-rays, 
didn't you? A. Yes-; that is separate depart-
ment. 

Q. 'rhat is kept in a separate place altogether·? 
A. Yes. 

Q. And all you know is-, you asked for the X · 
rays of l\tirs. Haines and wha.t they handed you 
were these, is that right? A. Yes. 

Q. As to the record or the history of Mrs. Haines, 
while she was in the hospital, that is not a rn.atter-
that is wirthin your knowledge either, is it? A. 
Well, it is not in 1ny know ledge, but it is in the 
knowledge of the other historian, and she is posi-
tive they are Mrs. Haines' records. 

Mr. Laird: Will you consent to the use of 
these X-rays without the necessity of my 
producing the technician? 

l\tir. Seymour: No, sir. 
l\tir. Laird: Dr. Seidler, who can identify 

them, I believe, is on his way here, and he 
promised to be here by three o'clock; and 
with your Honor's permission I will put on 
1ny medical testi1nony as soon as he comes. 
I have had Dr. Brothers make an exa1nina-
tion, but I want him to testify to the X-rays, 
but until Dr. Seidler identifies them, I am 
afraid I will be handicapped in having him 



95 

Mary Whalen-Cross. 

go on the stand; so, with your Honor's per-
mission, I will reserve that. 

The Court : ( Addressing Mr. Seymour) 
I suppose you want to hold your n1edical tes-
timony until Dr. Seidler appears? 

Mr. Sey1nour: Yes. 
~Ir. Laird: We rest, your Honor. 
Mr. Seymour: If your Honor please, at 

this time the only thing that is left open in 
the plaintiffs' case is the medical testimony, 
and I want to move at this time that there 
be a non-suit, because there is no testimony 
in this case to show that there has been any 
negligent act on the part of the defendant, 
or either of the defendants. I am not going 
to repeat the testimony, but there is no tes-
thnony here, either by the primary plaintiff, 
Mr,s. Haines-she knows : nothing about · it, 
that is adn1itted-the only testimony thar 
might be said to know anything about the 
accident is this n1an Robbins, which your 
Honor will re1nember, who does not kno-w 
what happened; he does not kno-w that ,vt~ 
did anything. All there is to the testimony 
in this case at this tin1e is that there wa•s 
an accident. 

I respectfully urge at this time that the 
fact that the1·e has been an accident does nor 
raise the presumption of negligence, and it 
is not one of the class of cases that c01nes in 
the res ipsa loquitur)· and I respectfully ask 
at this time that I be granted a non-suit 011 

the plaintiffs' case. 
The Court : The 1notion will be denied and 

an exception will be granted. 

10 

au 

40 
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Defendants' counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

EDNA VAN NOS'l'RAND AIELLO, s,worn 111 
10 behalf of defendants. 

Direct-examination by Mr. Seymour: 

Q. You live in Montclair, do you not? A. Yes, 
sir. 

·Q. And you were the passenger in the cab that 
night? A. Yes, I was. 

Q. You ren1ember the night very distinctly, don't 
you? A. Yes, sir; I do. 

! 
1 20 Q. And do you remen1ber c01ning into the in-

tersection at Clare1nont Avenue 01· Claremont 
Street, whichever it is? A. Claren1ont and Grove, 
yes; the young n1an, he stopped his car. 

Q. As the cab came into that intersection that 
night, what, if anything, did the driver do? A. 
He s·topped his car, and there was three cars go-
ing up Cla1·emont Avenue. The young man stop-
ped his car. 

Q. Well, did he stop his car dead? A. Well, al-
:H) most. He had to stop and shift his car to go 

ahead. 
Q. And did you see what, if anything, he did be-

fore he proceeded across Clare1nont Avenue? A. 
No, I did not; my eyes were straight ahead. 

Q. vVhat ·was the speed of the car as it crossed 
Claremont and got into North Grove Street? A. 
Well, it was very slow; it couldn't have been any 
nwre than ten or twelve miles an hour. 
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Q. He was going slowly, was he? A. Yes, he 
was going very slowly. 

Q. And do you ren1ember whether or not he pas8· 
ed the intersection of Grove and Clare1nont after 
crossing the street? A. Yes, he went past. · 

Q. He went past? A. He went past. 
Q. Now, .something happened after he went past 

that intersection? A. Yes, something did happen. 
Q. About how far beyond the intersection? A. 

Well, it was about forty 01· fifty feet on the other 
side of the street. 

Q. After he had passed . the intersection? A. 
Yes. 

Q. Then what happened, to your knowledge? A. 
Well, the boy stopped his car. 

Q. Stopped his car? A. Stopped his car. 

10 

Q. And what else after that? A. All I know, : ~U 
I looked back and I saw something like a bundle 
laying in the street, and that is all I know. 

Q. And you got out of the car, didn't you, with 
him? A. Yes, sir; I did, and I went and I assist-
ed, and did what I . could, and of course Mrs. 
Haines should know that I went to the hospital, 
and I did eye1·ything for her which it was possible 
to do; and the young man, he went and called a 
car. He looked around for so1nebody, but there , au 
wasn't anybody the1·e, but another B1·own & White 
taxi at Claremont Avenue, at the second house. 

Q. And she was taken over with a Brown & 
White cab to the hospital? A. Yes, she was taken 
with the · boy \Yhose car I was in. 

Q. And you went in the other cab? A. I went 
in that other cab that was on Claremont Avenue, 
and I got there before she did. 

Q. When you got to the hospital -and Mrs. Haines 
was taken inside, do you remen1ber whether Mrs. 4 0 
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Haines was conscious or unconscious? A. She was 
1noaning and asking for her husband, and asking 
for Gretchen Quigley-just names, sister or mothel', 
I don't know which it is-because I was the one 
that went and called-

Q. Her sister? A. Well, it is just names, sister 
or mother; I don't know which is Gretchen, whether 
it is the mother or the daughter. 

Q. And she was a neighbor of Mrs. Haines, -was-
n't she? A. Yes; she lives next door. 

Q. vVell,- that is all you know about it? A. 
That is all; and I was the one that came over to 
Mr. Quigley's house, and I went to her mot!ier's 
house and told her about this accident, that sh•~ 
was calling for Gretchen Quigley, and the nurses 
know that I did what was possible in the hospital, 

20 but I guess there wasn't any thanks for it-
Q. Well, never mind that. In the hospital Mrs. 

Haines told you about getting word to Mrs. Quig-
ley? A. She called for Dr. Haines and Gretchen 
Quigley. 

Q.. And did she ask you to go to the Quigleys 
and ask then1 to assist or something? A. No. 

Q. How far past the intersection did you say it 
was? 

Mr. Laird: I object to that as a repeti-
tion. 

A. I said thirty or forty feet. 
Q. And you did not see the woman or anybody 

else prior to the accident, did you? A. No, I did 
not. 

Q. How was the cab going at the time he stop-
ped? Was he going fast or slow? A. No, he was 
going very slow. 

Q. And where was this, what you thought at that 
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time was a bundle, where was it lying in the strep I." 
A. Laying on the street here near the side. 

Q. T·he car had not passed it yet, had it? 

Mr. Laird: Objected to as leading. 

A. I couldn't tell you, because I didn't see it. 
Q. Well, you say it was lying on the side of the 

10 car? A. I saw a bundle laying like it was in thP , 
street here (indicating), and I couldn't tell whether 
it was a woman or what it was -. 

Q. vVell, had the whole of the taxicab passed it 
at that tin1e? A. Well, it must have co1ne to a 
stop right then and there, because as I looked out 
of the side window, that is what I saw. 

Q. You are not in _any way interested in the 
Brown & White, are you? A. No, I am not. 

Q. Or Baker? A. No. ~() 
Q. Now, your house, or, rather your land of your 

house, and the land of Mrs. Haines, they adjoin 
in the back, do they not? A. Well, partly, on the 
side. 

Q. Well, you t,vo live behind each other, on dif-
ferent street? A. Well, 1\1:rs. Quigley lives in back 
of me, and Mrs. Haines lives alongside of Mrs. 
Quigley. 

Q. And you know Mrs. Haines since this acci-
dent, do you not? A. Well, I have never called 
on Mrs. Haines, and Mrs. Haines and Dr. Haines 
never called on me. 

Q. Well, there are no social arrange1nents be-
tween you two? A. Yes. 

Q. But you see her, do you? A. Yes, I see her 
in the yard, and we just passed the time of the 
dav. 

o/ 

Q. And ~Irs. Haines gets around the yard, doesn't 
she? A. Yes. 

:w 

-1 () 
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Qi. You have seen her digging in the yard? A. 
Well, I have seen her fussing around. I don't see 
very much of her, because I don't go in my back 
yard. 

Cross-exarnination by NI r. Laird: 

1 U '· Q. As I understand it, Mrs. Aiello, on the even-
ing of this accident you were riding as a passenger 
in a Bro-wn & vVhite cab, that is true, isn 't it? A. 
Yes. 

Q. And where had you gotten into the cab? A. 
At Blo01n:field Avenue, 336 Bloomfield Avenue. 

Q. About how far away is that from the scene 
of this accident? A. Well, Bloomfield there is 
three blocks on to Bloon1field Avenue at Grove, 

20 and it is p1·actically two blocks up. 

3U 

Q. In other words, about five blocks in all away? 
A. Yes, but they are pretty good sized blocks. 

Q. And you were, of course, riding as a passen-
ger in the 1·ear seat of this cab? A. Yes. 

Q. And was the1·e anything that particularly at -
tracted your attention about the way this cab was 
being operated 1Jefo1·e the time of the accident? A. 
No. 

Q. Just the usual, nor1na l 1nanner in which a 
taxicab is usually operated? A. Yes. 

Q. And as you sat in the 1·ear seat, I suppOS(\ 
you looked around from left to right and ahead 
in a casual way, didn't you? A. No. vVhen I 
come to Grove Street-

Q. Just a m01nent, please. 

Mr. Sey1nour: I ask that the witness be 
allowed to answer. 

The Court: The answer "\Yas no. Cross-
0 examination requires a categorical answer. 
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Q. So you were not looking to your right, or 
to your left, or ahead at all? A. No. 

Q. Just sitting, riding in the car? A. I war; 
watching to see if a train was con1ing along, which 
there are train tracks over there, and that is om~ 
thing my eyes always rest on, to see if there is a 
train coming. 

Q. How far away are the train tracks fron1 
Claren1ont Avenue? A. Well, I guess maybe 150, 
200 feet; maybe 1nore. 

Q. Which ·way? A. Well, right across GroVf~ 
Street. 

Q. Right straight ahead?_ A. Yes. 
Q. Did you feel any bump? A. No, I did not. 
Q. Did the cab c01ne to a sudden stop? A. I:Ie 

came to a stop, yes. 
Q. Did he c01ne to a sudden stop? A. No. 
Q. He slowed down gradually? A. He was 

slowing, yes. 
Q. And after the accident was over, you looked 

out of the window on the right side of the cab? 
A. Right hand side. 

Q. And saw a bundle, as you describe it? A. 
Yes. 

Q. Lying s·0111ewheres to-the rear? A. No, nea1·-
er the side here (indicating). It wasn't in the 
rear; it was nearer the side. 

· Q. Well, you stated on your direct-examination, 
if I am not mistaken, that you looked back and 
saw this bundle. A. Well, naturally-can't yon 
look out of the side window like that (indicating)? 

Q. Well, did you look out of the back? A. I 
looked through the side window. 

Q. Well, now, let 1ne ask you again. I do not 
want to pi-ess you unduly, but you did say on your 

]() 
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direct exan1ination that you-as I took it down-
looked back of the cab and saw a bundle lying 
there. Now, is that correct or not correct? A. 
That is to the side, just like that (indicating). 

By the Court : 

Q. The question is now, Mrs. Aiello, did you look 
out of the back or did you look out of the side? 
You said, upon your direct-examination, that you 
looked out of the back. A. No, I didn't. I beg 
your pardon. 

Q. You did say that, exactly that. Now, the 
question is, did you look out of the back or out of 
the side? A. No, I did not; I looked out of the 
side. 

By JV!r. Laird: 

Q. When you looked out of the side ·window, did 
yon look back? A. No, I did not. 

Q. But this bundle that you saw then was bP· 
tween the line of the right side of the taxica h and 
the right curb, is that correct? A. Mrs. Haines 
--was hrre (indicating). 

Q. That is to say, to the right of the cab? A To 
the ri!!'ht of the cab. 

Q. Betwee _n the half of the cab on Grove Rtreet 
and the right-hand curb, is what I mean? A. 
That is where it would be; yes. 

Q. Now, can you tell me approximately how fH1• 
out from the · curb she was lying in the roadwav. 
to the best of your recollection? A. Well, accord-
inl! t0 the way we were in the bus I rode, we wa8 
at least ten feet away from the road. 

Q. Ten feet away from the curb, you mean? A. 
From the curb, yes. 

Q. And approximately how far would you say 

' ' 
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she was away fro1n the cab, four or five feet? A. 
It wasn't very far, because the boy, when he dis-
covered that, he stopped his car. 

Q. And would you say approximately four or 
five feet away fro1n the cab that she was, or about 
what distance would you place it now? A. It is 
hard to tell just in feet things like that, because 
this is so long ago that people can 't refresh their 
minds on these things. 

Q. Yes, I appreciate that fact. That iS' the rea-
son why I an1 asking you for your best recollec-
tion. Now, will you give us your best recollection 
of about how far away fron1 either the right-hand 
curb or fro1n the cab this lady was? Would you 
say about in the middle? A. Oh, no; she was not 
in the middle. She was just about-well, I could 
look out of the car window and see her ( indicat-
ing). 

Q,. And you would not 'like to say in feet how 
many feet she was away fr01n the cab? A. No, 
because I don't know how long the taxi is. 

Q. Well, away from the side of the cab then, 
how far? A. Well, I suppose you could say about 
over here (indicating). 

By the 001-trt: 
Q. Indicating about here (indicating) ? A. 

Well, maybe a little bit beyond that, because there 
is a mudguard on the car. 

Q. Indicating three or four feet? A. About 
that. 

By Mr. Laird: 
Q. About three or four feet fr01n the cab? A. 

Well, say five and get it over with. 
Q. And the right-hand side of the cab itself was 

10 

40 
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about ten feet away fro1n the curb? A. Yes. 
Q. Now, I understand that you went to the hos-

pital in a different cab? A. I went with the other 
Brown & vVhite cab, yes. 

Q. Now, before you left the scene of the accident, 
to go to the hospital, of course you did what you 
could for Mrs. Haines; I understand that. A. 
Yes, I did. 

Q. And you 
at that tiine? 
car. 

say she was moaning and groaning 
A. Yes, she was groaning in the 

Q. And did you notice anything about either the 
condition of her clothing or the condition of her 
person? A. Well, I could tell there was blood fron1 
the back of her head, because that was ·where her 
cut ,vas, and a little blood that was on the back 

20 of her fur coat. 

::o 

Q. And did she require to he carried or lifted 
into the taxicab, do you know? A. Well, she was 
carried. I helped with her, yes, and another young 
man with the taxi helped put her in the car. 

NICHOLAS BAI{ER, one of the defendants, 
sworn in behalf of defendants. 

Direct-examination by ll!lr. Seymour: 
Q. You drove this cab that night, did you? A. 

Yes, sir. 
Q. Are you e1nployed now by the Brown & Whit<> 

cab, ~Iontclair? A. No, sir. 
Q. Do you remember this night? A. Yes. 
Q. How long have you been driving cabs? A. 

About six, seven years. 
4 o Q. And this particular night we are talking 
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about-what kind of a night was it as to weather'? 
A. I would say it was a dry night. 

Q. A dry night? A. Yes, sir. 
Q. Was • the roadway where you were riding- -

was it wet? A. No, sir; perfectly dry; just about 
a foot out from each curb it was kind of da1np, and 
the road on the right side of the road and the 10 middle of the I'1oad was perfectly dry. 

Q. Now, did you have lights on that car? A. . 
Yes, sir. 

Q. Were they lighted at this tirne? A. Yes, sir. . 
Q. About what time was i~ that the accident oc-

curred? A. Well, I didn't have any watch; I just 
took a guess at the time. I think it happened 
around seven, or ten after seven. 

Q. Well, as you caine into the intersection of 
Claren1ont A venue, what, if anything, did you do'? ~U 
A. I come to a c01nplete stop and looked up and 
down Claremont, to see if there was any traffic 
coming, and I put it in first to proceed across. 

Q. And did you get across the street all right'? 
A. I started to go across the street, and on the 
northwest corner there was a lady standing, and 
just as I started to cross she stepped off the curb, 
and started to walk along the intersection. Well, 
I kne,v that if she stayed- ;:u 

Mr. Laird: I object to this as a conclu-
sion. 

The Court : Not what you knew; just what 
happened. · 

Q. She stepped off and started to walk? A. 
Along the intersection. 

Q. As you started across the intersection, 1s 
that right? A. Yes, sir. 4u 
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Q. All right. Did you get over the intersection? 
A. Yes, sir. 

Q. And did you see the lady after that? A. No, 
sir; not until I was 45 or 50 feet below the inter-
section. 

Q. Well, 45 or 50 feet past the intersection of 
lO Claremont and Grove Street, what did you see? A. 

Why, the woman stepped directly in front of my 
cab, right into the front of it. 

Q. You saw a won1an do that? A. Yes, sir. 
Q. And at that time about what s:peed were you 

going? A. I should say from ten to twelve miles 
per hour. 

Q. And -what did you do? A. I jammed on all 
the brakes and pretty near come to a complete stop, 
when I just pushed her to one side. 

20 Q. What . side was she pushed to, to the right 
or left? A. She was pushed to the right side. 

Q. Did any part of the car, except the part she 
walked into, touch her? A. No, sir. 

Q. What? A. No, sir; I stopped it short. 
Q. The wheels did not touch her, did they? A. 

No, sir. 
Q. ·vvell, after that, what did you do? A. I seen 

that she didn't move, so I just naturally swung the 
:~o cab around so it would be facing the Mountain-

side Hospital, and got another driver, what hap-
pened to be a few doors away, down belo-w, and 
we helped to put her in a taxicab. 

Q. And you took her to the Mountainside Hos-
pital? A. ~ook her right to the Mountainside 
Hospital; yes, sir. 

Q. And did you go to the police station after 
that? A. Well, I was down at the Mountainside 
Hospital; I went downstairs in the ambulance 

111 roo1n, where they generally take the patients, and 
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I told them down there that there is a party out-
side that may need attention, and they says go 
upstairs; ' so I went upstairs in the Mountainside 
Hospital and told the1n up there, and they says- go 
downstairs. 

Q. Well, that is immaterial. 
the hospital, did you? A. Yes. 

You got her in 
Well, I waited 

I 

about five minutes., and the police come, about three 
or four of them, and they took her in in their own 
stretcher. 

r:rhe Court: You mean they ca1ne with 
their ambulance? 

The Witness: Well, it is a police patrol 
and an ambulance, I suppose. 

Q. Did you go to the police station then, subse-
quently, or what? A. Yes, sir; they told nm I 
would have to go to ,the police station. 

Q. And you did go, didn't you? A. Yes, sir. 
Q. And down there you saw this lieutenant that 

was on the stand this 1norning? A. Yes, sir. 
Q. And what happened down there? A. Why, 

he took 111y statement and he told me that they 
would have to keep 1ne there. 

Q. That lieutenant told you that he would haYe 
to keep you there? A. Yes, sir. 

Q. vVhat for? Did he tell you why? A. Until 
they found out the extent of the w01nan's injuries. 

Q. And did he keep you there? A. I was kept 
there until the following morning, about seYen or 
eight or nine o'clock, I forget which. 

Q. And they put you in a cell and kept you 
there? A. Yes, sir. 

Q. He has te.sti:fied to a statement which he said 
that he -viTote down and you dictated -it, word for 

10 

40 
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word. You heard that staten1ent read this Illorn-
. ? A y . 1ng. . es, sir. 

Q. Did you tell him ,the things that he testified 
to this morning? A. No, sir; I explained every-
thing the ,vay I explained it right today. vVhat 
he put on that paper, I don't know. He did not 
give it to Ille to read. 

Q. You did not tell hiill those things? A. No, 
sir. 

Q. As you talked to hiill did he take his pen anu 
write it down in his book, word for word, as you 
talked with him? A. While I was talking he wa~ 
writing. I don't know what he was- writing. 

Q. Well, were you talking at the san1e rate that 
you are talking nffw, or word for word? A. Why, 
I was telling him at the same rate I a.Ill talking 

20 now. 

30 

40 

Q. Were the brakes all right on that car? A. 
Perfect. 

Cross-exaniination by J.l!r. Lcvird: 

Q. lVIr. Baker, as I understand it, you came along 
Grove Street, and when you got up to Claremoff, · 
Avenue you brought your car to a complete stop, 
is that right? A. Yes, sir. 

Q. That was to make an observation, I take it, 
to your left and right, to see if any traffic was COill-
. ? A y . 1ng. . es, sir. 

Q. Now, where had you picked up this passen-
ger? A. Why, at 336 Bloomfield Avenue, or near 
Gates Avenue, in Montclair. 

Q. And that is about how many blocks away, 
would you say? A. From the scene of the acci-
dent? 
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Q. Yes. A. About, I don't know-around fou1·, 
I imagine. 

Q. And did you cmne to a complete stop on alJ 
of those four crossings befo1·e you can1e to Clan~-
mont? A. No, sir, because they a1·e not like Clare-
1nont and Grove Street. Clare1nont and Grove 
seems to be a very bad co1·ne1·. 

Q. It is built up right there, isn't it, with build-
ings, solidly up to the corner? A. Yes, houses . 

Q. So you brought your car to a complete stop 
at that cros·sing, because you know it is a bad 
corner, right? A. Very bad; that is right. 

Q. And this night you say was not a we~ night; 
it was a damp night, is thiat it? A. Why, it had 
been raining hours before that, but the road wa8 
perfectly dry. · 

Q. So that the water that you refer to was watee 
running in the gutters fron1 the rain? A. That 
is all. 

Q. And the roadway, apart from that, was per-
fectly dry, and the night was clear? A. Perfect-
ly dry; yes, sir. 

Q. Now, when you ca1ne to a complete stop there 
and looked to your left and right, you sa--w nothing 
-that is true, isn't it-so you started up your car? 
A. Yes, sir. 

Q. And at the time when you started up your 
car you saw this lady cross to your left, on the 
northwest corner, is that it? A. Yes, sir. 

Q. Now, the next thing you saw of her, as I 
understand you, was ,vhen you were about forty 
feet past Claremont Avenue, on Grove Street, is 
that correct? A. That is- correct. 

Q. Well, did you n1ake any observation of her 
from the t'in1e you started up your ... ca1· until thC' 
time the collision happened? A. When I seen 

)() 

40 
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that she was going to walk across the intersection, 
I didn't pay any more attention to it. 

The Court: Just read the question. 

Q. (Read.) A. vVhen I started up my car, I 
1nade an observation of her stepping off the curb 
and walking along the inters ,ection. 

The Court : What do you mean by "walk-
ing along the intersection"? 

The Witness : Walking from west to east~ 
across Grove Street. 

Q. In ,other words, seeing a pedestrian step off 
cross the street directly in the path of your car, 
you knew that she was going to do that? 

Mr. Seymour: That is objected to, if the 
Court please. That is certainly i1nproper 
cross-exan1ination. 

1'he Court: I think the for1n of your ques-
tion is improper. 

Mr. Laird: Perhaps it is. 
The Court: The form of your question 

would assume that he had said what you are 
110w indicating. 

Q. Mr. Baker, when you started up your car, do 
you say that you saw her at that time starting to 
walk from the westerly side of Grove Street to-
ward the easterly side? A. She stepped off the 
curb to do so ; yes, sir. 

Q. And did you also say that, having observed 
that, you paid no- further attention to her? A. I 
paid no further attention to her; no. 

Q. In other words, seeing a pedesrian step off 
the northwest corner of Grove and Claremont Ave-
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nue, walk toward the southwest corner, it would 
bring her across the path of your car, wouldn't it? 
A. It would take her across the path of my car; 
certainly. 

Q. And, knowing that she was walking in that 
direction, you 1nade no further observation of her·? 
A. Absolutely, I did not. 1 U 

Q. Well, have you told us everything that you 
did in the operation of your car, from the tin1e you 
started up Clare1nont Avenue until the accident 
was over? A. Why, yes; I have told everything. 

Q. So you did not blow any horn, did you? A. 
No, I did not. 

The Court : Could you tell whether or not 
this lady, as she ca1ne in front of your cab, 
was walking or running? ~O 

The vVitness: She came in front of me so 
fast I couldn't tell what she was doing. She 
was just running right in the front of it, 
she came into the front of the cab so quick. 

Mr. Laird: I ask that the latter part be 
stri~~{en out, because he is now absolutely 
telling what he does not know, he having 
already testified that he did not see her until 
she was in front of the car. 

t• l) The Court: It will be stricken out. 

By the Court: 
Q. The question is whether or not you know, 

·when she came in front of the taxicab, she ,va~ 
walking or running. Do you know? A. No, I 
couldn't say that. 

Q. And as you passed over the north crosswalk 
of Claren1ont Avenue, about what was your speed? 
A. I should judge around-it couldn't have beeu 4U 
over seven 1nile an hour, along that. 
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Q. But at the time of the contact you were going 
ten or twelve? A. 'l1en or twelve; yes. 

Q. And then you were increasing your speed? 
A. I wouldn't say I was increasing it. 

Q. I mean from the north crosswalk to where 
the accident was. A. Well, if you put her into 

10 first speed in the street, naturally your speed would 
not be increased. 

Q. I say, as you crossed the n01·th crosswalk you 
say you were going about seven miles an hour, is 
that right? A. Yes, ,sir. 

Q. When the contact can1e you were going ten to 
twelve? A. Yes, sir. 

Q. 'fhen I say you increased your speed fro1n 
the north cross,valk to the ti1ne that the accident 
happened? A. Yes, sir; it increased. 

0() / Q. Now, what is the width of Grove Street? A. 
Well, I should judge about fron1 45 to 50 feet wide. 

Q. At what part of Grove Street was it that sh;:~ 
came in contact with your auto1nobile; that is, 1 
n1ean, you were running on the right side of the 
street, I suppose? A. Yes, sir. 

Q. How close to the right curb was it where she 
can1e in contact with the taxicab? A. Why, I 
n1ust have been around five or six feet away from 

:m the right curb. 
By .Ll1 r. Laird : • 

Q. About how wide 1s Clare1nont Avenue? A, 
About 35 or 40 feet. 

Q. So from the time you started up your car to 
the time of this collision, lVIrs. Haines had gone 
a distance, fr0111 the northwest corner, the width 
of Grove Street, also 45 feet away from Clare111ont 
Avenue, is that correct? A. That is correct. 

4 I) Q. And you say now it was the right part of 
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y;our front bu1nper that ca1ne in contact? A. It 
was the left. I hit-it was- - she walked in to the 
left, between the left front headlight and the radi-
ator. 

Q. And after the accident was over she ,vas on 
the right hand side of the car? A. Right-hand side. 

Q .. And she was · just pushed very gently, wasn't 1 u 
she, by the left side of the car? A. There wasn't 
even a bun1p to it; it was just a shove, because I 
had the speed of the car cut down to about three 
or four n1iles an hour. 

Q. In other words, she did not do any very seri -
ous, da111age to your taxicab? . A. I don 't know 
what .she did to the taxicab. 

Q. But after the accident was over, you are sure 
that she ,vas on the right-hand side of the cab? A. 
She ·was on the right-hand side of the cab, yes . 

The Court: Where, with reference to tht.: 
rear end of the cab, was she? 

i:rhe Witness: She was right by the front 
wheel. I stopped in11nediately. 

Q. Now, when was it that you swung the cab 
around to face it toward the hospital? A. As soon 
as I seen that she didn't move. I didn't even 

t
1 l lJ bother getting out, but I just swung it right 

around. 
Q. You did not think that anything very serious 

in the way of an accident had occurred, did you'! 
A. Well, there was no place to think; it was n, 

place to act, not think, and that is which I did. 
Q. Well, an1 I t<? understand that you say you act-

ed without thinking? A. Why, I didn 't know ther2 
was any trouble; naturally, it is best to bring it 
to a place to find out whether there is trouble. '1 IJ 
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Q. So, in spite of the fact that the contact be-
tween your car and this lady ,vas a very gentle 
one- A. (Interposing) It was only a push, yes. 

Q. Just a push? A. ,That is all. 
Q. You swung your car around and headed for 

the hospital, didn't you, before you got out of the 
car? A. I did. 

Q. And, although she wws hit s01newheres be-
tween the left front headlight and the radiator, she 

Mr. Seymour: I think there is a distinc-
tion there. He testified that she walked in-
to the cab. 

Mr. Laird: All right. I will ·withdraw 
my question. 

20 Q. So your testimony is that although this lady 
walked into your taxicab, between the left front 
headlight and the 1·adiator, and received a gentle 
shove, that after the accident was over she wa~ 
on the right-hand side of the cab, between the cab 
and the curb, is that right? A. That is right. 

Q. Now, after you went to the hospital you re-
turned to the police ,station? A. I did. 

Q. And you were interviewed by the lieutenant 
:~o at the desk? A. I was. 

Q. While you were talking to hiln he was writ-
ing something down, but you do not knff\\y what it 
was? A. No. 

Q. Now, did you have any idea, any suspicion 
what it was? A. I suppose he was trying to write 
down what I was telling hin1. 

Q. And, of course, the lieutenant at the desk did 
not have any infor1nation about this accident other 
than what you gave him, so far as you know, did 

4 0 he? A. I don't know w'hat he had. 

;. 
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Q. Well, -so far as you know, he did not? A. 
As far as I know, yes. 

Q. Well, did you tell him on that evening that, 
you were driving north on Grove Street, Mont-
clair, about 7 :10 r. M.? A. I did. 

Q. You thought that was the time the accident. 
happened? A. I thought-that was just natural- 1 o 
ly a guess. 

Q. And you told hiln that you slowed down on 
coming to the crossing at Claremont Avenue, did-
n't you? A. I told hin1 I stopped dead. 

Q. So that if he wrote down that you said "slow-
ed do-,vn" that was an error on his part, wasn't 
it? A. That wa,s an error on his part, yes. 

Q. And you also told hin1 that you saw that 
wmnan stepping fro1n the curb on the northwest 
corner of Claremont Avenue, walking in an easter-
ly direction-you told him that, dii.dn't you? A . 
Yes. 

Q. You also told him that when she got to th,~ 
~enter of Grove Street -she hesitated and then start-
ed again-did you tell him that? A. I told hint 
exactly-

The Court: No, just answer the question. 
The Witness: No, I did no,t tell him that. 

Q. Did you tell hiln then that she walked in front 
of your automobile? A. I did not-I told hin1 
that she walked into the car. 

Q. Did you tell him that you struck her wi-th 
your front bumper, about in the center, and knock-
ed her down? A. I told hiln that she walked into 
the front-

The Court : Did you tell him that-that 
i.s the question. 

The Witness : No, I di~ not. 40 
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Q. He just made that up? A. I don't knff'w ·what 
he did. 

Q. So far as you -know, Mr. Baker, he just n1ade 
that up? A. I don't know what he did. 

Q. Did you tell him the street was wet? A. No, 
I did not. 

Q. Did you tell hirn that you stopped in about 
eight or ten feet? A. No. • 

Q. Did you tell him you ·were going about twelve 
miles an hour at the time of the accident? A. I 
told hin1 I was going about twelve miles an hour 
at the tiine of the accident, yes·. 

Q. And you also told hin1 you did not blow any 
horn on coming to the crossing? A. That is right. 

Q. So these things are correct, and everything 
else he said is incorrect? A. Fro1n what they are, 
yes. 

Mr. Seymour: That is 1ny case. I have 
no further testi1nony except medical. 

Mr. Laird: I will put Dr. Brothers OIL 

then. 

JAMES H. BROTHERS, sworn in behalf of 
plaintiff I-I-elen Haines. 

3U Direct-examina ,tion by Nlr. Laird: 

Q. Doctor, you are a practicing physieian in the 
State of New Jersey? A. I an1. 

Q. And have been for how long? A. In New 
Jersey since 1919; in New York since 1914. 

Q. And are you connected with any hospitals 
and institutions? A. St. Barnabas. 

Q. Do you specialize in any particular branch? 
A. General and traumatic surgery. 
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Q. Now, Doctor, at my request you have this 
afternoon made an examination of Mrs. Haines, 
have you not? A. I did. 

Q. And you never saw the lady before, did you? 
A. No, sir. 

Q .. Never treated her at any tilne? A. No, sir. 
Q. And your exan1ination wa.s made for the pur-

pose of telling this Court and ju~"Y what her con-
dition was, as you found it? A. Yes, sir. 

Q. Now, --will you please describe to the Court 
and jury wh~t your exa1ninatiion consisted of and 
what you found? A. I found her blood pressure 
is 140 over 90, ·which is practically a norinal pres-· 

1 sure for her age. She has a slight tendency to 
swaying to the left and backward with her eyeR 
closed, in a standing position. Her reflexes are 
slightly increased-

The Cou1't: That is what you call a Rmn-
berg test? 

The Witness: Yes. Her reflexes are 
slightly increased, and there is a tremor 
of the extended fingers when the hands arr• 
held _ in front of the body; slight tren1or of 
the eyelids and tongue. Her facial exp1·es-
sion is practically norn1al, ,vith the excep-

10 

tion that she has facial paralysis which an- BO 
tedated this accident, and still shows thP 
sy1npton1s fron1 facial expression. Her 
special senses, such as memory, speech, co-
ordination of thought and quick response, 
are nor1nal. Her left foot is weak, in that 
there is a tear of the legafnents of the ex-
ternal lateral liga1nent of the left ankle. She 
is tender at the juncture beyween the astra-
galus and the calcaneus, the calcaneus be- 4 0 
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ing the heel bone, and the astragalous being 
the bone that fits between the two bones of 
the foreleg. You can induct this foot, turn 
it in, about half again as much as the op-
posite, or right foot; and she complains that 
this foot is, weak and turns inward very 

1 easily, even when walking on flat surfaces . . U 
She is tender over the 1nid-dorsal region 

of her spine, and she has a spinal spasm in 
the 1nuscles to the right of the spinal column, 
but 1notion of the back, however, is very 
good, without pain and without increasing 
the slight spas111 which I found. Twisting 
motions, as well as forward andl backward 
motions, are very good. There is no tende1·-
ness over the sacroiliac joints. Her hip mo-

20 tion is practically normal, without any lock-
ing, and knee motion is normal. 

30 

The 1notion of the arn1 is normal. Sh2 
has a belt over the ramus pubic, that is this 
bone of the pelvis down here in the crotch, 
just below and inside the groin, which is in 
here ( indicating )-a healed fracture in that 
region. 'rhe bone itself is irregular iu 
fashion on inspection and feeling, and she 
complains of pain on pressure in this region, 
and she also complains of pain there in a 
sitting posture, pain in the sa1ne place in her 
back, ·where she was tender, when her back 
is up aga:inst a ch.air. 

Q. Doctor, did you look at the X-rays that have 
been produced here? A. I did. 

Mr. Laird: I suppose, Mr. Seymour, you 

40 object to the doctor's testifying as to those? 
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Mr. Seymour: What is, the use of object-
ing? He has testified as to what he f ounu 
in the X-rays. 

Mr. Laird: Well, then, I take it you ha v,'. 
no objection? 

Mr. Saymour: I have all the objection in 
the world, and I ain going to ask the Coul't 1 o 
to strike it when you are through with thi.-; 
examination. 

Q. Doctor, when bones are broken, what is thr 
natural course of healing"? A. They are healed by 
c~llus, which is replaced by bone later. 

Q. And is this protuberance which you state you 
felt in the pelvis, or in that region, the result of 
callus there? A. In my opinion, yes. 

Q. And is that the reason you say that in your 
judgment there has been a fracture of the bone in 
that part of the body? A. It is. 

Q. Was there anything, Doctor, ascertainable by 
you, on observation, with relation to any bone in-
jury in her back? A. There was not, excepting 
this spas1n. 

Q. vVell, now, what, in reasonable probability, 
could cause the 1nuscle spas1n which you 1nention-
ed!? A. 'l'here are many causes; niany things that 
can cause it. It might be jus ,t an ordinary myosi-
tis, namely, an inflanunation of the n1uscles them-
selves, with a consequent thickening, and it could 
be a bony injury underneath in the spine; but I 
have no way of telling that of the spine. I can't 
feel through an individual. I can feel through the 
pelvic bones, where I felt this callus, but I can't 
feel any irregularity in the spinal colu1nn. 

Q. Would a broken dorsal vertebra, Doctor, pro-
duce the type of injury that you have described? 

::o 

40 
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lVIr. Seymour: I object to that, first, as 
to leading; altogether too broard. 

The Court: I will sustain the objection. 

Q. Doctor, is a broken pelvic bone a painful in-
jury? A. Painful while it is healing, yes. 

Q. And to what, Doctor, do you attribute the 
injury which you found in the foot? A. The only 
thing I can attribute it to, without using X-rays, 
is the tear of the external lateral ligainent, ,vhich 
is all I have said about it. 

Q. In other words, you · base your state1nent on 
A. (Interposing) Physical exa1nination only. 

Q. On physical exainination only? A. Yes. 
Q. Doctor, assuming that a woman comes into 

collision ·with a taxicab-either by being struck by 
it or by walking into it-with the result that she 
is -confined to a hospital fro1n the day of the acci-
dent, in this case January 9, 1928, to J?ebruary 
25th of the n1onth following; that she is confined 
to bed for the n1ajority of the period between those 
to dates; that you find, on exa1nination, the ten-
derness which you have described in her back, a 
fracture of the pelvic bone which you have describ-
ed, and the condition of her ankle, which you have 
describedL-can you tell us whether or not, judging 
fro1n your experience in such rnatters, those in-
juries could have come as the result of an accident? 

Mr. Sey1nour: That is objected to, if the 
Court please. The objection is, first, that 
it is not a proper hypothetical question un-
less he is going to include in there this: that 
the accident · occurred January 9, 1928, and 
the examination -which is the basis of the 
doctor's opinion was made on the 30th day 
of April, 1930. 
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The Court: I think that ·ought to be in· 
eluded. 

Q. I will add to the question, Doctor, that you ex-
amined the patient on April 30, 1930. A. I can't 
answer that unless I include the fact that this 
won1an said that that was the only accident that 
she had. 

Q. But if it we~e a fact, Doctor, that this was 
the only accident which she had-

Mr. Seymour: 'rhat is objectionable. 'rhat '. 1s not in the case. 
The Court : I understood that to be the 

plaintiff's testimony, substantially that. I 
am not quite sure about it. If you say it 
was not-

Mr. Sey1nou1· : All right. I will withdraw 
n1y objection and re.serve it for cross-exami-
nation. 

Mr. Laird: If there is any doubt about it, 
I will ask to withdraw the doctor from th,~ 
stand. 

The Court: Mr. Seymour has withdrawH 
his objection. 

10 

Q. Would you then say that these injuries which au 
you found were the result of this accident? A. I 
can say that they could be and probably were the 
result of this accident. 

Oross-exarnination by .1.Vlr. Seymour: 

Q. That is, assu1ning that this accident occurred. 
A. Yes. If the woman didn't have an accident 
she wouldn't have an injury. 4U 
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Q. If she fell do-wnstairs she could do the same 
thing, couldn't she? A. Oh, yes; a fall from a 
height would do the same thing. 

Q. If a lady was hanging curtains sometiine, and 
the chair slipped and she fell off the chair- A. 
(Interposing) Certainly. 

10 Q .. ( Continuing) T,he san1e result might occur? 
A. Absolutely. 
. Q. Isn't that true, Doctor? .i_\.. Yes. 

Q. No-,v, isn't it a fact that before you exan1ined 
this lady you exainined these X-rays? A. No, that 
is just backwards: I saw the X-rays after I ex-
amined · her; they ·were not in court. 

Q. Wasn't it because of whq,t you saw on the 
X-rays of the pelvic region that you come to the 
conclusion that it was a fracture of the pubic bone? 

20 A. Absolutely not; and I can de1nonstrate to Dr. 
Russell what I ain talking about. 

Q. Well, Dr. Russell, unfortunately, doesn't hap-
pen to be the jury. The jury has to pass on that. 
Now, in this particular wo1nan, did you also consid-
er, in answering the hypothetical question that was 
put to you, that the lady had a paralysis that ante-
dated this accident, that occurred before the acci-
dent? A. I absolutely included the fact that she 

:m had a facial paralysis which antedated the accident, 
and which I n1entioned. 

Q. Did you get from her any history of the paral-
ysis that occurred? A. She had a facial paralysis 
when ,she was a student, and she was ' properly in-
vestigated and they could find no cause for it, and 
she had this facial paralysis, which is partially 
cleared up, involving no other part of the body. 

Q. But that facial paralysis was of long stand .. 
ing, was it? A. Yes; it comes fron1 when she was 

() 
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a student some 
cleared up now. 
find it. 

years ago, and it is practically 
It takes a good man ,to see it and 

Q. Facial paralysis such as she has ordinarily 
has an effect on the memory, hasn't it? A. It has 
nothing to do with the memory. 

Q. Nothing to do with the memory? A. No, sir. 
Q. Then people that are paralyzed have just as 

good 1nemories- A. (Interposing) Oh, no; you 
are talking about facial paralysis. I am not talk -
ing about a general paralytic stroke, but a simple 
facial paralysis, with no other involvement of th,~ 
body whatsoever. The other thing is a different 
thing and comes fron1 the central nervous system. 

Q. You could find all that out in fifteen minutes? 
A. Yes. I tested her reflexes, I tested the ocular-
rr10tion, I testedr the hearing, I tested the 1nemory, 
I tested the speech-I tested her reflexes. 

Q. The first time you saw her was about ten or 
fifteen 1ninutes before two today, was it not? A. 
That is right. 

Mr. Laird: Dr. Seidler. 
(No response. ) 
Mr. Laird: 1rhat is all I have, if the Court 

please. 
Mr. Seymour: ]"or the purpose of getting 

through, I a1n going to ask to have marked, 
in my case, the interrogatories. 

( Document is received in evidence and 
1narked Exhibit D-1.) 

Mr. Laird: J;f the Court please, if the case must, 
of necessity, ·Jte-carried until t01norrow, can your 

. I' 
Honor not see your way clear to adj?urn it now 

10 

:w 

40 
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until tomorrow, so that I can produce this Dr. Ni-
cola? 

The Court: vVell, then, that involves, I expect, 
the production on behalf of the defendant of his 
1nedical expert, Dr. Russell, perhaps, to hear the 
testimony of Dr. Seidler, and it means ', if we do 

10 that, that the hour which is remaining to1norrow 
will not be sufficient to conclude the case. Now, 1 . 
am willing to do that, but I just want to know 
son1ething about the time. 

20 

40 

Mr. Laird: I appreciate that I an1 asking the 
Court to discorn1node itself. 

The Court: I have no disinclination to do that 
if we can cmnplete the case in the usual tilne to-
morrm ,Y. If we do not finish it tomorrow, it will 
1nean, as I have suggested, that it go over until 
Monday. 

Mr. Lainl: I cannot ask this jury to come back 
next week, after the term has expired, but if by 
tomorrow I find I cannot conclude it, I will rest 
the case as it stands now, because this is this lady'8 
day in court, and the 111atter is a serious one. 

'l1he Court : Evidently they made an effort to get 
Dr. Seidler here. It would appear so, fro1n what 
you said, at least. 

Mr. Laird: Dr. Seidler said he would be here at 
three o'clock. He was called up at one, when court 
adjourned, and he said he would be here at three. 
I am frank to say that his testin1ony is not as int -
portant as Dr. Nicola; and if I can produce Dr. 
Nicola, I will produce him and leave Dr. Seidler's 
testin1ony alone. 

lVIr. Seymour: I am much interested, your Hon-
,or, in what my friend says about this being this 
lady's day in court, but I also want to say it is 
the defendants' day in court; 
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The Court: Yes, and I cannot give him lea.veto 
produce his medical testimony without giving you 
leave to produce your medical testimony. 

Mr. Seymour: My friend told me this 1norning 
he would have his 1nedical testimony in this 1norn-
ing, and I have my doctor here since this morning. 
We want to get through. 

If Mr. Laird will go along with n1e, if he wants 
ten 1ninutes to su1n up, I will take five. If we can 
get through with the case and pas 's it to the jury 
today, I will prefer it. 

The Court : I will not be able to do that. 
Mr. Seyn1our : ,v ell, then, shall we say that we 

will adjourn until ton1orrow, at three o'clock, and 
there will be no further testimony taken except the 

, sun1mation and the charge? 
. The Court: I ain willing to do that if Mr. Laird 

is, or sit later, but I ain afraid now, that if we get 
into a whole lot of medical testimony, that the ex-
a111ination and cross-examination of the n1edical tes-
timony alone will take the hour, although I can 
arrange ton1orrow afternoon to sit later; although 
again I have au appointn1ent in New York at fou1·, 
I can call that off. 

Mr . Seymour: vVhy can't we assume that this 
case was tried today? Why don't we assume thai; 
the case is submitted, on the case as it is? I can 
appreciate how 1ny friend feels, but I am often 
caught that way 111yself so many tin1~s that I kind 
of get used to it. I would like to have the case 
finished. I do not want to bring 1ny doctor back 
tomorrow if I can help it. 

Mr. Laird: And I. also appreciate the way Mr. 
Seymou1· feels ,about concluding the case today, if 
possible, and he does not want to c01ne back an-

10 
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other time, but, inasmuch as it is necessary to con1e 
back another time, I arn going to ask the Court 
to indulge me to such an extent as it can. 

The Court : Of course, I can and I believe that 
I will postpone the case until three o'clock tomor-
row; and th1·ee o'clock, you understand, depends 

1 U upon my ability to get back here at three o'clock-
I cannot tell about that-and then I Tdll sit later, 
if necessary, so that we can certainly conclude it 
tomorrow afternoon; so it won't be neces'Sary fm· 
you to co1ne here ton1orrow until three o'clock. Be 
here promptly at three o'clock. 

20 

30 

40 

Mr. Seymour: Do I also understand, your Honor, 
that the case will be opened at three o'clock tomor·· 
row for the taking of further testilnony? 

The Court: Until three o'clock to1norrow after -
noon, with permission to both sides to produce their 
1nedical testilnony at that time; and if Mr. Laird 
will then be unable to produce his medical testi-
mony, or conclude not to do so, he is to give you 
timely notice so that your medical expert need not 
appear. You understand that, Mr. Laird? 

Mr. Laird: , Yes, sir; I do. 
The Court : And there will be no other 1nedical 

experts than Dr. Nicola or Dr. Seidler-one or the 
other of them-not both of them. 

Mr. Laird: May I ask this, in order that there 
be no confusion? These X -rays, of course, were 
not taken actually by Dr. Seidler; they were taken 
by the technician in the hospital: Mr. Sey1nour, 
will, I assume, if Dr. Seidler identifies these X-
rays, that they 1nay be used without the produc -
tion of the technician? 

Mr. Seymour: No, sir. My information is that 
this ·woman did not get those injuries, and for that 
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reason I cannot adrnit anything that is not correct. 
Mr. Laird : Then I will have to ask the Court 

for leave to produce the technician, to identify the 
X-rays. 

The Court: All right. The understanding is 
that there is to be one medical expert to be pro-
duced, and nothing more except the production of 
the technician to prove the X-rays. Then that 1s 
the understanding. 

Mr. Laird: Yes, sir; correct. 
The Court: And if it be concluded that you can-

not produce your 1nedical expert, . as I say, you are-
to notify Mr. Seymour, so that he does not have his 
medical expert here, with nothing to answer. 

Mr. Laird: Quite right. Your Honor appreci-
ates I cannot guarantee his appearance, but if you 

The Court : You can guarantee his appearance 
now if you subpoena him. 

Mr. Laird: I a1n afraid he is in New York. 

At 3 :45 P. M. an adjournment was taken 
until to1norrow, Thursday, May 1, 1930, at. 
three o'clock P. M. 

10 

40 
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SECOND DAY. 

Thursday, Th'Iay 1, 1930, at 3 :00 P.M. 
Continued pursuant to adjournment. 
Present, counsel as before stated. 

ROBERT D. SCHIMMELPFENNIG, sworn in 
10 behalf of plaintiffs. 

Direct-examination by Mr. Laird: 
Q. Doctor, you are a practicing physician in this 

state, are you? A. Yes. 
Q. And are you connected with the Mountain-

side Hospital? A. Yes, sir. 

M,r. Seymour: ,v e ,vill arunit the doctor's 
qualifications. 

~O Q. In what capacity are you connected: with 
them? A. Rontgenologist. 

Q. Now, Doctor, I am showing you a number of 
X-ray filn1s, and I will ask you if these were taken 
by you or under your supervision in the Mountain-
side Hospital (handing films to witness). A. (Ex-
amining) They ,-vere; yes, sir. 

Q. Can you identify them as being X-ray pictures 
of the plaintiff Helen Haines? A. Yes, sir. 

:H) Q. Will you be good enough to look at these and 

40 

tell us what they disclose, as briefly as possible, 
please? A. These 1417 films of the nerves show a 
fracture complete, of the descending right ramus, 
the pubis. 

Mr. Laird: May I have those marked? 
(X-ray films referred to are received in 

evidence and marked, respectively, Exhibits 
P-5 and P-6.) 

The Court: 'rhe ran1us is the frontal por-



129 

Robert D. Schirnmelpfennig - Direct. 

tion of the pelvic bone, Doctor? 
The Witness: Yes, sir; the right side. 

Q. Doctor, I show you an ex~ibit marked P -G, 
and ask you if you will tell us what that discloses. 
A. This also shows-it is a film of the same region, 
including the entire pe1vis and both hip joints and 10 
upper half of the femur; reveals a c01nplete 'frac-
ture of the right descending ramus. 

Mr. Laird: I ask that this film be 1narked. 
( X-ray fihn referred to is received in evi-

dence and marked Exhibit P-7). 

Q. I show you Exhibit P-7, Doctor, and ask yon 
to tell us what that shows. A. This is a film of 
the • left ankle, in the lateral direction; left. 

Q. Indicating what? A. Of the left ankle, and 20 
it indicates a small chip fractu1·e off of the dorsal 
aspect of the scaphoid bone, dorsal bone. 

Mr. Laird: Mai-le this one, please. 
(X-ray film referred to is received in evi-

dence and n1arked Exhibit P-8.) 

Q. I show you exhibit 1narked P-8, Doctor, and 
ask you to tell us what that discloses. A. This is 
a fihn of the cervical spine, in the anterior-posteri-
or direction, and it reveals a small fracture of the 
tip of the left dorsal transverse process, first do1·-
sal. · 

Q. And that is-the transverse process, Doctor, 
is a portion of the spinal colun1n, is it not? A. Yes. 

Mr. Laird: Mark this one, please. 
(X-ray fihn referred to is received in evi-

dence and n1arked Exhibit P-9) . 

30 

41J 
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Q. · I show you P-9_ and ask you what that re-
veals, Doctor. A. This i's simply a lateral view of 
the same region of the cervical spine. It does not 
show any break of the spinal process. 

Q. Now, Doctor, you also have son1e X-rays of 
the skull, have you not? A. Yes, sir. 

10 Q. And those prove to be negative, do they not? 
A. Yes,, they prove to be negative. 

Gross-examination by Jvlr. Seymour: 

Q. Is there any date on these, Doctor, as to when 
they were taken? A. It is n1arked in white ink 
there (indicating) ; they are taken on the 9th or 
10th day of January, 1928. 

Q. This one is 1narked Februa1·y 17th (indicat-
20 ing). Would that be the date? A. That was a 

later exa1nination, yes, of the saine patient. 
Q. That is the first one. This is also marked 

Pebruary 17th, both of these, Exhibits P-5 and P-
6, showing the fracture of the pubic bone, are dated 
February 17, 1928. Is that the time they were 
taken? A. Yes, sir. 

Q. Now, let 1ne direct your attention to that 
which is marked P-7, being the left ankle and foot. 

:H) You say it shows a chip fractu1·e. Can you tell 
by looking at this fihn as to whether or not there 
was a large chip or s1nall chip? A. This one I 
just read? 

Q. Yes. It is a very s1nall one, is it not? A. 
Very small one, yes. 

Q. Almost infinitesimal, is it not? A. I said a 
chip fracture of the wall of the scaphoid bone . 

Q. vVill you tell us what that fracture would be 
in size? Can you conform it to son1ething that we 

11 might understand? A. It is a chip fracture. 
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Q. Well, would it be as large as the head of a 
pin? A. l?ron1 the appearance of the frag1nent it 
looks to be about one-fourth of an inch in diameter 
off of the posterior aspect, at the articular margin 
of that scaphoid bone. 

Q. It is not in the ankle, is it? A. No, it is just 
below the ankle joint. lo 

Q. Well, this film here (indicating) shows, there 
is nothing the matter with the ankle joint at all? 
A. No, nothing the matter with the ankle joint. 

Q. No fracture of that ankle joint, is there? A. 
No fracture of that ankle joint. 

Q. The only fracture is in that left foot, is it? 
A. The s1nall chip fracture is of the tarsal region. 

By the Court : 

Q. 'l1he ta1·sal bones are those "\Vhich are just be-
yond the ankle joint? A. Just below the ankle 
joint. 

Q. And still beyond that come the metatarsal? 
A. It is not as far out as the 1netatarsal; between 
the ankle joint and the metatarsal bone. 

Q. The fracture of the right ra1nus: at the tin1e 
you took the X-ray, did that show an unhealed 
fracture at that ti1ne, at the time you took it? A. 
Yes, sir; it was an unhealed fracture. We took it 
on the day o.f the accident, and then we took it 
later in February. 

Q. And what was its condition then? A. The 
fragments were in the sa1ne position and condition 
as at the previous exa1nination. 

Q. Well, by "the same condition" do you 1nean 
as to apposition? A. The same position. 

Q. That is, you 1nean in good apposition, good 
position? A. The fragments ·were slightly over-

20 

40 
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riding on the second examination. 
Q. And they were in the same position when you 

took the second ones? A. Yes. 

By Mr. Seymour: 

Q. Now, referring to Exhibits P -8 and P-9, the 
exposures that you n1ade of the back, or the spine, 
those are very s,mall, aren't they? A. Cervical 
spine; yes, sir. 

Q. Very sn1all, aren't they, very small in size'? 
A. Yes, sir; the tip of the left first dorsal trans-
verse process. 

Q. Just on the tip; very small. Both infinitesi-
mal, aren't they, Doctor? A. Yes,. 

By the Court : 

20 Q. In the beginning, at the head, you have first 
what spinal bones? A. The axis. 

Q. vV ell, generally speaking, and then below 
that? A. The cervical. 

Q. And how 1nany cervical vertebrae? A. Seven. 
Q. And this then is the eighth? A. This is the 

first dorsal. 
Q. It ,vould be the eighth bone down? A. The 

eighth bone done from the neck. It is divided in-
to dorsals, yes; and fro1n there on there is twelve 
dorsals, and this is the first dorsal. 

By Jl!Ir. Seymour: 

Q. Well, that first dorsal is above the center of 
the back, isn't it, Doctor? A. Above the center of 
the ba:ck? 

Q. Above the center of the back, with reference 
to the spine? A. Yes, sir; the first dorsal. 

Q. Would be above the center? A. vVhat do 
4 O you mean by the "center of the back"? 
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Q. Well, about the middle of the back. 

The Court : Take between the neck and 
the sacrum. ls it above the middle? 

The Witness : Well, from the head or the 
trunk-what does he mean? 

Q. VVhere the axis starts.. The axis is the be- I () 
ginning of the spine, is it not? A. I would say j t 
is just above the 1niddle, yes. It is the first dot-
sal; it has . to be above the n1iddle. 

Q. And that is the part that was affected, ac-
cording to these exposures, is that right? A. Ye~, 
sir. 

Q. Would you yourself put your finger on where 
the first dorsal is, on your body? 

The Court : On his back? 
Mr. Seymour: Yes. 
The Court: Would you 1nind showing the 

jury? 
The Witness : About here ( indicating on 

the stenographer) . 

Q. That is the fi1·st dorsal? A. Yes. 
Q. And this is the first dorsal pictured in these 

exposures? A. Yes, it is in that area. : ' () Q. But on a nonnal person that would b~ about . ) 
how many inches below the neck here, the axis'? 
A. It depends upon the length of the patient's 
neck; that varies. It would be further on a long-
necked person and shorter on a short, fat, thick 
neck. 

Q. But the first dorsal would not be in this part 
of the back, would it, where I a111 pointing now? A. 
No, that is the lumbar region where you have your 
hand. •10 
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Q. That is not the dorsal at all. No,v, this ex-., 
posure that you 1nade here shows that the lumbar 
region is all right, doesn't it (indicating) ? A. I 
have no fihns there showing the lumbar region. 

Q. You did not go that far? A. No, sir. 
Q. Well, there wasn't any complaint made about 

'IO the lun1bar 1·egion, was there? A. In looking over 
the records, I saw a report of a fracture of the 
first transverse process of the first lu1nbar, a tranH-
verse process of the lumbar; but I haven't those 
films. 

Q. Well, you made all the films that were 1nade 
on this case, didn't you, Doctor? A. Yes·. 

20 TOUFICI~ NICOLA sworn in behalf of plain-

30 
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Direct-examination by JJr. Laird: 

Q. Doctor, you are a practicing physician of thi~ 
state, are you? A. I am. 

Q. And also of New York State? A. I am. 
Q. And ·where is your offi.ce? A. I have two of-

fices: one in New York, at 49 East 51st Street, and 
the second one at 5G Church Street, Montclair, New 
Jersey. 

Q. And do you specialize in any particular 
branch of medicine or surgery, Doctor? A. I do. 

Q. And what? A. Orthopedic surgery. 
Q. And are you connected with any hospital or 

other ins ,titution? A. I am . 
. Q. What, please? A. New York Hospital for 
Ruptured and Crippel; New York Polyclinic Hos-
pital, and Mountainsi<fo Hospital. 
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Q. Did you have occasion, Doctor, to treat Helen 
Haines at any time? A. I did. 

Q. Can you fron1 me1nory, Doctor, give us tlw 
date when you first treated her? A. I cannot . 

. Q. Did you, in the course of your treat1nent, 
make use of the X-ray films or the reports on the 
same that have been testified to here by Dr. Schiln-
melpfennig? A. I did. 

Q,. Can you tell us, Doctor, ·whether or not a 
fracture of the pelvic bone, as described by the X-
ray doctor, is considered serious or not? A. Some-
times. 

Q. The pelvis, Doctor, is one of the main bones 
of the body, is it not, sometimes designated as the 
bridge of the body? A. Well, it is an important 
structure in the body. 

Q. And can you recall at all a pproxilnately how 
long you tr·eated Mrs. Haines? A. I cannot. 

Q. Can you recall whether or not her injuries 
were of a painful nature? A. Yes, I can. 

Q. What have you to say as to that? A. It wa8 
very painful. 

Q. And by 1·eason of what, Doctor? A. By rea-
son of the first exainination-that had to be defer-
red, because of pain; and the treat1nent was direct-
ed along the X-ray findings. 

Q. And where were the chief con1plaints of pain, 
Doctor? A. Well, I an1 not quite sure. 

Q. Well, I appreciate that you have had a num-
ber of cases since then, but at the same tilne I 
would like to ask you to give us your best recollec-
tion. A. Well, it has been a year and a half since 
I saw this patient, and I remember disitinctly she 
had pain along the course of her back,_ beginning 
from the lower part of the neck right down to the 
end of the sacrum. 

10 

au 
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Q. And do you remember any difficulty ·with the 
foot and ankle, Doctor? A. I will truthfully ad-
mit that this was brought to my attention by the 
patient, that I overlooked the pain in the ankle, be-
cause the pain in the back was so severe, we direct-
ed our treatment toward that, and the ankle was 

10 overlooked until the patient directed 1ny attention 
to it. 

20 

Q. What was the course of treatment with ref-
erence to either the back or the pelvic injury, Doc-
tor? A. Well, the patient was in what we call a 
fracture bed, with Balkan fra1nes, wooden struc -
tures over the bed, so that the patient could handle 
herself in order to use the bed pan. 

Q. Now, Doctor, it has been testified to here that 
Mrs. Haines was confined to the hospital from Jan -
uary 9th to J?ebruary 25th. Does that conform, 
in general, to your recollection? A. Well, that 
would only be a guess. 

Q. Was she under your charge or care after ·her 
discharge from the hospital, Doctor? A. Yes, I 
sa,-v her a nu1nber of ~in1es in the office, to check up 
on the progress. 

Q. And do you recall whether or not you had oc-
casion to refer her to any physician or dentist'! 

:rn A. No, I do not. I think I referred her to an eye 
man, but I am not sure of that. _ 

Q. Do you know a Matthew Kearney? A. I do 
not. 

Oross-exarnination by 11! r. Seymour : 

Q. When was it -you last saw her, Doctor? A. I 
don't know; I don't remember. 

Q. Well, do you remember the result of the ex-
I> amination that you made at that ti1ne? A. In . a 

• 
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general way I could say that the patient was pro-
gressing. 

Q. Well, don't you think that she has made a 
good recovery, so far as function is concerned? A. 
Well, I haven't seen her for a year and a half, but 
the last I saw her she was able to get around. 

Q. Well, have you seen her here today? A. Yes, 1 o 
I saw her just now. 

Q. Did you see her walking around? A. I did 
not. 

Q. You did not? A. No, sir. 

Mr. Seynwur: (Addressing the plaintiff 
Helen Raines) Would you mind walking 
there for the doctor, please, Mrs. :Haines? 

Mr. Laird: I object to this. 
'rhe Court: I will sustain the objection. 
:Nir. Laird: Now, if the Court please ; I 

may be a bit late in this offer, but there was 
some question raised yesterday about the pay-
met1ts of a number of these medical bills, 
and I have had Mrs . Haines, in the absence 
of Dr. Haines, today, produce all the checks 
that she can produce, bearing on this mat-
ter, which total a considerable sun1, and if 
the Court will permit 1ne, I should like to 
off er them in evidence. 

The Court: Any objection? 
Mr. Seymour: Why, of course. 
The Court: I will sustain the objection, 

not because I think they are not relevant, 
but because over objection I would not do· 
that, after what I said yesterday about those 
matt er,s; there n1ay be some defense to it, and 
I assume that Mr. Seyn1our is here unpre-
pared to n1eet such a proposition; and it was 4U 
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understood that only n1edical testimony 
would be received here today. 

Mr. Laird: The question was raised yes-
terday and gone into, with reference, in par-
ticular, to the bills of the nurses in the hos-
pital. Now, I have those checks here. 
Would it be improper for 1ne to ask that theJ 
be adn1itted, when ·we have actually gone in-
to that yesterday? 

'fhe Court: If objected to, yes. If there 
is no objection, I have no objection to your 
putting them in. 

Mr. Seymour: Well, I object to them, sir. 
I thought we would have nothing but doc-
tors today. 

~Ir. Laird: vVe rest. 
~Ir. Seymour: Haven't you got your other 

doctor? 
The Court : No, the understanding ,va8 

there was to be but one doctor and one tech-
nician. 

Mr. Seyn1our: All right. Then I -will rest. 

Mr. Seymour sun1s up in behalf of defendants. 
Mr. Laird sums up in behalf of plaintiffs, 

The Court charges the jury as follows: 

CHARGE OF THE COURT. 

DUNGAN) J. 

Gentlemen, at the outset, I think I ought to say 
to you what I am requested by the defendants to 
say: that the mere happening of an accident to the 

11 plaintiff raises no presumption of negligence upon 

. . 
I 

[ 
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the part of the driver of the taxicab. Negligence 
is not presumed, ordinarily; in fact, there is al-
ways a presumption of want of negligence until 

. negligence has been proven by the greater weight 
of the evidence in the case. So in this case no pre -
sumption of negligence arises from the mere hap-
pening of the accident. That is a 1natter of proof, 1 () 
and must be established by the greater weight of 
the evidence. 

I a1n also requested by the defendants to say 
to you that the refusal of the Court to grant the 
motion for a non -suit does not indicate that the de-
fendants were guilty of negligence; it simply in-
dicates that it was the view of the Court at that 
tiine, and is still the view of the Court, that the 
case presented questions of fact which it is your 
duty to deter1nine and which it would haYe been 
improper for the Court to decide as a matter of 
law. So, as may be indicated by what I said at 
the outset, the question in this case is whether or 
not the greater weight of the evidence in the case 
shows that this taxicab driver, Baker, was guilty 
of negligence in the operation of his taxicab, which 
resulted in his running down Mrs. Haines and in-
juring her as she complains in this case. 

Negligence generally consists in the failure to 
act as a reasonably careful and prudent person or-
dinarily ,vould act under the san1e or simi lnr cir-
cun1stances and conditions, which involves, in the 
case of an automobile driver, the duty to run at 
a reasonable rate of speed, and the duty to sound 
a warning · when that is indicated by conditions ex-
fating at the time; that is, if a taxicab driver or 
an automobHe driver, approaching a ~street inter-
section, sees a vehicle or a pedestrian crossing, or 40 
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about to cross that street intersection, and appar-
ently unaware of his approach, it would be his 
duty, of course, to sound a warning. That is what 
the horn is required and placed on an auto1nobile 
for. It is his duty to make reasonably careful ob-
servation for vehicles or pedes ,trians crossing or 

1 U about to cross his line of traffic, and to take rea-
sonable care to avoid colliding vvith the1n. 

20 

3U 

40 

At that time there was in force in this state a 
statute which is to this effect: "In places where 
the houses are on an average less than one hun -
dred feet apart"-and, according to the undisput -
ed proofs , in the case, this was such a location, one 
of the witnesses saying that the houses were fifteen 
or more feet apart-"pedestrians shall have the 
right of ,vay over vehicles at any street crossing." 
Now, that does not mean that pedestrians n1ay not 
cross at other places , than street crossings, but it 
does mean that pedestrians do not have the right 
of way over vehicles at other places than street 
crossings; and the ilnportance of that in this case 
may be indicated by the dispute as to where this 
collision happened. 

Mrs. Haines herself says, as you recall, that sh(> 
vi!as crossing over Grove Street, which was a street 
upon which the taxicab was being operated, in the 
extension of the northerly side of Claremont Ave-
nue from the west to the east side of Grove Street, 
Grove Street running north and south. She does 
not say that it happened on the crosswalk, because 
she does not know anything, she says, after she 
started to cross; but the driver hin1self testified 
that it happened 45 or 50 feet north of the cross-
walk. So if it happened 45 or 50 feet north of the 
crosswalk, then Mrs. Haines had not the right of 
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way, if that is where she was crossing. On the 
other hand, if she was cros ,sing on the crosswalk, 
she had the right of way over the taxicab, and ha,l 
the right to assume that the taxicab would yield 
her that right of way. However, her story is that 
she did not see the taxicab at all. 

She said that she had co1ne fron1 the Lacka -
wanna station, traveling on the westerly side of 
Grove Street until she came to Clare1nont Ave-
nue; she c1·ossed over to the northerly s,ide of 
Clarernont AYenue, and then, at the no1·thwest 
corner, hesitated before crossing over to the east-
erly side of G1·ove Street, to go to her home on Ox-
ford Street, which is to the north of Claremont 
Avenue. She was going to pr,oceed fro1n there, as 
I understood it, on the easterly side of Gr ,ove 
Street, because the1·e was no sidewalk on the \vest-
erly side of Grove Street. She says that at this 
no1·thwest corner she hesitated and waited until 
two cars passed, going in a southerly direction on 
Grove Street, and then started to c1·oss Grove 
Street, fron1 the west to the east side, in a line of 
where the side,Yalk on Claren10nt Avenue ends, 
st1·aight nci-oss. rrhen, she says, she has no 1ne1110-
ry of seeing the taxicab, stal'ted to cross, and had 
no recollection of anything else until the next day, 
·when she was in the hospital. 

Mr. Seery, who is a police lieutenant of the Town 
of Montclair, says that Baker, the drive1·, came to 
police headquarte1·s and 1nade a staten1ent at that 
tin1e, in which he said that he was driving north 
on Grove Street, and that he slowed down on com-
ing to the crossing at Claren1ont Avenue. The 
driver says that he stopped, you will recall, differ-
ing fro1n this, and denies thRt he -said he merely ·10 
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slowed down. Mr. Seery says that the driver said 
that he saw this woman stepping from the curb, 
at the northwest corner, walking in an easterly di-
rection on Clare1nont Avenue; that when she got 
to the center, she hesitated, and then started again 
and walked in front of his automobile; that he 
struck he1· with his front bun1per, about in the cen-
ter, and knocked her down. 

Now, Baker's testin1ony differs somewhat front 
that. His story is that when he can1e to Clare-
1nont Avenue he made a con1plete stop, and looked 
up Clar·e1nont Avenue. He put his aut01nobile in 
first gear and started, and saw a lady on the north-
west corner, and as he started she stepped off and 
started to cross the intersection, from west to east. 
Although he said, in his staten1ent, according to 
Mr. Seery, that she caine out to the center of the 
street and stopped, he says here that he did not 
see the lady again until she was 40 or 50 feet below· 
the intersection, fr01n which I understand him to 
mean no1-th of the intersection; that · then she step-
ped directly in front of the cab, and walked in be-
tween the left front headlight and the radiator; 
that he put on his brake and ahnost stopped, and 
just pushed her to one side; and he says that the 
contact was about five or six feet fron1 the right 
curb. He says that the width of Grove Street is 
45 or 50 feet, and that of Clare1nont Avenue is 35 
to 40 feet. 

The plaintiff herself does not testify to where 
this occurred, any more than I have called to your 
attention: that she said she was proceeding straight 
across; but the testimony of Nir. Baker hin1self, as 
given by Mr. Seery in his state1nent, and his own 
testimony here in court, differs, and when testhno-
ny differs, as this does, you have a right to take in-
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to consideration the probabilities, and here is a 
probability which occurs to me-you have a righc 
to take into consideration all the others, but here 
is one that occurs to me: if Grove Street was 45 
feet across, and this accident happened 45 feet 
north of Grove Street, as he says, then Mrs. I-Iaines 
n1ust have gone what would have been the distance 1 o 
across this right angle of 40 feet to the east, anJ 
45 feet to the north while he was traveling fr01n 
the south side of Claremont Avenue to 45 feet be-
yond, which would be 85 feet. I have not n1ade up 
what the hypotenuse of that triangle would be, but 
you may do that when you go to the jury room. He 
says he ·was traveling up to the 1101·th crosswalk 
fro1n the tilne he started, and that when he reached 
the north crosswalk he was traveling about seven 
1niles an hour, and when he struck this lady he 
was traveling ten 01· twelve. 

Now, is it probable that she would have travel-
ed that dj_stance across the stl'eet, and to the north 
of that crosswalk, while he was traveling the dis-
tance fron1 the south side of Claremont Avenue to 
45 feet or 50 feet beyond Claremont Avenue? That 
is a matter which you n1ay take into consideration 
in deter1nining ·whether this collision took place 
where he says it did. If it did, then Mrs. Haines 
had not the right of way, but if she was on the 
crosswalk she had the right of way. 

Now, from all the evidence in the case, it will be 
for you to determine whether or not she was struck 
by the negligent operation by Mr. Baker of the 
taxicab while he was driving. If she was, then 
not only Mr. Baker, the driver of the taxicab, but 
Mr. Baker's employer, which was the Montclair 
Bro-vvn and vVhite Cab Cmnpany, are responsible to 
Mrs. Haines, and to her husband also, provided no 

au 

40 
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contributory negligence upon her part has been 
shown in this case-because she had some duty to 
perform as well as the driver of the taxicab. It was 
her duty to take reasonable care for ,her own safe-
ty. 

She does not re1nen1ber just --what she did, and 

10 here again there is a presu1nption of due care un -
less the contrary is proved. Before you should find 
that she, by any negligence upon her part, con-
tributed to this collision, it 1nust be shown, by the 
greater weight of the evidence, that there was such 
negligence upon her part. Now, what she says 
about it is that she has no me1nory of seeing a taxi -
cab, or of seeing any lights upon a taxicab. She 
says that she saw no cars crossing to the north . 
She says, upon cross-exan1ination, that she believes 

0() she looked to her right, which was the direction 
fron1 which this taxicab was coming, but she frank-
ly admits that she does not ren1ember. It was her 
duty to do that. Has it been proven by the evi -
dence that she failed to do it, if the accident hap-
pened where it is insisted, upon the part of the 
plaintiff, that it did, namely, updn the crosswalk? 

Of cour•S'e, gentle1nen, if it happened as the de-
fendant Baker says it did, if she went from that 

:m northwest corner, afiter he first observed her, to a 
point 45 or 50 feet north of the north cros-s-\valk 
of Claremont Avenue, and walked or ran in front 
of this taxicab, and that is the way the taxicab hit 
her-walked in front of it, I should have said, 
when the taxicab was so close that, by the exercise 
of reasonable care, the taxicab · driver could not 
stop it in time to avoid the accident, then that was 
due apparently to a failure upon her part ,to ob-
serve the taxicab, and to take such care for he1· 

4 O own safety as she ought to have taken, in which · 
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event she would undoubtedly be guilty of contriL-
utory negligence, which would prevent her fron1 
recovering in this case. 

This is a 1natter which you have a right t,o take 
into consideration, and if her contributory negli-
gence is• shown, she cannot recover, even though 
you decide that the driver of the taxicab was neg- 1 o 
ligent; but if her negligence has not been estab-
lished by the greater weight of the evidence, and 
the greater weight of the evidence shows that Bak-
er was negligent in the operation of his taxicab, as 
the result of which the taxicab ran into Mrs. 
Haines, she is entitled to you1· verdict, and so i.3 
her husband. 

If she is entitled to your ve1·dict, she is entitled 
to 0on1pensation for the injuries which were sus-
tained by her, for her consequent pain and suffer-
ing and disability, and, if she is not yet cured, fo1· 
such pain and suffering and disability as she is 
undergoing at this time. 

According to Dr. .Schimn1elpfennig, she had 
three fractures: she had a fracture ,of the pelvic 
bone, she had a fracture of the transverse process of 
the first cerTical vertebra, and she had a fracture of 
the ankle joint. She says that she suffere pa111, 
that she was in the hospital for some time, with 
nurses; that she was incapacitated at hon1e for a 
considerable ti1ne, and that she still suffers pain 
and disability as the result of these injuries. for 
which she is entitled to be compensated by your 
verdict, if she is entitled to your verdict at all. 

In addition to that, she said that a fur coat-do 
you claim for that, Mr. Laird? 

Mr. Lainl: I will ·omit it. 
The Court : She says that, although this fur 

coat was w01·th a bout $3-00, she does not claim for 4U 
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the fur coat, but only for the dainage to it, which 
she says was only $50, and it is adn1itted that that 
should be omitted fro111 your consideration. 

Now, if she is, entitled to your verdict, so is her 
husband. The husband is entitled to the conjugal 
society and services of his wife, as he had been 

10 accuston1ed to enjoy her society and services 
prior to an injury of this kind; and what-
ever you beljeve will con1pensate hin1 for 
that loss of society and services of his wife 
you should award him. In addition to that, he 
society and services prior to an injury of this 
kind; and whatever you believe will compensate 
hiin for that loss of society and services of his wife 
you should award him . In addition to thatfi he 
·would be entitled to be co1npensated for the rea-

~O sonable expens es of atte1npts to cure his wife, or 
to alleviate her fron1 her pain and suffering, or to 
supply help in the household to take the place of 
the services which had preYiously been rendered 
by the wife. 

It is very frankly adlnitted in this case that the 
doctors ' services, whic.h, apparently, ,vhen this 
suit was started, it was thought were proper ele-
1nents of dainages, should not be included, because, 

::o by the courtesies extended by one doctor to another 
doctors do not make charges, one to the other. 
There are other elements of damage which frankly 
have been withdrawn from your consideration in 
this case; but there are certain elements of da1nage 
which you may take into consjderation-cer-
tain expenses which the doctor has been obliged 
to pay, and ·one of these is the hos,pital bill, $645.25. 
There were nurses. She had a day and night 
nurse for three weeks, and then, for the remaining 

4 O time she was in the hospital, she had a single 
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nurse; and their services, at $49 a week, total $485. 
Then, ·when she was brought hon1e, she had a prac-
tical nurse at hon1e, from February 25th to Aug-
ust lst - 23 weeks-at $25 a week, and a charge 
was made, if it be a reas ,onable one it is for you to 
say-of $10 a week for her board, 1naking $35 a 
week. If that is not a reasonable charge, you n1ay 1 o 
scale that down. Of course, this was an extra per-
son in the fa1nily, and whatever you believe, frmn 
the evidence in the case, to be a reasonable charge 
for that item, you 1nay include in your verdict in 
favor of the husband, in addition to the $25 a week. 
If you think that $10 is reasonable, as charged by 
the doctor, that item ainounts, for 23 weeks, to 
$805. 

Then there was a physio-therapist, a woman. 
Checks have been produced showing that she was 
paid $103. I have not totaled these items to know 
just what the a1nount is. In addition to that, as 
I understood the testin1ony of Mrs. Haines, they 
had had extra help in the house. Before this time, 
she said, in addition to sending out the laundry, or 
having a laundress come in, they had a ·woman 
who can1e in and did the heavy housework, in ad-
dition to what J:\ifrs. Haines formerly did, for a day 
and a half a week. Since that time, since the 
practical nurse left, I understood, and down to the 
present time, they have had a ·woman con1e in for 
two days a week, and pay her $4 a day, which 
would be $2 a week m<'>re than they formerly paid 
-that is an element of dan1age which you 1nay 
take into consideration in determining how much 
the doctor is entitled to, if you decide he is en-
titled to your verdict. And he is entitled to your 
verdict, as I have already stated, provided his wife 
is entitled to your verdict. 

,10 
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If Mrs. Haines is not entitled to .your verdict, 
then the doctor is not entitled to your verdict; and 
if you decide that they are entitled to your verdict, 
you should indicate by your verdict how 1nuch you 
find in favor of Mrs. Haines, .and how 1nuch you 
find in favor of Dr. Haines. Do not bring in a 

] U single verdict ; bring in a verdict in favor of each 
of then1 for the amount of da1nage you find each 
to be entitled to. 

20 

HoweYer , if you find contributory negligence to 
have been proven, or a failure to prove negligence 
on the part of Mr. Baker, then your verdict should. 
be in favor of the defendants. However, if your 
verdict be against the defendants, you will not ap-
portion the amount between the driver of the taxi-
cab and the owner of the taxicab, but you should 
render your verdict against both of the1n, the la,v 
taking cm·e of the apportionment of that between 
them. 

I have here a request to charge on behalaf •of the 
plaintiffs: "Even if the plaintiff were crossing at 

: a point other than the cros-swalk, she ·would have 
a lawful right to do so, and her rights and that ,of 
the taxicab would be equal upon the streets.'' I 
charge you that. 

30 ( The jury retires) 

.J 0 

The Court: Are there any points that I 
have not covered, or any exceptions to the 
charge? 

Mr. Laird: No, your Honor. 
M-r. Seymour: No, sir . 

J 
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New Jersey Court of Errors and Appeals 

I-IELEN HAINES and THOMAS 
HAINES) 

Plaintiffs-Respondents, Action at Law. 

vs. 

NICHOLAS BAKER and MONTCLAIR 
BRO-\VN & WHITE CAB Co.) a 
corporation, 

Defendants-Appellants. 

On Appeal 
fro1n Sup1·eme 
Court, Essex 
Circuit. 

BRIEF OF PLAINTIFFS-RESPONDENTS. 

Statement of Facts. 

The plaintiff, Helen Haines, was a pedestrian 
who was attempting to cross Grove Street, a public 
highway in the 'rown of ~Iontclair on the evening 
of January 9, 1928 at about six o'clock in the even-
ing. Plaintiff started to cross at the crosswalk 
and had gotten within approxin1ately eight feet 
of the opposite cu1·b when she was struck by the 
front of a taxi cab owned and operated by the de 
fendants, being hurled to the ground to the right 
of the taxi sustaining injuries which included a 
c01nplete fracture -of the frontal portion of the 
pelvic bone on the right side, a chip fracture of 
the dorsal bone, tearing of the 1'iga1nents, of the 
left ankle, fracture of the transverse process of 
the first dorsal vertebrae and fracture- of the trans-
verse of the first lun1bar vertebrae ·which injuries 
resulted in the- patient's confinen1~nt to the Moun-
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tainside Hospital fron1 January 9, 1928 to Febru-
·ary 25, 1928. 

Argument. 

'l'he defendants-appellants s•et up one ground of 
appeal divided into seven sections which the re-
spondents will discuss in the order in which they 
are given and discussed in defendants-appellants' 
brief. 

a. That the verdict is contrary to the weight 
of the evidence. 

This is not a proper ground of appeal and it 
requires no citation of authority that the appellate 
court on appeal reviews only questions of law and 
is not concerned with the weight of the evidence. 
Accordingly, it ,Yould seem unnecessary to discuss 
this point. 

b. That there was no proof of negligence as 
against the defendants. 

The re1narks under "a" supra, are likewise ap-
plicable to this ground -of appeal and in that no 
error of law is pointed out respondent will not 
discuss this ground. 

c. That there was no proof of violation of any 
duty that def end ants owed to the plaintiffs. 

Our remarks under "a" and "b" are likewise ap-
plicable to this ground and accordingly it will not 
be argued. 
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d. That the verdict rendered in favor of the 
plaintiffs was the result of mistake, passion, or 
prejudice on the part of the jury. 

Questions regarding the conduct of the jury can 
only be considered on a Rule to Show Cause. Ac-
cordingly, this ground ·will not be discussed by the 
respondents. 

e. That the verdict is contrary to and incon-
sistent with the charge of the Court, the issue 
raised by the pleadings and the evidence adduced 
in support of the allegations or issue. 

'rhis g1·ound points out no error in law and ac-
cordingly --we find nothing to discuss on an appeal. 

f. That the Court erred in refusing defend-
ant's motion for a non-suit at the close of plain-
tiffs' case. 

• 

'!1he plaintiff, Helen Haines, at the thne of the 
happening of this accident was proceeding 
from the Lackawanna Raill-oad Station in the 
r:rown of Montclail- to her horne and it was neces-
sary for her on this trip to cross Grove Street 
which she p1·oceeded to cross at the intersection 
of that street ·with Claremont Avenue, another pub-
lic highway in the 1'own of Montclair. The plain-
tiff testified that she stood on the northwest corner 
for an interval of time during which two cars pass-
ed her going in a southerly direction. She then 
stepped off the curb at the crosswalk to cross Grove 
Street and in her own words "I ·started straight 
across" ( State of Case, page 15, line 31). Plain-



tiff also sta.ted that n t the thne she believed she : 
lookedt to her right, which was the direction fron1 
·which the taxicab was coming, but was unable to 
state positively ( State of the Case, page 28, line · 
23) and that she had no recollection of further hap -
penings until she regained consciousness in the 
:M:ountainside fiospital at about twelve o'clock at 
night (State of the Case, page 16, line 1). 

It is, of coui-se, a comn1on experience for one 
involved in an accident resulting in unconscious-
ness to lose their 1nemory of events imn1ediately 
preceding the accident itself. 

'rhe ,Yitness, Paul Robbins, called on behalf of 
the plaintiff testified that he was walking in a 
northerly direction along the westerly side of · 
Grove Street at approxin1ately ten or fifteen paces 
past Clare1nont A venue ( State of the Cas2, page 
45, line 2U) . At that time he heard the sound of 
an autmnobile approaching hiin fr-0111 the rear and 
he glanced over his right shoulder in the direction 
of the sound and at the same tin1e heard a thud 
and saw something fall (,State of the Case, page 
50, . line 22). The witness then turned and ran 
across the street diagonally to a point on the op-
posite side of the street to a point son1ewhat near-
er to Claremont Avenue and found plaintiff lying _ 
in the road on the right side of the taxicab ( State 
of the Case, page 54, line 36) about five feet away 
frmn the easterly curb of Grove Street ( State of 
the Case, page 54, line 38) . 

Fron1 the testimony of both of these witnesses 
the jury were entitled to believe that the plaintiff 
,Yas crossing at a crosswalk, first by reason of the 
direct testimony of the plaintiff herself that she 
started at the crosswalk and went straight across 
and, secondly, from the testimony of Robbins that 
he was ten or fifteen paces from the corner and 
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that the accident happened s01ne,vhere behind hi1n. 
Fr01n this testimony the jury could also infer that 
the plaintiff had walked ahnost entirely across 
Grove Street and ,Yas within a few feet of the op-
posite curb when struck by the taxicab. 

Next there was produced for the plaintiffs a wit-
ness, Hugh ,Seery, a police lieutenant, connected 
with the Montclair Police Depart1nent, who testified 
that on the evening of the accident the defendant, 
Nicholas Baker, appeared at police headquarters 
and 111ade a statement which the lieutenant took 
down in a book used for that purpose and that 
Nicholas Baker had stated to hiln the following: 

"A. (Reading): 'On January 9, 1928, 
. sta{en1ent of auto accident of Nicholas Bak-
er, of 293 Heywood Street, Orange, New J er-

. sey; driver's license 565617; car license 0-
296Wr, New Jersey. I was driving north on 
Grove St1·eet about 7 :10 P. M. I slowed 
dow·n on coining to the crossing at Clare-
1nont Avenue. I saw a wo1nan stepping 
fro1n the curb on the nol'thwest corner of 
Cla1·e1nont Avenue, walking in an easterly di-
rection on Claren1ont Avenue. When she 
got to the cente1· of Grove Street, she hes,i-
tated, and then started again and ·walked in 
front of 1ny aut01nobile. I struck her with 
n1y front bu1nper, about in the center, and 
knocked her down. I stopped as quick as 
possible. The street was wet. I stopped in 
about eight or ten feet. I was going about 
twelve 111iles per hour at the tin1e of the ac-
cident. I got out and put the w01nan in my 
taxicab, and took her to the Mountaiilside 
I-Iospital. The woman's na111e; Mrs. Thomas 
liaines of 30 Oxford Street, Montclair, I did 
not blow 111y horn on coming to the crossing 
as I slowed down.' " ( State of the Case, page 
59, lines 2-13; page 59, lines 35-40; page 60, 
lines 1-14.) -



6 

As a reading of thiR state1nent ·will readily indi-
cate, the driver of this taxicab after the accident 
stated that he was proceeding along Grove Street 
when he saw the plaintiff crossing Grove Street 
(to quote the witness "walking in an easterly di-
rection on Claremont Avenue" which by inference 
can be taken to n1ean on the crosswalk. ) He no-
ticed her hesitate when she reached the center of 
Grove Street and then continue on, that he blew no 
horn to ,varn her of his approach but continued on 
and ran her down as she was walking ( not run-
ning) and that he struck her with the middle of 
his front bu1nper. 

:Nothing can be clearer, vYe think, than that this 
testimony presented a clear jury question both on 
the question of negligence and of contributory neg-
ligence and as the appellate courts of this state 
have often said, questions of negligence and con-
tributory negligence are practically always for the 
jury. Olenick vs. Standard Oil, New Jersey Ad-
vance Reports, Vol. VIII, No. 40, page 7 44. 

Regardless, however, of whether or not the fail-
ure of the trial court to non-suit on the defendants' 
1notion was , or was not error, the error if any was 
undoubtedly cured on the defandants ·' o-wn case 

_ and this through the testimony of Nicholas Baker 
who was operating the defendant's taxicab. Mr. 
Baker testified that as he came along Grove Street 
he started to cross Claremont Avenue but noticed 
the plaintiff standing on the northwest corner and 
saw her step off the curb and start to walk along 
the intersection ( State of the Case, page 105, line 
24). 

After having seen the plaintiff in this position 
and knowing that the path of his , automobile and 
the path of the plaintiff were converging, he made 
no further observation of the plaintiff although she 
was at that time crossing on the crosswalk, that 
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he blew no horn as a signal of his approach and 
that he never saw her again until he ran her down 
at a point some forty-five or fifty feet past the in-
tersection ( State of the Case, page 106, line 3). 
This testimony would suffice to cure any possible 
error on the question of non-suit. 'rhe defendant 
Baker's story in 1nany essentials · speaks so clearly 
of negligence that nothing further would seem to 
be required to convict hi1n of it, while other por-
tions of his testimony having to do with the al-
leged contributory negligence of the plaintiff are 
so . highly imp1~obable as to be absurd. That this 
improbability was apparent to the court, and we 
assume to the jury, is indicated by the following 
quotation from the charge of Judge Dungan which 
we quote verbatiln as follow·s ( State of the Case, 
page 142, lines 34 to 41, page 143, lines 1 to 30) : 

"'l"lie plaintiff hei-s2lf does not testify to 
where this occurred, any more than I have 
called to your attention; that she s,aid she 
,vas proceeding straight across; but the tes-
timony cf ~Ir. Haker hin1self, us given by 
Mr. Seery in his staten1ent, and his o-wn tes-
tin1ony here in court, differs, and when tes-
timony differs, as this does,1 you have a right 
to take into cons-ideration the probabilities) 
nnd here is a probability which occurs to 
me-you have a right to take into considera-
tion all the others, but here is one that oc-
curs to 1ne : if Grove Street was 45 feet 
across, and this accident happened 45 feet 
north of Grove Street, as he says·, then Mrs. 
Haines must have gone what would have 
b2en the distance across this right angle of 
L10 feet to the e~st, and 45 feet to the north 
while he was traveling from the south side 
of Claremont Avenue to 45 feet beyond, which 
·would be 85 feet. I have not made up what 
the hypotenuse of that triangle would. be, 
but you n1ay do tlrn t when you go to the Jury 
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roo1n. Jie s::1ys he ·was traveling up to the 
north crosswalk fr01n the tilne he started, 
and that when he 1·eached the north CI'oss-
·walk he was traveling about seven miles an 
hour, and ·when he struck this lady he ,vas 
ti ·nveling ten or twelve. 

":Now, is it probable that she ,Yould have 
traveled that distance across the street, and 
to the north of that crosswalk, ,vhile he was 
traveling the distance from the south side of 
Cla1·en1ont Avenue to 45 feet or 50 feet be-
yond Cla1·e1nont Avenue? That is a 111atter 
which you 1nake take into consideration in 
detern1ining whether this collision took place 
where he Rays it did." 

g. · That the damages awarded are grossly e~,-
cessive and resulted from mistake, bias, passion, 
prejudice or partiality on the part of the jury. 

While this ground of appeal is ilnproper in that 
it points out no legal error in the conduct of the 
trial which can be corrected on appeal, we arc 
nevertheless, glad to avail ourselves of the oppor-
tunity of briefly pointing out what the actual in-
juries were as indicating, if indication be required, 
the complete lack of 1nerit in this appeal. As be-
fore stated, the plaintiff received injuries consist-
ing of a complete fracture of the frontal portion 
of the pelvic bone on the right side, a chip fracture 
of the dorsal bone, tearing of the ligan1ents of the 
left ankle, fracture of the traverse process of the 
first dorsal vertebrae and fracture of the trans-
verse p1·ocess of the first lu1nbar vertebrae which 
injuries resulted in the patient 's confinement to 
the Mountainside Hospital fr01n January 9, 1928 
to February 25, 1928 during the majority of which 
time she lay in a fracture bed suffering intense 
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pain; that she has been left permanently injured 
and that her condition ,was such as to require the 
attention of a nurse for approximately five months 
after her return fr01n the hospital. With these in -
juries she received at the hands of the jury $3,000. 

The plaintiff, Thmnas Haines, proved at the 
trial bills totaling $2,320.25. He received at the 
hands of the jury a verdict of $2,500 so that the 
jury assessed as a loss for the society and com-
panionship of his 1 ·wife the extravagant su1n of 
$180. 

With further reference to the merits of the de-
fense in this case we desire to point out to the 
Court that although the driver of this taxicab hau 
reported to the police on the night of the accident 
that he had run the plaintiff down and that ht~ 
had struck her with the middle of the front bump~ 
er of his car and although he was present in court 
at the trial prepared to testify and did testify that 
the plaintiff was struck by his taxicab, neverthe -· 
less, the following colloquy bet\veen court and 
counsel took place ( State of the OaseJ page 50, 
lines 33-40, page 51, lines 1-2) : 

"lVIr. Laird: I an1 going to object to this 
question unless Mr. Sey1nour ,vill state that 
he denies the taxicab strucl\. this lady; of 
course, it has no 1nateriality othenvise. 

The Court: 'rhat is denied, is it, Mr. Sey-
111our? 

Mr. Sey1nour: It is denied, sir, that the 
taxicab hit the won1an." 

We also call to the Court's attention that th<> 
defendants in declining to permit the use of X-
rays produced by the historian of the Mountain-
side Hospital without the sa1ne being identified by 



10 

the technician who actually took the same 1nade 
the following staten1ent to the court and jury -
( State of the Case, page 126, line 39) : 

"l\ir. Seyn1our: No, sir. My information . 
is that this wonuu1 did not get those injuries, 
and for that reason I cannot ad1nit anything 
that is not correct." 

After having made this , staten1ent counsel failed to 
call any doctor to refute the testimony of the plain-
tiff herself or of the plaintiff's medical experts. 
'rhis as it see1ns to us is a fitting commentary up-
on the merits of defendants' contentions. 

For the foregoing reasons, it is respectfully sub-
mitted that the judgment of the trial court be af-
firmed. 

HEINE & LAIRD, 
Attorneys of Plaintiffs- Respondents. 

JOHN A. LAIRD _, 

Of Counsel. 
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HELEN HAINES and THOMAS 
HAINES) 
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NICHOLAS BAKER and MONT-
CLAIR BRO-WN AND WHITE CAB 
Co.) a Co1·poration, 

Defendants-Appellants. 

Action at Law. 

BRIEF OF DEFENDANTS. 

The :Wiontclair B1·own and White Cab Co., owned 
and operated a taxicab business and had in its en1-
ploy one Nicholas Baker as a driver. 

On the clay in question, the defendant, Monclail' 
Brown and White Cab Co. by its e1nployee Nicholas 
Baker, was driving in a gene1·aUy northerly direc-
tion on Grove Street in the Town of Monclail'. It 
was approxi1nately six o'clock in the evening, a fog-
gy dark night. Defendant reached Claremont Ave-
nue and stopp ed his 1nachine because of the traffic 
signal at that inte1·s,ection. 1--Ie shifted gears and 
had passed the inte1·section when suddenly his 
1nachine stn1ek son1ething. He stopped his car and 
upon getting out found that it was the Plaintiff 
herein. 

Questions Involved. 

A. 'l'hat the Yerclict is contrary to the weight of 
the evidence. The unin1peaced testilnony is that 
the accident occu1Tecl by reason of the negligence 
of the plaintiff in that she failed to make proper 
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observatio~1 as, to no1-thbound traffic ( Case, page 
15, line 3 et seq.) ; that she did not observe any 
lights of approaching traffic ( Case, page 15, line 
35 et seq.) and that it vi·as a foggy night ( Case, · 
page 25, line 2 et seq.) and it was a dark night 
( Case, page 27, line 10) and that she did not ob-
serve the defendants cab ( Case, page 27, line 25 
et seq.) and that she did not know of any cars go-
ing no l'th ( Case, page 27, line 3; page 28, line 10) 
and l>laintiff 1·efused to state definitely that she 
had looked toward the south, the direction from 
which the defendant was con1ing; but stated in 
fact that "don't know whether I looked either way 
or not " ( Case, page 28, line 28 et seq.) . On the 
other hand the testin1011y clearly showed that the 
defendant when 1·eaching the inte1·section of Clare -
n10nt Avenue stopped his car ( Case, page 96, line 
28) and shifted gea1·s,; that the car of the defend -
ant was being driven in a careful, prudent n1anner 
( Case, page 96, line 28) ; that he was driving not 
rno1·e than ten to twelve miles pe1· hour ( Case, page 
96, line 39) and that he was forty or fifty feet past 
the inte1·section wh en he struck the Plaintiff ( Oase, 
page 97, line 13 et seq.). 

The Jury, disregarding the force of this and si-
1nilar evidence gave to the testilnony of the Plain-
tiff a force to which, unde1· the law and facts it was 
not entitled to, and failed to give the testimony of 
the def ,endant, Montclair Brown and White Cab 
Co. the p1·ope1· f 01·ce. 

B and C. rrhat there was no proof of negligence 
as against the defendants; or that the defendant 
violated any duty owed to the Plaintiffs. 

'The evidence clearly shows ,that the defendant 
stopped his ca1· wheu reaching the intersection of 
G1·ove Street and Claren1ont A venue ( Case, page 
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96, line 28 et seq.) that he was driv1ng in a care-
ful, prudent, n1anner ( Case, page 96, line 28, 39 
et seq.) . The proof adduced showed that the de-
fendant, had the right of way in that when Plain-
tiff was struck, she was in the roadway, forty or 
fifty feet past the intersection. ( Case, page 97, 
line 13 et seq.). "Negligence is a fact which must 
be shown. It will not be presumed." McCombe 
vs. P. S. Railway Co., 95 N. J. L. 187. "There is 
always a presu1nption against negligence" 64 N. J. 
L. 59G. Negligence cannot be inferred fron1 the 
mere happening of an accident itself. Kingsley 
vs. D. L. & W. R. R., 81 N. J. L. 536. To n1easure 
negligence in the present case the standard of an 
extraordinary prudent person cannot be used as 
the criterion or yardstick, but father were ,the acts 
of the Defendant, Montclair Brown & White Cab 
Co's. driver, those of a reasonably prudent person. 

D. 'rhat the verdict rendered in favor of the 
Plaintiffs was the result of 1nistake, passion or pre-
j.udice on the part of the Jury. 

It is clear from a reading of the testin1ony ad-
duced that the Jury was swayed in their reason-
ing to lose sight of the fine legal distinction exis 1t -
ing in the case especially in relation to the liabili-
ty in respect to the Defendant, and to allow the1n -
selves to be actuated by 1notives of bias, passion and 
prejudice. 

E. 'rhe verdict is contr 1ary to and inconsistent 
with the charge of the Court, the issue raised by 
the pleadings and the evidence produced in sup-
port of the issue. The Court in its charge on page 
144 says "Before you should find that she, by any 
negligenoe upon her part, contributed to this col-
lision it 1nust be sho-,vn, by the greater weight of 
the evidence, that there was such negligence upon 



4 

her part. No:w, ·what she says about it is that she 
has no memory of s,eeing a taxicab, or ,of seeing 
any lights upon a taxicab. She says that she saw 
no cars crossing to the north . She says, upon 
cross -examination, that she believes she looked to 
her right, which was the direction fro111 which this 
taxicab was coming, but she frcvnkly c1,dmits thfft 
she does not remember. It was her duty to do that.)) 
Yet the Ju1·y apparently ignored the ,specific in-
structions in the charge of the Court and returned 
a verdict cont1·ary thereto. 

F. ':tihat the Court erred in refusing Defend-
ants n10tion fo1· a non -suit at the close of the Plain-
tiffs' case. N·owhere in the testin1ony does it ap -
pear that the accident upon which this case is pre -
dicated, was due to the defendants' failure to ex-
ercise due care. On the contrary, it ;was ,shown 
that the Defendant ,vas driving in a careful, pru -
dent manner ( Case, page 96, lines 28, 39). 

In the case of Hun1mer vs. Lehigh Valley Rail-
road Co., 75 N. J. L. 703, the Court says in part 
at page 706: "Where the evidence is equally con-
sistent with either view, with the existence or non-
existence of negligence, it is not con1petent to the 
Judge to leave the 111atter to the Jury. The par-
ty who affirn1s negligence had altogether failed to 
establish it. 'fhat is a rule which ought never to 
be lost sight of". Cotton vs. Wood, 8 C. B. (N.S.) 
568 (At page 572) 

Under the rules laid down in the cases cited here 
and the unilnpeached testilnony on behalf of the 
Defendants the Court erred in refusing Defend-
ants' motion for drireotion of a verdict at the close 
of the defendants' case. 
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G. That the dan1ages awarded are grossly ex-
cessive and resulted fron1 1nistake, bias, passion, 
prejudice or partiality on the part of the Jury. 

The Plaintiff complained o.f severe headaches 
and dizziness on lying down, but adn1itted that they 
didn't interfere with her sleeping ( Case, page 22, 
lines 6, 8 et seq.) and again she says, "I look pretty 
well-but I haven't the res 1istance" ( Case, page 22, 
line 23 et seq.). 

It is respectfully urged that this testirnony of 
the injuries does not warrant a verdict as granted 
by the Jury and such verdict bespeaks bias, pre-
judice ,or pa1·tiality on the part of the Jury, in fa-
vor of the Plaintiff and against the Defendants, 
all of which is contrary to law and justice. 

For the fore going reasons, it is respectfully 
submitted that the Judgment of the Trial Court 
be reversed. 

GEORGE F. SEYMOUR, JR., 
Attorney for Defendants-Appellants. 
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