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N OTICE OF A P P E A L .

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Jo Frank Brunetto, Complainant, or to Howard F .  
K ir k , Solicitor o f  Complainant:

Ta k e  n o t ic e , th a t the defendants, the T ow n of 
M ontclair, in the C ounty of E ssex, and W illia m  H . 
Senior, B u ild in g  Inspector o f the T ow n  of M ont-
clair, in the C o u n ty  o f E ssex, hereby appeal from  
the order of the C hancellor m ade in  the above 
named cause on June 2 1 st, 1916, and from  the 
whole and ev ery  part thereof.

Dated J u ly  18th, 1916.

Solicitors o f A ppellants.

W e conceive th at there is good cause for appeal 
in the above stated cause.

O f Counsel w ith  the A ppellants, T ow n  
of M ontclair, in the C ou n ty  o f Essex, 
and W illia m  H. Senior, B u ild in g  In -
spector of the Tow n o f M ontclair, in 
the C oun ty of E ssex.

Th e  To w n  o f  Mo n t c l a ir  in  t h e  
Co u n t y  o f  E s s e x , and W i l l ia m  
H. Se n io r , Bu il d in g  I n s pe c t o r

OF THE SAID TOWN OF MONT-
CLAIR, in  t h e  Co u n t y  o f  E s s e x ,

Be t w e e n

Fr a n k  Br u n e t t o ,
Com plainant,

and

Defendants.

On B il l  fo r  I n -
junction, etc.

Notice o f
A ppeal.

20
Si r :

H A R T S H O R N E , I N S L E Y  &  L E A K E , 30

E U G E N E  W . L E A K E ,

40



2

PETITION OF APPEAL
| y * i |

Service of a copy of the w ithin notice of appeal is 
acknowledged this 20th day of J u ly , 1916,

H O W A R D  F. K IR K ,
Solicitor of Complainant.

 ̂ -----------
10

N E W  J E R S E Y  C O U R T  O F E R R O R S A N D  

,,v , A P P E A L S .

To the Honorable the Court o f  Errors and Appeals 
in the last resort in all causes:

The petition of the Tow n of M ontclair, in the 
C ounty of Essex, a m unicipal corporation of the 
Sttote of N ew  Jersey, and of W illiam  H. Senior, 
B uild in g Inspector of the Town of M ontclair, in the 

20 C ounty of Essex, the appellants in this cause, re-
spectfu lly shows that your petitioners find them -
selves aggrieved by an order made in the above 
named cause on June 2 1st, 1916, by the Chancellor, 
wherein F ran k Brunetto w as com plainant and your 
petitioners were defendants, in this respect; that 
the said order directed th at an injunction be issued 
restricting the Town of M ontclair, in the County of 
E ssex and State of N ew  Jersey, and its co-de-
fendant, W illiam  H. Senior, its B uilding Inspector, 

30 and all other officers, agents and em ployees of said 
Tow n of M ontclair, from  enforcing the fire or-
dinance of the Tow n of M ontclair against the com-
plainant in reference to the building described inn 
the bill of com plaint which com plainant is con-
structing in the rear of his premises, which premises 
w ere recently annexed to the Town of Montclair, 
and also from abating, tearing down, rem oving or 
destroying the com plainant’s said building and 
from  in stitutin g any suit for the recovery of any 

40 penalties as provided for in the fiire' ordinance of
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P E T I T I O N O P A P P E A L

t h e T o w n o f M o n t cl ai r, o n a c c o u n t o f t h e e r e c ti o n 

o f s ai d b u il d i n g b y t h e c o m pl ai n a n t.

Y o u r p e titi o n e r s r e s p e c tf u ll y a p p e al f r o m t h e 

w h ol e o f s ai d o r d e r o n t h e g r o u n d t h a t t h e s a m e i s 

e r r o n e o u s, a n d t h a t t h e bill o f c o m pl ai n t o f t h e 

s ai d c o m pl ai n a n t s h o ul d h a v e b e e n di s m i s s e d, w i t h 

c o st s t o t h e s e p e titi o n e r s w h o w e r e t h e d e f e n d a n t s * 

t h e r ei n.

Y o u r p e titi o n e r s, t h e r e f o r e, p r a y t h a t t h e s ai d 

o r d e r m a d e o n J u n e 2 1 st, 1 9 1 6, m a y b e r e v e r s e d, 

s et a si d e a n d f o r n o t h i n g h ol d e n, a n d t h a t s ai d bill 

of c o m pl ai n t m a y b e di s m i s s e d a n d t h a t y o u r 

p e titi o n e r s m a y h a v e s u c h f u r t h e r r eli e f i n t h e p r e -

mi s e s a s t o t hi s C o u r t s h all s e e m m e e t.

D a t e d J u l y 1 8 t h, 1 9 1 6.

H A R T S H O R N E ,, I N S L E Y  &  L E A K E ,  2 0 :

S oli ci t o r s a n d o f C o u n s el w i t h P e ti ti o n e r s.

S e r vi c e o f a c o p y o f t h e w i t h i n n o ti c e o f a p p e al 

i s a c k n o w l e d g e d t hi s 2 0 t h d a y o f J u l y, 1 9 1 6.

H O W A R D  F. K I R K ,  .

S oli ci t o r o f C o m pl ai n a n t. t

. ' > *. ■ t 1  , ' ' ‘  ' *

. ; Vj  ' ‘ 11  '

• V f   v .  « . » ' : * /  **•

3 0 ;

4 0i
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ANSWER TO PETITION OF APPEAL

IN  C H A N C E R Y  O F N E W  J E R S E Y .

Be t w e e n

To w n  o f  Mo n t c l a ir  in  t h e  Co u n  
t y  o f  E s s e x , e t  a l . ,

10
Appellant,

and

Fr a n k  Br u n e t t o ,

Respondent.

The answ er of above named respondent to the 
20 petition of appeal of the above named appellant.

This respondent, not acknow ledging all or any of 
the m atters w hich in the said petition of appeal are 
contained, to be true, for answ er thereto, neverthe-
less, says and adm its, that an order was made on 
the tw enty-first day of June last past, and entered 
in the Court of Chancery in cause for that purpose 
m entioned in the said petition, as therein stated; 
but as to the substance and form  thereof, this re- 

2q spondent prays to refer thereto when the same shall 
be called. A nd this respondent is advised and 
prays that the said order is agreeable to equity, and 
he prays th at the same m ay be affirmed, w ith costs 
to be adjudged to this respondent.

H O W A R D  F. K IR K ,
Solicitor for and of Counsel w ith  Respondent.

On Petition o f  
Appeal. 

Answer.

40
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BILL OF COMPLAINT

IN  C H A N C E R Y  O F N E W  J E R S E Y .

To his Honor, Edw in R , Walker,
Chancellor of the State of New Jersey:

Com plaining,show s unto your H onor,your orator,
Frank Brunetto, of No. 1 Bloomfield ave., Town of 
Montclair, C ounty of E ssex and State of N ew  i q  
Jersey,

1 . That your orator has been seized in fee simple 
of a tract of land and the buildings thereon since 
February 3, 1905, in the Town of M ontclair, County 
and State aforenamed, which premises are described 
as follows:

Beginning at a point on the northerly side of 
Bloomfield avenue, at the southw est corner of land 
of John In glis; thence along said land north fifty- 
eight degrees fifteen minutes east one hundred 
thirty-three feet six inches to land of W illiam  R. 
English; thence along said land north th irty-tw o 
degrees tw enty-five m inutes west ten feet; thence 
still along land of W illiam  R. E nglish  north e igh ty  - 
th tee degrees forty-tw o minutes east seventy-seven 
feet seven inches to land of Edm und A . Sm ith; 
thence still along his land north six  degrees seven 
minutes west fifty  feet; thence south sixty-fou r de-
grees two m inutes west two hundred tw enty-six ^  
feet six inches to Bloomfield avenue; thence along 
Bloomfield avenue south thirty-one degrees forty- 
five m inutes east forty-five feet to the place of be-
ginning; including the fee in the soil em braced in 
the sidewalk in front of and adjoin in g the said 
premises, and in that part of the soil in said Bloom -
field avenue in front of and adjoining said tract of 
land and premises to the center of Bloomfield ave-
nue, subject to the easement of the public therein.

2 . Y o u r orator further says that since he has 40
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BILL OF COMPLAINT

been seized of the premises in question there has 
been on said lot tw o fram e buildings, one in the 
fron t, being 20x 6" feet, two story high, and one in. 
the rear, 16x20 feet, two and one-half stories high; 
that both of said buildings had no cellar under 
them until March 30, 1916.

3. Y o u r  orator further says that on February 7 , 
1916, an act entitled “ A n  act to consolidate with 
and annex to the Tow n of M ontclair, in the County 
f  Essex, a part of the territory em braced within- 
the bounds of the Borough of Glen R idge, County 
of Essex and State of N ew  Jersey ,” w as introduced 
in the L egislature of N ew  Jersey, which act became 
a law  A pril 1 st, 1916, and known as Chapter 141 
of the L a w s of 1916, on page 294.

20 4. Y o u r  orator further says that on or about
February 1 , 1916, he engaged one Donato Rizzola, 
an architect, of the C ity  of N ew ark, to prepare for 
your orator a set of plans and specifications for 
your orator for the erection of a tw o and one-half 
story fram e and stucco building, 20x26 feet, the 
said building to be erected in the rear of your 
orator’s lot, hereinbefore described.

5. Y o u r  orator furth er says that on or about 
March 6 , 1916, he applied for a building perm it to 

30 the building departm ent of the Borough of Glen 
R idge for the rem oval of the 16x20 building to 
your orator’s rear w esterly property line, to erect a 
cellar under said building and to do various other 
alterations and repairs which said building was in 
need of; th at your orator at the time also filed with 
said inspector two sets of blue prints of the 20x26 
building which was also to be erected on the easterly 
side of the 16x20 building, and paid the building 
inspector of said borough the sum of $10.00  as a fee 

40 for said permit.



BILL OF COMPLAINT

6. Y ou r orator further says that on March 7th, 
1916, he received his perm it from  the aforem en-
tioned building departm ent.

7. Y o u r orator further says that on March 7th, 
1916, he commenced the construction work afore-
mentioned and for which he had received his per-
mit from the building departm ent of the Borough 
of Glen R idge which is m arked E xh ib it B. That 
he entered into contractoral relations w ith  m aterial 
men, laborers and mechanics for the completion of 
said work.

8. Y o u r  orator further says that said construction 
work was carried on as speedily as possible from  the 
time it w as begun until A pril 6 , 1916.

9 . Y o u r  orator further says that during the tim e 
that said w ork w as in progress, that is between 
March 7, 1916, and A pril 6, 1916, the said con-
struction w as inspected regularly and only by the 
building inspector of the Borough of Glen R idge. 
County and State aforesaid.

10. Y o u r  orator further says that durin g the 
time that said w ork was carried on, (that is, from  
March 7, 1916, until A pril 6 . 1916) the follow ing 
work was done: A . The old building, that is, the 
one 16x20, w as raised, moved to its perm anent 
location, a cellar was erected under it and various 
other repairs were done. B . In  the new building, 
that is, the 20x26, the cellar was excavated, foot-
ing course laid, cellar walls erected, chim ney 
raised to the same level as the cellar walls, piers 
constructed to the necessary height, so the whole 
building was ready for its first tier of beams. A ll 
the aforementioned work was performed by virtue 
of the building perm it issued by the building de-
partment of the Borough of Glen Ridge.
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BILL OF COMPLAINT

1 1 . Y o u r  orator further says that prior to April 
1 , 1916, his property had been subject to all the 
ordinances, by-law s, rules and regulations made by 
the govern in g body of the Borough of Glen Ridge, 
County and State aforesaid; that your orator was 
informed from  time to tim e prior to A pril 1 , 1916,

10 by officials in the different departm ents of the 
Tow n of M ontclair, that they had no jurisdiction 
of an yth in g  pertaining to the mode of the use of 
the aforem entioned described premises.

12 . Y o u r  orator further says that on or about
A pril 6 , 1916, w hile he was in the rear of the afore-
described premises supervising the aforementioned
construction work, one W illiam  Senior, whom your
orator is informed is  the building inspector of the
Tow n of M ontclair, C oun ty and State aforesaid,
came and ordered all the mechanics, laborers, etc.,
to cease w ork and told your orator, unless he went
to his office and secured a building perm it from  said
building inspector of the Town of M ontclair, said
construction w ork could not be carried on, and if
any more w ork was resumed he would institute suit
for the recovery of certain penalties prescribed in a
certain fire ordinance of the Tow n of Montclair and
marked E xh ib it A ; that said penalties are described
in Section 2 of said ordinance.

30
13. Y o u r  orator further says that he is illiterate 

and does not speak the E nglish  lan guage fluently, 
and that he has a son who is tw enty-seven years of 
age who does; that the same day the said son came 
home he informed him of the visit of the building 
inspector of the said Town of M ontclair and that 
said sen im m ediately w ent to the office of said 
building inspector.

14. Y o u r orator further says that when his son 
40 cam e home he, the son, informed your orator that
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BILL OF COMPLAINT

he had been to the office of the building inspector of 
the Town of M ontclair; that he had seen the build-
ing inspector and had asked said inspector w hy he 
had stopped the construction of the work on his 
father’s premises and by w hat authority w as he 
authorized to stop the construction w ork w hich his 
father was law fu lly  carryin g  on, and that his 
father had complied w ith all the rules and regu-
lations of the building departm ent of the Borough 
of Glen R idge; that he the son, had procured a 
building permit (E xhibit B) from  the said building 
department of said Borough; th at said w ork had 
been in progress for nearly a month, and that he, the 
building inspector, had no authority to interfere 
with the progress of said work.

15. Y o u r  orator further says that his son was in- 
formed that the land was annexed to the Town of 
Montclair by a recent act of the L egislature (the 
same act hereinbefore mentioned) and that since 
April 1, 1916, all the work perform ed m ust be done 
according to the rules and regulations of the build-
ing departm ent of the Tow n of M ontclair, and that 
the perm it procured from  the Borough of Glen 
Ridge on M arch 7th, 1916, was void after A pril 1 ,
1916.

16. Y o u r  orator further says that the said son 30 
then tendered a set of plans and specifications to 
skid building inspector at the same time telling him  
that these were the same as the ones filed w ith  the 
building departm ent of Glen Ridge and demanded
a permit so his father could complete his building, 
the 20x26 feet one.

17. Y o u r orator further saith that said building 
inspector then said that said plans did not comply 
with the ordinance of the Tow n of M ontclair as the 
territory embraced in your orators premises was in-
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BILL OF COMPLAINT

eluded in a certain  territory described in a certain 
ordinance of said Tow n of M ontclair, and marked 
E x h ib it A ; that an y territory annexed to the Tow n 
of M ontclair from  the B orough of G len R idge after 
enactm ent of said ordinance w ould autom atically 
becom e a part of said fire lim it and th at any build -

10  in g  thereafter to be erected or to be com pleted after 
the annexation  of said territory would h ave to com -
p ly  w ith  said ordinance, and that the only w ay 
yo u r orator could finish his b u ild in g, the 20x26, 
w as to g e t a new  set of plans prepared, and ap-
proved by said bu ild in g inspector.

18. A n d  yo u r orator fu rth er says th at the fire 

ordinance of the Tow n of M ontclair can n ot effect 
the prem ises owned by you r orator.

20 19. Y o u r  orator fu rth er says that on or about
A p r il 6 , 1916 , he had spent over $500.00 for labor 
and over $500.00 in material in order to perform  the 
aforementioned work; th at he had entered into  con- 
tractoral relations to com plete the balance o f said 
w ork.

20 . Y o u r  orator fu rth e r says th a t if he were to 
be com pelled to com ply w ith  the requests o f said 
b u ild in g inspector and other officials of said Tow n 
of M ontclair yo u r orator w ould loose $1,000.00 in 
labor, m aterial and plans which w ould be w orthless 
to your orator and th at you r orator would have to 
pay a large  sum  of m oney as dam ages to d ifferent 
contractors w ho w ill not be able to perform  their 
contracts.

2 1. Y o u r  orator fu rth er says that the ordinance 
in question, E x h ib it A , is void, as it practically  gives 
the govern in g body of the T ow n of M ontclair des-
potic powers, th at is, the said ordinance is class

40 legislation, as it vests in 'said tow n council power to
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make exceptions in cases of certain property ow n -
ers and refuse the same privilege to others.

22 Y o u r orator further says that said ordinance 
or any other building ordinance of the Tow n of 
Montclair does not apply to the erection of your or-
ators building in the rear of his lot, which building ^  
was commenced, and work carried on for at least four 
weeks before he was stopped by said building in -
spector, and at least three weeks prior to the trans-
fer of your orators premises from  the jurisdiction of 
the governing body of Glen R idge to the ju risd ic-
tion of the govern in g body of the Tow n of M ont-
clair.

23. Y o u r  orator further says that the provisions 
of said ordinance of the Tow n of M ontclair are void
as far as it concerns his property as he commenced 20 
his w ork on March 7, 1916, and spent large sums 
of money, entered into contracterai relations in or-
der to improve his property; that all the w ork that 
he has done was performed under a legal ordinance 
of the Borough of Glen R idge who had jurisdiction  
of the subject m atter at the time.

24. Y o u r orator further says that if  the building 
inspector would be allowed to enforce the said ordi-
nance against his property your orator would be de-
prived of his constitutional rights guaranteed to 60 
him under Section 10 of A rticle  1 , of the C onstitu-
tion of the U. S., which forbids the states to pass 
any ex post facto law , or law  im pairing the obliga-
tion of contracts, also the 5th and 14th amend 
ments to the Constitution of the U . S ., and of par-
agraph 3 , section 7, article 4 of the Constitution of
the State of N ew  Jersey, which provides that “ the 
Legislature shall not pass any bill of attainer, ex 
posto facto law, or law  im p tiring the obligation of 
contracts or depriving a party of any remedy for en-  ̂*
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BILL OF COMPLAINT

forcin g  a con tract w hich existed w hen the contract 
is m ade; th at the building is not to be constructed 
of com bustible m aterial nor w ill it be a nuisance as 
stated in said ordinance, but although the ordi-
nance is void and does not apply to your orators 
prem ises as ordinances in the enforcem ent o f the 

lb  police power of the m un icip ality  are to be construed 
strictly  a ga in st a m un icip ality, the M ayor and Town 
Council of the T ow n  of M ontclair and defendant, 
W illia m  H. Senior, its bu ild in g inspector, are th re a t-
en in g  and preparing under its  provisions to tear 
dow n said b u ild in g  and destroy said building if 
you r orator w ere to com plete it according to his 
plans filed w ith  the b uild in g departm ent of the B or-
ough of G len R id ge, but to arrest and prosecute the 
p lain tiff under the provision of the second section 

20 thereof all to yo u r orators irrepairable dam age and 
in ju ry , and w hich w ill subject him  to a m u ltip lic-
ity  of suits for w hich he has no adequate rem edy at 
law , to the end therefore th at the said M ayor and 
T ow n  C ouncil o f the Tow n of M ontclair, of the 
C oun ty o f E ssex and State of N ew  Jersey and W il-
liam  H . Senior, its bu ild in g inspector, of said Town, 
and residing at 55 W a ln u t street in the Tow n of 
M ontclair, m ay, w ithout oath, fu ll, true and perfect 
an sw er m ake to all and s in g u la r the m atters and 

30 th in gs, as fu lly  and p articu larly  as if  the sam e were 
here aga in  repeated, and be d istin ctly  interrogated 
thereto.

25. A n d  your orator now  prays that a w rit of in -
junction  issue from  this C ourt e n jo in in g  and re-
stra in in g  said M ayor and T ow n Council of the 
T ow n  of M ontclair and its  co-defendant W illiam  
H . Senior the duly appointed, qualified and acting 
bu ild in g inspector o f said tow n and all other ofifi- 
cers, agen ts and em ployees of said T ow n from
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further proceedings to enforce the provisions of 
said ordinance hereto annexed and marked Exhibit 
A, and from abating, tearing down, removing or 
destroying plaintiff’s building which he may here-
after complete as per plans hereinbefore mentioned, 
and from trespassing upon or in any way interfer-
ing with your orator’s enjoyment of his said prem- 
ises, and from interfering in any manner with the 
possession or title of your orator of, in or to said 
lot and tract of land, the buildings to be situated 
thereon which now are in the course of construc-
tion, and also the State writ of subpoena, likewise- 
issuing out of and under this seal of this Honorable 
Court to be directed to the said Mayor an^ Town 
Council of the said Town of Montclair, and W il-
liam H Senior, its building inspector, therein and 
thereby commanding them to appear before this 
Honorable Court according to law and the course of 
this Court, at a certain day, and under a certain 
penalty therein to be expressed then and there to 
answer the premises and to stand to, abide by and 
perform such decree as to your Honor shall seem 
meet.

And your orator as in duty bound, will ever pray, 
etc.

HOWARD F. KIRK, 3q
Solicitor and of Counsel of Complainant.

40
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AFFIDAVIT— Frank Brunetto

IN CHANCERY OF NEW  JERSEY.

10

m

B e t w e e n

F r a n k  Br u n e t t o ,
Com plainant,

and

To w n  Co u n c il  o f  t h e  To w n  o f  
Mo n t c l a ir , Co u n t y  o f  E s s e x  
a n d  St a t e  o f  N e w  Je r s e y , a n d  
W i l l ia m  H. Se n io r , Bu il d in g  
In s p e c t o r  o f  t h e  s a id  T o w n  o f  
M o n t c l a ir .

Defendants.

On B ill , &e. 
Affidavit.

St a t e  o f  N e w  Je r s e y , ) 
Co u n t y  o f  E s s e x , y

30

Fr a n k  Br u n e t t o , of full age, being duly sworn 
upon his oath according to law, deposes and says: 
I  am the complainant in the foregoing bill of com-
plaint; that I have had the same read to me and 
translated, from English into Italian, and I know 
the contents thereof, and that the same is true to 
the best of my knowledge and information and be-
lief.

2 . I  fu rth e r say that I  am  the ow n er in fee sim -
ple o f the prem ises described in paragraph one (1) 
o f said bill o f com plaint; th a t there has been erected 
on said prem ises tw o buildings of fram e, one 20x60 
and the other 16x20, from  the tim e I  purchased the 
said prem ises and up to M arch 30th, 1916; that on 
F ebru ary 7th, 1916, an act, the purpose of which 
w as to annex m y property to the Tow n of Mont-
clair, w as introduced in the L eg islatu re  of the State40
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of N ew  Jersey, said act bein g enacted into a la w  
and w ent into effect on A p ril 1 st, 1916, and kn ow n  
as Chapter 141, L a w s of 1916, on page 294.

3. T h at on or about F eb ru ary  1 st, 1916, I en -
gaged ohe D onato R izzolo, an arch itect, to d raw  a 
set of plans for the erection o f a tw o and one-half 
story fram e and stucco bu ild in g, 20x26, to be erected 10 

in the rear o f m y prem ises; th at on M arch 6 tli,
1916, I  applied to the b uild in g departm ent o f G len  
Ridge, N ew  Jersey, for a b u ild in g  perm it fo r  the 
erection of said b uild in g and the rem oval o f the 
16x20 fro n t b u ild in g  to the w esterly  property line
of m y lot; at the sam e tim e I  paid a fee o f $10 and 
said perm it w as gran ted  to me on M arch 7th , 1916

4. I  im m ed iately  com m enced the construction  o f 
said building, that is, the 20 x  26 b u ild in g  and the 20 

removal of the old 16 x  20 bu ild in g to the w esterly  
property line, and carried on said w ork as speedily
as possible u n til A p ril 6 th, 1916; that w hile the 
said w ork w as being carried on, one John A . B ro w n  
who, I  w as inform ed, w as the build in g inspector of 
said B orough of G len R idge, inspected the said con-
struction w ork and g a v e  directions how  it should 
be carried on from  M arch 7th, 1916, un til about 
April 6 th, 1916.

5. T h at d u rin g  th is period the fo llo w in g  w ork  30 
was perform ed: a. The old building, th at is, the
one 16 x  20 , w as raised and rem oved to its perm a-
nent location, a cellar w as erected under it  and 
various other repairs w ere m ade. b. F o r c h e  new  
building, th at is, the 20 x  26, the cellar w as e x ca - 
vated, footin g course laid, cellar w all ere cte d ,'ch im -
ney raised to the sam e level as the cellar w alls, 
piers constructed to the necessary h eigh t, so th at 
the whole b uild in g w as ready for its first tier o f beam 
A ll of the said w ork  was done according to the 40



16

AFFIDAVIT—Frank Brunetto

b u ild in g  ordinance o f the B orough of G len Ridge, 
and by v irtu e  o f the aforem entioned building per-
m it, issued by the bu ild in g departm ent of Glen 

R idge.
6 . T h at on A p ril 6 th, 1916, w h ile  I  w as super-

v is in g  the construction of said building, one
10  W illia m  H . Senior cam e to w here I w as w orking 

and ordered a ll m echanics to cease w orking, and 
told m e th at I  could not finish m y b u ild in g  unless 
I  first procured a bu ild in g perm it from  him  as 
b u ild in g inspector of the T ow n  of M ontclair, and 
th at if  I  or m y m echanics did an y m ore w ork w ith -
out rece iv in g  his perm it, he, the said building in-
spector, w ould in stitu te  su it again st me to recover 
penalties as provided for in Section 2 o f the ordi-
nance, and would dem olish an y part of said build-

20 in g  w h ich  w as th ereafter erected, a copy of which or-
dinance is hereunto annexed and m arked E x h ib it A.

7. T h at la ter in the d ay, w hen m y son, Thomas 
B ru n etto  cam e home, I  told him  th at the building 
inspector o f M ontclair had stopped the construction 
w o rk  on the tw o b u ild in gs, and I  then told m y son 
to go  and see w h at the b u ild in g  inspector wanted. 
W h en  m y son returned from  the M ontclair build-
in g  inspector’s office, he inform ed m e of the con-
versation  w h ich  he had w ith  the said building in-

30 spector, and set forth  in  the bill of com plaint and 
m y son’s affidavit hereunto annexed.

8 . T h a t from  the com m encem ent of the w ork un-
til A p ril 6 th, 1916, I  had spent over $500 for labor 
and over $500 for m aterial.

9 . T h at I  had entered into con tractural relations 
w ith  several contractors to com plete the said work 
and furn ish  m aterial for the same.

his
F R A N K  X  B R U N E T T O , 

m ark.40
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Sw orn to and subscribed before me ) 
th is 22nd d ay o fM ay, 1916. )

Jo h n  J. M i l l e r ,
M aster in C hancery o f N ew  Jersey.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

t h e  To w n  o f  M o n t c l a ir , Co u n -
t y  o f  E s s e x  a n d  St a t e  of  
N e w  Je r s e y , a n d  W i l l ia m  H. 
Se n io r , Bu il d in g  In s p e c t o r  of  
s a id  T o w n  o f  Mo n t c l a ir ,

St a t e  o f  N e w  Je r s e y , )
Co u n t y  o f  E s s e x , )

Th o ma s  Br u n e t t o , of fu ll age, bein g d u ly  sw orn 
upon his oath, deposes and says:

1 . I  am  the son of F ra n k  B ru n etto , the com-

2 . I  am  acquainted w ith  the facts  set fo rth  in  
the said bill of com plain t and know  them  to be 
true.

3. T h at on A pril 6 , 1916, I arrived hom e about
3 30 in the afternoon, and th at m y fa th e r inform ed 10

10

Ma y o r  a n d  T o w n  Co u n c il  o f

Be t w e e n

F r a n k  Br u n e t t o ,

and

Complainant,

Defendants.

20

plainant in the fo reg o in g  bill of com plaint.
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me that W illiam  H. Senior, who w as at the time 
the building inspector of the Tow n of Montclair, 
had been on the premises and had ordered him (my 
father) not to continue the construction of the work 
in question. And that he had ordered all the me-
chanics to cease w orking; that if any more work 

10 w as performed on said building, w ithout obtaining 
a perm it from  the building departm ent of Mont-
clair, that he, as building inspector, would com-
mence suit for the recovery of penalties as prescribed 
in a certain ordinance, copy of w hich is hereunto 
annexed and m arked E x h ib it A .

4 . T hat I  im m ediately w ent to the office of said 
building inspector and asked him  w h y  he was in-
terferin g w ith  the construction of the work being 
carried on on m y fath er’s premises, as I had pro- 

20 cured for m y father a building perm it for the erec-
tion of the building in question on March 7th, 1916, 
from  the building departm ent of the Borough of 
G len R idge, N ew  Jersey; that m y father had con-
ducted said construction w ork according to the 
building ordinance of the Borough of Glen Ridge, 
and that said w ork had been supervised and in-
spected by the Glen R idge building authorities, and 
that he, the said Senior, replied that he did not care 
about that, th at m y father’s property was annexed 

30 to the Town of M ontclair on April 1st, 1916 and 
that the building perm it which I had procured for 
m y father on March 7th, 1916, from  the building 
inspector of Glen R idge w as void after April 1st, 
1916.

5 . T h at I  then tendered the said inspector a set 
of plans w hich were like the ones I  had filed in the 
building departm ent of Glen Ridge, and which the 
building departm ent of said Borough had issued a 

40 perm it for, arid then demanded from said W illiam H .
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Senior a perm it. I was inform ed by the said build-
ing inspector that my fath er’s plans did not com ply 
with the building ordinances of M ontclair and in 
particular to the ordinance hereunto annexed, and 
that he would not approve of any plans unless they 
complied w ith said ordinance, that is, it would have 
to be of brick construction.

6. A t various times, previous to April 1st, 1916, 
I have had occasion to see different officials of the 
Town of M ontclair w ith regard to m y father’s 
property, and I had alw ays been inform ed by them 
that they had no jurisdiction over the premises in 
question, and that the Glen R idge authorities were 
the persons who had jurisdiction over the premises.

me, this 22nd day of M ay,

H e r b e r t  H a n n o c h ,

M aster in Chancery of N ew  Jersey.

T H O M A S B R U N E T T O .

Sworn to and subscribed ao

30

40
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EXH IBIT “ A ”
A n  ordinance to establish fire lim its w ithin  the 

Town of M ontclair and to provide for the proper en-
forcem ent thereof.

Be it ordained by the Council of the Town of 
M ontclair in the C ounty of Essex as follows;

10
Section 1 . H ereafter there shall not be built or 

erected w ithin the Tow n of M ontclair, in the County 
of Essex, w ith in  the lim its hereinafter specifically 
designated, any fram e building or wooden building, 
in whole or in part, nor any building unless the out* 
side w alls thereof shall be at least eight inches 
th ick; provided, how ever, that the Town Council 
m ay, by resolution passed by a three fourths vote 
of all the members thereof, perm it fram e or wooden 
or partly fram e or wooden buildings to be erected 
w ith in  the said lim its, when the circum stances of 
the particular case or cases in their judgm ent re-
quire such exception. The fire lim its herein estab-
lished are as follow s, to wit:

B egin n in g at the southeasterly corner of Bloom -
field avenue and St. L u k e ’s Place, running thence 
southerly along the easterly line of St. L uke’s Place 
to a point distant 150 feet southw esterly from the 
southerly line of Bloomfield avenue measured at 

30 righ t angles thereto; thence along a line paralled to 
Bloomfield avenue to the w esterly line of Orange 
avenue; thence along the w esterly line of Orange 
avenue to the northerly line of H illside avenue; 
thence easterly in a straigh t line crossing Orange 
avenue a,nd V alley Road to the northeast corner of 
V alley  Road and Church street; thence along the 
noitherly side of Church street 100 feet; thence 
northerly parallel to V a lle y  Road to a point 150 
feet southerly from the southerly side of Bloomfield 

40 avenue measured at righ t angles thereto; thence
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southeasterly parallel w ith Bloomfield avenue to the 
intersection of this line w ith the northerly side of 
Church street; thence southw esterly crossing 
Church street to a point 150 feet south of southerly 
line of Church street measured at right angles 
thereto; thence easterly parallel w ith Church street 
to the w esterly side of South Fullerton a v e n u e ; 
thence along said westerly side of South Fullerton 
avenue 180 feet southerly; thence easterly across 
said avenue and at righ t angles thereto to a point 
150 feet east of the easterly line of said avenue 
measured at righ t angles thereto; thence northerly 
parallel to South Fullerton avenue to a point 150 
feet from  the south side of Bloomfield avenue 
measured at righ t angles thereto; thence south-
easterly parallel w ith Bloomfield avenue to the line 
of Glen R iuge Borough; thence along said line 
northerly to a point 150 feet north of the north line 
of the E rie Railroad m easured at r ig h t angles 
thereto; thence northw esterly parallel w ith  the 
northerly line of the E rie Railroad to the centre 
line of Grove street; thence southerly along the 
centre line of G rove street to the southerly line of 
the E rie Railroad; thence southeasterly along the 
southerly line of the Erie Railroad to a point 200 
feet distant from  w esterly line of Pine street 
measured at righ t angles thereto; thence southerly 
parallel to the w esterly line of Pine street and 200 
feet distant therefrom measured at righ t angles to a 
point distant 150 feet northerly from  Glen Ridge 
avenue measured at righ t angles thereto; thence 
northwesterly along a line parallel w ith  Glen Ridge 
avenue and distant 150 feet at righ t angles there-
from until said line intersects a line draw n parallel 
to Bloomfield avenue and distant 150 feet northerly 
therefrom; thence along a line parallel to Bloom -
field avenue and distant 150 feet northerly there-

t o

20

30

40
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from  measured at right angles to said avenue, to 
the w esterly side of P ark  street; thence northerly to 
the southerly line of Portland Place; thence westerly 
along said line of Portland Place and the continua-
tion thereof in a straigh t line to the easterly side 
of Bell street; thence southerly along said easterly 

10 side of Bell street to a point 150 feet from Bloomfield 
avenue and 150 feet therefrom ; thence parallel with 
Bloomfield avenue northw esterly to the easterly 
line of the property of Daniel V . H arrison; thence 
in a straigh t line to the southeasterly corner of St. 
L u k e ’s Place and Bloomfield avenue, the point of 
beginning.

A lso beginning at the southerly side of W alnut 
street 150 feet westerly from  Forest street; thence 
southerly parallel w ith  Forest street to a point that 
would be intersected by a line draw n parallel to and 
125 feet southerly at righ t angles from  the south-
erly side of W aln u t street as laid out east of Forest 
street; thence easterly parallel w ith  W alnut street 
and 125 feet southerly from  the southerly line of 
the same to a point 150 feet w esterly from  Green-
wood avenue; thence southerly and parallel with 
Greenwood avenue to a point that would be inter-
sected by the southerly line ot W illard place, if  ex-
tended w esterly across Greenwood avenue; thence 
easterly along said line to a point 150 feet east of 
Greenwood avenue; thence northerly crossing W il-
lard place to a point on the rear line of Mary E. 
R eilly ’s land, said point being about 91 feet north of 
W illard  place; thence easterly along the rear line 
of lot fron tin g on W illard  place, said line being the 
southerly line of land of I. N ewton Rudgers and 
Frederick J. Rudloff to the southerly line of the Erie 
Railroad; thence southeasterly along the southerly 
line of the E rie Railroad to the center line of Grove

40
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street; thence northerly along the center line of 
Grove street to a point distant 150 feet northerly 
from  the northerly line of the Erie Railroad meas- 
ured at righ t angles thereto; thence northw esterly 
parallel to the northerly line of the E rie Railroad 
and 150 feet distant therefrom  to a point that would 
be intersected by the northerly line of land of the 10 
United States P rin tin g  Com pany, if extended east-
erly; thence w esterly along said line to a point 150 
feet west of the w esterly line of Forest street; thence 
southerly and parallel w ith Forest street and t50 
feet therefrom  to the place of beginning.

Also beginning at the intersection of the easterly 
line of the righ t of w ay of the Erie Railroad and 
the southerly line of Lorraine avenue; thence east-
erly along the southerly line of Lorraine avenue ^  
crossing V a lle y  Road to the northeast corner of land 
of M ary S. H. Giffin as shown on T ax Maps of 
M ontclair and designated as L ot 1, Block “ C ,” Map 
16; thence along the easterly line of said land and 
the westerly line of land of W . O. Persons south-
erly 200 feet to the southw est corner of said W . 0 . 
Persons’ lan d ; thence easterly along the southerly 
line of land of W . O. Persons, John N. and F . C.
Ives, estate H ayw ard Johnston, E llen Brooks, A . G. 
Sime and George C . H olt to the w esterly line of 
land of W . H . Pow er; thence along said w esterly 
line of land of W . H. P ow er southerly crossing 
Bellevue avenue to the northwest corner of North- 
view avenue and Bellevue avenue; thence along the 
westerly side of N orthview  avenue southerly about 
220 feet to the northeast corner of laud of E. R. 
North; thence w esterly along the northerly line of 
said land, and the southerly line of land of estate of 
A. J. L ittell to the easterly side of V alley Road; 
thence in a w esterly prolongation of said line of

40
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said estate of A. J. L itte ll westerly to the easterly 
line of said right of w ay of said railroad; thence 
northerly along said rig h t of w ay to the place of 
beginning.

Sec. 2 . A n y  person who erects any building or 
suffers or perm its to be erected upon any lot or par-
cel of land owned by him  or her, any fram e or 
wooden building, in whole or in part, or any build-
in g  h avin g its outside w alls less than eigh t inches 
thick, w ith in  the lim its hereinbefore prescribed, 
contrary to the provisions of this ordinance, shall 
be liable to a fine or penalty of ten ($10) dollars for 
each day that such prohibited building, whether 
complete or not, stands or rem ains within such pre-
scribed lim its.

20 Sec. 3. The word “ person”  as used in this ordi-
nance shall be taken to include a corporation and 
also one or more persons or corporations jo intly 
offending.

Sec. 4. This ordinance shall take effect immedi-
ately and shall apply to all buildings, extensions or 
additions, the actual construction of which has not 
been begun at the tim e of the adoption of this ordi-
nance.

A ll ordinances and parts of ordinances inconsist-
ent w ith  the provisions of this ordinance are hereby 
repealed.

Adopted October 24th, 1910.
H E N R Y  Y . C R A W F O R D ,

Mayor.
A tte s t:
H a r r y  Tr ip p e t t ,

Tow n Clek. r

40
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Plan No. 308.

De p a r t me n t  o f  B u il d in g s  f o r  t h e  Bo r o u g h  o f  
G l e n  Rid g e , E s s e x  Co u n t y , Ne w  Je r s e y .

A pp l ic a t io n  f o r  Bu il d in g  Pe r mit .

Application ia hereby made to the Superintend-
ent of buildings for the erection, alteration, or 
m oving of the structure herein described.

10

20

Bo r o u g h  o f  G l e n  Rt d g e , March 7, 1916.
This is to certify  that the w ithin detailed state-

ment of specifications and a copy of the plans re-
lating thereto have been subm itted to the Superin-
tendent of B uild in gs for the Borough of Glen 30
Ridge, E ssex  County, N. J ., and are hereby ap-
proved.

JO H N  A . B R O W N ,
Inspector of B uildings

for the Borough of G len Ridge.

State how m any buildings are to be erected, al • 
tered or moved? One to be moved, one re erected. N ation

W hat is the location thereof? Rear of 991 
Bloomfield avenue.

40
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A n y  public dining room? Cafe? No.
H ow  m any sleeping rooms? 3 in one, and 2 in 

the other.
H ow  is building to be occupied? D w elling.
State the num ber of fam ilies? One in each.
H ow  w as building occupied? D w elling.

10 Is there an y other building on lot? Y e s,
I f  building is to be removed, state how many 

days it  w ill require? Tw o weeks.
Size of lot? A bout 45x226.
H ow  w ill excavation be guarded? W ith  plank 

form .
H ow  far w ill outside walls be from lot line? 2£ 

feet.
Size of building? 20 ft. x  26 ft., new, old build-

in g, 16x20.
20 N um ber of stories in height? 2£ each.

G ive  h eigh t from  curb level to highest point? 
29 feet.

W h en  w ill tem porary builders’ shanty be de-
molished? None w ill be built.

Is an y part of old building to be demolished or 
removed? No. Front building, in about 2 weeks.

W h a t is the character of the ground? Sand and 
clay.

W ill an y old m aterials be stored on floors? No.
30 Foundations State depth of foundations below ground? 4 feet 

m inim um .
G ive m aterials and size of footings? Concrete, 

10 in. and 24 in.
G ive m aterials and size of foundation walls? Con-

crete, block 12  in. and 8 in. on 16 stone.
K ind of cement? Portland.
State of w hat m aterial cellar floor and ceiling 

w ill be finished? 4 in. cem ent floor, ceiling plas-
tered.

40
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I f  no cellar, describe protection of ground beneath 
1 st floor. None.

G ive m aterial and size o f  interior cellar sup-
ports. I f  brick piers, g iv e  thickness of cap and 
bond stones? 12 in. x  12 in. brick piers. 3 stone 
caps.

If la lly  colum s, give diam eter, also size and thick- 10
ness of plates? None.

G ive m aterial of chim ney and size of chim ney chimney 
foundation? Brick, tw o 16 in. x  16 in.

G ive thickness of brick back of fireplace? 8 in.
M aterial of lining? Fire brick.
Composition of m ortar for chim ney above roof 

Cement.
Size of Corbel in chim ney? None.
H eight of chim ney above roof? 3 ft.
M aterial of chim ney capping? Cement. ^
Distance of wood beams from  flue, at front side?

4 in.
Of w hat m aterial w ill the w alls be constructed? Walls 

Pure stucco.
G ive vertical distance between fire stop?_____
G ive thickness of w alls for each story?

Cellar: front 12  in. and 8 in .; rear same; side 
same.

1st story: front 6 in .; rear 6 in .; side 6 in.
2d story: front 6 in .; rear 6 in.; side 6 in. 3<

How w ill brick w ork be bonded? _____
How far w ill an y w all be built in advance of 

other walls? ---------*
H ow far apart vertically  w ill wall be anchored at 

corners? ..........
W h at w ill be the size of the sills, posts, plates, 

studding, braces? 3x6 in.— 4x6— 2x4, respectively.
Describe footing of studd partitions on plate be-

low? 6x 8 girder.
40
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10

30

40

Describe fire stops for studd partitions? Between 
beam s and m idw ay in height.

H ow  are wood w alls to be framed? Mortice and 
tone.

Floor beams G ive the safe floor capacity or strength per square 
foot. 75 lb.

Describe anchors at end of beams? ---------
A re beams to have beveled ends? ---------
State length of bearings for end of beams?

1 st tier: m aterial,hem lock; size 2x 10 ; distance 
on centers 16 in.; spans 13 ft.

2d tier: m aterial, hem lock; size 2x 8 ; distance 
on centers 16 in; spans 13 ft.

3d tier: ---------
Roof: m aterial, hem lock; size 2x 6 ; distance on 

centers 7 ft.
State distance of wood floor beams where they

are supported by party w alls?*---------
G ive thickness of headers? 4 in.

Trim m ers? 4
A n y  stirrup iron? Y e s.
A re  any beams to be carried by studd partitions? 

No.

Girders and
Columns
Roof

Heating

Describe bridging? 1 to 2 in.
Describe cu ttin g  of wood beams for pipes? Near 

support.
G ive m aterial of girders? H em lock.
Size o f girders under 1 st tier? 6x 8 Hemlock. 
W ill the roof be peak, flat or mansard? Peak. 
G ive m aterial of roofing? Rubberoid.
W h a t kind of fire escape w ill be provided?--------
Describe e x it to roof? ---------
A n y  stagin g on roof?
Desciibe system  for heatin g of buildings? Steam. 
G ive minimum  distance of vertical hot air flue

from  the hot air heater? --------
Describe boxes for inclosing indirect radiators?—
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Describe construction of chases and hot air 
flues? None.

Describe protection of sm oke and steam pipes 
passing through wood partitions? ---------

Describe construction behind w ainscoting or any Fire 
studded off w alls?------ -- Protection

Describe construction of dum bw aiter, elevator 
and vent, shaft doors and bulkhead? ---------

G ive m aterials and construction of skylights, 
gratings and nettings under same? ---------

W ill stand pipes and hose be p ro v id e d ?---------
G ive m aterial and construction of fire proof 

floors? --------
G ive m aterial and construction of special stair 

enclosure? ---------
Describe fence? As a t present.

“  billboard? ---------  ^
A re any of the follow ing m aterials to be stored Lighting 

on premises?: G un powder, saltpeter, kerosene, 
hemp, flax, tow, hay, rush, firewood, boards, 
shingles or shavings? No.

State height of gas brackets from  ceiling? 3 ft.
W ill any sw in gin g gas brackets be placed on 

studd walls? No.
H ow w ill gas lights be guarded near windows?

None.
State length  of arm of gas brackets? 12  in.
Describe w here electric sw itch w ill be placed on 

main feed wire? In cellar.
W ater closets (how many)? F irst story 1; second Plumbing 

story 1 .
Urinals? None.
W ash basins? Second story 1 .
Bath-tubs? Second story I.
W ash-tubs? ------
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Sinks? F irst story 1 .
H ow  w ill the sew age and drainage of the build-

in gs be disposed of? Connected with sewer. 
Owner? Frank Burnett.
Address? 991 Bloom field A ve.

10

20

30

Co u n t y  o f  E s s e x , f 
St a t e  o f  N e w  Je r s e y , ( ss*'

Frank Burnette, being duly sworn, deposes and 
says, that he is the owner of premises known and 
designated as No. 991 Bloomfield A v e ., in the Bor-
ough of Glen R idge, County of Essex, State of 
N ew  Jersey; that the foregoing are. all the new 
structures, alterations or repairs to be made on said 
prem ises; and that all provisions of the Building 
Code and other law s and regulations governing 
said new structure, alterations or repairs w ill be 
complied w ith , w hether specified herein or not. 
The cost of proposed work is estim ated to be $2,000.

his
Signature of applicant, F R A N K  W B U R N E T T O .

m ark
Address, 991 Bloomfield A ve.

Glen Ridge.
Sw orn to before me this 6 th ) 

day of M arch, 1916. )
Th o ma s  Bu r n e t t o ,

Commissioner of Deeds of N ew  Jersey.

In f o r ma t io n  f o r  Bu il d e r s .

Application m ay be made by Owner, Leasee, 
A gen t, A rchitect or Builder.

B lanks w ill be supplied by Inspector. Three 
copies of application and two of plans are to be filed 
w ith  the Inspector.

Perm its are issued by Inspector of Buildings. 
Perm it expires in one year.

40 Perm its are required for all new or alteration of
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buildings, walls, fences, platform s, stagings, floor-
ing for standing or seating, plum bing and drain-
age, fireplaces, chim neys or elevators.

Fee for permit for alteration, new building or re-
moval, is one dollar per thousand of estim ated cost.

The m inim um  fee for alteration is $2. 00, and for 
new and rem oval of buildings $ 10 .00. 10

The fine for violation is $100.00 or 30 days con-
finement in the County ja il, also the permit w ill be 
provoked until the law  is complied w ith.

If notice served on owners of unsafe buildings 
are not prom ptly complied w ith, the police w ill re-
move the tenants, the B uild in g Departm ent w ill 
make the premises safe and the expense w ill be col-
lected from  the owner by due process of law .

I hereby certify  that the enclosed is a true copy 20 
of the original bill, affects and order.

H O W A R D  F. K IR K .
Solicitor for Com plainant.

30

40
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ORDER TO SHOW CAUSE 

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Be t w e e n  \
F r a n k  B r u n e t t o , |

Com plainant, I 

and  [

10 M a y o r  a n d  T o w n  Co u n c il  o f \
To w n  o f  Mo n t c l a ir , Co u n t y  /  On B ill, etc. 
o f  E s s e x , a n d  St a t e  o f  N e w I Order. 
Je r s e y , a n d  W i l l ia m  H. Se n io r , 1 
B u il d in g  In s p e c t o r  o f  s a id  j  
To w n  o f  Mo n t c l a ir , !

Defendants. /

U pon read in g the b ill of com plaint in th is cause 
and the affidavits thereto annexed and on motion 
of H ow ard F . K irk , solicitor of the com plainant; it 

( is, on this 2 2 nd day of M ay, 1916,
Ordered, th at the defendants show  cause before 

the Chancellor, a t the C hancery Cham bers in  New-
a rk , on the 6th d ay  of Jun e n ext, at ten o’clock in 
the foren oon , or as soon th ereafter as counsel can be 
heard, w h y  an in ju n ction  should n otissu e, restrain-
in g  the M ayor and T ow n Council of the T ow n of 
M ontclair, and its  co-defendant, W illia m  H . Senior, 
its b u ild in g  inspector, and all other officers, agents 
and em ployees of said tow n from  fu rth er proceed-
in g s  to enforce the provisions of said ordinance, 
annexed to the bill of com plaint, and for such other 

relief as m ay be ju st.
A n d  it is further ordered, th at a copy of the said 

b ill and affidavits and of this order, certified by 
com plainant’s solicitor, be served upon the said de-

fen dan ts respectively w ith in  five d ays from  the date 

• o f this order. E  R  W A L K E E , C.

Respectfully advised,
J. E . Ho w e l l . V . C.

40
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

To w n  o p  M o n t c l a ir , in  t h e

Be t w e e n

Co u n t y  o f  E s s e x , St a t e  o f  
Ne w  Je r s e y ., a n d  W i l l ia m  H. 
Se n io r , B u il d in g  In s pe c t o r  o f  
s a id  To w n .o f  Mo n t c l a ir ,

F r a n k  Br u n e t t o ,

and

Com plainant,

Defendants.

Stipulation.

On B il l , E tc.

20

10

It is hereby agreed betw een the parties hereto 
that the bill and order in the aboAe entitled cause 
shall be amended so as to read “ T ow n  of M ontclair 
in the C ou n ty  o f E ssex  and S tate  of N ew  J e rse y ,”  
instead of “ M ayor and T ow n  C ouncil o f Tow n of 
Montclair, C o u n ty  o f E ssex and State o f N ew  J e r -
sey,”  w h erever stated in the bill.

P aragraph one o f the bill, lines 1 , 2 and 3 are 30 
amended as follow s: “ T h at your orator has been
seized in fee sim ple of a  tract o f land and bu ild in gs 
thereon since Feb. 3rd, 1905, in the B orou gh  o f 
Glen R idge, C oun ty and S tate  aforesaid, u n til A pril 
1st, 1916, since w h ich  date yo u r orator has been 
seized in fee sim ple o f a tract of land and the build-
ings thereon situated in the T ow n  of M on tcla ir.”

It is hereby stipulated th at the m ap annexed 
hereto is a correct copy o f a su rvey  coverin g  the 
premises now  know n as No. I Bloomfield avenue, 40
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M ontclair, N . J .,  form erly  kn ow n  as No. 991 
Bloom field avenue, Glen R idge, N . J .; th at previous 
to the sta tu te  m ade a la w  A pril 1st, 1916, (w h ich  
act is know n as C hapter 141 of the L a w s of 1916, page 
294) all the prem ises on the annexed sketch east o f 
the dotted line m arked G len  R id ge-M on tclair and 

10 ow ned by the com plainant, w ere situated in the 
Borough o f G len  R id ge in the C oun ty of E ssex  and 
S tate  of N ew  Jersey, and all the prem ises w est of 
the dotted line m arked G len R idge-M on tclair w ere 
situated  in the T ow n  of M ontclair, C o u n ty  o f E ssex 
and State o f N ew  Jersey. It is also agreed th at the 
description set forth  in the act above referred  to 
covers all the prem ises show n on the annexed d ia-
gram  w h ich  are east of the dotted lin e m arked G len 
R id ge M ontclair and that the perm it gran ted  by the 

20 B orough of G len R id ge M arch 7th , 1916, covered 
the tw o rear buildings; and it is also agreed th at 
there is no con troversy or an y allegation  set forth  
in the bill in reference to the fron t b u ild in g  w hich  
w a s previous to A p ril 1 st, 1916, situated p a rtly  in 
the B orou gh  of G len  R id ge and p artly  in the Tow n 
o f M ontclair.

H O W A R D  F . K I R K ,
A tto rn e y  for C om plainant.

H A R T S H O R N E , I N S L E Y  &  L E A K E ,
30 ’ 7

A tto rn eys for D efen d an ts.

40
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Be t w e e n

F r a n k  B r u n e t t o ,
Com plainant,

and

Th e  T o w n  o f  M o n t c l a ir , in  t h e ' 
Co u n t y  o f  E s s e x , et al.,

D efendants.

On bill fo r  in -
ju n ctio n . 
Answering 
Affidavit.

10

St a t e  o f  N e w  Je r s e y , j 
Co u n t y  o f  E s s e x . ) ss ' :

W i l l ia m  H  Se n io r , being d u ly  sw orn according 
to law , on his oath deposes and says:

I am the inspector o f buildings o f the T ow n  of 
M ontclair in the C o u n ty  of E ssex, and am  one o f 
the defendants in the above-nam ed case, and b y 
v irtu e  o f m y office h ave sole a u th o rity  to receive 
applications for perm its to build, a lter and repair 
buildings w ith in  the tow n  lim its of the T ow n  of 
M ontclair, and h ave sole a u th o rity  to issue these 
perm its.

Sh ortly  a fter A p ril 1 , 1916, w hen the property of 
Thom as B ru n n etto , th e com plainant, becam e an- ^  
nexed to the T o w n  of M ontclair, in  the C o u n ty  of 
E ssex, I  found th at said B ru n n etto  w as d o in g  w ork 
for the construction  o f a n ew  b u ild in g  on his prop-
erty , and upon g o in g  there, I found w orkm en em -
ployed; the said com plainant w as there, but I k n ew  
that he could not speak E n g lish , and I cannot speak 
Italian , so I  called a m ason, w hom  I  k n ew  could 
speak both E n g lish  and Ita lian , and w ho w as the 
forem an on th e jo b , and told him  th a t the land 
upon w hich said n ew  b u ild in g  w as to be erected

40
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w as now within the lim its of the Town of Mont-
clair, and that Brunnetto had no perm it to erect the 
building on said land, issued by the Town of Mont-
clair; that a perm it w as required under the ordi-
nances of the Town of M ontclair, and if  the work 
w as prosecuted on the said building it would be my 

16 duty to com m ence an action to recover the penal-
ties laid down in the B uilding Code of Montclair 
from  Brunnetto. This I told him to translate to 
Brunnetto, which apparently lie did, because Brun-
netto became very excited, and I was told by this 
mason that Brunnetto said he had a righ t to go on 
w ith the work. Then I left him.

I did not, at that time, nor have I at any other 
tim e, said that if  the building was erected in de-
fiance of the ordinances of M ontclair, that I would 

26 demolish the same; and I have neither the authority 
nor the intention to demolish any building erected 
in said town in violation of its ordinances, or other-
wise; the only th in g I stated I would do, was if 
w ork was continued I would com m ence suit for the 
penalties of the ordinances of M ontclair.

The same day Thom as Brunnetto, the son of 
F ran k  Brunnetto, cam e to m y office w ith  a set of 
plans and told me that his father intended to erect 
a building on this land, in accordance with this set 

30 of plans. I exam ined said plans, and told him that 
the building described therein w as in violation of 
the fire ordinance of Montclair. He made no ap-
plication for a perm it for the erection of this build-
in g, and perm it for its erection has not been refused. 
The only application for a permit he made was for 
the m aking of certain alterations in and to another 
building on this tract of land, and that permit was 
issued to him, and I understand that the work in 
m aking these alterations is now progressing.

It is provided in an ordinance in the Town of46
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Montclair entitled, “ An ordinance to regulate and 
control the inspection, construction, alteration and 
repair of buildings in the Tow n of M ontclair,”  as 
follows:

CH APTER II.

Permits, applications and unsafe buildings and 
tem porary structures. Permits to be ob-
tained.

Section 1 . T h at before any person or persons 
shall erect, raise, construct, alter or remove any 
building or buildings, the person or persons intend-
ing or desiring to erect, construct, raise, alter or re-
move the same, shall first apply for and obtain 
from the said Inspector of Buildings a perm it signed 
by said inspector and pay for such perm it at the 
rate of one dollar per one thousand dollars of the 
estimated cost of the building or alteration, or 
fraction thereof, if  such fraction be greater than 
one-half.

A pp l ic a t io n  f o r  Pe r mit s .

Sec. 2 . E very  application for a perm it for the 
erection of anv buildings or the alteration of a 
building, where such alteration is to cost over $500, 
shall be in w ritin g, signed by the person proposing 
to make the alteration, or erect the building, or his 
agent, which shall state where the building is pro-
posed to be erected, g iv in g  a description of the lot 
by map, block and lot number, and the description 
thereof, or of the alteration proposed to be made; 
and a duplicate copy of the plans and specifications 
of the said building to be made, shall accom pany 
the said application, and shall be filed by the In -
spector of B uildings in his office as a public record. 
Said attached statem ent and specifications and copy 
of the plans shall be kept on file in the office of the

10

20

30

40
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Inspector of B uildings, and neither the erection, 
construction nor alterations of said buildings or 
structure, nor of any part thereof, shall be com-
menced or proceeded with until said statem ent and 
plans and specifications have been so filed, and the 
perm it issued by the said Inspector of Buildings,

10 and such plans and specifications m ust show com-
pliance w ith the provisions of this ordinance.

A  full and complete copy of said ordinance being 
annexed hereto and m arked with m y signature.

No perm it has ever been asked for under this 
ordinance for the erection of a new  building on the 
plot of lan 1 of the com plainant, which was annexed 
to M ontclair from Glen R idge on April 1 , 1916.

W IL L IA M  H. SE N IO R .

20 Sw orn and subscribed to before me ) 
this 20 ih day of June, 1916. )

H e n r y  L. Y o s t ,
N otary Public of N. J.

St a t e  o f  Ne w  Je r s e y , } gg 
Co u n t y  o f  H u d s o n , )

Eu g e n e  W . L e a k e , being duly sworn according 
to law, on his oath deposes and says:

30 1. I  am  the Tow n A ttorn ey of the Tow n of Mont-
clair, in the C ounty of Essex.

2 . On M ay 4, 1916, I  received through the mails 
a letter from  Thom as Brunetto, being the same 
person described in the bill of com plaint in  the fore-
go in g  named action as the son of the complainant 
and as the one who defended the transaction set 
forth in the bill of complaint. Said letter is pre-
sented herew ith and is marked w ith  my signature, 
a true copy o f the same being as follows:

40
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Th o ma s  Br u n e t t o ,

Real E state and Insurance.

N e w a r k , N. J , M ay 3rd, 1916.

Mr. E dw ard W . Leake,
239 W ashington S t.,

Jersey C ity, N. J. ^

Dear Sir:
The facts in regard to m y fath er’s case are as 

follows; On Feb, 7th, 1916, on his behalf I  had a 
bill introduced in the L egislature w hich w as finally 
signed by the Governor on March 17th and w ent 
into effect on A pril 1st. The purpose of said bill 
was the annexation to the Town of M ontclair, a 
certain strip of land w hich w as form erly a part of 
the Borough of Glen Ridge.

£j\J
A t the tim e th at I  had the aforem entioned bill 

introduced he had two buildings on his lot, both 
frame, one in the front, 20 x 60 feet, and one in 
the rear, 16 x  20 feet; and his intentions were to 
raise the rear building and move it to one side of 
the lot and to erect a cellar under it; also to w reck 
the front building and to use the old m aterial to erect 
another building in the rear (20 x  26), said building 
to be of fram e and stucco construction and to erect 
a four or six fam ily brick building in the front. 3^

On March 6th, 1916, I  made application to the 
building departm ent of Glen R idge for the altera-
tion of the rear building (that is the 16 x  20), filed 
the plans for the new (20 x  26) and paid the B uild-
ing Inspector a fee of $ 10.00 for a perm it on March 
7, 1916; the perm it was granted on M arch 7th,
1916.

On or about the time the permit was granted he 
commenced w ork and by A pril 1 st be had spent 
about $ l,o 0<‘, entered into contractual relations 40



40

ANSWERING AFFIDAVIT

w ith  several contractors to com plete all the work on 
the new building and on the one which was being 
altered. Since the time he commenced work on the 
rear building he has found that the cost of building 
m aterial is very h igh; for exam ple, plain brick $14.00 
per M; cem ent, $2 15 per 100 lb ., etc.; therefore 

10 he has decided not to build in the front for at least 
another year or tw o. I f  you think it  would help 
the town council in seeing their w ay clear in allow- 
in g  m y father to complete the w ork which he com-
menced under the Glen R idge perm it, he will enter 
into a stipulation that w hatever building or build-
ings which are hereafter built in the front will be 
of brick or stone.

A s  the building in question is only a structure 
20 x  26, tw o stories high and in territory which the 

20 town of M ontclair had no jurisdiction until April 
1 st, 1916, which w as long after the w ork was com-
menced, and as the property is on the boundary 
line of the tow n, I  hope the Council w ill be lenient 
enough to allow  him  to com plete his w ork without 
h avin g  to go to a C ourt of E q u ity  and apply for 
in ju n ctive  relief. I  am,

Y o u rs truly,
(Signed) TH OS. B R Q N E T T O ,

E U G E N E  W . L E A K E .

30 Sw orn and subscribed to before me ) 
this 20th day of June, 1916. f 

F l o r e n c e  N ic h o l ,
N otary Public of N. J.

An ordinance to amend an ordinance entitled “ An 
Ordinance to establish fire limits within 
the Town o f  M ontclair and to provide for 
the proper enforcem ent thereof,”  adopted 
October 24th, 1910.

Be it ordained by the Town Council of the Town40
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of M ontclair in the County of Essex, as follows:

Section 1. T hat Section 1 of the ordinance en-
titled “ A n Ordinance to establish fire lim its w ith in  
the Tow n of M ontclair and to provide for the proper 
enforcem ent thereof,” adopted October 24th, 1910, 
be amended to read as follows: jo

Section 1. H ereafter there shall not be built or 
erected w ithin  the Town of M ontclair, in the C oun -
ty of Essex, w ithin  the lim its hereinafter d esig-
nated, any fram e building or wooden building, in 
whole or in part, nor any building unless the out-
side walls thereof shall be at least eight inches thick; 
provided, how ever, that the Town Council m ay, 
bv resolution passed by a three-fourths vote of all 
the members thereof, permit fram e or wooden or 
partly fram e or wooden buildings to be erected 20 
within the said lim its when the circum stances of 
the particular case or cases in their judgm ent re-
quire such exception. The fire lim its herein estab-
lished are as follows, to w it:

B eginning at the southeasterly corner of Bloom -
field avenue and St. L u k e ’s Place, running thence 
southerly along the easterly line of St. L u ke s Place 
to a point distant 150 feet southw esterly from the 
southerly line of Bloom field avenue, measured at 
right angles thereto; thence along a line parallel to 30 
Bloomfield avenue to the w esterly line of O range 
avenue; thence along the westerly line of O range 
avenue to the northerly line of H illside avenue; 
thence easterly in a straigh t line crossing Orange 
avenue and V alley  Road to the northeast corner of 
V alley Road and Church street; thence along the 
northerly line of Church street 100 feet; thence 
northerly parallel to V alley  Road to a point 150 feet 
southerly from the southerly side of Bloomfield ave-
nue, measured at lig h t angles thereto; thence south- 40
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easterJy parallel w ith Bloomfield avenue to the in-
tersection of this line w ith the northerly side of 
Church street; thence southw esterly crossing Church 
street to a point 150 feet south of southerly line of 
Church street measured at righ t angles thereto; 
thence easterly parallel w ith  Church street to the 

10 w esterly side of South Fullerton avenue; thence 
along said w esterly side of South Fullerton avenue 
180 feet southerly; thence easterly across said ave-
nue and at righ t angles thereto to a point 150 feet 
east of the easterly line of said avenue measured at 
righ t angles thereto; thence northerly parallel to 
South Fullerton avenue to a point 150 feet from the 
south side of Bloomfield avenue measured at light 
angles thereto; thence southeasterly parallel with 
Bloomfield avenue to the line of Glen R idge Bor 

20 ough; thence along said line as it may have been 
or may hereafter be changed from  time to time 
by the Legislature o f  the S tateof New Jersey north-
erly to a point 150 feet north of the north line of the 
E rie Railroad measured at righ t angles thereto; 
thence northw esterly parallel with the northerly 
line of the E rie Railroad to the center line of Grove 
street; thence southerly along the centre line of 
G rove street to the southerly line of the Erie Rail-
road; thence southeasterly along the southerly line 

30 of the E rie  Railroad to a point 200 feet distant from 
w esterly line of Pine street measured at righ t an-
gles thereto; thence southerly parallel to the west-
erly line of P ine street and 200 feet distant there-
from  measured at rig h t angles to a point distant 
150 feet northerly from  Glen R idge avenue meas-
ured at right angles thereto; thence northwesterly 
along the line parallel to Glen R idge avenue and 
distant 150 feet.at righ t angles therefrom until said 
line intersects a line draw n parallel to Bloomfield 

40 avenue and distaut 150 feet northerly therefrom;
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thence along the line parallel to Bloomfield avenue 
and distant 150 feet northerly them from  measured 
at right angles to said avenue; to the w esterly side 
of P ark  street; theuce northeily to the southerly 
line of Portland P lace; thence w esterly along said 
line of Portland Place and the continuation thereof 
in a straigh t line to the easterly side of Bell street; 
thence southerly along said easterly side of Bell 
street to a point 150 feet from Bloomfield avenue 
and 150 feet therefrom ; thence parallel w ith  Bloom -
field avenue northw esterly to the easterly line of 
the property of Daniel V . H arrison; thence in a 
straight line to the southeasterly corner of St. L u k e ’s 
Place and Bloomfield avenue, the point of b e g in -
ning.

Also beginning at the southerly side of W alnut 
street 150 feet w esterly from  Forest street; thence 
southerly parallel w ith Forest street to a point that 
would be intersected by a line draw n paralled to 
and 125 feet southerly at righ t angles from  the 
southerly side of W alnut street as laid out east of 
Forest street; thence ersterly parallel with W aln u t 
street and 125 feet southerly from  the southerly 
line of the same to a point 150 feet westerly from  
Greenwood avenue; thence southerly and parallel 
with Greenwood avenue to a poiut that would be 
intersected by the southerly line of W illard P lace 
if extended w esterly across Greenwood avenue; 
thence easterly along said line to a point 150 feet 
east of Greenwood avenue: thence northerly cross-
ing W illard  P lace to a point on the rear line of 
Mary E . R eilly ’s land, said point being about 91 
feet north of W illard Place; thence easterly along 
the rear line of lot fronting on W illard Place, said 
line being the southerly line of land of I. N ewton 
Rudgers nnd Frederick J. Rudloff to the southerly 
line of the Erie Railroad; thence southeasterly

10

20
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along the southerly line of the E rie Railroad to the 
centre line of Grove street; thence northerly along 
the centre line of Grove street to apoint distant 150 
feet northerly from  the northerly line of the Erie 
Railroad measured at right angles thereto; thence 
northw esterly parallel to the northerly line of the 

10 E rie Railroad and 150 feet distant therefrom  to a 
point that would be intersected by the northerly 
line of laud of the United States P rin tin g  Company 
if  extended easterly; thence w esterly along said 
line to a point 150 feet west of the w esterly line of 
Forest street; thence southerly and parallel with 
Forest street and 150 feet therefrom  to the place of 
beginning.

A lso beginning at the intersection of the easterly 
line of the righ t of w ay of the E rie R ailw ay and the 

20 southerly line of Lorraine avenue; thence easterly 
along the southerly line of L orraine avenue cross-
in g  V alle y  Road to the northeast corner of land of 
M ary S. H. Giffin as shown on T ax Maps of Mont-
clair and designated at L ot 1, B lock “ C ,” Map 16; 
thence along the easterty line of said land and the 
w esterly line of land of W . 0. Persons southerly 
200 feet to the southeast coi ner of said W . O. Per-
sons’ land; thence easterly along the southerly line 
of land of W . O. Persons, John N. and F. 0. Ives, 

30 estate H ayw ood Johnston, E llen Brooks, A. G. 
Sim e and George C. H olt, to the w esterly line of 
land of W . H . Pow er; thence along said westerly 
line oi land of W . H . P ow er southerly crossing 
B elleview  avenue to the northw est corner of 
N orthview  avenue and B elleview  avenue; thence 
along the w esterly side of North view  avenue 
southerly about 220 feet to the northeast corner of 
land of E. R. N orth; thence w esterly along the 
northerly line of said land of estate of A. J. Littell 

40 to the easterly side uf V alley  Road; th nee in a



45

RNSWERING AFFIDAVIT

w esterly prolongation of said line of said estate of 
A . J. L itte ll w esterly to the easterly line of said 
right of w ay of said railroad; thence northerly along 
said righ t of w ay to the place of beginning.

Section 2 . This ordinance shall take effect im -
m ediately.

Adopted June 1 2 , 1916. 10

E D W IN  M O R TIM ER  H A R R IS O N ,
Mayor.

A ttest:
H e n r y  W a r e  Jo n e s ,

A ctin g  Tow n Clerk.

I, H e n r y  W a r e  Jo n e s , A ctin g  Town C lerk of 
the Town of M ontclair, in  the C ounty of Essex, do 
hereby certify  that attached hereto is a true copy 
of an ordinance of “ A n  Ordinance* to amend an ^  
Ordinance entitled ‘A n Ordinance to establish fire 
lim its w ithin the Town of M ontclair, and to provide 
for the proper enforcem ent th ereof,’ adopted Octo- 
tober 24, 1910 .”  That said am endm ent as adopted 
June 1 ,̂ 1916, by the Tow n Council of the Town of 
Montclair, in the C ounty of E ssex, has been adver-
tised as provided for by law .

[s e a l .] H E N R Y  W A R E  JO N E S,
A ctin g  Tow n C lerk 

of the Town of M ontclair, ^
in the County of Essex.

Th o ma s  Br u n e t t o

Real E state and Insurance

Notary Public Phone 7346 M arket
Commissioner of Deeds 
Justice of the Peace

Residence Room 1002 Union Building
991 Bloomfield A ven u e N ew ark, N. J. v

Grlenridge, N. J.
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N ew ark, N. J ., M ay 3rd, 1916.

Mr. Edw ard W . Leake,
239 W ashington  S t.,

Jersey C ity, N. J.

Dear Sir:

10 The facts in regard to m y fath er’s case are as fol-
low s: On Feb. 7th, 1916, on his behalf I had a bill
introduced in the L egislatu re which w as finally 
signed by the G overnor on March 17th and went 
into effect on A p ril 1 st. The purpose of said bill 
w as the annexation to the Tow n of M ontclair, a 
certain strip of land which w as form erly a part of 
the Borough of Glen Ridge.

A t the tim e that I  had the aforem entioned bill 
introduced he had tw o buildings on his lot, both

20 fram e, one in the front 20x60 feet and one in the 
rear 16x20 feet; and his intentions were to raise the 
rear building and m ove it to one side of the lot and 
to erect a cellar under it; also to w reck the front 
building and use the old m aterial to erect another 
building in the rear (20x26), said building to be of 
fram e and stucco construction and to erect a four 
or six fam ily  brick building in the front.

On March 6th, 1916, I  made application to the 
_ building departm ent of G len R idge for the altera-

tion of the rear building (that is the 16x20), filed 
the plans for the new, (20x26) and paid the Building 
Inspector a fee of $10.00 for a permit on March 7, 
1916; the perm it w as granted on March 7th, 1916.

On or about the tim e the perm it w as granted he 
commenced w ork and by A p ril 1st he had spent 
$1 ,000, entered into con tractual relations w ith  sev-
eral contractors to complete all the work on the new 
building and on the one which was being altered.

40 Since the time he commenced work on the rear
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building he has found that the cost of building m a-
terial is very high, for exam ple, plain brick $14.00 
per M. cem ent $2.15 per 100 lb ., etc., therefore he 
has decided not to build in the front for at least an-
other year or two. I f  you think it would help the 
Town Council in seeing their w ay clear in allow ing 
my father to complete the w ork w hich  he com- 10 
menced under the Glen R idge permit, he will enter 
into a stipulation that w hatever building or build-
ings which are hereafter built in the front w ill be of 
brick or stone.

A s the building in question is only a structure 
20x26, two stories high and in territory which the 
Town of M ontclair had no jurisdiction un til A pril 
1st, 1916, which w as long after the w ork was com -
menced, and as the property is on the boundry line ^  
of the Tow n, I hope the Council w ill be lenient 
enough to allow  him  to complete his work w ithout 
having to go to Court of E quity  and apply for in-
junctive relief. I  am,

Y o u rs truly,
TH OS. B R U N E T T O .

30

40
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ORDER FOR INJUNCTION

IN  C H A N C E R Y  O F N E W  J E R S E Y .

10

20

Be t w e e n

F r a n k  Br u n e t t o ,

Complainant,

and

To w n  o f  Mo n t c l a ir  in  t h e . 
Co u n t y  o f  E s s e x  a n d  St a t e I 
o f  N e w  Je r s e y  a n d  W i l l ia m ! 
H. Se n io r , Bu il d in g  In s p e c t o r ' 
o f  s a id  To w n  o f  Mo n t c l a ir ,

Defendants.

On B ill, E tc . , 
Order for In -
junction.

The bill of com plaint in this cause and the affi-
davits thereto annexed h avin g  been filed and a rule 
to show  cause h avin g  issued on June 6 th, 1916, 
and argum ent h avin g been heard by counsel on 
both sides, it  is, on this tw enty-first day of June, 
nineteen hundred and sixteen, on motion of Howard
F. K irk , of counsel w ith com plainant, ordered that 
an in junction do issue restrain ing the T6wn of 

gQ M ontclair in the C ounty of E ssex and the State of 
N ew  Jersey, and its co-defendant, W illiam  H. 
Senior, its B uild ing Inspector, and all other officers 
and agents and employees of said Tow n of Mont-
clair, from  enforcing the fire ordinance of the Town 
of M ontclair against the com plainant in reference 
to the building described in the bill of complaint, 
which he is constructing in the rear of his prem-
ises, which premises were recently annexed to the 
Town of M ontclair, and also from abating, tearing 
down, rem oving or destroying p laintiff’s said build-40
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in g  and from  in stitu tin g  suit for the recovery of 
any penalties as provided fo r in the fire ordinance 
of the Town of M ontclair on account of the erection 
of said building by the com plainant.

E. R. W A L K E R ,
Chancellor.

R espectfully advised,
J. E. H o w e l l , V . C.

10

INJUNCTION.
St a t e  o f  N e w  Je r s e y , s s .

The State of N ew  Jersey to Town of 
M ontclair, in the County of E ssex 
and State of N ew  Jersey, and W il- 

[Se a l ] liam H. Senior, its B uild in g In- 20 

spectoi-, and their officers, agents and 
employees and each and every one 
of them.

Gr e e t in g :
W hereas, it has been represented to us in our 

Court of Chancery on the part of F ran k  Brunetto, 
com plainant, that he has la te ly  exhibited his bill of 
com plaint against you, the said Town of M ontclair 
in the C ounty of E ssex and State of N ew  Jersey, 
and W illiam  H. Senior, B uild ing Inspector of the 30 
Town of M ontclair and an order for in junction  has 
been signed by the Court on the tw enty-first day 
of June, nineteen hundred and sixteen, touching 
the m atters therein contained, and it appearing that 
your acts and doings in the premises are contrary 
to equity and good conscience;

W e therefore, in consideration thereof and of the 
particular m atters in the said bill and order set forth, 
do strictly  enjoin and command you, the said Town 
of M ontclair, in the C ounty of Essex and State of 40
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N ew  Jersey, and W illiam  H. Senior, Building In-
spector of said Town of M ontclair, and all other of-
ficers, agents or em ployees of said Tow n of Mont-
clair, and each and every one of yo u , to absolutely 
desist and refrain from  enforcing the fire or-
dinance of the Town of M ontclair against the com- 

10 plainant in reference to the building described in the 
bill of com plaint, which com plainant is constructing 
in the rear of his premises and which premises were 
recently annexed to the Town of M ontclair, and also 
from  abating, tearing dow n, rem oving or destroy-
in g  plaintiff’s said building and from  instituting 
suit for the recovery of an y penalties as provided 
for in the fire ordinance of the Town of Montclair, 
on account of the erection of said building by the 
com plainant u n til our said Court shall m ake other 

20 order to the contrary.

W it n e s s , E dw in  R. W alker, our Chancellor, 
at Trenton, the 23rd of June, nineteen 
hundred and sixteen.

JO H N  H. M cA D A M S,
Clerk.

H o w a r d  F. K ir k ,
Solicitor for Com plainant. ,

Copy sent June 23, 1916.
30

Service acknow ledged June 26, 1916.

40
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Court of Errors and Appeals.

Fr a n k  Br u n e t t o ,
( Complainant) Respondent,

vs.

To w n  o f  Mo n t c l a ir , in  t h e  
Co u n t y  of  E s s e x  e t  a l . ,

(.Defendants) Appellants.

On Appeal, etc.

Reply to Brief of Respondent.
Respondent is in error when he states that $100 

required to be deposited by appellant had not been 
deposited. W e deposited $100  w ith the C lerk in 
Chancery and hold his receipt.

The statute relied on by respondent as g iv in g  him  
a “ vested” property righ t to erect his building on 
the land annexed, is printed in the Compiled Stat-
utes, volume 3, page 31+57, Section 7. Its title is as 
follows:

' lA n  A ct concerning consolidated cities and 
“ towns and annexed townships, and 
“ regulating the manner' o f  such annex- 
nation and consolidation•”

W e contend that this statute does not apply to 
the annexation of a part of a borough to a tow n, as 
in the present case. Van Riper v. Parsons, 1+0 JV. 
J. L., 1, cited as authority for respondent’s a rg u -
ment construes the m eaning of the word “ ¿0«ms” in 
Art. IV ., Sec. V I I .,  PI. 1 1  of the Constitution, hold-
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ing that the word “ towns”  therein w as a generic 
word and included cities, etc. This case does not 
construe the statute cited by respondent, nor do we 
find any case construing that statute. W e subm it 
that the word “ township”  in the title and body of 
that act cannot be held to include the class of m uni-
cipalities know n as ‘ ‘boroughs. ”

R espectfully subm itted, 

H A R T S H O R N E , I N S L E Y  &  L E A K E ,

O f Counsel with Appellants.





New Jersey Court of Errors 
and Appeals

F r a n k  B r u n e t t o , \
Com plainant-Kespondent, 1

__ / On A p p ea l fromVo* f #
I order d irectin g  

T o w n  o e  M o n t c l a i r , in  the \ issuance o f in- 
County o f E ssex , and W i l - ( junction  pend- 
l i a m  H. S e n i o r , B u ild in g  In- V ente 
spector, I

A pp ellan ts.

B R I E F  F O R  R E S P O N D E N T  

I

This appeal should he dism issed w ith  costs as 
appellant did not deposit the sum of $100.00 w ith  v - v j » _  %
the C lerk  o f the C o u rt o f C h an cery as r e q u i r e d [JL* 
by rule No. 21 o f C o u rt o f E r r o r s  and A p p eals, 
which p rovid es:

“ In  a ll cases o f appeal from  an y  order 
or decree o f the C ourt o f C hancery, the 
p a rty  ap pealin g shall, w ith in  tw enty d ays 
a fte r  filing the notice o f appeal in  chancery, 
either in term  or vacation , file w ith  the 
C lerk  o f th is C ou rt a  petition  o f appeal, in
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which shall be briefly stated  the order or 
decree com plained o f and the grounds of 
appeal, and shall w ith in  five d ays a fter fil-
in g  'the same, serve a copy th ereof on the 
solicitor o f the ad verse p a rty  i f  he has a 
solicitor, or i f  he has not, then on the ad-
verse p a rty , i f  to be found in this State, 
and shall also w ith in  30 d ays a fte r  filing 
said  petition, deposit w ith  the Clerk in 
C h an cery  one hundred dollars to answer 
the costs o f the appeal, i f  the appellant 
shall not prosecute the sam e to e ffe c t; and 
in d e fa u lt o f servin g  a  cop y o f the petition, 
and making o f such deposit as aforesaid, 
proceedings may be had on the order or 
decree appealed from , as i f  such appeal 
had not been m ade; and the said appeal 
may be dism issed by this Court, with 
co sts.”

II

T he ap peal should also be dism issed as the peti-
tion  o f appeal (case, p. 3 ,1 .1 0 ) , does not point out 
an y specific error o f law  b y  the V ice  Chancellor 
who m ade the o rig in al order fo r  an injunction.

Su bd ivision  (2) o f add itional E u le  o f the Court 
o f E rro rs  and A p p ea ls  prom ulgated June Term, 
1912, sa y s:

“ I n  E q u i t y  t h e  s p e c i f i c a t i o n  s h a l l

STATE AS PARTICULARLY AS MAY BE IN WHAT 

THE DECREE IS ALLEGED TO BE ERRONEOUS.

A d d is  vs. E ushm ore, 74 N. J . L., 649.
2 E u lin g  C ase  L a w  165 and cases 

cited  under N ote 1.
3 C orpus J u ris , 764.
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I I I

A n sw er to A rg u m e n t No. 1 o f A p p e lla n ts ’ 
brief.

T h e issu e in th is case is  not w h eth er resp o n d -
ent is en titled  to a  b u ild in g  p e rm it fro m  th e T o w n  
of M o n tcla ir  o r  not, but the poin t a t  issu e  is, th a t 
respondent h a v in g  once com plied w ith  the b u ild -
in g code o f the B o ro u g h  o f  G len rid ge, w h ich  h ad  
ju risd ictio n  o v e r  resp o n d en t’s p rem ises on M arch  
7, 1916 (C ase , p. 8, 1. 10 ), and respon den t h a v in g  
im m ed iately  com m enced w ork , expended m oney 
and en tered  into  co n tractu a l re la tio n s  (C ase , p. 6,
11. 20 to 40; p. 7 ,11  10 to  40), he th e re a fte r  h ad  a 
vested  p ro p e r ty  r ig h t to  com p lete sa id  b u ild in g  
accord in g to p lan s w h ich  he h ad  filed  w ith  the 
b uild in g d ep artm en t o f th e B o ro u g h  o f  G len rid ge, 
and e q u i t y  w o u ld  be th e o n ly  trib u n a l th a t  w ould  
su pp ly the p ro p e r  and ad eq uate rem edy, th a t is  
the rem ed y o f i n j u n c t i o n . >

S e c t i o n  7 o f  M u n i c i p a l  C o r p o r a t i o n  A c t  V o l. 
3, C. S . R ev.,

i * T h a t w h en ever one o r  m ore tow n sh ip s 
or a n y  p a r t  th e re o f sh all be an n exed  to  or 
con solid ated  w ith  a n y  c ity  or tow n b y  or 
p u rsu a n t to  a n y  g en e ra l o r  sp ecia l law , im -
m ed ia te ly  upon such an n exation  o r  con soli-
d ation  ta k in g  e ffe ct th e ch a rte r  o f th e c ity  
o r  tow n  to w hich  such tow n sh ip  o r  to w n -
sh ips sh all be annexed or add ed and the 
supplem en ts th ereto , an d  a ll g en e ra l law s 
a ffe c tin g  th e  sam e, and th e  ord inan ces and 
reg u la tio n s o f  such c ity  or tow n  sh all ex -
ten d to  and h a v e  the sam e fo rce  and effe ct
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w ithin  the te rr ito ry  o f the tow nship or 
tow nships so annexed to  or consolidated 

v with, such c ity  or town as the same shall
h ave th erefo re  had w ithin  the original 
lim its o f such c ity  or to w n ; and the charter 
or ch arters o f an y tow nship or townships, 
the entire te rr ito ry  o f w hich shall be an-
nexed to or consolidated w ith  the territory 

' o f such c ity  or tow n and the supplements
i thereto, shall be deem ed and taken and are 

hereby declared to be repealed im m ediately 
upon such annexation or consolidation tak- 

' in g  e ffe ct; provided, that such repeal shall
not operate to affect any right which any 
such cmnexed township or any person  
shall have acquired under or by virtue of 
the law or laws so repealed;

and provided  fu rth er, th a t all ordinances and reg-
u lations o f such annexed tow nship or townships, 
so fa r  as the sam e m ay be consistent w ith  the 
ch arter and ordinances o f such c ity  or town, shall 
continue in fu ll force and effect u n til the same 
Shall be la w fu lly  repealed, rescinded or altered 
b y  the p ro p er m unicipal au th o rity  o f such city 
or town. (P . L ., 1891, p. 456).

In  Vcm R ip er vs. P a rson s, 40 N. J. L ., p. 1, 
the Suprem e C ourt h eld ; th at a  statute sim ilar 
to the one in question em braced a ll m unicipalities. 
T h e above case w as ag a in  cited w ith  approval by 
th is C ourt in  P e ll vs. New ark, 40 N. J . L ., p. 553.

T h erefo re  it seem s from  the sta tu to ry  provi-
sions w hich w ere in force  when respondent’s 
prem ises w ere annexed to the T ow n  o f M ontclair, 
appellan ts accepted respon d en t’s prem ises sub-
je ct to any contractual r ig h t w hich the respondent 
a t the tim e had w ith  the B orou gh  o f Glenridge,
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and if  it could not revoke the b u ild in g  perm it 
which respondent had paid  a  fee  to obtain from  
said borough, neither could the Tow n o f M ont-
clair its successor.

This is the reason upon which the V ice  Chancel-
lor based the o rig in al order, th at i s : the respond-
ent came w ith in  the m eaning o f the above statute, 
and that w hen he had com plied w ith  the build ing 
regulation o f the B orou gh  o f Glen R idge, had se-
cured a  perm it, fo r  w hich he had p aid  a  fe e  o f 
ten dollars, and had commenced w ork  and expend-
ed money, he had a vested  righ t o f  p ro p e rty  w hich 
a C o u r t  o f  E q u i t y  w o u l d  p r o t e c t .

A side from  the above statute , the la w  seems 
to be as fo llo w s;

A  building p erm it is  a  license, and w hile the 
licensee does not act upon it, i t  can be revoked a t 
any time, but once th e licensee has commenced 
work on said  perm it, expended m oney, he, the 
licensee, acquires a  vested  rig h t to com plete the 
work described in said  license, and the licen sor 
cannot revoke the license once the licensee has 
begun w ork and expended m oney b y  v irtu e  o f said 
permit.

L an tz v. H eightsitowii, 17 V room ., 102, 
on p. 107 ;

B u ffa lo  v. Chadeayne, 134 N. Y ., 163, 
31 N. E .,4 4 3 ;

P eop le v. O ’B rien , 1 1 1  N. Y ., 1-62 ;
In  re U nion E le v a te d  R. R. Co., 112  

N. Y ., 61-75;
P eople ex rel. v . O tis, 90 N. Y ., 48-52; 
S te w a rt v. P alm er, 74 N. Y ., 183 ; 
D etro it v . P la n k  R oad, 43 M ich., 140; 
D ainese v. Cooke, 91 U . S., 580;
St. L o u is  v . D orr, 136 Mo., 370, 37

S. W ., 1 118 ;

1 .  On d e t a c h m e n t  o f  t e r r i t o r y  f r o m  o n e o ™ e  
t o  a n o t h e r ,  c o n t r a c t s  c r e a t e d  b y  o r d i n a n c e s  
e x t e n d i n g  t h r o u g h o u t  i t s  l i m i t s ,  c a n n o t  h e  g  Y
t h e  l a t t e r .  2 8  C y c  1 7 5  a n d  2 2 9 :  P e o p l e  v .  B l o c k ,  2 0 5

6 3 ,  67 N . E . 8 0 9 ;  A b b o t t  c 
f4 .  s e c t i o n  4 1 ;  J e r s e y  C i t y  e t

M u n i c i p a l  
r>

v .  B l o c k ,  2 0 3  I I  
c o r p o r a t i o n s  V o l  1 

C o .  . v.- G a r f i e l c
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G allagh er v . F tu ry , 99 Md., 181, 57 
A U ., 672 ;

C ity  o f L o u isv ille  v. Cum berland Tel.
& T eleg. Co., 224 U . S., 649; 

Owensboro v. Cum berland Tel. & 
T eleg. Co., 223 TJ. S., 66 ;

Rhodes v. O tis, 33 A la ,, 600 ; 
W oodburgh  v. P ash ley , 7 N .H ., 237 ; 
C ity  o f L ow ell vs. A rcham bault, 189 

M ass., 70;
Com m issioner vs. B rennan, 103 Mass., 

70;
Com m issioner v. K in s le y , 133 Mass.,

578-579;
H earn  v. S tate , 1  Ohio, 2021;
H udson T el. Co. v . J e rse y  C ity, 49

N. J. L ., 303, on p. 305. . n  ,

T h erefore , the ru le  of la w  being, th at the li-
censor cannot revoke a  perm it w hen the licensee 
has expended m oney under the au th ority  given in 
said perm it, when the T ow n of M ontclair, on A p ril 
1st, 1916, accepted the te r r ito r y  annexed to it by 
the leg islatu re , it, the T ow n  o f M ontclair, took 
said  te rr ito ry  subject to  all con tracts that com-
p lain an t had w ith  the B orou gh  of Glen Ridge, 
either b y  ordinance or resolution, or b y  permit, 
and th erefore, ju st as soon as respondent expend-
ed m oney and began  construction under the li-
cense gran ted  to him  b y  the b uild in g authorities 
o f Glen R id ge on M arch 7 th , it  could not there-
a fte r  cancel said  perm it, and the respondent ac-
quired  a  vested  r ig h t to com plete the w ork which 
w as la w fu lly  commenced b y  au th o rity  of the build-
in g  p erm it issued b y the b uild in g inspector of 
said borough, and i f  the B orou gh  o f Glen Ridge 
could not revoke said  license, neither could the
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Town o f M ontclair, and the respondent acquired 
vested rig h t to  com plete the build ing in  question 
against the B orou gh  o f Glen R id ge and its  suc-
cessor, the Tow n o f M ontclair.

3. C om plainant does not deny th at a fte r  A p r il  
1st, 1916, h is p ro p erty  w as subject to all ord i-
nances, ru les and regulation s o f  the Tow n o f 
M ontclair, but he disputes the righ t o f the Tow n 
of M ontclair to estop him  from  com pleting the 
building in  question w hich he commenced under 
the building perm it g iven  b y  the B orou gh  o f Glen 
Ridge, and th a t the Tow n o f M ontclair m ust p er-
mit the com plainant to com plete his building, 
which he com m enced on or about M arch 7, 1916,’ 
as A rtic le  4, Section  7, P a ra g ra p h  5 o f the Con-
stitution o f  the S ta te  o f  N ew  J e rse y  specifically 
says : .

T h a t the leg isla tu re  shall not p ass an y 
bill o f atta in d er ex post facto  law ,-or law  
im p airin g  the obligation  o f contracts or de-
p riv in g  a  p a rty  o f an y rem edy fo r  en forc-
in g  a  con tract w hich existed  when the con-
tra ct is  m ad e,”

and the C on stitution  o f th e  S tate  o f N ew  J e rse y  
further provides, i. e., A rtic le  1, P a ra g ra p h  16,

“ p r iv a te  p ro p erty  shall not be taken fo r  
public use w ithout ju st com pensation. ’ 9

T herefore, i f  the T ow n o f M on tclair w ere to be 
perm itted to restra in  the com plainant from  com-
pleting his building, com plainant w ould be de-
prived o f a rem edy o f en forcin g  a contract which 
existed w hen the contract w as m ade and about 
One Thousand D ollars w hich com plainant has 
expended and obligated  h im self b y  con tract to p a y  
towards the erection  o f  th e b uild in g in question, 
would be lo st b y  him.
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H udson T el. Co. v. J e rse y  C ity, 49 
N. J . L ., 303, on p. 305.

R espondent does not adm it th a t he is  required 
to get a  perm it from  the T ow n o f M ontclair in 
order to continue the construction of the building 
which w as commenced under the Glen R id ge per-
m it, hut on the con trary  respondent claim s that 
the perm it w hich he obtained fro m  Glen Ridge 
on M arch 7, w as sufficient to com plete h is building. 
T h erefore , respondent h a v in g  acquired a  vested 
p ro p erty  r ig h t a ga in st Glen R idge, certiorari is 
not the p rop er rem edy to protect a  vested  prop-
e rty  righ t, an in junction  w ould be th e only remedy 
and cases cited b y  appellant do not a p p ly  to case

in  hand.

B ond vs. C ity  o f N ew ark, 4 C. E. 
Green, pp. 376-384;

Sehum n vs. Seym our, 9 C. E . Green, 

143-147;
C ape M ay & S ch h ellin ger’ s Landing

R . R . Co. vs. T h e C ity  o f C ape May, 

35 N. J . E ., 419.

A n s w e r  t o  A r g u m e n t  N o. 2  o f  A p p e lla n ts ’ 

"brief.

T he m atter of con tractual relation s are fu lly  
sustained b y  the allegation s in  the b ill and affida-
v its  and an sw erin g affidavits do not deny e

same. - • • 91
T h e orig in a l ordinance Section  4 (C ase, p*

betw een 11. 20 and 30), p rovid es th a t th is ordi-
nance does n o t a p p ly  to any b uild in g th e  construc-
tion  o f w hich h ad  commenced p rio r  to  the adop-

tio n  o f the ordinance.
T h erefo re  i f  fo r  argum ent it  is  conceded that
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the fire lim it ordinance w ould autom atically  ex-
tend to cover respon d en t’s prem ises as claim ed 
by appellants, the ordinance did not a ffect an y 
building w hich w as in the course o f construction 
at the tim e the ordinance w ent into effect, A p r il  
1, 1916, and as respondent had at the tim e com-
menced w ork  and spent over $1000 tow ard s the 
com pletion o f his building, th erefore, none o f the 
cases cited b y  appellant a p p ly  to the m atter at 
issue. T he case o f B loom field  vs. Glen R idge  does 
not ap p ly  to the case at hand, as p rin cip al issue 
in tS ii^ case is  not w hether the fire ordinance is 
valid  o r not, but respon d en t’s desire to com plete 
his build ing which he commenced under the Glen 
R idge perm it, th erefore, certio ra ri is not the 
proper and adequate rem edy.

T he case o f  Sa lem  vs. M oynes, 123 M ass., 372, 
does not a p p ly  to the case in hand, as in th at case 
the b uild in g w as n ot commenced u n til a fte r  the 
ordinance w ent into effect. (123 M ass., p. 374, 
last p ar.).

The case o f W illiam s vs. Chicago, does not ap -
p ly  to the case at hand as th at w as a  case o f an 
ordinance sim ilar to our Tenem ent H ouse A c t  and 
had referen ce to  bu ild in gs o f  a certa in  size and 
containing a certain  num ber o f  fam ilies or over.

The case o f Scribn er vs. Grand R ap ids, 77 
N. W ., 699, 119  Mich., 188, does not a p p ly  to the 
case at hand, as in th at case the landow ner knew  
that such an ordinance w as being enacted and it  
was proven  th a t the ow ner could com plete the 
work commenced w ith  a stone finish as w ell as a  
tar finish.

The case o f  M unn vs. III., does n ot a p p ly  to the 
case a t hand, as respondent does not deny th at 
appellants had pow er to pass an y  ordinance p re -
scribing fire lim its w ith in  the lim its o f the Tow n
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o f M ontclair, but respondent contends th at the 
T ow n  of M ontclair did  not h ave au th o rity  to pass 
an ordinance p rescrib in g  fire lim its and the gov-
erning body o f said tow n reserved  the righ t to 
g ive  a  perm it to erect fram e bu ild in gs in said  dis-
tr ic t  w henever they saw  p ro p er (C ase, p. 20, 11. 

10 to 20).

(1) T he ordinance in question is  vo id  as it vests 
in  the tow n council d iscretion ary  pow ers, whether 
to  g iv e  perm its to erect fram e b uild in g in  said 
fire lim its, or not, and does not p rovid e a  uniform  

ru le  o f action.

(2) T h a t said ordinance is void, on the further 
groun d th at i t  p erm its certain  persons who m ight 
h ave the influence, to get a  perm it to  do certain 
th in gs on h is prem ises and prohibit other persons 
ow ing p ro p erty  in said  d istrict from  doing the 
sam e thing. In  other w ords, it  is  a  crim e fo r  one 
person to erect a b uild in g of a  certain  character 
on his prem ises w ith in  said  fire d istrict, and it is 
not a  crim e fo r  h is neighbor to  do the sam e thing, 
who owns prem ises w hich are also included in 

said  d istrict.
T h erefore , i f  the ordinance, upon its  face, re-

stricts  the rig h t of dom inion, w hich the owner 
m igh t otherw ise exercise w ithout question, not ac-
cording to an y uniform  rule, but so as to make 
the absolute enjoym ent of h is own depend upon 
the a rb itra ry  w ill o f the tow n authorities, it  is 
in valid  because it  fa ils  to fu rn ish  a  unifom  rule 
o f action and leaves the rig h t o f p ro p erty  sub-
ject to the w ill o f such au th o rity  who m ay exer-
cise it, as  so as to g iv e  exclusive profits or p riv i-
leges to p a rticu la r  persons.

In d ia n a  ca se:  _ „
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E lk h a rt v. M u rray, 75 N. E ., 593 (and 
cases cited in b rief, p. 6 );

H ays v. P o p la r  B lu ff, 173 S. W ., 676,
L . R . A ., 1915-D , p. 595.

5. The C o u rt o f E q u ity  has pow er to restrain , 
by injunction, a  m un icip ality  fro m  in stitu tin g  
crim inal proceedings when such crim inal prosecu-
tions are threatened under color o f an in valid  
ordinance fo r  the purpose o f com pelling the relin -
quishment o f a  p ro p erty  right.

28 C yc., 891, p ar. G ;
J oyce on Injunctions, Secs. 531 and 

573;
N ew port v. N ew port, etc., B rid g e  Co., 

90 K en ., 193;
C ovington  v. B a r r y , 93 K en ., 43 ;
T ru a x  v. R aich, 239 U . S., 33 ; 35 Sup. 

Ct. R ep., # 7 ,  p. 9;
* B a r r  v. E sse x  T rad es Council, 59 E q.,

101;
C ape M ay v. S ch ellin ger R. R . Co. v. 

C ity  o f C ap e M ay, 35 N. J . E q., 419.

R espondent has reason to go in a  C o u rt o f 
E quity in  ord er to avoid  a  m u ltip lic ity  o f suits, 
for the reason th at Section  2 o f ordinance in ques-
tion (C ase, p. 24, 1. 10), p rescribes a p en a lty  o f 
$10 fo r  each d ay  th a t such prohibited  b uild in g 
stands w ith in  such prescribed  lim its and b y  C h ap -
ter 194, L a w s o f 1907, p ag e  443 and p ag e  444 p ro -
vides th at i f  fine is  not p aid  defendant m ay be 
im prisoned.

‘ «Ragcr O-A, 531:- A  C o u rt o f E q u ity  m ay, 
in  ord er to p reven t a m u ltip lic ity  o f ac-
tions, en join  the prosecution o f actions to 
enforce a  vo id  c ity  ordinance, and in such
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a  case, the C ourt had ju risd iction , at the 
suit o f an y person in ju rio u sly  affected  by 
the vo id  ordinance.

N ew port v. N ew port, etc., B ridg e Co., 90 Ken., 

193, 13 S. W ., 720, the C ourt held :
“ T h a t i f  a  c ity  ordinance is  invalid , one 

who is affected  b y  it, has the righ t, in  order 
to  p reven t irrep arab le  in ju ry  and a  m ulti-
p lic ity  o f prosecution, to go into a Court 
o f E q u ity  fo r  red ress ’ ’

T h e  C ou rt also said, in  the same c a s e :

< < T he C hancellor often  in terferes to pre-
ven t an ille g a l use o f pow er b y  m unicipal 
authorities, and w here such consequences 
fo llow  the enforcem ent o f an ordinance, asi 
w ill resu lt in  th is instance, a  p rop er case 
is  presented fo r  equitable re lief, i f  the ordi-

nance be in v a lid .”

In  Covington v. B arry, 93 K en ., 43, 18 S. W ., 
1026, the appellees, the m ayor and chief o f police 
o f the c ity  being about to enforce an ordinance 
b y  h avin g  the com p an y’s officers arrested  and its 
cars return ed  to the stable, th is action was 
brou gh t enjoin ing it. I f  the ordinance w as in-
valid , then, to p reven t a  m u ltip licity  o f prosecu-
tions, and such consequences as w ould necessarily 
resu lt from  its  enforcem ent, the com pany has a 
rm ht to  ask  the p reven tative  equitable relief. 
T h is  is  often  done to p reven t the ille g a l exercise
of pow er b y  m unicipal authorities.

In  T ru a x v. Raich,' 36 Sup. C t. R ep., on p age 9, 

Justice  H u gh es held :

“ I t  is  also settled th at w h ile  a  Court of 
E q u ity , gen erally  speaking, has no juris-
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diction over the prosecution, the punish-
m ent, or the pardon o f crim es or m isde-
m eanors {Re Saw yer, 124 U. S., 200), a  dis-
tinction obtains, and equitable ju risd iction  
ex ists  to restra in  crim inal prosecution 
under unconstitutional enactm ents, when 
the prevention  o f such prosecutions is  es- ^ 
sen tia l to the sa fegu ard in g  o f righ ts o f 
p rop erty . ’ ’

C itin g  :

D avis  & F . M fg. Cold L os A n geles, 
189 U. S., 207, 218;

D obbins v. L os A n geles, 195 U. S .f 
223-241;

E x  parte  Y oun g, 209 U. S., 123;
P h ila. Co. v. Stim son, 223 U. S., 621.

In  B a rr  v. E s se x  T rades Council, 53 E q., 101, 
from  syllabus 4, p age 102, the C o u rt h e ld :

“ E ven  w here there is  a  leg a l rem edy, 
eq u ity  w ill in te rfe re  b y  in junction  to p re-
ven t (1) an in ju ry  which threatens ir re -
p arab le  dam age, and (2) a  continuing in -
ju ry , when the leg a l rem edy th erefo r m ay 
in volve a  m u ltip lic ity  o f suits. The criterion  
o f  the application  o f th is ju risd iction  is the 
inadequacy o f the legal rem edy, depending 
on w hether (1) th e  in ju ry  done or th rea t-
ened is  o f such a n atu re that, w hen accom -
plished, the p ro p erty  cannot be restored  
to its  o rig in al condition, o r cannot be re-
placed b y  m eans o f com pensation in 
m on ey; (2) w hether fu ll com pensation fo r  
the entire w ron g can be obtained w ithout 
reso rt to a  num ber o f su its .”
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A nsw er to A rgu m en t No. 3 of A p pellan ts’ 

brief.

ROspondent denies th at the ordinance in ques-
tion ( if  con stitution al), w ould autom atically  ex- 
tend to" include the w hole prem ises owned b y  the

respondent. . T
’ T h e fire ordinance in  question does not apply

to  the p rem ises in question, a s  it  w as enacted to 
cover a  certain  prescrib ed  and known d is tn c t  a t 
th e tim e it  w as enacted, i. O ctober 24,1910 , and 
a t  th a t tim e, the' T ow n  of. M on tclair had no j u r i s -
diction  to  prescribe fire lim its beyond its  own 
lim its, and th erefore, the com p lain an t’ s prem ises
w ere n ot included jnisaid  ordinance. ' ‘ ,

M un icipalities are perm itted, to  enact ordinan-

ces establish in g fire lim its w ithin  its  te r n  ory  y  
th e  exercise o f  th e police pow er. Ordinances m 
derogation  o f common la w  rig h ts  are  to  be con-
strued str ictly  and lite ra lly  aga in st th e m um cipa - 
ity  th at th ey  operate only p rosp ective ly  and not .
R etrospectively, and if  th e: ordinance m  question 
w ould include the com plainant s prem ises, said

ordinance did  not a p p ly  to  said  
A p r il  1st, 1916, and th a t b y  v irtu e  o f Section 4 
o f E x h ib it “ A ”  annexed to the b ill o f com plain , 
s l id  ordinance does not ap ply to  an y w o rk  w ^ i  
w as in  th e course o f construction w hen sa id  ordi- 

nance takes effect.
F reu n d  on P olice  P ow er, S e e .' 538, p. 

567 *

Jackson  v. M iller, 69 N. J . E q ., 182> 
60 A tl., 1019, on p. 1021;

; M orton v. W estin ger, 113  Pacific, 7 ;
, L ew is  South erlan d on S ta tu to ry  Con-

/ i l i  a t i  \/ n  1.



A n sw er to  A rg u m e n t No. 4 o f A p p e lla n ts ’ 
brief.

1. A p p e lla n ts  do n ot show  th a t e ith er resp on d -
ent or h is son h ad  a n y th in g  to do w ith  the p a ss in g  
o f  the above act except to h a ve  it  in trod u ced  in  the 
gen era l assem b ly  on F eb . 7 ,1 9 1 6 , o r th a t respon d-
ent con tro lled  th e le g is la tiv e  m a ch in ery  o f the 
S ta te  and fu rth e r  it  does not show  th a t ¡any fra u d  
w as p ra ctice d  on the leg is la tu re , or the G overn oi 
o f our S ta te . T h e p ro o fs  show  th a t the T o w n  o f 
M on tcla ir kn ew  th a t respon d en t h ad  secu red  a 
p erm it fro m  G len R id g e  fo r  the b u ild in g  in  ques-
tion and th a t he had com m enced w o rk  on the sam e.

2. R espon d en t com m enced h is w o rk  p r io r  to the 
in troduction  o f the an n exation  act in  the le g is la -
ture b y  o rd e rin g  p lan s and specification s. S ta te  
o f case p a g e  6, line 20.

3. R espon d en t in  his b ill a lleg ed  th at h is p rem -
ises w e re  su b ject to  a ll ordinan ces o f  th e 
B orou gh  o f  G len R id g e  p r io r  to A p r i l  1, 1916 
(S ta te  o f  case p. 8, lin e 10) and th a t the M ont-
cla ir a u th o rities  n ev er h ad  ¡any ju risd ic tio n  o f re -
sp on d en t’s p rem ises and a p p e lla n ts  d id  not d en y 
said fa c ts  e ith er in  a n sw erin g  affid avits or p etition  
o f appeal.

T h ere  is  n o th in g  in  th is case to show  th a t re-‘ 
spondent d id  n ot act w ith  clean  hands ¡and a  c lea r 
Conscience, bfit it  w ould  a p p e a r th a t th e fe v e r s e  is 
true, th a t is, th a t th e ¡appellants han ds a re  not 
clean as show n b y  th e en actin g  o f  th e am ended o r-
dinance betw een  the sig n in g  o f the ru le  to show  
cause in  th is  case and the issu in g  o f  an in jun ction . 
See sta te  o f  case  p a g es 40 and 45. T h is  w as an a t-
tem pt to e f fe c t  the re sp o n d en t’s p ro p e r ty  b y  spec-
ial le g is la tio n  and th ere  is  n o th in g  to show  th at 
there w as a  p u b lic  n e ce ssity  fo r  th is  sp ecia l act.

New Jersey State Library
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T he constitution o f the S ta te  of N ew  Jersey  
g iv es pow er to the leg isla tu re  to change or alter 
the boun d ary lines betw een m unicipalities at its 
d iscretion, there is  nothing in th e .p ro o fs to show 
th at th is w as a  p riv ate  act^af^lne respondent’s 
benefit alone, on the co n trary  the tow n of Mont-
c la ir  w as benefited b y  h avin g  add itional territo ry  
added to its  bounds w ith  the n atu ra l increase in 
taxes incident thereto.

F in a lly  the respondent resp ectfu lly  asks that 
the appeal of the T ow n o f M ontclair and AVilliam
H . Senior be dism issed w ith  costs.

H O W A R D  F . K I R K , 
S o lic ito r fo r  and o f Counsel w ith  respondent.

C A S E S  IN  P O IN T

In  C ity  o f B uffalo v. Chadeayne, 134 N. Y ., 163, 
31 N. E ., 443, an action  w as brought to recover a 
p en alty  fo r  an alleged violation  o f an^  ordinance 
p ertain in g  to the erection of wooden buildings with-
in the prescribed fire lim its o f the C ity  o f Buffalo. 
On the 11th  d a y  o f J u ly , 1887, the common council 
o f the c ity  passed a resolution  gran tin g  perm is-
sion to the defendant to erect seven fram e wooden 
houses upon prem ises owned b y  him  and specifi-
ca lly  described. T h is resolution w as du ly approv-
ed b y  the M ayor, and thereupon the defendant en-
tered  into a contract fo r  the m aterials w ith  which 
to m ake such structures. H e m ade excavation  for 
the cellars, and la id  a portion  o f the w alls, prior 
to the first d a y  o f A u gu st. On th at d a y  the com-
mon council, w ithout notice to him, passed a reso-
lution w hich it  is  claim ed rescinds the form er reso-
lution. T h e  ch arter o f the p la in tiff (Chap. 518, 
law s 1870) provid es th at
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‘ ‘ the c ity  shall have pow er b y  its common 
council, from  tim e to tim e to enact ordin-
ances to p rescribe the lim its w ithin  which 
wooden buildings shall be erected and the 
m anner in and m aterial o f w hich a ll build-
in gs shall be constructed w ithin  such lim its. 
E v e r y  building erected or placed co n tra ry  
to an y ordinance passed under the last 
above provision  shall be deem ed a common 
nuisance and m ay be ¡abated as such. ’  ’

T itle  3, sec; 8, subdivision 4,

“ P u rsu an t to this provision  the common 
council enacted ordinances, am ong which 
w e find the fo llo w in g: ‘ No person shall, 
w ithout perm ission o f the common council, 
erect, place, or m ove an y b uild in g construc-
ted  in w hole or in  p art, o f wood, w ith in  the 
lim its o f the c ity  o f B u ffa lo , as defined b y  
sec. 2 o f T itle  1 o f the ch arter o f said 

•c ity .’ ”

O rdinances, e. 5, sec. 20. T h e defendants build-
ings are w ithin  the fire lim its, as p rescribed  b y  the 
ordinance. H e, th erefore, had notjnught to con-
struct them w ithout the perm isison o f the common 
council. Such perm ission, as we have seen, w as 
granted on the 11th  d a y  o f J u ly , 1887, and th ereby 
he acquired the rig h t to proceed w ith  the construc-
tion o f his buildings, and to  possess and en joy  the 
com forts th ey  m igh t afford . A s  soon as he had  
entered upon the construction o f the buildings and 
incurred liabilities fo r  work and m aterial, he had 
a property interest in them. T o this right he was 
entitled to protection.

In D ainese v. Cooke, .91 U , S., 580, 23 L . E d., 
251, the C ourt held that :
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‘ ‘ w here the p rop er officer g ives a perm it for 
the erection o f a  build ing contem plated by 
a  contract shown him, a c lear case of 
d epartu re from  the perm it, or o f danger to 
the public in terests, m ust he shown before 
the one obtaining it can be arrested  m idw ay 
in the construction o f the build ing and re-
quired  to rem ove it. ’ ’

S t. L o u is  v. D orr, 136 Mo., 370, 37 S. W ., 1118, 
the C ourt held that,

“ W h ere  a perm it fo r  the erection of a 
brick  build ing in  S t. L ou is to be used as a 
dw elling house has been granted , a  p a rt of 
w hich is  used fo r  a business house during 
the process o f its  erection, in  accordance 
w ith  specifications subm itted to  the Com-
m issioner o f P u b lic  B uild in g, whereupon 
the Com m issioner revokes his license, after 
w hich the ow ner continues w ork  on the 
building, an action again st him  fo r  a  pen-
a lty  on a charge th at he has erected a 
b uild in g w ithout h avin g  first obtained w rit-
ten perm ission cannot be su stain ed .”

T h is case is  cited in M cQ uinlan on M uni-
cipal Ordinances, sec. 4 7 1„ as a u th o rity  for 
the statem ent that, under the S t. L ou is charter 
and ordinances the Com m issioner o f P u blic B uild-
ings has not the pow er to restr ict the use of a 
building fo r  w hich a  perm it has been issued.

In  Gallagher v. F lu r y , 99 Md. 181, 57 A tl., 672, 
the C ourt held that,

“ A  perm it fo r  the erection o f a stable, 
gran ted  b y  the p rop er officer in  accordance 
w ith  an ordinance gen era lly  applicable, au-
th orizin g the g ran tin g  o f such a perm it,
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cannot be cancelled b y  the c ity  council b y  a 
resolution, as it  w ould d ep rive him  of righ ts 
g iven  to all other p ro p erty  h o ld ers.”

In  C ity  o f L o u isv ille  v. C um berland 
T el. & T elegrap h  Co., 224 U. S., 649.

The assent o f the m un icip ality  w hen once-given 
conform ably to the ch arter o f  a  telephone com-
pan y em pow ering the la tter, w ith  and b y  the con-
sent o f the c ity  council, to  construct and m aintain  
a telephone system  in the city , p erfects  the com-
p a n y ’s fran chise, which, being a  leg is la tive  grjant, 
cannot th ere a fte r be repealed, nullified or p e rfe c-
ted b y  m unicipal ordinance.

Owensboro v. Cum berland T el & T eleg.
«e*U.S.;-66.

The gen eral a u th o rity  g iven  b y  a c ity  ch arter 
“ to m ake, publish and rep eal a ll ordinances fo r  
the fo llow in g  purposes, including in ter alia, the 
pow er to regulate  the street a lleys, and sidew alks ”  
cannot be construed as a  reservation  o f a  pow er 
to revoke or d estroy  contractual righ ts w hich have 
vested under an ordinance ghanting to a telephone 
¡company, its  successors and assign s, the rig h t to 
place and m aintain  its  poles and w ire s  in the c ity  
streets.

A  license is  irrevocable  w hen it is coupled w ith  
a gran t, or when the licensee has on the fa ith  o i 
the license spent m oney in executing w o rk s o f a  
perm anent ch aracter on the land.

2 B  & A id ., 724;
1 1  A . & E . 34;
R hodes v. Otis, 33 A la ., 600, 73 Am . 

D ec., 439;
W oodburgh  v. P ash ley , 7 N. H ., 237, 26 

Aim .D ec., 739.



20

In  L a n tz v. H ightstow n, 17 V r., p. 102, on page 
107, the C ourt s a id :

“ N evertheless, the license is a p rivilege 
fo r  w hich either a  fee  or a  ta x  is  paid, in 
the w a y  o f •consideration, possib ly, but as a 
condition precedent to the issuance of 
the evidence o f the g ran tin g  o f such license. 
W h en  th is act is done and the license i f  
gran ted  to c a rry  on a  trad e or occupation 

i fo r  a period  o f tim e w ithin  the pow er o f the
appoin tin g body to nam e, it  should not be 
subjected to  the fluctuation o f sentiment 
caused b y  changing m em bership in the li-
censing body, or sh iftin g  v iew s upon the 
questions w hich have been, or should have 
been, exam ined and passed upon. ’ ’

A n d  to the sam e effect—
Com. v. B rennan, 103 M ass., 70;
Com. v. K in s le y  133 M ass., 578-579; 
H im  v. S tate , 1 Ohio St., 20-21; 
Schw uchow  v. C hicago, 68 111., 444.

C ity  of L ow ell v. Archam bault, 189 M ass., 70, 
the C ou rt h e ld :

“ A  license gran ted  b y  the B o a rd  of 
H ealth , under sta tu to ry  au th ority , fo r  the 
erection  o f a  stable w ithout an y lim it as to 
tim e, cannot be revoked b y  such board ini m # #
the absence o f s ta tu to ry  auth ority, existing 
regulation s o f the board, or some provision  
in the license its e lf  fo r  its  revocation. ’ ’

In  E lk h a rt v. M urray, 75 N. E ., 593, the Court 
s a id :

“  T he ordinance m ust be certain , perm an-
ent, leg a l provision s operatin g gen erally
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land im p a rtia lly  upon all w ithin  the te rr i-
to ria l ju risd iction  o f such c ity  and no p a rt 
th ereof be le ft to  the w ill or un regulated  
discretion  o f the common council, or an y 
officer.

“ I f  an ordinance, upon its face, restricts  
the rig h t o f dom inion w hich the ow ner 
m ight otherw ise exercise w ithout question, 
not according to an y uniform  rule, but so as 
to m ake the absolute enjoym ent o f his own 
depend upon the (arbitrary w ill o f the c ity  
authorities, i t  is invalid , because it  fa iled  to 
fu rn ish  a un iform  rule o f action  and leaves 
the righ t o f p ro p erty  subject to the w ill o f 
such au th o rity  who m ay exercise it  so as to 
g iv e  exclusive profits, or p riv ileges, to  p a r-
ticu lar persons and cases cited. ’ ’

In  H a ys v. P o p la r B lu ff, 173 (M o.) S W ., 676,
1915 D. L . R. A ., p. 595, the C ourt, in  construing
an ordinance h avin g  a section v e r y  sim ilar to
section 1  o f  the ordinance in question (T ow n  o f
M on tclair), sec. 315 o f said  ordinance o f P o p la r
B luff, S ta te  o f M issouri, reads as fo llo w s :• .

“ W h en ever an y person or persons shall 
desire to construct building, or p lace an y 

I  wooden build ing w ith in  the fire lim its o f
the c ity  o f P o p la r  B lu ff as h ereinbefore de-
scribed, such person, or persons, shall file 
w ith  the M ayor and Council, an application  
in w ritin g , settin g  fo rth  the location, size, 
and m anner o f construction  o f the proposed 
building, and the purposes fo r  w hich it  is 
to  be used. Such application  m ust be ac-
com panied b y  the w ritten  consent o f a ll p er-
sons ow ning p ro p erty  w ith in  the block in 
w hich such proposed build ing is to be erec-
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ted, or placed. Upon the filing o f such ap- 
< plication and w ritten consent o f the prop-

erty owners aforesaid, the Council may, by 
resolution, authorise the construction or 
erection o f the desired wooden buildings, 
ivithin the said fire lim its; provided, that 
the nam es o f the m em bers voting fo r  and 
against said resolution shall be entered on 
the journal, and a vote o f a m ajority o f  all 
m em bers elected to the council shall be nec- 
cessary fo r  its  passage.”

On p age 599 o f 1915-D  L . R. A ., the court s a id :

“ In  considering such questions, w e us-
u a lly  begin  w ith  some form  o f the ancient 
and indubitable proposition, that, under our 
system  of governm ent, m unicipal corpora-
tions possess no pow er or facu lties  not con-
fe rre d  upon them, either exp ressly  or 
b y  fa ir  im plication, b y  the law  w hich creates 
them, or b y  other statutes applicable to 
them. A s  w e said  in S t. L ou is v. Dreisoer- 
ner, 243 Mo., 217, 223, 41 L . R . A . (N  S ), 
177, 147 S. W ., 908, 999; ‘ A n y  fa ir , reason-
able doubt concerning the existence o f pow-
er is received  b y  the C ourt again st the •cor-
poration  and the pow er is denied. ’  r’

St. L ou is v. B e ll T el. Co., 96 Mo., 623, 2
L . R . A ., 278, 9 A m . St. R ep., 370, 10 

S W , 197;
N evad a use o f G ilfillan  v. E d d y, 123 

Mo., 557,27  S W , 4 7 1;
Independence v. C leveland, 167 Mo., 

388, 67 S W , 216.

T he pow er upon w hich defendants have planted 
them selves fo r  ju stification  in  th is case at issue
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is contained in sec. 9228 in article  4 o f chapter 84 
bf the revised  statutes o f 1909, re latin g  to •cities o f 
the third class, and is as fo llo w s :

“ T h e council m ay also provide, b y  or-
dinance, lim its, w ith in  w hich no build ing 
shall be constructed except o f brick  or stone 
or other com bustible m aterials, w ith  the 
firep roof roofs and im pose a  p en alty  fo r  
the vio lation  o f such ordinance and m ay 
•cause buildings commenced, put up, or re -
m oved into such lim it, in v io lation  o f such 
ordinance, to be rem oved, or abated. ’ ’

T h a t this p rovision  g ives am ple pow er to the 
legislative departm ent o f the c ity  governm ent to 
establish d istricts in  w hich no build ing o f other 
than incom bustible m aterials shall be constructed 
is e v id e n t; but to construe it to  g iv e  pow er to e s-
tablish d istricts  in w hich buildings o f com bustible 
or incom bustible m aterials m ay be constructed, as 
when m ay be a rb itra r ily  determ ined b y  the M ayor 
and council in  each p a rticu lar case, requires us to 
reject its  b ro ad ly  proh ib itive w ords, thus ren-
dering it m eaningless and in operative, o r  to add 
words o f com m ission w hich w ould d efeat the ev i-
dent object o f the enaction, w hich is  th at all p er-
sons ow ning p ro p erty  w ithin  the lim its establish-
ed, and the gen eral public as w ell, should be p ro -
tected a g a in st the m enace o f com bustible stru c-
tures w ith in  such lim its. I t  bears no evidence, as 
does the ordinance, th at the leg isla tu re  had in 
mind the id ea th at each block should stand alone in 
the m atter o f such protection, and the record o f 
disastrous fires in cities furn ish es no foundation 
fo r  such a  theory. N ow  is there an y evidence in 
the act o f a  leg is la tiv e  notion that those who m ight 
have the necessary influence, the “ p u ll,”  as it is
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often  called in the expressive language of our 
tim e, m ight obtain special perm ission not open to 
others, to build com bustible structures w ithin the 
designated lim its.

I t  la id  down a rule applicable alike to all, of 
governm ent b y  law  and not b y  special privilege 
or fav o r. A n  attem pt o f the gen eral assem bly to 
authorize the ordinance in  question w ould have 
been an attem pt to confer upon the agent of its 
own creation  a law  m aking pow er w hich  the con-
stitution  had exp ressly  w ithheld from  itse lf.

C lause 26 o f sec. 53 o f  the fou rth  article  o f our 
constitution  forb id s the p assage b y  the general 
assem bly o f an y local or special law , gran tin g  to 
an y person an y special righ t, p riv ilege , or immu-
nity. I t  would, o f course, be absurd to say  that, 
in  the face  o f th is constitutional inhibition, it 
m ight, b y  special law  perm it such an individual 
as it  should select from  tim e to tim e to violate 
a penal law , and g ra n t them  im m unity therefor. 
I t  w ould be still m ore absurd to sa y  that the gen-
e ra l assem bly could g ive  itse lf  the pow er to grant 
such special p riv ileg es  and im m unities b y  the 
clum sy su bterfuge o f in sertin g  in a ll prohibitive 
and penal law s a condition th at the forbidden act 
m ight only be done w ith  its  perm ission expressed 
b y  statute. B u t it  w ould be the m ost absurd  o f all 
to contend that, although the constitution had w ith-
held from  the general assem bly, the pow er to pass 
such law s, th at body m ight g iv e  its  own agent, the 
leg is la tive  body, a  m unicipal corporation, the pow-
er to m ake them.

P a g e  600, 1915-D  L . R . A ., c itin g  E lkhart v. 
M urray, 165 Ind., 304, 75 N. E . 593, the Suprem e 
C ourt o f In d ian a s a id :

“ I f  an ordinance upon its  face, restricts 
the rig h t o f dom inion, w hich the owner
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m ight otherw ise exercise w ithout question, 
not according to an y u n iform  rule, but so 
as to m ake the absolute enjoym ent of h is 
own depend upon the a rb itra ry  w ill o f the 
c ity  authorities, it is invalid , because it  fa ils  
to fu rn ish  a uniform  rule o f action and 
leaves the righ t o f  p ro p erty  subject to the 
w ill o f such authorities, who m ay exercise 
it so as to g iv e  exclusive profits or p r iv -
ileges to p a rticu la r persons. ’ ’

The w ealth  o f au th o rity  opened up b y  the court 
in  its  citations in that ca se  has been o f g re at as-
sistance in the in vestigation  o f the subject. T h is 
C ourt also, in S t. L o u is  v. R u ssell, 116  Mo., 248, 
257, 20 L . R . A .? 721, 22 S. W . 470, 472, held—

“ A n  ordinance o f the c ity  o f St. L ou is 
in valid  fo r  the reason th,at b y  its  provisions 
th at one citizen is perm itted  to erect a  liv -
e ry  stable in a  certain  lo ca lity  b y  obtaining 
the w ritten  consent o f the ow ner o f one h a lf 
the ground in the block, w hile another o f 
like m erit would not be perm itted to do so 
fo r  w ant o f such consent. ’ ’

In  th at case the C ourt cites, w ith  its  ap proval, 
num erous au th o rities; am ong others B a rth et v. 
New O rleans, 24 F ed., 564, in  w hich an ordinance 
of that c ity  w as held in valid , w hich m ade it  unlaw -
ful to m aintain  a  slaugh ter house “ E x cep t p er-
m ission be gran ted  b y  the council o f the C ity  of 
New O rlea n s’ ’ ; S ta te  v. M ajm er, 9 Sou., 480, in 
which an ordinance forb id d in g  the keeping o f 
m ore than two cow s b y  an y  reason w ithin  certain  
prescribed lim its w ithout a p erm it from  the c ity  
council w as held void, and variou s other cases ci-
ted b y  the learned court in  the above case o f H ays  
v. P op la r B lu ff.
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T h e constitution o f the S ta te  o f N ew  Jersey 
h as a same provision  in re g a rd  to the legislature 
p assin g special law s, etc.,

A rtic le  4, sec. 7, p a ra g ra p h  1 1  o f the constitu-
tion o f S ta te  o f N ew  J e rse y  sa y s:

“ The leg isla tu re  shall not pass private, 
local, or special law s in  an y o f the follow ing 
enum erated cases, th at is  to say, regulating 
the in tern al a ffa irs  o f tow ns and counties, 
etc., but the leg isla tu re  shall pass general 
law s, p rov id in g  fo r  the cases enum erated in 
th is p aragrap h , and fo r  ¡all other cases, in 
its  judgm ent m ay be provid ed  fo r  b y  gen-

era l la w s .”

F reu n d  on P o lice  P ow er , Sec., 538, p. 567. 
P rin cip le  o f non retro-active operation, a  problem  
o f p eculiar difficulty is  presented b y  retroactive 
police leg is la tiv e  w hich  su b stan tia lly  destroys 
vested  p ro p erty  r igh ts to accom m odate a change of 
surrounding circum stances or o f public sentiment, 
w hile the condition o f the p ro p e rty  itse lf  remains 
w h at it  w as b ef ore. M ost police legislation  even 
fo r  the protection  o f sa fe ty  and health  is  precau-
tio n ary  in its  nature, it  does not deal w ith  danger 
w hich is im m inent to such degree th at loss or in-
ju r y  m ay be expected alm ost as a certa in ty  but 
w ith  conditions under w hich those who are accus-
tom ed to them  can liv e  w ithout a sense o f in ju ry  or 
even o f discom fort.

T h erefore , the gen eral ru le is  th at such legisla-
tion operates only p rosp ectively , and does not de-
m and the sacrifice of ex istin g  p h ysical property.

Jackson  v. M iller, 69 N. J . E ., p. 182, also 60 
A tl., p. 1019, on p age 1021, C ourt said  :

“ T he general rule is  th at m ere police leg-
islation  o f th is ch aracter operates only



27

p rosp ectively , and does not dem and the sac-
rifice o f ex istin g  p h ysical p ro p e rty .”

In  M orton v. W estinger, 113  Pac., p. 7  ̂ the 
court held : A  m unicipal ordinance establish ing 
fire lim its and proh ibitin g the erection or rebuild-
ing o f fram e structures have no retroactive  opera-
tion, and cannot require the rem oval o f ex istin g  
buildings. San  F ran cisco  Ord., No. 31, sec. 3, 
prohibiting the erection, construction, a lteration  
or enlargem ent o f fram e buildings w ithin  fire lim -
its, does not prohibit the rep a ir  o f an existin g  
fram e build ing or the com pletion o f one begun be-
fo re  its  passage, invoking the rule that law s in der. 
ogation o f ind ividual righ ts are s tr ictly  construed 
as h avin g  retroactive  effect.

Lew is Southerland on Statutory C onstruction, 
V ol. 2, p. 543, sec. 1014, sa y s:

(i R estriction s on the build ing or re p a ir-
in g  o f wood stru ctures in the populous p a rt 
o f a city, com m only designated as fire lim -
its, are invasions o f p riv ate  righ ts, and to 
be s tr ic tly  confined to th eir la te ra l im port. ’ ’ 

C it in g :

S te w a rt v. Com m onwealth, 10 W atts, 
307;

B r a d y  v. N orthw estern  Ins. Co., 1 1  
Mich., 425-451;

B oo tj v. S tate , 4 Conn., 65;
T u ttle  v. S tate , 4 Conn., 68.

In H udson Telephone Co. v. Jersey  C ity., 8 A tl., 
123, 49 N. J . L ., 303, on p age 305.

The fa cts  w ere as fo llo w s :
It  ap pears from  the evidence taken in the cause 

that the com pany proceeded to place poles along 
'the route m arked out b y  the ordinance. T h ey  had
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p laced  from  th irty-five to forty-five poles, at an 
expense o f about $10 a  pole, and had expended 
other m oneys in and about the erection o f ' the 
poles. Then w as passed  the ordinance brought up 
before us, w hich repeals the ordinance w hich con-
fe rs  perm ission to p lace the poles as above men-
tioned. , *

C erta in ly , a fte r  the expenditure o f m oney in the 
erection o f poles, m ade in reliance upon the m uni-
cip al designation, the com pany obtains a vested 
rig h t o f w hich  th ey cannot be stripped  b y  a  sub-
sequent revocation  o f such designation.

In  Cape M ay and Sclnellenger’s Landing R . R. 
Co. v. T h e C ity  o f Cape M ay, 33 E q., p. 419, V ice 
C hancellor V a n  V le e t h eld :

“ A ll  leg is la tive  acts, or exercise o f dis-
cretion ary  pow er w ith in  th eir authority, 
are  beyond the control o f the courts, how-
ever, unw ise, or im politic, or even when 
done from  corrup t m otives, or unw orthy 
purposes. T h ere leg is la tive  pow ers, are, 

f when exercised  w ith in  th eir au th o rity  su-
prem e. B u t w hen the corporation s have 
fulfilled  th eir leg is la tive  functions, and 
h ave exercised th eir leg is la tiv e  discretion, 
and are about ca rry in g  th eir leg islation  in-
to execution, then, i f  the effect o f th eir act 
is  to v io la te  vested  righ ts or inflict irrep a r-
able w rong, the courts m ay p ro p erly  inter-
vene. ’ ’

C it in g :
B ond v. C ity  o f N ew ark, 4 C. R . Greene 

376, 384.

V ice-C h an cellor D odd gave expression  to sim-
ila r  v iew s in Schum n v. Seym our, 9 C. E . Greene, 
143-147.
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28 Cyc., 891, Par G.— Injunction enforcement of 
ordinances. (1) void ordinances. A  municipal-
ity and its officials will be enjoined from acting un-
der and enforcing a void ordinance when the pro-
posed enforcements will deprive the complainant 
of his property or property rights, and will cause 
injury which cannot be compensated by damages 
or where the illegal action will give rise to a mul-
tiplicity of actions at law if  it is not prevented.

Joyce on Injunctions, Paragraph 573.
Where a municipal ordinance is seeking to en-

force an ordinance which is void, it may be enjoin-
ed at the suit of any person who is affected by it.

Citing:
Mayor etc., v. Radecke, 49 Md., 218; 

Smith v. Bangs, 15 111., 399;

irVi1® 2ooec? f , i ersey Gity e t c ' s t - R- Co. v G a rfie ld , 68 N.J.L. 587 53 A tl 11, the court held  that where a township
committee passed an ordinance granting certa in  righ ts to 
the prosecutor, an e le c t r ic  railway company, and a fte r  the 
acceptance o f  i t s  ordinance by the prosecu tor, a borough 
was formed out o f a part o f the t e r r ito r y  o f  the township,
? 8 ordinance o f the borough annuling the ordinance o f the 
town ship« was vo id .

Rll J ! P!;or,p . v - BLOCK, 203 111. 363, 67 N.E.R. 809, page 
the fa c t  is  stated  that "-Where a town le g a lly  grants ai 

f nd such town is  subsequently annexed to  another 
^ n icipa iity , the la t t e r  is  powerless to repeal by reso lu - 

the ordinance granting the "tion pe rmi t .
28 Cyc page 175

*GFNwpat ’ m7 RIGHTS AND LIABILITIES. IN
recofmi J‘aw? to  a certa in  exten t, and equity  fu l ly ,

the Pr °:°e r ty r igh ts  and l i a b i l i t i e s  o f  an 
thnnn^6 T?°Ji ? unity and preserves and en forces them 
corpora'+?11 Jhe ahan£es o f c la ss  and grade o f  municipal 

?  by the aPPl i c a tion  o f  the doctrin e  o f suc-
cession, wherever i t  is  a p p lica b le .

28 Cyc page 229

and c r e a t f^ Clliient ° f  t e r r i t o r y f r om a municipal corp ora tio  
¡created a new ar}d seParate m u n icipa lity , con tracts
ing t h r o n e ° r i g i n a l  m u n icipa lity , extend- 
municipalfttr k 1^S cannot be abrogated by the newp x iry  by annuling the ordinance w ithin i t s  l im its .
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This appeal is from  an order o f the C h an cello r 
(advised by V . C . H ow ell) filed June 21st, 1916, or-
dering th at an in ju n ction  do issue restrain in g  the 
appellants “ from  en forcin g  the fire ord in an ce of th 
“ Town of M ontclair aga in st the com p lain an t in 
“ reference to the b u ild in g  described in the bill of 
“ com plaint, w hich  he is con structin g in  the rear o f 
“ his prem ises, w h ich  prem ises w ere recen tly  a n -
n e x e d  to the T ow n  ol M ontclair, and also from  
“ abating, tearin g  dow n , rem ovin g or d e stro y in g  
“ p laintiff’s said b uild in g and from  in stitu tin g  su it 
“ for the recovery of an y penalties as provided for 
“ in the fire ordinance of the Tow n of M ontclair on 
“ account o f the erection of said b u ild in g  b y  the 
“ com plainaut ”

The T ow n  Council of the T ow n  o f M ontclair on 
October 24, 1910, passed an ordinance under author-
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ity  of P. L . 1905, page 341 (4 Compiled Statutes 
5531, Section 369, forbidding, w ithin the limits 
therein prescribed, the erection of “ any frame build-
ing or wooden building, in whole or in  part, nor any 
building unless the outside walls thereof shall be at 
least eight inches th ic k ”  This ordinance is referred 
to as the (‘fire lim it”  ordinance.

[The ordinaries is printed in case, pages $20—¿2If,.)

P rior to April 1 st, 1916, the respondent owned a 
lot of land partly w ithin the Tow n of Montclair 
(that part being subject to the “ fire lim it” ordi-
nance), and partly w ith in  the Borough of Glen 
R idge (case, page 2, lines 10-39).

On February 7th, 1916, a bill w as introduced in 
the L egislatu re extending the boundaries of the 
Town of M ontclair so as to annex to the Town of 
M ontclair the portion of respondent’s lot which was 
w ith in  the Borough of G len R idge (case, page 6, line 
10)\ this bill was passed and approved by the Gov-
ernor, March 17th , 1916, and by its term s became 
effective A pril 1st, 1916 (P . L. 1916, page 394).

This bill w as introduced in the Legislature by 
Thom as Brunetto, the respondent’s son, on behalf 
of the respondent (case, page 39, lines 10-30).

On M arch 6 th, 1916, respondent applied to the 
building inspector of Glen R idge for a perm it for 
the m oving of an old building to a new location and 
the erection of a fram e building on the rear part of 
his lot, and on March 7th, 1916, received the permit 

(case, page 6, line 38).
Respondent commenced w ork  on March 7th, 1916 

(case, page 7 , line 7 ), and continued work until 
A pril 6th, 1916, w hen the old building had been 
moved and the cellar excavated for the new build-
in g  and the cellar w alls laid up ready for the first 
tier of beam s (case, page 7, lines 7 to 40).
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On A pril 6 th, 1916, the building inspector of the 
Town of M ontclair (the act of annexation h avin g  
become effective April 1 , 1916), ordered respondent 
to stop w ork on the fram e building until respondent 
obtained a perm it from the B uilding D epartm ent of 
M ontclair for the doing of the work, and said that 
if w ork was carried on w ithout a permit the building 
inspector would commence suit to collect the penal-
ties of the “ fire lim it” ordinance, above referred to 
(case, yage 8, lines 14-30).

The follow in g day respondent, through his son, 
applied for a building perm it, which was refused by 
the building inspector because the proposed building 
did not conform  to the requirem ents of the “ fire 
lim it” of the Town of M ontclair (case, page 8, line 
40, to page 10, line 15).

The bill of com plaint prays for an in junction re-
straining the appellants ( 1) “ from  further proceed-
ings to enforce the provisions of the ‘fire lim it’ or-
dinance, (2) from abating, tearing down, rem oving 
or destroying com plainant’s building w hich he m ay 
hereafter complete according to the plans m en-
tioned, (3) from  trespassing upon or in any w ay in -
terfering w ith  respondent’s enjoym ent of his prem-
ises, and (4) from  in terferin g in any m anner with 
the possession or title of respondent, of, in or to said 
lot and tract of land, the buildings to be situated 
thereon w hich are now in the course of construc-
tion” (case, page 1%, line 33, to page 13, line 15).

A fte r  the bill of com plaint had been filed and be-
fore the hearing on the respondent’s application for 
the order directing the in junction to issue the Town 
Council of the Tow n of M ontclair amended the “ fire 
limit” ordinance so as to include the part o f  respond-
ent's lot annexed to the Town o f Montclair under
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P  L . 1916, page 294 {case, page ^0, line 34, to page 

J/,5, line 30). .

The appellants filed their answ ering affidavits con-
tain in g the building inspector’s affidavit wherein he 
denied that any threat was made to tear down re, 
spondent’s building if erected and stating that he 
informed respondent that if  the work w as contin-
ued on the erection of the fram e building it would 
be the building inspector’s duty to commence suit 
to collect the penalties of the “ fire lim it” ordinance 
{case, page 35, line 28, to page 36, line 15).

POINT I.

The respondent has an adequate remedy at law.

Briefly stated the facts set out in the bill of com-
plaint (case, page 5), are as follows:

Respondent had com pleted the foundation wall|. 
on which he was going to erect a fram e building $ 
when the lot of land became annexed to and a part 
of M ontclair; the w ork done b y  respondent before 
the annexation was done w ith  the permission of the 
building inspector of Glen R idge; after the annexa-
tion respondent was forbidden by the building in-
spector of M ontclair to continue the erection of a 
fram e house, because it would be in violation of the 
ordinances of M ontclair, and a threat was made by 
the building inspector of M ontclair to commence 
suit for the penalties of these ordinances if respond-
ent continued to erect the house.

The ordinances of M ontclair have been passed 
under direct legislative auth ority; respondent con-
tended that the ordinances did not apply to him or 
effect his property; the appellants claim that re-
spondent and his property were bound by the or-

dinances.
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The respondent had a fu ll and complete adequate 
remedy at law . He could (1 ) disregard the ordi-
nances of M ontclair and continue w ork on the build-
in g thereby com pelling the appellants to begin suit 
for the penalties of these ordinances and in that suit 
the question of w hether or not the ordinances ap-
plied to respondent and to his property would be 
litigated and the ju d gm en t of the Trial Court in 
such case could be reviewed on certiorari to the Su-
preme Court; or (2) if  respondent did not w an t to 
invite a prosecution he could apply to the Suprem e 
Court for a w rit of m andam us to compel appellants 
to issue to him  a building perm it, and in such a suit 
the question of w hether or not the “ fire lim it” or-
dinance of M ontclair applied to respondent’s prop-
erty would have to be decided. I f  respondent w as 
entitled to a building permit from the Tow n of 
M ontclair the building inspector w as bound to issue 
it under the building code of M ontclair (case, page 
37, line 10).

Certiorari is the proper remedy to test the valid ity  
of m unicipal ordinances.

Note^ F o r  cases sustaining this argum ent see 
“ Cases on Point I . ,”  post page 1 1 .

POINT II.

Nothing appears in respondent's case to give 
equity jurisdiction.

The respondent’s allegation of irreparable in ju ry  
in the bill of com plaint is not sustained. W hen 
the building inspector threatened to enforce the 
penalty under the “ fire lim it” ordinance, respondent 
had only completed the foundation walls of his 
building and there was nothing in the case before 
the Court below to show that the w alls were not
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availab le for a b u ild in g th at w ould conform  to the 
requirem ent of the “ fire lim it”  ordinance.

There, is n oth in g in the b ill of com plaint to show 
th a t the contractual relations of the respondent 
w ere d istu rb ed 5 the allegation  th a t he had entered 
into  con tractual relations w as m erely a conclusion 
and no proof w as introduced to sustain th at claim.

B u t even if  he had entered into such relations 
w h atev er rig h ts  he had acquired in his propeity 
w ere su b ject to the exercise of the police power of 
the Tow n of M ontclair. A fte r  the bill of complaint 
had been filed w herein the question of w hether the 
“ fire lim it”  ordinance of O ctober 24th, 1910 (E x-
hibit A ,  case, page 20) applied to respondent’s prop 
erty , the T ow n  of M ontclair am ended that ordi-
nance, w hich am endm ent becam e effective before 
the h earin g in the C ourt below  so as to clearly 
b rin g  respondent’s property under the control of 
said ordinance {See case, page 1$, line 35, to page I/.5, 

line 30).

N ote._For cases su stain in g this argum ent see
“ Cases on P o in t I I . , ”  post page 12.

PO IN T III.

The “ fire lim it”  ordinance o f  O ctober 24th, 1910, 
bound respondent’s property even before 
the am endm ent o f  June 12th, 1916.

On October 24th, 1910, the T ow n  of Montclair 
under au th o rity  of P . L . 1905 , page 3^1 G. S. 
553I, Sec. 369) passed the “ fire lim it”  ordinance 
w hich is printed in the case a t page 20 as E xh ib it 
A .  The lines laid dow n in the “ fire lim it” ordinance 
of October 24th, 1910, com m enced at a point south 
of Bloom field avenue and run in an ii regular direc-
tion easterly “ to the line of Glen R idge Borough,



thence along said line northerly to a point 150 feet 
north of the north line of the Erie Railroad m eas-
ured at righ t angles thereto”  (case, page 21, line 19). 
Respondent’s property before the annexation w as 
partly in Glen Ridge and partly in M ontclair (see 
map, page 3If) at this point in the line laid dow n in 
the “ fire lim it”  ordinance; when the L egislatu re on 
April 1 st, 1916, changed the line of Glen R idge 
Borough we contend that the line laid down in the 
ordinance of October 24th, 1910, was autom atically 
changed to include respondent’s property. ’

H owever, before the order directing the in jun c-
tion to issue was made by the Court, the Town of 
M ontclair amended the “ fire lim it” ordinance so as 
to include respondent’s property w ithout an y doubt. 
The amended ordinance is printed in case, page ¿0, 
line 35.
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POINT IV.

Respondent disqualified him self from  his right to 
invoke the aid o f  a Court o f  equity. He 
does not come in “ with clean hands.”

It is plain from  the facts set out in the bill of 
com plaint that respondent set in motion the m a-
chinery of the L egislature which resulted in the 
annexation of the larger part of his lot of land to 
M ontclair, and w hile the bill was pending in the 
Legislature, and before it became effective, took 
steps to secure a perm it from  Glen Ridge, so he 
could erect a building w ithin the lim its of Mont-
clair, which did not comply with the requirements of 
the Montclair ordinances.

The annexation bill was introduced in the Legis-
lature February 7th, 1916 (case, page 6, line 10)', it 
w as introduced on behalf of respondent by his son 
(case, page 39, line 10); respondent’s son is mentioned 
in the bill of com plaint as afterw ards negotiating 
w ith  the building inspector of M ontclair concern-
in g  a building permit for this same building (case, 
page 8, line 30, to page 9, line 36), and the same son 
who made an affidavit on respondent’s behalf at-
tached to the bill of com plaint (case, page 17, line 
30)\ respondent on March 6th, 1916, applied to the 
G len R idge building departm ent for a building per-
m it (case, page 6, line 28)', he received his building 
perm it from  Glen R idge on March 7th, 1916 (case, 
page 7, line 1 ) ; and went to w ork on the same day 
(case, page 7, line lf)\ the act of the Legislature which 
had been introduced on F ebruary Tth, 1916,  was ap-
proved by the G overnor March 17, 1916, and be-
came effective A pril 1, 1916  (P. L ., 1916, page 29If).

The Court’s attention is directed to the map 
printed in case,page 3J)., w hich was respondent s ex-
hibit in the Court below. The description contained
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in section 1 of the act of the L egislature (P. L ., 
1916, page 294) was very plainly taken from  this 
map as a comparison w ill show. The act of the 
Legislature was a private act, pure and simple, for 
the respondent’s benefit alone.

Before this A ct of the L egislature became effec-
tive respondent’s lot was situated w ith reference to 
the m unicipalities’ boundary line as fo llo w s
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A fter the A c t became effective the boundary line 
of the m unicipality was as follows:

A ppellants m aintain that a person who attempts 
to secure the benefits for his land that comes by 
reason of h a vin g  it  annexed to a particular muni-
cipality  and then deliberately attemps to put him-
self in a position where he can evade the intention 
and effect of the ordinance of the m unicipality to 
which his land is annexed is in no position to in-
voke the aid of a court of conscience. "H e  who 
comes into equity must come with clean han ds” 

R espectfu lly subm itted, 
H A R T S H O R N E , I N S L E Y  &  L E A K E , 

O f Counsel w ith  Appellants.
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C A S E S  ON P O IN T  I.

Bloomfield v. Glen Ridge, 55 JV. J. E g ., 505 (E r. 
& A p ., 1897)\ Bloomfield asked for an in junction 
to restrain Glen R idge (which bad been set up into 
a m unicipality from  the territory of Bloomfield), 
from interfering w ith certain sew er pipes w ithin 
the boundaries of Glen R idge which pipes bad been 
laid by Bloomfield before the division of the latter 
m unicipality. Glen R idge claim ed the right to con-
trol the sewer pipes under an ordinance of its coun-
cil. The Court of Chancery refused the injunction 
and dismissed the bill of com plaint; on appeal this 
was affirmed. The opinion of the Court of Appeals 
(page 510) said: “ The principle is well settled that 
where the rights of individuals or public corpora-
tions are invaded by the acts of persons exercising 
municipal powers in an illegal m anner, the parties 
aggrieved m ust seek redress by certiorari. TucJcer 
v. Freeholders o f Burlington, Sax., 883; City o f  
Camden v. M ulford, 2 Dutch., 1̂ 9; State, Gregory v. 
Jersey City, 5 Vr., 390; State v. Washington, 15  
Vr., 605; South Orange v. Whettingham, 29 Vr., 657; 

Hunt v. Lambertville, 17 Vr., 59.

“ T hat the lega lity  of these ordinances can be re-
viewed and the proceedings under them arrested by 
certiorari cannot be successfully controverted.

“ The existence of an adequate rem edy at la w  ex -
cludes the righ t to invoke the aid of a C ourt of 
equity.

“ Certiorari is the appropriate proceeding to test 
the validity of municipal ordinances, and, so far  as 
appears, it w ill be an adequate rem edy in this case. 
It is not to be presumed that the public officers to 
whom such w rit is addressed will attem pt to take 
any action in virtue of such ordinances pending the 
litigation.”
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See also on this point in addition to the cases 

cited above:

Jersey City v. Lembeck, 31 N . J. -fcq-, 255, 
at p . 268.

Husenberry v. HewarJc, 25 N. J. E q., 295.

Holmes v. Jersey City , 12 N . J. E q ., 310.

CASES ON POINT II.
/ City o f Salem v. Maynes, 123 Mass., 372; the 

L egislatu re gave authority to cities to establish “ fire 
lim its” and to forbid the erection of fram e buildings 
therein; the same act gave authority to Courts of 
E quity  to enforce the provisions of ordinances 
enacted thereunder. D efendant on March 19,1877, 
made a w ritten contract for the erection of a frame 
building; w ork on its erection had commenced 
March 14th, 1877; on A pril 23rd, 1877, the City of 
Salem  by ordinance established fire lim its and for-
bid the erection of fram e buildings therein; May 
15th, 1877, before the cellar had been completed by 
defendant his attention w as called to the ordinance 
and a threat made to enforce its provisions; he dis-
regarded the threat and continued and on June 27th, 
1877, Court proceedings were commenced to compel 
the rem oval of the building. H eld , that the build-
in g  m ust be removed. C. J. G ray in the opinion of 
the Suprem e Court said: “ There can be no doubt of 
the right of the L egislature, in  the exercise of the po 
lice power, and for the protection of persons and prop, 
erty again st the dangers of fire, to authorize cities 
and towns, by ordinances and by-law s, to restrict 
or prohibit the erection of wooden buildings within 
the m unicipality, or w ithin  any d ist.ict thereof. 
A ll contracts between individuals and even charters 
granted by the State are subject to the exercise of

this power ”
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Williams v. Chicago, 266 III., 267, Sup. Court III ., 
1916. Suit to enjoin the c ity  from  en forcin g an 
ordinance. W illiam s owned 10 apartm ent houses 
erected in 1908 uuder a perm it from the c ity  in 
compliance w ith its ordinances. In 1912 the city  
passed an ordinance requiring the owners of the 
apartm ent houses of the same class as W illiam s to 
install additional fire apparatus (there were over 
6,000 owners affected by this ordinance of 1912). 
The bill alleged that if  the ordinance was enforced 
his houses would be closed and great loss result. 
The bill was dismissed for w an t of equity.

Held, that the fact W illiam s houses were con-
structed under perm its from  the city  and in accord-
ance w ith the ten existin g  ordinances is no valid 
objection to this ordinance. “ A ll rights are sub-
ject to the police power of the State, and a citizen 
cannot acquire a vested rig h t of exem ption from  a 
proper and reasonable exercise of that power for the 
public health, safety or w elfare.”

Scribner v. Grand Hapids, 77 N . E ., 699 
M ich . Sup. Court, 1899.

Scribner owned property in Grand Rapids; prior 
to May 22, 1897, there was a boardw alk in front of 
it; on that day they, by notice, were required to re- 
build the w alk  in accordance w ith the c ity ’s ordi-
nances; on June 4th, 1897, they let a contract for a 
tar w alk; on June 7th the C ity  M arshal notified 
them to stop construction of the w alk, and on the 
evening of that day the council passed a pending 
ordinance extending the stone w alk area to in -
clude their premises and a resolution requiring 
them to lay down a stone w alk. The foundation 
which had been completed to that day for the tar 
walk was adapted to a stone walk.
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Com plainants, not building the stone walk, the 
city  did so, and, the Court held, could collect the 
cost from  the com plainants.

The com plainants rested their refusal to build a 
stone w alk  on the ground that they were notified to 
build a tar w alk  and had contracted to do so when 
stopped by the city.

See also M unn v. Illin o is , 94 U. 113.






