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7:20A-1.1

CHAPTER 20A

AGRICULTURAL, AQUACULTURAL, AND
HORTICULTURAL WATER USAGE
CERTIFICATION

Authority
N.J.S.A. 58:1A-1 et seq.

Source and Effective Date

R.1999 4.7, effective December 8, 1998.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).

Chapter Expiration Date

In accordance with N.J.S.A. 52:14B-5.1¢c, Chapter 20A, Agricultural,
Aquacultural, and Horticultural Water Usage Certification, expires on
December 5, 2006. See: 38 N.J.R. 2947(a).

Chapter Historical Note

Chapter 20A, Standards and Procedures for Establishing Privileges to
Divert Water and for Obtaining Water Usage Certifications for Agricul-
tural or Horticultural Purposes, was adopted as R.1983 d.562, effective
December 19, 1983. See: 14 NJ.R. 1249(a), 15 N.J.R. 2154(b).

Pursuant to Executive Order No. 66(1978), Chapter 20A was
readopted as R.1989 d.36, effective December 16, 1988. See: 20 N.J.R.
2663(a), 21 N.J.R. 176(a).

Pursuant to Executive Order No. 66(1978), Chapter 20A, Standards
and Procedures for Establishing Privileges to Divert Water and for Ob-
taining Water Usage Certifications for Agricultural or Horticultural Pur-
poses, was readopted as R.1994 d.12, effective December 8, 1993, and
Subchapter 3, Water Use Registration Procedure, was adopted by
R.1994 d.12, effective January 3, 1994. See: 25 N.J.R. 3956(a), 26
N.JR. 212(c).

Pursuant to Executive Order No. 66(1978), Chapter 20A, Agricultural,
Aquacultural and Horticultural Water Usage Certification, was
readopted as R.1999 d.7, effective December 8, 1998, and Subchapter 4,
Civil Administrative Penalties and Requests for Adjudicatory Hearings,
was adopted by R.1999 d.7, effective January 4, 1999. See: 30 N.J.R.
3410(a), 31 N.J.R. 45(a). See, also, section annotations.

In accordance with N.J.S.A. 52:14B-5.1d, Chapter 20A, Agricultural,
Aquacultural and Horticultural Water Usage Certification, expiration
date was extended by gubernatorial directive from December 8, 2003 to
December 8,2004. See: 36 N.J.R. 174(a).

In accordance with N.J.S.A. 52:14B-5.1d, Chapter 20A, Agricultural,
Aquacultural and Horticultural Water Usage Certification, expiration
date was extended by gubernatorial directive from December 8, 2004 to
December 8, 2005. See: 37 N.J.R. 52(a).

In accordance with N.J.S.A. 52:14B-5.1d, the expiration date of
Chapter 20A, Agricultural, Aquacultural, and Horticultural Water Usage
Certification, was extended by gubernatorial directive from December 8,
2005 to June 8, 2006. See: 38 N.JI.R. 294(a).

Cross References

Flood control, irrigation head gates along watercourse banks, see

N.JA.C.7:13-1.3.
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7:20A-1.8 Program information

7:20A-1.9  Severability

7:20A-1.10 (Reserved)
SUBCHAPTER 2. WATER USAGE CERTIFICATION

PROCEDURE
7:20A-2.1  Scope
7:20A-2.2 Major and minor certification modifications

7:20A-2.3  General application procedures

7:20A-2.4  Application requirements and procedures for the re-
newal with no modification or the renewal with minor
modification of an existing water usage certification;
extension of certain existing certifications

7:20A-2.5 Application requirements and procedures for a new
water usage certification, renewal of a certification
with major modification, or major modification of a
certification

7:20A-2.6 Water usage certification conditions

7:20A-2.7 Record of decision

7:20A-2.8  Appeal procedure

7:20A-2.9 Certifications including construction, repair or recon-

struction of dams and other related structures
7:20A-2.10 through 7:20A-2.22 (Reserved)

SUBCHAPTER 3. WATER USE REGISTRATION

PROCEDURE
7:20A-3.1  Scope
7:20A-3.2 Procedure for obtaining an agricultural water use regis-
tration
7:20A-3.3  Registration record

SUBCHAPTER 4. CIVIL ADMINISTRATIVE PENALTIES
AND REQUESTS FOR ADJUDICATORY HEARINGS

7:20A-4.1  Authority and purpose

7:20A-4.2  Procedures for assessment, settlement and payment of
civil administrative penalties for violations

7:20A-4.3  Procedures to request an adjudicatory hearing to con-
test an administrative order and/or a notice of civil
administrative penalty assessment; procedures for
conducting adjudicatory hearings

7:20A-4.4  Civil administrative penalty determination

SUBCHAPTER 1. GENERAL PROVISIONS

7:20A-1.1 Scope and authority

This chapter shall constitute rules governing water usage
certifications for agricultural, aquacultural, and horticultural
purposes pursuant to the Water Supply Management Act,
N.J.S.A. 58:1A-1 et seq. This chapter establishes the schedule
and reporting procedure that persons having the capability to
divert 100,000 or more gallons of water per day for agricul-
tural, aquacultural, or horticultural purposes shall follow to
establish their privilege to divert water and prescribes the
application, review, notification and hearing procedures for
establishing privileges to divert water and to obtain water
usage certifications and/or registrations.

Amended by R.1994 d.12, effective January 3, 1994.
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Amended by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Inserted references to aquacultural purposes throughout, and inserted
a reference to reporting procedure in the second sentence.
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7:20A-1.2 Construction

(a) This chapter shall be liberally construed to implement
the statutory functions pursuant to the Water Supply Manage-
ment Act, N.J.S.A. 58:1A-1 et seq.

(b) This chapter may be amended, repealed, or rescinded
from time to time in conformance with the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq., as amended and
supplemented, and the Office of Administrative Law’s Rules
for Agency Rulemaking, N.J.A.C. 1:30.

(c) Any agricultural, aquacultural, or horticultural uses of
water in the State of New Jersey will be presumed to be in the
public interest for the purpose of this chapter.

Amended by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
In (c), inserted a reference to aquacultural uses.

7:20A-1.3 Definitions

The following words and terms, when used in this chapter,
shall have the following meanings unless the context clearly
indicates otherwise.

“Act” means the Water Supply Management Act, N.J.S.A.
58:1A-1 et seq.

“Adverse impact upon wells” means an impaired pumping
rate or a required change in the construction of a well affected
by lowered water levels or any impairment of water quality.

“Agricultural, aquacultural, or horticultural purposes”
means the commercial activity of producing principally for
sale aquatic organisms, crops, plants, animals or their
products for the use or consumption by humans including in a
primary sense the growing, harvesting, storage and the on-
farm preparation for use and marketing of aquatic organisms,
crops, plants, animals or their products.

“Agricultural water use registration” or “water use registra-
tion” means the document submitted to and processed by the
county agricultural agent by persons having the capability to
divert more than 100,000 gallons of water per day but using
less than said quantity for agricultural, aquacultural, or
horticultural purposes.

“Applicant” means any person filing or required to file an
application for a water usage certification or water use
registration to establish a privilege to divert water pursuant to
this chapter or the Act. An applicant may be the owner or
operator of property or a person leasing property for agri-
cultural, aquacultural, or horticultural purposes.

“Aquaculture” means the propagation, rearing, and subse-
quent harvesting of aquatic organisms in controlled or
selected environments, and the subsequent processing, pack-
aging and marketing, and shall include, but not be limited to,
activities to intervene in the rearing process to increase
production such as stocking, feeding, transplanting and pro-
viding for protection from predators.
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“Aquatic organism” means and includes, but need not be
limited to, finfish, mollusks, crustaceans, and aquatic plants
which are the property of a person engaged in aquaculture.

“Aquifer” means any subsurface water-saturated zone
which is significantly permeable so that it may yield
sufficient quantities of water from wells or springs in order to
serve as a practical source of water supply.

“Area of critical water supply concern” or “critical area”
means a region of the State, as designated by the Commis-
sioner under N.J.A.C. 7:19-8, where excessive water usage or
diversion presents undue stress, or wherein conditions pose a
significant threat to the long-term integrity of a water supply
source, including a diminution of surface water due to excess
groundwater diversion.

“Capability to divert 100,000 gallons of water per day”
means having the equipment or diversion structure with the
hydraulic capacity to pump or divert 100,000 gallons per day
of ground and/or surface water; for pumping equipment, the
hydraulic capacity is equivalent to 70 gallons per minute.

“Commissioner” means the Commissioner of the Depart-
ment of Environmental Protection or his or her designated
representative.

“Cone of depression” means an area where the ground-
water has been drawn down to the point where the aquifer to
be utilized is overstressed, threatened by saline intrusion or in
a critical water supply area.

“County agricultural agent” or “appropriate county agricul-
tural agent” or “agent” means the faculty member of the
Department of Agriculture and Resource Management Agents
at Cook College, Rutgers the State University, so assigned or
designated for each county by the Director of Rutgers Coop-
erative Extension and/or the Dean of Cook College.

“County agricultural development board” means the public
body established by the governing body of a county under the
Agriculture Retention and Development Act, N.J.S.A. 4:1C-
11 et seq.

“Decision maker” means the person designated by the
Department to make recommendations to the appropriate
county agricultural agent on applications for water usage cet-
tifications and claims of privileges to divert water.

“Department” means the New Jersey Department of En-
vironmental Protection.

“Diversion source” means the structure by which water is
diverted.

“Divert” or “diversion” means the taking of water from a
river, stream, lake, pond, aquifer, well, other underground
source, or other water body, whether or not the water is re-
turned thereto, consumed, made to flow into another stream
or basin, or discharged elsewhere.
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“Drought” means a condition of dryness due to lower
than normal precipitation, resulting in reduced stream flows,
reduced soil moisture and/or a lowering of the potentiome-
tric surface in wells.

“Lawful entry” means an entry by the Commissioner, or
his or her designated representative, into any building,
place, or premise pursuant to N.J.S.A. 13:1D-1 et seq. and
otherwise provided by law, ordinance, regulation, order,
permit, certification, or agreement.

“Modification” means a change to a certification includ-
ing, but not limited to, an increase in certification amount,
the addition of a new diversion source, or an increase in
pump capacity of an existing diversion source.

“Person” means any individual, corporation, company,
partnership, firm, association, owner or operator of an
enterprise engaged in agricultural, aquacultural, or horticul-
tural purposes.

“Potentiometric surface” means an imaginary surface
which represents the static head of water, relative to sea
level, in a well constructed in an aquifer.

“Replacement well” means a new well that is to replace
an existing well which will be sealed in accordance with
N.J.A.C. 7:9-9 and where the proposed well will be approxi-
mately the same depth as the existing well and diverting
from the same aquifer; have the same or lesser pump
capacity; and be within 100 feet of the existing well.

“Safe or dependable yield” or “safe yield” or “dependa-
ble yield” means that maintainable yield of water from a
surface or ground water source or sources which is available
continuously during projected future conditions, including a
repetition of the most severe drought of record, without
creating undesirable effects, as determined by the Depart-
ment.

“Violator” means any person whom the Department as-
serts has violated the Act or any rules issued pursuant to the
Act.

“Water” or “waters of the State” means all surface water
or ground water in the State.

“Water resource” means any river, stream, lake, pond,
aquifer, other underground source, or other water body.

“Water supply allocation permit” means the document
issued by the Department to a person granting that person
the privilege, so long as the person complies with the
conditions of the document, to divert 100,000 or more
gallons of water per day for more than 30 days in a
consecutive 365 day period, for any purpose other than
agricultural, aquacultural, or horticultural purposes.

“Water supply critical aquifer” means an aquifer within
an area of critical water supply concern in which there may
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be either insufficient water supply, shortage of ground water
due to overdraft, threat of salt water intrusion or contamina-
tion.

“Water usage certification” or “certification” means the
document issued by a county agricultural agent or the
Department pursuant to this chapter to a person granting
that person the privilege to divert 100,000 gallons or more
of water per day from ground and surface water sources for
agricultural, aquacultural, or horticultural purposes for a
five-year period.

“Well” means a hole or excavation deeper than it is wide,
that is drilled, bored, core driven, jetted, dug or otherwise
constructed for the purpose of the removal of, investigation
of, or exploration for water.

“Well sealing” means the permanent closure of a well in
accordance with the procedures set forth at N.J.A.C. 7:9-9.

“Zone of influence” means the area of ground water
which experiences an impact attributable to a pumping well.

Amended by R.1984 d.107, effective April 2, 1984,
See: 15 NJ.R. 2122(a), 16 N.J.R. 719(a).
*“Coastal Plain”, “Ciritical water supply usage area”, and “Pinelands
area” defined.
Amended by R.1989 d.36, effective January 17, 1989,
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).
Added “Aquifer”, “Critical aquifer”, *“Modification”;
“Coastal Plain”.
Amended by R.1994 d.12, effective January 3, 1994.
See: 25 NJ.R. 3956(a), 26 N.1.R. 212(c).
Amended by R.1999 d.7, effective January 4, 1999.
See: 30 N.IR. 3410(a), 31 NJ.R. 45(a).
Rewrote the section.

deleted

7:20A-1.4 Applicability

(a) This chapter: applies to all persons who have been
issued a water usage certification, and to other persons who
are diverting, have the ability to divert to divert 100,000 or
more gallons of water per day for agricultural, aquacultural,
or horticultural purposes, and to all persons who in the
future wish to divert 100,000 or more gallons of water per
day for agricultural, aquacultural, or horticultural purposes
except as specified below:

1. This chapter does not apply to persons who divert
salt water except where the Department determines that
salt water diversion and usage may affect the utilization of
fresh water.

2. Water usage certifications shall not be required for a
person diverting water from a purveyor or for transfers
from a water purveyor within the scope of an existing
water usage certification or water supply allocation per-
mit. Modification of a certification shall be required for
diversions or transfers of water from certified or permit-
ted usage to another use not within the scope of an
existing water usage certification regardless of the same or
different ownership of the property.
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3. An applicant with a total demand of 100,000 or more
gallons of water per day may be issued a water diversion
allocation from ground and surface water sources by a
single water usage certification in cases where:

‘i. The agricultural, aquacultural, or horticultural site
or group of properties under common ownership or
management are contiguous to each other;

ii. The noncontiguous agricultural, aquacultural, or
horticultural site or group of properties under common
ownership or management are all located within the
same municipality; or

ili. The noncontiguous agricultural, aquacultural, or
horticultural site or group of properties under common
ownership or management lie within an area of a
square two miles on a side.

4. An application for a major modification of a water
usage certification, as provided for under in N.J.A.C.
7:20A-2.2(a), is not required for the installation of a
replacement well for an existing well included in an
existing water usage certification.

i. Prior to the installation of the replacement well,
the holder of the existing water usage certification shall
provide the following information to the appropriate
county agricultural agent for the replacement well and
the existing well:

(1) Location;
(2) Pump capacity and depth; and

(3) Well permit number and local name or num-
ber.

ii. The holder of the water usage certification shall
provide the State of New Jersey assigned well permit
number for the existing well that is to be sealed to the
person sealing the well. The existing well shall be
sealed in accordance with N.J.A.C. 7:9-9.

iii. The county agricultural agent shall submit to the
Department the information required under (a)4i above
within 60 days after the installation of the replacement
well.

(b) An applicant shall be considered to have diverted
100,000 or more gallons of water per day for agricultural,
aquacultural, or horticultural purposes if the applicant pro-
poses to divert 100,000 or more gallons of water per day, or
existing documentation establishes that the applicant’s pro-
posed or actual total gallons of water diverted for agricultur-
al, aquacultural, or horticultural purposes during the maxi-
mum month for usage in calendar year most recent to the
time of application, when divided by the total number of
days in the measuring month, produces a figure of 100,000
or more gallons of water per day.
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(c) An applicant whose diversion source is located within
an area of critical water supply concern is subject to this
chapter and, in addition, to the water allocation manage-
ment requirements for areas of critical water supply concern
set forth in the Water Supply Allocation Permit rules at
NJ.AC. 7:19-8.

Amended by R.1989 d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).

Deleted “Water Policy and Supply Council permits”.
Amended by R.1994 d.12, effective January 3, 1994,
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).

Amended by R.1999 d.7, effective January 4, 1999,
See: 30 N.J.R. 3410(a), 31 N.L.R. 45(a).
Rewrote the section.

7:20A-1.5 Uncertified diversions

(a) No person shall divert water either from a single
diversion source or from combined diversion sources at a
rate in excess of 100,000 gallons of water per day without
either obtaining a water usage certification or water use
registration in accordance with this chapter, or obtaining a
Water Supply Allocation Permit or a Temporary Dewater-
ing Permit, a Water Use Registration, or complying with the
requirements for a Short Term Water Use Permit-by-Rule
or Dewatering Permit-by-Rule in accordance with N.J.A.C.
7:19.

(b) Any person who intends to divert 100,000 or more
gallons of water per day for agricultural, aquacultural, or
horticultural purposes shall apply for a water usage certifica-
tion by following the application procedures set forth in
N.J.A.C. 7:20A-2.

(¢) Any person who intends to divert less than 100,000
gallons of water per day for agricultural, aquacultural, or
horticultural purposes, but who has the capability to divert
100,000 gallons of water per day or more, shall register the
diversion source in accordance with the procedures set forth
in N.J.A.C. 7:20A-3.

(d) Any certification holder who, because of a water
supply shortage and/or water quality emergency, seeks to
divert water from a diversion source for which he or she
does not have diversion privileges under a certification
issued pursuant to this chapter, shall obtain from the appro-
priate county agricultural agent written verification of the
water supply shortage and/or water quality emergency, and
shall submit the verification with a written request for
authorization for the uncertified diversion to the Depart-
ment at: Bureau Chief, Bureau of Water Allocation, PO
Box 426, Trenton, New Jersey 08625-0426. The certifica-
tion holder shall be eligible for authorization for the uncerti-
fied diversion only if the following requirements are met:

1. The certification holder applies for a modification of
its certification under N.J.A.C. 7:20A-2.2 within 30 calen-
dar days of the initiation of the uncertified diversion
authorized under this subsection;
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2. The certification holder uses the uncertified diver-
sion authorized under this subsection only on a last on,
first off basis until the certification modification required
under (d)1 above is approved; and

3. The uncertified diversion is not from a water supply
critical aquifer.

Amended by R.1989 d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).

Deleted (a) and (b); recodified (c) to (a).
Amended by R.1994 d.12, effective January 3, 1994,
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).

Amended by R.1999 d.7, effective January 4, 1999,
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Rewrote the section.

7:20A-1.6 Procedure for transfer of a water usage
certification

(a) An existing water usage certification for any property
utilized for agricultural, aquacultural, or horticultural pur-
poses that has been transferred in ownership or operation
without any change or modification in the specified condi-
tions of water usage for agricultural, aquacultural, or horti-
cultural purposes, may be transferred to the new owner or
operator of the property upon notification by the new owner
or operator of the appropriate county agricultural agent
except that:

1. If any change in the specified conditions of water
usage or property utilization for agricultural, aquacultural,
or horticultural purposes occurs prior to or subsequent to
the transfer of ownership or operation, then the new
owner or operator shall follow the application process for
new water usage certifications outlined in NJ.A.C.
T:20A-2.

2. If the new owner or operator of the property does
not notify the appropriate county agricultural agent of the
transfer of the existing water usage certification within
180 days after the transfer of ownership or operation,
then the privilege of the new owner or operator to divert
water under the existing water usage certification shall
cease and the new owner or operator shall follow the
application process for new water usage certifications
outlined in N.J.A.C. 7:20A-2 to establish the privilege to
divert water.

(b) A certification holder who enters into an agreement
for the transfer of ownership or operation of property used
for agricultural, aquacultural, or horticultural purposes for
which a water usage certification has been issued under this
chapter shall notify the new owner or operator that the new
owner or operator must notify the appropriate county agri-
cultural agent of the transfer. The certification holder shall
submit to the appropriate county agent a copy of this
notification.

Amended by R.1989 d.36, effective January 17, 1989.
See: 20 NJ.R. 2663(a), 21 N.J.R. 176(a).
Substituted “N.J.S.A. 58:1A~16" for “Section 16 of the Act”.
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Recodified from N.J.A.C. 7:20A-1.7 and amended by R.1999 d.7,
effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Rewrote (a); and added (b). Former NJ.A.C. 7:20A-1.6, Calcula-
tion of gallons of water per day used for agricultural or horticultural
purposes; penalty provision, repealed.

7:20A-1.7 Complaints of interference

(a) The appropriate county agricultural agent shall refer
to the Department all complaints received from persons
alleging that their diversion source is being adversely im-
pacted by an existing diversion source which is included
within a water usage certification.

(b) All complaints shall be made in writing and shall
include:

1. The location of the involved wells or intakes;
2. The nature and frequency of interference; and

3. The well drilling permit number, well depth and
capacity for each of the complainant’s wells.

(c) The Department shall determine the validity of all
such complaints. If the complaint is valid, the Department
shall investigate and make a determination as to cause
based upon the facts in each particular case. The Depart-
ment shall notify the complainant, the certification holder,
and the appropriate county agricultural agent of it findings
and shall, if necessary, direct that a solution be implemented
within 30 days.

New Rule, R.1994 d.12, effective January 3, 1994.
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Recodified from NJ.A.C. 7:20A-1.8 and amended by R.1999 d.7,
effective January 4, 1999.
See: 30 NJ.R. 3410(a), 31 N.J.R. 45(a).
Rewrote (c). Former NJ.A.C. 7:20A-1.7, Procedure after transfer of
ownership or operation of agricultural or horticultural property with
existing water usage certification, recodified to NJ.A.C. 7:20A-1.6.

7:20A-1.8 Program information

Unless otherwise specified, any questions concerning the
requirements of this chapter shall be directed to the appro-
priate county agricultural agent, or to the Bureau of Water
Allocation, Water Supply Element, New Jersey Department
of Environmental Protection, PO Box 426, Trenton, New
Jersey 08625-0426.

Amended by R.1989 d.36, effective January 17, 1989.
See: 20 NJ.R. 2663(a), 21 N.J.R. 176(a).
Changed title to Bureau of Water Allocation, Water Supply Element.
Recodified from 7:20A-1.8 and amended by R.1994 d.12, effective
January 3, 1994.
See: 25 NJ.R. 3956(a), 26 N.J.R. 212(c).
Recodified from NJ.A.C. 7:20A-1.9 and amended by R.1999 d.7,
effective January 4, 1999.
See: 30 N.LR. 3410(a), 31 N.J.R. 45(a).
Changed NJ.A.C. reference. Former NJ.A.C. 7:20A-1.8, Com-
plaints of interference, recodified to N.J.A.C. 7:20A~1.7.
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7:20A-1.9 Severability

If any section, subsection, provision, clause, or portion of
this chapter is adjudged unconstitutional or invalid by a
court of competent jurisdiction, the remainder of this chap-
ter shall not be affected thereby.

Recodified from 7:20A-1.9 by R.1994 d.12, effective January 3, 1994.
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Recodified from N.J.A.C. 7:20A-1.10 by R.1999 d.7, effective January
4, 1999,
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Former NJ.A.C. 7:20A-1.9, Program information, recodified to
N.J.A.C. 7:20A-1.8.

7:20A-1.10 (Reserved)

Recodified from 7:20A-1.9 by R.1994 d.12, effective January 3, 1994,

See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).

Recodified to NJ.A.C. 7:20A-1.9 by R.1999 d.7, effective January 4,
1999

See: 30 NJR. 3410(a), 31 NJ.R. 45(a).

SUBCHAPTER 2. WATER USAGE
CERTIFICATION PROCEDURE

7:20A-2.1 Scope

This subchapter prescribes the procedures which shall be
followed by applicants when applying for, and by the county
agricultural agents and the Department in the processing of,
applications for water usage certifications.

Amended by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Rewrote the section.

7:20A-2.2 Major and minor certification modifications

(a) A major modification of a water usage certification
shall be obtained pursuant to NJ.A.C. 7:20A-2.3 for the
following:

1. The relocation of an intake or well to a site more
than 100 feet from the site of the intake or well specified
in the certification;

2. The addition of a diversion source, unless the new
diversion source meets the criteria identified in (b)4
below or is a replacement well as defined under N.J.A.C.
7:20A-1.3, whether or not an increase in allocation is
sought;

3. An increase in pumping capacity, or monthly or
annual allocation; and/or

4. A change to any condition of the certification that
has the potential to cause an adverse impact either upon a
water resource or upon other users of that water resource.

(b) A minor modification of a water usage certification
may be effected pursuant to the following:
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1. A change in name or mailing address of the certifi-
cation holder by a written notice of the change to the
county agent and the Department within 30 days of the
change;

2. A transfer of ownership or operation of the agricul-
tural, aquacultural, or horticultural property in accor-
dance with N.J.A.C. 7:20A~1.6;

3. The installation of a replacement well in accordance
with N.J.A.C. 7:20A~1.4(a)4;

4. The addition of a well in the same aquifer at the
approximate same depth, with the same or lower pumping
capacity as a well specified in the certification, provided
the additional well is within 100 feet of the existing well, is
being added solely to reduce the irrigation time, and does
not require any increase in allocation. The additional
well shall not be any closer than 500 feet to any property
line. The certification holder shall provide the appropri-
ate county agricultural agent with a copy of the well
record form as required under N.J.S.A. 58:4A-14(c) for
the additional well and a sketch showing the location of
the additional well relative to the existing well with the
distance between the two wells delineated; and/or

5. A reduction in allocation in accordance with
NJ.A.C. 7:20A-2.4(h).

R.1984 d.107, effective April 2, 1984.
See: 15 N.LR. 2122(a), 16 N.J.R. 719(a).
Section was “Reserved”.
Amended by R.1989 d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).
Substantially amended.
Amended by R.1994 d.12, effective January 3, 1994,
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Repeal and New Rule, R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 NJ.R. 45(a).
Section was “Information and reports”.

7:20A-23 General application procedures

(a) The Department will provide the current application
forms required for water usage certification to all county
agricultural agents.

(b) An applicant for a water usage certification to renew
or establish a privilege to divert 100,000 or more gallons of
water per day for agricultural, aquacultural or horticultural
purposes, or for a major modification of the certification
shall contact the appropriate county agricultural agent to
obtain application forms, a photocopy of the appropriate
portion of a United States Geological Survey Quadrangle
Map or county road map, and other instructions needed to
file a complete application.

(c) The applicant shall follow all the instructions to com-
plete the application forms, and shall obtain and prepare all
other documents, including the photocopy of the appropri-
ate portion of the United States Geological Survey Quad-
rangle Map or county road map, required by the instruc-
tions.
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(d) All applications shall be signed by the applicant if an
individual, or a duly authorized representative of the appli-
cant if the applicant is an entity other than an individual. If
the applicant is not an individual, a certified copy of the
document authorizing the representative to sign for the
applicant shall be attached to the application.

(e) The applicant shall complete the application forms
and other required documents in accordance with N.J.A.C.
7:20A-2.4 or 2.5 as appropriate, and submit the completed
application forms and other required documents to the
appropriate county agricultural agent.

Amended by R.1989 d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).

Repealed old (a) and inserted new.
Amended by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 NJ.R. 45(a).

Rewrote (b) and (c); and added (e).

7:20A-2.4 Application requirements and procedures for
the renewal with no modification or the renewal
with minor modification of an existing water
usage certification; extension of certain existing
certifications

(a) An application for renewal of an existing water usage
certification shall be submitted to the appropriate county
agricultural agent at least three months prior to the c«pira-
tion date in accordance with the procedures set forth in
N.J.A.C. 7:20A-2.3. Renewals with no or minor modifica-
tions, as identificd in N.JLA.C. 7:20A-2.2(b), shall be pro-
cessed in accordance with this scction. Rencwals with
major modifications shall be processed in accordance with
N.J.A.C. 7:20A-2.5.

(b) The applicant for renewal shall submit a completed
application form including the following information:

1. The name, address, and telephone number of the
certification holder, and the name, address, and telephone
number of the owner or operator;

2. The total number of acres owned or operated for
agricultural, aquacultural, or horticultural purposcs, the
number of acres actively being farmed, the U.S. Depart-
ment of Agriculture soil mapping unit, the acreage plant-
ed in each crop, and the number of acres of cach crop
under irrigation;

3. A description of the location of each diversion
source, and thc name and pumping capacity for each
diversion source, including, if the diversion source is a
well, the State of New Jersey assigned well permit num-
ber; '

4. A description of the irrigation or water use practices
and irrigation equipment used;

5. A description of the method used to measure the
amounts of water diverted from each diversion source;
and
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6. For the last month of operation prior to application,
a copy of the daily and/or monthly hours of operation of
each diversion source, and/or the quantity of water divert-
ed monthly from each diversion source as taken from the
log or other appropriate record, as required pursuant to
N.J.A.C. 7:20A-2.6(a)4.

(c) The appropriate county agricultural agent shall notify
the applicant if the application submitted under (b) above is
incomplete, and shall request that the applicant submit any
necessary information within 30 days of the date of the
notification.

(d) On receipt of a complete application, the appropriate
county agent shall calculate and recommend a water alloca-
tion adequate to meet the applicant’s water usage require-
ments based upon the information submitted under (b)
above and the agent’s knowledge of agriculture, aquacul-
ture, and horticulture.

(e) If the applicant requests renewal of the certification
with no modification or renewal with minor modification, as
identified at N.J.A.C. 7:20A-2.2(b), the appropriate county
agricultural agent shall submit to the Department the appli-
cation, the county agent’s recommendation for an adequate
water allocation calculated under (d) above, and recom-
mended additional conditions, if any.

(f) The Department shall review the application, the
county agent’s rccommended water allocation and condi-
tions, and the applicant’s historical water usage as reported
in accordance with N.J.A.C. 7:20A-2.6(a)5 in consultation
with the county agent, and shall determine if the allocation
is reasonably required for future use.

(g) If the Department determines under (f) above that
the allocation is reasonably required for the applicant’s
future use, the Chief of the Bureau of Water Allocation
within the Department, or his or her designee, shall issue to
the certification holder a letter of approval and a certifica-
tion for a renewal term of five years, with the appropriate
allocation and conditions as outlined at NJA.C
7:20A-2.6(a).

(h) If the Department determines under (f) above that
the allocation is not reasonably required for future use and
the certification holder’s allocation should be reduced on
renewal, the Department shall:

1. Prepare a written analysis of the proposed reduction
in allocation which shall be available for review on re-
quest;

2. Notify the applicant and the appropriate county
agent of the proposed reduction in allocation, including
the written analysis; and

3. Publish in a ncwspaper of general circulation in the
area of the certification holder’s diversion source a notice
of the proposed reduction in allocation, providing an
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opportunity for submission to the Department, within 30
days of publication of the notice, of written comments
and/or requests for a public hearing on the proposed
reduction.

(i) If the Department does not receive any request for a
hearing on the proposed reduction in allocation within the
public comment period established under (h)3 above, the
Chief of the Burcau of Water Allocation within the Depart-
ment, or his or her designee, shall issue to the certification
holder a letter of approval and a certification for a renewal
term of five years, with the appropriate allocation and
conditions as outlined at N.J.A.C. 7:20A-2.6(a), and shall
include a summary of responscs to all written comments
timely received.

(j) ¥ the Department does receive a request for a public
hearing on the proposed reduction in allocation within the
comment period established under (h)3 above, the Depart-
ment shall hold a public hearing and subsequently issue to
the certification holder a certification for a renewal term of
five years in accordance with the following:

1. The Department shall schedule the public hearing
within 30 days of the close of the comment period cstab-
lished under (h)3 above;

2. At lcast 15 days before the scheduled date of the
public hearing, the Department shall notify the applicant,
the appropriate county agricultural agent, and each per-
son who submitted a request for a public hearing, and
shall also publish a notice of the public hcaring in a
newspaper of general circulation in the area of the certifi-
cation holder’s diversion sources; and

3. Within 60 days after the public hearing, the Chief of
the Burcau of Water Allocation within the Department,
or his or her designee, shall issue to the certification
holder a letter of approval and a certification for a
renewal term of five years, with the appropriate allocation
and conditions as outlined at N.J.A.C. 7:20A-2.6(a), and
shall include a summary of responses to all comments
rcceived within the public comment period established
under (h)3 above and at the public hearing,

(k) Any certification with an approved diversion amount
of more than 15.5 million gallons per month, and with an
expiration date in 2001 or 2002 is extended for a period of
two ycars to 2003 or 2004, respectively.

Amendcd by R.1989 d.36, effective January 17, 1989,
See: 20 N.LR. 2663(a), 21 N.J.R. 176(a).
Repealed old text and substituted new.
Recodified from N.J.A.C. 7:20A-2.5 and amended by R.1999 d.7,
effective January 4, 1999,
Sce: 30 N.J.R. 3410(a), 31 NJ.R. 45(a).
Rewrote the section. Former NJA.C. 7:20A-2.4, Standards and
procedures for approval of water usage certification, repealed.
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7:20A-2.5 Application requirements and procedures for a
new water usage certification, renewal of a
certification with major modification, or major
modification of a certification

(a) The applicant for a new water usage certification,
renewal of a certification with major modification, or major
modification of a certification shall submit a completed
application form including the following information:

1. The name, address, and telephone number of the
certification holder, and the name, address, and telephone
number of the owner or operator;

2. The total number of acres owned or operated for
agricultural, aquacultural, or horticultural purposes, the
number of acres actively being farmed, the U.S. Depart-
ment of Agriculture soil mapping unit, the acreage plant-
ed in each crop, and the number of acres of each crop
that is under irrigation;

3. A description of the location of cach diversion
source, and the name and pumping capacity for each
diversion source, including, if the diversion source is a
well, the Statc of New Jersey assigned well permit num-
ber;

4. A description of the irrigation or water use practices
and irrigation equipment uscd;

5. A description of the method used to measure the
amounts of water diverted from each diversion source;

6. For a renewal with major madification and for major
modification, a copy of the daily and/or the monthly hours
of operation of each diversion source, and/or the quantity
of water diverted monthly from each diversion source for
the last month of operation prior to application, as taken
from the log or other appropriate record, as required
pursuant to NJ.A.C. 7:20A-2.6(a)4; and

7. Sufficient information to demonstrate that under
standard operating conditions:

i. The diversion of the quantity of water requested
shall not unduly interfere with other cxisting diversions;

ii. The diversion shall not exceed the natural replen-
ishment or safe yield of a water resource or threaten to
exhaust the water resource or to render it unfit for use;

iii. In the case of a groundwater diversion, the diver-
sion shall not cause an increase in saline intrusion that
renders the water resource unfit for use; shall not
spread groundwater contamination; and shall not inter-
fere with any groundwater remediation plan or activity;
and

iv. The diversion shall not reduce the dry season flow
or level of a river, stream, lake, or pond so as to
adversely affect sanitary conditions downstream or oth-
erwise unduly injure public or private interests, includ-
ing the maintenance of fish life.
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(b) The applicant for a new water usage certification or
for a major modification of a certification or a renewal with
major modification of a certification shall submit the copy of
the portion of thc United States Geological Survey Quad-
rangle map or county road map provided to the applicant
under NJA.C. 7:20A-2.3 with the locations of all the
applicant’s existing and/or proposed diversion sources identi-
fied.

(c) The appropriate county agricultural agent shall notify
the applicant if the application submitted under (a) and (b)
above is incomplete, and shall request that the applicant
submit any necessary information within 30 days of the date
of notification.

(d) On receipt of a complete application, the appropriate
county agent shall calculate and recommend a water alloca-
tion adequate to meet the applicant’s water usage require-
ments based upon the information submitted under (a) and
(b) above and the agent’s knowledge of agriculture, aquacul-
ture, and horticulture.

{¢) The county agent shall submit to thc Department the
application, the recommendation of an adequate water allo-
cation calculated under (d) above, and recommended addi-
tional conditions, if any.

(f) The Department shall review the application and any
other relevant information to determine if the requirements
of (a)7 above arc met. The Department shall, in consulta-
tion with the county agent, request any additional informa-
tion nccessary for this determination,

(g) On completion of its review under (f) above, the
Department shall:

1. Notify the county agent and the applicant; and

2. Notify, in writing, the governing bodies of all munici-
palitics and counties and water supply allocation permit
holders and water usage certification holders within a
one-mile radius of the proposed diversion.

(h) On reccipt of notice under (g)1 above, the applicant,
in consultation with the county agent, shall publish within 30
days a notice of application in a ncwspaper of gencral
circulation in the area of the applicant’s diversion source.
The applicant shall pay the cost of publishing the notice.
The notice shall:

1. Describe the diversion for which the application has
been submitted, including the name and location of the
diversion source, and the quantity and allocation of water
to be diverted;

2. State that the application is available for review at
the office of the county agricultural agent and at the
Department; and

3. Provide an opportunity for submission to the De-
partment, within 30 days aftcr the date on which the
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newspaper notice is published, of written comments
and/or requests for a public hearing on the application.

(i) After the close of the comment period established
under (h) above, the Department shall review any written
comments received, and all other relevant data including the
county agent’s recommendation of water allocation.

() If the Department does not receive a request for a
public hearing on an application within the public comment
period established under (h) above, the application shall be
processed as follows:

1. For each application, the Department, in conjunc-
tion with the appropriate county agricultural agent, shall
prepare a written analysis supporting either approval or
denial of the application and incorporating a summary of
responses to all comments timely received;

2. If the written analysis under (j)1 above supports
approval of an application, the applicant shall be notified
and issued a certification as follows:

i. For the approval of a new water usage certifica-
tion, the appropriate county agricultural agent shall
issue the certification with the appropriate allocation
and conditions as outlined at N.J.A.C. 7:20A-2.6(a);

ii. For the approval of an application for a major
modification of a water usage certification or for renew-
al of a water usage certification with major modifica-
tion, the Department shall issue the certification with
the appropriate allocation and conditions as outlined at
N.J.A.C. 7:20A-2.6(a); and

3. If the written analysis under (j)1 above supports
denial of an application, the applicant shall be notified as
follows:

i. For the denial of a new water usage certification,
the appropriate county agricultural agent shall issuc a
letter of denial, which shall state the reasons for denial;
and

ii. For the denial of a major modification of a water
usage certification or renewal of a water usage certifica-
tion with major modification, the Department shall
issue a letter of denial, which shall state the reasons for
denial.

(k) If the Department does rcceive a request for a public
hearing on an application within the public comment period
established under (h) above, the application shall be pro-
cessed as follows:

1. The Department shall notify the applicant, the ap-
propriate county agricultural agent, and the Department
of Agriculture of the request and shall convene an infor-
mal advisory panel, consisting of a representative of the
Bureau of Water Allocation, the designated representa-
tive of the Sccretary of Agriculture, and a representative
of the Dean of Cook College;
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2. The advisory panel shall schedule an informal mcet-
ing among the applicant, the advisory panel, any person(s)
who have requested a public hearing on the application,
and the County Agricultural Development Board (if one
has been established in the county where the diversion
source is located) to discuss the application;

3. If the mecting results in an agreement regarding the
application that obviates the need for a public hearing on
the application, the advisory panel shall prepare a report
outlining the agreement and, based upon the report, a
certification shall be issued in accordance with (j)2 above;

4, If the mecting does not result in an agreement
regarding the application, the Department shall schedule
a public hearing on the application and designate a
hearing officer. The Department shall notify the appli-
cant, the advisory pancl, all persons who submitted writ-
ten comments during the comment period established
under (h) above, and all other persons who participated in
the informal mecting with the advisory panel and shall, in
addition, publish notice of the public hearing on the
application in a newspaper of general circulation in the
arca of the applicant’s diversion source at least 30 days
before the date of the scheduled public hearing. The
notice shall contain a description of the application, the
date, time and place of the public hearing, and a state-
ment that written comments on the application may be
submitted until 20 days after the scheduled public hcaring
date;

5. For cach application the Department shall prepare a
written analysis of its findings regarding the application
and shall present the analysis at the public hearing on the
application if one is held under (k)4 above. In addition,
the Department shall, at lcast five days before the date of
the public hearing, provide the analysis to any person who
submits a written request for it;

6. The hearing officer shall prepare a hearing officer’s
report, bascd upon comments received;

7. The administrator of the Water Supply Element, as
decision maker on the application, shall review the hear-
ing officer’s report, the application, the water allocation
recommended by the appropriate county agent, the De-
partment’s written analysis of its findings, any writtcn
comments received, the transcripts from the public hear-
ing, the Department’s responses to the comments, and
any other information relevant to the application, and
shall approve or deny the application as follows:

i. If the application is dcnied, the applicant shall be
so notificd in a letter of denial, which shall state the
reasons for denial. The letter of denial shall be issued
in accordance with (j)3 above, and a copy of the letter
of denial shall be sent to each person who submitted
writtecn comments or who attended the public hearing
regarding the application;
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ii. If the application is approved, the applicant shall
be so notified in a letter of approval, which shall state
the reasons for approval. Thc water usage certifica-
tion, with the appropriate allocation and conditions as
outlined at N.J.A.C. 7:20A-2.6(a), shall be issued in
accordance with (j)2 above. A copy of the letter of
approval, the hearing officer’s report and the decision
maker’s statcment shall be sent to each person who
submitted written comments or who attended the public
hearing regarding the application; and

8. The Department shall certify the costs of the public
hearing on the application, including the costs for adver-
tisement and of the stenographic record but excluding
expenses for the Department’s hearing officer, and shall
bill such costs to the applicant. The Department or
county agent, as applicable, shall not issue either a denial
letter or an approval letter and water usage certification
under (k)7 above unless the applicant pays the costs in
full no later than 30 days after the date of the bill.

New Rule, R.1999 d.7, effective January 4, 1999,
See: 30 N.J.R. 3410(a), 31 NJ.R. 45(a).

Former N.J.A.C. 7:20A-2.5, Applications for renewal or modification
of existing water usage certifications, recodified to NJ.A.C. 7:20A-2.4.
Administrative correction.

See: 31 N.J.R. 638(c).

7:20A-2.6 Water usage certification conditions

(a) The appropriate county agricultural agent and the
Department shall include as standard conditions in all water
usage certifications the following conditions:

1. The term of the certification, which shall be five
years;

2. A list of the approved diversion sources and thc
approved diversion rate for each;

3. The maximum allowable diversion for the certifica-
tion, expressed in terms of a monthly and annual alloca-
tion;

4. That the certification holder shall maintain a log or
other appropriate record in which the daily and/or month-
ly hours of operation of each diversion source and/or the
quantity of water diverted monthly from each diversion
source is recorded in ink;

5. That by February 28 of each year the certification
holder shall submit to the appropriate county agricultural
agent a report for the preceding calendar year of monthly
water usage for each diversion source, as recorded in the
log or other appropriate record required under (a)4
above, and the crop types planted and the acres of each
crop type that were under irrigation;

6. That the certification holder may transfer the certifi-
cation provided, in accordance with N.J.A.C. 7:20A-1.6,
notification is made to the appropriate county agricultural
agent and provided no changes or modifications are made
in the specified conditions of the water usage certification;
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7. That the Department may revoke the certification,
after notice and after an adjudicatory hearing, if request-
ed, for violations of the certification conditions or of the
rules adopted or orders issued by the Department, and
when deemed necessary for the public interest;

8. That the water diverted shall be used for the ap-
proved purposes;

9. That if the authorized diversion privileges are not
currently utilized, or reasonably required for a demon-
strated future need, they shall revert back to the State
upon renewal or modification of the certification;

10. That an increase in allocation, the relocation of a
diversion source more than 100 feet from an existing
diversion source, the addition of a new diversion source,
or an increase in pumping capacity requires prior approv-
al through a major modification of the certification; and

11. That a certification that includes a diversion source
located within a water supply critical aquifer is subject to
the water allocation management requirements for areas
of critical water supply concern in the Department’s
Water Supply Allocation Permit rules at N.J.A.C. 7:19-8.

(b) The appropriate county agricultural agent or the De-

partment may include in a water usage certification a condi-

tion or conditions in addition to the standard conditions
listed at (a) above as necessary to ensure the proper imple-
mentation of the Act and this chapter.

Repeal and New Rule, R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).

Section was “Preliminary application review”.
7:20A-2.7 Record of decision

(a) There shall be maintained by the Department and the
appropriate county agent for each application reviewed a
record consisting of copies of:

1. The application documents;

2. Water allocation recommendation by appropriate
county agricultural agent;

3. Written analysis supporting approval or denial of the
application;

4. Advisory Panel recommendations;
5. The public hearing report and transcript;

6. Comments received, and a summary of the Depart-
ment’s responses;

7. The letter of approval and water usage certification
or letter of denial; and

8. All other relevant information.

(b) This record may be reviewed at the Department and
the office of the appropriate county agricultural agent and
copies of it may be obtained upon payment of the fee for
duplication.
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Amended by R.1984 d.107, effective April 2, 1984,
See: 15 N.J.R. 2122(a), 16 N.J.R. 719(a).
(b) added.
Amended by R.1989 d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).
Deleted text in (b) “The applicable water ...”,
Amended by R.1994 d.12, effective January 3, 1994,
See: 25 NJ.R. 3956(a), 26 NJ.R. 212(c).
Recodified from NJ.A.C. 7:20A-2.19 and amended by R.1999 d.7,
effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Rewrote the section. Former N.J.A.C. 7:20A~2.7, Extension of
existing certification; privileges allowed pursuant to other lawful legis-
lative or administrative actions by county agricultural agent, repealed.

7:20A-2.8 Appeal procedure

(a) An applicant who believes himself or herself to be
aggrieved by a decision of the Department regarding any
water usage certification may contest the decision and re-
quest a contested case hearing pursuant to the Administra-
tive Procedure Act, N.J.S.A. 52:14B-1 et seq., and the New
Jersey Uniform Administrative Procedure Rules, NJ.A.C.
1:1, if the Department:

1. Approves or denies an application for a water usage
certification, or any part thereof; or

2. Revokes, withdraws or modifies a previously issued
approval.

(b) Requests for a contested case hearing shall be submit-
ted to:

Office of Legal Affairs

Attn: Adjudicatory Hearing Requests
Department of Environmental Protection
PO Box 402

401 East State Street

Trenton, New Jersey 08625-0402

(c) All requests for a contested case hearing shall be
submitted to the Department within 20 calendar days after
the date upon which the applicant received the notice of
Department’s decision.

(d) All requests for a contested case hearing shall be
submitted in writing to the Department and shall contain:

1. The name, address and telephone number of the
person making the request;

2. A statement of the legal authority and jurisdiction
under which the request for a hearing is made;

3. A brief and clear statement of specific facts describ-
ing the Department decision being appealed, as well as
the nature and scope of the interest of the requester in
the decision;

4. A statement of all facts alleged to be at issue and
their relevance to the Department decision for which a
hearing is requested, as well as any legal issues associated
with the alleged facts at issue;
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5. An estimate of the time frame required for the
hearing (in days and/or hours);

6. A request, if necessary, for a barrier free hearing
location for physically disabled persons; and

7. An indication if whether the applicant is willing to
negotiate a settlement with the Department prior to the
Department sending the hearing request to the Office of
Administrative Law.

(e) A hearing request based upon an issue not raised
during the public comment period on a certification applica-
tion shall be denied by the Department.

(f) A hearing request not submitted within 20 days after
the applicant received notice of Department’s decision shall
be denied by the Department.

(g) If the applicant fails to include any of the information
required under (d) above, the Department may deny the
hearing request.

(h) The Department will determine whether any request
for a contested case hearing shall be granted. In making
such determination, the Department will evaluate the re-
quest to determine whether a contested case exists and
whether there are issues of fact which, if assumed to be true,
might change the Department’s decision. Where only issues
of law are raised in a request for a hearing, the request will
be denied. Denial by the Department of a request for a
contested case hearing shall constitute the final decision of
the Department for the purposes of judicial appeal.

(i) The hearing, if granted, shall be held before an admin-
istrative law judge and in accordance with the Administra-
tive Procedure Act, N.J.S.A. 52:14B-1 et seq., and the rules
promulgated thereunder.

Administrative change in (a).
See: 23 N.LR. 3325(b).
Repeal and New Rule, R.1994 d.12, effective January 3, 1994.
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Recodified from NJ.A.C. 7:20A-2.20 and amended by R.1999 d.7,
effective January 4, 1999,
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
In (d), added S through 7; inserted a new (e); and recodified former
(e) through (h) as (f) through (i). Former N.J.A.C. 7:20A-2.8, Oppor-
tunity to review application by interested parties, repealed.

7:20A-2.9 Certifications including construction, repair or
reconstruction of dams and other related
structures

(a) A water usage certification issued by an appropriate
county agricultural agent may include the right to construct,
repair or reconstruct dams or other related structures pro-
vided that any proposed work to construct, repair or recon-
struct dams or other related structures shall comply with
N.J.S.A. 58:4-1 et seq. and all other applicable laws and
regulations.
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{b) In the case of a water usage certification issued
pursuant to (a) above, a stream encroachment permit for
irrigation headgates and tidegates along the banks of a
stream shall not be required by the Department.

R.1984 d.107, effective April 2, 1984,
See: 15 N.J.R. 2122(a), 16 N.J.R. 719(a).
Section was “Reserved”,
Recodified from N.J.A.C. 7:20A-2.22 and amended by R.1999 d.7,
effcctive January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
In (a) and (b), deieted “program” following “certification”. Former
N.JA.C. 7:20A-2.9, Verification of agricultural water need and deter-
mination of appropriate processing for application, repealed.

7:20A-2.10 (Reserved)

Amended by R.1984 d.107, effective April 2, 1984.
See: 15 N.LR. 2122(a), 16 N.J.R. 719(a).

(a) only added: (a)l and 2 were adopted previously.
See: 15 N..R. 2154(b).
Amended by R.1989 d.36, effective January 17, 1989,
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).

Added “Burean” and deleted “Office”.
Amended by R.1994 d.12, effective January 3, 1994,
See: 25 N.JR. 3956(a), 26 N.LR. 212(c).
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).

Section was “Applications referred to the Department”.

7:20A-2.11 (Reserved)

Amended by R.1984 d.107, effective April 2, 1984,
Sce: 15 N.LR. 2122(a), 16 NJ.R. 719(a).

(a)4 and (b) added.
Amended by R.1994 d.12, effective January 3, 1994.
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.JR. 3410(a), 31 N.J.R. 45(a).

Section was “Advisory Panel”.

7:20A-2.12 (Reserved)

Amended by R.1989 d.36, effective January 17, 1989.
See: 20 NJ.R. 2663(a), 21 N.J.R. 176(a).
Added text in (a)3 “and all water ..."; deleted title “Division’s
Office of Water Allocations recommendation”.
Amended by R.1994 d.12, effective January 3, 1994,
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.L.R. 3410(a), 31 NJ.R. 45(a).
Section was “Notice of public hearing requirements”.

120A~2.13 (Reserved)
Amended by R.1994 d.12, effective January 3, 1994.
See: 25 NJ.R. 3956(a). 26 N.J.R. 212(c).
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Section was “Expenses of hearing”.

7:20A-2.14 (Reserved)
Amended by R.1994 d.12, effective January 3, 1994.
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 3} N.J.R. 45(a).

Section was “Public hearing”.

7:20A~-2.15 (Reserved)

Amended by R.1989Y d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a). 21 N.J.R. 176(a).
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Substituted Bureau for Office.
Amended by R.1994 d.12, effective January 3, 1994.
See: 25 N.JR. 3956(a), 26 N.J.R. 212(c).
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 NJ.R. 3410(a), 31 N.J.R. 45(a).

Section was “Public hearing report”.

7:20A-2.16 (Reserved)

Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Section was “Decision maker’s recommendation”.

7:20A-2.17 (Reserved)

Amended by R.1989 d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a), 21 NJ.R. 176(a).

Deleted “from” and added “for signature of”.
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).

Section was “Notification of recommendation”.

120A~2.18 (Reserved)

Amended by R.1994 d.12, effective January 3, 199%4.
See: 25 N.J.R. 3956(a), 26 N.J.R. 212(c).
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).

Section was “Approval by county agricultural agent”.

7:20A-2.19 (Reserved)

Recodified to N.J.A.C. 7:20A-2.7 by R.1999 d.7, effective January 4,
1999,
See: 30 NLJ.R. 3410(a), 31 N.J.R. 45(a).

7:20A-2.20 (Reserved)

Recodified to N.J.A.C. 7:20A-2.8 by R.1999 d.7, effective January 4,
1999.
See: 30 N.J.R. 3410(a), 31 N.LR. 45(a).

T:20A-2.21 (Reserved)

Amended by R.1984 d.107, effective April 2, 1984.
See: 15 NJ.R. 2122(a), 16 N.J.R. 719(a).
(b) added.
Amended by R.1989 d.36, effective January 17, 1989.
See: 20 N.J.R. 2663(a), 21 N.J.R. 176(a).
Deleted “Water Policy and Supply Council permits”.
Repealed by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).
Section was “Validity of water usage certifications issued”.

7:20A-2.22 (Reserved)

Recodified to N.J.A.C. 7:20A-2.9 by R.1999 d.7, effective January 4,
1999.
Sec: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).

SUBCHAPTER 3. WATER USE REGISTRATION
PROCEDURE

7:20A-3.1 Scope

This subchapter prescribes the procedures which shail be
followed by applicants when applying for, and by county
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agricultural agents and the Department in the processing of,
applications for water use registrations.

Amended by R.1999 d.7, effective January 4, 1999.
See: 30 N.J.R. 3410(a), 31 N.J.R. 45(a).

7:20A-3.2 Procedure for obtaining an agricultural water
use registration
(a) The Department will provide the current application
form for agricultural water use registrations to all county
agricultural agents.

(b) Any person who intends to divert less than 100,000
gallons of water per day for agricultural, aquacultural, or
horticultural purposes, but who has the capability to divert
100,000 gallons of water per day or more, shall apply for a
water use registration.

(c) An applicant for a water use registration shall contact
the appropriate county agricultural agent to obtain an appli-
cation form, a photocopy of the appropriate portion of a
United States Geological Survey Quadrangle Map or county
road map, and other instructions needed to file a complete
application.

(d) The applicant shall follow all the instructions to com-
plete the application form, including the photocopy of the
appropriate portion of the United States Geological Survey
Quadrangle Map or county road map, and shall submit the
completed application form and other required documents
to the appropriate county agricultural agent.

1. The following items will be required as part of the
application form:

i. The name and address of applicant;

iil. A description of the location of each diversion
source, and the name and pumping capacity for each
diversion source, including, if the diversion source is a
well, the State of New Jerséy assigned well permit
number;

iii. The location of each diversion source on the
photocopy of the appropriate portion of the United
States Geological Survey Quadrangle or county road
map;

iv. The maximum quantity of water to be diverted
from each source on a monthly basis;

v. The total number of acres owned or operated for
agricultural, aquacultural, or horticultural purposes, the
number of acres actively being farmed, the U.S. De-
partment of Agriculture soil mapping unit, the acreage
planted in each crop, and the number of acres of each
crop under irrigation; and

vi. A description of the method used to measure the
amounts of water diverted from each diversion source.

(e) The appropriate county agricultural agent, shall deter-
mine if the applicant’s water usage requirements are less
than 100,000 gallons of water per day based upon the
information submitted under (d) above, and shall:
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1. If the applicant’s water usage requirements are de-
termined to be 100,000 gallons or more of water per day,
direct the applicant to apply for a water usage certifica-
tion pursuant to N.J.A.C. 7:20A-2.3; or

2. If the applicant’s water usage requirements are de-
termined to be less than 100,000 gallons of water per day,
forward the application and the determination of water
usage requirements to the Department.

(f) On receipt of an application under (e) above, the
Department shall issue a water use registration to the
applicant.

Recodified from N.J.A.C. 7:20A-3.3 and amended by R.1999 d.7,
effective January 4, 1999.
See: 30 NJ.R. 3410(2), 31 N.JR. 45(a).
Rewrote the section. Former N.J.A.C. 7:20A-3.2, Information, re-
pealed.

7:20A-3.3 Registration record

(a) There shall be maintained by the Department and the
appropriate county agricultural agent a record of all water
use registrations for agricultural, aquacultural, or horticul-
tural purposes, consisting of copies of:

1. The application documents;

2, Determination of water usage requirements by the
appropriate county agricultural agent;

3. The water use registration; and

4. All other relevant information.

(b) This record may be reviewed at the Department and
the office of the appropriate county agricultural agent, and
copies of it may be obtained upon payment of the fee for
duplication.

New Rule, R.1999 d.7, effective January 4, 1999.
See: 30 N.L.R. 3410(a), 31 N.J.R. 45(a).

Former N.J.A.C. 7:20A~3.3, Procedure for obtaining an agricultural
water use registration, recodified to N.J.A.C. 7:20A-3.2.

SUBCHAPTER 4. CIVIL ADMINISTRATIVE
PENALTIES AND REQUESTS FOR
ADJUDICATORY HEARINGS

7:20A-4.1 Authority and purpose

This subchapter governs the Department’s assessment of
civil administrative penalties under the Water Supply Man-
agement Act, N.J.S.A. 58:1A-1 et seq., for the violation of
any provision of the Act, this chapter, or of any order
adopted or issued by the Department pursuant to this
chapter. This subchapter also governs the procedure for
assessment, settlement and payment of civil administrative
penalties and for requesting an adjudicatory hearing on a
notice of civil administrative penalty assessment or an ad-
ministrative order.
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7:20A-4.2 Procedures for assessment, settlement and
payment of civil administrative penalties for
violations
(a) To assess a civil administrative penalty under this
subchapter, the Department shall notify the violator by
certified mail (return receipt requested) or by personal

service. This notice of civil administrative penalty assess-
ment (NOCAPA) shall:

1. Identify the section of the statute, rule, administra-
tive order, or water usage certification or certification
condition violated;

2. Concisely state the alleged facts which constitute the
violation;

3. Specify the amount of the civil administrative penal-
ty to be imposed; and

4. Advise the violator of the right to request an adjudi-
catory hearing pursuant to the procedures in N.J.A.C.
7:20A-4.3.

(b) Payment of the civil administrative penalty is due
upon receipt by the violator of the Department’s final order
in a contested case, or when a notice of civil administrative
penalty assessment becomes a final order, as follows:

1. If no hearing is requested pursuant to N.J.A.C.
7:20A-4.3, a notice of civil administrative penalty assess-
ment becomes a final order and is deemed received on
the 21st day following receipt of the notice of civil admin-
istrative penalty assessment by the violator;

2. If the Department denies the hearing request pursu-
ant to N.J.A.C. 7:20A-4.3(b), a notice of civil administra-
tive penalty assessment becomes a final order and is
deemed received on the 21st day following receipt of the
notice of civil administrative penalty assessment by the
violator;

3. If the Department denies the hearing request pursu-
ant to N.J.A.C. 7:20A-4.3(c), a notice of civil administra-
tive penalty assessment becomes a final order upon re-
ceipt of notice of such denial; or

4, If the Department grants the hearing request, a
notice of civil administrative penalty assessment becomes
a final order upon receipt by the violator of a final order
in a contested case.

(c) The Department may settle any civil administrative
penalty assessed pursuant to N.J.A.C. 7:20A-4.4 according
to the following factors:

1. Mitigating or extenuating circumstances not previ-
ously considered in the notice of civil administrative
penalty assessment pursuant to N.J.A.C. 7:20A-4.4(d)7;

2. The timely implementation by the violator of mea-
sures leading to compliance not previously considered in
the assessment of penailties pursuant to NJ.A.C.
7:20A-4.4(d)S; and/or
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3. Any other terms or conditions acceptable to the
Department.

7:20A-4.3 Precedures to request an adjudicatory hearing
to contest an administrative order and/or a
notice of civil administrative penalty
assessment; procedures for conducting
adjudicatory hearings
(a) To request an adjudicatory hearing to contest an
administrative order and/or a notice of civil administrative
penalty assessment issued pursuant this subchapter, the
violator shall submit the following information in writing to
the Department at Office of Legal Affairs, ATTENTION:
Adjudicatory Hearing Requests, Department of Environ-
mental Protection, PO Box 402, Trenton, New Jersey
08625-0402:

1. The name, address, and telephone number of the
violator and its authorized representative;

2. The violator’s defenses to each of the findings of fact
stated in short and plain terms;

3. An admission or denial of each of the findings of
fact. If the violator is without knowledge or information
sufficient to form a belief as to the truth of a finding, the
violator shall so state and this shall have the effect of a
denial. A denial shall fairly meet the substance of the
findings denied. When the violator intends in good faith
to deny only a part or a qualification of a finding, the
violator shall specify so much of it as is true and material
and deny only the remainder. The violator may not
generally deny all of the findings but shall make all
denials as specific denials of designated findings. For
each finding the violator denies, the violator shall allege
the fact or facts as the violator believes it or them "> be;

4. Information supporting the request and specific ref-
erence to or copies of other written documents relied
upon to support the request;

5. An estimate of the time required for the hearing (in
days and/or hours); and

6. A request, if necessary, for a barrier-free hearing
location for physically disabled persons.

(b) If the Department does not receive the written re-
quest for a hearing within 20 days after receipt by the
violator of the notice of a civil administrative penalty assess-
ment and/or an administrative order being contested, the
Department shall deny the hearing request.

(c) If the violator fails to include all the information
required by (a) above, the Department may deny the hear-
ing request.

(d) All adjudicatory hearings held pursuant to this section
shall be conducted in accordance with the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq., and the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1.
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7:20A-4.4 Civil administrative penalty determination

(a) The Department may assess a civil administrative
penalty under this subsection against each violator who
refuses, inhibits or prohibits immediate lawful entry and
inspection of any premises, building or place by any autho-
rized Department representative. Each day, from the initial
day on which the violator refuses, inhibits or prohibits
immediate lawful entry and inspection by any authorized
Department representative up to and including the day on
which the Department receives written notification from the
violator that the violator will not refuse, inhibit or prohibit
immediate lawful entry and inspection, shall constitute an
additional, separate and distinct violation. The Department
shall assess the penalty in accordance with (a)l or 2 below,
as applicable, except as adjusted pursuant to (d) below:

1. For refusing, inhibiting or prohibiting immediate
lawful entry and inspection of any premises, building or
place for which an administrative order or water usage
certification has been issued under this chapter, the civil
administrative penalty shall be in an amount up to $5,000;
or

2. For any other refusal, inhibition or prohibition of
immediate lawful entry and inspection, the civil adminis-
trative penalty shall be in an amount up to $800.00.

(b) The Department may assess a civil administrative
penalty under this subsection against each violator who
submits inaccurate information or who makes a false state-
ment, representation or certification in any application,
record or other document required to be submitted or
maintained, or who fails to submit or maintain any applica-
tion, record, or other document required to be submitted or
maintained, or who falsifies, tampers with or renders inaccu-
rate any monitoring device or method required to be main-
tained under this chapter or any order adopted or issued by
the Department pursuant to this chapter. Each day, from
the day on which the violator submits the inaccurate infor-
mation or false statement, representation or certification to
the Department up to and including the day on which the
Department receives a written correction of the inaccurate
information or false statement, representation or certifica-
tion, shall constitute an additional, separate and distinct
violation. The Department shall assess the penalty at the
midpoint of the range at (b)1 through 3 below, as applica-
ble, except as adjusted pursuant to (d) below:

1. For any intentional, deliberate, purposeful, knowing
or willful act or omission by the violator, the civil adminis-
trative penalty shall be in an amount of not more than
$3,000 nor less than $1,000;

2. For any unintentional but foreseeable act or omis-

sion, the civil administrative penalty shall be in amount
not more than $1,500 nor less than $500.00; or
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3. For any other violation, the civil administrative pen-
alty shall be in an amount not more than $1,000.

(c) For each violation of the Act, this chapter, water
usage certification, certification condition, or order adopted
or issued under this chapter, other than a violation de-
scribed at (a) or (b) above, the Department may assess a
civil administrative penalty under this subsection. The De-
partment shall consider each violation of each provision of
this chapter a separate and distinct violation. If the viola-
tion is of a continuing nature, each day during which a
violation continues shall constitute an additional, separate
and distinct violation. The Department shall assess the
penalty at the midpoint of the range at (c)1 through 3
below, as applicable, except as adjusted pursuant to (d)
below:

1. For the first violation of a provision, not more than
$1,000;

2. For the second violation of the same provision, not
less than $1,000 nor more than $2,500; and

3. For the third and subsequent violations of the same
provision, not less than $2,500 nor more than $5,000.
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(d) The Department may adjust the amount determined
pursuant to (a), (b), or (c) above to assess a civil administra-
tive penalty in an amount no greater than the maximum
amount nor less than the minimum amount in the ranges
described in (a), (b), or (c) above, on the basis of any or a
combination of the factors listed in (d)1 through 7 below.
No such factor constitutes a defense to any violation:

1. The compliance history of the violator;

2. The number, frequency and severity of the viola-
tions;

3. The measures taken by the violator to mitigate the
effects of the subject violation or to prevent future viola-
tions;

4. The deterrent effect of the penalty;

5. The cooperation of the violator in correcting the
violation, remedying any environmental damage caused by
the violation and ensuring that the violation does not
recur;

6. Any unusual or extraordinary costs directly or indi-
rectly imposed on the public by the violation; and/or

7. Any other extenuating, mitigating or aggravating cir-
cumstances.
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