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C a r l e n e  K. B r o w n , Executrix 
of William H. Brown, de-
ceased,

Plaintiff and Defendant-in-Error,

vs.

On Error to Essex 
Circuit Court.

J o h n  Ho n i s s , et al., 
Defendants andPlaintiffs-in-Error.

B r ie f  fo r D efen d an t-in -E rro r.

This judgment brought to this Court by this 
writ of error was entered in the Essex Circuit 
Court on the verdict of a jury, November 7, 1904, 
for Five thousand nine hundred and eighty-three 
dollars and thirty-seven cents damages and costs. 
The recovery is based on damages occasioned by 
the failure of the defendants to complete a con-
tract for the conveyance of certain real estate in 
the City of Newark to the plaintiff’s testator, in 
accordance with the terms of an option agreement 
dated July 9,1901.

A  copy of this option is Exhibit P2, on page 
159 of the Record; an extension of the option is 
Exhibit P3 on same page.

The written demand for conveyance in accord-
ance with the option, dated October 17, 1901 (Ex-
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•hi bit. P4, Record, p. 160), was accompanied by>an 
actual tender of the option price, Twelve thousand 
five hundred dollars (Record, p. 6, 1. 5; p. 32,
1. 34, and p. 33, 1, 28).

Notice had before that date been given by Mr. 
Pennington, representing the defendants, to the 
plaintiff s testator, that no conveyance would be 
made. The reason for the refusal to convey was 
that the land was to be conveyed to the City of 
Newark for the erection thereon of a contagious 
disease hospital (Record, p. 32, Is. 14 to 33: pp. 
50 to 55).

This case was first tried at the December Term, 
nineteen hundred and two, of the Essex Circuit 
Court, and a verdict was then directed by the 
Court for the amount paid for the option, the fact 
having developed on the trial that the defendant 
Honiss was a married man, the Court holding that 
notwithstanding that the refusal of Mrs. Honiss 
to sign the deed was not assigned as the reason for 
refusing conveyance, her existence brought the 
case within

Q erb ert vs , T ru s tees , SO V r . r 160.

On writ of error to this Court, sued out by the 
plaintiff, the judgment entered on the verdiet as 
directed was unanimously reversed! and a new trial 
ordered.

B ro w n  vs. B o n is s ,  lpl V r . ,  260.

The opinion of this Court was read by Mr. Jus- 
tice Gra r r e t s o n , and Iheld that in the case sub  

ju d i c e  plaintiff was entitled to recover for the loss 
of his bargain, citing

E n g e l  vs. F i t c h ,  L .  B . ,  8 Q. B .>  669.

The assignments of error, based on exceptions 
taken at the trial, relate both to the admission of



3

testim ony and the charge oi the JudgO. T hey are 
found on page 154  of the Record.

The origin al p laintiff, W illia m  H. Brow n, who 
was sworn as a w itness at the first tria l, departed 
this life  w hile the case was pending in  this Court 
on the form er w rit of error, and his testim ony was 
read in  evidence under the Tenth Section of the 
Evidence A c t  (P. L ., 1900 , p. 364).

I .

The first assignm ent of error relates to the a d -
mission in evidence of the original option and e x -
tension thereof (E xh ib its P 2 and P 3). The option 
was exercised w ith in  the period fixed b y  the o rig -
inal, and the extension is w ith out im portance at 
this tim e.

These papers were offered at page 6 of the R ec-
ord, after their execution had been proved b y  the 
evidence of Sam uel H. -Pennington (Record, p. 3 , 
Is. 19 to foot of p. 4). Mr. P ennington identified 
the han dw riting of “ John Honiss”  and said he 
had him self signed “ A nna P . R anney, b y  S. H. 
Pennington, her A tto rn e y ,”  in -p ursuan ce of au-
th o rity  given, which was to the witness’ recollec-
tion oral, but m ight have been contained in  a 
letter.

A fte r  the offer of the option and ex te n -
sion was made, defendants’ counsel objected 
(Record, foot of p. 6) on the ground th a t 
the signatures and righ t to bind the p ar-
ties had not been sufficiently proved. The 
objection as to the defendant Honiss was 
w ithdraw n (Record, top of p. 7 ) and was over-
ruled as- to Mrs. R ann ey and exception asked and 
allow ed.

Oral auth ority  to execute a contract for the con-
veyance of real estate is sufficient.

Browne on Statute o f  F ra u d s, 2d Ed., 
§§370 , 370a.
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The testim ony of Mr. Pennington as to h is 
agency was com petent proof thereof.

This objection was w ith ou t m erit and was p ro p -
e rly  overruled b y  the Trial Judge.

II.

The eigh th  assignm ent of error is based on an 
objection to the redirect-exam ination of Mr. P en -
nington as to a conversation w ith the p la in tiff’s 
testator about the w illingness of the defendants 
to deliver a deed in accordance w ith  the option.

The objectionable exam ination is found at the 
top of page 49 in the Record.

The ru lin g  of the T rial Judge discloses th at the 
w itness on cross-exam ination had stated th at no 
deed was tendered. This certain ly  made pertinent 
in qu iry  on redirect-exam ination opening up d ec-
larations b y  the defendants disclosing their a tt i-
tude as to the d elivery  o f a deed if  tendered.

B u t it  was in the discretion of the Court to p er-
m it further redirect-exam ination of the witness 
even if  it  developed new m atter.

State vs. F o x , 1 D utch, 566 , 602.

III.

The fourteenth, fifteenth  and sixteenth  assign-
ments of error relate to the refusal of the Trial 
Judge to perm it against objection the defendant 
Honiss to testify  w h y he, Honiss, had asked 
Brow n to state w hat he was going to do w ith  the 
property, and w hether he (Honiss) relied on the 
representation alleged  to have been made b y  
Brow n as to the use of the p ro p e rty ; and fu rth er 
to state w hether he, Honiss, w ould have given the 
option i f  he had been told or believed th a t the 
land was to be used for an isolation hospital.

The questions objected to and exceptions sealed
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on which these assignm ents are1 based, are found 
in the record, pages 7 6 , 77 , 7 8 , 79 and 80 .

The option w h 'ch  was the basis of th is action 
was the result of a negotiation between John 
Honiss, one of the defendants and W illiam  H. 
Brown, the p lain tiff’ s testator. The property, 
w hich was the subject of the option, was owned 
b y  John Honiss and A nna P . R anney, the defend-
ants, and had been so owned since 1872 (.Case, p. 74 
lines 3 to 22). The property  had been in the 
m arket during a ll th at time and defendants were 
ready to “ se ll it  to a n y b o d y  who offered the 
price”  (Case, p. 74 , line 38 to p. 75 1. 13). 
Brown called on Honiss in June. 1901 , and wanted 
to know  the price, and was told that he, Honiss, 
could not name the price because of Mrs. R an n ey ’s 
h a lf interest (p. 75 , Is. 14 to 30% Two letters fo l-
low ed (E xh ibits P 5 & P6, Record, pp. 160 and 161). 
Subsequently Honiss and Brown met in the law  
office of Mr. S. H. Pennington, where the option 
was prepared by  Mr. Pennington and signed by 
Honiss and b y  Mr. Pennington for Mrs. Ranney, 
pursuant to au th o rity  given him  for th at purpose 
(Record, Brown, p. 3 , Is. 1 to 1 0 : Pennington, p. 3 , 
Is. 20 to 35 , p. 4 , Is. 8 to 3 0 ; Honiss, p. 75 , .Is. 34 
to 40). B oth  Brow n and Honiss agree that at 
some tim e Honiss asked Brown w hat he, Blown, 
was going to do w ith  the property, and th a t Brow n 
replied th at he was looking for a m anufacturing 
site. Brow n says the question was m erely in ci-
dental and was asked at the la w y e r ’s office1 while 
Mr. P ennington was preparing the option (Record, 
Brow n, p. 30 , Is. 15 to 3 1 ; see also Honiss, p. 7 6 , 
Is. 5 to 11). Mr. Pennington is a b so lu te ly  silent 
as to any discussion o f the use o f  the p roperty 
prior to the g iv in g  o f the option, and his power 
to sign Mrs. R an n ey’s name to an option does not 
appear to have been in any w ay lim ited or re-
stricted The option itself and th e  two letters (Ex-
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h ib its P 5 and P6, Record, pp. 160 and 161), w hich  
were addressed b y  Honiss to Brown, during the 
negotiation m ake no reference to restricted use of 
the property. The option is dated J u ly  9, 1901 . 
I t  includes not on ly an option to Brown but a 
promise to refer to Brow n any person ap p ly in g  to 
purchase during the continuance of the option 
and an agreem ent to execute a ll necessary deed or 
deeds to Brow n or his nominees (see Option, E x -
h ib it P 2 , Record, p. 159). A b ou t Septem ber J, 
Brow n told Honiss that the m anufacturer for whom 
he, Brow n, wanted the p roperty  d id n ’ t w ant it, but 
that he, Brow n, had another p arty  who he 
thought m ight take it  i f  the tim e were 
extended one month. Honiss said he would 
see Mr. Pennington, and on Septem ber 
4 , 1901 , the extension was signed, also at Mr. 
Pennington ’s office (Record, Brown, p. 43 Is. 3 
to 1 8 ; Pennington p. 3 , Is. 35 to 40 , p. 36 , Is.
1 to 8; Honiss, p. 79 , Is. 1 to 18). This exten -
sion of the option (E xh ib it P2, Record, p. 159) 
contains no lim itation  o f use o f the property, and 
neither Mr. Honiss nor Mr. Pennington refer 
in any wTa y  to any conversation, w ith  reference to 
the extension, in any w ay relating to the use of 
the property. This silence of Honiss is rem arka-
ble, as during cross-exam ination o f Brow n w ith 
reference to the conversation on the th ird  or 
fourth  of Septem ber, bearing on the extension, in 
rep ly  to counsel’s question: “ D id  you tell him 
w hat you wanted it  for?”  Brown answered “ No, 
sir; he didn’ t ask m e”  (Record, p. 44, Is. 8 to 
36).

On Septem ber 12 , 1901 , the Common Council of 
N ew ark passed a resolution to purchase the land 
described in this option from Brow n for Seventeen 
thousand five hundred dollars, to be used for isola-
tion hospital purposes (Copy of Resolution, Record, 
p. 27 , beginning at 1. 30). This resolution was
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approved by the Mayor, September 13, 1901. 
Brown first learned through Dr. Herold, President 
of the Board of Health, on the afternoon of the 
day this resolution was passed, September 12, 
1901, that the intended use of the property for 
which Dr. Herold had been negotiating with him, 
was for an isolation hospital (Record, Brown, p. 
20, Is. 35 to 40*, p. 2 1 , Is. 1 to 17; Dr. Herold, 
p. 55, 1. 31 to p. 58 1. 6 ).

Brown then endeavored to get his deed under 
his option but was refused, because the property 
was to go to the City for an isolation hospital. 
This was, of course, after September 12, 1901 
(Record, Pennington, p. 4, 1. 39 to p. 6 , 1. 20; 
p. 49, 1. 1 , to p. 55, 1. 19; Brown, p. 24 1. 30 to 
bottom of p. 33; Honiss p. 80, Is. 10 to 16, p. 87 
Is. 13 to 35).

On November 7, 1901, the Common Council of 
Newark passed a resolution, approved by the 
Mayor, rescinding the resolution to purchase the 
land described in the option, the resolution re-
citing the inability of Brown to give the City a 
deed (Record, p. 47).

This analysis of the facts of this case as shown 
by the record seems necessary to the considera 
tion of the assignments of error now under dis-
cussion.

It is also necessary to refer more specifically to 
the pleadings than has yet been done. In addi-
tion to the general issue, the defendant Honiss 
pleaded that Brown ‘ ‘in the negotiation which 
preceded the making by this defendant of the 
said option or agreement described in the said 
declaration, stated and represented to this de-
fendant, that in case of a sale of the said property 
in accordance with the terms of said option or 
agreement, the said property would be used by 
the purchaser thereof for the purpose of erecting, 
constructing and maintaining a factory thereon,
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and that this defendant believed the said state-
ment and relied thereon, and relying thereon exe-
cuted the said option or agreement in the belief of 
the truth thereof, but this defendant avers that in 
truth and in fact the plaintiff did not intend to 
purchase the said property for factory purposes 
as aforesaid, nor did he intend to devote the same 
thereto, but that on the contrary thereof, he in-
tended to purchase the same for the purpose of an 
isolation hospital or pest house for the Mayor and 
Common Council of the City of Newark, and this 
defendant avers that the said option or agreement 
was procured from him by misrepresentation and 
fraud, and that the same is null and void.”

To this plea the plaintiff replied that said option 
or agreement was obtained fairly and honestly and 
not by misrepresentation or fraud.

Now, what are the specific questions overruled 
by the Court which are the subject of these ex-
ceptions :

Honiss was on the stand for the defence and 
under examination by his own counsel.

“Q. In this conversation was anything said 
about the use to which the property was to be 
put?

T h e  C o u r t; In the conversation at your
house.

A. No, only he told me— I asked him what 
he wanted to do with the property; he said 
he wanted to buy it for a factory site.

Q, W hy did you ask him?”

The last question was objected to and the ob-
jection sustained (Record, p. 76).

After exception had been asked and allowed, 
counsel asked this question, “Now, would you 
have sold this property at that time at that price 
or any price for an isolation hospital?” but on 
objection did not press the question, saying, after



a reiharit 8/ tlie Trial J'udg'e, ‘‘Ï will5 put’ anotlier 
question which is suggested to me.”

“Q. In making, this option did _ypu ¡rely, 
upon the representation or statement made by 
Mri Brown as to tile Use of the property?1”

Objection was at once made that the witness had 
not developed anything which justified a reason 
for Such reliance and after discussion and the, ex-
amination by the Court during noon recess of au-
thorities submitted by defendant’s counsel,, the, 
question was overruled and exception prayed and 
allowed (Record, pp. 77 and 78).

Later after the witness had described his re-
fusal to convey-the land for a contagious hospital, 
he was asked :

“Q. If you had been told or beïievéd tha^ 
the1 land was to be used' for the phrposè 
of an insolation hospital, ; would you have 
given’any option upon it at all?”

Under objection, this questiori was overruled,' 
and exception prayed and allowed (Recoid^ p  ̂80). 
On these questions thefourteenth, fifteenth and 
sixteèhth' assignments bf erroi are based:

In addition to the analysis of the evidence given 
above, it is to be noted that'these defendants owhéd 
no other land in the neighborhood. The objection 
to Cohvey is1 not alleged to be because of any dam-
age to thèse defendants, but to benefit a "third 
party, a Mr. Tiff any. u  ̂ ,

Mr. Pennington says: “ I told Mr. Brown in the 
presence of Mrr Iloniss and speaking for him, that 
a few years previously the parties of this option 
had conveyed !the greater portion of the entire 
tract of which the property embraced in the option 
was a small residue-—had been sold to Mr. Tiffany; 
that these parties; had received Mr.' Tiffany’s 
money, and that they did not think it was a right 
thing for Mr. Tiffany having sold the property to
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him and received their money, to  sell the residue 
of the p roperty for a use which was detrim ental to 
him  as he had made extensive and valuable im -
provem ents there.”  This was after it  had d evel-
oped th at the p roperty  was wanted for an insola-
tion hospital (Record, pp. 51 , 52 , 53 and 54 ). See 
also Brow n’ s testim ony, page 25 , lines 10 to 20; 
pages 32 and 33 , where it  appears th at H oniss’ s 
w hole trouble was over Tiffany, and th at these 
defendants had bonded indem nity against pecunk 
a ry  loss. Mr. Honiss, h im self testifies about the 
sale to T iffany and his a n x iety  to protect T iffany 
(p. 81 , Is. 5 to 20), and offers no word of contra-
diction o f B row n ’s evidence. He fu rth er says that 
his refusal to convey was made only when he 
learned th at the property was to go to the C ity  for 
an isolation hospital (p. 8 7 , Is. 20 to 35).

The charge of the Court to the ju ry  on the law  
of fraudulen t m isrepresentation as applied to this 
case, is found on pages 141 to 146 of the Record, 
and no exception was taken to the law  as declared 
b y  the Court.

The questions hereinabove quoted relate en tirely  
to the original option, and have no reference to the 
extension.

The first question objected to follow s an answer 
w hich p la in ly  indicated the tru th  of Mr. B row n’s 
a llegation  th a t the in qu iry  as to the use of the 
property -was incidental. Honiss says in effect 
“ In the conversation at m y house w hich preceded 
the m aking of this option, nothing was said 
about the use of the property. I asked him 
w hat he wanted to do w ith  the property and he 
said he wanted to b u y  it  for a facto ry  s ite .”  
Honiss owned no other property in the neigh-
borhood, the property was for sale to anybody who. 
would p ay  the price, and he does not pretend that 
he told Brow n th at the use of the p roperty was 
restricted. The restriction to facto ry  use would
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be a most peculiar one and w ould be ju st as effect-
ive against the bu ild in g of dw elling houses, schools 
and churches as isolation hospitals. The sugges-
tion is in itse lf unnatural as a p p ly in g  to a tract of 
land ju st opposite the T iffany tract, containing a 
large facto ry  and m any small dw elling houses. It 
is clearly  outside the range of legitim ate evidence, 
even on an issue of fraud, w ith  no foundation laid 
suggestive of fraud, and the burden of proof is on 
the defendants a llegin g  the fraud, to perm it a 
vendor, one of the parties defendant, four years 
after a conversation w ith  a vendee since deceased, 
to explain  the secret reasons he now th in k s he 
then had for ask in g  a question not then necessary 
for the protection of the witness in his property 
rights. I f  he had undertaken to te ll us the rea-
sons he then gave to Brow n , the offer m ight have 
been proper, but such is not the case.

A s to the second question: “ In m aking this op-
tion, did you re ly  upon the representation or state-
ment made b y  Mr. Brow n as to the use of the 
p roperty?”  I f  a proper foundation— arising out of 
the situation of the parties, the need for p rotec-
tion against a ll other than facto ry  uses, a propo-
sal to sell on ly  for th at purpose, and a reasonable 
inference of inten t to purchase for an isolation 
hospital— it is qu ite possible th at evidence of the 
reliance b y  the w itness on Brow n’ s statem ents, 
m ight be perm issible, under the p lea of fraud in 
this case, but even then this question, in  the form 
it  was put, would be objectionable. The issue of 
fraud raised b y  the p lea is a concealed intention 
on B row n’s p art to bu y  the property for an isola-
tion hospital for the C ity  of N ew ark when h e  was 
negotiating for the option in J u ly , 1901 , and when 
he was inducing the defendants to g ive  him an 
option for facto ry  uses only. It  had already been 
shown b y  the p la in tiff’s case (both by Brow n and 
Dr. Herold) that Brow n did nor know until Sep-
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t.ember 12, 1901, that the property was wanted for 
an isolation hospital, and that such knowledge 
came to Brown after Honiss had been informed that 
the manufacturer did not want the property, but 
that another customer, not stated to be a manufac-
turer, might take it, and after Honiss had granted 
an extension in the hope of securing such other 
customer without inquiry as to the use of the 
property. Without in any way challenging this 
proof, and without setting up any reasonable sug-
gestion of conditions ot relations from which a 
fraudulent intent in July, 1901, might be inferred, 
the witness is asked a question, not linked in any 
way with the isolation hospital referred to in the 
plea, whether he relied on “the representation or 
statement"’ made by Mr. Brown as to the use of 
the property. Where, except in the mind of the 
counsel who asked the question, is there any basis 
for inquiring as to “representation” by Brown? 
The record does not disclose it. It discloses a 
statement by Brown that he was looking for a fac-
tory site, and it also discloses that that statement 
was true, but it did not disclose at the time this 
question was asked, any justification for styling 
that “statement” a “representation” as the basis 
of action by these defendants in the making of 
this option of July, 1901. The party alleging 
fraud must affirmatively prove the existence of all 
the elements of the fraudulent misrepresentation 
(14 A. &  E. Ens. of L. 190, Title, Fraud & Deceit). 
It is illogical to precede the proof of the fraud 
with the reliance upon it. This question assumed 
in this case a fraud which was not then proved, 
and which was not afterward proved. In actions 
for false and fraudulent representation, a false 
representation, without a fraudulent design, is 
insufficient. There must be moral fraud in the 
misrepresentation (Cowley vs. Smyth, 17 Vr., 380).

The third question objected to “ If you had been
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told or believed that the land was to be used for 
the purpose of an isolation hospital, would you 
have given any option on it at all?” merely permits 
the witness to now  speculate on what he might 
have done four years ago under conditions which 
did not then exist. There is no shado w of proof in 
this case that at the time this option was given or 
renewed, Brown had any intimation that the land 
was wanted by the City of Newark for an isolation 
hospital or any other purpose.

No one of these questions was improperly ex-
cluded, but even if so*the exclusion was not suffi-
ciently prejudicial to the defendants to justify a 
disturbance of this verdict.

The issue of fraudulent misrepresentation raised 
by the plea was fairly presented by the Court to 
the jury, accompanied by instructions as to the 
duty of the plaintiff to disclose any change of in-
tention on his part if material. The evidence of 
intention from statements made by a witness de-
claring his secret mental processes is of slight 
weight when admissible and its absence in this 
case does not constitute material reversible error. 
The evidence of fraudulent misrepresentation is 
otherwise so slight that the defendant Honiss’ 
present declarations in his own interest as to his 
own mental processes when the contract subse-
quently reduced to writing was under negotiation, 
could not sustain the burden of proof on these de-
fendants under this issue of fraud.

IV.

The second, third, fourth, fifth, seventh, ninth, 
tenth, eleventh, twelfth, thirteenth, seventeenth, 
eighteenth, twentieth, twenty-first, twenty second 
and twenty-third assignments of error may be con-
sidered together, as the objections to evidence and 
charge on which they are based, involve the prop-
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osition that no act bearing on the sale of the prop-
erty by Brown to the City for Seventeen thousand 
five hundred dollars may be properly proved in 
this case.

It may be said, as to the second, ninth, tenth, 
eleventh, twelfth, thirteenth, seventeenth, eigh-
teenth and twentieth assignments of error, all of 
which relate to the admission in the ease of the pro-
ceedings of the Board of Health, that any error in 
the reception of such evidence was cured by the 
defendant’s subsequent, offer and proof of the 
same matters in support of the plea of fraudulent 
misrepresentation in procuring the original option. 
The testimony of David D. Chandler, Secretary of 
the Board of Health, beginning on page 88 of the 
Record, and of Matthew T. Gray, a member of the 
Board of Health, beginning on page 93 of the 
Record, both witnesses called by the defence, dis-
closes everything that could possibly be shown bear-
ing on the Board of Health’s relation to this 
property. During the testimony of Mr. Chandler, 
copious extracts from the minutes of the Board 
were read and written in the record. These mat-
ters were all obviously offered by the defence in 
support of the plea of fraudulent misrepresentation 
in the effort to prove that Brown was the agent of 
the Board of Health through Dr. Herold and was 
from the time he secured the original option to 
the day he was finally refused the deed, acting 
for the Board of Health in securing a site for an 
isolation hospital for the City of Newark. Some 
of these matters are undoubtedly properly found 
in the plaintiff’s case to fix dates, and to aid in 
showing reason for the refusal of the defendants 
to complete the contract, even if improperly 
recognized as preliminary to and evidential of the 
final purchase by the City of the land described 
in the option. But all that becomes immaterial 
when the same matters were introduced, even to
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the price to be paid (Gay’s direct-examination, 
Record, p. 95, Is. 10 to 20, p. 96. 1. 32), by the de-
fence as part of their own case.

As to the assignments of error bearing only on 
the action of the Mayor and Common Council of the 
City of Newark (to which the Board of Health pro-
ceedings and negotiations were merely preliminary) 
and fhe testimony of Brown relating to the sale to 
the City, the record discloses that this sale to the 
City was offered by the plaintiff as some evidence of 
market value, and the Judge charged the jury that 
they might consider this sale to the City, with the 
evidence of the real estate experts of both sides in 
determining the market value of the land described 
in the option if they concluded that the plaintiff 
was entitled to recover (Record, p. 147).

It is objected to the receipt of all this evidence 
that proof of a sale by the plaintiff to a third 
party of the very premises of which he was refused 
conveyance, such sale failing of consummation be-
cause of the refusal of the defendants to carry out 
the contract for breach of which the action is 
brought, is not competent evidence of value; and 
it is further objected that, if such proof be com-
petent, the contract of sale by Brown to the City 
in this case may not be proved because the con-
tract was, so far as the City is concerned, u lt r a  

v ire s .
The passage of the resolution of purchase by 

the Common Council of the City of Newark, and 
its subsequent approval by the Mayor, constituted 
a memorandum in writing under the Statute of 
Frauds.

Dillon on Mun. Corp. (4th Ed.), §449.
Argus Co. vs. Mayor of Albany, 55 N.

Y., 445.

But even if not so, the prohibition of the statute 
is that n o  a c t io n  s h a l l  be b ro u g h t on a contract or
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saje of- lands, unless the agreement- shall». tte* iiv 
writing andi signed by the party to be charged, 
A  bond  f id e  contract, offered to show'the vaine of 
the'.subject-of'the contract, would be evidential of 
such, value in au action not , founded on the con* 
tract*, if the contract was not in, writing.

Theestablishmentrof an isolated hospital for the 
proper care of) contagious diseases is within- the 
police power of a great City, like Newark without 
express legislative authority beyond the: general 
authority to care for the public health, and it is 
immaterial, whether the particular statutes- de-
signed 1 to cover the erection of a particular hospi-
tal were complied with or not: The f ends for this 
purchase were in hand in the ‘ ‘Special Real Estate 
and Alms House account,” and the* resolution does 
not involve the validity, of a. bond issue under the 
terms of ;a statute (Resolution, Record, .p. .27). *

The original resolution (see Record,» p. 90) 
passed by the Board of Health was; undoubtedly 
intended to set on foot a proceeding for the erec*- 
tion of a hospital for contagious diseases under 
and pursuant to the provisions of Chapter 132 of 
the Laws of 1900 (R  L . 1900, p. 321).

Under this act a way was provided for the com-
pulsory erection » by the »City on the-. initiative of 
the Board of Health of a contagious disease hos-
pital, and a way was also provided for the issue of » 
bonds; to raise moneys necessary for the scheme. 
This act, however,, was not followed, and the mo-
tion instructing the Com rnittee appointed under 
its provisions to present, the matter to,the Common 
Council was by subsequent resolution reconsid-
ered (see Record, p. 92, 1. 2).

The. charter of the City of Newark conferred 
power upon the Common Council to make, estab-
lish, publish, modify, amend or repeal ordinances, 
rules, regulations and-by-laws, for, and among 
other purposes, the establishment ; of à Board of
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Health, the definition of its powers and duties, and 
to “ provide for the protection and maintenance of 
health of the City” (see Section 31 of the Newark 
Charter. P. L., 1857, p. 131).

The act of March 31, 1887, entitled “An Act to 
establish in this State Boards of Health and a 
Bureau of Vital Statistics, and to define their re-
spective powers and duty” (P. L., 1887, p. 80; 
Hen. St., 1634) established a local Board of Health 
in the City of Newark, and the Board constituted 
under the provisions of that act was given impor-
tant powers and became an effective department 
of the City Government, but the Health Board is 
left dependent on the City Government for sup-
port, being protected only by minimum revenue 
defined in Section 34 of the Act. Any sums in 
excess of this minimum must come from the gen-
erosity of the Common Council exercised under 
the exigencies of the local situation as they may 
appeal to the judgment of the members of the 
Common Council. By the supplement of March 29, 
1892, (P. L., 1892, p. 352. Gen. St., 1645) when an 
epidemic of contagious or infectious diseases exists, 
or is threatened, or any special need arises for the 
protection of the public health, and in the judgment 
of any local Board of Health an expenditure of 
any greater sum than that already appropriated 
to the said Board for the current year is necessary, 
the local authorities may, on certificate of the 
Board of Health, appropriate and pay such further 
sums as may be certified to be necessary, and are 
given authority to borrow money on the credit of 
the municipality to raise moneys for such addi-
tional expenditures.

None of these enactments deprives the Mayor 
and Common Council of the City of Newark of 
the power, or relieves it from the duty, of provid-
ing for the protection and maintenance of the 
health of the City, and under that power and in
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the performance of that duty, and in aid of the 
Board of Health established within the municipal-
ity under the provisions of the acts above quoted, 
and by way of voluntary increase, of the moneys 
appropriated to the local Board of Health, it was 
competent for the Mayor and Common Council of 
the City of Newark to pass the resolution for the 
purchase of land for use as an isolation hospital, 
and to appropriate moneys in hand for that pur-
pose, or even if the moneys had not been in hand 
and the emergency had existed, to borrow money 
for the purpose.

But whether or not the purchase was u l t r a  mires 
it was not so regarded by the City, and the con-
tract was not abrogated on that ground. The 
contract was rescinded by the Resolution of No-
vember 7, 1901 (Record, p. 47), wherein it is re-
cited that the reason for the rescission is the ina-
bility of Brown to make title. There is no dis-
pute in this case that Brown was unable to make 
a title because these defendants refused him a con-
veyance under his contract with them, after learn-
ing that he was to convey the property to the 
City for isolation hospital uses.

This is not a suit by Brown against the City to 
compel a specific performance. The City is not 
here to set up u lt r a  v ire s  as a defense. The plain-
tiff brings before the Court a contract in writing 
for the sale of real estate— not an offer to buy, or 
an open proposition, but a completed contract—  
which failed of fulfilment only because of the acts 
of these defendants in refusing a conveyance to 
the plaintiff’s intestate. The contract between 
Brown and the City was made in good faith, was 
never repudiated by either party to it, and may 
not be rejected as evidence on the objection of 
third persons really responsible for its breach.

That contract price on a resale by the plaintiff 
in this case is evidence of market value there can 
be no doubt.
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E ngel vs. F i t c h , L .  R . ,  5 Q• B . ,  659, cited by 
this Court when this case was formerly here, is 
express authority to that effect, and, while many 
cases may be found rejecting proof of mere offers 
to buy at a price, the cases do not deny the prin-
ciple that in a bo7ia fide sale may be found evi-
dence of market value. No stronger single bit of 
evidence of value than a price obtained in actual 
bona fide sale can be had.

E n g e l  vs. F i t c h , supra
T u r n e r  vs. B ro o k s , 21 8. W . H e p ., 505.
H o u s to n  vs. W r ig h t , 56 8. W . R e p .,  885.
D o r io c o m b  vs. L a c r o ix , 29 L a .  A n . ,  286.
K e l le r  vs. P a in e , 35 H u n , 167, 177.

And when the case was here on the former writ 
of error this Court discussed the resale to the City 
of Newark, thus recognizing the propriety of its 
proof in this case (Brown vs. Honiss, 41 Vr., 260, 
at head of page 261).

The seventeenth and eighteenth assignments of 
error involve further objections to questions in re-
buttal allowed by the Court to be addressed to Dr. 
Herold. This matter was wholly in the discre-
tion of the Court, but the defendants having en-
deavored to show by the witness Gay—failing to 
be sure so far as answers wTere concerned, while 
insinuating by the questions— (Record, p. 98, Is. 
9 to 87, p. 99, 1. 30) that Brown was the agent of 
the Board of Health or of Dr. Herold, the Presi-
dent of the Board of Health, and was not acting 
independently, it became both appropriate and 
right that Dr. Herold should be called in rebuttal 
to refute the slander. It should not be forgotten 
in this case that Brown was dead before this trial 
and could not be called to answer these or any 
other charges or insinuations bearing on his con-
duct in this matter.
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m. v. -v^ vh r.*r}x»™w

The sixth assignment of error is based on the 
admission of testimony by Brown that he was told 
by Samuel H. Pennington that the defendants had 
a bond of indemnity against pecuniary loss.

The evidence in the case of this kind is found 
on page 33 of the Record, first at line 27 at the 
conclusion of an answer by the witness Brown, 
“And he told me previously to that that they had 
bonded indemnity against all pecuniary loss.” 
“Q. Who told you that?” “A. Mr. Penning-
ton.”

Counsel for defendants objected that the answer 
was not responsive, but the Court did not strike it 
out. Counsel at that time made no further ob-
jection.

A  further question (p. 33, 1. 38) was then 
asked, “ Did he tell you from whom the bond of 
indemnity was had?” “A. I don’t know whether 
he did or whether Mr. Honiss did. One of them 
told me. I understood that it was Mr. Snyder, 
Mr. Heller and Mr. Tiffany had given the bond. ’r

Objection was then made to the answer and to 
testimony as to indemnity. These questions and 
answers as the record shows were* read from 
Brown’s evidence at the former trial, under the* 
Tenth Section of the Evidence Act (Brown hav-
ing died pending the former writ of error). The 
objection of counsel to the first answer which dis-
closed the fact of indemnity was solely on the 
ground that the answer was not responsive, but 
the answer stood. The objection to the second 
question and answer which gave the names of the 
bondsmen, came after the answer and was too late. - 
The Court overruled the objection taking the 
answers as stating declarations by the defendants 
on the subject matter of the controversy, but the 
Court could have rested on the delay in preferring 
the objection.
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Moreover, the evidence is admissible as sustain-
ing the w i l l f u l  r e fu s a l of the defendants to con-
vey, indemnity against pecuniary consequences 
being demanded by them of third persons before 
the refusal. By its acceptance the defendants 
practically incapacitated themselves to convey 
and voluntarily agreed with third persons not to 
carry oiir the contract with Brown. It is also ad-
missible on the whole case, under the issue of 
fraudulent misrepresentation, as indicative of the 
fact that the refusal of Honiss, who alleged him-
self deceived in the negotiation out of which the 
contract grew, was not of his own notion, but was 
based on the instigation of third persons, who in-
demnified him against pecuniary consequences of 
refusal. This care to avoid any pecuniary con-
sequences of a denial of the contract is not con-
sistent with the fraudulent inception of the ne-
gotiation.

V I.

The twenty-fourth and twenty-fifth assignments 
of error are addressed to the refusal of the Trial 
Judge to specifically charge two certain requests 
of the defendants set forth in these assignments.

An examination of the charge will show that the 
propositions contained in these requests were sub-
stantially charged with only such limitations as 
were necessary to define “material” as applied to 
Brown’s change of purpose, if he was at all bound 
to notify the defendants of such change of pur-
pose. Exception was not taken to the language 
of the charge, but to the failure to charge specifi-
cally as requested.
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V II.

The nineteenth assignment of error is as follows:

“Because the said Justice at the said trial as 
aforesaid directed the jury to add interest to 
the amount of their verdict from the seven-
teenth day of October, 1901.”

October 17, 1901, was the day on which Brown 
tendered the money, $12,500, and demanded con-
veyance. The Court charged the jury (Record 
foot of p. 149): “I am requested to charge and I do 
tell you, that if you find for the plaintiff, that is, 
if you find that the market value exceeded the 
option price—you will give interest on the sum 
which you determine to be that excess from the 
17th day of October, 1901.” This was obviously 
correct and in exact compliance with the second 
request of the defendants (Record, p. 151, 1. 19). 
Following this was a direction, if the jury found 
agaiq.st the plaintiff on the subject of market price, 
and (at the top of p. 150) a couple of questions by 
a juror and answers by the Court as to interest* 
which with the context are perfectly clear and in 
no way misleading. I am unable to find in the 
charge either verbatim or in effect, the direction 
alleged in this assignment of error, and I am also 
unable to find any exception to the charge of the 
judge on this subject. The assignment, being 
without foundation on an exception, must be dis-
regarded.

The Court is reminded that this is a second 
writ of error in this case; that, on the record in 
the former trial, which resulted in a nominal ver-
dict for the plaintiff by direction of the Trial 
Judge, this Court declared without a dissenting 
voice, that the plaintiff was entitled to substantial 
damages for the loss of his bargain. On the re-



t r ia l  o rd e re d  b y  t h is  C o u rt, th e  p re s e n t  v e r d ic t  
h a s  b een  re n d e re d  as th e  m e a su re  o f  th e  p la in t i f f ’ s 
d a m a g e s  in  th e  lo ss  o f  th e  b a r g a in  se c u re d  b y  th e  
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J O H N  R . H A R D I N ,
O f  C o u n se l fo r  D e fe n d a n t- in -E rro r .
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B R I E F  F O R  P L A I N T I F F  IN E R R O R .

This is a contract action brought by William H. 
Brown during his lifetime, his widow and executrix 
having been substituted since his death, as plaintiff, 
to recover damages for the breach of a contract in 
the form of an option for the conveyance of land, 
which land belonged to John Honiss and Anna P. 
Ranney, and is situated in the northern part of the 
City of ¡Newark, near the Belleville line.

William H. Brown procured an option from John 
Honiss and S. H. Pennington, who signed as the 
attorney of Anna P. Ranney, on the 9th day of July, 
1901, for the purchase of the property bounded by 
Mount Prospect, Sylvan, Summer avenue and Second 
River, for the sum of twelve thousand five hundred 
dollars. Mr Brown represented to Mr. Honiss and 
to Mrs. Ranney’s attorney that he wished to purchase 
this property for a manufacturing site. He procured 
an extension of this option on the fourth day of 
September, .1901, which extension continued the op-
tion until the first day of December, 1901.

Ca r l e n e  K. Brown , E x e c u -

t r ix , &c.,
Defendant in Error, 

vs.
Jo h n  H o nis s , et al.,

Plaintiff in Error.

On Error to 
Essex Circuit 
Court.

F A C T S.
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Smallpox was quite prevalent in the City of Newark 
in the years 1900 and 1901 and the Board of Health 
of that City were looking to purchase a piece of 
property upon which to build an isolation hospital.

About the time of this extension, as appears in the 
testimony, Mr. Brown was approached by Dr. Herold, 
the President of the Board of Health of the City of 
Newark, and they opened up negotiations for the 
purchase of the property, upon which Mr. Brown had 
an option, by the Board of the Health of the City of 
Newark, and the special committee of the Board of 
Health, chosen to procure a location for the building 
of an isolation hospital, looked at the property. 
The committee subsequently delegated a few of their 
members to appear before the Common Council of 
the City of Newark and request the purchase of the 
property. The matter was done very secretly, in 
order that the public might not know of the property 
proposed to be selected. The Common Council of 
the City of Newark passed a resolution on the 12th 
day of September, 1901, purporting to appropriate 
the sum of seventeen thousand five hundred dollars 
to William H. Brown, for the purpose of purchasing 
the land covered by the option and directing that the 
amount appropriated should be charged to the “special 
real estate and almshouse account,” and provided 
that the purchase money should not be paid until a 
deed of conveyance, of the property purchased, should 
have been delivered to the auditor and approved by 
the law department, and specified that the land should 
be used for isolation hospital purposes.

Mr. Brown demanded a conveyance of this property 
covered by the option from Mr. Honiss and Mr. Pen-
nington ; Mr. Pennington refused, when tendered the 
sum of twelve thousand five hundred dollars, in cash, 
to deliver the deed stating that in speaking he refused 
on behalf of the defendant John Honiss. In his testi-
mony he says he made no direct refusal on behalf of 
Anna P. Ranney and testified that he had no author-
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ity to make a conveyance from her. There is no testi-
mony in the case, other than Mr. Pennington’s regard-
ing his agency. There is no doubt but that the refusal 
to convey the property covered by the option was 
because it was to be used for an isolation hospital. 
Mr. Honiss relied upon the representation of Mr. 
Brown that the property was to be used for manu-
facturing purposes.

It is for this refusal to convey and the alleged 
breach of the option contract that this action for 
damages is brought.

The defendant, in his pleas to the action, have 
set up in defense, besides the general issue, the mis-
representation of Brown as to the purpose for which 
the property was to be used and a third plea of no 
tender to the defendant Honiss. The plaintiff joined 
issue on these three pleas. This cause was first tried 
before Justice Swayze and a jury, on the 8th day of 
January, 1903, and in the lifetime of William H. 
Brown. It appeared in the case at that time that 
John Honiss was a married man; that no conveyance 
had ever been demanded of his wife and the trial 
Judge held that the defendant John Honiss could 
avail himself of his inability to make good title to the 
property by reason of his wife’s outstanding right of 
dower. The action is a contract action and the char-
acter of deed which the defendants were to give is 
not specified in the option. The court, at the trial, 
directed a verdict for the amount paid for the option, 
with interest. Under the case G e rb e rt v. T h e  T ru s -

tees, 30 Vroom, p. 160.
The case was brought before this court on writ of 

error, and was heard at the November Term, 1903, 
of this court, and a new trial directed, upon the 
ground that refusal of Honiss to convey the property 
to Brown was for a totally different reason than that 
of his inability to give a good title. The case was sent 
back to the Essex Circuit Court for re-trial and was 
tried before Judge Adams and a jury on the third day
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of November, 1904. The jury rendered a verdict in 
the plaintiff’s favor for the sum of five thousand nine 
hundred dollars, and it is for numerous errors, on the 
part of the trial judge, committed at this trial, as 
alleged by defendant, that this cause is brought 
to this court on writ of error.

PO IN TS.
The errors, as alleged, which were committed as 

shown by the assignment of errors are twenty-five in 
number, which resolve themselves into the following 
points to be considered.

1. The option and extension thereof should not 
have been admitted in this cause, because of the lack 
of proof as to the power and extent of Pennington’s 
agency, for Mrs. Ranney. She was not bound by it, 
and if she was not Honiss was not.

2. The trial judge should not have admitted oral 
testimony of William H. Brown of an alleged con-
tract to sell this property to the City of Newark.

3. The testimony of William H. Brown should not 
have been admitted on the trial as to the reason why 
the property in question was not conveyed to the City 
of Newark. The plaintiff was asked, on page 23, of 
the state of the case, as follows:

“Q Was the property conveyed to the City?
A It was not.
Q Why not?
A They refused to give me a deed.
Q Who refused to give you a deed?
A Mr. Pennington.
Q And nobody else?
A  Mr. Honiss—-well, Mr. Pennington acted 

for Mr. Honiss.”
4. There was admitted in evidence at the trial two 

resolutions of the Common Council of the City of 
Newark and also several minutes of the Board of 
Health. Objection was specifically made to the ad-
mission of these resolutions, which were, the appro-
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priating resolutions for the purchase of the property 
in question for the isolation hospital, and the resolu-
tion which rescinded the appropriating one.

The ground specified for the rejection of this evi-
dence was that the Common Council of the City of 
Newark had no authority to pass this resolution; there 
were specific acts to be complied with as directed by 
the act which gave the City of Newark authority to 
purchase property for an isolation hosppital, which 
specific acts were not complied with before the enact-
ment of this resolution. Further we charge that this 
resolution is not admissible as a contract between W il-
liam H. Brown and the City of Newark for the con-
veyance of this property, for the following reasons:

( a )  That the resolution was passed without 
authority.

( b ) That it is void under the Statute of Frauds, 
never having been officially communicated to Brown 
and accepted by him.

5. Defendant Brown made a statement to the ef-
fect that he had been told by Pennington that the 
defendants were indemnified against loss by reason 
of their refusal to convey the property under the 
option. This statement is not relevant or material 
and is grossly prejudicial to defendants’ case and was 
illegally admitted. (Case p. 33-34.)

6. The resolutions of the Board of Health, passed 
on the 17th day of May, 1900, should not have been 
admitted; they were not relevent or material. (Case 
p. 61.)

7. The trial judge erred in refusing, on the trial, 
to allow the defendant, John Honiss, to state why 
he asked William H. Brown what he was going to do 
with the property at the time he signed the option to 
convey to Brown. He was asked (see page 76 of the 
state of the case) “Why did you ask him (meaning 
Brown) what he was going to do with it?” (meaning 
the property.) Counsel for the plaintiff objected 
stating that the witness could not give the reason for
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his desiring to know the use to which the property 
was to be put, stating that it was opinions which he 
might have worked out since and under other con-
ditions. The Court held that it should be left to the 
court and jury upon the fact that he had requested 
to know the use to which the property was to be put, 
and that he could not state why he asked this question 
and stated that it would be impossible to contradict 
the answer, if given. Held that the testimony should 
be confined to overt acts and audible declarations. 
Left the court and jury to draw their own inferences, 
as to his reasons for asking the question.

8. Further error was committed on the part of the 
trial court in refusing to allow the defendant Honiss 
to testify as to his reliance upon the representations 
or statements made by Mr. Brown as to the proposed 
use of the property. He was asked by his counsel 
(see page 77, state of the case) the following question: 
“In making this option did you rely upon the repre-
sentation or statement made by Mr. Brown as to the 
use of the property?” Counsel for plaintiff objected. 
The Court held (page 78) that the witness would be 
testifying as to what was in his own mind on the 
subject and that there was no rule of evidence to 
warrant his so testifying.

9. The Court w7as not warranted in direct-
ing the jury to add interest to the sum which 
they should find the plaintiff entitled to, from 
the date of the refusal to pay plaintiff to 
the time they rendered their verdict. The damages 
are unliquidated, being the difference between the 
contract price and the market value. There not being 
any market value ascertainable with exactness, the 
plaintiff would not be entitled to interest, upon the 
amount of damages found to be due them, by the jury.

10. The trial judge erred in refusing to charge a 
request made by the defendants as set out in the 24th 
assignment of error. The request was to the effect
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that if the jury believed that Brown had represented 
the property to be used for manufacturing purposes 
and the purpose was afterwards changed and the 
change was material, it was Brown’s duty to' commu-
nicate the change to Honiss and a failure to do so 
would absolve Honiss from his obligation under the 
contract. This, it seems to us, is a proper direction 
to make to the jury in this cause. The judge refused 
this specific charge, and, in his charge, added 
a further requirement to those set out in the 
request, This further requirement was that the 
failure of Brown to notify Honiss of the change of 
purpose must be with a fraudulent intent. The action 
is upon contract and it is not necessary that the in-
tent should be fraudulent. (Case p. 146.)

11. Error was committed by the trial judge in re-
fusing to charge a request made by defendant’s coun-
sel that if Brown’s original statement was true and 
he changed his purpose, he was bound to notify the 
defendants of this change of purpose, if the change was 
material and the failure to do so relieved the defend-
ants. ( Case p. 153.)

12. Objection was made and error charged, to the 
admission of the resolution of the Common Council 
purporting to appropriate the money for the purchase 
of this property for the sum of seventeen thousand 
five hundred dollars, upon another ground. An excep-
tion was taken to the judge’s charge that this official 
action of the City of Newark could be taken into 
consideration by the jury as evidence of market value 
of the property which was covered by the option. Sev-
eral requests that the trial judge charge the jury 
that the resolutions of the Common Council were not 
evidence of market value were made and denied. It 
was upon the admission of any evidence which showed 
the price for which the City had attempted to purchase 
this property, that this case was most stubbornly 
defended, the defendants’ holding that the price
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which the City in their desire to purchase this prop- 
erty were willing to pay, had no reference to its 
market value. It was to be purchased for a 
special purpose and to satisfy a great need. That, as 
shown in the testimony, the intended purchase of the 
property was kept very secret. The City was evi-
dently willing to give a much larger amount for a 
piece of property for the purpose of an isolation hos-
pital, if it was sure of’ getting the property. The 
admission of this testimony and the directions of the 
trial judge in relation to it was not only harmful, 
but, as it appears from the verdict, it was fatal to the 
defendants’ case. The jury did not go any further 
into the consideration of the damages than to take 
the difference between the option price and the price 
mentioned in the resolution of the City Council of 
Newark, and add interest to that difference. We pro-
pose to show the court that this class of evidence has 
been universally excluded; that values of agreements 
to sell when unknown to the owner at the time of the 
option are not evidence of market value. That the 
rule in estimating market value is the testimony of 
experts, who deal in real estate in the immediate 
vicinity where the property is, who have known of 
the property and of its salability and worth. It is 
upon this point that we appeal to this court most 
strongly for the setting aside of this verdict and the 
granting of a new trial where only legal evidence of 
value may be admitted.

We have enumerated the legal objections we have 
raised in this case, and will take up their discussion 
in the order given.

1.

There is no legal evidence in this case that the 
option was binding upon Mrs. Ranney. Objection 
was made, on behalf of Mr. Honiss, to the admission 
in evidence of the option because it was not binding 
upon Mrs. Ranney. Pennington’s agency did not
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g o t o t h e e x t e n t of gi vi n g a w ri t t e n o p ti o n n o r  

di d i t i n cl u d e p o w e r t o gi v e a d e e d. T h e o nl y e vi-

d e n c e r el a ti v e t o t h e a g e n c y of M r. P e n ni n g t o n i s  

t h a t e vi d e n c e gi v e n b y hi m s elf. T e s ti m o n y s h o wi n g  

hi s a u t h o ri t y t o e x e c u t e t h e a g r e e m e n t of s al e o n b e-

h al f of M r s. R a n n e y i s t o b e f o u n d o n p a g e 4 of t h e  

c a s e:

“ D i r e c t e x a mi n ati o n-  of S. H. P e n ni n g t o n:

Q W h a t w a s y o u r a u t h o ri t y t o si g n t h o s e  

p a p e r s ?
A  M y a u t h o ri t y w a s a u t h o ri t y gi v e n m e b y t h e  

s e c o n d si g n a t o r y, M r s. R a n n e y.

B y M r. T e n E y c k.

Q A  li t tl e l o u d e r, pl e a s e, M r. P e n ni n g t o n.

A  I  w a s a u t h o ri z e d t o gi v e a n o p ti o n f o r t h e  

s al e of t h a t p r o p e r t y.

B y M r. H a r di n.

Q F o r t h e p ri c e m e n ti o n e d i n t h e o p ti o n ?

A  Y e s, f o r a p ri c e n o t l e s s t h a n t h a t.

Q W a s  t h e a u t h o ri t y w ri t t e n o r o r al ?

A  S o f a r a s I  c a n s a y a t t hi s p r e s e n t ti m e,,  

i t w a s o r al; i t m a y p o s si bl y h a v e b e e n c o n t ai n e d 

i n a l e t t e r, b u t I  c a n n o t s a y d efi ni t el y. ”

A n d o n p a g e 6 w h e r e af t e r t e s tif yi n g a b o u t a t e n d e r  

of $ 1 2, 5 0 0 t o hi m M r. P e n ni n g t o n t e s tifi e s t o t h e f ol-

l o wi n g q u e s ti o n:
“ Q W a s  t h e r e q u e s t f o r a c o n v e y a n c e c o m pli e d  

wi t h ?
A  I k n o w o f n o c o n v e y a n c e h a vi n g b e e n m a d e.  

I h a d n o p o w e r- of- att o r n e y t o e x e c u t e s u c h a  

■ p a p e r.”
A n d al s o M r. P e n ni n g t o n t e s tifi e s o n p a g e 4 8:

“ Q M r. P e n ni n g t o n, h a d y o u a n y a u t h o ri t y t o  

e x e c u t e a d e e d f o r t hi s p r o p e r t y ?

A  I  s t a t e d y e s t e r d a y t h a t I  h a d n o t.

Q W ell, y o u c a n a n s w e r t h a t, M r. P e n ni n g-

t o n ?



10

A  As I stated here yesterday, I had no power 
of attorney to make a deed.”

Authority to give an option for a sale would not 
give him power to execute a written agreement. In 
the case of Milne v. Kleb, 17 Stewart, page 378, Vice 
Chancellor Van Fleet held that, although an agent 
might bo authorized by .parol to enter into a written 
contract for his principal to convey land, the simple 
parol authority to sell, would not authorize the agent 
to bind his principal by a written contract ; that he 
was a special agent and could only act in strict pur-
suance of this authority. The same principle was 
also announced by the Court of Appeals in the case of 
Lindsley & others vs. Kejim & others, 19 Dickinson, 
418. Statement made by the Vice Chancellor in Milne 
v. Kleb, bears out this contention very strongly; he 
says: page 381,—

“But suppose it be admitted that the defendant 
gave the agent just the authority which the agent 
says he did, the question, which this state of facts 
would present for decision, would be, had the 
agent authority to bind the defendant by a written 
contract? He was a special agent, constituted 
to do a specific act— to negotiate a sale, or to find 
a purchaser who was willing to purchase on the 
terms specified. The rule with regard to such 
agents is settled. Their acts do not bind their 
principals unless they pursue their authority 
strictly, and those who deal with them 
are chargeable with notice of the extent of their 
authority. Cooley v. Perrine, 12 Vr. 322; S. C. 
on error, 13 Vr. 623. The rule is general, that a 
purchaser, buying of an agent, must, at his 
peril, satisfy himself as to the extent, of the 
agent’s authority. He may also refuse to buy 
until the agent produces such evidence of author-
ity as to leave no doubt of its extent. In this case 
no claim is made that express authority had been 
given to the agent to make or sign a written 
contract for his principal.”

See also Tyrrell v. O’ Connor, 56 N. J. Eq. p. 448.
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If this option was not binding on Mrs. Ranney, 
John Honiss is not chargeable for failure to deliver 
a deed. He only owned a one half interest in the prop-
erty; no demand was ever made upon him for a 
deed for his one half interest. His plea of non-tender 
sets up a good defense.

S u gd en  on  V en d o rs , Yol. 1, page 366.
C h it ty  on  C o n tra c ts , 13 Ed. by Lilly, page 333.
P o o le  v. H i l l ,  6 M. & W. Ex. 833-8.
S try k e r  vs. V a n d e rb ilt , 3 Dutch. 68-72.

Under the case of G e rb e rt v. Trustees  (30 Vr. 160), 
Honiss could not be held liable under such circum-
stances for any damages for loss of Brown’s bargain, 
either on account of difference in market value or 
profits on a resale.

The former judgment entered in this case for 
$25, entered by the court’s direction, was reversed on 
appeal because it was considered that the mere fact 
that Mr. Honiss’s wife had an inchoate dower right 
would not excuse him from making conveyance, as 
there was no evidence that she would not have signed 
the deed and he had not put his refusal to convey on 
that ground.

It is our opinion that this court, deciding this case, 
when it was before it, after the first trial, did not 
consider that the action in this case is for breach of 
contract and that the reason for the refusal is of no 
moment. The case of B a in  vs. F o th e r g i l l decided in 
the English House of Lords, 43 Law Journal, N. S. 
Common Law, 245, Law Rep. 7 House of Lords, page 
158, holds that the proper action to be brought for 
recovery of damages for the wilful failure to convey 
is that of deceit, but, however, as we have said, the 
case of the failure of Mrs. Ranney to be bound pre-
sents an entirely different question that that of the 
outstanding right of dower of Mr. Honiss’s wife. We 
think that the Gerbert case would certainly apply 
if this court rules that Mrs. Ranney was not bound
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by the agreement and Honiss would be absolved in 
this contract action, whatever his reasons were for 
refusal to convey.

2 and 3.

The questions raised in this exception will not re-
quire any special discussion or citing of authorities. 
The objection, of course, is that the testimony is not 
the proper testimony to give, but the contract to sell, 
if there was a legal and valid one, should be the evi-
dence. The objection goes virtually to the question 
as to whether or not it is the best evidence.

4.

Error is assigned in this cause because the trial 
court admitted in evidence a resolution of the Common 
Council of the City of Newark, passed September 12, 
1901, and approved September 13, 1901, which resolu-
tion purported to appropriate seventeen thousand five 
hundred dollars ($17,500) to William H. Brown for 
the purpose of purchasing the land covereddiy the op-
tion, for an isolation hospital.

One of the objections to the admission of this reso-
lution which was made at the trial was that in order 
to render it admissible the authority to p j^  it must 
be shown.

The trial court admitted it upon the ground that 
there is enough presumption of regularity in the pro-
ceeding and the passage of this resolution to warrant 
its admission as evidence as to the market value of the 
property, for which it was passed to purchase.

The law under which the City of Newark could con-
struct an isolation hospital is Chapter 132 of the Laws 
of 1900 (p. 321). The first section of the act provides:

“1. Whenever the board of health of any city of 
this state shall by resolution, passed by the votes of a 
majority of the members thereof, declare that it is 
necessary to establish and maintain in and for said
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city a hospital which shall be devoted exclusively to 
the treatment and relief of persons suffering from 
contagious and infectious diseases, and setting forth 
the estimated cost thereof, a copy of such resolution 
certified under the hands of the president or chairman 
and secretary or clerk of such board or body shall be 
forthwith transmitted to the common council, board 
of aldermen or other board having charge and control 
of the finances of such city and thereupon such finan-
cial board by resolution shall make an appropriation 
or appropriations, as hereinafter mentioned.”

It will thus be seen that the common council or fi-
nancial body of the city derives its power to pass the 
resolution admitted in evidence in this case upon its 
having presented to it a resolution of the board of 
health passed by the votes of a majority of the mem-
bers of it, declaring the necessity of establishing a 
hospital for the treatment of contagious diseases and 
setting forth the cost, a copy of which resolution cer-
tified under the hands of the president or chairman 
and secretary or clerk shall be forthwith transmitted 
to it upon its passage by the board of health.

The plaintiff in this cause did not introduce any 
evidence to show the authority of the common council 
to pass the resolution. The defendant called David
D. Chandler, the secretary of the Board of Health, 
and from the examination of him discovered the offi-
cial action that had been taken by the Board of Health.

This official action did not warrant the Common 
Council to proceed to pass this resolution under the 
statute.

The act was first brought up in the Board of Health 
by the following statement read by the Secretary of 
the Board of Health (see page 90, State of the Case). 
The President “invited” Dr. Zeh to occupy the chair, 
and he then read an act of the Legislature entitled 
“An Act to authorize and provide for the establish-
ment and maintenance of hospitals for contagious dis-
eases in cities of this State.” Moved and seconded

Nsw Jersey State Library
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that a committee of three members be appointed to 
prepare the necessary resolution and lay the m atter 
before the Common Council.

A n  amendment was made and seconded that the 
President be one of the committee. Amendment car-
ried.

The motion as amended was then carried.
Dr. Zeh appointed Drs. Herold, Disbrow and 

Becker.”
The next resolution (page 91 , State of the Case) ig 

as follow s:
“ Moved and seconded, that the board ask for an ap-

propriation of $100,000 for the purpose of buying the 
necessary land and building thereon an isolation hos-
p ita l.”

Another resolution (page 91 , S tate of the Case).
The H ealth Officer stated that the letter which he 

had w ritten in response to the motion instructing him 
to w rite and request an appropriation of $100,000 
from the Finance Committee of the Common Council 
for the purpose of purchasing land and erecting 
thereon a contagious disease hospital was not sent by 
him as he had been advised that it would be irregular 
to do so.

The President gave a fu ll statement of the m atter 
which he said should be left to the Special Committee 
to go before the Finance Committee of the Common 
Council.

“ Moved and seconded that the Committee on Con-
tagious Disease H ospital be given enlarged powers 
so that they can get an option on property and have 
power to select a site and have plans prepared for a 
contagious disease hospital and that Commissioner 
G ay be added to the committee.”

P age 92 , S tate of the C a se : “ Moved and seconded 
that the motion instructing the secretary to w rite to 
the Finance Committee of the Common Council and 
request an appropriation of $100,000 for the purpose 
of erecting a contagious disease hospital be reconsid-
ered.”
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Carried. On motion the m atter was laid on the 
table.

There were three other statements in regard to this 
m atter in the minutes to be found in the State of the 
Case (page 9 2 ). They do not disclose any proper ac-
tion, and it is practically  admitted by the secretary 
of the Board of H ealth that there is still a motion to 
request an appropriation laid on the table.

It w ill thus be seen from the foregoing, that the 
resolution of the Common Council of the C ity  of N ew -
ark appropriating the seventeen thousand five hun-
dred ( | 17 ,50 0 ) dollars to purchase property in ques-
tion was passed w ithout proper authority by the city. 
Leaving out the question of the inadm issibility of this 
resolution by reason of its not being a criterion of 
market value, it  is still inadm issible by reason of the 
irregularity  as above set forth. The city  had no power 
to pay $17,500  to W illiam  H. Brow n upon the strength 
of this resolution, and it was error in the tria l judge 
to overrule the defendants’ request .

There is further error along this line in that the 
trial judge refused at defendants request (see excep-
tion p. 15 2 ) to charge the ju ry  that this resolution 
was no evidence of a re-sale and that it  did not amount 
to a sale.

This court would probably consider unsound the 
proposition that the resolution is not admissible until 
all prelim inary steps necessary to its  va lid ity  have 
been proved, but another and far different question is 
raised here. The defendant objects to this resolution 
and still goes further-than objecting. He shows to 
the court that the resolution was irregular and w ith-
out force. I t  then, if  not before, became the duty of 
the tria l judge to w ithdraw  from the ju ry  the con-
sideration of this resolution.

The question of the inadm issibility of an ordinance 
without proper proof of its va lid ity  and force has been 
passed upon in courts of Illinois.

Chicago & Alton  Ry. Co. vs. itlncjle, 76 111. 317 .
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The court in this case held that in a suit against a 
railw ay company to recover for the k illin g  of an 
anim al w ithin the lim its of an incorporated town, on 
the ground of an alleged violation of an ordinance of 
the town, by the company, in running its trains at a 
prohibited rate of speed, it  is indispensable to a re-
covery that the p lain tiff should prove that the ordi-
nance was in force at the time of the alleged accident. 
There the objection was as to the proper publication 
of the ordinance.

Scott vs. The People,  89 111. 195 .

This case held that where the ordinance in question 
w as objected to as incompetent evidence it devolved 
upon the defendant, The People, to show or offer to 
show that the town had authority to pass it. M unici-
pal corporations exercise only delegated and limited 
powers, and in the absence of express statutory pro-
visions to that effect courts are authorized to indulge 
in no presum ptions in favor o f the valid ity  of their 
ordinance. I f  in conform ity w ith  the express or neces-
sarily  implied granting in the charter they are valid, 
otherwise not.

A gain  the courts of Illinois in the case of the City  
of A lton  vs. H artford Fire. Ins. Co., 72 111. 328 , held, 
that an ordinance should be excluded unless the com-
petency of the city which passed it is shown when such 
ordinance is objected to. This was an action for a 
penalty, under an ordinance, against a fire insurance 
company, and the court held in a suit brought by a city  
to recover a penalty for the violation of a city  ordi-
nance, it is proper to exclude the ordinance when of-
fered in evidence, unless the p lain tiff shows or offers 
to show that the city  had authority to pass the ordi-
nance. A nd if  such evidence is not offered and there 
is no evidence except the ordinance itself, it is proper 
for the court to exclude it.

There are two New Jersey cases, recently decided, 
which we think decide against the adm issibility in 
evidence of this resolution. They are, the case of the



Mayor and Common Council of Jersey City  against 
The Town of Harrison and others, 58 A t. Rep., page 
100 , decided by the Supreme C ourt June 18 , 1904 , and 
the case of N iles  against the Board of Education of 
W est Hoboken, 70 N. J. Law , page 1 . The Jersey C ity  
case holds that the contract of a m unicipality and 
other corporations stand on the same footing as those 
of natural persons; that a resolution for the purpose 
of a w ater supply in order to be binding on the muni-
cipality  under the statute of frauds must not only be 
passed, but it m ust be communicated to the other 
party  by the direction of the town and m ust be ac-
cepted in order to constitute a contract, unless com-
municated to the other party  in pursuance of a proper 
resolution so ordaining the whole m atter is inter sese.

The resolution of the Common Council of N ew ark 
of September 12 , 1901 , did not direct that it be com-
m unicated to Brow n, nor was it ever officially commu-
nicated to him, so as to be binding under this case.

The N iles case held that a valid  contract could not 
be entered into by a m unicipality after a resolution 
appropriating money for said contract, unless the 
provisions of the law  authorizing the improvement are 
strictly  carried out. The strict provisions of the law  
authorizing the isolation hospital, as we have hereto-
fore shown, were not strictly  carried out.

The resolution was certainly not a sale; it was not 
evidence of a re-sale. The tria l judge should have 
charged the defendants’ request that it was not evi-
dence of a re-sale. He should have also charged that 
it was not evidence of m arket value. It seems plain 
that in this case the most this resolution could be 
is an offer to purchase. The courts have, 
time and time again, held that the market value of 
property cannot be proved by offers and that these 
offers are inadmissible tow ard proving the value.

: See cases cited under the discussion of damages at 
the end of this brief.
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5 .

P la in tiff on his direct exam ination stated after te ll-
ing about the tender of the $12,000  to Pennington that 
Pennington had told him previously, that is before 
the form al tender, that “ they” had a bonded indem nity 
against a ll pecuniary loss. This last statement was 
objected to by defendants’ counsel and the court stated 
they thought though the evidence in relation to the 
bond was not responsive, it was otherwise permissible 
and that he would not compel p la in tiff’s counsel to 
put another question for that reason. P la in tiff ’s 
counsel then asked, “ D id he tell you from whom the 
bond of indemnity was given?” and defendant replied, 
“ I don’t know whether he did or whether Mr. Honiss 
did. One of them told me, I understand, that it  was 
Mr. Snyder, Mr. H eller and Mr. T iffany had given the 
bond. D efendants’ counsel objected that this testi-
mony was incompetent,’ and further objected to the 
testimony upon the ground that the p lain tiff had no 
right to show that any bond of indem nity had been 
taken by defendants. The tria l judge overruled this 
objection and allowed the testim ony to stand upon the 
ground that it  was a declaration by either one of the 
parties or his attorney in reference to the subject m at-
ter of the controversy.

The fact that the defendants were indemnified from 
loss by reason of their refusal to convey is not m aterial 
to the issue in this cause. W hat difference does it 
make what actuated the defendants in their refusal if  
such refusal was unconditional and w ilful. That its 
admission was harm ful to defendants’ case cannot be 
denied. The issue, as we understand it, that is now 
presented, i s : did John Honiss refuse to convey when 
he had the ability  to convey, and it was incumbent 
upon him to convey by reason of being bound by his 
agreement? W hat difference can it make if  the de-
fendants were indemnified from loss by their refusal? 
W as the bond given for the p la in tiff’s benefit? Did 
W illiam  H. Brown have any interest in it? Can its



existence have any bearing on the defendants’ testi-
mony? No, it is entirely collateral to the issue. The 
tria l judge, as has been said, adm itted it  as a declara-
tion by one of the parties or his attorney, in reference 
to the subject m atter of the controversy. Not being 
pertinent to the issue, it  is not admissible on that 
ground. This court has passed upon the rule of evi-
dence relating to declaration by parties regarding 
the subject m atter of the suit in the case of M cBlam  
v. Edgar, 65 N. J. Law, 637-8 , but there is nothing in 
that case which would w arrant the admission of a 
statement of one of the parties to the suit regarding a 
collateral matter.

The question of adm itting proof of the indemnifica-
tion of the defendant from loss by the suit has been 
before this court before in the case of Day  v. Donohue, 
62 N. J. L., 380-383 .

The case in question was a damage suit and defend-
ant on cross-examination was asked if  he was insured 
against loss if  the verdict went against him. Justice 
Garrison, in his opinion, says:

“ It is not necessary to m aintain the broad 
proposition that a p lain tiff who sues for personal 
injuries has an unqualified right to show that the 
defendant is insured against losses of that sort.”

The ground, according to Justice Garrison, on 
which the testim ony is admissible is that it m ight re-
late to the degree of care that an employee would ex-
ercise. He is required to exercise a certain degree of 
care, and in that case the. question certainly has a 
bearing on the degree of care a master would exercise. 
The point that the p lain tiff wished to make is that 
being insured against loss the master is liable to be 
less careful because he w ill not be subjected to loss 
by reason of his lack of care. Justice V an Syckle and 
Judge Depue dissented from the opinion of the co u rt; 
they considered the testimony entirely irrelevant. 
They did not consider there was any exception which 
would allow  the admission of testimony like this.
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W e do not doubt that the court is w ith them in the 
general proposition in relation to this class of evi-
dence. I t  is only when it  has a p articu lar relevancy 
by reason of its liab ility  to control the defendant’s 
degree of care that it  is admissible.

in  the present case, the testimony did not tend to 
establish any fact which the plaintiff below was bound 
to prove, nor did it  discredit the evidence of the de-
fendant, or im pair its value. This action is a  simple 
breach of contract; action and motive are not the 
prom inent features. I t  seems to us that it was en-
tirely  irrelevant and as can be p lain ly  seen m aterially 
harm ful to defendants’ case before the jury.

I t  has another bad feature; it  is brought out by 
the p lain tiff in his own testimony. He makes his own 
evidence instead of proving it  by the agent.

6.
The objections to the admission of the resolutions 

of the Board of H ealth passed on the 17th day of May, 
1900 , above referred to, on the ground that they were 
not relevant or m aterial, are covered by our discus-
sion as to the adm issibility of the resolutions of the 
Common Council. I f  resolutions of the Common Coun-
cil were not admissible these certainly were not.

7 .

We have assigned as error the refusal of the tria l 
judge, at the tria l, to allow  John n on iss to state why 
he asked W illiam  H. Brow n what he was going to do 
w ith the property at the time he signed the option to 
convey to Brown. H is testimony regarding this sub-
ject is to be found on page 76 of the State of the Case. 
The court held in refusing to allow  him to testify  that 
it should be left to the court and ju ry  upon the fact 
that he had requested to know the use to which the 
property was to be put.

It seems to us that Mr. Honiss should be allowed to 
testify  to the reason why he asked regarding the use to 
which the property was to be put. In order for him
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to set up this misrepresentation he must show that it 
was a material misrepresentation and that it was 
relied upon by him. His answer to this question would 
certainly show the materiality of the representation.
It would show his reliance upon it. His answer, if he 
had been permitted to testify, would have been that 
he did not wish a nuisance or anything that would tend 
to lessen the value of the surrounding property put 
upon it.

We think that this would be the only evidence on 
this line; there is no other evidence which we could 
produce. It would have been the province of the trial 
judge in his charge to comment upon the reliability of 
Honiss’s testimony in this regard; to instruct the jury 
as to the reliance to be placed upon it, by reason of the 
fact that it could not be contradicted; that it was 
something which was in his mind and which no one 
else could know.

We think that the objection to his testimony goes 
entirely to the reliance upon it and the weight to be 
given to it. It is admissible for what it is worth, and 
it certainly goes to uphold the plea of misrepresenta-
tion. The denial of the trial judge in allowing him to 
so testify precluded him from vindicating himself to 
the jury for his refusal to comply with the option.

8 .
The error which has been heretofore alleged relating 

to . the testimony excluded of Honiss, regarding his 
reason for asking Brown what he was going to do 
with the property is very much the same as the error 
we charge in the trial judge’s refusal to allow Honiss 
to testify as to his reliance upon the representation 
or statements made by Brown as to the proposed use 
of the property. His testimony in this regard can be 
found on page 77 of the State of the Case. The objec-
tion as ruled by the court to his testifying to bis reli-
ance upon the representation was that he would be 
testifying to what was in his own mind. What was m 
the witness’s mind at the time when he entered into 
this option he has a right to testify to. (See M o n c re if f  
on fra u d  and m is rep resen ta tion , page 101.)
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It was necessary in order to support the plea of 
misrepresentation that Honiss should prove that he 
relied on the misrepresentation. Why should he not 
testify to it? Why should he not be allowed to tell the 
jury that he relied upon it? The jury are the judges 
of the weight to be given to this testimony under the 
instruction of the trial judge; but Honiss should cer-
tainly have the right to say to the jury that he relied 
upon his representation. If he does not have the right 
he does not have the right to set up misrepresentation.

These last two exceptions raise the same point of 
law, which has been discussed in several of the states.

Chief Justice Christiancy, in the Supreme Court of 
Michigan, passed upon a similar question, denied by 
the trial judge, in the case of B eebe  v. K n a p p , 28 
Mich. Rep., 54-65.

This was a deceit action, and he says:
“We see no ground for the fourth assignment 

of error in allowing the plaintiff to testify that 
he relied upon and believed the representations 
to be true. This was a vital point in the case; 
the evidence was, therefore, clearly relevant, and 
no one could know as well as himself whether he 
relied upon and believed the representation.”

This character of question has also been upheld in 
the case of M a n n  v. T a y lo r  (Ebersole), 78 la. Re-
ports, 359.

This was another action of fraud. The court says, 
on page 359, in regard to motives :

“There is no more striking illustration of the 
rule than in cases where it is necessary to prove 
motives, or the reasons which prompt one to act, 
when, these motives or reasons are to be estab-
lished in his own behalf. The motives or reasons 
may exist, but without the possibility of proof, 
except by such direct testimony. The point under 
discussion may be a forcible instance, it is a 
question of what induced the plaintiff to make 
the contract. Who can know? Or what particu-
lar facts would show it? Or, perhaps, better, who 
could know, or what particular facts would show,
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how some particular statement or fact in the tran-
saction affected his conduct? Where such facts 
become material, it is proper for the party to state 
them directly. The case of W a ts o n  v. C heshire, 
18 Iowa, 202, in principle, supports this rule.”

P r id h a m  v. W e d d in g to n , 74 Texas, 354; 12 S. W. 

Rep., 49.
The court in this case held:
Where defendant, in an action on a promissory 

note, given for stock in an insolvent corporation, al-
leged that the agents of the payee falsely represented 
such corporation as solvent and in good financial con-
dition, and that, confiding in the truth of these state-
ments, he made and delivered said note, it was not er-
ror to permit him to state that he would not have pur-
chased the stock but for the representations made to

iiin. The court says:
“The first assignment of error is: ‘The court 

erred in permitting the defendant Weddmgton 
to state, over the objections of the plaintiff, tha 
he would not have purchased the stock had not the 
representations been made to him because sue 
statement was a conclusion, and permitted the 
defendant to decide one of the most important 
issues in the case.’ We do not think the statement 
a mere conclusion, but rather the terse statement 
of a fact, which was peculiarly within the knowl-
edge of the witness. What particular influence 
acts upon the mind of an individual to induce him 
to perform a particular act is known to him 
alone until disclosed by his declarations and con-
duct. If there has been no such disclosure, then 
not only the best evidence, but the only source o 
information on the subject, is the testimony of 
the party himself. This testimony, we think, 
would be none the less admissible if there was 
also proof of declarations and acts inconsistent 
with it The whole evidence should go to the jury, 
to be ¿onsidered by them in deciding the issue 
as any other question of fact. The assignment is 
not well taken.”

Thorn  v. Helmer, 2 Keyes, 27.
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The New York Court of Appeals in this case held 
in an action for fraudulent misrepresentation, that a 
party’s belief in such representation is one of fact to 
be proved and that the plaintiff’s own testimony di-
rectly upon the point may be received and the weight 
to be attached to it is a question for the jury.

The question in this case which was asked and ob-
jected to was as follows: “Did you believe the repre-
sentations so made to you by the defendant?” The 
witness answering under objection said that he did 
believe them, and the court held the ruling was not 
erroneous and held that the case of Seymour v. W il-
son, 14 N. Y., 567, was decisive upon the point.

The court further said that the impracticability of 
contradicting a witness when he is allowed to testify 
to the operation of his own mind forms no objection 
to the admissibility of such testimony. It is to be re-
ceived and the weight to be given to it is a question 
for the jury. See also

N ixon  v. M cKinney, 105 N. C., 23; 11 S. E., 154-6.
Angel v. Pickard, 61 Mich., 561;
Clazer v. Mason, 24 Mo. App., 321;
Clark v. Marshall, 62 N. H., 498;
Commonwealth, to the use of Bentzel v. Ju liu s  34 

Atl., p. 21.
1 his case holds that the rule, that the unexpressed 

intent in the mind of one signing a paper cannot bind 
the other party, does not prevent the signer from tes-
tifying that certain false and fraudulent representa-
tions were what induced her to sign.

W eaver v. Cone, 34 Atl., 553;
Wharton on Evidence, Sec. 482;
Bradner on Evidence, 390.
It would seem from the way the courts of this coun-

try have looked upon this character of questions that 
they are admissible.

They are not conclusions but are statements of fact 
which are peculiarly within the knowledge of the wit-
ness.
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The denial of the right to ask them is prejudicial 
error, and we think this point alone is sufficient to 
warrant a new trial in this cause.

9.

I N T E R E S T  O N  D A M A G E S .

The court specifically directed the jury to add in-
terest to the damages for the number of years from the 
time the contract was not fulfilled, up to the date 
the jury should render their verdict.

We find but one case in New Jersey which has 
directly passed upon the question of the allowance 
of interest in the recovery of unliquidated damages.

That case is S p ee r v. V an  O r  den, reported in 3 N.
J. L., 232.
The court says in a three line opinion:

“Without deciding how far the master of a 
negro is liable for his tortuous acts, interest on 
uncertain and unascertained damages cannot be 
recovered.”

The courts of New York State have lately rendered 
several decisions upon this point which, if this court 
adopt, would require the setting aside of this judg-
ment on the ground that the jury assessed interest in 
their damages.

The damages in this case were certainly unliqui-
dated. There was no special market value of this 
property in question which could be computed or
ascertained to a definite sum.

G ra y  v. O e n tra l R . R . o f  N . J . 15 ( N. Y. 483.
This was an action to recover from the defendants 

damages for the breach of a contract to buy a steam-
boat. Plaintiffs had judgment upon the verdict of the 
jury which awarded interest upon the sums in which 
the plaintiffs were found to have been damaged.

The court held:
“In actions to recover unliquidated damages 

for breach of contract, unless the means are 
accessible to the party sought to be charged of 
ascertaining, by computation or otherwise, the
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amount to which the plaintiff is entitled, the 
thfe plaintiff may not be allowed interest on 
the amount of damages found, and the submission 
to the jury of the question as to such allowance 
is error.”

“In actions to recover unliquidated damages 
for breach of contract to buy personal property, 
the access of the defendant to means of computa-
tion of damage, as a basis of a right in the plain-
tiff to recover interest, may be established by 
proof of the existence of a market value, as dis-
tinguished from the actual value, of the property; 
and the recovery of interest is defeated by the 
absence of satisfactory proof of market value.”

The court held further: That a steamboat had no 
ascertainable market value upon which to compute 
interest.

This case was followed in New York State by 
8 loan  v. B a ird , 162 N. Y. 327. This was an action 
which greatly resembles the present case. It was a 
breach of contract to convey certain lands and the 
factories and fixtures on the lands.

The defendant instead of conveying it according to 
contract conveyed it to some other person and this 
action was brought to recover damages for the fail-
ure to convey. The court followed the case of G ra y  
v. C e n tra l R . R . Co. o f  N . J . and held:

“Any actions to recover unliquidated damages 
for the breach of an executory contract to con-
vey property, interest is not allowable unless 
there is an established market value of the prop-
erty or means accessible to the party sought to 
be charged of ascertaining by computation or 
otherwise the amount to which the plaintiff is 
entitled.”

And the court held— That in this case the value 
could not be computed so that the defendant could 
not ascertain upon what sum to pay interest. ,

These two cases are followed by the case of E x c e l-

s io r  T e r ra  G o tta  Co. v. D u d le y  8 . H a rd e , 181 N. Y. 11. 
Which holds

“While the old common-law rule has been modified, 
which required that a demand should be liquidated,
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or its amount ascertained, before interest could be 
allowed, the extent of its modification is that if the 
amount due is capable of being ascertained by mere 
computation, the allowance of interest is proper.

Where the court, upon the trial of an action to 
foreclose a mechanic’s lien, found that there were 
defects in the work done and delay in performance, 
allowed a certain sum upon the defendant’s counter-
claim for damages caused thereby, disallSowed the 
plaintiff’s claim for extra work and then directed 
judgment in his favor with interest for the difference 
between the payment called for by the contract and 
the amount allowed upon defendant’s counterclaim, 
the allowance of interest is erroneous for the reason 
that the contract price was subject to a reduction for 
damages, incapable of being ascertained as to amount 
and the claim for extra work was in dispute.”

The New York rule has been followed in the U. S. 
Cir. Court of Appeals in the case of S tephen s  vs. 
P h o e n ix  B r id g e  C o., 139 Fed. Rep. 248.

This was an action upon a building contract. The 
action was brought to recover the reasonable value 
of materials and labor furnished by the -plaintiff for 
a viaduct which the defendants were erecting for the 
city of New York, upon a written contract between 
them, and the city.

The court held in this case that notwithstanding 
the greater liberality of the more recent adjudica-
tions in allowing interest by way of damages or with-
holding the payment of money justly owing against 
the delinquent party, none to which we have been 
cited go to the length of allowing it in a case like the 
present. The sum owing from the defendants to the 
plaintiff was uncertain and unascertainable by com-
putation, at the time of the commencement of the 
action.

The case refers to several New York cases 
cited along this point.



We refer you also to the cases cited in Vol. 29 of 
the Century Digest under title of Interest;, pars. 35-40, 
particularly par. 35.

See also Jon es  on  D a n g e r , Vol. 2, sec. 1286.
Interest may, in many cases, be allowed in actions 

to recover damages for breach of contract. But it 
has been decided that interest cannot be allowed on 
unliquidated damages awarded in such actions, unless 
they are such as might have been easily ascertained 
and computed at the time of the breach, from the facts 
then known to exist.

(See case cited in Notes.)

It seems to us that although it may have been the 
practice of the trial courts in this State to direct 
juries to award interest after ascertaining damages 
and those damages are unliquidated, that this court 
when the matter is now placed before it, will not hesi-
tate to decide otherwise.

The damages in this case were certainly unliqui-
dated and unascertainable.

We can plainly see how interest should be directed 
to be added in an action for the failure to deliver 
stocks. In that case there is a market value which 
is ascertainable. There is a market price for stocks 
every day but in the present case this property was 
not actively treated in there was no value which 
could be ascertained, as can be plainly shown by the 
testimony of the experts in this case.

We do not think that the defendant should be held 
liable for interest in a sum which he could not cal-
culate and ascertain.

10.
The trial judge erred in his refusal to charge the 

seventh request of the defendant. The request v7as 
in these words

“If the jury believe that at the time Honiss gave 
the option, Brow n represented that the property was 
to be used for manufacturing purposes, and Brown 
afterwards changed his purpose and proposed to use
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it for a materially different purpose, it was his duty 
to communicate such change to Honiss, and his fail-
ure to do so absolved HonisS from all obligation to 
execute a deed in pursuance of the option. Brown 
was thereafter entitled only to a return of the $25 
paid with interest.”

His charge in reference to this point is to be found 
on page 146 of the printed case. The trial judge 
there charges the jury in reference to the materiality 
of the change of purpose as to the use that the prop-
erty covered by-the option was to be put. That is, 
the change from that of a factory site to an isolation 
hospital site. But the judge did not charge the jury 
that if they found the change of purpose was mate-
rial then the failure of Brown to communicate it to 
Honiss absolved Honiss from his obligation to de-
liver a deed. That is, of course, providing the jury 
found this change of purpose material.

The judge charged the jury as follows (bottom of 
page 146) :

“That no such disclosure was made is an admitted 
fact in the case, and if you find that it should have 
been made and that the failure to make it was due to 
a fraudulent intent to deeeive the owners, then your 
verdict should he for the defendants.

The judge here adds the requisite that the failure 
of Brown to notify Honiss of the change of the pro-
posed use must be with a fraudulent intent.

We maintain that if the change of purpose was 
material regardless of the question as to whether or 
not it was with a fraudulent intent, it excused Honiss 
from executing a deed.

The request to charge which is here charged to be 
ground of error contained all the necessary facts to 
entitle the defendant to rescind the contract, if these 
facts the jury found to be true, and the court in 
adding that a fraudulent intent to deceive the o\\ ner 
must be proved, required the jury to find a further
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fact which was not necessary to entitle the defendant 
to rescind and therefore erred.

S n y d er v. F in le y , 1 N. J. Law 92, holds that a false 
assertion or representation by which another is in-
duced to contract is fraudulent though believed to, be 
true. And the Chief Justice says in his opinion,

“Whoever positively and generally makes a 
false assertion as an inducement for another to 
contract with him and succeeds on that ground 
is guilty of fraud which vacates the contract. It 
must be as represented or it is fraudulent. A  
man who does so assert ought to suffer. He 
must answer for the truth.”

“The case of Sir Crisp Gascoigne is full of this. 
I do not say that Finley was guilty of wilful dis-
honesty. It seems from M. Shares’ evidence 
that he might have thought Harris solvent; but 
he made an assertion of a matter of fact, which 
the jury have found was false; and then as to 
the legal operation, his belief of it one way or 
the other is of no consequence.”

This case seems to settle the point that the fraudu-
lent intent is not necessary to be proved in order to 
rescind the contract.

See M o n c re if f  on  F ra u d s  and M is re p re s e n ta tio n , 
p, 310, 317 and p. 321.

“When one party to a contract has made a rep-
resentation which is calculated to deceive the 
other party and induce him to contract, he is 
bound to disclose the truth, if he is or becomes 
aware of it before the completion of the contract. 
There is a duty to speak in any of the following three 
cases:

1. Where the representation was true when it was 
made, but to the knowledge of the person making it 
becomes false before it has been conclusively acted on.

2. Where the representation was made in good faith, 
but was in fact false; and the person making it dis-
covers the truth before it has been acted upon.

3. Where the person making the representation 
knew it to be false when it was made.
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On such communication the deceived party is en-
titled to avoid if he pleases.” (Moncrieff p. 321-2.)

Traill v. Baring  (1864), 4 D. J. & S., 329.
Reynell v. Spy re, 1 D. M. & G. 660-709.
K err on Franld and M istake (1st Am. Ed.) 67.
14 Am. & Eng. Enc. of Law  (2d Ed.), p. 102, Par. H.

“As was shown in a previous section a person 
who makes a false representation in good faith, 
believing at the time that it is true, is guilty of 
fraud if he afterwards ascertains that it is false 
and fails to correct his statement, providing 
he acquires knowledge of its falsity before the 
contract is consummated.” (See cases cited.)

Page 103, Par. B.
“If a representation has been made with actual 

knowledge of its falsity, or with what the law re-
gards as equivalent to actual knowledge, an in-
tention that it should be acted upon and should 
deceive will be presumed.” (Cases cited.)

Where the misrepresentation is set up as a defense 
in an action on the contract a different case is pre-
sented than in a tort action for deceit.

The New Jersey case of Kennedy  v. M cKay , 43 N. J.
L. 288, was an action for deceit on the ground of mis-
representation of the agents of one of the defendants 
in regard to some stock. The agents were sued with 
the principal and the court after finding that the 
principal was innocent as to the misrepresentation of 
his agents, at the end of the case intimates that a 
rescission of the contract might be had in the proper 
action and says, speaking of the defendant principal 
(page 292) : “By bringing his action in its present 
form the plaintiff has given up all idea of rescission 
of the contract of sale, and the consequence is that 
according to the doctrine of the cases cited, he must 
connect the name of the last named defendant (the 
principal) with the fraud by which the sale was 
effected, if he would obtain judgment against him.” 

Cowley v. Sm yth, 46 N. J. L. 380.
This is a well considered decision on an action 

for deceit. The court held that the intent to deceive



32

must be proved in action for deceit and after review-
ing the English cases, cites the words of Park, B .—

“We entirely dissent, because we are of the 
opinion that, in d ep en d en tly  o f  c o n tra c t , no one 
can be made responsible for a misrepresentation 
unless it be fraudulently made.”

The court goes so far in this case as to say (page 
388); in action for deceit:

“The sc ien te r as well as the falsehood being 
proved, proof of the fraudulent intent is regarded 
as conclusive. Evidence that the defendant in-
tended no fraud will not be received, and the jury 
will be instructed to find for the plaintiff, though 
they should be of opinion that the defendant was 
not instigated by a corrupt motive of gain for 
himself, or by a malicious motive of injury to 
the plaintiff.”

The case of B e ck e r v. A tch a son , 70 N. J. L. 157, 
sets out clearly the difference in proof between action 
in tort for deceit and action on contract.

So it will appear that even in actions for deceit, 
although the intent is one of the elements necessary 
to make out a case, if the misrepresentation is ma-
terial and is relied on and is a matter peculiarly with-
in the knowledge of the party making the representa-
tion and it is false to his knowledge, evidence tending 
to show lack of corrupt or malicious motive will not 
be admitted, the intent is presumed. Much more so 
would this rule apply in a contract action where the 
defendant set up the recission of a contract on the 
ground of a false representation made, which repre-
sentation was particularly within the knowledge of 
the party making it and was relied on by the party 
to whom it was made. The court certainly would 
not admit evidence of lack of corrupt or malicious 
motive in an action to compel a completion of the 
contract or for the recovery of damages for the failure 
to complete.

The rule of law is well settled that a material mis-
representation of one of the facts which induces a 
party to enter into a contract if untrue, and especially
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so if to the knowledge of the party making it, is a 
ground for the rescission of the contract.

T h a t  the misrepresentation of the purpose to which 
the property is to be put is a representation of fact 
has been decided by the case of Fdyington  v. Fitzm au- 
rice, 29 Chy. Div., 479. ( 1885.. )

The defendant issued a prospectus for the purpose 
of raising money on debentures, the declared object of 
the loan being to complete buildings, buy vans, and 
horses, and develop trade, while the true object was to 
pay off pressing liabilities.

Cotton, L . J . , agreed that the statement in the pro-
spectus “was one of intention, but it is nevertheless a 
statement of fact, and i f  it could not be fairly stated 
that the object of the issue of the debentures were 
those which were, stated in the prospectus, the défend-
ants were stating a fact which was not true.

Bowen,1L. J.7 added : “There must be a misstatement 
of an existing fact, hut the state of a man’s mind is as 
much a fact as the state of his digestion.

It was pointed out that the intention of the directors 

in that c a s e  was most material.
“The view that a representation of intention 

is a representation of fact, is tacitly acted on in 
every transaction of life. The person who buys 
on credit represents impliedly at least that he in-
tends to pay, and if it can be proved that when he 
buys he does not intend to pay there is a case of 
fraudulent misrepresentation.”

The case of Cannon  v. Berry, 15 C. B. (6 JF. Scott.) 
597, is also a case of proposed intention, and is one 
which would apply to the case before the court.

It will be seen that the trial judge in requiring the 
jury to find, besides the materiality of the misrepre-
sentation and . the reliance upon it by the defendant, 
the further fact that the failure to disclose the change 
of the proposed use (which is to the same effect as a 
new false misrepresentation, as can be seen by the 
eases previously, cited), must be due to a fraudulent 
intent to deceive the owners, required the defendants
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gravést The ruling of the trial judge on these ques-
tions and the admitting of the evidence of damage 
proposed by the plaintiff were vital to the case of the 
defendant. . Those admissions were so prejudicial to 
the defendant’s case that a verdict followed in con-
formity with this particular evidence objected to by 
the. defendant.

\Ve refer to the admission in evidence of thé resolu-
tion of the Common Council of the City of Newark 
which purported to appropriate $17,500 for the pur-
chase of the property covered by the option in this 
case. 7 7  ~7 . / 7

The admission in evidence óf this resolution is to 
be found at page 27 of the case. Thé trial judge re-
fused to charge in reference to this resolution as re-
quested by defendant and thé requests are to be found 
on pages 151-152 of the case' Exceptions were taken 
to the requests to charge and to the admission in evi-
dence of the resolution. * ; l

The principal ground to these objections is that this 
resolution or the testi in on y in regard to it is not evi- 
dencè of market value.

The rule of damages has beem established in fhis 
case as the difference between the price the property 
covered by the option would „bring in the open market 
at the time of the refusal to convey, and the price fixed 
in the option, namely;3 $12,500.

The plaintiff in'order to establish her damages must 
prove the market value to be in excess of $12,500, and 
must prove this markét value by competent and legal 

’ èvidencé.
ï s  this resolution òf the Common Council appropri-

a tin g  $17,500 for the purchase of the property covered 
by the option to be used for the'erection of a “ pest 
house/’  evidence 'of market' value? :

We think notV
It is at most an offer and offers are not evidence 

of market value. Offers ate not admitted in evidence 
because of several reasons.

In the first place, to admit them is to deny to the



defendant the right of cross examination. Defendant 
is not given an opportunity to find out from the per-
son making the offer as to why? he made it, his good 
faith in making it̂  his judgment and knowledge of val-
ues, His experience and ability, to. judge of values or 
whether the offer was made in reference to the mar-
ket value or to supply a particular need or to gratify 
a fancy. Defendant cannot inquire into the good faith 
of the offer*

The testimony is certainly inadmissible as hearsay. 
It is a statement of what some person or persons will 
give for a piece of property, if they are legally, able to. 
They are not present to tell what influenced their 
minds in making the price. They are not present to 
tell how they made up the figures of $17,500. They are 
not present to qualify themselves and tell. o f. their 
knowledge of real estate and their ability to pass upon 
values.

The plaintiff undoubtedly relies to sustain the evi-
dence of the official action of the City of Newark as 
evidence of damage, upon the case of E n g e l v. F it c h , 
reported in L. R. 3 Q. B. page ¿114 and afterwards in 
the Exeh. Chambers in L. R. 4 Q. B. 659.

The facts in the case of E n g e l v. F it c h  were these :

The defendant sold by auction to. the plaintiff a 
lease to a house and the particulars of the sale stated 
that; possession would be given on completion of the 
purchase. . The plaintiff resold at an advance to a 
third party and when requiring possession of the 
plaintiff if appeared that'the mortgagor was in posses-
sion and refused to give it up. The defendants were 
in a position to oust the mortgagor by ejectment, but 
they refused to complète the sale on the ground of ex-
pense, and the court held that the plaintiff could re-
cover damages, for the. loss of his bargain and that the 
measure of damage was the profit which it was shown 
he could have made on a re-sale
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In this case the actual damages proven were the 
loss of the re-sale. No evidence of market value was 
introduced.

The court of Q. B. held that they thought that 
this case was not within the exception of 
failure of title on the part of the owner and that the 
contract to re-sell the lease was good evidence of its 
market value, which must be proved by ascertaining 
what it would probably fetch.

The court further said:
“And I also agree with the observations of his 

Lordship as to the damages upon the re-sale being 
within the rule in H a d ley  v. B axend a le . At any 
rate in this particular case the defendants have 
made default not because of the state of their 
title but because of the improvident contract 
to deliver possession.”

In the lower court counsel for the owners raised 
the point that the damages sought to be recovered 
were too remote when tested by the rule established 
in H a d ley  v. B axend a le , and the court said (page 
334):

“We think that this objection also fails. The 
purchase of real property sold by auction for the 
purpose of re-sale is a matter of every day occur- 

* rence; and the possibility of a re-sale cannot be 
taken to be beyond the contemplation of the 
parties to such contract. In all of the cases on 
this subject which have come before the court 
this objection if well founded would have been a 
conclusive answer to the claim for damages, but 
none of them was taken.”

This court in its opinion in this case taken up 
from the former trial (which opinion is to be found 
in 70 N. J. L. 260) cites the case of E n g e l v. F itc h  

(on page 264) and says: “There is no allegation of 
any disability in the seller to convey but a refusal to 
convey for a totally inadequate reason, and in such 
case the plaintiff is entitled to recover for the loss of 
his bargain.”

The court that cites E n g e l v. F itc h .
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We do not think that this court in citing this case 
meant to say that proof of a re-sale is evidence of 
market value— it simply meant to say that the plain-
tiff was entitled to substantial damages. The case 
of Engel v. F itch  has been decidedly overruled by the 
case of Bain  v. F  other gill, L. R. 7 H. L. 158, and we 
do not think that this court will follow the rule laid 
down in Engel v. F itch  after it has been overruled 
by the English House of Lords in so well considered 
a case as B ain  v. Fothergill.

Ld. Chelmsford in Bain  v. Fothergill says in refer-
ence to Engel v. F itch  :

“In a more recent case of Engel v. F itch , Law 
Rep. 3 Q. B. 314, in error, 4 Id. 659, to which I 
shall presently have occasion more particularly 
to refer, Lord Chief Justice Cockburn, in an elab-
orate judgment, expressed Ms opinion that the 
case of Flureau  v. Thornhill was unsatisfactory, 
and gave his sanction to Lord Chief Justice Ab-
bott’s doubt as to the soundness of the decision in 
that case.

There is, perhaps, some difficulty in ascertain-
ing the exact grounds of the judgment in Flureau  
v. Thornhill;  but, in addition to those which have 
been previously assigned, it seems to me that the 
following considerations may be suggested as in 
some degree supporting the correctness of the 
decision: ‘The fancied goodness of the bargain,’ 
must be a matter of a purely speculative charac-
ter, and in most cases would probably be very 
difficult to determine, in consequence of the con-
flicting opinions likely to be formed upon the 
subject; and even if it could be proved to have 
been a beneficial purchase, the loss of the pecuni-
ary advantage to be derived from the re-sale ap-
pears to me to be a consequence too remote from 
the breach of the contract. I am aware that in 
E ngel v. F itch , where, after the contract and 
before the breach of it, the purchaser contracted 
for a re-sale at an advance of £105, the Court of 
Queen’s Bench and the Court of Exchequer 
Chamber, though pressed with the decision in 
Hadley  v. B  a.vend ale, 9 Ëx. 341, held that ‘if an
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increase in value lias taken place between the con-
tract and the breach, such an increase may have 
been taken to have been in contemplation of the 
parties within the meaning of that case.  ̂ But 
it must be borne in mind that this question as 
to damages depends, as Baron Alderson said, in 
Hadley  v. Baxendale, upon what ‘may reasonably 
be supposed to have been in the contemplation 
of both  parties at the time they made the contract, 
as the probable result of the breach of it.’ ’

“Now, although the purchaser in Engel v. F itch , when 
he entered into the contract, may have contemplated 
a re-sale at an advance, it is not at all likely that the 
loss of this profit should have occurred to the vendor 
as the probable result of the breach of his contract. 
The judges were no doubt influenced by the fact of the 
profitable re-sale having actually taken place, and 
were, in consequence, drawn aside from considering 
what must have been in the minds of both parties at 
the precise time when they made the contract.

But in the case of Engel v. F itch  the Court of 
Queen’s Bench, Law Rep. 3 Q. B. 314, and afterwards 
the Exchequer Chamber, Law Rep. 4 Q. B. 659, 664, 
proceeded expressly on the cases of H opkins  v. Graze- 
brook and Robinson  v. Harman, the Chief Baron quot-
ing the very words of the Lord Chief Justice, and re-
lying on these cases. In that case the mortgagees of 
a house sold it by auction to the plaintiff, the particu-
lars of sale stating that possession would be given 
on completion of the purchase. The purchaser re-
sold the house at an advance in the price to a person 
who wanted it for immediate occupation. The mort-
gagor refused to give up the possession. The mort-
gagee could have ousted him by ejectment, but re-
fused to do so on the ground of the expense. The 
purchaser brought an action upon the contract of 
sale, and it was held that as the breach of contract 
arose not from inability of the defendants to make a 
good title, but from their refusal'to take the necess- 
sary steps to give the plaintiff possession pursuant
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to the contract, he could recover not only the deposit 
and the expenses of investigating the title, but dam-
ages for the loss of his bargain; and that the measure 
of such damages was the profit which it was shown 
he would have made upon a re-sale. I t  was after 
this decision in Engel v. F itch  that the 'plaintiffs in  er-
ror declined to argue the present case in the Exchequer  
Chamber, as the authorities on the subject could only 
be freely reviewed by a higher tribunal. The case 
therefore comes to your Lordship’s House without 
the advantage of the opinions of the learned judges 
of that court.”

The court in the ease of Bain  v. Fothergill further 
goes on to say, that it deems it the universal rule that 
the damages to be recovered upon the breach of a con-
tract for the sale of real estate must be taken to be 
without exception that the purchaser cannot recover 
damages beyond the expenses he has incurred and his 
deposit .money by an action for breach of contract; he 
can only obtain other damages by action for deceit.

This is a contention which we urged before this 
court upon the argument of thm case after the former 
trial.

The court in its opinion did not distinguish between 
actions on contract and actions for deceit, but simply 
held that damages for the loss of the bargain could be 
recovered.

In the case of Engel s .  F itch , the plaintiffs proved 
a re-sale. In the present case a re-sale is not claimed. 
The court in its charge says (page 147 of the State of 
the Case) in speaking of market value: “You may also 
consider the evidence afforded by the official action of 
the Board of Health and Common Council.”

The court charged on page 148 at the plaintiffs’ re-
quest, that “in ascertaining the market value of the 
premises described in the option the jury may consider 
the official action of the Board of Health and the Com-
mon Council.”
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In discussing the admissibility of the resolution of 
the Common Council we have, we think, plainly shown 
this court that there could be no charge of a re-sale 
to the City of Newark of this property.

The only ground of admissibility which the plain-
tiffs may claim is that it shows evidence of market 
value. This immediately brings it back to the class 
of offers.

The New Jersey case of Skirm  v. H illiker, 37 Vr., 
410, although a personal property case, should thor-
oughly dispose of the contention in the case of Engel 
v. Fitch.

The court can readily see from this case that the 
rule of the Supreme Court of this State is that an offer 
is absolutely no evidence of value. In that case, the 
only evidence of damage before the trial court was an 
offer to purchase, and the verdict was the difference 
between the offer and the option price. The court held 
that the market value had not been proven and there-
fore no damages, and made the rule for a new trial 
absolute. The court in that case cites the leading case 
of Hadley v. Baxendale, and we cannot see how the 
defendant could be bound in anyway by the offer of the 
Common Council under the rule of Hadley  v. Baxen-
dale which has been so thoroughly approved in this 
state.

See also Masterton v. Mayor of Brooklyn, 7 Hill, 62, 
and the cases cited in the report of the case in Beale’s 
Cases on Damages, page 463.

W olcott v. Mount, 7 Vr., 262;
Clair v. May, 6 Adol. & Ellis, 519.
As we have before said, the only evidence of market 

value in this case is the evidence of the experts called 
to prove the value of the property.

We have carefully reviewed the cases throughout 
the United States relating to evidence of offers to 
prove market value, and they seem to have been uni-
versally held to be inadmissible.
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The case of K e l le r  v. P a in e , 34 Hun. (N. Y .), 177, 
shows the reasons for not admitting offers.

The court said:
“It has been intimated in some cases that offers 

are some evidence of value, but it is a class of evi-
dence which it is safer to reject than to receive. 
Its value depends, upon too many circumstances. 
If evidence of offers is to be received it will be 
important to know whether the offer was made in 
good faith, by a man of good judgment acquainted 
with the value of the article and of sufficient abil-
ity to pay; also whether the offer was cash for 
credit in exchange and whether mad^ with refer- 

, ence to the market value of the articles or to sup-
ply a particular need or to gratify a fancy. Pri-
vate offers can be multiplied to an extent for the 
purpose of a cause and the bad faith in which 
they were made would be difficult to prove. The 
reception of effect of private offers to sell or pur-
chase stands upon an entirely different footing 
from the evidence of actual sales between individ-
uals or by public auction and also upon a differ-
ent footing from bids made at auction sales.”

Y o u n g  v. A tw o o d , 5 Hun., 234.
“The reception of this class of evidence would 

multiply the issues upon questions of damages to 
an extent not to be tolerated by courts aiming to 
practically administer justice between litigants.” 

Ross v. M a n h a tta n  E l.  R . C o., e t a i., N. Y. Supp. 
Yol. 8, 495 (p. 496).

“The other exceptions relied on by defendant 
is to the denial of a motion to strike out a part 
of the answer to a question put to a real estate 
expert, as to what was the market value of plain-
tiff’s premises at any time since 1883, and prior 
to the construction of the defendant’s structure. 
The witness answered that that property was val-
ued at one time as high as $30,000, and he had 
submitted an offer to Mr. Ross of $30,000. Plain-
tiff moved to strike out the portion of the answer 
stating that he had submitted an offer of $30,000 
which motion was denied. That this testimony 
was incompetent to prove a value is clear, but the 
evidence as to the value of the property was com-
petent ; and this was simply a remark of the wit-
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ness, as a basis for forming bis judgment. While 
it would not have been error to have excluded the 
testimony, we do not think that it was incompe-
tent, in the connection in which it was given, or 
that the testimony in any way affected the result. 
On the whole case, we think that there are no ex-
ceptions that require a reversal of the judgment; 
and it should therefore be affirmed, with costs.”

The case which bears very strongly upon the point 
in this case is the case of K e ite l,  e t als. v. Z im m e rm a n , 

43 N. Y. Supp., 676 and 678.
This was an action brought by the vendee of a con-

tract of sale of realty against the vendor to recover the 
deposit paid by him upon the making of the contract 
of sale, and also to recover the fee for searches made 
upon the property to be purchased.

The vendee refused to take the property upon the 
ground of the defectiveness of its title and about five 
defects are named. The vendor, who was the defend-
ant, asked for affirmative relief alleging that the title 
offered was merchantable, and also alleged that after 
the refusal to purchase by the vendee he had sold the 
property to a third party for $700 less than the con-
tract price, and he claimed that he should be reim-
bursed the $700 lost.

The court held the true measure of damages to be 
as follows:

“The true measure of damages against the ven-
dee in default of such a contract is the difference 
between the price fixed in the contract and the 
value at the time fixed for delivering the deed, 
“and cites 1 Sedgwick Measure, of Damages, 7 
Ed., 382, 383, and other cases, and then says: 
“Of this there is no proof other than that he fur-
nished by the subsequent sale by private compact 
without notice to the plaintiff s, and the price real-
ized being the result of negotiations with which 
they had nothing to do, a proper measure of re-
covery is not established as against them.”

The case of V a n  B ro c ld e n  y. S m ea llie , 19 N. Y. 
Supp., 788, is a case similar to the one before the court. 
The court in this case distinguishes between public
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sales by order of court and at auction from private 
sales.

This was an action brought by the vendor of a con-
tract of sale of real property against the vendee to 
recover for the breach of the contract by the vendee, 
by reason of his refusal to take the property which he 
had agreed to.

The plaintiff claimed the difference between the 
contract price and the price at which he had sold the 
property, after notifying the defendant that he would 
make a sale to private persons. The plaintiff insisted 
upon his claim at the trial, but the court held that the 
rule of damages was the difference between the con-
tract price and the actual value of the property, and 
also held that the mere fact that the plaintiff had no-
tified the defendant that he proposed to sell the prop-
erty at private sale and charge him with the difference 
did not bind the defendant.

In the case the plaintiff did not ask to go to the 
jury on the question of value, nor did he claim that 
the amount received on the re-sale was evidence of the 
value to be submitted to the jury. And the court in 
discussing this case says:

“The cases cited by appellant, decided by courts 
•of 'this state, are not similar. P o l le n  v. L e R o y , 
30 N. Y., 549, was a case of the sale of personal 
property, but in that case the rule of damages 
was stated to be the difference between the con-
tract price and the real value of the property. It 
was held that a fair public sale, in the absence 
of other evidence, was competent evidence of 
value. But in this case, as we have seen, the 
plaintiff did not claim that the price for which 
he sold the property was evidence of its value, or 
ask to go to the jury on that question. The case 
of M il le r  v. C o lly e r, 36 Barb., 250, was that of a 
judicial sale under a decree in equity; and the 
court held that the purchaser could, by order of 
the court, be compelled to complete the sale or 
that the court could, upon his failure, order a re-
sale and compel him to pay the deficiency, he hav-
ing by signing the memoranda of sale submitted
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himself to the jurisdiction of the court. I doubt 
whether the doctrine stated in Bowser v. Cessna, 
62 Pa. St., 148, is in all regards sustained by the 
decisions of the courts of this state. But in that 
case the rule of damages is stated to be the differ- 

, ence between the contract price and the market 
value of the property at the time of the breach. 
That case assumes that the price brought on the 
re-sale is evidence of the market value, but it 
holds that the sale must be a public one, not, as 
in this case, private. In Griswold v. Babin, 51
N. H., 171, also cited by appellant, the court re-
marks : ‘The plaintiff having sold the land at pri-
vate sale, he cannot claim that the price obtained 
was the true value. There was no evidence, ex-
cept that offered by defendant, as to the re-sale, 
and as above stated, plaintiff did not ask to have 
that question submitted to the jury.’ ”

Another thoroughly discussed case is that of Lewis 
v. Lee, 15 Indiana, 499.

The facts in this case are the reverse of those in the 
case before the court. Here the purchaser, Lewis, 
notified Lee, the seller, that he would not pay for the 
property he had agreed to buy. Lee after the time set 
for the transfer had passed brought suit for damages 
against Lewis for his breach of the contract.

Lewis attempted to introduce evidence of offers to 
purchase made to Lee by third parties shortly after 
Lewis’s breach. The trial court excluded these offers. 
And on appeal in this case the court said:

“We think the court did not err in this. The 
action which Lee had elected to bring was one 
for damages, not for specific performance; and, 
on failure of Lewis to comply with his contract, 
he became liable to Lee for the damage he would 
sustain in consequence of the breach. This would 
be showm by the difference in value, then, of the 
land from "the contract price. Men who made 
offers could have been called as witnesses to swear 
to value; but a man is not bound, necessarily, 
j)y offers he makes. Suppose  Lewis had gone 
for a specific performance, what would have been 
the amount of his recovery? Wfiy, the amount 
of the debt and interest; to be enforced, first,
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by a sale of the land, and secondly, by exe-
cution against Lewis for the balance. This is 
fust equivalent to a sale for the best price without 
judicial proceedings, and the holding of the origi-
nal defaulting purchaser for the deficiency. So 
on a sale, not executed, of personal property, the 
difference between the original price and that 
obtained upon re-sale, may be the measure of 
damages. I t  is the general value; not what some 
man might give, in  a case of real estate, for pur-
poses of a slaughter house, or we know not what 
other offensive purpose. So, it must be a cash 
in hand value. The seller would not be bound , to 
take the hazard of another breach.”

The case of M uller  v. Railway Co., 23 Pae. Rep. 265, 
holds in condemnation proceedings that the owner 
cannot show offers received for the property.

The case of Parker  v. C ity of Seattle  (Sup. Ct. of 
Washington, 1894), 35 Pac. 594, held that in an ac-
tion against the City for injuries to property caused 
by the negligent grading of the street in front thereof, 
evidence as to the amount offered to plaintiff for the 
land before the grading is inadmissible to prove its 
value.

Scott ( J )  said :
“The first point raised is with reference to 

proof admitted relating to the value of the premi-
ses which were damaged. .The plaintiff was al-
lowed to testify, over the objection of the defend-
ant, that a man from Portland had offered him 
$14,000 for said property. The respondent con-
tends that the testimony was inadmissible, al-
though he admits that the majority of the courts 
of the various states have held otherwise. Some 
cases are cited by the respondent as favoring his 
contention, but none of them go to the extent that 
it would be necessary to go to sustain the admis-
sion of this testimony and we are clearly of the 
opinion that its admission is erroneous.”

The court cites H ine  v. Railway Co. (132 N. Y. 
477).

“And it is further contended by the respondent 
that, if the court committed error in this particu-
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lar the testimony was not prejudicial to the de-
fendant on the ground that it is apparent that the 
jury attached no weight to it. But we think that 
the record fails to show this, and consequently its 
admission was harmful error.”

Chief Judge Parker delivered an able opinion in 
the New York Court of Appeals in the case of f c  
v. M a n h a tta n  R . C o., 132 N. Y. 477; 30 N. E. 985; 
15 L. R. Ann. 591, he says:

“The relief sought by the plaintiff rendered it 
important that he should show the market value 
of the premises in controversy prior to the build-
ing of defendants’ railroad. Part of the evidence 
introduced for that purpose consisted of his own 
testimony, to the effect that he had received cer-
tain offers for the property. We agree with the 
general term that the court erred in receiving it. 
It must be borne in mind that we are not con-
sidering the admissibility of an offer made in 
an open market, such as the Produce Exchange, 
for an article of recognized uniform character, 
constantly bought and sold in the market, and 
having a place in the daily reports of prices 
current, such as No. 1 wheat or corn, but that 
of and unaccepted offer for a piece of real estate, 
having a market value, it is true, but one not 
generally known in the market or to the public. 
Such market value may be shown by the testi-
mony of competent witnessess, but not by an 
offer. In the first place, the evidence adduced 
in this case is objectionable, because it places 
before the court or jury an absent person’s 
declaration or opinion as to value, while depriv-
ing the adverse party of the benefit of cross-ex-
amination. The highest value at which an offer 
standing alone, can bo estimated is that it repre-
sents the opinion of him who makes it as to the 
worth of the property. Nevertheless the asser-
tion that he offered to part with his money might 
give to such hearsay opinion more weight with 
a jury than an opinion given by a witness before 
them, not thus supported. While, notwithstand-
ing his opinion was backed by a promise to pay 
money, which was not enforceable, he may not 
have been competent in a legal sense, to express
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an opinion on the subject. If he was, other rea-
sons may have prompted the offer than an expec-
tation of actually becoming the purchaser, or of 
obtaining it at its market value. But we pass to 
the objection that, in such a case as we have 
under consideration, offers may not be proven 
even by the party making them. The gen-
eral term of the fourth department had the 
question before it in K eller  v. Peine, 34 
Hun., 167, 177. And in discussing the ques-
tion the court said: (He here quotes the ex-
tract of the opinion in that case we have quoted.) 
The reasons thus assigned in support of the de-
cision made we fully approve. That decision has 
been followed in Leale v. M etropolitan Elev. R . 
Co., 61 Hun. 613; Lamrenee v. M etropolitan  
Elev. R. Co., 15 Daly, 502. The proposition has 
been asserted in Ross V. Manhattan E l. R. Co., 29 
X. y . S. R. 517; Kwh v. M etropolitan Elev. R. 
Co., 31 N. Y. S. R, 406. * * * * While we
agree with the general term in the view ex-
pressed touching the question so far considered, 
we cannot indorse the position taken that a re-
versal should not be had because such testimony 
did not affect the result. We do not see how 
this court can ascertain or determine what weight 
it had. The question of value was sharply con-
tested, and, if we cannot say that this testimony 
did not influence the decision of the court, the 
appellant is entitled to have its admission de-
clared to constitute reversible error. The pre-
sumption necessarily arises from the situation 
presented by the evidence and the decision of the 
court that the evidence was considered, and it is 
strengthened by the fact that the trial court, after 
passing on the admissibility of the testimony, 
and listening to the answer of the witness, asked 
the plaintiff how long before the building of the 
road the offer of $55,000 was made.’*’

The case of Lamrenee v. M etropolitan E l. Ry. Co.,
N. Y. Supp., Vol. 8, 327, (which case was cited by 
Chief Judge Parker in Hine case), was decided by 
Larremore ( C. J .), who says:

“The printed case discloses one error which 
is fatal to the judgment appealed from. A wit-
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ness, who is a real estate agent, and, as such, has 
had charge of the renting of the premises to 
which this action relates for many years, was 
allowed, against defendants’ objection, to tes-
tify as follows: Question. Did you receive, in 
1872, an offer of purchase of 80 Amity Street? 
Answer. After the property fell into my hands, 
the property next door was bought. A man came 
to my office half a dozen times. He sent me let-
ters, and finally came to see me personally, want-
ing to buy the property, and very anxious to buy.
I did receive an affer of $16,500. ' Then I offered 
for $17,500, and then they asked for $16,000.
* * *? There is evidence that the premises at
present are worth but $15,000, and that immedi-
ately after the building of the elevated road they 
were worth but $13,000. The testimony above 
quoted, therefore, bore very cogently upon the 
question of deterioration in value of the property, 
and although the trial was by the court, and noK 
before a jury, it would be impossible for us to 
say that the finding and assessment of damages 
was not in some degree influenced by it. In 
K eller  v. Paine, 34 Hun. 167, Judge Follett used 
the following language, of which we approve: 

The court here quotes the extract of this case 
we here give. In our judgment, the reasons given 
by Judge Follett for holding evidence of 
private offers incompetent upon the ques-
tion of value are conclusive, and it is unneces-
sary for us to attempt to add anything to what 
he has said. It is proper, however, to observe 
that this question has been raised in the courts 
of several sister states, and that there is a very 
general concurrence in the conclusion we have 
reached. W hitney  v. Thacker, 117 Mass. 523; 
Wood v. Insurance  Co. 126 Mass. 316; Fow ler v. 
Commissioners, 6 Allen, 92; W atson  v. Railway 
Co., 57 Wis. 332,15 N. W. Rep. 468; Railroad Co. 
v. Ryan, 64 Miss. 399; Railroad Co. v. Orr, 8 
Kan. 419.”

It will be well to note that in this last case ( Law-
rence v Metropolitan Kiev. R ’y Co.) the Court of Ap-
peals held that the admission of an offer bore so very 
cogently upon the question of value of property that a
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trial judge trying a case without a jury could not pos-
sibly avoid being in some degree influenced in his find-
ing and assessment of damages by considering this 
offer.

The case of the Minnesota B e lt Line Ry. Co. v. 
Clueke, 48 N. W., 194, holds that upon the question 
of damages for the appropriation of land in condemna-
tion proceedings, “evidence of the prices previously 
offered the land owner of the land is inadmissible; and 
error in receiving it will be presumed to be prejudi-
cial unless it is reasonably clear from the whole case 
that the finding or verdict could not have been influ-
enced by it.

It will be plainly seen that in the case before the 
court the jury were influenced by the admission of this 
evidence/’

The court in Atkinson  v. Chicago & N. W. Ry. Co., 
67 N. W. Rep., 703, holds that on issues involving the 
question of the Value of land testimony as to offers 
received for the land is incompetent.

“The evidence as to what, the plaintiff had been 
previously offered for his lands, so injured, or any 
part of them, per acre, was not competent on the 
question of damages.

Evidence of actual bona fide sales of like lands 
similarly situated might ¡be properly received, 
especially, on cross examination, but not mere 
offers, even for the identical lands. W atson  v. 
Railway Co., 57 Wis., 332, 350, 351; 15, 468. 
Transfer Co. v. Clueke, 45 Minn., 463, 48 N. W., 
194. The evidence thus received was presump-
tively prejudicial. The question of damages was 
much controverted, and we cannot say, from the 
entire case, that it is reasonably clear that the 
verdict was not affected by this evidence. For 
this reason there must be a new trial.”

City of Santa Anna  v. H arlin, 34 Pac., 224. 
( Sup. Ct. of California.)

The case of Dady  v. Condit, 58 N. E. Rep., 900-903 
(Sup. Ct. of Illinois), is a case covering the points 
presented in this case and is one which has been very
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thoroughly considered, and we take the liberty to 
recommend its perusal at length.

It holds:
“In an action for damages for breach Of 

a contract to convey land, an instruction that the 
market value of land is the highest price which it 
will bring in the market, regardless of the causes 
which contribute to its value, was erroneous, since 
land, on favorable terms, and under peculiar cir- 

* cumstances, may bring more in the market than 
its fair cash value.” *

The criticism of the trial judge by the court in this 
case iu reference to his charge regarding the damages 
might well apply to the trial judge in the case before 
the court.

The court should not have admitted this evidence 
objected to in this case because the price fixed in the of-
ficial action of the Common Council was a price for 
property to be used for special and extraordinary 
circumstances.

An offer to prove the value of real estate was con-
sidered in this state by this court in the case of M ont-
clair R. R. Co. v. Benson, 7 VT., 557-558. In that case, 
the property was wanted for a special purpose and 
although the proof related to an offer of property ad-
joining the property in question, the court said at
page 558:

“The evidence overruled would have introduced 
other collateral issues and if admitted would have 
entitled the plaintiff to show that the adjoining 
owner was under some pressure to sell or that 
there were some circumstances which influenced 
him to offer his property below its actual worth.” 

This question was considered in the case of Tedens 
v Sanitary D istrict of Chicago, 36 N. E. Rep., 1033- 
1036.

The case was a condemnation case and the charge 
of the trial court in reference to estimating market 
value was followed by the Supreme Court of Illinois. 
The charge wras:

“The sixth instruction in substance directed 
the jury that they were not to consider the price
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that property would sell for under special or ex-
traordinary circumstances.”

The principle announced was approved in Brotvn v. 
R ’y Co., 121 111., 600 ; 1.8-N. E., 283, and we see no rea-
son for changing the rule declared.

The case of Brown  v. Calmet River R ’y Co., 18 N.
E., 283 (111.), holds, in reference to an instruction 
given by the court at the trial at the instance of the 
petitioner, as follows:

“The jury are instructed that, in considering 
the compensation to be paid to the defendant for 
the land about to be taken, they are to fix the 
actual cash market value of the land taken; and 
that they are further instructed that they are not 
to consider the price at which the property would 
sell for under special or extraordinary circum-
stances, but its fair cash market value, if sold 
in the market under ordinary circumstances for 
cash, and not on time, and assuming that the own-
ers are willing to sell, and the purchaser is willing 
to buy.”

It is objected that this introduces a condition and 
qualification as to the measure of the compensation to 
be allowed, not warranted by authority or reason, in 
that it draws a distinction between the market value 
and the cash value of the property. This precise form 
of instruction was approved in

Kierm an  v. Railway Co., 123 111., 195; 14 N. E. Rep.,

i s ; .
Railway Co. v. Moore, 15 N. E. Rep., 764.

Lewis on Em inent Domain, sec. 446, vol. 2, page 970, 
says regarding offers:

“It is not competent for the owner to prove 
what he has been offered for his property. (In 
condemnation case where market value is to be 
proved) or what persons who have been looking 
fox similar property were willing to give for it.”
( See cases cited under this paragraph.)
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That this evidence which we deem inadmissible was 
the controlling evidence as to value in the minds 
of the jurors, is evinced by their verdict. The differ-
ence between the option price, $12,500, and the price 
fixed in the resolution— $17,500— is $5,000, and inter-
est on the $5,000 from October 17,1901, to the date of 
the trial is about fifteen days over three years. Three 
years’ interest would be $900, thus making the verdict 
$5,900. There can be no doubt that this resolution ab-
solutely controlled the jurors’ minds in arriving at the 
damages.

The defendant’s witnesses as to value, seven in num-
ber, all competent real estate men familiar with the 
property, placed the value of, it at from $6,000 to $11?' 
600. Charles Gies says from $6,000 to $7,000; James 
Keating, $7,000 to $7,500; Robert Kuebler, $7,500; 
Harrison Van Duyne, $10,000; Henry Russell, $7,200;
John H. Francisco, $11,000; Thomas J. Gray, $11,600.

The plaintiff produced but two witnesses, one a 
former partner of William H. Brown, and these two 
witnesses put the value of this property at $18,000 or 
$18,500.

The values put upon this property by these two wit-
nesses are inflated beyond reason. Mr. Berry does not 
qualify as an expert. He says that there was a ready 
sale for property in that locality. This was denied by 
defendant’s witness. And when Mr. Berry was 
pressed to describe the section he referred to he says 
the Forest Hill section. The property in question is 
not in the Forest Hill section, but is east of Mt. Pros-
pect Avenue and in the section known as Woodside. 
A section in which there has been no boom such a» in 
the Forest Hill property.

The greatest criterion * as to the highest value is 
the fact that John Honiss, the defendant, an expe-
rienced real estate man himself, agreed to part with 
this property, after holding for thirty years, at $12,- 
500.
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The amount of $17,500 was the price the city offi-
cials were willing’ to pay to secure a piece of property 
quickly, and a piece that was available for the special 
purpose of a pest house. The price of the property 
was not of such concern to them as their getting a 
piece quickly, without the public getting a chance to 
prevent them and raise a clamor against their locating 
near them. They were willing to pay $17,500 because 
it was the cheapest Mr. Brown was willing to sell it 
for.

We have taken the liberty to1 quote at some length 
from the cases cited. We have done this in order to 
make the work of this court easier as the cases cited 
are some of them very long and cover a great number 
of questions. We have tried to give the court the 
part of the case which hears directly in point.

We respectfully submit that for the numerous errors 
here alleged this case should be reversed.

COULT, HOW ELL & SMITH,
O f Counsel w ith

P la in tiffs in E rror.
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I l e v  J e r s e y  C o u r t  of  E r r o r s  a n d  A p p e a l s

Ca r e e ne  K . Br o w n , E x e c u tr ix , 

etc.,

ro

Defendant in Error 

vs.
In Error

Jo h n H o nis s , et al.
Plaintiffs in Error

W R I T  O F  E R R O R 20

N e w  Je r s e y , s s .

T h e  S ta te  o f N e w  Jersey to our

G R E E T I N G :

F o r as m uch as in th e record and proceed in gs and also 30 
in the g iv in g  o f ju d g m e n t in a certain  p la in t w h ich  w as 
in our C ircu it  C o u rt holden at N e w a rk  in and for the 
said C o u n ty  o f E s s e x  betw een C arlen e K . B row n, E x e c u -
tr ix  o f W illia m  H . B row n , p lain tiff, and John H o n iss and 
A n n a P. R a n n ey, defendants, in an action  upon contract, 
m anifest error h ath  in terven ed  to th e g reat dam age of 
the said defen dant, as it is said , w e b ein g  w illin g  th at 
speedy ju stic e  sh ou ld  be done to the p arties aforesaid  in 
th is beh alf, do com m and y o u  d istin ctly  and open ly  to  send 
under y o u r seal th e record and proceedin gs aforesaid to 40

}
C ircu it C o u rt at N e w a rk  in and for the 
C o u n ty  o f E sse x , or su ch  Ju stice  of 
the Suprem e C ou rt o f the State  o f N ew  
Jersey  as sh all h o ld  said C ircu it  C ourt.



II

pur Ju dges o f our C o u rt o f E rro rs  and A p p e a ls  in the E a st 
R eso rt in  a ll C auses, at T ren to n  on th e tw en tieth  d a y  o f 
A p r il, instant, to g eth er w ith  th is  w rit, th at th e record  
and p io ceed in g s aforesaid , bein g  inspected, w e m ay  cause 
to be fu rth e r done thereup on for co rrectin g  th at error 
w h a t o f r ig h t and a cco rd in g  to th e  la w  and custom  o f the 
S ta te  o f N e w  Jersey o u gh t to  be done.

W I T N E S S  our C h a n cello r and P residen t Ju dge 
o f our said  C o u rt o f E rro rs  and A p p e a ls  at 
T ren to n  aforesaid , th e fifth  d a y  o f A p r il, O ne 
thousan d  nine hundred and five.

Co u l t , Ho w e l l  & Te n Eyc k , S. D. Dic k ins o n
Defendants' Attorneys. Clerk.

20

(E n d o rsem en t).

I d irect that proper return  be m ade to th é w ith in
w rit.

F R E D E R I C  A D A M S
Circuit Court Judge.

F ile d  A p ril 20th, 1905.
S. D. Dic k ins o n  

Clerk.

St a t e  of  Ne w  Je r s e y ) 
Co u nt y  of  Es sex  j ‘ '

30
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I, A r th u r  H orton , C le rk  o f the C ircu it C o u rt in and 
for the C o u n ty  o f E s se x , N e w  Jersey, do h ereb y  c e rtify  
and return  to th e  C o u rt o f E rro rs  and A p p ea ls  in  th e E ast 
R esort in a ll cases the Ju d gm en t rendered and proceedin gs 
to g eth er w ith  a ll th in g s  to u ch in g  and co v e rin g  th e  sam e 
as b y  th e w ith in  w rit to m e d irected, I  am com m anded.

W itn ess m y hand  and th e official 
seal o f said C o u rt and C o u n ty  th is 
20th d a y  o f A p r il A . D. 1905.

A R T H U R  H O R T O N  
Clerk
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P leas before th e  Ju d ge o f the 
C ircu it  C o u rt holden at N e w a rk  
in  and for th e C o u n ty  o f E s se x  
o f th e  ten th  d a y  o f M arch, 

A . D. 1902.
A r t h ur  H o r t o n 

Clerk

Essex County ss

John H o n is and A n n a  P . R a n n ey, th e  defen dants in 10 

th is su it w ere  sum m oned to  an sw er W illia m  H . B row n , 
the p lain tiff therein  in  an action upon con tract, an d .th ere-
upon the p lain tiff, b y  John R . H ardin , h is  a ttorn ey, 
com plains; F o r  th at w hereas, th e said defen dan t h ereto-
fore to w it, on th e n in th  d a y  of J u ly , N in eteen  hundred  
and one, at N e w a rk , in said  C o u n ty, did  b y  agreem en t in 
w ritin g , sign ed  b y  th e said defendants, represen t th em -
selves to be th e ow ners o f th e  prem ises th erein  described, 
and did th ereb y  for the v a lu a b le  consideration therein  e x -
pressed, to w it; th e s u m o f T w e n ty -fiv e  dollars, b y  th e said 20 
p lain tiff to th e said  defen dan ts p a id , g iv e  and gra n t to  th e  
said p lain tiffs an option  to  p u rch ase at a n y  tim e on 
or before th e first d a y  o f N o vem b er then  n e x t , a ll th a t 
certain  tra ct o f land in  said C ity  o f N e w a rk , in said  
agreem ent described, bounded b y  M ount P rosp ect aven ue, 
S y lv a n  aven ue, Sum m er aven ue and Secon d  R iv e r , for 
the sum  o f T w e lv e  th ousan d  d ollars, and did th ereb y  
fu rth er agree  upon th e p aym en t o f said  sum  o f T w e lv e  
thousand d ollars b y  said  p lain tiff to th e  said d efen dan t 
on or before th e said  first d a y  o f N ovem b er then n e x t, to 30 
execu te  and d eliv er a ll n ecessary  deed or deeds o f c o n v e y -
ances o f said  prem ises to the said  p la in tiffs  or su ch  other 
p arty  or p arties as h e  should  nam e, and th e  said  p lain tiff 
in fact sa y s  th a t th ereafter to w it; on th e  seven teen th  day 
of O ctober, N in eteen hundred and one, he, th e said  p la in -
tiff, tendered and offered to  the said defen dants th e said 
sum  o f T w e lv e  th ou san d  d ollars, and then and th ere re -
quested  th e said  defen dan ts to  m ake a deed o f co n veyan ce  
to him  the said  plaintiff, o f th e prem ises a forsaid  m en -
tioned and described  in  th e  said  agreem en t, in com plian ce 40
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w ith  th e term s thereof; y e t the said d efen dants not re g a rd -
in g  th e  said  agreem en t and th e ir  said  prom ise and un d er-
ta k in g , b u t c o n tr iv in g  and fra u d u le n tly  in ten d in g  to in ju re  
and defraud  th e said p la in tiff in  th is b eh alf, did not, nor 
w o u ld  w hen so requested as aforesaid, or at a n y  tim e, 
before or since, m ake or procure to be m ade to th e said 
p lain tiff a deed o f con veyan ce o f the prem ises aforesaid , 
b u t then and there to  w it, at N e w a rk  aforesaid , declared  
to the said p la in tiff th at th e y  did not intend so to do, and 

io  w ilfu lly  n eglected  and refused so to  do, co n trary  to  the 
said agreem en t and th e prom ise and u n d erta k in g  o f th e 
said d efen dants; b y  reason w h ereb y , he, th e said  p lain tiff 
h as been deprived  o f a ll the ben efits and a d van ta g es w h ich  
w o u ld  h a v e  arisen from  the m a k in g  o f th e said co n v e y -
ance, and had exp en ded  larg e  sum s o f m on ey, to w it; 
th e  sum  o f F iv e  hundred d ollars, in en d ea vo rin g  to p ro -
cu re  th e said  co n veyan ce  and the com pletion of the said 
agreem en t, and h as been and is b y  m eans o f the prem ises, 
oth erw ise g re a tly  in ju red  and dam nified to w it, at N e w a rk  

20 aforesaid , to th e  d am age o f the said p lain tiff T e n  th o u -
san d  d ollars.

A n d  w h ereas also, th e said  d efen dant a fterw ard s, to 
w it, on th e  first d a y  o f F eb ru a ry , N in eteen hundred  and 
tw o , at N e w a rk  aforesaid, w as indebted to the p la in tiff 
in th e sum  o f T e n  thousand dollars, fo r goods sold and 
delivered  b y  th e  p lain tiff to th e defen dant at th eir  request; 
and in th e  lik e  sum  for w o rk  done and m aterials fu rn ish ed, 
b y  th e p lain tiff for the defen dan ts at th e ir  reqpest; and in 
the lik e  sum  for m oney len t b y  th e p lain tiff to th e  defen- 

30 dan ts at th eir  request; and in th e . lik e  su m  for m oney 
paid  b y  th e  p la in tiff for the usevof the defen dants a t their 
request; and in th e lik e  sum  for m oney received  b y  the 
defen dants for th e use o f the p lain tiff, and in th e lik e  sum  
for interest for the fo rb earan ce b y  th e  p la in tiff at th e 
d efen d an ts’ request of m on ey due and o w in g  from  the 
defendants to th e plain tiff; and in the lik e  sum  for m on ey 
due from  the defen dants to th e  p lain tiff on an accoun t 
stated  betw een them ; and b ein g  so indebted the d efen dants 
in consideration  thereof, then and there prom ised the 

40 p lain tiff to p a y  him  th e said several sum s o f m on ey on
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request; Yet the said defendants disregarded said several 
promises and have not paid the said several sums of 
money or any of them or any part thereof, although 
often requested so to do by the plaintiff, but to do so 
have hitherto wholly refused and still do refuse to the 
damage of the plaintiff Ten thousand dollars, and there-
fore the said plaintiff brings his suit etc.

Jo h n  R. H a r d in  
P la in tiff's  Attorney .

i o

A n d  the said  d efen dant John H o n n is im pleaded  w ith  
one A n n a  P. R a n n ey, com es and defends the w ro n g  and 
in ju ry  w h en  etc. and sa y s  th at he did not u n d erta k e  or 
prom ise in m anner and form  as in said  declaration  a lleg ed  
and o f th is he puts h im self upon th e co u n try .

A n d  for a fu rth e r p lea  in  th is  beh alf, th e  said  d e fe n d -
ant John H on iss, im pleaded etc. b y  lea v e  o f th e C o u rt 
for th is purpose first had  and obtained, acco rd in g  to th e 
form  o f the sta tu te  in  su ch  case m ade and provided  as to 
the a lleg atio n  in th e first count o f th e said d eclaration  20 
says, th at the p lain tiff o u g h t not to h a v e . or m ain tain  the 
said action  a ga in st him , b ecau se he sa ys, th at h eretofore 
to w it, on th e n in th  d a y  o f J u ly , N in eteen hundred  and 
one, at .N e w a rk , in said C o u n ty, th e p lain tiff in  th e 
negotiation w h ich  preceeded th e  m a k in g  b y  th is  defen dan t 
of the said option or agreem en t described in th e said 
declaration, stated  and represented  to  th is defen dant, 
th at in case of a sale o f th e  said p rop erty  in accordance 
w ith  th e  term s o f the said option or agreem ent, th e  said 
p rop erty w o u ld  be used b y  th e p u rch aser thereof, for the 30 
purpose o f erecting, co n stru ctin g  and m ain ta in in g  a fa c -
tory thereon, and th at th is d efen dan t b elieved  th e said 
statem ent and relied thereon and re ly in g  thereon execu ted  
the said option  or agreem en t in th e b eh a lf of th e tru th  
thereof, b u t th is defen dant avers th at in tru th  and in  fact 
the p lain tiff did not inten d to p u rch ase the said  p rop erty  
for fa cto ry  p urposes as aforesaid , nor did he inten d to 
devote th e sam e thereto, b u t th at on th e co n trary  thereof, 
he inten ded to  p u rch ase th e sam e for th e  purpose o f an 
isolation  h o sp ital or pest h ouse fo r th e  M ay o r and Com - 40
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m oil C o u n cil o f th e C ity  o f N e w a rk , and  th is defen dant 
avers th at the sa id  option or agreem en t w a s procured 
from  him  b y  th e p lain tiff b y  m isrepresen tation  and fraud  
and th at th e sam e is fo r th at reason n u ll and void, and 
th is th e defen dan t is  read y  to v e r ify ; w h erefore he p ra y s  
ju d g m e n t w h eth er the p lain tiff o u g h t to h a ve  or m aintain  
the said action th ereof again st h im .

A n d  th is defendant for a fu rth e r plea  in th is  b eh alf, 
b y  a lik e  leave, as to the a lleg atio n  in the said  first Count 

io  o f th e said d eclaration, sa ys that the p la in tiff o u g h t not 
to  h a ve  or m ain tain  th e said action a ga in st h im , because 
he sa ys th at the p lain tiff n ever offered to him  the said 
sum  o f T w e lv e  thousand dollars or requested him  to m ake 
a deed o f co n v eyan ce  to the plain tiff, and th a t the said 
option  or agreem en t fo r th is  reason is n u ll and v o id , and 
th is  th e said defen dan t p ra y s  m ay be in quired  o f b y  the 
C o u n try  etc.

Co ul t  & Ho w e l l  
Defendants' Attorneys.

20 A n d  th e  said  p la in tiff as to the plea  o f th e  said d efen d -
ant John H on iss b y  him  first above pleaded, and w hereof, 
he h a th  p u t h im self upon th e  C o u n try  doth  the like.

A n d  th e  said p lain tiff as to  th e said  plea  o f said  d efen -
dant John H on iss, b y  him  secon dly  above pleaded, sa ith  
th a t th e  said  p la in tiff b y  reason o f a n y th in g  b y  th e  said 
d efen d an t in th a t plea a lleged, o u g h t not to be barred 
from  h a v in g  and m ain ta in in g  h is a foresaid  action  th ereof 
a ga in st th e said defen dant, becau se he sa ith  th at th e said 
option or agreem en t in th e said  d eclaratio n  m entioned, 

3 °  w a s obtained fa ir ly  and h o n e stly  b y  th e said p la in tiff and 
n o t b y  m isrepresen tation  and frau d  in m an ner and form  
as th e said defendant h a th  in h is said b ill b y  him  secon d ly  
above pleaded and th is  th e said p la in tiff  p ra y s  m ay be 
in q u ired  o f b y  the C o u n try  etc.

A n d  th e said p la in tiff  as to  th e said  plea o f the said 
defendant John H oniss, b y  him  th ird ly  above pleaded, 
and w h ereof; he h ath  put h im self upon th e C o u n try  etc. 
doth  th e  lik e .

Pit n e y  & H a r d in  
P la in tiff 's  Attorneys.40
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T h erefo re  let a ju r y  th ereup on  com e before th e Ju dge 
aforesaid, at N e w a rk  aforesaid , th e  second T u e s d a y  o f 
Septem ber n e xt, w h o  neither because etc. to reco gn ize 
etc. and th e  said  d a y  is  g iv e n  to th e  parties h ere etc.

A t  w h ich  tim e before the Judge aforesaid  com e the 
parties aforesaid, b y  th eir  a tto rn eys aforesaid , and th e 
S h eriff h a th  not sent h ere th e  w rit  to  him  in  th is  b eh a lf 
directed nor h a th  he done a n y th in g  thereup on .

A n d  n ow  at th is d a y  th at is to say, th e seven th  d a y  of 
N ovem b er A . D. 1904, u n til w h ich  d ay  the issue as afore- 10 
said jo in ed  h ad  been continued  before th e Judge aforesaid , 
at N e w a rk  aforesaid , com e th e parties aforesaid , b y  th eir 
attorn eys aforesaid , and the Jurors o f th e  J u ry  o f w hom  
m ention is before m ade; b e in g  sum m oned also  com e w h o  
to sp eak th e  tru th  o f th e  m atter w ith in  contain ed, b ein g  
chosen, tried  and sw orn upon th eir oath  say  th e y  find fo r 
the p lain tiff and assess h is dam ages again st th e  defen dan t 
at the sum  o f F iv e  th ou san d  and nin e h u n d red  d o lla rs  

and so th e y  sa y  a ll.
W h ereu p on  it  is considered  th a t th e said p la in tiff do 20 

recover again st th e  said  defen dan ts h is  d am ages in form  
aforesaid found and also th e sum  o f K ig h ty  three d ollars 
and th ir ty  seven cen ts as for h is  costs ab o u t h is  su it in 
th is b eh a lf exp en ded  b y  th e C o u rt n o w  here ad ju d ged  to 
him  o f increase w ith  h is  assent w h ich  dam ages, costs and 
ch arges in th e w h o le  am oun t to F iv e  T h o u sa n d  N in e 
hundred and e ig h ty  three d ollars and th ir ty  seven cents.

A n d  th e  said  defen dan t in  M ercy  etc.

Ju dgm en t sign ed  N o vem b er 7th , 1904.

W I L T J A M  S. G U M M E R E ,
Judge.

40
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The Schultz-Gasser Co., Law Case Printers, 68-70 Market Street, Newark, N . J.

Essex Circuit Court
Thursday, November yd, 1904..

Cari cen e  K . Br o w n , E x e c u tr ix , 

e tc .,

vs.
[ On Contract

Jo h n Ho nis s , et al.
io

B IE E  O F  E X C E P T I O N S

B efore H on. F red eric  A dam s, J ., and a Jury.

F o r  p lain tiff appear P itn ey  &  H ardin .
F or defendants appear C o u lt, H o w ell &  T en  E y c k .

M r. H ardin  opens for th e  plain tiff.

M r. Hardin. I f  th e C o u rt please, I desire to read 20 
the eviden ce o f M r. B row n, g iven  on the form er tria l, 
w hich, I believe , is m ade com petent b y  the tenth section 
of the E viden ce act. I understand that th e oth er side 
w ill h ave no ob jection  to m y  read in g  from  the printed 
book, rath er th an  h a ve  the sten ographer produce h is 
notes. [R eadin g:]

“ W I E E I A M  H . B R O W N , p lain tiff, sw orn in his 
ow n  behalf.

“ Direct Examination by M r. Hardin.

“ Q  Mr. Brow n, y o u  are the p lain tiff in  th is case?
“ A  Y e s , sir.
‘ ‘Q  W h ere  do yo u  reside ?
“ A  78 F o u rth  A ve .
“ Q  H o w  old  are y o u ?
“ A  F ifty -e ig h t.
“ Q  W h a t is y o u r busin ess ?
“ A  R eal estate.
“ Q  W e re  yo u  en gaged  in th e real estate busin ess in 

J u ly , 1901 ? 40
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“ A  Y e s , sir.
‘ ‘Q  D o y o u  k n o w  M r H on iss ?
“ A  I do; yes, sir.
“ Q  D id yo u  h ave a n y  d ealin g s w ith  him  in  th e su m -

m er o f i g o i ?
“ A  I did; yes, sir.
“ Q  W ith  reference to  w h a t ?
“ A  T h e  pu rch ase o f p rop erty  bounded b y  S y lv a n  

avenue, Second river, Sum m er and M t. P rosp ect aven ues. 
10 “ Q  I sh o w  th e  w itn ess a m ap (han ded  to  w itn ess). Is 

th at a m ap o f th e p rop erty to w h ich  y o u  h a ve  referred  ? 
“ A  T h a t  is  the m ap th at M r. H on iss g a v e  m e .”

N ow , w ith  referen ce to th at m ap: th at o rig in a l 
m ap w a s la te ly  returned  to the possession o f M r. 
H on iss, and I h a ve  here a m ap m ade from  the sam e 
su rvey , w h ich  it is agreed sh all be used in  lieu  of th at 

'  o rig in a l.
[R e a d in g :]

‘ ‘Q  Y o u  h a ve  seen th at m ap before ?
20 ‘ ‘A  Y e s , sir.

‘ ‘Q  W h e n  did y o u  get it ?
‘ ‘A  A t  th e tim e I received the option.
‘ ‘Q  A n d  from  w hom  ?
“ A  F ro m  M r. John H on iss;

T  *... . , /  r j j

“ M r. Hardin. I offer the m ap in ev id en ce.”

I  w ill m ake the sam e offer now , u sin g  th is instead 
o f the one referred  to.

[M arked  E x . P . 1.]
3 °  [R e a d in g :]

‘ ‘Q  I sh ow  the w itness a typ ew ritten  paper, and ask  
him  to tell m e w h a t th at is ?

‘ ‘A  T h a t  is the option prepared b y  M r. P enn ington, 
th e counsel for M r. H oniss.

“B y  M r. Coult.

“ Q  W h a t is th a t?
“ A  T h a t  is th e option th a t w as prepared b y  M r. P en -

nin gton , the counsel for M r. H oniss.
40 “ Q  P rep ared ?
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“ A  Y e s , draw n  b y  M r. P enn ington.

‘ 1 By Mr. Hardin.

‘ ‘Q  B y  w hom  is th at sign ed  ?
“ A  B y  John H on iss and A n n a  P. R an n ey, per S. H .; 

Pennington, w h o h as h er p ow er-of-attorn ey. 
e‘Q  In  w hose presence w a s it sign ed  ?
“ A  In  m y  presence.
“ O Y o u  saw  both  M r. H on iss and M r. P en n in gton

^  IO
sign th at paper ?

“ A  Y e s , sir.”
N o w  I w ill ca ll M r, P enn ington, and pu rsu e the 

sam e course th at w e did before. I in terru p t the 
read in g  o f the testim on y here.

S A M U E L  H . P E N N I N G T O N  sw orn in b eh a lf of 

plaintiff.

Direct Exam ination by M r. Hardin.

Q  M r. P enn ington, I  show  y o u  the option agreem en t 20 
in th is case and direct y o u r attention to th e sign atu res 
(paper show n to w itn ess). Y o u  h ave seen that paper b e-

fore? >
A  I h ave  seen th at paper before.
Q  D o y o u  recogn ize th e h a n d w ritin g  o f the sig n a tu res ?
A  I  reco gn ize  the h a n d w ritin g  o f M r. H on iss in the 

sign ature “ John H o n iss ,”  and m y ow n w ritin g , ‘ ‘A n n a  
P. R an n ey, per S. H . P en n in gto n , h er a tto rn ey.”

Q  W h o  d rew  the paper ?
A  T h a t  w a s prepared under m y- d irectio n ,. a t my, 30 

office, w ith  su ch  su g gestio n s as M r. B row n  had  to m ake 

at th e tim e.
Q  A n d  w here w a s it execu ted  ?
A  It w a s sign ed  in m y  office.
Q  I show  yo u  another paper p u rp ortin g  to be an 

extension o f that option, and a sk  y o u  to  lo o k  at the 
sign atures to th at (sh o w n  to w itn ess). Y o u  h a ve  seen 

that paper before ?
A  Y e s , sir; I  h ave. I  can  sa y  the sam e w ith  regard  

to th a t as I said w ith  regard  to th e sig n a tu res to th e  40
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other paper. I reco gn ize th e sign atu re o f ‘ ‘John H o n iss ,”  
and also m y  ow n h a n d w ritin g  in th e sign ature “ A n n a  P. 
R an n ey, per S. H . P enn ington, h er a tto rn e y .” T h a t 
w as prepared, not in M r. B ro w n ’s presence, b u t he 
requested  it, as I understand.

Q  T h a t  w a s a lso  ex ecu ted  in y o u r  office ?
A  Y e s , sir.
Q  W h a t w as y o u r  a u th o rity  to  sign  those papers ?
A  M y  a u th o rity  w a s a u th o rity  g iv en  me b y  the 

10 second sig n a to ry , M rs. R ann ey.

B y M r. TenEyck.

Q  A  little  louder, please, Mr. Penn ington.
A  I w as authorized  to g iv e  an option for the sale of 

th at prop erty.

B y  M r. Hardin.

Q  F o r the price m entioned in  the option ?
A  Y e s , fo r  a price not less than that.

20 Q  W a s th at a u th o rity  w ritten  or oral ?
A  So  fa r as I can sa y  at th is present tim e, it w a s o r a l ; 

it m ay  p o ss ib ly  h a v e  been con ta in ed  in a letter, but I 
cannot sa y  defin itely.

Q  W h ere  w as M rs. R a n n ey  at the tim e th e paper w as 

signed ?
A  S h e  w as up in  N orth ern  N ew  Y o r k  State, at her 

co u n try  place.

B y M r. Coult.

3 °  Q  I can ’t hear you, Mr. P enn ington.
A  M rs. R a n n ey  w as at h er co u n try  p lace in N orth ern  

N e w  Y o r k  at th e tim e th is option w as signed  and d u rin g  
th e  w h o le  con troversy.

B y  M r. Hardin.

Q  A n d  she resided in N ew  Y o r k  State, did she not ? 
A  S h e resided in N e w  Y o r k  State  and resides there 

still. S h e  has not been served  in th is case.
Q  D o y o u  reca ll w hether a n y  req u est w as m ade of 

40 y o u  for a deed under the o rig in a l option ?
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M r. Ten Eyck. W e ll, he answ ered th e question 

rig h t after that.

M r. Hardin. Y es. T h e re  is an o b jection  b y  Mr.

C o u lt r ig h t after th at, if  he ren ew s it.

M r. TenEyck. W e ll, it w ill be renew ed now.

M r. Hardin. [R ea d in g:] “ I asked him  a gen era l 
question, i f  he m ade som e efforts to dispose o f the 
p ro p erty ;” and th e w itness said, “ I a lrea d y  had a lQ 
possib le p u rchaser in v ie w  for th is  p ro p erty .” N o w ,
Mr. C o u lt h a s an objection  to th at question.

M r. Coult. That answer is not responsive to the 
question, that is all.

The Court. W ell, it w as com petent eviden ce, w as 
it n o t? I f  it w as com petent, M r. H ard in  is th e o n ly  
person w h o  can o b ject th at it is  not responsive.

M r. TenEyck. I f  th at objection  is  overru led , he 
can state w h a t M r. B row n stated n e x t, I presum e. 20

M r. Hardin. T h e  C o u rt then stated w h a t the 
question w as th at th e n e x t  an sw er o f the w itness w as 

responsive to.

[R eadin g:]

“ The Court. T h e  o n ly  question is w h eth er yo u  
m ade a n y  efforts to sell before the 1st o f Septem ber.

“  Witness. I  did not, because I  had a prospective 

p u rchaser in v ie w .”  30

M r. Coult. T h e  answ er o f th e w itness w as not 
responsive. ‘ ‘ I  did  n o t” answ ers that question, and 

he g iv e s  h is reason.

The Court. This is the direct examination, is it 
not ?

M r. Hardin. Y e s , sir.

The Court. A s  I understan d the ru le, w hen a 
question  is asked  on d irect exa m in ation , and th e 40
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20

w itn ess g iv e s  an answ er w hich , th ou gh  not responsive 
to th e question, is  yet com petent in th e case, the 
counsel w h o  a sk s  th e question is the o n ly  one w ho 
can object to th e answ er; he is  not o b liged  to  ta k e  it, 
b u t i f  he is w illin g  to ta k e  it the other side cannot 

object.

M r. Coult. T h e n  I understand the ru le  to be that 
a w itn ess m ay in ject testim on y on a general question 
o f th at k in d  w h ich  is not responsive.

The Court. 

M i Coult. 

The Court.

I f  it is com petent.

Y es. I m ove to  s tr ik e  it out. 

Y o u  n ow  m ove to  str ik e  it  out ?

M r. Coult. Y es, th at part o f the an sw er w h ich  is 
not responsive to the question.

The Court. U n d erstan d in g  the ru le  as I do, I den y 
y o u r  m otion.

D efen d an t’s counsel p ra y  an excep tio n  to this r u l-
in g  o f the C ourt.

E xcep tio n  allow ed ; let it be sealed, and it is  sealed 

a cco rd in g ly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Jiidge.

M r. Hardin. .[R ea d in g :]

“ B y  M r. Hardin.

“ Q  I  can ’t h ear you .
2o “ A  I  did not m ake a n y  attem pt to sell the p rop erty 

before the is t  o f Septem ber, becau se I  had a prospective 
p u rchaser in  view7 for th at and other p rop erty ad jo in in g.

“ Q  W ell, did yo u  m ake a n y  efforts after th e is t  o f 

Septem ber to se ll it ?
“ A  Y e s , sir. I w o u ld  lik e  to e x p la in  th at in n arrative 

form , to te ll th e sto ry . It is p erfectly  sim ple, and en tire-
ly  honest on m y part, and it w ould  save tim e and e v e ry -

th in g  else.
“ Q  W h a t did yo u  do about th e sale  o f th is prop erty  

after the i st o f Septem ber ?40
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‘A  W ell, about the second w eek  in A u g u s t, th e first 
or second w eek in A u g u s t, Dr. H erold  cam e to  m e and 

asked m e i f  I h ad  an option—
“ Q  W h o  is D r. H ero ld  ?
“ A  H e is president o f th e B oard  o f H e a lth . H e  asked  

me if  I had an option upon th at p rop erty , and I told  him  
yes, and he asked  m e if  I  w ou ld  g iv e  h im  th e  option, or, 
rather, let h im  h a ve  it. I  said, “ D octor, I ca n ’t do 

th a t ’— w
io

N o w  th ere is an objection.

M r. Coult. That is objected to as a conversation 
with a third person.

The Court. That is true, isn’t it?

M r. Hardin. Y e s , sir.

The Court. Isn ’t th is  h earsay  ?

M r. Coult. That ought to be stricken out, then.

The Court. I t  w o u ld  seem  to be hearsay.
2°

M r. Coult. I t  is h earsay, and it w as sustained as 
h ea rsa y  in  th e p revio u s case— “ O b jection  su sta in ed .”

The Court. W e ll, I  sustain  th e objection  now.

M r. Hardin. [R ead in g:]

“  Witness. I  o n ly  w an t to p u t the th in g  righ t; th at 

is a ll .”

M r. Coult. That is stricken out, and ought there-
fore to be left out.

M r. Hardin. I d id n ’ t k n o w  w h eth er y o u r objec- 3 °  

tion w o u ld  be renew ed or not.

The Cotirt. S trik e  it out.

M r. Hardin. [R ead in g:]
“ Q  D id  y o u  arran g e to sell to Dr. H ero ld  at th at tim e?
“ A  A fte r  th e is t  o f Septem ber; yes, sir.
“ Q  D id  y o u  at th at tim e in A u g u s t  th at yo u  refer to ?
“ A  In  A u g u s t  I  to ld  h im —  N o, I can ’t an sw er that 

question w ith ou t e x p la in in g  th at I had agreed  to  g iv e  him  
the option if  m y prospective pu rch aser d idn’t w a n t it. 40
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“ Q  W e ll, did  you  see the doctor a ga in  a fter the is t  of 
Septem ber ?

“ A  Y es, sir.

“ Q  D id yo u  m ake a n y  arrangem ent w ith  him  about 
the p u rch ase o f the prop erty  ?

“ A  I d id ; he sp oke to m e ab out—
A n d  then conies an interruption.

[R ea d in g:]

io  “ Q  D o n o t te ll us w h a t D r. H ero ld  said to you , but 
ju s t  the fact w h eth er yo u  m ade a n y  arrangem ent about 
th e tran sfer o f the prop erty  to h im .”

M r. TenEyck. O ne m inute. T h a t is not w h at he 
testified to.

M r. Hardin. I am le a v in g  all th at d iscussion  out.

M r. TenEyck. [A fte r  discussion.] T h e re  does 
not seem to be a n y  question w h ich  m akes that answ er 
com petent at a n y  point, and unless the C o u rt th in k s 

20 it is  com petent on oth er grounds, I d on ’t see h o w  it
can be put in here.

M r. Hardin. W e ll, I  w an t th e  C o u rt to ru le  on 
it.

The Court. A l l  y o u  w an t me to h ear is  th e e v i-
dence ?

M r. Hardin. Y e s , sir.

The Court. T h e  questions and th e answ ers. Is  
there a n y  em barrassm ent about d oin g  that, about 
read in g  the questions and answ ers ?

M r. Coult. I  suppose th is  testim on y th at is bein g 
read is su b ject to objection  on g ro u n d s not stated be-
fore.

M r. Hardin. C erta in ly .

The Court. Y es.

M r. Hardi7i. I  o n ly  w an t to get before th e  C ou rt 
w h a t th e w itness said, in order th at the C o u rt ma3r 

40 ru le  on it.



13

The Court. It  is ju st as th o u g h  M r. B row n w ere 
here present in cou rt and testified in answ er to those 
p articu lar question s in those p a rticu la r  answ ers, 
su bject to a n y  ob jectio n  y o u  m ay choose to m ake.

M r. TenEyck. I  don ’t see a n y  question there 
w h ich  w ou ld  m ake w h a t y o u  propose to read h is 
a n s w e r ; I th in k  he in terjected  th at in the case.

M r. Hardin. T h e  C o u rt interrupted him  and he 

finished h is answ er.

M r. TenEyck. I t  appears su b seq u en tly  th at he 
said he sold it to th e c ity , and w e object to a n y  e v i-
dence as to  a sale to th e c ity  w ith o u t sh o w in g  
a u th o rity  first to m ake th e  sale  b y  th e city .

M r. Hardin. A l l  I can do is to  a sk  th e C o u rt to 
rule on w h at is here: “ I did; he sp oke to m e 
about— ” and then on the n e x t  p age h e says, ‘ ‘I  had 
sold it; it w as b o u gh t b y  th e C ity  o f N e w a r k .”

M r. Coult. T h a t  is objected  to u n til a u th o rity  is 

show n b y  the c ity  to  p u rch ase it.

M r. Hardin. T h e  C o u rt cou ld  perhaps han d le it 
in  th is case b y  s tr ik in g  th at out if  no evid en ce of 
th at k in d  sh ou ld  be forthcom ing.

M r. Coult. W ell, I don’t w an t it to  g o  before the 
ju r y ; it is incom petent. I f  yo u  h ave a n y  eviden ce 

yo u  can produce it now .

The Court. W h a t h a ve  yo u  to sa y  as to th is p a r-

ticu la r objection  ?

M r. Hardin. I h a v e n ’t a n y th in g  to sa y  as to th is 
p articu lar objection. It  an ticipates proof th at m ay 

or m ay not be forthcom ing.

The Court. A  possible em barrassm ent arises out 
o f the fact th at the course o f th e eviden ce at the 
form er tria l w as con trolled  b y  th e ru lin g s  o f the 
ju d g e  at th at tr ia l, about w h ich  I am supposed to 
k n o w  noth in g, and y e t w h ich  did control th e proof 

at tim e. 40
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M r. Hardin. I  h a ve  no objection  at th is tim e to 
in trod u cin g  a resolution  passed b y  th e  Com m on 
C ou n cil o f th e C ity  o f N e w a rk  on th is  subject, w h ich  
b y  stip u lation  o f counsel on the other side is  to  be 
used as th o u g h  the o rig in a l w ere here.

The Court. M r. C o u lt h as m ade an objection  that,
I suppose, h e w an ts m e to ru le  on. I am g o in g  
b a ck  to y o u r other o b jectio n . D o y o u  w an t m e to 
ru le  on that, about the w itn ess’s oral statem ent o f a 

sale to th e c ity  ?

M r. Coult. Y e s , sir.

The Court. I sustain  y o u r objection. T h a t w ill 

g iv e  you  a ru lin g  on th a t point.

M r. Hardin. Y o u r  H on or perhaps, in m ak in g  
th at ru lin g , w ill reserve  th e r ig h t to m e to h a ve  in 
the case the benefit o f th at statem ent b y  th e w itness, 
n ow  deceased, p rovided  it  appears in the subsequen t 
course o f th e tria l th at it  becom es proper.

The Court. I f  a n y th in g  m akes it proper I w ill 

b rin g  it b a ck  into the case.

M r. Hardin. [R ead in g:]

“ Q  D o not te ll us w h a t D r. H erold  said to yo u , b u t 
ju s t  the fact w h eth er y o u  m ade a n y  arrangem ent about 
th e tran sfer o f the p rop erty to him  ?”

M r. Coult. I  object to it on th e sam e ground.

The Court. T h a t  is a question th at w as susceptible 
o f an answ er y es  or no, w h eth er he m ade a n y  an y 
arrangem ent; it does not a sk  him  w h a t the arra n g e-
m ent w a s. I th in k  it b elo n g s to a class o f questions 
v e ry  often asked  and answ ered: “ D id  A  g iv e  B a 
deed?”  “ Y e s .”  B u t w hen  y o u  in q u ire  as to the 
contents o f the deed y o u  m ust g o  fu rth er and prove 
it s tr ic tly . I do not k n o w  w h a t answ er the w itness 
m ade to th is question.

M r. Coult. I  understand the w itn ess to say  or 
attem pt to say  th at there w as a sale m ade to the c ity .40
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M r. Hardin. T h a t has been stru ck  out.

M r. TenEyck. Y o u  are n ow  q u estion in g  about a 

sale to D r. H ero ld  ?

Mr. Hardin. N o, I am not.

M r. TenEyck. Isn ’t th at y o u r  question ?

M r. Hardin. N o, if  he m ade a n y  arrangem ent 

about the tran sfer o f the p rop erty .

M r. TenEyck. W h a t is the purpose o f the ques- io  
tion? I t  does not seem  to be relevan t to the question 

in th is case.

The Court. W e ll, it m ig h t be in trod u cto ry. I f  
th e w itn ess w ere  on the stand and th e question w ere 
asked, I should  a llo w  it, b u t I sh ou ld  te ll the w itn ess 
to answ er it y e s  or no, and not state w h a t the a r-
ran gem en t w a s. I do not k n o w  w h a t answ er the 
w itn ess g a v e  in  th is case or w h eth er th at w o u ld  co n -

fu se the m atter.
20

M . TenEyck. T h e n  th at answ er o u g h t not to be 

g iv e n , perhaps.

The Court. I  do not k n o w  h o w  th e w itness a n -
sw ered it, y o u  see; I h a ve  not heard  it.

M r. TenEyck. H e  d id n ’t answ er it th e w a y  the 
C o u rt ju st ru led  he o u gh t to answ er it.

M r. Hardin. P ra ctica lly  so.

M r. TenEyck. A n d  as w e k n o w  now  w h a t h is 
answ er w o u ld  be, I  th in k  unless it w as as the C o u rt 
indicated  it o u g h t not to be read.

Mr. Hardin. I  ask  y o u r  H on or to read the io th  
section o f th e E vid en ce  act, under w h ich  th is te sti-
m on y is g o in g  in [h an din g b o o k  to the C o u rt] .

The Court. W e ll, M r. H ard in , h ow  do y o u  co n -

strue th is section ?

M r. Hardin. I  construe it to m ean that the p la in -
tiff now  in a represen tative cap acity  shall not be d e-
p rived  o f th e benefit o f the eviden ce g iv e n  on the 40
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form er tria l b y  the deceased p arty , and that th at is 
to be kep t in m ind b y  th is C ou rt on th is tria l. I do 
not understand th at it m akes eviden ce not oth erw ise 

com petent n o w  com petent.

The Court. T h a t is w h at I m ean.

M r. Hardin. N o, sir.

M r. Coult. A n y  o b jectio n  that could  h a ve  been 
tak e n  at th e tim e, and p rop erly  taken , can be taken  
n ow .

The Court. T h e  statute sa ys “ m ay be proved and 
adm itted .”  I  suppose i f  it appears to the C ou rt to be 
com petent eviden ce, it m ay be adm itted to th at e x -
tent. D o  yo u  th in k  it g oes b eyo n d  that?

M r. Hardin. I  th in k  p o ssib ly  it does, b u t I d on ’t 
w an t to en danger th e resu lt o f th is tria l b y  in sistin g  
on i t . I th in k  the law  is intended to g o  fu rth er than 
th at. I th in k  that th at statute p ro b ab ly  binds the 
parties .in th is tria l to th e ob jectio n s to form er e v i-
dence as th ey  w ere m ade before, and b y  fa ilin g  to 
m ake those o b jection s at th at tim e th ey  h a ve  w aived  
the r ig h t to m ake them  now , and e x cep t so far as the 
la w  m ay h ave  been ch an ged  in th is case and this 
C ou rt is forced to a p p ly  different ru les b y  the action 
o f the C o u rt o f B rro rs on the w rit o f error in th is 
case, th at these defendants are bound b y  that record 
so far as th e testim on y o f M r. B row n is concerned. 
O th erw ise th at statute is w ith ou t v a lu e .

M r. Coult. W e  do not understan d it so at a ll. 
Com petent testim on y is to be read and incom petent 
testim on y is to be exclu d ed . It  could  not, certain ly, 
m ake it o f a n y  h ig h er ch aracter than it w as; it could  
not p lace M r. B row n in a n y  better position than if 
he w ere on the stand testify in g .

The Court. T h a t  w ou ld  be m y im pression. I 
suppose there is no a u th o rity  to be citied  eith er w a y .

M r. Hardiii. N o, sir; I th in k  not.

The Co l̂rt. I  w ill so rule; I w ill tak e  that view
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o f it, and g ra n t y o u  an excep tio n  if  yo u  th in k  I  am 
w rong.

P la in tiff’ s counsel p ray s an excep tio n .

M r. Hardin. A s  I understand, y o u r  H on or has 
ru led  th at th e w itn ess m ay answ er th e question asked  
as to w h eth er a n y  arrangem ent had been m ade w ith  
D r. H erold .

The Court. Y e s , I th in k  th e question  is not o b -
jection ab le; I do not k n o w  w h eth er th e answ er w ill xo 
be or not.

M r. H ardin. [ R e a d in g : ]
“ A  W e ll, I agreed  to sell h im  the p rop erty . T h a t 

w as in Septem ber.
“ Q  W a s th e p rice  agreed  upon at th at tim e ? ”

M r. Coult. O ne m inute. T h a t  is not an answ er 
to th e  question, and th at is the e x te n t to  w h ich  the 
C ou rt a llow ed  it, w h eth er he m ade a n y  arran gem en t.

The Court. W e ll, he said th at h e  did . 2Q

M r. Hardin. T h e  an sw er is in effect “ Y e s . ”

The Cotirt. It  is eq u iva len t to an answ er “ Y e s ”  
so far.,

M r. Hardin. [R ea d in g:]
“ Q  W a s the price agreed  upon at th at tim e ? «»

, “ A  Y e s , sir. '
‘ ‘Q  c W h a t w as it ?”

M r. TenEyck. N ow , one m in u te. T h e  price at 
w h ich  it w as to be so ld  seem s to u s as im proper to 30 
b e 'p u t in  th is case. T h e  dam ages to  w h ich  th e y  are 
entitled  is the d ifference betw een the con tract price 
and the m arket v a lu e . N ow , w h a t D r. H ero ld  or 
a n y  other one p a rticu lar b u y e r  w a s w illin g  to g iv e  
cannot be. com petent on the q u estion  o f d am ages in 
a case o f th is  k in d . T h a t  is n o t eviden ce o f m ar-
k et value; that is a special sale. T h e re  m igh t h ave 
been reasons w h y  he w o u ld  be w illin g  to p a y  m ore 
than the m arket v a lu e . M r. H on iss did not k n o w  
that there w as to be a sale for a n y  sp ecial p n rp o se. 40
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M r. Hardin. I  w ill arg u e  th at it is adm issible 
and offer it  su b seq u en tly  as ten d in g  to show  m arket 
va lu e, and th at it is therefore re leva n t on the question 
o f dam ages.

The Court. I  w ill  overu le  th e objection. 
D efen d an ts’ counsel p ra y  an excep tio n  to  th is r u l-

in g  o f C o u rt.
E x cep tio n  allow ed; let it be sealed, and it  is sealed 

a c c o rd in g ly .
IO F R E D E R I C  A D A M S , (E . S .)

Circuit Court Judge.

M r. Hardin. [R ea d in g:]
“ Q  ( B y  M r. C o u lt in terru p tin g .)  W a s  th is verbal?
“ A  W e ll, there w as no price. I told  him  th e  price,

$ 17,500. I to ld  him  the price w o u ld  be $17,500, and
he asked  m e to g iv e  him  the option at th at price, and I
told  h im — th is w as after th e 1st o f Septem ber— and I
g a v e  it to h im .

20
B y  M r. Hardin.

“ Q  W h e n  did  y o u  n e x t see D r. H ero ld  about the 
p ro p erty  ?

“ A  W e ll, it  w a s in O ctob er; I th in k  it  w a s th e  first 
F r id a y  in th e m on th.

“ Q  A n d  w h ere  w as it ?
“ A  M y  reco llection  is  th at it  w a s th e first F r id a y , 

becau se th a t w a s th e  m eetin g  n ig h t o f th e  Com m on 
C o u n cil. I w a s on th e  G ra n d  J u ry , and th e  D octor 

30 cam e u p  and ca lled  m e out.
“ Q  Y o u  w ere a m em ber o f th e  G ra n d  J u ry  at th a t 

tim e ?
“ A  Y e s , sir. I t  w as on a F rid a y  aftern o on , and he 

a sked  me w h eth er I w o u ld n ’ t ta k e — ”
T h e  record  sh ow s an o b jectio n , and th e  w itn ess 

then g o es on [R e a d in g ] :
“ H o w  can  I e x p la in  m yself, y o u r  H onor? H e 

cam e th ere  to  g e t a lo w e r  p rice.
“ Q  W e ll, y o u  had such a con versation ?

40 “ A  Y e s , s ir .”
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M r. TenEyck. W h ere  is th a t, Mr. H a rd in ?

M r. H ardin. T o p  o f p age 22.

M r. Coult. M r. H ard in  sa ys, a t th e bottom  o f 
p a g e  21, “ I w ill p rove  th e co n tract b y  th e m in u tes 

o f th e  C om m on C o u n c il.”

M r. H ardin. Y e s , b u t th e  C o u rt also sa y s  th at 
th e  fa ct th at h e  h ad  a co n versatio n  w a s adm issible.

The Court. I  h a v e  h eard  no o b jectio n . IO

M r. Coult. Ju st w h a t w ere  y o u  read in g ?

M r. Hardin. I sk ip p ed  th a t co llo q u y  b etw een  
th e  C o u rt and M r. H a rd in  and w en t on o ver to  th e  

top  o f p a ge  22.

M r. Coult. M ay  it  p lease th e C o u rt, w h a t led  
up to  w h a t is testified  to  on p a g e  22 is e x p la in e d  b y  
th is  co llo q u y  th a t too k  p lace on p a ge  21.

M r. TenEyck. Y o u  h a ve  no o b jectio n  to read in g  

th at, I suppose, M r. H ard in  ? 2Q

The Court. Y o u  m ay read  it  i f  it is n ecessary  to  
an u n d ersta n d in g  o f th e  testim on y.

M r. H ardin. I  h a v e  no o b jectio n  to read in g  it.

[R e a d in g ]:

“  The Court. Y o u  offer it n o w  for th e purpose o f 
sh o w in g  a co n tra ct to  p u rch ase?

“ M r. Hardin. Y e s , sir.

‘ ‘ The Court. A  ve rb a l co n tract ?

“ M r. Hardin. N o , I  d on ’ t do th at; I w ill p rove  
th e  co n tract b y  th e  m in utes o f th e  Com m on C o u n cil.

“ The Court. Y o u  w ill h a v e  to do it  th a t w a y .
Y o u  see, th is in v o lve s th e  sale  o f lan ds. I do not 
see h o w  th at co n versatio n  w o u ld  be adm issible, M r. 

H a r d in .”

M r. Coult. T h a t  is w h a t w e w a n t to  g e t at.

M r. Hardin. T h e re  is no ob jectio n  o f th a t  k in d  

on th is  record now . 40
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• M r. Coult. T h e  C o u rt in terven ed  and said th at 
th e  attem pt w a s an attem p t to  p rove a ve rb a l c o n -
tract, and it w a s a co n tract fo r  th e sale o f lan ds and 
sh o u ld  h a ve  been in w ritin g , and w e m ake objection.

M r. H ardin. W e ll, I h a v e n ’ t m ade a n y  a ttem p t 
y e t.

The Court. P roceed.

M r. H ardin. [R eading:]

“ Q  W e ll, y o u  had such  a conversation  ?
“ A  Y e s , sir.”

N ow , sh all I read th at co llo q u y  also  ?

The Court. D oes th at develop the point ? L e t  
Mr. H ard in  go  on u n til the point is developed.

M r. Hardin. That was objected to.

[R e a d in g :]

*1 The Court. T h e  fact th at he had a conversation  
20 w o u ld  be adm issible.

“ M r. Coulti H e  s a i d ‘such  a co n versatio n ’ .

‘ ‘ The Cotirt. It m ay be n ecessary to  conn ect the 
m inutes o f th e Com m on C o u n cil, w h ich  M r. H ardin  
proposes to offer, w ith  th is transaction.

‘ ‘ Witness. W h a t I  w anted  to sa y  w as th at he 
w anted to b u y  th e prop erty  cheaper.

”  The Court. That is objected to, and I will over-
rule that.”

3 °  I  h a v e n ’ t offered that at th is tim e, excep t to read
it at the request o f M r. C oult.

[R e a d in g :]

“ Q  W e ll, had you  kn o w n  up to  th is tim e w h a t the 
purpose w as for w h ich  the p u rch ase o f th is p rop erty  w as 
desired b y  Dr. H ero ld  ?”

M r. Coult. That was objected to.

M r. Hardi7i. Y e s , and th e objection  w as over- 
40 ruled.



[R e a d in g :]

“  Witness. U n til th at F rid a y  aftern oon , w h en  he 
called  on m e at the G ran d  J u ry  room , I  n ever had 
the sligh test idea for w hom  he w an ted  the property; 
I  th ou gh t he w anted it for h im self. I had  been 
d ic k erin g  w ith  him  for ten years, b u t n ever before 

for a c ity  job.
“ Q  W h a t did y o u  learn  th at aftern oon  as to  w ho 

w anted th e prop erty  ?
“ A  W e ll, I  learned th at the Com m on C o u n cil w ere 

g o in g  to  b u y  it. T h a t  is  th e first I  k n e w  o f that. O u t-
side o f Dr. H erold  and C ity  C le rk  C o n n e lly  and A ssista n t 
C ity  C oun sel B o g g s, th ere w a sn ’ t a m an connected w ith  
it, d ire ctly  or in d irectly , u p  to  th is v e ry  m inute th at 
spoke to m e about it— ”

M r . Coult. T h is  w as objected  to.

M r. Hardin. W e ll, he w as stopped. T h e  C ou rt 
declined to s trik e  it out.

[R e a d in g :]

“ Q  D id  y o u  fin a lly  com e to a n y  arran gem en t w ith  
the c ity  ab o ut the sale  o f th is  p rop erty  ?

“ A  I believe b y  reso lution  o f the C o u n cil th ey  agreed 
to b u y  it; th e resolution  w as passed b u y in g  it.

‘ ‘Q  A t  w h a t price ?

M r. Coult. N o w  w e com e to th e point w here I 
o b ject again; w e com e to th e point o f th e p ow er o f 
th e Com m on C o u n cil to b u y  and th e a u th o rity  to 
b uy.

The Court. W h a t is it y o u  ob ject to ?

M r. Coult. A i iy  eviden ce ten d in g  to show  th at 
there w as a n y  co n tract entered into w ith  th e C om -
m on C ou n cil to se ll th is prop erty  to the c ity  or a n y  
agreem en t m ade to  b u y  th is prop erty, u n less th ey  
show  the a u th o rity  o f the c ity  to purchase.

The Court. H o w  do you  a p p ly  y o u r  objection to 
the testim on y th a t has been read?

M r. Coiilt. “ D id y o u  fin a lly  com e to a n y  arrange-
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m ent w ith  the c ity  about th e sale o f th is p rop erty?”
I th in k  th a t  b rin gs the question up d irectly.

The Court. D o y o u  o b je ct to  the question or do 

y o u  object to th e an sw er?

M r. Coult. H e  then answ ered th a t b y  sa y in g —

The Court. I  see no objection  to th e questiqn.

M r. TenEyck. T h e re  is an objection to the answ er,

y o u r H onor, at a n y  rate, 
i o

The Court. I  d on ’t th in k  I h a ve  heard  th e answ er 

yet.

M r. TenEyck. M r. H ard in  read that.

M r. Hardin. N o, I d id n ’ t read the answ er. 

v The Court. T h e  question is proper.

Mr. Hardin. T h e  question  was, ‘ ‘A t  w h a t p r ice ? ”

M r. TenEyck. Y o u  read, ‘ ‘I  b elieve b y  resolution
of th e Com m on C o u n c il,”  d id n ’ t you?

20
M r. Hardin. Y e s . I read that.

M r. TenEyck. W e  object to th at answ er. T h a t 
is not prop er eviden ce o f th e c ity ’s action  in  attem p t-
in g  to  b u y  th is prop erty , if  th e y  did attem pt to.

M r. Hardin. T h a t  doesn’t p rove the conten ts of 
the resolution .

The Court. It  does not p rove the resolution, nor 
do I suppose th at it w as ever supposed to h a ve  th at 
efficacy.

M r. Hardin. N o, sir.

M r. TenEyck. W e ll, it co u ld  o n ly  be b y  som e 
action o f the C ity  C ou n cil, b y  resolution or oth er-
w ise.

The Court. W ell, I w ill m ake a r u lin g  to th is 
effect: th at I a llo w  th is answ er to stand as m erely  
in trod u cto ry, but not as lega l proof, p len a ry  proof, 
o f a con tract w ith  th e city.

D efendants’ counsel p ra y  an excep tio n  to this rul-40
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in g  o f the C ourt.
E x cep tio n  allow ed ; let it be sealed, and it is sealed 

a cco rd in g ly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Judge.

M r. Hardin. [R ea d in g :]

“ Q  A t  w h a t p rice?”

M r. Coult. H o ld  on now . IQ

M r. Hardin. T h a t is  the sam e k in d  o f an answer, 
and I suppose w ill receive th e sam e ru lin g .

The Court. W ell, I  d on ’ t kn o w . N o w  y o u  are 
g o in g  into the term s o f a contract w h ich  ap p aren tly  
o u g h t to be fo rm a lly  proved.

M r. TenEyck. T h e  C o u rt did str ik e  th at ou t, b y  
th e w a y , in th e form er suit.

M r. Hardin. W e ll, do yo u  object to it? ^

M r. TenEyck. Y e s .

The Court. I sustain  the o b jectio n  as to p roof of 
the contents or term s o f the co n tract in th is w ay.

M r. Hardin. [R ea d in g :]
“ Q  W a s the p rop erty con veyed  to  th e c ity  ?

“ A  It w as not.
“ Q  W h y  n o t? ”

Mr. Coult. N o w , I o b ject to that. A l l  this, m ay  
it please the C ourt, is ap p a ren tly  supplem en tal to a 
contract. N o w , w e w a n t th e a u th o rity  to m ake th at 
co n tract proved  before there is a n y  eviden ce in 

relation  to it.

M r. Hardin. T h is  h as n o th in g  to do w ith  the 
contract; it goes b ack  to th e option.

M r. TenEyck. It  sa y s ‘ ‘con veyed  to th e c i t y ; ”  
th at h as som ethin g to do w ith  the co n tract.

M r. Hardin. I h a ve  a lrea d y  read that.

M r. TenEyck. A n d  then y o u  read, ‘ ‘ W h y  n o t?” 40
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The Court. D o y o u  object to th e question w h y  it 

w a s not co n veyed  to th e c ity  ?

M r. Coult. Y e s .

The Court. D o yo u  in sist on th a t, M r. H ardin ?

M r. Hardin. I  in sist on th at qu estion ; y e s  sir.

M r. Coult. M a y  it p lease th e  C o u rt, it  is im p ro -
per for a n y  ev id en ce to be g iv e n  o f a co n tra ct m ade 
w ith  th e c ity  or in relation  to  a n y  offer m ade b y  th e  
c ity  u n less th e y  sh o w  a u th o rity  on th e  p a rt o f th e 
c ity  to  pu rch ase. W e  w a n t th e  a u th o rity , and w e 
o b ject to  a n y  question  w h ich  g oes to  sh ow  such  a 
co n tract w ith  th e  c ity  or a n y  ev id en ce  in relation  to 
w h a t is  supposed to  be a co n tract.

M r. Hardin. W e  h a v e  le ft  th e question  o f w h a t 
is supposed to be th e  co n tract fo r th e  co n v eyan ce  to 
th e  c ity , and th e o n ly  p resen t question  is, “ W a s 
th is  lan d  co n v ey ed  to th e  c ity  ?”  and th e  an sw er is,

2Q “ N o ,”  and then th e  question  is, “ W h y  not?”

The Court. I w ill o verru le  y o u r  ob jection  to th e 
question  w h y  th e p ro p erty  w a s n ot co n v eyed  to  th e 
c ity ;  I  w ill a llo w  th at, and g ra n t y o u  an excep tio n .

D e fen d a n ts’ co u n sel p ra y  an e x ce p tio n  to  th is  

r u lin g  o f th e  C o u rt.
E x c e p tio n  a llo w ed ; let it  be sealed , and it is 

sealed  a cco rd in g ly .
F R E D E R I C  A D A M S , ( L . S . )

Circuit Court Judge.
30

M r. Hardin. [R e a d in g :]
“ A  T h e y  re fu se d  to g iv e  m e th e  deed.
“ Q  W h o  refu sed  to g iv e  y o u  th e  deed?
“ A  M r. P en n in gto n .
“ Q  A n d  a n y b o d y  else?
“ A . M r. H o n iss. W e ll, M r. P en n in g to n  acted  for 

M r. H on iss and—
‘ ‘O D id  y o u  ask  for y o u r deed?
“ A  I did.

40 “ Q  W h om  did  y o u  ask?
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“ A   M r. P e n n i n g t o n a n d M r. H o n i s s.

“ Q   W h a t d i d M r. H o n i s s t e ll y o u w h e n y o u  a s k e d 

h i m  f o r it ?

“ A   M a y I r e p e a t t h e c o n v e r s a ti o n ?

“  T h e C o u rt.   O h , y e s ; t h a t i s a c o n v e r s a ti o n w i t h 

t h e d e f e n d a n t.

“  Wit n e s s.   W e ll, h e t o l d m e —

“ Q   W h e n w a s it ?  D i d y o u  h a v e o n e o r m o r e c o n v e r -

s a ti o n s w i t h M r. H o n i s s ? 1 0

‘ ‘ A   I h a d p e r h a p s t h r e e o r f o u r w i t h  M r. H o n i s s a n d 

h a l f a d o z e n w i t h  M r. P e n n i n g t o n , a n d M r. H o n i s s t ol d 

m e t h a t h e w a s i n a n e m b a r r a s s i n g p o si ti o n ;  t h a t M r. 

T i f f a n y, f o r w h o m  h e d i d a g r e a t d e al o £ b u si n e s s, d i d 

n o t w a n t t o g i v e h i m  t h e d e e d.

“ Q  W h a t i s t h a t ?

“ A   H e s ai d t h a t t h i s m a t t e r p l a c e d h i m  i n a n e m -

b a r r a s s i n g p o si ti o n .

“ Q  W h o  s a i d t h a t ?

“ A   M r. H o n i s s.  B e c a u s e M r. T i f f a n y , f o r w h o m  h e  2 o 

di d a g r e a t d e al o f w o r k, d i d n’ t w a n t h i m  t o l e t u s h a v e 

t h e p r o p e r t y f o r t h a t p u r p o s e.

“ Q  W h a t p u r p o s e ?

“ A   F o r t h e p u r p o s e o f a n i s o l a ti o n h o s p i t a l.

“ Q  W a s t h i s b e f o r e o r a f t e r t h e C o m m o n C o u n c il 

m e t a n d p a s s e d t h e r e s o l u ti o n ? ”

M r. C o ult.   T h a t i s t h e s a m e m a t t e r.  I o b j e c t t o 

t h a t q u e s ti o n u n l e s s i t i s s h o w n t h a t t h e r e w a s s o m e 

r e s o l u ti o n p a s s e d.

■  - • 3 °
T h e C o u rt,   T h e q u e s ti o n a s s u m e s' t h e e x i s t e n c e

o f a r e s o l u t i o n' b y t h e C o m m o n C o u n c il, w h i c h  a p -

p a r e n tl y h a s n o t y e t b e e n p r o v e d .  I f i t i s o b j e c t e d 

t h a t i t s h o u l d fi r s t - b e s h o w n t h a t t h e r e w a s a r e s o -

l u ti o n , I s h o u l d i n c li n e t o t h i n k t h a t t h a t o b j e c ti o n 

w o u l d b e g o o d i n r e g a r d t o t h e o r d e r o f p r o o f,

M r. H a r di n.   I f t h e C o u r t pl e a s e, w e w ill i n t e r -

r u p t t h i s r e a d i n g a g a i n , a n d o ff e r i n e v i d e n c e a r e s -

o l u ti o n p a s s e d b y  t h e C o m m o n C o u n c il o f t h e C i t y  

o f N e w a r k , o n t h e 1 2 t h d a y o f S e p t e m b e r, 1 9 0 1, 4 0
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presented  to  th e M a y o r, Sep tem b er 12, 1901, and 
a p p roved  Sep tem b er 13, 190 1, as fo llo w s—

M r. Coult. O ne m om ent. I  sh all o b ject to  th e  
offer on th e grou n d  th a t it  is  not m ade to  appear 
th a t th e  C om m on C o u n cil had a n y  a u th o rity  to  pass 
th e  reso lu tion .

M r. H ardin ... D o y o u  w a n t m e to  p rove  th e  
p u b lic  la w s  o f th e  S ta te  o f JvTew Jersey?

10 M r. Coult. Y e s , sir.

M r. H ardin. W e ll, I  d o n ’ t  h a v e  to  do it.

M r. TenEyck. W e  w a n t to  produce one o f them  
for th e  C o u rt ’s  a tte n tio n — th e law s o f 1900.

M r. H ardin. T h e  fact o f th e  reso lution  is w h a t 
I  am  o fferin g  now .

The Court. I  w ill rece iv e  th e  reso lu tio n  as e v i-
dence o f actio n  o f the C om m on C o u n cil in  re feren ce  
to th e su b ject m atter o f th is  co n tro v e rsy , le a v in g  
th e  question  o f th e  p o w er to  be considered h ereafter; 
in  o th er w o rd s I  w ill receive  it as a fa ct— as evid en ce 
o f a fact.

M r. Coult. M ay  it please th e  C o u rt, o u g h t th ere 
* to  be a n y  testim on y w ith  regard  to  th e p assage  o f a 

reso lution  b y  th e Com m on C o u n cil unless as a p re-
lim in a ry  to th a t  th e  C o u rt is  co n vin ced  th a t the 
C om m on C o u n cil had p ow er to pass th e reso lution .?

The Court. I  see no im propriety.

3  M r. Coult. In  th is  case I th in k  it  is  q u ite  im p or-
tan t th at th e  o rd er iof th e  testim on y sh o u ld  be d i-
rected  in  th a t w ay; w e sh ou ld  h a v e  th e  a u th o rity  to 
p ass it  first. W e  w ould; not o n ly  lum ber up 
th e  case, b u t p erh ap s p re ju d ice  it, i f  th e  reso lution  
w a s not auth orized  I f  th ere is a n y  a u th o rity  it 
sh o u ld  be v e ry  e a s ily  produced before th is  C o u rt.

The Court. I t  w o u ld  be rath er d ifficu lt to  d eter-
m ine w h eth er an act o f th e  Com m on .• C o u n cil w as

40 auth orized  w ith o u t k n o w in g  e x a c t ly  w h a t th at act
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w as.

M r. Coult. W e ll,  th e y  h a v e  o utlin ed  th a t suffici-
en tly . W e  understan d  th at th ey  s a y  th at the C om -
m on C o u n cil passed som e resolution  for th e  pu rch ase 

o f th is land.

The Court. I  h a v e  no idea w h at is  in th is reso-
lution  excep t a m ost gen era l idea.

Mr. Coult. W e ll, I  h a v e  said  a ll I  need to sa y  on 
the subject. I sh a ll o b ject to  a n y  eviden ce on the 10 
su bject u n til th e y  show  a u th o rity  for th e p assage  o f 
such  a resolution . I  do not th in k  it is proper to put 
it in the case w ith o u t sh o w in g  a u th o rity . I th in k  
th at th at is a fa ir  proposition.

M r. Hardin. M a y  I  read it, y o u r  H on or?

The Court. Y e s , yo u  m ay  read  it. I  w ill adhere 
to m y first im pression about it. I  w ill  receive it su b -
je ct to fu tu re  consideration as to the le g a l force and 
v a lid ity  o f it;  in  other w ords, I rece iv e  it as ev id en ce  2o 
o f a leg is la tiv e  act un d er co lo r o f a u th o rity  and as 
b earin g  on the co n troversy  b etw een  the parties.

D efen d an ts’ cou n sel p ra y  an excep tio n  to this 
ru lin g  o f th e C ourt.

E x ce p tio n  a llo w e d ; let it be sealed, and it is sealed 
acco rd in gly .

F R E D E R I C  A D A M S , (L . S .)
Circuit Court Judge.

M r. Hardin. [R ea d in g:] “ R eso lved , T h a t  th e  30 
sum  o f seventeen thousan d  five h u n d red  d o llars be 
and th e sam e is h ereb y appropriated  to W illiam  H . 
B row n , for th e pu rp ose o f p u rch asin g  a p lot o f lan d  
situated  betw een S y lv a n  aven ue and Second river, 
bounded on the w est b y  Mt. P rosp ect aven ue and 
east b y  Sum m er aven ue, th at am ount to be ch arged  
to the accoun t kn o w n  as ‘S p ecial R eal E sta te  and 
A lm s H o u se .’ P rovid ed , h ow ever, th at the purchase 
m on ey sh all not be paid  until a deed co n v e y in g  the 
p rop erty  purchased sh all h a ve  been delivered  to the 40
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auditor, approved b y  th e h a w  departm ent. T h e  land 
teniae used fo r Isolation  H osp ita l purposes.”

Mr. Coult. F o r  w h a t purpose is th is offered, m ay 
T a s k ?

M r. Hardin. Just now  it is offered for th e p u r-
pose o f f ix in g  th e  date, th e tim e o f the date th at is  
referred  to in  M r. B row n ’ s testim on y.

The Court. T h a t is  th e  w a y  it  cam e in. T h e  
io  w itn ess w as asked  as to som e even t, I  do not re-

m em ber w hat; w h eth er it w as before or after th e 
p assage o f th e  resolution , and an o b jectio n  w as 
m ade, and the r u lin g  w as that th e question assum ed 
som ethin g th at had  not been proved — the p assage o f 
a reso lution — and I  su ggested  th at th e order o f proof, 
i f  th at objection  w a s insisted on, w o u ld  be first to 
m ake proof o f the resolution  for the purpose o f f ix -
in g  th at date.

M r. Coult. T h e n  I understand th at a ll that it is
20

offered for or adm itted  for is to  p rove the date w hen  
a certain  resolution  w as passed.

The Court. It  w as offered for th at purpose. 
W h eth er it is also offered fo r som e oth er purpose, I 
do not kn ow . It  is  adm itted  for th at purpose, at 
an}' rate.

M r. Coult. A lon e?

The Court. So  far as the C ou rt is n ow  inform ed.

M r. Coult. W e ll, w e ren ew  our objection and 
tak e  an exception.

The Court. I th in k  you  a lrea d y  h ave an ex ce p -
tion.

M r. Hardin. [R eadin g:]
” Q  W a s th is  before or a fter  the C om m on C ou n cil 

m et and passed the resolution  ?
“ A  A fte r  th e y  passed th e  reso lution  or agreed  to b u y  

it .”

M r. Coult. -Now, I object to th at, and ask  to h ave40
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that answ er str ick en  out.

The Court. A l l  o f it?

M r. Coult. A l l  th at p a rt o f it w h ich  sa y s  th a t 

th ey  agreed to  b u y .

The Court. W e ll, I  th in k  I m ay  g ra n t th at m o-
tion. T h e  resolution  sp eaks for itself.

M r. Hardin. [R ea d in g :]
“ Q  D id  y o u  see M r. H o n iss m ore than once? io
“ A  Y e s , s ir ;  a  num ber o f tim es.
“ Q  O n w h ich  occasion  w a s it th at he told  y o u  ab out 

.Mr. T iffa n y , as y o u  h a ve  testified?
“ A  I  th in k  it w as on th e first occasion; I  th in k  it w as 

w h en  I  w en t u p  there to see him  after I  had  been to M r. 

P enn ington.
“ Q  D id  he refuse yo u  a deed on th at occasion ?” •

That question was not pressed.

[R eadin g:]

“ Q  W h a t did he sa y?  20
“ A  H e  to ld  me he w o u ld  h a ve  to co n su lt w ith  M r. 

P enn ington, h is counsel, and th e y  w o u ld  co n su lt togeth er.

“ Q  D id y o u  see h im  again?
“ A  Y e s , sir.
“ Q  A n d  w h a t d id  he sa y  then?
“ A  It  w as v e ry  m uch  the same; h e kep t referrin g  me 

to M r. P enn ington, and I  w en t to M r. P en n in gton . H a v e  
I  a r ig h t to  repeat th e conversation  w ith  M r. P en n in g -

ton?’ ’
T h e n  there is a litt le  argu m en t, and th e  C o u rt 3 °  

held th at h e had th e  righ t.

The Court. R ead  on u n til som e objection  is m ade.

M r. Hardin. [R ea d in g]:

“ Witness. H e  w as h is counsel.

11 M r. Coult. H e  doesn’t sa y  it  w a s for th at p u r-

pose.

“  Witness. C e rta in ly  it w a s .”
D o yo u  w an t that? 40
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M r. Couli. I  suppose I  h a v e  g o t to renew  those 

objections?

The Court. Y e s , I  th in k  yo u  are en titled  to  m ake 
a n y  o b jection  th at o ccu rs to y o u  n o w , w h eth er old 
or new ; b u t if  there is no o b jection  I sh a ll consider 
th at the testim on y is  not opposed, for I  k n o w  n o th -
in g  o f w h at is in  th at bo ok , nor does th e ju ry ; 
neither the ju r y  nor I h a ve  ev er seen th at book, and 
as M r. H ard in  reads it, i f  it is not objected  to, it goes

10 in th e case and becom es p art o f th e testim ony.

M r. Coult. T h e  objection  w as th a t M r. P en n in g -
ton  w as not th e a tto rn ey  o f M r. H on iss for an y such  
purpose.

The Court. W e ll, w h a t w as th at an ob jectio n  to; 

h ow  does it com e in  ?

M r. Coult. It  is  a ll stated here.

M r. Hardin. It  com es in, in  th is w a y : th at M r.
2Q H on iss referred  Mr. B row n  to M r. P en n in gton  as h is

counsel, and M r. B row n w en t and ta lk e d  to M r. P en -
n in gton  in th at cap acity , and th at con versation  b e-
tw een M r. B row n and M r. P en n in gton  is w h at is 
n ow  offered.

The Court. W e ll, M r. B row n there m akes the 
assertion th at M r. P en n in gto n  w a s M r. H on iss’s 
attorn ey, does he?

M r. Hardin. Y e s , sir.

30 The Court. N o w , w h at is it th at M r. C o u lt objects
to ?

M r. Coult. I t  sa ys here [R eadin g  :]

“ M r. Coult. I f  he referred  him  to Mr. P en n in g -
ton for an answ er to a certain  in q u iry , yes. B u t the 
C o u rt w ill reca ll th at M r. P enn ington w as h im self 
attem p tin g  to  represent M rs. R an n ey. T h is  g en tle-
m an does not g et to  Mr. P en n in g to n  w ith  su ch  a u th -
o rity  th at M r. P en n in gton  could  sp eak  u n reserv ed ly  
and w ith ou t a n y  regard  or referen ce to M r. H on iss.40
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‘ ‘ The Court. B u t M r. B row n  sa y s  th at he re fe r-
red him  to  M r. P en n in gton  as h is co u n se l.”

M y  o b jection  w as th at he h ad  no r ig h t to sa y  w h a t 
Mr. P en n in gton  said  on su ch  testim on y as that. It  
is not show n th at M r. P en n in g to n  w as in  a n y  w a y  
authorized  to sp eak  in  rega rd  to th is  p a rticu la r  m at-

ter.
The Court. M r. B row n  is te stify in g  to h is  u n d er-

stan din g o f M r. P en n in g to n ’s relation  to the parties
io

defendant.

M r. Hardin. A n d  the source o f M r. B row n ’s in -

form ation  w as M r. H on iss.

The Court. T h a t  is w h a t h e  understood, and M r. 
P enn ington, w h o  w a s a profession al gen tlem an , 
appears to h a v e  been a ctin g  in  a rep resen tative 

ca p a city  in referen ce to th is  m atter.

M r. Coult. H e  said h e  represen ted  M rs. R a n n ey  

on ly.

The Court. Y o u  m ean th at M r. P en n in gto n  had 20 

p revio u sly  said so?

Mr. Coult. I understan d  so.

M r. Hardin. T h a t is not th e evidence.

The Court. W e ll, th at is n eith er here n or there!
W e  are d e a lin g  w ith  M r. P en n in gto n ’ s testim on y to-

d ay, are w e not?

M r. Hardin. Y e s , sir.

The Court. I  w ill overru le  the o b je c tio n ; I do not 30 
see th a t it raises a n y th in g  th at I  can deal w ith .

D efen d an ts’ counsel p ray  an excep tio n  t o ; th is ru lr 

in g  o f th e  C o u rt.
E x cep tio n  allow ed; let it be sealed, and it  is sealed 

a c c o rd in g ly .
F R E D E R I C  A D A M S , (E . S .)

Circuit Court Judge.

M r. Hardin. [R ea d in g:]

“  Witness. W h en  I  w en t to M r. P en n in gton  he 40
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IO

20

30

tendered m e b ack  th e $25 th at I paid for the first 
option. I  declin ed  to  ta k e  it, and to ld  him  th at I 
w an ted  the deed, and asked  h im  i f  he w ou ld  g iv e  m e 
th e deed and he said  th at he w o u ld  neith er refu se nor 
sa y  th at h e w o u ld  g iv e  it to me. T h is  w as the first 
tim e. I  presum e th at I w en t s ix  or e ig h t d ifferent 
tim es d u rin g  the m onth o f O ctober.

“ Q  D id  y o u  see M r. H o n iss a g a in ?
“ A  Y e s , sir.
* ‘Q  A n d  w h a t did he s a y  ?
“ A  I  th in k  M r. H on iss w as a v e r y  honest m an, and 

he fe lt v e ry  b a d ly  about it.

" Q  W h a t did  he sa y ?
“ A  H e k e p t sa y in g  th at he co u ld n ’ t do it on accoun t 

o f M r. T iffa n y ; th at he did a g rea t deal o f business w ith  
M r. T iffa n y , and he d id n ’t w ap t th e th in g  done; h e had 
no o b jection  him self.

‘ ‘Q  A n y th in g  th at M r. H o n iss said  to yo u  y o u  m ay 
te ll us; yo u  m ay  state a n y th in g  th at M r. H on iss said 
to  you  about the deed for th is property.

“ A  I  c a n ’ t repeat e v e ry th in g . T h a t  w as about the 
te n o r  o f h is rem arks.

‘ ‘Q  W h a t did  he say  ?

“ A  T h a t  M r. T iffa n y  d id n ’t w an t him  to g iv e  a deed; 
th at he d id n ’t care ab o ut th e o th er people, but he did  care 
a b o u t M r. T iffa n y .

‘ ‘Q  A n d  w h a t did he fin a lly  tell y o u  about the deed?
“ A  B efore the m on ey had been tendered ?
“ Q  A t  a n y  tim e, on the part o f M r. H oniss.
“ A  W e ll, h e to ld  m e th at he cou ld n ’t g iv e  the deed 

on th at accoun t, on accoun t o f M r. T iffa n y . T h a t  seem -
ed to be th e o n ly  objection  th at he had to g iv in g  up the 
deed.

“ Q  N o w , did yo u  ever try  to p a y  for th is p rop erty?
“ A  Y e s , sir.

“ Q  In  accordance w ith  th is option?
“ A  Y e s , sir.

‘ ‘Q  Do y o u  rem em ber w hen th at w as ?
“ A  W e ll, it w a s about the m iddle o f O ctober, I  th in k .
“ Q  W h ere  w as that ?40
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“ A  A t  M r. P en n in g to n ’ s office.
“ Q  (P a p e r  show n to w itn e ss .) ”

T h a t  paper h as a m ark  on it so th at it can be 
id e n tified ; it w as th is paper [p rod u cin g  p a p e r] .

The Court. W h a t yo u  h a ve  ca lled  a dem and for 
a deed ?

M r. Hardin. Y e s , sir.

[R ead in g:]

“ Q  D oes th at help  y o u  to reca ll th e date?
“ A  Y e s , sir; I th in k  that w as the date; I k n o w  th at 

w as the d ate— O ctober 17 th .”

T h a t  paper w a s then offered in evidence, and I 
now  offer it in  evidence.

[M arked  E x . P .4 .]

M r. Hardin. [R eadin g:]

“Q W h a t w as done on th at occasion ?
“ A  W e ll,  I tendered th e m on ey to  M r. P en n in gton , 

$12,500, in le g a l tender. H e  too k  th e  m on ey and Q 
counted it  and said, ‘T h e  m on ey is a ll r ig h t, b u t I  declin e 
to accept it and g iv e  y o u  th e d eed .’ T h e n  I asked  him  if 
it w as n ecessary  fo r me to g o  to W ood sid e and tender 
this m on ey to M r. H on iss; I d idn ’t w an t to ca rry  th a t 
am ount around w ith  me. H e said, ‘ N o , as h is counsel 
I d eclin e to accept it, and there w ill be no question  about 
the ten d er.’ A n d  he told  m e p revio u sly  to th at th at they 
had bonded in d em n ity  again st a ll p ecu n iary  loss.

‘ ‘Q  W h o  told  y o u  th at ?
“ A  M r. P e n n in g to n .”  o

M r. Coult. [R e a d in g :]

“ M r . Coult. T h a t  w as not inquired about.

“ The Court. N o, it w as not responsive, b u t it 
w as o th erw ise  perm issible, and I w ill not com pel M r. 
H ard in  to put another question fo r th at reaso n .’ ’

Mr. Hardin. [R ea d in g:]
“ Q  D id  he tell y o u  from  w hom  th e bond o f in dem n ity 

w as had ?

‘ ‘A  I  d on ’ t k n o w  w h eth er he did or w h eth er M r, 40
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H on iss d id . O ne o f them  told  m e, I understood, th a t 'it  
w a s M r. S n yd er, M r. H eller and M r. T iffa n y  had  g iv en  
the b o n d .”

M r. Coult. T h is  w as objected  to as incom petent, 
and I w an t to put in a fu rth er objection to th e  te s-
tim on y on th e  gro u n d  th at th ey  had no r ig h t to show  
in th is case that a n y  bond o f in dem n ity had  been 
taken ; it had n o th in g  to do w ith  the issue in th is  case.

IO The Court. W e ll, th is is a part o f M r. P en n in g -
to n ’ s o r M r. H on iss’s con versation  w ith  M r. B row n, 
w h at th ey  said, is it n ot?

M r. Hardin. Y es, sir.

The Court. N o t independent evidence; it w as 
w h a t th ey  said to M r. B row n , one o f them , in re fe r-
ence to th is co n tro v ersy . I do not see w h y  e v e ry -
th in g  th at either M r. H o n iss said ab out th is affair or 
th at Mr. P en n in gto n  said  w ith in  the scope o f h is  
attorn eysh ip  is not com petent. I f  it had been offered 
as an independent item  o f p roof it w o u ld  h a ve  pre-
sented another aspect.

M r. Coult. D oes th e C ou rt adm it th e testim on y ?- 
I  w a n t to m ake a form al objection  to the testim ony,, 
to the answ er of the w itness or to a n y  proof on that 
su bject.

The Court. W e ll, to th is proof. W e  h ave  not 
y e t com e to th e  question  w h eth er any other p roo f 
w ill be offered. Y o u  m a y  m ake it as a d an ger signal, 

30 i f  y o u  please.

M r. Coult. O r a n y  statem ent to th at effect b y  
th is  witness.

The Court. W e ll, I w ill o verru le  the objection, 
and receive  the testim on y as a declaration b y  either 
one o f the parties or h is attorn ey in referen ce to the 
su b ject m atter o f the con troversy.

D efen dan ts’ counsel p ray  an excep tion  to this r u l-
in g  o f th e C ourt.

E x cep tio n  allow ed ; let it be sealed, and it is sealed40
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a cco rd in g ly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Judge.

M r. Hardin. [R ea d in g :]
“ Q  D id y ou  see M r. H on iss a gain  a fter th e in terview  

w ith M r. P en n in gton  to w h ich  yo u  h a ve  referred  in w h ich  
the tender w a s m ade ?

“ A  Y e s , sir; I m et him , I guess, on tw o or three
°  . ’ io

occasions.

‘ ‘Q  H as he said a n y th in g  to yo u  since that tim e about 
this transaction, ab out h is refu sa l to g iv e  yo u  a deed, or 
a n y th in g  o f th at sort?

‘ ‘A  Y es, he g a v e  me a reason. H e  ta lk ed  about the 
m atter, but I p refer not to sp eak  o f it, because I  d on ’ t 
k n o w  w h eth er he said it to m e in confidence or not. 
W h en  he g ets  on the stand y o u  can a sk  him  the question.
I w ouldn ’t v io la te  h is confidence, a lth o u g h  he d id n ’t— ’ ’

T h e  w itn ess w as interrupted.
20

[R ea d in g  :] i .

“ M r. Coult. N ow , th at is a ll r ig h t. I  gu ess w e 
had better leav e  it out, sin ce he is  so p a rticu lar about 
i t . ”  '< .

T h a t is th e end o f the direct exam in ation .

M r. Coult. [R ead in g:]

“ Cross Examination by M r. Coult.

‘ ‘Q  M r. B row n , y o u  are in the real estate business, 
you  s a y ? . , 30*

“ A  Y e s , sir.

‘ ‘Q  H o w  lo n g  h ave  y o u  been en gaged  in that business?^
“ A  T w e n ty -fiv e  yea rs or m ore, perhaps.
“ Q  W h a t?

‘ ‘A  A b o u t tw e n ty -fiv e  yea rs or m ore, ,
‘ ‘Q  W e l l , y o u  h ave had other occupations in that tim e, 

h aven ’t y o u  ?
“ A  Y es.

“ Q Is  that y o u r stead y busin ess?
“ A  S ir? 40



“ Q  A r e  y o u  stea d ily  em ployed in  th at bu sin ess ?
“ A  T h a t  is m y  b u sin ess: real estate; y es, sir.
“ Q  E a r ly  in  th e  sum m er, y o u  say , y o u  obtained an 

option, on one or m ore properties, did y o u  sa y  ?
“ A  I obtained  th e  option on th is prop erty  from  these 

people, and I  w anted  to get the options on th e  b lo c k  th is 
side, bounded b j7 S y lv a n  avenue, the railroad, M t. P ro s-
pect and Sum m er aven ues, and—

“ Q  O ne m inute, now . A b o u t the sam e tim e did you  
io  p rocure an option or did y o u  exam in e a site on B loom -

field aven u e ?
“ A  N o , sir.
“ Q  E h ?
“ A  N o, sir.
“ Q  A n d  S y lv a n  aven ue or in th at v ic in ity ?
“ A  W e ll, I said  th at I tried to g e t the option to g eth -

er w ith  this.
“ Q  W h at?
“ A  I tried  to  g e t  th e  options to g e th e r  w ith  th e  one 

20 th a t I  had, on th e  o th er b lo ck , bounded b y  th e  railroad , 
S y lv a n  a ven u e, M t. P rosp ect and S u m m er a ven ues. 
I t  is th e  b lo c k  th a t a d jo in s th e  one th a t I had  th e  option  
on.

“ Q  D id y o u  not also  h a ve  an op tion  upon a sep arate  
and d istin ct piece o f p ro p e rty  ab out th at tim e?

“ A  N o, sir.

“ Q  D id yo u  attem p t to  g et one?
“ A  N o, sir.
“ Q  Eh?

30 “ A  N o, sir; n o t o n ly  as I say, o n ly  th at one b lock, 
th e  one th at I did h ave, and th e  one on th e  b lo c k  b e -
tw een  th a t and th e  railroad. Y o u  k n o w  th e situ atio n  
th ere , M r. C o u lt.

“ Q  D id  th e y  adjoin?
“ A  Y e s , sir; S y lv a n  a ven u e w a s b etw een  th em , b u t 

it w as not p aved  or a n y th in g  o f th a t sort.
“ Q  W h en  did yo u  first see or sp eak  w ith  D r. H erold  

a b o u t th is  lot?
“ A  It w as som e tim e in A u g u s t, th e  fore p a rt o f 

40 A u g u s t. /
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“ Q  W a s n ’ t i t e a rli e r t h a n t h a t ?

“ A   N o, si r.

“ Q  A r e y o u s u r e o f t h a t ?

“ A   I a m p o si ti v e o f it.

“ Q  H a v e y o u a n y t h i n g t o f i x  j 7o u r d a t e ?

“ A   W e ll, I k n o w  i t w a s t h r e e o r f o u r w e e k s ; I h a d 

h a d t h i s o p ti o n o n t h i s p r o p e r t y a t l e a s t t h r e e o r f o u r 

w e e k s b e f o r e I e v e r h a d a n y c o n v e r s a ti o n w i t h D r. H e r o l d 

a b o u t it.

- . “ Q  I u n d e r s t o o d y o u t o s a y t h a t y o u  o b t ai n e d t h i s  i °  

o p ti o n f o r s o m e o t h e r p u r p o s e ?

■ “ A   I o b t ai n e d ..it f o r a n o t h e r p u r p o s e; t h a t i s, I w a s 

l o o k i n g f o r t h e o p ti o n f o r a n o t h e r p u r p o s e.

‘ ‘ Q  W h a t o t h e r p u r p o s e ?

“ O b j e c t e d t o a s i m m a t e ri al.

“  T h e C o u rt.   I s u p p o s e M r. C o u l t m a y c o n t e n d 

t h a t t h a t i s n o t s o.  I t h i n k h e h a s t h e r i g h t t o c r o s s - 

e x a m i n e o n t h a t s u b j e c t.’ ’

M r. H a r di n.   I d o n o t m a k e t h a t o b j e c ti o n n o w . 2 Q  

M r. C o ult.   ¡ R e a d i n g : ]

“ Q  W e ll, y o u s a y s o m e o t h e r p u r p o s e ; w h a t o t h e r 

p u r p o s e ?

‘ ‘ A   I w a s l o o k i n g f o r a m a n u f a c t u r i n g sit e.

‘ ‘ Q  W a s i t f o r y o u r s e l f o r f o r s o m e c u s t o m e r o f y o u r s ?

“ A   I t w a s f o r a c u s t o m e r, a f ri e n d.

* ‘ Q  A  f ri e n d o f y o u r s, e h ?

“ A   Y e s , si r; a c u s t o m e r; h e i s a f ri e n d, a p e r s o n al 

f ri e n d.

“ Q  W h o w a s t h a t f ri e n d ? 3 °

‘ ‘ A   I d e cli n e t o a n s w e r t h a t.

“ O b j e c t e d t o a s i m m a t e r i a l. ”

M r. H a r di n.   L e a v e t h a t o u t; t h e r e i s n o u s e i n 

p u t ti n g t h a t i n.  I d o n o t m a k e a n y o bj e c ti o n t o 

i t n o w.

M r. C o ult.   [ R e a d i n g : ]

‘ ‘ T h e C o u rt.   I s t h a t e s s e n ti al ?

“ M r. C o ult.   I t m a y b e c o m e m a t e ri al b e f o r e w e  4 0
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g e t th ro u gh ; it  m ay  not be now , but the C o u rt w ill 
a llo w  m e som e little  leew a y  in  the cross e x a m in a tio n .”

“  The Court. O f course, I w ill, in  cross e x a m in -
ation.”

M r. Hardin. M r. C ou lt, i f  yo u  w ill perm it me: 
In  read in g  th e d irect exam in ation  I le ft o ut the r u l-
in g s o f the C o u rt before. -

M r. Coult. W ell, it seem s to  m e qu ite proper 
JO th at th e y  should  be read, because th e y  are e x p la n a -

to ry  o f the testim on y ju st at th at p articu lar point in 
m an y instances. I w ill do as th e  C o u rt sa y s  about 
it; th at I  m ust do.

The Court. W e ll, as a gen era l rule, I should  sa y  
that a ll th at th e C ou rt and ju r y  are n o w  interested 
in, is  the testim ony. I f  th e answ er is  not in tellig ib le , 
I  th in k  th at m ay be m ade th e su b ject o f an ap p lic-
ation to the C o u rt, b u t I th in k  as a gen eral ru le  yo u  
should  leave  out ev e ry th in g  but th e  testim on y itself. 
I f  yo u  com e to a n y th in g  that y o u  th in k  the ju r y  and 
th e  C o u rt cann ot understan d w ith o u t h ea rin g  w h at 
the C ourt said, y o u  m ay read it.

M r. Coult. T h is  co llo q u y  I w ill leave out, then.

[R e a d in g : ]

• ‘Q  I a sk  you  w h o th e person w as, M r. B row n ?’ ’
T h a t  is, referrin g  to the person for w hom  he w as 

p u rch asin g, as I understand.

30 [R e a d in g :]

“  A  I am  w illin g  to tell the C o u rt con fid en tially , and 
he can in quire w hether it is true or not, b u t I w o n ’t speak 
it out here unless I  am com pelled to b y  th e Court.

“ Q  I am not a sk in g  yo u  to tell the Court; I am a sk -
in g  yo u  to tell th e  ju r y .

“ A  I sa y  th at I h a ve  no r ig h t to  e x p la in  the business 
o f m y  clien ts, custom ers, here a n y  m ore than y o u  w ou ld  
h ave.

“ Q  T o  w hom  did y o u  first m ake application  to pur- 
40 chase th is lot ?
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“ A  T h is  plot I had the option on ?
“ Q  Y es.
“ A  M r. H oniss.
“ Q John H o n iss?
“ A  Y e s , sir.
“ Q W h e re ?
“ A  A t  h is house.
‘ ‘Q  W h ere  does he reside ? *
“ A  Corn er o f C arteret street and, I th in k , L in co ln  

avenue. 10
4 4Q W h en  w as th at ?
“ A  Som e tim e in June.
‘ ‘Q  H o w  lo n g  before th e option w as obtained  ?
4 4 A  P erh aps a cou p le  o f w eeks.
4 ‘Q  D id  y o u  tell him  fo r w h a t purpose the p rop erty 

w as to be used ?
4 ‘A  I  did not u n til it w a s agreed  to g iv e  us the option, 

and then he said in an in cid en tal w a y , as th o u g h  it w as 
none o f h is business, ‘W h a t do y o u  propose to do w ith  
this p rop erty  ?’ 20

“ Q D id  y ou  tell him  w h a t p urpose th e  p rop erty  w as 
to be used fo r ?

“ A  I am try in g  to te ll y o u  h ow  it  cam e about.
4 ‘Q  I  w an t an answ er to th a t question.
“ A  I  told  him  I w a s lo o k in g  fo r a m an u fa ctu rin g  site.

H e asked  m e in an in cid en tal w a y , not th at he cared or 
it didn’t m ake a n y  difference about th e property.

“ Q  H e asked  yo u  fo r w h a t purpose th e  prop erty  w as 
to be used, and y o u  to ld  him  it w as to  be used for a 
m an u factu rin g  site ? 30

“ A  I told  him  I w as lo o k in g  for a m an u fa ctu rin g  site.
4 ‘Q  D id y o u  sa y  to him  at th a t tim e or at som e su b -

sequent tim e th at the person for w hom  y o u  w ere p u rch a s-
in g  w as abroad ?

“ A  Y e s , sir. 
y  E h ?
“ A  Y e s , sir. D o y o u  w a n t to  k n o w  w h a t else I said 

to him  about it ?

“ Q  O h, I w ill ask  y o u  lo ts  o f questions about it.
“ A  W e ll, !  w an t to tell it. 40
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‘ ‘Q  B u t y o u  needn’t answ er a n y th in g  th at yo u  are not 
asked  about. D id y o u  h ave a m an u factu rer w h o w anted 
th is prop erty  ?

“ A  I did; not th at prop erty  p a rticu larly . I said  th at
I w as lo o k in g  for a m a n u fa ctu rin g  site; th e p a rty  w as 
a w a y; and I th o u g h t th at th is m igh t su it; I had no agree-
m ent w ith  him  to b uy.

“ Q  Did y o u  know7, M r. B row n, th at p lan s w ere p re-
pared for th e erection o f an isolation h ospital ?

10 “ A  I did  not; no, sir.
‘ ‘Q  D id  y o u  ever see such  p lan s ?
“ A  N e ver did in m y life; no, sir.
“ Q  E h  ?
“ A  N e v e r  in m y life, unless th ey  h a ve  been published  

in the paper; if  th ey  h a ve  been p u b lish ed  in the paper, 
perhaps I  h a ve  seen them , but I  h a ve  n ever been show n 
th e p lan s and h a ve  n ever heard  o f them .

“ Q  Y o u  sa y  som e tim e in Septem ber, I th in k , you  
obtained  an option or obtained a—

20 “ A  A n  exten sion .
“ Q  W h y  w as that ?
“ A  W e ll, now , I w ill h a ve  to repeat som e conversation  

if  I an sw er that q u e s tio n ; I ca n ’t answ er that question 
w ith ou t rep eatin g—

• *Q W h y  did you  obtain  an exten sio n ?

“  Witness. N o w , y o u r  H on or, I am placed in  an 
em b arrassin g  position.

The Court. M r. C o u lt w il l  h a ve  to tak e  the 
- 0 an sw er as it comes, I suppose.

“ A  T h e  o n ly  w a y  I can te ll th at is b y  repeatin g  a 
con versation  I  had w ith  D r. H erold, and j?ou w o n ’ t per-
m it th at. .

II B y  the Court.

“ Q  W a s it  in  consequence o f a conversation  w ith  Dr. 
H ero ld  ?

“ A  Y e s , sir; if  he too k  th e p ro p erty—

“ B y  M r. Coult.

“ Q  O ne m om ent. It w as in consequence o f som e40
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conversation y o u  had w ith  D r. H ero ld ?

‘ ‘A  Y e s , sir; about the is t  or 2nd or 3rd o f Septem ber;
I recall it w a s in Septem ber, a d a y  or tw o before I 
received the second option.

“ Q  D id  y o u  not before the ex ten sio n  o f th at option 
tell M r. H on iss th at y o u  desired to h a ve  it exten d ed  b e -
cause y o u  had not heard  from  th e person for w hom  yo u  
w ere p u rch asin g , w ho w a s still in E u ro p e  ?

“ A  N o, sir; w h a t I said to M r. H o n iss w as th is—
“ Q  O ne m om ent. 10
“ A  I can repeat w h at I said  to Mr. H on iss.

The Court. M r. C o u lt has a r ig h t on cross e x -
am ination to a responsive answ er, and if  th ere is 
som eth in g  else to be b ro u g h t out, M r. H a rd in  w ill 
h a ve  to lo o k  out for it on redirect, M r. B row n.

“ Witness. W e ll, it is  so near w h a t M r. H o n iss 
h as p erh ap s to ld  him ; I  d on ’ t w a n t to con tradict M r. 
H on iss.

‘ ‘Q  D id yo u  not tell M r. H o n iss th a t yo u  desired an 20 
exten sion  o f th e option because th e person fo r w hom  you  
had purchased  w a s in E u ro p e  and yo u  co u ld n ’ t tell 
w h eth er he w o u ld  be satisfied  w ith  it or not?

“ A  N o , sir.

Q D id  yo u  not tell M r. H on iss th at y o u  desired for 
the sam e purpose, for the sam e custom er, to h a v e  a m ore 
extended  tract, and that yo u  had  been try in g  to  b u y  the 
ad jo in in g  p rop erty  ?

“ A  N o , sir; n o th in g  o f th at k in d . I  th in k  I  o u g h t 
to be a llo w ed  to tell w h a t I did sa y  to h im . 30

“ M r. Coult. N o.

“ The Court. Y o u r  o p p o rtu n ity  m a y  com e to do 
that, b u t it is not now , M r. B row n .

“ Q  W h e n  w as it, do y o u  say, th at th e offer or the 
option or the resolution to p u rch ase w as passed b y  the 
C ity  C ou n cil ?

“ A  I  th in k  it w as th e first F r id a y  in  the m onth; that 
is m y recollection,

“ Q  W h a t m on th ? 40
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“ A  O ctober.
“ Q  O cto b er?
“ A  Y e s , sir. -
“ Q  U p to th at tim e there had  been no refu sa l to 

co n v e y  ?
“ A  T h e y  h a d n ’t been asked  for a deed up to  th at 

tim e.
“ Q  Y o u  had m ade no ap p lication  for it?
“ A  N o, sir.

io  “ Q  Y o u  had said n o th in g  about th e execu tion  o f y o u r  
option ?

“ A  N o, sir.
“ Q  Y o u  had  not sp oken  to M r. H o n iss about it ?
“ A  N o, sir; I  w a sn ’t g o in g  to ask  for a deed u n til I 

g o t  the custom er to b u y  it; th at isn ’ t cu sto m a ry .’ ’

M r. Hardin. [R eadin g:]

“ Redirect Exam ination by M r. Hardin.

“ Q  M r. B row n, w hen and w h ere did th e  conversation  
20 to w h ich  y o u  h a v e  referred, in w h ich  yo u  told  M r. H o n iss 

th at y o u  w ere  lo o k in g  fo r a m an u fa ctu rin g  site, ta k e  place?
‘ ‘A  I  th in k  it  w a s in  m y  office; I  th in k  M r. H on iss 

cam e in, or else I m et him  on th e  street.
‘ ‘Q  W h en  w a s it  w ith  referen ce to  the tim e w h en  th e 

option w a s execu ted  ?
“ A  W h a t do y o u  m ean, th e first option ?
“ Q  Y e s .
“ A  W h y , it  w a s in M r. P en n in g to n ’s office, w h ere 

th at w as execu ted . W h ere  I  saw  him  p reviou s to th at 
30 and  w as ta lk in g  about it w a s at h is house in  C arteret street.

“ Q  W h ere  did y o u  ta lk  to  h im  about th is prop erty 
b ein g  w an ted  for a m a n u fa ctu rin g  site ?

,“ A  W e ll, I  am a little  undecided about th at. M y  re-
co llection  o f it  w a s th at it w a s w h ilst M r. P en n in gto n  w as 
in  th e b a ck  room  d icta tin g  th is first o p tio n . I m ay be 
m istaken  about that.

“ Q  W a s it on the d a y  the option w a s execu ted  ?
“ A  Y e s , sir. A n d  I  th in k  M r. H on iss asked  me, 

‘ M r. B row n, w h a t are y o u  g o in g  to do w ith  th is p rop erty ?’ 
40 I said, ‘I  am  lo o k in g  for a m an u fa ctu rin g  s ite .’ I  th in k
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th at w as th e  tim e, b u t I  am not p o sitive  about that; it 
m igh t h a ve  been ea rlier  th an  th at.

‘ ‘Q  N o w , y o u  g ot an e xten sio n  o f th is  option?
“ A  Y e s , sir.

“ Q D id  y o u  g e t th at on th e d a y  o f its  date?
“ A  T h e  4th o f Septem ber.
‘ ‘Q Y e s , th at is the d a y  o f its date.
“ A  Y e s . M r. H o n iss eith er cam e in m y  office or I 

m et him  on th e street, w as g o in g  to find him , w h en  I 
told him  this: th at th e  p a rty , th e m an u fa ctu rer for w hom  10 
I w anted th is  prop erty , d id n ’t w an t it, b u t th a t I had  a n -
other p a rty  w h om  I  th o u g h t w o u ld  ta k e  it i f  I  co u ld  h ave 
the tim e exten d ed  one m onth; he said a ll r ig h t. I  asked  
him  if  he co u ld  g e t it extended, and he said  he w o u ld  see 
M r. P en n in gton , and he w en t to M r. P en n in gton , or w ent 
aw ay, and cam e b a ck  sh o rtly  w ith  th e option signed.

“ Q That is, the extension?
“ A  Y e s , sir; and he certa in ly  h as m isunderstood—

“ M r . Coult. O ne m om ent.
20

“  Witness. B u t I  w anted to set th at r ig h t.

“  The Court. D o n ’t a rg u e  the q u estio n .”

M r. Coult. [R eadin g : ]

‘ ‘Recross Examination by M r. Coult.

“ Q  N o w , M r. B row n, w hen y o u  first w en t to M r. 
H on iss it w as at h is house ?

“ A  Y e s , sir.

“ Q  D id  y o u  not sa y  to  h im  there th at y o u r custom er 
for th is p rop erty  w an ted  it for a fa cto ry  site  ? 30

“ A  I did  not; th ere w as n o th in g  said about it  th e first 
tim e I w en t there, w h a t I  w anted  it for.

“ Q  D id  y o u  not tell him  before the option  w as m ade 
and g iv e n  th at the custom er you  desired it fo r w a n ted  it 
for a fa cto ry  site ?

“ A  I  d idn ’ t sa y  I  h ad  a custom er for it; I said I  w as 
lo o k in g  fo r a m an u fa ctu rin g  site; and it w as before the 
option w as execu ted , but w h eth er it w as in M r. P e n n in g -
ton’ s office or at h is house I ca n ’t rem em ber; th a t part I 
can ’ t rem em ber. 40
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‘ ‘Q  D id  yo u  at a n y  tim e before y o u  had th is resolution  
passed b y  th e C ity  C o u n cil in form  him  th at yo u  w anted  

it fo r a n y  d ifferen t purp ose?
“ A  O n th e  3d or 4th  of Septem ber— I th in k  it w a s 

the 4th; th e  sam e d a y  th e  este n sio n  w a s g iv e n — I said to 
him , ‘T h e  m an u factu rer does not w a n t th is  p rop erty , b u t 

I h a v e  another cu stom er.’
‘ ‘Q  D id  yo u  te ll h im  w h a t y o u  w an ted  it  for ?
“ A  N o , sir; he d id n ’ t a sk  m e, and it  d id n ’t m ake 

10 a n y  difference to hinj; he w a n ted  to se ll h is  p ro p erty  and 

I w anted  to b u y  it.

“ M r. Coult. I  m ove to  strik e  out th at p art o f it.

“  The Court. Y e s , it is  argu m en tative; le t it  be 

str ick en  o u t.”

M r. Hardin. Y o u  read  th e ru lin g  o f th e  co u rt on th e 

form er tria l.

M r. Coult. Y e s . I  m ove now  to  s tr ik e  it out.

The Court. W e ll, ju s t  w h a t 'is  it th a t  y o u  m ove to 
20 J

str ik e  o u t ?

M r. Coult. I asked  h im  [read in g:]
“ Q  D id  y o u  te ll h im  w h a t y o u  w a n ted  it  for ?
‘ ‘A  N o , sir; he d id n ’t a sk  me, and it d id n ’ t m ake a n y  

d ifference to him; h e w an ted  to  se ll h is  p rop erty  and I 

w an ted  to  b u y  i t . ”

The Court. T h e  first w ord  o f the an sw er answ ered the 

question; h e said , “ N o .”

M r. Coult. I  m ove to str ik e  it  out.
$o

The Court. Y e s .

M r. H ardin. I  th in k  it is  n o t prop er to stop a t the 
first w ord. H e  said, “ N o, sir; h e d id n ’t a sk  m e .”  I 

th in k  th at is  responsive.

The Court. O h, yes, th a t is a ll r ig h t .

M r. Coult. [R ea d in g:]

“  Witness. T h e re  is one o th er th in g  I w a n t to say  
th a t w a s said in th e  presen ce o f M r. H oniss.

“ M r. Coult. N o, not now .40
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“ The Court. N o, le t M r. H a rd in  ta k e  care o f 

y o u .”

M r. Hardin. [R e a d in g :]

‘ ‘Further Direct Exam ination by M r. Hardin.

“ Q W h a t  w a s th e  o th e r th in g  th a t  M r. H o n iss said  ?
“ O b jected  to.

“ Witness. I t  w a s w ith  re feren ce  to  th e—

“ The Court. I  th in k  I w ill adm it it. jo
“ A  W ell, th e  o n ly  th in g  w a s th is: I  w a s su rp rised  

w hen  th e y  o n ly  asked  $12,500 fo r  th e  p rop erty , and I 
said to him , to  M r. H o n iss—

11 M r. Coult. O ne m o m e n t.”
D o y o u  o b je ct a g a in  ?

M r. Coult. I  said, “ O ne m o m en t.”  T h a t  is  a ll I  said 

there.

M r. Hardin. [R e a d in g :]

11 B y  the Court. 20

“ Q  T h is  is  a conversation  w ith  M r. H on iss ?
“ A  Y e s , sir. I said  to  him , ‘W h o e v e r  g e ts  th a t 

p rop erty  from  m e w ill p a y  a g rea t d eal m ore m on ey for 
i t . ’ ”

M r. Coult. I  m oved to  s tr ik e  th at o u t and th e  C o u rt 
adm itted  it.

M r. H ardin. T h a t  is th e  end o f th is  testim o n y.

Adjourned  until to-m orrow , F rid a y , N o ve m b er 4, 1904, 
at ten o ’clock , A . M. 3 °

Se c o n d  Da y

F rid a y , N o v e m b e r 4, 1904.

M et p u rsu an t to  ad journ m en t.
P resen t, counsel as b efore stated .

M r. H ardin. I  w o u ld  n ow  offer in  ev id en ce  a reso lu -
tion o f th e  Com m on C o u n cil o f th e  C ity  o f N e w a rk , p a s-
sed on th e 7 th  d a y  o f N ovem b er, 1901. T h a t  is  th e 
rescin din g  resolution . 40
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The Court. Is  th at an oth er reso lution  ?

M r. Hardin. Y e s , sir.

M r. Coult. W e  o b je ct to  th is  resolution , as w e ll as to  
th e  other; w e o b je ct to  them  b o t h ; one is a reso lu tion  
a ttem p tin g  p o ssib ly  to appropriate and th e  oth er to a n n u l.

The Court. I  w ill a d m it th e  reso lu tio n  su b je ct to 
y o u r  ex cep tio n  and su b ject, o f course, to w h a te v e r  yo u  
m ay h a v e  to sa y  or sh o w  to th e  C o u rt as to  th e  p o w er o f 
th e  Com m on C o u n cil to deal w ith  th is  su b ject.

Mr. Coult. I  can do it now . I o b ject to it  u n less 
th e y  sh ow  th e  p ow er o f th e  C om m on C o u n cil. I  th in k  
it  o u g h t not to be adm itted  and go  in  th e  case te n ta tiv e -
ly . T h e  la w  is v e r y  e x p lic it  about th is, and th ey  h a v e  
not la id  b efore th e  C o u rt fa cts  sufficien t to  a u th o rize  th e  
Com m on C o u n cil to ta k e  a n y  actio n  at a ll.

The Court. M y  v ie w  y e ste rd a y  a b o u t th e  oth er 
reso lution — w hich, perhaps, str ic tly , w a s o n ly  offered to 

20 p ro v e  a date, b u t I  exp ressed  m yse lf m o re-b ro a d ly  th an  
n ecessa ry  for th at q u estio n — m y idea about it  w a s th at 
I  w o u ld  rece ive  p roo f o f th e  p a ssag e  o f th e  reso lu tion  as 
a fa ct in  th e  case, su b ject to  be co n tro lled  b y  w h a t co n -
clu sio n  th e  C o u rt m igh t com e to as to th e  p ow er o f the 
C om m on C ouncil, ju s t  as y o u  m ig h t receive  p ro o f o f th e 
fa ct th at th e  S ta te  o f S o u th  C a ro lin a  passed a reso lution  
o f se ce ss io n ; it is  a go v ern m en ta l fact, w ith ou t a d m ittin g  
or d e n y in g  th e  p o w er o f the sta te  to  ta k e  itse lf out o f th e 

U nion .

3 °  Mr. Coult. T h e  m ere fa c t  o f th e  p a ssa g e  o f a reso lu -
tio n  on th is  su b ject at e ith er  one o f these tim es w o u ld  be 
o f no w e ig h t at a ll. T h e  ev id en t o b ject o f th is is and 
th e  o n ly  o b ject can  be for th e  purpose o f sh o w in g  th at 
th ere  w as som e agreem en t to ta k e  th is  p ro p erty  on th e 
p a rt o f th e c ity . W e  o b ject to its g o in g  in to  the case for 
th at purpose. C erta in ly , it  w o u ld  be o f no use to them  
or to  u s to sh ow  th a t th ere  w a s an u n a u th o rized  re so lu -

tion passed.

The Court. I f  it  tu rn s o u t to  be u n au th o rized  it w ill40
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go out o f th e case.

M r. Coult. W e ll, I w o u ld  lik e  to put it  o u t o f th e 

case now, if  y o u r H o n o r w ill p erm it me.

The Court. I  am  in clin ed  to  rece ive  it, M r. C ou lt, and 
leave th at q u estio n  fo r fu tu re  consideration.

Mr. Coult. I  o b ject to  its  receipt, and a sk  for an 
excep tion, on th e  d istin ct g ro u n d  th a t I  offer to  p ro v e  to 
the C o u rt and to sho.w to  th e C o u rt th a t th e  Com m on 
C ouncil had no a u th o rity  w h a te v e r  to pass a n y  resolution  

on th is  su bject.

The Court. R ead  th e reso lution .

D efendants’ counsel ipray an excep tio n  to th is 

ru lin g  o f th e C ourt.

E x cep tio n  a llo w e d ; let it be sealed, and it is  sealed 

accord in gly .
F R E D E R I C  A D A M S , (E . S .)

Circuit Court Judge.
20

M r. Hardin. [R eadin g:] “ W h ereas th ere w as 
appropriated  b y  th e C om m on C o u n cil on Septem ber 
12th, 1901, $17,500 fo r the pu rch ase o f lan ds in  the 
E ig h th  w ard, said  lan ds to be used for Isolation  
H osp ital purposes, and w h ereas the p a rty  from  w hom  
said lan ds w ere to be p urchased  does not hold  the 
title  to and is unable to  g iv e  th e c ity  a deed to such 
property; th erefore be it reso lved  th at th e resolution  
passed b y  th e Com m on C o u n cil Septem ber 12, 1901, 
and approved  b y  the M ayo r Septem ber 13, 1901, 30
a p p rop riatin g  $ 17,500 to W illia m  H . B row n  fo r the 
purchase o f a plot o f land situated  betw een S y lv a n  
aven ue and Secon d river, bounded on th e w est b y  M t. 
P rospect aven u e and on th e east b y  Su m m er avenue, 
the lan d to be used  for Iso latio n  H osp ita l purposes, be 
and th e sam e is h ereb y  rescinded. R esolu tion  signed  
b y  the F in an ce C om m ittee and b y  the P residen t o f 
the C o u n cil, the c lerk  of th e  C o u n cil and approved b y  

the M a y o r.”
T h e  reso lution  w a s su b seq u en tly  approved  b y  the 40
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M ayor. I  presum e th at d ate  is im m aterial
D efen d an ts’ counsel a sk  for w h a t purpose said  reso lu -

tion is offered.

M r. H ardin. It  is offered for th e gen era l purposes of 
th e su it to  sustain  the p lain tiff’ s cau se o f action.

S A M U E L  H . P E N N I N G T O N  recalled  in  b e h a lf o f 

p lain tiff.

Cross Examination by M r. TenEyck. 

io  Q  M r. P en n in g to n , had  yo u  a n y  a u th o rity  to  ex ecu te  

a deed for th is  p rop erty  ?
O b jected  to.

A  I stated  y e ste rd a y  th a t I  had  n ot.
O b jected  to  as im m ateria l and irre lev an t.

O b jectio n  o verru led .
P la in tiff ’s  co u n sel p ra y  an excep tio n .

Q  W e ll, yo u  can an sw er th at, M r. P en n in g to n .
A  A s  I  stated h ere y e ste rd a y , I h a d  no pow er-of- 

a tto rn ey  to  m ak e a deed.
20 Q D id  M r. B row n  a t a n y  tim e ev er  tender y o u  a deed 

fo r e x ecu tio n  ?
O bjected  to as im m ateria l and irre lev an t.

O b jectio n  o verru led .
P la in tiff ’ s counsel p ra y s  an excep tio n .

B y M r. Coult.
Q  W a s  th ere  a n y  deed tendered to  y o u ?
A  N o  deed w a s tendered to  m e for execu tion . I f  I 

rem em ber th e  option co rrec tly , it req u ires th e execu tion  
o f a deed, b u t sa y s n o th in g  about its  p reparation .

3 °  Q  I ca n ’ t h ear you .
A  I f  I rem em ber the term s o f the option c o rr e c tly , 

th e  option requires the execu tio n  o f a deed, b u t says 

n o th in g  w ith  regard  to its p reparation .

M r. Hardin. I  m ove to strike  th at an sw er out. 
T h e  option sp eak s for itse lf and is in  eviden ce.

The Court. T h e  option is th e  ev id en ce o f its  ow n 
co n ten ts. S tr ik e  out th e  latter p art o f th e  a n s w e r ; 
th e  question is fu lly  answ ered b y  th e  first p a rt o f 

th e answer.40



49

Redirect Examination by M r. Hardin.

Q  D o yo u  reca ll w h eth er a n y th in g  w as said a t the 
tim e th at y o u  w ere  a sked  for th is deed, on th e occasion 
in y o u r office to w h ich  y o u  referred  y e ste rd a y , w h eth er 
a n y th in g  w as said  at th at tim e about th e w illin g n e ss  o f 
the p arties to th e option to d e liv er  a deed ?

O bjected  to as not prop er redirect exam in ation .

The Court. [A fte r  d iscussion]. T h e  w itn ess 
h a v in g  been asked  on cross exa m in atio n  w h eth er a  IO 
deed w a s tendered and h a v in g  said no, I  th in k  yo u  
are en titled  to a sk  w h eth er a n y th in g  w as said on 

th at su bject.

D e fen d a n ts’ co u n sel p ra y  an e x ce p tio n  to  th is 

r u lin g  o f th e C o u rt.

E x c e p tio n  a llo w ed ; le t it be sealed , and it  is 

sealed  a cco rd in g ly .
F R E D E R I C  A D A M S , ( E . S . )

Circuit Court Judge.
20

The Court. Y o u  m ay  an sw er th e question.
A  D o I  u n d erstan d  th e question to  re la te  to th e  tim e 

w hen th at tender w as m ade o f m oney, or is  it  a gen era l 

question?
Q  [Q uestion read.]
A  A s  I had been p re v io u sly  in stru cted  b y  M r. H on iss,

I d efin itely  refu sed  on h is  p a rt to co n v e y  the p rop erty for 
the purpose o f an iso lation  hospital. I  g a v e  no answ er 

w ith  regard  to  th e  other defendant.
Q  H ad  y o u  before th at occasion said th e sam e th in g  

to M r. B row n  ?
A  I had  not.

M r. Coult. T h a t  is  not prop er redirect e x a m in -

ation .

M r. Hardin. I t  is  still w ith  reference to the deed.

Mr. Coult. N o , it w as a llo w ed  as part o f th e sam e 

conversation, as I  u n derstan d  it.

The Court.' I t  seem s to m e th a t w o u ld  lo g ic a lly  
perm it in q u iry , not as to a n y  subsequent, b u t as to  40
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a n y  previou s conversation  on th at su b ject betw een 
th e parties. I w ill a llo w  the question.

D efen d an ts’ counsel p ray  an excep tio n  to  th is ru l-
in g  o f th e C o u rt.

E x cep tio n  allow ed; let it be sealed, and it  is  sealed 
a cco rd in g ly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Cotirt Jiidge.

[Q uestion and answ er read.]

Witness. M ay I e x p la in  th at answ er, y o u r H onor?

The Court. I f  M r. C o u lt or M r. H ard in  asks you .

Mr. Hardin. I h a ve  no objection. I h a v en ’ t a n y  
doubt but th at M r. P en n in gton  w ill g iv e  u s the facts 
as he rem em bers them . H is  exp lan a tio n  is satis-

fa cto ry  to me.

The Court. Y o u  m ay  m ake yo u r exp lan atio n .

Witness. N o  refu sa l had been m ade p revio u s to  th is 
occasion. T h e re  had been con siderable  • con versation  
about it, and the p a rties— at least, M r. H on iss, and also 
th e other p a rty  th ro u g h  me, had  expressed  re lu ctan ce  
to co n v ey , but n ever had refused.

Q  Y o u  reca ll te stify in g  in th is cau se on th e p revio u s 
t r ia l?

A  I do.

Q  D o yo u  reca ll te stify in g  in response to th is question, 
in response to a question  asked  b y  M r. C o u lt on yo u r 

3  d irect exam in ation  on b eh a lf o f the defendants:

“ Question. S o m eth in g  w as said about y o u r h a v in g  
spoken as a tto rn ey  for M r. H on iss to Mr. B row n  about 
h is  refu sa l to execu te  a deed. W a s an y reason g iv en ?

“ Answer. T h e  reasons had been g iv e n  p revio u sly . 
O n the occasion w hen M r. H ard in  and M r. B row n  to-
g eth e r m ade the tender to me o f the $12,500, n o th in g  w as 
said  about the reasons, I th in k , ex ce p tin g  I m ay h ave 
said at th at tim e, as I had said  before, th at w e refused—  

40 th at M r. H on iss refused to co n v ey  for the purpose o f a
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hospital, an isolation  h ospital; b u t w h eth er that, even, 
w as said at th at p a rticu la r  tim e, I  co u ld n ’t say; but I  had 
freq u en tly  exp ressed  to M r. B row n  the reason w h y  th e y  
refrained from  m a k in g  a co n veyan ce?”

A  W h y  th e y  refrained.
Q Y o u  recall that question and a n sw er?
A  Y e s , sir.

Q T h a t question  and an sw er is in accordance w ith  
you r reco llection  o f the facts?

A  T h e  answ er is, b u t if  the question  im plied  th a t 10 
there had been a definite refu sa l, th e error is in  th e 
question, b u t not in m y  response.

Q It  is  true, then, is it not, th at p rior to th e occasion 
w hen the $12,500 w as tendered at y o u r  office, th at yo u  
had freq u en tly  expressed  to  M r. B row n th e reason w h y  
they refrained from  m a k in g  a co n veyan ce  ?

A  U n d ou b ted ly , Mr. B row n fu l ly  k n e w  th e reason 
from  w h at had been told  him .

Q  D o y o u  rem em ber w h en  y o u  first stated to  M r. 
Brow n the reason fo r th e refu sa l to. m a k e  a conveyan ce? 20

A  A fte r  it had  develop ed  that th e p rop erty  w a s w a n t-
ed b y  the c ity .o r  M r. B row n fo r th e  pu rp ose o f an iso la -
tion h o sp ita l, I  had an in terv iew  w ith  M r. B row n, he 
ca llin g  at m y  office, and at th at tim e, in e xp ressin g  re -
luctance to m ake the co n veyan ce  for th is purpose, I 
explain ed  to him  the reason; but no refusal w a s m ade 
until the tim e that tender w as m ade o f the m oney.

Q Do yo u  rem em ber w h a t w a s said  to  him  at that 
time ?

A  I c a n ’t rem em ber the precise w ords—  30

Mr. Coult. O ne m om ent. W h a t th e w itn ess said 
at th at tim e w o u ld  not be proper. W o u ld  w h a t he 
said to M r. B row n at th at tim e be com peten t? H e 
is not a p a rty  to  th is su it.

M r. Hardin. H e  w as the agen t o f the parties.
W e disposed o f th at yesterd ay.

M r. Coult. I  do not th in k  so. I  a sk  th e C o u rt 
w h eth er th at is a com petent question ? I object to . 
it. I do not k n o w  a n y th in g  about w h a t the answ er 40
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w ill be.

The Court. I  w ill overru le  the objection.

D efendants’ counsel p ra y  an excep tion  to th is r u l-
in g  o f the C ourt.

E x cep tio n  allo w ed ; let it be sealed, and it is sealed 
a cco rd in g ly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Judge.

IO Q  [Q uestion  read .]
A  I  told  Mr. B row n, in th e presence o f M r. H on iss 

and sp e a k in g  for him , that a few  y e a rs  p revio u sly  the 
parties o f th is option had co n v ey ed  th e g reater portion o f 
the entire tract, o f w h ich  th e  p rop erty  em braced in th e op -
tion w a s a sm all residue— h ad  been sold  to  M r. T iffa n y ; 
th at th ese parties had  received  M r. T iffa n y ’s m on ey, and 
th at th ey  did not th in k  it w as a r ig h t th in g  for M r. T if f-
any, h a v in g  sold  the p rop erty  to him  and received  their 
m on ey, to se ll th e residue of th e p rop erty  for a use w hich

20 w o u ld  be v e r y  detrim en tal to  him , as he had m ade ex ten -
siv e  and v a lu a b le  im provem en ts there.

Q  W e ll, the ch a ra cter o f th e u se w a s .re fe rre d  to in 
th is conversation?

A  It  was.
Q  A n d  w h at w as that use ?
A  T h e  use o f an iso lation  h o sp ital, a h ospital for the 

treatm ent o f co n tagio u s diseases.
Q  D o you  rem em ber a n y th in g  fu rth er th at w a s said on 

th at occasion?
3 °  A  W e ll, th ere w as so m uch said th at unless m y atten -

tion w as p a rticu la r ly  ca lled  to it, I  d o n ’t k n o w  th at I 
co u ld  state it from  m em ory.

Q  D o y o u  re ca ll on th e form er tria l o f th is  case h a v -
in g  stated  in d escrib in g  the con versation  w h ich  y o u  h ave 
been d escrib in g: “ A n d , further, M r. B ro w n  urged upon 

m e th e d u ty ' and th e— ”

M r. Coult. I  object to th is m ethod o f exam in ation .

M r. Hardin. T h is  w itn ess is th e agen t o f the 
oth er p arty , and I h a v e  the r ig h t to cross exam in e40
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him  if  I w an t to.

The Court. W h a t is y o u r  ob jection , M r. C oult?

M r. Coult. I  o b ject to th is  m ethod o f exam in ation .
T h e  w itn ess is  ca lled  b y  the plain tiff. H e  is not 
ex a m in in g  him  now ; he is cross ex a m in in g  h im , and 
a sk in g  him  w h eth er he testified  to th is  and th at in  
the form er tria l. H e  is here to te s tify  in  response to 
questions w ith o u t rega rd  to a n y  form er tria l. H e  is 
a w itn ess ca lled  b y  th e p laintiff; h e is not under IO 
cross exa m in atio n , and I  object to  th at m ethod o f 
exam in ation .

The Court. Y o u r  objection  v ir tu a lly  is th a t the 
question is  lead in g , is  it not?

M r. Coult. W e ll, p erh aps so, but it is w orse than 
that. H e  is a sk in g  w h eth er th is w itn ess did not 
te s tify  so and so, read in g  from  h is  form er testim ony, 
and a sk in g  h im  w h eth er he reca lls  w h a t h is  testim on y 
w as at th e form er tria l. I h a v e  n ever k n o w n  o f a n y

20
exam in ation  o f th a t k in d  in ch ie f o f a w itn ess 
on a form er tria l called  again  to  te s t ify  b y  th e  p a rty  
h im self, u sin g  h is  form er testim on y, e x cep t it  m ay 
be on th e  th eo ry  th at M r. H ard in  .seems to p u t it: 
th at he is a p a rty  to th is  su it, and th erefo re  th at he 
h a s a r ig h t to cross ex a m in e  him  as a h o stile  w itness.
I f  th a t is  th e gro u n d  upon w h ich  he p u ts it, I object 
to  it. I o b ject to it on a n y  g ro u n d  as im proper, an 
im proper m ethod o f exam in ation .

The Court. I t  seem s to  m e th a t th e question  is 30 
essen tia lly  w h eth er th is question  is lead in g. L ead in g  
questions are som etim es ob jectio n ab le  and som etim es 
not, w h en  asked , I m ean, b y  th e  side on w h ose b e h a lf 
th e w itn ess is ca lled . T h e  ru le , as I understand it, 
is to ask  questions th at are not lead in g  as to the topic 
th at is under consideration, and h a v in g  got in  th at 
w a y  as m uch  inform ation  as the w itn ess is able to 
g ive , then if  th e counsel desires to  p a rticu larize  and 
ca ll th e w itn ess’s sp ecial atten tion  to  th is featu re or 
th at featu re o f th e m atter, he m ay  d irect h is m ind to 40
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it b y  questions th at are lea d in g  in form.

M r. Hardin. T h a t  is m y  u n d erstan d in g.

The Court. I th in k  th is  is su b sta n tia lly  a lead in g  
question w ith in  th e rule.

[B}? request o f defen dan ts’ counsel, the sten ogra-
p h er reads th e question.]

M r. Coult. H e is read in g  from  h is  form er testi-
m on y.

The Court. I understan d  th at, and o f course I 
understood th at in m ak in g  m y ru lin g . C om p lete  the 
question; th e question is incom plete.

D e fen d a n ts’ counsel p ra y  an excep tio n  to th is ru l-
in g  o f the C o u rt.

E x c e p tio n  allow ed; let it be sealed, and it is sealed 
acco rd in gly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Judge.

20
Q  “ A n d , fu rth er, M r. B row n u rged  upon m e the 

d u ty  and th e h on orable  o b lig a tio n  o f fu lfillin g  th is  option. 
I  told  him  th at w e considered our d u ty  to M r. T iffa n y , 
u nder th e circu m stan ces o f th e case, as m ore cogent and 
m ore o b lig a to ry  in m orals and in hon or th an  it w as to 
co n v ey  th is prop erty  under th e  option  to h im .”  D o y o u  
re ca ll h a v in g  said that?»

A  I  do reca ll that. I don’t rem em ber at th is tim e 
w h eth er th at rem ark  w as m ade at that first in terv iew  

30 after the purpose o f the purchase w as d iscovered  or 
w h eth er it w as at a subsequent tim e; b u t it w as p revio u s 
to th e tender o f the m oney.

Q  Y o u  h a v e  stated that yo u  m ade no refu sa l on the 
p art o f M rs. R a n n ey  to m ake a co n veyan ce  ?

A  M y  refu sa l w as on the part o f M r. H on iss, th e o n ly  
one fo r w hom  I —

Q  D irectin g  y o u r attention to y o u r  form er ex a m in a -
tion. D o y o u  reca ll h a v in g  testified  th u s in re p ly  to a 
question b y  M r. C oult:

40 “ Question. W h y  M r. H on iss refrain ed ?” —
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M r. Coult. T h is  is  su b ject to the sam e objection 
th at I  m ade before, as cross exam in ation  o f h is  ow n 
w itness.

The Court. I  m ake th e  sam e ru lin g .

D e fen d a n ts’ counsel p ray  an excep tio n  to th is r u l-
in g  o f th e  C ou rt.

E x ce p tio n  allo w ed ; let it be sealed and it  is sealed 
acco rd in g ly .

F R E D E R I C  A D A M S , (X . S .)  io v 
Circuit Court Judge.

“ Answer. W h y  both o f them  refrained. M r. H on iss 
on th e occasion w h en  th e tender w as m ade, m ade h is 
absolute refusal, b u t before th at tim e the parties had 
refrained from  m a k in g  th e co n veyan ce, a lth o u g h  th e y  
hadn’t fin a lly  re fu se d .”

Q D o y o u  recall th at ?
A  I do. T h e y  m erely  did refrain ; th e y  did  not refuse. 

H E R M A N  C . H . H E R O E D  sw orn in  b e h a lf o f p lain tiff. 20 

Direct Exam ination by M r. Hardin.

Q  Dr. H ero ld , w h ere do y o u  reside ?
A  75 C o n gress street, N e w a rk .
Q  A n d  w h a t is y o u r  occupation  ?
A  P ra ctic in g  ph ysician . '
Q  H o w  lo n g  h a ve  y o u  been su ch  ?
A  S in ce 1878.
Q  D id  y o u  k n o w  W illia m  H . B row n  in  h is lifetim e ?
A  Y e s , sir. 30
Q  D o y o u  o ccu p y  a n y  official position in N e w a rk ?
A  Y e s , sir.
Q  W h a t is it ?
A  President o f th e B oard  o f H ea lth  o f N e w a rk .
Q  W ere  yo u  P residen t o f the B oard  o f H ea lth  d u rin g  

the y ea r 1901 ?
A  Y e s , sir.
Q D o  y o u  reca ll the fa ct that th e B oard  o f H e a lth  

d u rin g  th e sum m er o f 1901 w a s en ga ged  in an effort to 
find a site for an iso lation  hospital? 40
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io

20

30

A  Y e s , sir.

Q  D id  yo u  h a ve  a n y th in g  to do w ith  th at effort?
A  Y e s , sir.
Q  A s  P resident o f th e B oard o f H e a lth  ?
A  Y e s , sir.
Q  D o y o u  reca ll w h eth er the lan d  in  th e  C ity  of 

N e w a rk  bounded b y  M t. P rosp ect aven ue, S y lv a n  aven ue, 
Sum m er aven u e and Secon d riv e r  w as considered w ith  
referen ce to the locaction  Qf an isolation  h osp ital th ere ?

A  It  was.
Q  D id yoti b y  reason o f y o u r  official position h a ve  a n y  

n egotiation  w ith  M r. B row n w ith  referen ce to th at p rop er-
ty  ?

A  Y e s , sir,
Q  D o yo u  rem em ber w hen th at n ego tia tio n  w as, 

w h a t p a rt of the y e a f  ?
A  T h a t  w as on three occasions, I th in k.
Q  W elt, do yo u  rem em ber the first one?
A  N o t a ccu ra te ly .
Q  D o yo u  rem em ber the m onth ?
A  I th in k  it w as in A u g u st.
Q  A n d  w h en  w as th e second, as to th e m onth ?
A  T h a t  w as e ith er at th e end o f A u g u s t  or the b e g in -

n in g  o f Septem ber.
Q  A n d  w hen w as the th ird  tim e ?
A  T h e  afternoon o f the d a y  th at the co u n cil passed 

th e reso lution ; I th in k  it  w as O ctob er 17th — Septem ber 
17th. I  m ay  be in error ab o ut th at; I don’t rem em ber 
th e m onth.

B y  the Court.

Q  1901 ?
A  1901; yes, sir.

B y  M r. Hardin.

Q  D o yo u  rem em b er w hen yo u  first d isclosed to  M r. 
B row n  the purpose for w h ich  yo u  desired to use th is 
prop erty .

M r. Coult. O ne m om ent. I .suppose th is leads up 
to and is part o f som e conversation  betw een the40
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w itn ess and M r. B row n.

The Court. T h is  p a rticu lar question can  be 
answ ered yes  or no, w h eth er h e  rem em bers th e date 
w h en  a certain  com m un ication  w a s m ade b y  him  to 
the p la in tiff’ s testator.

M r. Coult. T h a t  w ould  be im m aterial u n less it 
w as for som e purpose. I  w ou ld  object to  it  as im -
m aterial.

The Court. It  m ig h t be in trod u cto ry; it  is not i °  
n ecessarily  im m aterial. I th in k  the w itness m ay  
answ er th e question eith er y e s  or no, w h eth er he 
rem em bers.

[Q uestion  read .]

A  Y e s , sir.
Q  W h e n  w a s it  ?

M r. Coult. I  o b ject to  th at on th e  sam e ground, 
on th e g ro u n d  th at th e co n versatio n  and th e  tim e is 
im m aterial unless it is  conn ected  w ith  som e testim on y 
th at is to be m aterial for f ix in g  th e  date, and th at 
th at purpose o u g h t to be disclosed.

The Court. T h e  question  is  not con cern in g  a con -
versation , b u t con cern in g  som eth in g  said  b y  the 
w itn ess to M r. B row n; it does not a sk  w h a t M r. 
B row n said or w h a t the w itn ess said  to him . W h e -
th er it w ill be h erea fter  connected w ith  som eth in g 
else, the C o u rt cannot forsee and need not anticipate.
T h e  case can n ot be p u t in  a ll at once.

M r. Coult. W e ll, sh ou ld  not th e purpose be dis- 3 °  
closed to th e C o u rt and the offer m ade on th e basis 
th at it w ill be connected?

The Court. I w ill not requ ire  counsel to do that.
D efen d an ts’ cou n sel p ra y  an excep tio n  to th is r u l-

in g  o f the C ou rt.

E x ce p tio n  allow ed; let it be sealed  and it is sealed 
a cco rd in gly .

F R E D E R I C  A D A M S , (L. S .)
Circuit Coiirt Judge. 40
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[Q u estion  read .]
A  T h e  date o f m y last v is it  to M r. B row n  on th at 

m atter.

Q  T h a t  is  the d a y  th a t the reso lu tion  w as passed b y  
th e C om m on Council?

A  T h a t  even in g; yes, sir.

Q  A t  a n y  o f these in terv iew s w ith  M r. B row n did yo u  
receive  from  him  a price at w h ich  h e w o u ld  sell th is 
property?

10 O bjected  to.
O b jectio n  sustained.

Cross Examination by M r. TenEyck.

Q Dr. H erold , yo u  sa y  th a t j rou first b egan  to ta lk  
w ith  B row n  in A u g u s t  about th is  m atter, is that so?

A  I ca n ’ t reco llect the e x a c t  date, b u t I th in k  it runs 
in m y  m ind th at it  w as in A u g u st.

Q  Y o u  are sure it  w a s in A u g u st?
A  I ca n ’t reca ll accu rately.

2Q Q  D o  yo u  k n o w  w hen the second one was?
A  I  ca n ’ t recall th e dates, b u t I can tell yo u  w h ere it 

happened.
Q  Y o u  can say  w hat?

A  I  sa y  I  c a n ’t reca ll th e  dates, b u t I can te ll you  
w h ere it happened.

Q  C an  yo u  te ll me th e tim e o f the yea r, th e m onth?
A  N o , I  ca n ’ t g iv e  y o u  th e m onth, even. I  th in k  it 

w as in A u g u s t; I am not positive; I ca n ’ t recollect.

B y  M r. Coult.
30 Q  A s  a m em ber o f the Board o f H ealth , P residen t o f 

th e  Board, you  had had p lan s prepared  for an isolation 
h osp ital, I understood yo u  to say?

A  Y es, sir.

Q  W h en  w ere those p lan s prepared?
A  T h e y  w ere ordered prepared soon a fter  th e  form a-

tion o f th e  com m ittee, w h ich  w as in M ay. N o  p lan s 
w ere prepared, b u t sketch es—

Q  P lease ju s t answ er m y question . B e carefu l about 
th at, w ill you , because I d on’t w a n t y o u  to  an sw er a n y -
th in g  m ore th an  the question. In  M ay?40



59

The Court. T h e y  w ere ordered prepared soon 
after  th e  appoin tm en t o f th e com m ittee, w h ich  w as 
in M ay. T h i  w itn ess h as n ot y e t  said  w h en  th ey  
w ere prepared.

Q W h en  w ere th e y  prepared?
A  So o n  after that.
Q  W h en  ?

A  I  c a n ’t reca ll, M r. C o u lt; th at is th ree yea rs ago.
Q  W hat?

A  I  ca n ’ t reca ll w h a t tim e th e y  w ere ordered pre- 10 
pared.

Q  Y o u  ca n ’ t tell?
A  N o, sir.

B y the Court.
Q N o t w h en  th e y  w ere ordered prepared, but w hen  

th ey  w ere prepared.
A  T h a t I  d on ’ t know .

B y M r. Coult.
Q  W h o  prepared them  ?A 20  
A  T h e  M essrs. E ly , John and W ilso n  E ly .
Q A rch ite cts  ?
A  A rch itects; yes, sir.

Redirect Examination by M r. Hardin.

Q  D octor, i f  th e  second in terv iew  th at y o u  h a ve  
referred  to w ith  M r. B row n w as not in th e m onth of 
A u g u st, w hen w as it ?

O b jected  to as not redirect exam in ation .
[Q uestion w ith d ra w n .]

M r. Hardin. Is  it n ecessary  to  ca ll th e S ecre ta ry  
o f the B oard o f H e a lth  to p rove  these m inutes ? H e 
is here.

I offer in eviden ce a m in ute o f the B oard  o f H ea lth  
o f N e w a rk  at the m eeting o f M a y  17, 1900.

M r. Coult. I  object to it on th e gro u n d  that it is 
incom petent, im m aterial and not authorized. I t  does 
not appear th at th e B oard o f H e a lth  had a n y  pow er 
to  pass a reso lution  on th is su b ject or do a n yth in g .
Y o u  m igh t ju s t  as w e ll h a ve  a letter from  the files o f 40
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th a t departm ent on a n y  other su b ject. It h as no 
r e le v a n c y  w h a tever, u n less it  is show n to be com p et-
en t in som e w a y  and authorized.

[P la in tiff’ s counsel han ds a b o ok  to th e  C ourt.]

The Court. I w ill receive  it.

D efen d an ts’ counsel p ra y  an excep tio n  to th is 
ru lin g  o f th e C ourt.

E x ce p tio n  a llo w e d ; let it be sealed, and it is sealed 
IO acco rd in gly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Judge.

M r. Hardin. [ A fte r  d iscu ssion .] I th in k  I  w ill 
h a v e  to  reca ll D r. H e ro la  to  th e stand  in ord er to 
m ak e th is m otion in te llig ib le .

H E R M A N  C . H . H E R O E D  recalled  in  b eh a lf o f p la in -
tiff.

20 Direct Exam ination by M r. Hardin.

Q  D octor, w ere y o u  present at a m eetin g o f the 
B oard  o f H e a lth  held  on the 17th  o f M ay, 1900? I  w ill 
sh o w  y o u  the m inutes o f th e board  [book show n to 
w itness.]

A  Y e s , sir.
Q  D id  y o u  on th at occasion read to the board an act 

o f the leg is la tu re  en titled, “ A n  A c t  to auth orize  and 
p rovide for th e establishm ent and m aintenance of 
h o sp ita ls for co n tagio u s diseases in  cities in  th is s ta te ? ’ ’

M r. Coult. I  object to it.

The Court. Isn ’t th at irrelevan t?
M r. Hardin. N o, sir; it is  not irre levan t, because 

th e  m otion  fo llo w s referrin g  to th at act, so th at to 
m ake th e m otion in te llig ib le  I h a ve  g o t to p ro v e—

The Court. W e ll, y o u r  m inutes are in  evidence; 
I h a ve  received  them  aga in st o b jectio n . I  u n d er-
stood y o u  to  offer them .

M r. Hardin. Y e s , I  offered them.40
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The Court. A n d  I  received  them .

M r. Hardin. I  w as g o in g  to offer, not th e m in -
ute, but the resolution , and so w as m ak in g  the 
resolution in te llig ib le .

The Court. Y o u  produced a m inute o f the B oard 
o f H ealth  o f M a y  17 , 1900. I  th o u g h t th at you  
offered them , and cou n sel on th e  other side apparen t-
ly  th o u g h t so, for he objected.

M r. Coult. H e  offered  the resolution , as I under- 10 
stand it.

The Court. I  inten ded  to receive it.

M r. Hardin. Y e s , I  offered the resolution. M r. 
C o u lt is r ig h t ab o ut that. I w a s ab out to offer th e 
resolution , and m y purpose in c a llin g  th e  D octor 
w as to  sh o w  w h a t preceded th e resolution.

The Court. I suppose the m inute show ed the 
resolution ; does it or not ?

M r. Hardin. Y e s , it does b y  reference, but if  yo u  20 
ta k e  th e resolution  b y  itse lf alone, it is not in te l-
lig ib le .

The Court. W e ll, I w ill pass on a n y  offer you  
w ish  to m ake.

M r. Hardin. I h a ve  asked  a question and it is 
o b jected  to.

M r. Coult. T h e  question  is w h eth er he read 
before th e board  som e la w  o f th e S ta te  o f N ew  Jersey.

30
The Court. I f  y o u  offer th e m inutes I  w ill receive 

them .

M r. Hardin. I  w ill offer the m inutes and read it:
“ T h e  P resident in vited  Dr. Z eh  to o ccu p y th e  chair, 
and he then read an act o f th e  leg is la tu re  en titled  
‘A n  act to auth orize  and p rovide fo r th e estab lish -
m ent and m ain tenance o f h o sp ita ls  for co n ta gio u s 
diseases fo r c itie s  in th is  s ta te .’ M oved and secon d-
ed th at a com m ittee o f th ree doctors be appointed  to 
prepare th e n ecessary  reso lution  and la y  th e m atter 40
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before the Com m on C ou n cil. A n  am endm ent w as 
m ade and seconded th at th e  P residen t be one o f the 
com m ittee. A m en d m en t carried. T h e  m otion  as 
am ended w as then ca rried .”

M r. Coult. T h e  C o u rt ta k e s  th is su b ject to  m y 
ob jection .

The Court. S u b je ct to y o u r  objection and e x c e p -
tion.

io  D efen d an ts’ counsel p ra y  an excep tio n  to th is ru l-
in g  o f th e  C o u rt.

E x ce p tio n  allow ed; let it be sealed, and it  is sealed  
a c c o rd in g ly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Judge.

The Court. W h a t is  th e act referred  to  ?

M r. Hardin. C h ap ter 132 o f th e L a w s o f 1900, 
20 p a ge  321.

M r. Coult. W h a t is th e purpose o f th is  offer?

M r. H ardin. T h e  m inute discloses the purpose.

The Court. T o  sh ow  som e action, I  presum e, on 
th e  part o f the B oard  o f H ealth  a ffectin g  th e m erits 
o f th is case.

M r. Hardin. Y e s , sir.

M r. Coult. W e ll, I  understand th at the w itness is
asked  w h eth er h e  read before th e  B oard  som e law .30

M r. Hardin. T h a t  question is w ith d raw n , and  I 
offer the m in u te now.

M r. Coult. F o r  th e sam e pu rp ose?

M r. Hardin. Y e s , I  recalled  th is  w itn ess fo r the 
purpose o f sh o w in g  th a t he read th is  act; th at yo u  
objected  to and it  w as w ith draw n , and I  now  read 
th e w h o le  m inute.

M r. Coult. A n d  th at is adm itted su b ject to our 
40 objection.
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M r. Hardin.. Y e s , sir.

C A R E E N E  K . B R O W N  sw orn  in b eh a lf o f p laintiff.

Direct Exam ination by M r. Hardin.

Q M rs. B row n, y o u  are th e w id ow  o f W illia m  H . 
B row n.

A  Y e s , sir.
Q A n d  the p lain tiff in th is  action  ?
A  I am .

Q D o y o u  k n o w  M r H on iss ?
A  I n ever m et M r, H on iss but once.
Q  W h e n  w a s th at?
A  H e  ca lled  at m y  house about a y e a r  ago.
Q  S in ce M r. B ro w n ’ s death  ?
A  Y e s .
Q W h en  did M r. B row n  die ?
A  E ig h te e n  m on ths a go .
Q  D id  y o u  h a ve  at th at tim e a n y  conversation  w ith  

M r. H on iss ab o u t th is suit?
A  A  short conversation. 20

O bjected  to.

M r. H ardin. I  propose to p rove b y  th is  w itn ess 
th at M r. H o n iss then stated—

The Court. I  w o u ld  not state w h a t y o u  m ean to 
prove. Y o u  m ean to p rove som e statem ent b y  M r. 
H on iss ?

M r. Hardin. Y e s , sir.

M r. Coult. H a d n ’ t y o u  better h a v e  M r. H on iss 
on the stand to p rove  w h eth er he had an y su ch  con -
versatio n  ?

M r. Hardin. Y o u  can  do that.

M r. Cozilt. Y o u  ca n ’t p rove it in  advan ce, can  you?

M r. Hardin. I  d on ’t th in k  M r. H on iss w ill co n -
tradict th is lady.

M r. Coult. I  u n derstan d  it is  for the purpose o f 
statin g  w h a t con versation  she had  w ith  M r. H on iss 
w ith  relation  to th e su b ject m atter o f th is su it. 40
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Thz Court. H e  is a p arty  to th e  suit. Y o u  do not 
h a ve  to  la y  a n y  foundation.

[O b jection  w ith d ra w n .]

M r. Hardin. I  w ill w ith d ra w  M rs. B row n.

io

20

30

LOUIS SCH LESIN GER sworn in behalf of plaintiff.

Direct Examination by M r. Hardin.

Q  M r. S ch lesin ger, w h ere  do yo u  reside ?
A  74 C lin to n  avenue.
Q  W h a t is y o u r  occupation  ?
A  R ea l estate  and insurance business.
Q  W h ere  is y o u r office ?
A  749 Broad street.
Q  D id  y o u  k n o w  W illia m  H . B row n  in h is lifetim e?
A  I did.
Q  W ere  yo u  a t one tim e in business w ith  him ?
A  Y e s , sir.
Q  In  p artn ersh ip  ?
A  Y e s , sir.
Q  W h en  did  th a t p artn ersh ip  term in ate?
A  D ecem ber 31, 1899.
Q  A r e  y o u  fam iliar w ith  the p rop erty  in the C ity  o f 

N e w a rk  bounded b y  Mt. Prosp ect aven ue, S y lv a n  aven ue, 
S u m m er aven u e and Second river?

A  I am .
Q  H a v e  yo u  seen it ?
A  Y e s , sir.
Q  [M ap show n to w itness.] I sh ow  th e w itness 

E x h ib it  P . 1. D oes th at m ap represen t th e p rop erty  yo u  
referred  to  ?

A  Y e s , sir.
Q  W h en  did y o u  last see th is  p rop erty?
A  Y e ste rd a y  m orning.
Q  A r e  yo u  able to te ll u s w h a t th at p ro p erty  w as 

w o rth  in O ctober, 1901.
A  I th in k  so.

M r. Coult. I  suppose th is question  is w ith  r e f-
erence to its m arket va lu e?

4P M r. Har.din. Y e s , sir.
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Q W h a t w as it  w orth ?
A  A b o u t $18,000.

Cross Examination by M r. Coult.

Q  D id y o u  see the prop erty  at th at tim e ?
A  Y e s , sir.

Q  Did y o u  g o  up and lo o k  at it a t  th at tim e ?
A  Y e s , sir.

Q  I t  is fro n tin g  on S y lv a n  aven ue, isn ’t it ?
A  I t  h as three fronts. 10

Q  W ill  y o u  an sw er m y  question? T h e  m ain  fro n t is 
on S y lv a n  aven ue, isn ’t it?

A  Y e s , sir.

Q  A n d  it is  bounded on one end b y  Mt. Prosp ect 
aven u e? j

A  Y e s .

Q A n d  on th e  o th er by  w h a t aven ue ?
A  Su m m er aven ue.
Q  Su m m er a ven u e ?
A  Y es, sir. 20

Q  N o w , it ru n s from  the a ven u e dow n to the r iv e r  in 
a steep descent, does it n ot, q u ite  a steep  descent?

A  Y e s .

Q  H o w  w id e is it; w h a t is th e w id th  o f  th e  lot from  
the aven ue dow n to th e  r iv e r  ?

The Court. T h a t  is, on th e n orth  and south lin e  ?

M r. Coult. O n th e  north  and south line.
A  W h a t is th e w id th ?  I d o n ’ t q u ite  catch  y o u r—

H ere is the m ap. W h a t do y o u  m ean, M r. C o u lt? 30
The Court. F ro m  S y lv a n  aven u e to  Secon d river.

Q  W h a t is the depth ?
A  O h, it varies from  170 feet to about 200 feet.
Q  It  is a lo n g  the lin e  o f Secon d riv er, is it not ?
A  1 Yes* sir.

Q  iSecond river run s rig h t in th e rear o f it ?
A  R ig h t here [in d icatin g  on the m ap.]
Q D o yo u  k n o w  w h eth er th ere is a sew er ru n n in g  

a lon g th e r iv er  on th a t side o f th e p rop erty  ?
A  Y e s , there is  w h at is ca lled  th e O ran g e o u tlet sewer; 40
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th ere is a sew er on S y lv a n  aven ue and th ere is a—
Q  W ill  y o u  an sw er m y  qu estion s? I  w o n ’ t a sk  y o u  

a n y  others, and I  d on ’ t w an t y o u  to answ er a n y  others. 
In  th e  construction  o f th at O ra n g e  o u tlet sew er is  there 
n o t a reservoir or rece iv in g  basin  near th e lin e th ere ?

A  I th in k  th ere is.
Q  Y o u  spoke w ith  reference to  w h a t date, O ctober, 

1891 ?
A  A b o u t th at tim e.

10
M r. Hardin. 1901.

Q  1901, I m ean.
A  1901; yes, sir.
Q  W h a t  w as th e condition o f S y lv a n  aven u e at th at 

tim e, do yo u  k n o w  ?
A  It  w a s u n grad ed  at that tim e.
Q  W ith o u t cu rb in g  or f la g g in g  ?
A  Y e s .
Q  O r p a v in g  ?

20 A  N o  p a v in g .
Q  W a s  y o u r  va lu atio n  p u t upon th is p ro p erty  b y  the 

lo t v a lu a tio n ?
A  Y e s .
Q  T h e n  y o u r  idea w o u ld  be to  retail it in  lots ?
A  Y e s .
Q  H a v e  y o u  a n y  k n o w led g e  o f the sale o f lots in th at 

v ic in ity  at th at tim e ?
A  T o  som e ex ten t.
Q  W e ll, do you  reco llect a n y  sales in  th at im m ediate 

30 v ic in ity  o f lo ts?  I  sp eak  w ith  referen ce to  th at im m e-
diate v ic in ity .

A  N o th in g  n earer than th e south  side o f th e E rie  
R ailroad ; th a t is th e nearest; on b o th —

Q  T h a t  is  on th e  other side o f S y lv a n  a ven u e ?
A  T h e  oth er side o f Mt. P rosp ect aven ue, on the 

south  side o f th e G reen w o od  T a k e  bran ch  o f the E rie  
R ailroad .

Q  H o w  fa r  from  this p rop erty  ?
A  P ro b a b ly  a  th ou san d  feet.
Q  In  w h at direction ?40



6?

A  So u th .

Q In  a so u th erly  d irection  ?
A  S o u th e rly  d irection.

Q  A n d  w h a t p rop erty  w as that, w h a t num ber and 
w hat street?

A  W e ll, it w a s on — I k n o w  o f sales on both M t. 
Prospect and on Su m m er aven ues, but I  ca n ’ t reca ll th e 
num bers ju s t  at th is  tim e.

Q  O n Mt. Prosp ect aven u e and Su m m er aven ue?
A  Y e s . io

Q Did y o u  k n o w  o f a n y  on S y lv a n  aven u e ?
A  N o  sales.

Q  H o w  lo n g  had th at p ro p erty  been in th at con dition  
at th at tim e ?

A  I d on ’ t kn ow .

The Court. W h ich  p rop erty  d o  y o u  refer to ?

M r. Coult. T h is  lot, th is described lot.

Witness. I  don’ t kn ow .

Q H o w  lo n g  does y o u r  m em ory exten d  b ack  ? 20
A  W e ll, I  th in k  it w as in a section o f w h a t w as ca lled  

B ird ’ s w oods once upon a tim e, w hen  I w a s a boy.
Q  H a v e  y o u  k n o w n  it ev er since S y lv a n  aven ue has 

been la id  out ?
A  I th in k  so.
Q H o w  lon g  is th at ?

A  W e ll, I d o n ’ t k n o w — I k n e w  th at street w as ca lled  
S y lv a n  aven u e as lo n g  as tw en ty  yea rs ago .

Q  T h e n  there had  been no ch a n g e  in th at p rop erty  
for tw en ty  years, so far as y o u  k n o w  ? 30

A  N o t as to th is  p a rticu la r  parcel.

Redirect Examination by M r. Hardin.

Q  H ad  there been a n y  ch an g es in th e  neigh borh ood  
in tw en ty  years?

A  O h, considerable.
Q  C h a n g es for th e better or w orse?
A  F o r  th e better; th e tro lle y  service  h as been exten d ed .
Q  H o w  near did  th e tro lle y  com e to  th is p rop erty—  

w h at lin e ? 40
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A  T h e  so  ca lled  F orest H ill lin e now. ‘ P ro b ab ly  
w ith in  500 feet. T h e  sew ers h a v e  been introduced in 
som e o f those streets and va rio u s b u ild in g s  h a ve  been 
erected w ith in  ea sy  access to it.

Q  Is  there a n y  la rg e  im provem en t o f p rop erty  n earb y  ? 
A  T h e  T iffa n y  w o rk s is b u t a short d istance from  

there.
Q  H o w  fa r a w a y  ?
A  I  sh o u ld  sa y  w ith in  500 feet.

IC* Q  W h a t k in d  o f w o rk s are th e  T iffa n y  w o rks?
A  I b elieve  their s ilve rw a re  departm ent.
Q  Is  th at a la rg e  or sm a ll fa ctory?
A  O h, a v e ry  la rg e  w orks.

J A M E S  A .  B E R R Y  sw orn in b eh a lf o f p lain tiff.

D irect Examination by M r. Hardin.

Q  M r. B e rry , w h ere do yo u  reside?
A  239 G arside street, th is  c ity .

20 Q  W h a t is y o u r  occupation  ?
A  . R eal estate and  insurance.
Q  W h ere  is y o u r  office ?
A c  41 C lin ton  street.
Q  H o w  lo n g  h a v e  y o u  been in th at busin ess ?
A  O ver th irteen  years.
Q  T h e  w itn ess is  sh o w n  E x h ib it  P. 1. [show n to 

w itn e s s] . A r e  y o u  fam iliar w ith  th e  p ro p erty  bounded 
b y  M t. P rosp ect aven ue, S y lv a n  aven u e and Sum m er 
a ven u e and Secon d riv er, show n on th e  m ap E x h ib it  P .i .?  

30 A  Y e s , sir.
Q  A r e  y o u  acq u ain ted  w ith  v a lu es in  th at p art o f the 

c ity  ?
A  Y e s , sir.
Q  C an y o u  g iv e  us th e va lu e  o f th at p rop erty  in 

O ctober, 1901?
A  I th in k  I figured  it u p —

M r. Coult. W h a t va lu e, I w o u ld  lik e  to kn ow , 

w h a t k in d  o f v a lu e ?

40 Witness. M y  va lu e, I w ill g iv e  you.
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M r. Hardin. T h e  v a lu e  in O ctober, 1901.

M r. Coult. I  th in k  the ru le  m ust be th e m ark et 

va lu e  o f th e prop erty .

M r. H ardin. T h a t  is  w h a t th e w itn ess w ill g iv e  

us.

B y the Court.

Q  Y o u  are a sked  to  state th e m arket v a lu e .
A  I  figured  it at th a t tim e at, I  th in k , $18,500. 10

Cross Examination by M r. Coult.

. Q  D id  y o u  ever se ll a n y  lo t in th a t v ic in ity ?

A  I  did.
Q  W h e re  ?
A  S o u th e rly  from  there.
Q  W h ere  ?
A  B elo w  the lin e o f V ero n a  avenue.
Q  O n w h a t street?
A  O n M t. P rosp ect aven ue. 20
Q  H o w  fa r dow n M t. P rosp ect a ven u e ?
A  A t  the corn er o f w h a t w o u ld  be Ir v in g  street.
Q  I r v in g  street and M t. P ro sp ect aven ue is w h ere 

y o u  sold a lot ?
A  T h a t is w h ere  I  sold the lot.
Q  T h a t  is, one lo t  ?
A  T h e re  w ere tw o, I  believe.

Q  W h a t ?
A  T h e re  w ere tw o  in  one p lot.
Q  A n y  other p ro p erty  ? 3 °
A  I  don’t reca ll a n y  in th at im m ediate v ic in ity  ju s t  

now.
Q  T h e n  y o u r  entire inform ation  about th e sale o f lo ts  

is derived from  tw o  lo ts  on M t. P rosp ect aven u e at the 

corner o f I r v in g  street?
A  I  w o u ld n ’ t agree  to that.
Q  W h a t  ?
A  I w o u ld n ’ t agree to th a t.
Q  S o  fa r  as th e sa le  o f lo ts  is  concern ed  ?
A  T h o se  w ere  the tw o  th at I  sold. 40
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Q  D id  y o u  k n o w  o f any o th er sales ?
A  W ell, it is a section in w h ich  lots are re a d ily  sa l-

able.

Q  W h a t ?

A  It  is  a section in w h ich  lots are re a d ily  salable.
Q  W h a t section ?
A  T h e  F o rest H ill section.
Q  T h e  F orest H ill section ?
A  Y e s , sir.

Q  H o w  lo n g  h a ve  y o u  kn o w n  th is p ro p erty  ?
A  P ra c tic a lly  a ll m y  life.

Q  D id  y o u  ev er k n o w  a n y  lot to be so ld  on th at p lot ? 
A  W e ll, the p lot rem ains in ta ct, as I  understand it.
Q  T h e re  h as been no p a rt o f it ever sold. H o w  lo n g  

h as it  been in th e  m arket fo r sale ?
A  T h a t  I  co u ld n ’t sa y  to you .
Q  D o y o u  k n o w  ?
A  I f  I  did I  w o u ld  tell you .

I t  is  adm itted  th at th e p lain tiff is the e x e c u tr ix  o f 
W illia m  H . B row n , deceased.

I t  is  also  adm itted  th at th e defen dants h a ve  title  to 
th e p rop erty  described in  th e  option in question.

P L A IN T IF F  RESTS

30

4 0
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M r. Coult. N o w , m ay  I renew  ju st h ere the m o-
tion  I m ade to strik e  out the testim on y th at w as 
offered in re la tio n  to the resolution s o f the B oard  o f 
H e a lth  and th e Com m on C o u n cil?  B efore w e com -
m ence our case w e o u g h t to  h a v e  a ru lin g  on the 
subject, I  th in k , in order to  k n o w  h o w  w e o u g h t to 
adapt o u r testim on y; w e o u g h t to k n o w  w h eth er the 
testim on y w ill g o  in or out.

The Court. W h a t is the m otio n ?

M r. Coult. M y  m otion is to strik e  it  o ut on th e 
g ro u n d  th at it  is  irrelevan t; th at it is  unau th orized ; 
that no a u th o rity  is show n for the action or proposed 
action o f eith er body.

The Court. W h a t is it yo u  m ove to strik e  out?

M r. Coult. T h e  reso lution  and m inutes of the 
B oard o f H ea lth  and th e  reso lution s o f th e Com m on 
C o u n cil and the testim on y th at w as conn ected  w ith  
th at offer. 20

M r. Hardin. I  th in k  the referen ce to  the testi-
m on y sh o u ld  be m ade m ore specific.

M r. Coult. W e ll, it s tru ck  m e th at th at is ju st as 
specific as it can be m ade w ith ou t m y  g e ttin g  a cop y 
of th e testim on y and g o in g  o v er  it  to  indicate ju st 
e x a c t ly  w h a t parts of it—

M r. Hardin. I  th in k  it can be m ade m ore specific 
b y  referen ce to th e questions th at w ere objected  to as 
th e y  w ere asked . Y o u r  o b jectio n s at th at tim e w ere 
overruled; y o u  p ra c tic a lly  n ow  ren ew  them  on th e 
m otion to s tr ik e  out; b u t th ere m ay be questions th at 
y o u  did  not o b ject to  th at th e broad  la n g u a g e  th at 
y o u  used a m in u te ago m igh t include.

Mr. Coult. It  w as inten ded  to cover the sam e 
objections th at I  m ade at the tim e the eviden ce w as 
offered and received, and I  a sk  the C o u rt to m ake 
r u lin g  on it in order th at w e m a y  k n o w  h ow  to pro-
ceed w ith  our case on th e defense. 40
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The Court. I  w ill h ear y o u  in support o f y o u r  
m otion.

M r. Coult. I  m a y  state to the C ourt, a fter an 
exam in ation , th at th e o n ly  act w h ich  w o u ld  g iv e  th e 
Com m on C o u n cil the a u th o rity  to pass a n y  su ch  re -
so lu tio n  o f the B oard  o f H ealth  to  ta k e  a n y  action 
in  relation to it is  th e act o f  the L eg is la tu re  o f th is 
S ta te  passed  on the 23d o f M arch, 1900. I t  w a s an 

1Q act passed  for the ex p ress purpose o f a u th o riz in g  th e
c ity , w ith ou t a u th o rity , to b u ild  an iso lation  h ospital 
and to appropriate m on eys for that purpose. N o w , 
th e first section o f th is act provides [readin g].

The Court. Is  th at ch a p ter 132?

M r. Coult. Y es, sir. [R ea d in g  fu rth e r.]  N ow ,
I  sa y  it does not appear and, as I  understand, a fter  
an exam in ation , it is n ot a fa ct, th at a n y  su ch  
resolution as th at w as ever presented to th e Com m on 

2o C o u n cil. I f  there w as, I  a sk  th a t it be produced.

The Court. D oes th e resolution o f the Com m on 
C ou n cil recite  a n y  su ch  resolution  o f th e B oard  o f 
H e a lth  ?

M r. Coult. N o, sir.

M r. Hardin. I t  s im p ly  sa y s  th at th e purpose of 
th e appropriation  is fo r the isolation hospital.

M r. Coult. W e  understand, as a m atter o f fact, 
th a t no such resolution  w as passed or presented, and 

30 I  h a ve  so understood from  the start.

M r. Hardin. T h ere  w a s one passed.

The Court. I cannot proceed upon that. W e  w ill 
consider w h a t the p roo f is in com parison w ith  w h at 
it seem s it o u g h t to be. M r. C o u lt seem s to h ave  
concluded w h a t he had to say, and I w ill h ear you, 
M r. H ardin .

The Court. [A fte r  d iscu ssion .] In  v ie w  o f the 
fa ct th at w e are not in  th is  case try in g  the question 
w h eth er the c ity  can be held, isn ’ t there en ou gh40
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presum ption o f reg u la r ity  a ris in g  o u t o f these pro-
ceedings, n o tw ith stan d in g  th e  g a p  in them , to  su s-
tain  the eviden ce as p roof o f m arket v a lu e  ? I am 
inclined to th in k  th at th ere is.

M r. Coult. W e ll, I  w a n t to ta k e  an excep tio n  to 
y o u r H o n o r’ s ru lin g , and I w a n t it p u t in su ch  a form  
th at I  can  ta k e  ad van tage o f it.

The Court. Y o u r  m otion is to strik e  out, and I 
w ill d en y th e m otion to  str ik e  o u t the resolution and IO 
m inutes o f the B oard  o f H e a lth  and th e resolution o f 
the Com m on C o u n cil, and the testim on y re la tiv e  
thereto to w h ich  o bjection s w ere m ade, on th e gro u n d  
th at I th in k  th a t eviden ce is afforded b y  th at p a rt of 
th e p lain tiff’ s case as to the m arket v a lu e  of th e p ro -
perty. Y o u  can  tak e  an excep tio n  th at w ill save 
th at point to you .

D e fen d a n ts’ counsel p ra y  an excep tio n  to  th is r u l-
in g  o f th e C ourt.

E x ce p tio n  allo w ed ; let it be sealed, and it  is sealed  20 
a cco rd in g ly .

F R E D E R I C  A D A M S , (L -  S .)
Circuit Court Judge.

M r. C o u lt opens fo r defendants.

J O H N  H O N I S S  sw orn in  b e h a lf o f defendants.

Direct Exam ination by M r. Coult.

Q  Y o u  reside in th is c ity , M r. H on iss?
A  Y es, sir. 3

Q  H o w  lo n g  h a ve  y o u  resided h ere?
A  W e ll, th irty-tw o  or th irty-th ree years.
Q H o w  old are yo u , M r. H on iss, about?
A  I am  e ig h ty  y e a rs  n e xt January.
Q  W h ere  is y o u r p lace  o f residence ?
A  226 E in coln  A ve n u e.

Q  Y o u  had an in terest in a p lot o f g ro u n d  on S y lv a n  

A v e n u e  ?
A  Yes, sir. 40
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Q  S h o w n  on th is  m ap or d iagram  [show n to w itness]? 
A  T h a t  is  a m ap o f m y  property.
Q  W ere  yo u  the ow n er or o n ly  part ow ner o f th at 

p rop erty  ?
A  W h a t say, sir ?
Q  W ere  y o u  th e ow ner o f the en tire title  or did  y o u  

h old  it in  com m on w ith  som ebody else?
A  N o, I ow n  an u n d ivid ed  h a lf  w ith  M rs. T . P. 

R a n n ey.
Q  W h ere  does M rs. R a n n ey  liv e  ?
A  I co u ld n ’t te ll yo u , sir.
Q  W e ll, she doesn’ t liv e  in N e w a rk , does sh e?
A  N o, sir.
Q  H o w  lo n g  h a ve  y o u  had an in terest in th at p rop erty , 

M r. H on iss ?
A  H o w  lo n g  h a ve  I ow ned  it ?
Q  Y e s .
A  I th in k  since 1872, from  th at tim e.
Q  S in ce  1872?
A  Y e s , sir.
Q  T h ir ty  years, about, at th at tim e?
A  Y e s , sir; about th ir ty  years.
Q  H as a n y  part of it ever been occupied  ?
A  N o, sir.
Q  Y o u  g a v e  an option on th at p rop erty  to W illiam  H . 

B row n ?
A  Y e s , sir.

Q  In  J u ly , 1901, vras th is option g iv e n  ?
A  I  ca n ’ t h ear y o u .
Q  Do y o u  reco llect th e date o f th e  option ?
A  Y e s , sir.
Q  W h a t d ate  w as it  ?
A  1901.
Q  W h a t ?
A  1901.
Q  W h a t  m onth ?.
A  T h e  m on th  o f Ju ly .
Q  H ad  th is  property been in the m ark et foi  ̂ sale 

before ?
A  O h, yes.40



O bjected  to as im m aterial.

Witness. Y e s , sir.

The Court. I t  m ay  be in trod u cto ry  to an in q u iry  
as to the valu e.

Mr. Coult. That is what I am going to ask. 

The Court. I think I will allow it.
Q W h a t w as y o u r  an sw er to th at question  ? [Q uestion

read.]
A Y e s , sir.

Q H o w  lo n g ?
A O h, ’m ost ev er since w e had b o u gh t it, I suppose;

w e w o u ld  sell it to a n yb o d y  w h o  offered th e  price.
Q  W h ere  did yo u  see M r. B row n in relation  to th is

prop erty ?

A  I saw  him  up to m y  house; he ca lled  to  see me.
Q  D o y o u  reco llect w h a t tim e in the d a y  it w a s ?
A  W e ll, it w as, I th in k, n ear tw elve  o ’ clock; I  am 

not positive.
Q  W h a t did he' w a n t ? 20

A  H e w an ted  to k n o w  if th at p rop erty  w as fo r sale.
Q  W h a t d id  y o u  tell h im  ?
A  I told  him  it w as.
Q  W e ll, now , state w h a t conversation  y o u  had  w ith  

him  at that tim e about it.
A  W e ll, I told  him  I co u ld n ’ t g iv e  him  the price; he 

w anted to k n o w  the price; I  told  him  I co u ld n ’ t g iv e  him  
the price because T . P . R a n n ey ’ s w ife  ow ned it w ith  me, 
an undivided h a lf.
_ . 30

B y the Court.

Q  G o  on and state all th e conversation  th at yo u  re-
m em ber, Mr. H oniss.

A  So  w e agreed  to m eet dow n to M r. P en n in g to n ’ s 
office; I told  him  w e w ou ld  h ave to go  dow n there; and 
there th e  option w as m ade, in th at office of M r. P en n in g -
ton, J r ’s.

By Mr. Coult.

Q W h en  did you  go, after th at tim e w hen y o u  saw  40
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him  or he cam e to y o u r  house; h o w  lo n g  w as it before 
y o u  w en t dow n to w rite  th e option?

A  W ell, it m igh t be tw o  w eeks; I  co u ld n ’t say; I  am 

not p o sitive  about it.
Q  In  th is conversation  w as a n y th in g  said about the 

use to w h ich  th e p rop erty  w as to be put ?

The Court. In  th e con versation  at y o u r  house.
A  N o , o n ly  he told  m e— I asked  him  w h at he w an ted  

IO to do w ith  the prop erty; h e said  he w an ted  to b u y  it for 

a fa cto ry  site.
Q  W h y  did y o u  a sk  h im ?

O b jected  to.
Q  W h y  did yo u  a sk  him  w h a t he w as g o in g  to do 

w ith  it ?

M r. H ardin. T h a t is o b jected  to. H e  asked
him ; th at is the fact. T h e  w itn ess is not en titled  to
g iv e  the reason fo r it— an opinion th at he m ay h ave
w o rk ed  out since under oth er conditions.

20

The Court. [A fte r  d iscu ss io n ]. T h e  question is 
h o w  fa r a w itn ess m ay  be a llow ed  to state h is  m ental 
processes, w h eth er th e  law  perm its him  to m ake 
d eclaration s on th a t su b ject, or w h e th e r  he is 
required  to state the facts and it is  then le ft to the 
C o u rt and ju r y  from  th e facts to d raw  th eir co n clu -
sions as to th e e x te n t w h ich  th e m atter under con -
sideration m ay h a ve  operated  as an inducem ent on 
h is m ind. I t  is q u ite  o b vio us th at if  w itn esses are 

3 °  a llo w ed  to sa y  w h y  th e y  said som eth in g or w h y  th ey
did som eth in g, it is  im possible to  contradict them . 
I t  w o u ld  seem  to be th e safer ru le  to confine the 
testim on y to overt acts and audible declaration s, and 
leave  th e C o u rt and ju r y  to d raw  th eir  ow n in fe r-
ences. M y  present im pression is a ga in st th e question. 

I w ill ru le  th at w ay.

D efendants’ counsel p ra jr an excep tio n  to this 

ru lin g  o f th e C ourt.

E x ce p tio n  a llo w e d ; let it be sealed, and it is sealed40



77

according!}7.
FRED ERIC ADAMS, (E. S.)

Circuit Court Judge.

Q N ow , w o u ld  y o u  h a ve  sold  th is p rop erty  at that 
tim e at th at price or an y price fo r an iso lation  h o sp ital ?

O bjected  to.

The Court. T h a t, o f course, raises th e Same 
question, and it is  the q u estion  th at I th ou gh  o f in  io  
connection w ith  th is  case as a question  th at w o u ld  
p rob ab ly  be asked . W h ile  I  h a ve  not consulted  the 
auth orities on th e su b ject, I th in k  it  is v e ry  d ou b t-
fu l about y o u r  r ig h t to a sk  it. I  w ill be g la d  to hear 
a n y  cases th at yo u  can refer me to.

M r. Coult. I  w ill put anothei question th a t is 
su ggested  to  me.

Q  In  m a k in g  th is option, did y o u  r e ly  upon the 
representation or statem ent m ade b y  M r. B row n  as to the 
use o f the p ro p erty?  20

M r. Hardin. T h a t is o b jected  to because the 
w itness h as not developed a n y th in g  w h ich  ju stifies a 
reason for su ch  reliance. H e  has told th is  co n v er-
sation; he said he asked  B row n w h a t he w an ted  it 
for, and B row n  said he w anted  it for m a n u fa ctu rin g  
purposes. T h is  is  a ll prelim in ary, as y o u r  H on or 
understands, to the m ak in g  o f a su bsequen t w ritten  
agreem en t.

The Court. I appreciate p erfectly  the im portan ce 30 
of th e in q u iry  and the force o f the objection  I t  has, 
to m y m ind, the aspect o f a com m ent b y  the w itn ess 
on the tran saction  rath er than a n arrative o f it.

M r. Hardin. A s  y o u r H on or put it a m om ent 
ago, the w itn ess is d escrib in g  h is m ental operations.

M r. Coult. l e a n  refer y o u r  H on or, I th in k , to a 
p re tty  good a u th o rity  on th is su b ject, M on creif on 
F ra u d s [re a d in g ].

The Court. I  w ill loo k  at th e  m atter d u rin g  40
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recess.
A t  one o ’ clo c k , P. M ., th e C o u rt to o k  a recess of 

one hour.

Af t e r  r e c e s s

[Q uestion read].

The Court. I  h a v e  lo o k ed  at th e  au th o rities th a t 
IO y o u  refer m e to, and I  th in k  th e y  am ount to  this.

T h e  orig in al ru le  w as th at m atters o f inten tion, e x -
pectation, are n o t m atters o f fact, and so cou ld  not 
be g iv e n  in eviden ce. T h a t  is  not th e ru le  now. 
I n  E n g la n d , it seem s, p rob ab ly , i f  not in th is  co u n try , 
th e ru le  is th at eviden ce o f an in ten tion  m ay be a 
question  o f fact. F o r  exa m p le , I sa y  to  a m an, I 
intend or e x p e c t  to do so and s o ,”  and he, on the 
fa ith  o f th at, acts. W h y , I  h a ve  m ade a statem en t 
o f fact, w h ich  h e  b y  h is action  h as m ade th e  basis 
o f c h a n g in g  th e situation. B u t I  do not th in k  th at 
ru le  justifies th is  question. T h e  w itn ess is asked 
not as to w h a t som eone else  said as to  h is intehtion, 
b u t as to h is  ow n  m ind o n - the su b ject, and I  h a ve  
n o t seen a n y  case th a t w a rra n ts th at k in d  o f in q u iry.

M r. Coult. H o w  can it  oth erw ise be proved  ?

The Court. P ro ved  b y  leg itim a te  inference from  
th e fa cts  in  evidence. I t  is for th e C o u rt and ju r y  
to say, after h ea rin g  th e testim on y, and in  v ie w  of 
a ll th e circum stan ces, w h a t w a s th e  n a tu ra l and 

3 °  prob able  consequence o f su ch  a representation, such

a statem ent.

D efen d an ts’ cou n sel p ra y  an excep tio n  to th is r u l-

in g  o f the C o u rt.

E x ce p tio n  allow ed; le t it be sealed, and it is sealed 

acco rd in g ly .

F R E D E R I C  A D A M S , (E. S .)
Circuit Court Judge.

40 Q  T h e re  w as an exten sion  o f the o rig in a l option ?
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A  Y e s , sir; th ere w a s an exten sion , I th in k  in Sep t-

em ber, 1901.
Q  W h ere w ere y o u  w hen th at exten sion  w a s m ade ?
A  In  M r. S. H . P en n in gto n ’s office.
Q  H o w  did yo u  com e to m ake th at ?
A  W e ll, because he said the m an w as in  E u ro p e and 

he w o u ld n ’t g e t b a ck  in  tim e, and so h e w an ted  another 
exten sion ; th at is  w h a t he said.

Q  A n d  yo u  g a v e  th e second exten sio n ?
A  Y e s , sir. 10

By the Court.

Q  W h e n  y o u  sa y  “ h e ,”  I suppose y o u  m ean M r. 

B row n ?
A  Y e s , sir.
Q  Y o u  sa y , “ he sa id ;”  I suppose y o u  m eant to  say  

th at M r. B row n  said the m an w as in E u ro p e ?
A  Y e s , sir; M r. B row n.

B y Mr. Coult. 20

Q  D id  y o u  learn  at a n y  tim e before th e option exp ired  
from  a n y — h o w  lo n g  before th e option exp ired  did  you  
learn th a t it w a s to be used for an iso lation  h o sp ita l?

A  W e ll, I co u ld n ’t state e x a c t ly . I saw  it in the 
paper the first th in g; y es, th at is th e first th in g  I  k n e w  
a n y th in g  about it; and o f course I  w a s d um fou n d ed  to 

th in k  th at it w a s to be a hospital.
Q  Y o u  saw  it  stated in th e  new sp ap er?
A  W h a t sa y  ?
Q  Y o u  saw  it stated in the new sp aper ? 30
A  Y e s , sir; in th e paper, in  the N e w a rk  paper.
Q  D id y o u  see B row n  a fter  th at?
A  W e ll, I re a lly  ’ m ost fo rget, it is so lo n g  ago. I 

presum e I did.
Q  W ell, he cam e b a ck  at one tim e to  dem and a deed 

from y o u , did he not, or to ask  for a deed or—
A  Y e s , sir; and I referred  him  to M r. P en n in gton .
Q  W a s a n y th in g  said then a b o u t th e  purpose for 

w h ich  yo u  understood b y  th e  papers th at the b u ild in g  

w as to be used ? 40



8o

io

20

30

A  I d o n ’ t understand yo u r question.
Q  A fte r  yo u  had learn ed  about it and w h en  he cam e 

b a ck  and asked  for a deed or dem anded th a t yo u  e x e cu te  
a deed, and yo u  referred  him  to M r. P en n in gton —

A  Y e s , sir.
,Q  — did  yo u  sa y  a n y th in g  to him  then about w h at 

y o u  d iscovered  w as the use th e p rop erty  w as to be put to?
A  N o, I  d on ’t rem em ber. W e ll, I supposed, o f 

course, th at th e  use w as for a fa ctory  site.
Q  B u t w h en  yo u  found b y  th e  new spapers th a t it  w as 

to  be used for som e other purpose, did y o u  m ention  w h at 
y o u  had seen in th e papers to him  w h en  he cam e b ack?

A  W e ll, I  told  him , o f course— I th in k  I  to ld  him , 
b u t I w o n ’ t be sure, th at I w o u ld n ’ t deed it to h im , but 
I referred  him  to M r. P en n in gto n — not fo r a co n ta gio u s 
hospital; I d idn ’ t s ig n  it fo r that purpose.

Q  I f  y o u  had been to ld  or believed th at th e lan d  w as 
to be used fo r the purpose o f an iso lation  hospital, w ould 
yo u  h a ve  g iv e n  a n y  option  upon it at a ll ?

O bjected  to.

The Court. T h a t  is w ith in  th e  ru lin g  a lrea d y  
m ade, and the objection  is for the sam e reason su s-

tained.

D e fen d a n ts’ counsel p ra y  an excep tion  to  th is r u l-

in g  o f the C o u rt.

E x ce p tio n  allow ed; let it be sealed, and it is sealed 

acco rd in gly .
F R E D E R I C  A D A M S , (E . S .)

Circuit Court Judge.

Q  Y o u  are m arried?
A  W h a t sa y  ?
Q  Y o u  are a m arried m an ?

A  Y e s , sir.
Q  A n d  y o u r  w ife  is  liv in g ?
A  Y e s , sir.
Q  Y o u  w ere m arried  at th e tim e th is option w as 

e x ecu ted  ?
40 A  Y e s , sir.
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Q  W h a t w as th e m a rk et v a lu e  o f th at tract o f lan d  at 

that tim e ?

M r. Hardin. T h a t is objected  to, unless it appears 
that th is  w itn ess is  in  som e w a y  qualified .

Q  Y o u  ow ned  som e considerable tra cts  o f land in 

that v ic in ity  did y o u  not ?
A  Y e s , sir.
Q  A n d  y o u  had  sold  them  from  tim e to tim e ?
A  Y e s , sir; I  sold  tw e lv e  acres to  M r. T iffa n y , of

r I O
N ew  Y o r k , to  b u ild  a fa c to ry  and h o uses there, and of 
course I  d id n ’ t feel it w a s r ig h t and ju s t  to  deed th at fo r 
an isolated  h o sp ital, not to in ju re  M r. T iffa n y ’s property;
I d idn ’ t th in k  it  w as a ju st th in g .

M r. Coult. N o w , isn ’t he auth orized  to sp eak  ?
H e ow ned  other lan ds a d jo in in g  and sold  them .

The Court. L,et it appear w h en  th a t sale was.
Q  W h en  did  y o u  sell to  T iffa n y  ?
A  W e ll, I  th in k  it w as about s ix  y e a rs  from  then.

~ 2° 
B y the Court.

Q  S ix  y e a rs  n ow  ?
A  S ix  years from  the tim e, before I m ade a b a rga in  

w ith  M r. B row n.
Q  S ix  y e a rs  before 1901 ?
A  Y e s , sir; before that.
Q  T h a t  w o u ld  be ab o ut 1895 ?
A  I th in k  it w as; I am not qu ite su re th at it is  quite 

as lo n g  as th at.
"20

B y M r. Coult.

Q  H a v e  yo u  a n y  relation  to  a b u ild in g  loan associa-
tion in th at end o f the tow n  ?

A  Y e s , sir; I  h a ve  been a director th ere eighteen years.
Q  W e ll, h a ve  y o u  been on th e  com m ittee for th e  e x -

am ination o f titles  ?
A  Y e s , sir.
Q  A n d  loan ed —
A  Y e s , sir; loaned m on ey to them  and b u ilt houses 

for people there su rrou n d in g  th is prop erty . 40
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Q  In  m ak in g  loan s y o u  had to p u t v a lu atio n s upon 
prop erty , did  yo u  not ?

A  Y e s , sir.

M r. Coult. I  th in k  th a t qualifies him , if  the 
C ou rt please.

The Court. D o yo u  object to th e w itness te s t ify -
in g  on the su b ject of v a lu a tio n ?  It  seem s to me 
th at he has show n som e qualification .

10 [O bjection  w ith d raw n .]
Q  W h a t w as the m arket va lu e  o f that p rop erty  at th at 

tim e ?

A  W h a t, th e  p rop erty  th at I  agreed  to sell M r. Brow n? 
Q  Y e s .
A  W e ll, $12,500
Q  H a s  th at va lu e  increased since in a n y  w a y  ?
A  W e ll, I  persum e it  has, because it has g o t a ll im -

provem en ts now ; the streets are graded.
Q  W e ll, w ith o u t the g ra d in g  o f th e street in front, the 

20 p rop erty  itse lf w ith o u t th e g ra d in g  ?
A  W h y , it w as w o rth  $12,500 before it w as graded, 

and it is  a ll th ro u g h  th ere now  w ith  b rick , p aved  w ith  
brick .

Q  In  fro n t?
A  Y e s , r ig h t in fron t.
Q  W o u ld  yo u  sell it still for th at ?

O bjected  to.
A  Y e s , sir; I w o u ld  sell it for th at to-d ay, provided 

th ey  w ou ld  p a y  for th e—

The Court. O ne m om ent, M r. H on iss.

M r. Hardin. I  m ove to strik e  th at an sw er out 
u n til the objection  is passed on.

M r. Coult. T h a t  is a question o f its  va lu e.

M r. Hardin. It  is  not its v a lu e  in 1901.

The Court. T h e  question is w h a t the w itness 
w o u ld  sell it for now ?

40 M r. Coult. Y e s .



83

The Court. I .th in k  it is com petent. I w ill adm it 
it

P la in tiff 's  counsel p rays an excep tio n .
Q  T h e  question is w h eth er y o u  w ou ld  sell it at th at 

price now .

A  Y e s , if  th e y  w o u ld  p a y  fo r th e im provem ents.
Q In  a n y  co n versatio n  th at y o u  had w ith  B row n 

after th is option  w as g iv en , did he state th at if  an yb o d y  
bo u gh t it o f him  th at th ey  w o u ld  h a v e  to p a y  a g rea t 
deal m ore than that fo r it ? io

A  N o, sir; he n ever said  a n y th in g  o f th e  k in d , or I  
n ever heard him .

Q  W h e n  yo u  said  th at y o u  w o u ld  sell th e p rop erty 
for $12,500, do y o u  m ean w ith  or w ith o u t th e ch a rg e  for 
im provem en ts ?

A  Y e s .
Q  W e ll, w h ich  ?

A  W e ll, I  w o u ld n ’t sell it u n less th e y  w o u ld  p a y  for 
the im provem ents, no.

Cross Examination by M r. Hardin. 2

Q  W h a t are th e im provem en ts to w h ich  y o u  refer ?
A  W h y , the street w as graded  and it w a s p aved  w ith  

brick.
Q  W h ic h  street ?
A  S y lv a n  aven ue.

Q  T h ere  w as a sew er in S y lv a n  aven ue at th e tim e 
th is con tract w as m ade, w as there not ?

A  W h a t sa y  ?

Q  T h e re  w a s a sew er in S y lv a n  aven ue at th e tim e 30 
this contract w as m ade?

A  Y e s , sir.

Q  A n d  M t. P rosp ect a v en u e ?
A  Y e s , sir.

Q A n d  there w as w ater in M t. P rosp ect aven ue and 
in Sum m er aven ue ?

A  N o, not Su m m er aven ue, not on our p ro p erty .
Q  A r e  y o u  sure o f th a t ?

A  I am  p re tty  sure o f that, sir, no fu rth er th an  S y lv a n  
avenue; then it  w en t up to V ero n a  A v e n u e . 40



84

Q  Is  there w a ter  in Sum m er a ven u e n ow  a lo n g  th is  
p rop erty  ?

A  Y e s , sir; I  th in k  th ere is.
Q  W h en  w a s it  put there ?
A  I  co u ld n ’t te ll yo u , sir.
Q  B u t y o u  are sure it w a s since 1901 ?
A  I  co u ld n ’ t te ll you  that; I  don’t kn ow .
Q  Y o u  are not positive, then, that there w as no w ater 

a lo n g  th is  p rop erty  in Su m m er aven ue in  1901, w h en
10 th is  contract w as m ade?

A  N o, I  co u ld n ’t sa y  p o sitive ly .
Q  T h e re  m igh t h a ve  been w a ter th ere  ?
A  T h ere  m igh t h a ve  been.
Q  A t  th e tim e yo u  sold th is  lan d  to M r. T iffa n y , the 

tw e lv e  acres th a t y o u  h a ve  referred  to, it w a s w oodland, 
w a s it not?

A  Y e s , sir.
Q  A n d  it w as su b seq u en tly  v e ry  h an d so m ely  im p ro v-

ed?

20 A  Y e s .
Q  N ow , w h ere w a s th is p ro p erty  th at y o u  sold to  M r. 

T iffa n y  w ith  referen ce to th e p rop erty  th at w as described 
in th e option to  B row n?

A  W h y , it Was bounded on M t. P rosp ect avenue, 
a d jo in in g  m ine.

Q  T h a t  is, the p rop erty  th at you  sold to  T iffa n y  w as 
on one side o f M t. P rosp ect a ven u e and th is w a s on the 
other ?

A  Y e s , sir.
30 Q  M r. T iffa n y  has b u ilt a larg e  fa cto ry  th ere and a 

w h o le  lo t o f w o rk m a n ’s houses?
A  Y e s , sir.
Q  A n d  developed th e neigh borh ood  a g rea t deal, has 

he not?
A  Y e s , sir.
Q  A n d  th e w h o le  neigh borh ood  h as im proved?
A  Y e s , sir; it h as.
Q  B y  reason o f th at sale  to  T iffa n y?
A  Y e s , sir.
Q  T h e  w itn ess is sh ow n  a le tte r  and asked  w hether40
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he kn o w s th e  h a n d w ritin g  [show n to w itn ess.]
A  Y e s , sir; th a t is m y  sig n a tu re .
Q  Is  th e  w h o le  letter in  y o u r  h an d w ritin g?
A  Y e s , sir.

[T h e  paper referred  to  is sh ow n  to defen dan ts’ 

co u n se l] .
Q  Y o u  and M r. B row n  h ad  had som e ta lk  about th is  

m atter before th is  letter w as w ritten  ?
A  I presum e w e had; yes, sir.

M r. Coult. W h a t  is th e date o f it ?

M r. H ardin. I  w ill offer it; I w ill ju s t  read it.

The Court. C an  y o u  offer it on M r. C o u lt ’s case ?

M r. Coult. T h e r e  is  no ob jectio n  to  it a t a ll, sir.

M r. H ardin. I t  m erely  sh o w s the cou rse o f the 

n egotiation s.
P la in tiff’ s cou n sel reads and offers in eviden ce 

letter dated N e w a rk , June 29, 1901, as fo llow s:

“ M R . W I L L I A M  H . B R O W N — De a r  Si r : T h e  
p a rty  is out o f tow n, so I ca n ’ t g iv e  yo u  m y an sw er 
w h a t w e w ill do before som e tim e n e x t w e e k . W ill  
let y o u  k n o w  so y o u  can com e and  see m e som e noon 
or even in g . V e r y  re sp e ctfu lly  you rs, John  Ho n is s .”

[M arked  E x . P . 5 .]

Q  D o y o u  reco gn ize  th at letter, M r. H on iss [another 

paper show n to w itness]?
A  Y e s , sir.
Q  Is  th at y o u r h a n d w ritin g  ?
A  Y e s , sir.

[Sh ow n  to defen dan ts’ c o u n s e l] .

M r. H ardin. I  offer th is  letter in evidence.

[R eadin g:]

“ N e w a rk , J u ly  6, 1901. M R . W I L L I A M  H . 
B R O W N .— De a r  Si r : W ill y o u  p lease ca ll at m y 
house M on d ay  even in g  or T u e sd a y  m orn in g, and I 
can  g iv e  a  price of th e lan d  and yo u  can h a ve  an 
option on it fo r n in ety  d a y s  if  w e can agree on th e 40

20

30
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price. V e r y  re sp e ctfu lly  you rs, John  Hon is s .” 
[M arked  E x . P . 6.]

Q  Y o u  and M r. B row n  had a m eeting in consequence 
o f that le tter?

A  W h a t sa y  ?

Q  Y o u  and Mr. B row n  m et in consequence o f th at 
letter?

A  Y es, sir.

Q And subsequently the option was prepared at Mr. 
io Pennington’s office?

A  Y e s , sir.

Q  I sh ow  the w itn ess E x h ib it  P . 2. D o yo u  reco gn -
ize th at as the option [show n to w itness]?

A  Y e s , sir.

Q  Y o u  read th at before yo u  sign ed  it?
A  Y e s , I did; yes, sir.
Q  A n d  th at is y o u r  sig n atu re?
A  Y e s , sir.

Q  [W itn ess bein g  show n E x h ib it  P . 3.] Y o u  recogn- 
20 ize  th at as the e xten sio n  o f th e option?

A  Y e s .

Q  Y o u  read th at before yo u  signed  it?
A  Y es, sir.

Q  Y o u  h a ve  ow ned a good deal o f p rop erty  y o u rse lf 
in  y o u r lifetim e, h a v e  you  not?

A  Y e s , sir.

Q Dealt in property quite a good deal ?
A  Y e s , sir.

Q  B o u g h t and sold?
30 A  Y e s , sir.

Q  I  th in k  y o u  said w h en  M r. B row n  asked  yo u  fo r a 
deed y o u  referred  him  to M r. P en n in gton  ?

A  I  referred  him  to M r. P en n in gto n ; }’es, sir.
Q  D o yo u  rem em ber th e occasion on the 17th  o f 

O ctober, 1901. at M r. P en n in g to n ’s office w hen  M r. 
B row n  tendered th e $12,500?

A  I d o n ’ t rem em ber.

Q You do not remember that ?
A  • N o.

40 Q  W ill  yo u  sa y  y o u  w ere not there ?
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A  I co u ld n ’t say,- r e a lly , it is  so lo n g  ago.
Q  D o y o u  reca ll ev er h a v in g  been present w ith  M r. 

B row n in M r. P en n in gto n ’s office w ith  referen ce to  a deed 
under th is option ?

A  I  don’t th in k  I  w as there w h en  he asked  for a deed. 
I ’m ost fo rg et about it; o f course, i t  is so lo n g  ago  th at I 
am not positive.

The Court. A  little  louder, so th a t those g e n tle -
men w ill  h ear you , M r. H on iss.

W itness. I  am  n ot p ositive  w h eth er I  w a s there 
or not.

Q  W e ll, y o u  told  M r. P en n in gto n  not to g iv e  him  the 
deed ?

A  Y es, I  did.
Q  Y o u  told  him  th at a fter  y o u  k n e w  th a t the C ity  w a n -

ted the p rop erty  fo r an isolation  h o sp ital?
A  Y e s , sir.
Q N o w , d idn ’ t y o u  tell M r. B row n th at before th at o c-

casion, before M r. B row n  w en t to M r. P en n in gton , th at 
he co u ld n ’ t h a ve  the deed ?

A  N o, sir; not before I  k n e w  it w as for a hospital.
Q  A fte r ?
A  A fte r .
Q  A fte r  y o u  kn ew  it w as fo r a hospital y o u  told  

Brow n he co u ld n ’ t h a ve  it ?
A  Y e s , sir; a fter I k n e w  it  w as for a hospital.
Q  A n d  up to  th at tim e y o u  w ere p erfectly  w illin g  h e  

should  h a ve  i t?
A  Y e s , sir; sure; i f  it w as fo r a fa cto ry  site I  w o u ld  

sell it to him .
Q  A n d  th e reason yo u  refused to m ake the deed w as 

because y o u  learn ed  th e prop erty  w a s to  go  to th e c ity  
for an iso lation  hospital ?

A  Y e s , s ir ; th at is th e reason I w o u ld n ’t m ake the 
deed.

Q  Y o u  h a ve  been indem nified in th is  case, h ave you  
not, aga in st th e resu lt o f th is tria l ?

O b jected  to.

Tke Court. [A fte r  d iscu ss io n ]. I  do not q u ite

io

20

30
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see w h y  it  m akes a n y  difference w h a t it w a s th e re-
su lt  o f, i f  it w a s  in fa ct a fa ilu re  to c a rry  out th is 
con tract. . I  su sta in  th e  objection.

P la in tiff’s counsel p ra j7s an excep tio n .

D A V I D  D . C H A N D IyE R . sw orn in b e h a lf o f defendants.

D irect Exam ination by M r. Coult.

Q  M r. C h an d ler, are y o u  th e S e cre ta ry  o f th e  B oard 
jo  o f H e a lth  o f th e C ity  o f N e w a rk ?

A  Y e s , sir.
Q  A n d  h a ve  been for h o w  lo n g ?
A  A b o u t n ine y ea rs. .
Q  D o y o u  recollected  w h en  th e  B oard proposed to 

erect an isolation  h o sp ita l?
A  A b o u t.
Q  Is  there in y o u r  m inutes a n y  reso lution  o f th at 

B oard  in relation  to the establishm ent and m aintenance 
o f a hospital devoted e x c lu s iv e ly  to  th e treatm ent and 

2Q re lie f o f persons su fferin g  from  co n tagio u s and in fectio u s 
d iseases, and settin g  fo rth  th e estim ated cost th ereof?

A  Y e s , sir.
Q  W h e re  is it?
A  In  th is book. I am  lo o k in g  for a k e y  o f th is; I 

ca n ’ t turn  rig h t to them . O h, yes, here it is.
Q  h e t  m e loo k  at it  and see.
A  [W itn ess in d ica tes in  book.:]
Q  Is  th is th e  one th at y o u  refer to ?
A  I  d id n ’ t read it. [A fter  exam in in g]. Y e s , sir.

30 B y  the Court.

Q  O n w h at page?
A  P a g e  132.

B y M r. Coult.

Q  W h en  w as it  passed?
A  U nder M a y  7, 1901, m eetin g held  M ay  7, 1901.
Q  W e ll, read it.
A  T h e  resolution?
Q  Y es.

40 A  [R eadin g. ] ‘ ‘ R eso lved  th at the B oard  o f H ealth
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o f the C ity  o f N e w a rk , a fter due exa m in ation  and con -
sideration, deem s th e con stru ction  o f a sew er ” ---- —N o,
that is  n o t th e o n e ; th a t is  not righ t. Y o u  a sked  for a 
resolution, did y o u  ?

Q I asked  yo u  if  there w as a n y  resolution .

M r. H ardin. T h a t  is  it [ in d ica tin g  in b o o k ].
Q  D o y o u  find a n y th in g  ?
A  Y e s , sir. [R ea d in g  ] “  M oved  and seconded th at

the B oard a sk  for an appropriation  o f $100,000, fo r th e lC) 
purpose o f b u y in g  th e  n ecessary  lan d  and b u ild in g  
thereon an isolation h o sp ita l.”

By The Court.

Q  T h a t  is  p age 133 ?
A  133, y o u r  H o n o r; yes, sir.

By M r. Coult.

Q  N o w , is  th at a ll y o u  find th ere?
A  I h a v e n ’ t gon e over th is b ook, M r. C o u lt.
Q  W h a t ? 20
A  I  d on ’t k n o w .
Q  W e ll, y o u  are secreta ry  o f th e B oard  ?
A  Y e s , s i r ; b u t I am  n o t supposed to  com m it a ll 

these m inutes to m em ory for fo u r or five yea rs b a ck .
Q  H a v e n ’ t y o u  been h u n tin g  th ro u gh  them  for 

counsel ?
A  N o, sir ; I  h a ve  not.
Q  W h y  h a ve  y o u  g o t th at m em orandum  th ere ?
A  F o r p ages on m atters re ferrin g  to th is case o n ly .
Q  D id n ’t I  a sk  y o u  to m ake such  an exa m in ation  a 30 

y ea r ago , w hen th is  case w as first tried  ?
A  I  m ade th is k e y  th a t I  h a ve  g o t here.
Q  T h e n  y o u  w e n t th ro u g h  th e m inutes fo r th at p u r-

pose?
A  Y e s , sir.
Q  A n d  th at is all yo u  co u ld  find ?
A  Y e s , sir ; w h a t is on here.
Q  T h a t  is a ll y o u  find in  relation to th is m atter, is it ?
A  Y e s , sir.
Q  W a s a n y  su ch  reso lu tion  as th a t— 40
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M r. H ardin. H e  doesn’ t understand yo u , M r. 
C o u lt. H e  is ta lk in g  ab o u t w h a t is on th e paper. 
H e  has o th er referen ces on th e  pap er b eyo n d  th e 
one y o u  developed.

W itness. O h, yes, I  h a v e  s ix  p ages h e re  o f  re fe r-
ence on th is.

Q  I  a sk  yo u  w ith  referen ce to the passage o f a reso -
lution  pursuan t to the act o f 1900. Is  there a n y th in g  ?

A  I  sh a ll h a ve  to  go  over these p ages, b u t I can  
a n sw er you.

Q  W e ll, g o  th ro u g h  th em .
A  I  w ill g o  o ver  them , then.

B y The Court.

Q  P lease m ention th e p ages w h ich  yo u  consult.
A  Y e s ,  s ir ;  I  w ill y o u r  H on or. O n p a g e  100 is  the 

appointm ent o f th e com m ittee.

B y M r. Coult.

20 Q  W h a t is that.
A  A ppointm ent o f th e  com m ittee.
Q  W e ll, read  it ou t.
A  [R ea d in g.]  “ T h e  P residen t in vited  D r. Z eh  to 

o ccu p y  th e  ch air, and he then read an act o f the le g is -
la tu re  en titled , ‘ A n  act to au th o rize  and p rovid e fo r the 
estab lish m en t and m ain tenance o f hospitals for co n tagio u s 
d iseases fo r cities in  th is sta te .’ M oved  and seconded 
th at a com m ittee o f th ree doctors be appointed to  prepare 
the n ecessary  reso lution  and la y  th e  m atter before the 

3 9  Com m on C o u n cil. A n  am endm ent w a s m ade and sec-
onded th at th e  P resident be one o f th e com m ittee. 
A m en d m en t carried. T h e  m otion as am ended w as then 
carried. D r. Zeh  appoin ted D octors H ero ld , D isb row  
and B e c k e r .’ ’

The Court. T h a t  is the one w e h a ve  a lrea d y  had.

W itness. Y e s , sir.
Q  W h a t e lse?
A  T h a t  is all on th at page, th at I  can see.
Q  W ell, g o  on to a n y th in g  else th at relates to th is40
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subject. Y o u  sa y  th ere is so m e th in g ; w e w a n t to  find 
out w h a t th ere is.

A  T h e  second on p age 133 is :  “ M oved  and sec-
onded th at the B oard a sk  for an appropriation o f $100,000, 
for the purpose o f b u y in g  the n ecessary  lan d and b u ild in g  
thereon an iso lation  hospital. C a rried .’ ’

B y the Court.

Q  T h a t  is the one yo u  h a ve  ju s t  referred  to ?
A  Y e s , sir. P a g e  133, th at is.

B y M r. Coult.

Q G o  on.
A  O n p age 137 : “  T h e  H ealth  O fficer stated  th at

the letter w h ich  he had w ritten  in response to  th e  m otion 
in stru ctin g  him  to w rite  and request an appropriation  o f 
$100,000 from  th e F in an ce C om m ittee o f th e Com m on 
C ouncil, for the purpose o f p u rch a sin g  lan d  and erectin g  
thereon a co n tagio u s d isease hospital, w a s not sent b y  
him , as he had  been advised  th a t it w o u ld  be irre g u la r  to 20 
do so. T h e  P residen t g a v e  a fu ll statem ent o f th e m at-
ter, w h ich  he said sh ou ld  be le ft to th e S p ecial C om m ittee 
to go before th e F in a n ce  C om m ittee o f th e Com m on 
C ouncil. M oved  and seconded th at th e Com m ittee on 
C on tagio us D isease H osp ital be g iv e n  e n la rg e d  pow ers 
so th at th e y  can  g e t  an option on p ro p erty  and h a ve  
power to  select a site and h a ve  p lan s prepared fo r a co n -
tag iou s disease hospital, and th at C om m ission er G a y  be 
added to th e  com m ittee. ’ ’

B y The Court. ^

Q  W h a t is th e  date o f th at ?
A  P a g e  137, and th e m eetin g w as held  June 4, 1901.

B y M r. Coult.

Q  N o w , w as a n y  subsequen t action taken  in relation  
to it ?

A  T h e re  is a little  m ore o f this.
Q  W e ll, a n y th in g  subsequen t to th a t  ?
A  W e ll, do yo u  w a n t m e to  finish on th is p age  first ? 40
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Q  G o  on, i f  the;re is a n y th in g  there.
A  “  M oved  and seconded th at th e  m otion in stru ctin g  

th e S e cre ta ry  to w rite  to th e F in a n ce  C om m ittee of the 
C om m on C o u n cil and request an appropriation  o f 
$ io o ,c o o  for the purpose o f erectin g  a co n ta gio u s disease 
hospital, be reconsidered. C arried. O n m otion th e m atter 

w a s la id  on th e  tab le. ’ ’
Q  W e ll,  so fa r as y o u r  m in u tes are concerned, it la y s  

on th e tab le  yet, does it not ?
10 A  I t  sa y s  so here.

Q  I s  th ere a n y  subsequent reso lution  ?
A  I  sh all h a ve  to g o  fu rth er to find th at out. O n 

p a ge  144, u n d er Septem ber 25, 1901 : “  Sp ecial m eeting
o f the B oard  o f H e a lth  held  at the M a y o r ’s office, C ity  
H a ll, b y  order o f h is  H on or, th e -M a yo r.”  I t  states the 
m em bers present. “  T h e  M ayo r stated  th at th e  m eeting 
had been called  to consider and ta k e  official actio n  in  r e -
lation  to  p rop erty  re ce n tly  ordered to  be p u rch ased  b y  
th e Com m on C o u n cil on b eh a lf o f th e c ity  for- th e pur- 

20 pose o f an isolation  hospital. A fte r  a  fu ll  discussion the 
m eetin g ad journ ed  for fu rth e r consideration  o f th e m atter 

u n til th e n e x t  re g u la r  m eetin g  o f th e B o a rd .”
Q  W e ll, h a v e  y o u  g o t a n y th in g  m ore?
A  Y e s , on p age 145, u nder O ctob er 1, 1901. ‘ ‘ A t  a 

re g u la r  m eeting,' M r. H eller addressed the B oard  on the 
su b ject o f the proposed co n tagio u s d isease hospital site 
at W ood sid e, and handed in a protest sign ed  b y  several 
persons. O n m otion th e protest w a s received. T h e  
P residen t then  replied  to M r. H elle r  in a v e r y  a p p ro - 

30 p riate  m anner. M r. P. L . T h ie r y , o f M t. P rospect 
a ven u e, also addressed th e B oard  in opposition to the 
proposed site. D r. W e e k s , o f N e w  Y o r k , Stated to the 
B oard  that h e had  p rop erty  in  the E ig h th  W a rd  w h ich  
he w as w illin g  to  se ll to th e c ity  as a site for a con tagious 

d isease h o sp ita l.”
Q  W ell ?
A  U n d er date o f N ovem b er 19, 1901, on p a ge  151, 

‘ ‘ A  com m un ication  from  G e o rg e  H . P h illip s, in  refer-
ence to a p lot o f g ro u n d  he had  to offer fo r a co n ta gio u s 

40 d isease h o sp ita l w a s read. O n m otion it w a s referred  to



93

the com m ittee on h o sp ital s ite .”
Q T h a t h a sn ’ t a n y th in g  to do w ith  it.
A  I h a ve  m arked  these a ll  on the k e y  h e r e ; y o u  

asked me w h a t there w a s w ith  referen ce to  the contagious 
disease hospital, and I h a ve  g o t  th is  here.

Q  I asked  y o u  in referen ce to  th e co n tagio us disease 
hospital.

A  W e ll, th at is, a ll o f interest to us, th at is  all.
Q  T h e n  yo u  h a ve  g iv e n  us all, h a ve  yo u  ?
A  T h a t  is a ll ; yes, sir. 10
Q  W a s a n y  resolution  o f th e  m em bers o f th e  B oard 

in relation  to th is  m atter certified  and sent to the C om -
mon C o u n cil or F in an ce C om m ittee, to y o u r  k n o w led g e  ?

A  I th in k  I h a ve  referred  to th e one th at I  did n ot 
g iv e  them  ; th a t w a s certified  to b y  th e S ecre ta ry , w h ich  
th is book sa y s  I  did not g iv e  them .

Q  W h ich  y o u  did  not g iv e  them  ?
A  I b elieve  it sa y s so here.
Q  T h e n  there w a s none g iv e n  ? . . .
A  It sa y s  it w as referred, as these m inutes sa y , to a 20 

special com m ittee to exp la in .
Q  W h a t ?
A  I t  w as referred  to a special com m ittee for them  to 

e xp la in  p erso n a lly  to th e Com m on C ouncil.
Q  A s  far as y o u  k n o w , th ere w as none g iven .
A  I  k n o w  n o th in g  o f an y, no.

C R O S S -E X A M IN A T IO N  W A IV E D .

30
M A T T H E W  T.- G A Y ,  sw orn in b e h a lf o f d efen d-

ants.

D irect Exam ination by M r. Coult.

Q  M r. G a y , y o u  w ere a  m em ber o f the B oard  o f 
H ealth  o f the C ity  o f N e w a rk , in  1900 ?

A  I  w a s ; yes, sir.

Q  19 0 1?
A  Y e s , sir. 1901.
Q  A n d  d u rin g  that tim e it w as proposed to erect 40
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an iso lation  h osp ital b y  the B o a rd -o f H e a lth  or in  co n -

jun ction  w ith  the C ity  o f N e w a rk  ?
A  I  w as.
Q  T h a t  m atter w a s taken  up in  y o u r  B oard  after  th e 

p assage o f th e act o f 1900, w as it  n o t ?

A  I t  w as.
Q  A n d  w ere  y o u  put upon a com m ittee to  see about 

it  ?
A  I w as on th e com m ittee, b u t sim p ly  added to th e 

com m ittee a fter it  had been o rgan ized  for severa l m onths.
Q  D id  y o u  h a ve  p lan s prepared fo r a b u ild in g  ?

A  W e  did.
Q  B y  a rch itects ?
A  B y  architects.
Q  W e ll, w h a t a rch itects?

A  W . C. and J. E ly .
O D id  th ey  prepare p lan s ?

A  They did.
Q  D id  y o u  see th e p lan s ?
A  I  did.
Q  E lab orate  p lan s, w ere  th e y  ?
A  Y e s , rath er e lab orate  plans.
Q  S h o w in g  th e elevation s, th e m ode o f co n stru ction  

and d eta ils o f th e w o rk  th ro u gh o u t ?
A  I  am  not p ositive, I  w o u ld n ’t w a n t to  sa y  ; b u t  I 

k n o w  th ey  w ere elab orate  p lan s— g a v e  us an idea w h at 
w a s proposed to  be erected there.

Q  W h en  w ere  those p lan s prepared, w h a t yea r  ?

A  1901.
Q  W h a t tim e in th e y ea r  ?
A  I th in k  about A u g u s t  o f th at y e a r  ; m y recollection  

is about A u g u s t  o f th at year.
Q  W ere  th e y  adapted to a n y  p a rticu lar  site ?
A  T h e y  w ere  adapted to th e  site th at th e com m ittee 

had  selected.
Q  W h e r e ?
A  A lo n g sid e  o f th e Secon d riv er, Sum m er aven u e.

Q  T h is  lo t o f land ?
A  T h is  lo t o f lan d.
Q  W h en  did th e com m ittee go  to  exa m in e that, be-
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fore the p lan s w ere prepared  ?
A  B efore th e p lan s w ere prepared.
Q  T h e n  it m ust h a ve  been som e tim e d u rin g  the 

m onth o f J u ly  ?
A  E ith e r  Jun e or Ju ly .
Q  D id  yo u  k n o w  w h o  w a s th e ow ner o f th e tra ct 

w hen y o u  exam in ed  it ?
A  N o, I  th in k  not.
Q  W e ll, w ere yo u  not to ld  w h o  th e  ow ner w a s?
A  I  don’t recollect. 10
Q  D id  y o u  learn  the price at w h ich  it co u ld  be o b -

tained, w h en  y o u  exam in ed  it ?
A  W e  learn ed  th e price before w e decided on i t ; 

w hether w hen  w e exam in ed  it or not, I  d o n ’ t reco llect.
Q B efore y o u  decided on it ?
A  Y es, sir.
Q  W e ll, yo u  decided on it before y o u  had  th e p lan s 

prepared ?
A  Y es.
Q  H o w  m uch w as the price to be ? 20
A  $17,000 or $ 17,500, I th in k.
Q  W h om  did y o u  learn  th at from , about th e price?
A  I can ’t sa y  w h ich  m em ber o f th e com m ittee.
Q  W h a t ?
A  I c a n ’ t sa y  w h ich  m em ber o f th e  com m ittee ; there 

w ere fo u r on th e  com m ittee ; I c a n ’ t te ll now.
Q  W h o  w as on th e com m ittee ?
A  D r. H erold , Dr. D isb row , D r. B eck er and m yself.
Q Y o u  exam in ed  the p lot ?
A  Y e s , sir. 30
Q  A n d  loo ked  at it ?
A  Y e s , sir.
Q  A n d  the price w as stated  ; ev e ry b o d y  on the com -

m ittee k n e w  it. N o w , w h o  stated  it?
A  I co u ld n ’t say.
Q  H a v e n ’ t yo u  a n y  m em ory about th at ?
A  I w o u ld n ’t sa y  w h o  stated about it.
Q  Y o u  g o t it from  som e one on th e com m ittee ?
A  Som e one on th e com m ittee.
Q  W h a t ? 40
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A  I  k n o w  it  w as g e n e ra lly  sp oken  of. I k n o w  w e 
selected one m em ber to tr y  and m ake a deal fo r th e p rop -
e rty  and g et the price on it reduced, if  possible.

Q  W h o  w a s th a t m em ber ?
A  D r. H ero ld  w as to see about g e ttin g  th e  price, re -

duced.

Q  Dr. H ero ld  w a s to see about th at ?
A  Y es.

Q  D id n ’t y o u  h a v e  a n y  cu rio sity  to  k n o w  w h o ow ned 
the land at a ll ?

A  I d on ’ t th in k  I had  v e r y  m uch cu rio s ity  to kn o w .
Q  W h a t ?
A  I d on’t th in k  I  had v e r y  m uch cu rio s ity  to kn o w .
Q  W a s it understood th a t th ere w o u ld  be an option 

on th e  land ?

A  W e  in stru cted  the chairm an  to try  and g et an op -
tion  on the land.

Q  A t  th at price ?
A  T h e  best price th a t could  be obtained.
Q  T h e  best price th at cou ld  be obtained ?
A  Y es.

Q  W h en  w as th at in stru ction  g iv e n  ?
A  W e ll, acco rd in g  to m y recollection , som e tim e in 

J u ly  or A u g u s t, perhaps in  A u g u s t, 1901.
Q  A n d  did he report to  y o u  th a t an option h ad  been 

obtained ?
A  Y e s , I  b elieve  so.
Q  A n d  w h a t w a s th e option th at he said  w as obtained ?
A  T h a t he co u ld n ’ t redu ce th e price b elo w  w h a t had 

been nam ed ; he co u ld n ’ t get it  fo r a n y  less.
Q  W e ll, less than w h a t?
A  Dess th an  the $17,000 or $17,500 o rig in a lly  m en-

tioned.

Q  D id  yo u  hear from  him  or from  a n yb o d y  h o w  the 
option  had  been obtained ?

A  N o , I  did  not.
Q  O r as to  w h ere it w a s or w h o held  it ?
A  N o.
Q  W h y  w as a ll th is kep t so q u iet ?
A  B ecau se w e k n e w  w h a te v e r  point w e selected,
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there w o u ld  be ob jection  b y  th e  n e ig h b o rs to  p u ttin g  an 
isolation  h osp ital there. W e  w e ren ’ t lo o k in g  fo r b a r-
gain s on p rop erty , b u t w e w ere lo o k in g  for an e lig ib le  
site.

Q So you all kept your hands over yoUf ears and 
your mouths closed ?

A  W e  k ep t o u r m ouths closed, yes.
Q  B u t y o u  did g o  to  lo o k  at th is  prop erty  before 

A u g u s t  ?
A  O h, yes, I  th in k  so. i °
Q  A n d  w ere  to ld  b efore A u g u s t, in  J u ly , th at an op -

tion w a s obtained  on it ?
A  N o, I  w o u ld n ’ t w an t to sa y  that. T h is  w a sn ’ t th e 

first p iece o f prop erty w h ich  w e decided upon.
Q  W ell, I  am  ta lk in g  about th is  o n e ; n e ver m ind 

about th e others.

A  T h is  w a sn ’t th e piece o f p ro p erty  decided upon.
Q  I understan d  y o u  to sa y  th at y o u , as e a r ly  as the 

i st o f A u g u s t------
A  H a d  th e p rice  o f the p rop erty , y e s . 20
Q  H a d  the p lan s adapted to th at lot ?
A  That is right.
Q  T h e n  y o u  understood w h en  th at w a s done th a t you  

had som e h old  on it, d id n ’ t yo u  ?
A  I  considered so, yes.
Q  A n d  y o u  understood th at y o u  had  som e h o ld  on it  

th ro u gh  som e a rran gem en t th at had been m ade to  secure 
an option b y  D r. H ero ld  ?

A  Yes, sir.
Q  N o w , y o u  su b seq u en tly  found th at th is arran ge- 30 

m ent had  been m ade th ro u g h  M r. B row n, d id n ’ t y o u ?
A  I did.
Q  W h en  did  y o u  learn  th a t ?
A  I learned th a t w h en  one o f th e n e ig h b o rs called  

upon m e and stated  th at th at w as the fact.
Q  W h a t  ?
A  I  learn ed th at w h en  one o f the n e ig h b o rs or re s i-

dents o f th e v ic in ity  ca lled  on me and stated  th at th at 
w as th e  fa ct.

Q  W e ll, a t w h a t tim e w as th at in  th e p rogress o f 40
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affairs ?
A  I  should  th in k  som e tim e in  Sep tem b er ; I w o u ld n ’ t 

be p ositive  ab out t h a t ; I ca n ’t rem em ber.
Q  D id  y o u  see th e D octor about th at ?
A  Y o u  m ean did I sp eak  to him  about it?
Q  Y e s .
A  I did.
Q  W e ll, w h at did  he sa y  he had  g o t B row n  for ?

M r. H ardin. I  obiect to th e  con versation  be- io .
tw een  Dr. H ero ld  and M r. G a y , as incom petent. It
is a statem ent o f a co n versatio n  w ith  a th ird  person,
n o t a p a rty  to th is suit, and no testim on y h as been
g iv e n  to  w h ich  it can be a con trad iction  ; it is pure
h ea r-sa y  now.

M r. Coult. [A fte r  discussion.] I  w an t to show  
b y  th is  w itn ess th at Dr. H ero ld  stated  th at h e had 
em ployed  B row n to b u y  th is prop erty.

The Court. N o, do not state w h a t yo u  w an t to 
20 sh o w . Y o u  w a n t to con tradict Dr. H ero ld ?

M r. Coult. Y e s , sir.

The Court. T h e  point can o n ly  be settled b y  re f-
erence to th e sten o g rap h er’s notes ; I  can ’t deter-
m ine b y  referen ce to m y notes. I t  is som e co n v er-
sation  betw een Dr. H ero ld  and  th is w itness.

M r. H ardin. M r. C o u lt h as stated  w h a t he de-
sired to a sk  th e w itness, and I w ill w ith d ra w  m y  ob- 

30 jection  to th at question.
A  N o , s i r ; Dr. H ero ld  n ever said  th at he had  em -

p loyed  Mr. B row n .
Q  W h a t  did he sa y  B io w n ’ s connection w ith  it  w a s ?
A  T h a t  B row n had  an option u pon the p ro p erty  

w h ich  w e d esired  to  obtain.
Q  W e ll, d id n ’ t he sa y  th at he had  th a t option at the 

request o f th e B o ard  o f H e a lth  or D r. H e ro ld ?
A  H e  did  n o t ; no, sir.
Q  H o w  did y o u  accoun t fo r the fact th at y o u  had 

40 som e option before the b u ild in g  w as adapted to th at site ?
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A  I d on ’ t understan d y o u r  question.
Q  W e ll, I  understan d  th a t y o u  sa y  th at p lan s fo r the 

b u ild in g  w ere prepared b y  th e  a rch itects  to go  upon th is 
p articu lar p rop erty  e a rly  in A u g u s t  ?

A  Y es.
Q  A n d  th a t y o u  had se lected  th at p rop erty  and kn ew  

w h at its  price w as to be ?
A  Y e s .
Q  B efore th a t tim e, is th at so ?
A  That is correct. 10
Q  W e ll, did  yo u  ascertain  h o w  that price  had  been 

fixed  and establish ed  ?
A  N o.
Q Y o u  d idn ’t k n o w  a n y th in g  about it ?
A  No.
Q  Y o u  did learn  th a t som ebody h ad  g o t an option on 

it for $12,500, d idn ’t y o u  ?
A  N e ver, or not u n til I  w a s  inform ed o f th at b y  the 

n eigh bor w h o  called  to  see me.
Q  W h en  did y o u  first learn o f th at ? 20
A  A fte r  th e w h o le  m atter had becom e pu blic.

Cross Exam ination by M r. H ardin.

Q B y  th e  exp ression , “  A fte r  th e m atter had becom e 
p u b lic ,”  yo u  m ean th a t  th is n eigh b or cam e to y o u  after 
this isolation  h o sp ital m atter had  been in th e  n ew spapers, 
after th e  p a ssag e  o f th e reso lution  b y  th e Com m on 
C o u n cil ?

A  T h a t  is th e idea, yes.
Q  M r. G a y , w ere y o u  ev er to ld  from  a n y  source, b y  30 

Dr, H ero ld  or a n y b o d y  else, th at M r. B row n  w as em -
p loyed  b y  th e  B oard  o f H e a lth  or D r. H ero ld  as an 
agent to pu rch ase th is property?

A  N ever.
Q  W h a t is  th a t ?
A  I n ever w as; no, sir.
Q  Y o u  considered oth er sites besides th is  site for an 

isolation  hospital?
A  A  g reat m an y o f them .
Q  A n d  there w ere oth er p lan s d raw n  fittin g  o th er 40
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sites, w e ren ’ t there?
A  I  d o n ’ t th in k  there was.
Q  Is n ’ t it true th at th ere  w a s a gen era l p lan , n ot 

sp ecia lly  ap p licab le  to a n y  p a rticu lar site, u nder con sider-
ation b y  th is  co m m ittee for som e tim e?

A  T h e r e  m ig h t h a v e  been before; I  w a s o n ly  on th e 
la st en d  o f th e com m ittee ’s m eetings.

W I L S O N  C. E L Y  sw orn in  b eh a lf o f defen dants.

D irect Exam ination by M r. Coult.

Q  Y o u  did d raw  plan s at y o u r  office, did y o u  not, as 
a rch itects ?

A  W e  did.
Q  A n d  those p la n s w ere adapted  to  th e site  on S y lv a n  

aven u e ?
O b jected  to  as incom petent, u n less p la in tiff ’ s dece-

dent be in  som e w a y  connected w ith  th e p lan s in 
question.

[A fte r  d iscussion , the question  is w ith d ra w n .] 

C H A R L E S  G I E S  sw orn in b e h a lf o f defen dants.

D irect Exam ination by M r. TenEyck.

30

Q  W h e re  do yo u  live, M r. G ies?
A  I  liv e  at N o. 48 Ir v in g  street, W oodside.
Q  H o w  near is  th at to th e p rop erty  in  question  in th is 

su it ?
A  I t  is  ab o ut th ree  blocks, I  presum e?
Q  W h a t is  y o u r  busin ess?
A  M y  p rin cip al busin ess is se llin g  shoes for a liv in g .

M r. TenEyck. D o yo u  w an t m e to  q u a lify  th is 
w itn ess ?

M r. H ardin. W ell, I  w a s g o in g  to sa y  th a t  yo u  
need not, b u t as he sa ys th at h is p rin cip a l business 
is se llin g  shoes, I  th in k  y o u  had  better.

Q  H a v e  y o u  d ealt in real estate at a ll ?
A  I  h a ve  ev er since I  located  in W oodside.
Q  H o w  lo n g  is th at ?
A  S in ce  1885.40
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Q  H a v e  yo u  sold a num ber o f prop erties up th at w a y  ?
A I  h a ve  sold p rob ab ly  above f ifty  person ally.
Q  D o y o u  ow n a n y  p rop erty  now  in  W oodside north  

of the G reen w ood R a k e  R a ilw a y  ?

A  I ow n  a part o f a s t r ip ; I  ow ned fo r a num ber o f 
y e a is  a strip about 124 feet front.

Q  I  asked  y o u  w h eth er y o u  n o w  ow n a n y  p rop erty  ?
A  :I ow n a portion o f it; I h a ve  sold a portion  o f it 

and h a ve  a lien again st th e other.

Q  Did y ou  fo rm erly  ow n  a n y  p rop erty  im m ediately  10 
opposite th is prop erty  in question  ?

A  N o t im m ed iate ly  opposite; there is a strip  betw een 
me and th is  prop erty, ow ned b y  M r. H en d ricks, I  b elieve .

Q  T h e .b lo c k  opposite?
A  Y es, sir.

Q  T h e n  I understand th at y o u r  p rop erty  is betw een 
S y lv a n  a ven u e and the railroad?

A  Y e s , sir.

Q  A n d  betw een the p rop erty  in question an d  the 
railroad? 20

A  Y e s , sir.

B y the Court.

Q O n the oth er side o f S y lv a n  aven ue ?
A  Y es,, sir.

M r. TenEyck. O n the south  side o f' S y lv a n  
avenue; th e p rop erty  in question is on th e north  side.

Q  M r. G ies , did yo u  kn o w , from  y o u r  exp erien ce in 
real estate in th at v ic in ity , w h a t the m ark et va lu e  o f th e 
b lock  in question w a s in 1901? 30

M r. H ardin. M a y  I ask  th is w itn ess a sin g le  
question ?

M r. TenEyck. C ertain ly .

Cross Exam ination by M r. H ardin.

Q Y o u  b u y  and sell p rop erty  as agen t for oth er people 
or—

A  I b u y  and sell for m y s e lf  * and also  as a g e n t . for 
other people, and I am  often  ca lled  by. people in th e  40
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neighborhood  to advi.se about b u y in g .
Q  I  understood y o u  to sa y  th at yo u  m ade y o u r  l iv in g  

b y  se llin g  shoes ?
A  Y e s , sir.
Q  A n d  in adition to th at yo u  m ake y o u r liv in g  b y  

a ctin g  as agen t for oth er people and in  d ealin g  in  real 

estate?
A  I  d o n ’ t k n o w  as y o u  can ca ll it m a k in g  a liv in g ; I 

add to m y  incom e.
io  Q  A n d  y o u  ta k e  com m issions for b u y in g  real estate 

for other people ?
A  In  th e  w a y  o f com m issions I  h a v e  exacted  v e ry  

little , b u t I  h a ve  a d v ised —
Q  Y o u  advise people, then, in b u y in g  and se llin g  real 

estate?
A  I don’ t g o  to them  un solicited; th e y  com e to me.
Q  A n d  yo u  g iv e  them  y o u r  a d v ice  ?
A  Y e s , .sir.
Q  A n d  you , as a m atter o f fact, d on ’ t ch a rg e  them

20 fo r  it ?
A  A s  a ru le  I do n o t.
Q Have you any sign out as real estate agent ?
A  N o, sir.
Q  H a v e  y o u  ever had  one ?
A  N o , sir.
Q  Y o u  consider th at y o u r jud gm en t in th e m atter of 

real estate is  su ch  as yo u  h ave  acquired  from  y o u r ow n 
d ea lin g s, and n o t d e a lin g  in b eh a lf o f o th er people, do 

you?
30 A  It  is  g ath ered  from  m y ow n d ealin gs, c a re fu lly  fo l-

lo w in g  up a ll th a t has been g o in g  ab out and a d v isin g  

w ith  people in a ll sections o f the c ity .
Q  H ow  m an y real estate tran sactio n s h a ve  y o u  con -

ducted d u rin g  th e past y ea r?
A  I  h a ve  conducted  w ith in  one m on th, s ix .
Q  F o r  o th er people?
A  F o r oth er people and m yself.
Q  W h a t do yo u  m ean b y  that?
A  I h a ve  b o u g h t and sold.
Q Howt many did you conduct in the year 1901?40
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A  I  co u ld n ’ t te ll w ith o u t g o in g  b ack; I  co u ld n ’t te ll 

e x a c tly .
Q  W e ll, w h a t is y o u r business, se llin g  shoes or real 

estate ?
A  Both; p rin cip a lly  se llin g  shoes.
Q A n d  in c id e n ta lly  real estate  ?
A  I f  a m an offers m e som eth in g th at I  th in k  is cheap,

I w ill b u y  it.
Q . W e ll, isn ’t th at c h ie fly  w h a t y o u  do, b u y in g  and 

selling real estate y o u rse lf ? io
A  I do som e o f it.

M r. TenEyck. F o r  th e purpose o f q u a lify in g  
th is w itn ess as an exp ert, I  th in k  th is exa m in atio n  
has gon e fa r en ough.

The Court. [A fte r  d iscu ssion ]. T h e  C o u rt is 
prepared to ru le  if  counsel desire a ru lin g .

M r. H ardin. I  h a v e n ’t a n y  objection .

Witness. C o u ld  I  state a fa ct ?
20

The Court. Y o u  had  better answ er questions, sir. 

Redirect Exam ination by M r. TenEyck.

Q N ow , M r. Gies, from  y o u r k n o w led ge  o f real estate 
transactions in th at p a rt o f th e c ity , w h a t w o u ld  be yo u r 
judgm ent as to th e m arket v a lu e  o f th is b lo c k  in  question 
in 1901?

A  A s  near as I  can  g et at it— I  h ave  been c a re fu lly  
over the p lace a num ber o f tim es— I should  ju d g e  it w as 
worth, to the best k n o w led ge , sa y  from  s ix  to  seven 30 
thousand dollars.

Q W h a t w as the ch aracter o f th is b lock  in  1901 ?
A  It  w as ve ry  rough; on th e south side there w a s an 

avenue ca lled  S y lv a n  aven u e g o in g  th ro u gh ; th at, I  believe, 
at that tim e w a s not opened, because in  g o in g  th ro u gh  it 
would indicate som eth in g resem b lin g th e rou gh est k in d  of 
country road.

Q T h a t is, not graded, y o u  m ean ?
A  N o, sir; it w as not grad ed  at a ll. F ro m  there it 

sloped dow n b y  irre g u la r  slopes to  the river, and I sh ou ld  40
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ju d g e  at the r iv er it w as— w e ll, I one d a y  ju s t  m easured 
it from  one o f th e bridges, and th at itself, I  guess, is  5 
feet or ten) feet below  grade at th e h igh est point, at S y lv a n  
aven ue, and m y tape m easured 20 feet.

Q  F rom  y o u r k n o w led g e  o f th at tract in  1901, w o u ld  
y o u  sa y  it  cou ld  be sold rea d ily  b y  c u ttin g  it  up into 

b u ild in g  lo ts ?'; ,
A  I  don’ t b e liev e  th ere w as m uch sale  for it ;  it w as 

too rou g h ; there w o u ld  h a ve  to be con siderable  o f m on ey 
»0 * spent in  g ra d in g  and p u ttin g  it in  shape for the m arket.

Recross Exam ination by M r. H ardin.

Q  Is  that v a lu e  o f $6,000, y o u  say.
A  I  sh ou ld  sa y  a va lu atio n  o f six , not exceed in g  

seven thousan d  dollars, at th at tim e.
Q  Is  th at w ith  or w ith ou t im provem ents?
A There were no improvements at that time. I think 

they had just started a sewer, but I don’t think it had 
been levied against the property.

20 J A M E S  K E A T I N G  sw orn in b eh a lf o f defendant. 

D irect Exam ination by M r. TenEyck.

Q  W h ere  do y o u  live, M r. K e a tin g ?
A  879 C lifton  A v e n u e , F orest H ill.
Q  T h e  F o rest H ill  section?
A Yes, sir.
Q  W h at is  }^our business?
A  C arp en ter and b u ild er and real estate seller.
Q  H a v e  y o u  had  occasion w ith in  the last few  years 

30 to b u y  and sell real estate u p  in th a t section?
A  Y e s , sir.
Q  A b o u t h ow  m uch o f it h a ve  y o u  done, and for 

h o w  long?
A, I  h a ve  sold about $26,000 or $28,000 w orth  o f 

p rop erty  in  these last three years.,
Q  In  th at section, o f the city?
A  In  th at section  o f the city .
Q  D o y o u  b u y  the lots?
A I buy the lots; yes, sir.

40 Q  A n d  b u ild  h ouses on them?
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A  B u ild  houses and se ll them .
Q H a v e  y o u  had  occasion  to  keep  inform ed as to 

the v a lu e  o f lan d  up th at w ay?
A  Y e s , sir.
Q  D o y o u  k n o w  th is  p rop erty  bounded  b y  S y lv a n  

avenue, M t. P rosp ect and Su m m er aven ues and the 

Second R iver?
A  Y e s , sir.
Q  H o w  often h a ve  y o u  seen th a t place?
A  W ell, I see it  o ccasion ally , ’ m ost ev ery  w eek. 10
Q  A n d  for howr lo n g , for h o w  m an y years?
A  H o w  m an y yea rs h a v e  I  seen it?
Q  Y e s , h o w  m an y yea rs h a ve  y o u  k n o w n  th at 

property?
A  I h a ve  k n o w n  th at p rop erty  for tw e n ty  years.
Q  In  y o u r  opinion, w h a t w as th at b lo c k  w orth  in 1901 

in the condition in w h ich  it w a s then?
A  In  th e  condition it w as, it is a h ard  m atter to p lace 

it into lots; y o u  w o u ld  h a v e  to p lace it into a fa cto ry  site; 
but ju d g in g  from  p rop erty  th at I  had  b o u g h t in  a sm all 20 
radius from  there, I  sh o u ld n ’ t th in k  a lot w ould  be w o rth  
an y m ore th an  $125 in th at neighborhood.

Q  T a k in g  the p rop erty  n orth  o f the G reen w ood  R a il-
road, betw een there and th e Second R iv e r, w h at is th e 

gen era l ch aracter o f the p rop erty  ?
A  V e r y  rou g h , v e r y  rou gh .
Q  W h a t w o u ld  be a fa ir  price for th at b lo c k  in 1901 ?

A  T h e  b lo ck  in  question ?

Q  Y e s .
30

The Court. Y o u  m ay lo o k  at th at m ap, if  yo u  

lik e .
A  I k n o w  it w ell, Judge. I  sh ou ld  ju d g e  betw een 

$7500 and $yoco w o u ld  be a good, fa ir  price  fo r it in 

1901.
Q  D o y o u  k n o w  w h a t th e condition o f th e street 

im provem en ts w as at th at tim e?
A  Y e s .
Q  W h a t w a s it ?
A  T h e re  w ere no im provem en ts w h a tever in th e 40
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street; it w as m ere ly , yo u  m ay say, a lan e  to  w a lk  
th ro u gh .

Q  W h a t street do yo u  refer to now?
A  I  refer to S y ly a n  aven ue. I t  w as a h ard  m atter to 

g e t th ro u gh  there.
Q  F ro m  y o u r k n o w le g e  o f the conditions u p  there, 

w a s th ere or not a read y  sale  fo r su ch  p ro p erty  as th is 
in  1901?

A  N o, sir; not u n less it w a s a fa cto ry  site.
10

Cross Exam iyiation by M r. H ardin.

Q  Y o u  understan d th at the rear lin e o f th is  p rop erty  
run s from  M t. Prospect to Su m m er a ven u e a lo n g  Second 
R iver?

A  .Y e s , sir.
Q  T h ese  lots, th at are show n on th is  m ap consist o f 

b lo c k s  o f lan d, fo u r o f them  w ith ou t a n y  fro n tage  on the 
street, and b a c k in g  up on the river?
; A  Y e s , sir.

20 Q  A n d  th ey  are w o rth  h ow  m uch?
A  . I  sh ou ld n ’t th in k  th e y  w o u ld  be w orth  a d ollar 

w ith ou t yo u  had front en trance to them .
Q  Y o u  don’ t th in k  th at b lock  is w o rth  a n yth in g, then 

[in d icatin g  on .th e m ap]?
A  N o, sir.
Q  I f  these lots should  be sold  off as in dicated  on th at 

m ap, these lots w ou ld  not be w o rth  an yth in g?
A  N o, sir; th ey  w o u ld  be fen ced in; y o u  co u ld n ’t get 

at them .
30 Q  A n d  yo u  th in k  the lo ts  show n there w o u ld  not be 

w o rth  m ore than $125 a piece?
A  A s  a w hole; yes, sir; ta k in g  them  all together.
Q  T h e n  h o w  do y o u  fig u re  out th at th e p rop erty  is 

w o rth  $7,500?
A  I  figu re th at o ut b y  b u y in g  real estate around there, 

and th e prices I p a y  for it, and the price it could  be 

b o u g h t for in 1901.
Q. T h e n  yo u r notion, as a real estate m an o f lo n g  e x -

perience, is th a t you  get, as a rule, m ore b y  se llin g  yo u r
40 land a ll to g eth er than b y  se llin g  it in lots?
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A  I  get it  ch eaper b y  b u y in g  it a ll to g eth er th an  in 
lots.

Q  S o  th at y o u  sa y  th is tract o f lan d is n o t w o rth  m ore 
than $7,000 or $7,500?

A  Y e s , sir.
Q  S o  y o u  sa y  as a tra ct it  is w o rth  m ore or less than 

if  sold  b y  th e lot?
A  W o rth  more? N o, sir.
Q E ess if  so ld —
A  It  .should be w o rth  less if  sold  in a plot. 10
Q  A n d  m ore b y  th e lot?
A  Y e s , sir.
Q  B u t the lo ts  are w o rth  o n ly  $125 a piece?
A  I should  ju d g e  so, b y  b u y in g  it a ll in a w hole.

Redirect Exam ination by M r. Coult.

Q  Y o u  m ean b y  p u ttin g  it a ll into  lots?
A  P u ttin g  it a ll in to  lots; yes, sir.

B y the Court.
Q  W h a t do yo u  m ean b y  a lot? • 2o
A  A  lot is 25 b y  xoo, a c ity  lot.

By M r. Coult.

Q  B lo c k in g  it a ll up into sq uares o f 25 b y  100?
A  Y e s , sir.
Q  T h a t  is w h a t I u n derstan d  y o u  to say?
A  Y e s , sir.

R O B E R T  K U E B E E R  sw orn in b eh a lf o f d efen dan t.

D irect Exam hiation by M r. TenEyck.

Q  M r. K u eb ler, w here do y o u  live?
A  752 D e G ra w  aven ue.
Q  Is  th at in F orest H ill?
A  Y e s , sir.
Q  W h a t is y o u r  business?
A  R eal estate d ealer and builder.
Q H o w  lo n g  h a ve  y o u  been su ch  in that part o f the 

town?
A  F ifte e n  years, about fifteen yea rs.

. Q . H a v e  y o u  d ealt e x te n s iv e ly  up there? 40
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A  Y e s , sir.

Q  A r e  y o u  fam iliar w ith  th is p rop erty  on S y lv a n  
avenue?

A  Y e s , sir.

Q  H o w  lo n g  h a ve  y o u  k n o w n  th at property?
A  F ifte e n  yea rs, a n y w a y .
Q  D o y o u  rem em ber its con dition  in 1901?
A  Y e s , sir.
Q  F rom  y o u r  k n o w leg e  o f real estate up in  th at sec- 

10 tion, w h a t w o u ld  yo u  sa y  w a s its v a lu e  at th at time?
A Well, it was property that I should value per acre, 

and at that time I think a valuation from $2,000 to$2,500 
per acre would be a fair valuation.

Q  D o  y o u  k n o w  h o w  m an y acres w ere in  it?
A  N o, b u t I th in k  there w a s betw een three and fou r 

acres, i f  I  am not m istaken .
Q  W h a t w o u ld  y o u  sa y  w o u ld  be a prop er v a lu e  for 

th a t b lo ck , th e fa ir  m ark et va lu e, in 1901?
A  W e ll, as I  sa y , I  d on ’ t k n o w  e x a c t ly  how  m an y 

20 acres there is in it, but I sh ou ld  say  from  $2,000 to $2,500 
per acre. I am  b a sin g  m y opinion on oth er sales in  that 
v ic in ity .

Q  F rom  y o u r  k n o w led ge  o f con d ition s th ere in  1901, 
w h a t w o u ld  h a ve  been th e m ost ad van tageo u s w a y  to h a ve  
disposed o f th at p ro p erty  i f  a n y b o d y  w anted to sell?

A  T h e re  is o n ly  one w a y  th a t I should  h a ve  done or 
advised  a n y  one, and th at is as a w h o le , for a fa cto ry  site.

Q  T h a t is, as one p arcel ?
A  T h a t  is, as one parcel.

30 Q  A n d  do y o u  th in k  th at it  w ould  be better th at w a y  
than to cut it up into lots?

A  W e ll, it w a s v e ry  undesirable prop erty  for b u ild in g  
lots.

Q  W h y  w a s it undesirable?
A  W h y , th e  position  it laid  in; it w as v e ry  rou gh , irre-

g u la r; in fact, th e rear lo ts  could  n ever be u tilized , to  m y  
belief.

Cross Exam ination by M r. Hardi7i.

40 Q  M r. K u eb ler, do yo u  k n o w  h o w  m an y sq uare feet
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there are in th at plot?
A  N o t e x a c t ly ,  b u t I k n o w  about.
Q  A s  I understand there are 111 ,3 9 1  sq uare feet, 

about.
A  Y e s .
Q  T h a t is a litt le  less than th ree acres, isn ’ t it?
A  I  k n o w  there w a s around three acres; I k n o w  th at.
Q  L ess  th an  three acres?
A  W e ll, I ca n ’t sa y .
Q  W e ll, h o w  m an y sq uare feet in  an acre? 10

O b jected  to.

The Court. T h e  w itn ess can either state or h e  can n ot.

B y The Court.

Q  D o you  rem em ber?
A  N o, sir.

B y M r. H ardin.

Q  Is th ere m ore or less th an  40,000 square feet?
O b jected  to. 20

The Court. T h e  w itn ess sa y s  h e does not rem em ber.
Q  Y o u  h a v e  not p u t a n y  lu m p  price on th is p rop erty ; 

yo u  sa y  it is w orth  about so m uch  an acre?
A  T h a t  is th e w a y  I  g o t at m y  valu ation ; yes, sir.

H A R R I S O N  V A N  D U Y N E  sw orn  in  b e h a lf o f defendant.

D irect Exam ination by M r. Coult.

Q  M r. V a n  D u y n e, y o u  are a resident o f th e c ity  o f 

N ew ark? 30
A  I  am.
Q  Y o u  h a ve  had som e exp erien ce  in  b u y in g  and se l-

lin g  real estate?
A  I h ave.
Q  A n d  a ctin g  as agen t fo r sale?

A  I have.
Q  H o w  lo n g  h as th at continued?
A  O ver th irty  years.
Q  W h a t is y o u r  profession?
A  S u r v e y in g  and d ea lin g  in real estate. 40
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M r. H ardin. I  w ill adm it M r. V a n D u y n e ’s q u a li-
f i c a t io n .

Q  W ere  yo u  one o f th e adju stm en t com m issioners o f 
th e  c ity  o f N ew ark?

A  I  was.
Q For how many yeans?
A  W h y , d u rin g  the tim e that those m atters w ere co n -

sidered b y  the com m ission, d u rin g  th e w h o le  term  th at 
w e review ed  a ll the b a ck  ta x e s  and assesm ents co v e rin g  

io  a ll the c ity .
Q  C o v e rin g  a ll the p rop erty  in the c ity .
A  Y e s , sir.
Q That made it necessary to put valuations on all the 

lands in the suburbs, did it not?
A  It did, it m ade it n ecessary  to stu d y  the v a lu e s  o f 

a ll the lan ds in a ll parts o f th e c ity .

B y the Court.

Q  W h en  w as th at, M r. V a n  D u yn e.
20 A  T h a t  w as from  1887 to 1892, I  th in k  about that.

B y M r. Coult.

Q Then you have continued since that to practice in 
your profession?

A  Y e s , sir.
Q  A fte r  y o u  w ent out o f th at office?
A  Y e s , sir.
Q  N o w , are y o u  acq u ain ted  w ith  th e v a lu e s  o f land 

in th e W oodside District?
30 A  I  th in k  so.

Q  H a v e  y o u  been th e ow n er o f tracts o f lan d  there 
yo u rse lf, in th e W ood sid e district?

A  I h ave.
Q  Y o u  k n o w  th is  p rop erty  th at w as ow ned  b y  H on iss 

and R anney?
A I do.
Q  H o w  lo n g  h a ve  y o u  k n o w n  it, M r. V a n  D uyne?
A  W ell, as lo n g  as— w ell, tw en ty -fiv e  or th irty  years. 
Q  A n d  u p  to  1901 had  its  condition  changed in  th at 

40 tim e at a ll e x cep t as th ere had  been oth er su rrou n d in g
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p rop erty im proved?
A  N o t th is  im m ediate prop erty. Mt. P rosp ect aven ue 

had been Opened to th e  c ity  lin e before 1901, and Sum m er 
aven ue w as th e o rig in al old  road to B e llev ille , so th at that 
had been there; th at w as a v e ry  o ld  road.

Q  A n  old  road?
A  Y e s , sir.
Q  Just describe to  the ju r y , in  y o u r ow n  w a y , w h a t 

w as the condition  o f th at g ro u n d  p rio r  to th e  p avem en t 

o f S y lv a n  avenue? 10
A  T h e  grou n d  exten d ed , as th is  d iagram  sh ow s, from  

S y lv a n  a ven u e to w h a t is ca lled  th e Secon d R iv er, or, 
rather, to a pond or la k e  in Secon d R iv e r  th at w as caused 
b y  the dam  at Su m m er A ven u e; and th e o th er w a y  it  e x -
tended from  Sum m er aven u e to  M t. P ro sp ect aven ue. I t  
w as an e x ce e d in g ly  irre g u la r  piece o f gro u n d , run n in g  
from  th e h igh est point at p erh ap s Mt. P rosp ect aven ue 
and S y lv a n  aven u e d ow n  to  th e lin e  o f th is  dam , perhaps 
30 to 35 feet differences o f level on th e prop erty .

Q  W a s th at difference o f 35 feet in 200 or less? 20

A  200 or less.
Q  W e ll.
A  A n d  it had been undeveloped en tire ly  up to th a t 

tim e.
Q  N o w , from  3’our k n o w led ge o f th e v a lu e  o f real 

estate, w h a t w as th e  m ark et v a lu e  o f th at lo t o f lan d  in 

1901, in Septem ber?
A  W e ll, in m y  ju d g m e n t, a  sale  at th at tim e, a n y -

w here betw een  $10,000 and $12,000 w o u ld  be an e x c e e d -

in g ly  goo d  sale  fo r th e p ro p erty . 3 °
Q  H ow , in y o u r  ju d gm en t, co u ld  it then h a v e  been 

disposed o f best, b y  an auction  sale  o f lo ts  or b y  se llin g  

the tra ct a ll tog eth er ?
A  O f course, i f  a m an u factu rer w an ted  and c o u ld  use 

that site and cou ld  g e t th e con n ection  w ith  the railroad , 
n e arly  a b lock  a w a y , w h y , it w ou ld  be best, to sell it as a 

m an u fa ctu rin g  site.
Q  W a s  there, so fa r  as y o u  kn o w , a n y  dem and in  th at 

v ic in ity  th at w ou ld  h a ve  w arran ted  the sale  o f those lots 

at an auction  sale ? 40
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A  I  d o n ’ t th in k  so; I  th in k  an auction  sale w o u ld  

h a ve  been a fa ilu re.

The Court. Y o u  m ean th e sale  o f c ity  lots ?

M r. Coult. A s  c ity  lo ts ; yes, sir.

The Court. 25 b y  100?

M r. Coult. Y e s , sir.
Q If you had owned the property and had to make an 

10 immediate disposition of it, what, in your opinion, would 
be its best disposition ?

A  W e ll, I  w o u ld  consider m yse lf e x ce e d in g ly  fo rtu -

nate to be able to  get $10,000 for it.

Cross Exam ination by M r. H ardin.

Q  M r. V a n  D u yn e, there w a s a sew er in S y lv a n  

aven ue in  1901, w as there not ?
A  W e ll, I w as try in g  to th in k  o f th e  tim e. I had 

ch a rg e  o f a ll th e developm en t o f the T iffa n y  prop erty , 
20 across th e w a y  from  th is  prop erty , fo llo w in g  u p  a lo n g  

th e  railroad, and about th at tim e th e  needs o f th at pro-
p erty  m ade it n ecessary  for th e  c ity  to run a sew er up 
from  W a sh in g to n  avenue, and I  suppose about th at tim e 
a sew er w as run up S y lv a n  a ven u e and a w a y s in  M t. 
P rosp ect aven ue and then u p  the street lead in g  to T if f -

a n y ’s factory.
Q  D o y o u  k n o w  w h ere th e  T iffa n y  B o u levard  is?
A  T h e  street ru n n in g  up to th e T iffa n y  property?

Q  Y e s .
30 A  I had  ch a rg e  o f la y in g  th a t out and d evelo p in g  it; 

yes, sir.
Q  H o w  is th at street p aved  ?
A  W e ll, m y im pression is n ow  th at it  w a s .just som e 

tel ford, a lth o u g h  I  h a v e n ’ t been on ju st th at p a rticu lar  

street in  som e tim e.
Q  Is  th at a lso  true o f th e cross streets from  th e G reen -

w o o d  T a k e  road to T iffa n y  B o u ’ ev ard  th at y o u  laid  out; 

are th e y  paved  streets ?
A  I  th in k  w e did  som e .telfording there, yes.
Q  A n d  there is a good  c la ss o f w o rk m e n ’ s houses40
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there ?

A  Y e s , T iffa n y  b u ilt som e houses there on th at 
prop erty.

Q  R ig h t across M t. Prosp ect aven ue from  th is property?
A  W e ll, m ost o f these b u ild in g s are three or fo u r 

hundrd feet west.

Q  A n d  T iffa n y ’s fa cto ry  is  a la rg e , handsom e pro-
perty, isn ’t it ?

A  Y es, sir.

Q  T h is  p rop erty  is not fa r from  the H elle r  fa cto ry , is 10 
it?

A  T h e  H e lle r  factories are on the, other side o f th e 
railroad from  th is prop erty.

Q  W e ll, h o w  far is  that?
A  W ell, th e nearest factory , I should  say, w as p ar-

allel w ith  th is  p rop erty  p erh ap s 250 feet.
Q  A n d  w hen y o u  cross th e  railroad , a lo n g  the r a il-

road and a lo n g  V ero n a  aven ue, th e neighborhood  is 
p retty  w e ll b u ilt up, isn ’ t it?

A  Y e s , sir; and a g rea t deal better p ro p erty  than this. 20
Q  A n d  a good  c lass o f b u ild in g s there?
A  Y e s , s ’r; from  th ere u n til yo u  get u p  in F orest H ill 

it is fine.

Q  D o n ’t yo u  k n o w , as a m atter o f fact, th at there w as 
a sew er in S y lv a n  a ven u e in 1901?

A  W e ll, I te ll y o u  it w7as put in about th at tim e or a 
little  before; I don ’ t rem em ber the e x a c t date.

Q  A n d  y o u  d on ’ t care w h eth er y o u  kn o w  that or not 
for th e  purposes o f th is  case, do you?

M r. Coult. I  don’t th in k  th at is fair. 3 °
A  A  sew er is an a d van tage.

M r. H ardin. I a sk  him  w h eth er he cares for the 
purposes o f th is case.

W itness. A  sew er is an a d v a n ta g e  to a p iece o f 
p rop erty; there is  no doubt about that.

Q  A n d  w o u ld  th at affect y o u r  va lu ation  o f th at tract 
o f land ?

A  W e ll, w ith  the sew er there, I  still th in k  th at m y 
figures are v e ry  con servative, v e ry  fu ll up as to th e va lu e  40
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Q  B u t w h en  y o u  m ake th a t figure y o u  are not posi-

tiv e  as to w h eth er there w as a sew er there or not, are yo u  ?
A  O f course, th is  m atter wyas u p  a yea r or m ore ago, 

and then I looked  in to  a ll these m atters v e r y  ca refu lly .
Q  N o w , I  w as notified th at th is case w as co m in g  on 

and I Was to g iv e  m y  testim on y aga in , and ju st fo r th e  
tim e it escaped m y m ind as to  ju st w h en  the sew er w as 

b u ilt.
Q  W e ll, it certa in ly  m ust affect y o u r  va lu atio n  o f th is 

p ro p e rty .
A  O h, I h a v e  no doubt— -my ju d g m e n t w as m ade up 

in  s tu d yin g  th is  m atter som e tim e ago, and then I cam e 
to th at co n clu sio n  in referen ce to th e  v a lu e  o f th e  p ro -
p erty  beings— v e ry  la rg e  v a lu e  bein g betw een  $10,000 and 
$12,000, and then I  k n e w  a b so lu te ly  in  referen ce to  the 
sew er and e v e ry th in g  else around there, becau se I  had  

e xa m in ed  it  sp ecially  then, at th a t tim e.
Q  B u t y o u  d on ’t rem em ber now  ?
A  W e ll, I  sa y  I  d on ’ t rem em ber n ow  w h eth er the 

sew er w as there and had  been assessed or not at th at 

tim e.
Q  Y o u  h a ve  stated th at there is a d ifference in lev e l 

o f 35 feet in less than 200 ?
A  30 to 35.
Q  In  less th an  200 ?
A  W e ll, in 200 and less, I said,
Q  Y o u  m ean b y  th at, less th an  200 in  the distance 

from  S y lv a n  aven ue to Secon d R iv e r  ?
A  Y e s , from  S y lv a n  aven u e to Secon d R iv er.
Q  N o w , is th at a g ra d u a l slope from  S y lv a n  aven ue 

b a c k  to  th e  Secon d R iv er  ?
A  It  is v e ry , e x c e e d in g ly  irreg u la r.
Q  Is n ’ t it a m atter o f fact th at there is a b lu ff a lo n g  

Secon d R iv er?
A  Y e s , sir.
Q  A  lo w  b lu ff ?
A  Y e s , sir.
Q  A n d  w h en  yo u  tell us ab out 35 feet d ifference be-

tw een  S y lv a n  aven u e and Secon d R iver, yo u  are n o t ta lk -



in g  about th e lan d  at th e fo o t o f th e  b lu ff in th e  rear 

and th e  lan d  on th e  street front?
A  I  am g iv in g  the extrem e, o f course, b u t I  sa y  it is 

v e ry  irregu lar, it isn ’ t an in clin ed  p lan e from  S jd v a n  
aven u e and M t. P ro sp ect aven u e d ow n  to th is  river, but 
it is  v e ry  irreg u la r.

Q  W e ll, h o w  h ig h  is th at b lu ff a lo n g  th e  Secon d R iver?
A  W e ll, th a t varies; in  p laces it  is p ro b a b ly  20 to  25 

feet.
Q  A n d  th e  top  o f th a t b lu ff is not m ore th an  8 or 10 

feet from  Secon d R iver, is  it?
A  O h, a g re a t deal m ore th an  th at.

Q  W e ll, h o w  far?
A  W e ll, m a in ly  from  50 to  75 or 80 feet.

The Court. Y o u  asked  fo r  th e  top  o f th e bluff?

M r. H ardin. Y e s .

The Court. A n d  the w itn ess an sw ered  as to th e 

w h o le  tract.

M r. H ardin. I  th o u g h t I  understood  him , b u t 

p erh ap s I  d id n ’ t.

W itness. T h e  top  o f th e bluff —

B y the Court.

Q  W h a t do yo u  m ean b y  th e  bluff?
A  T h e  top  o f th e b lu ff— I m ean th e  brow , th e  top  o f 

th e  steep  part, and th a t  is  w h ere  it b eg in s to run  less 

steep.
Q  Y o u  are n ow  sp e a k in g  o f th e  w h o le  tract?

A  Y e s , sir.
Q  T h e  h ig h  p o in t on  th e  tract?
A  T h e  h ig h  ridge.
Q  Y o u  are not sp e a k in g  ab o ut th e  b a n k  at th e  river?
A  I am  sp e a k in g  about th e  top  o f th a t b a n k  at the 

r iv er.

B y M r. H ardin.

Q  T h e  Secon d R iv e r  ru n s th ro u g h  a g u lly , d oesn ’ t it?

A  W e ll, m ost r iv ers  run  th ro u g h  a g u lly .
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Q  D oes Secon d  R iv e r  run th ro u g h  a g u lly  at th is 
point?

A  U n d o u b ted ly .

Q  A  h ig h  b a n k  on th e  B e lle v ille  side and a less h ig h  
b a n k  on o u r side?

A  W e ll, th e h ig h  b a n k  on th e  B e lle v ille  side, I th in k , 
is a lit t le  fu rth e r  fro m  th e r iv e r . '

Q  T h e  top o f th e b an k  o f th is  g u lly , th ro u g h  w h ich  
Secon d  R iv e r  run s, on th e  N e w a rk  side, y o u  say, va ries

10 from  h o w  close to th e r iv e r  to h o w  fa r  aw ay?
A  W e ll, I should  th in k  from  40 to 75 feet.

B y the Court.

Q  O h, th at is th e d istan ce from  th e  river?
A  Y e s , sir.
Q  I th o u g h t y o u  m eant th e  elevation .
A  N o, sir; m easured  a lo n g  th e  su rfa ce  o f th e  gro u n d .

The Court. T h a t  is  m y m istake.

„  B y M r. H ardin.

Q  In  som e p laces, yo u  sa37, it  is as h ig h  as 25 feet?
A  I sh ou ld  th in k  so.
Q  Y o u  h a ve  b eg u n  w ith  35 feet, th e h ig h e st poin t on 

th e  fro n t a t th e  co rn er o f M t. Prosp ect a ven u e and S y l -
v a n  avenue?

A  Y e s , sir.
Q  A ll  th e  fro n t is not th at h ig h , is it?
A  N o, sir; I th in k  not; it  ru n s dow n Su m m er a ven u e  

m uch low er.

30 Q  A s  a m atter o f fa ct, isn ’ t th ere a s tr in g  o f lo ts  a lo n g  
S y lv a n  aven u e for at least a hun d red  fe e t about at grade?

A  N o t at grade; th e  gro u n d  is  v e r y  irre g u la r; b u t, 
still, th e y  are ad ap tab le— w ith  th e p a v in g  o f S y lv a n  a v e -
nue, th e y  are a dap tab le  fo r lo ts.

Q  T h e re  is no su ch  seriou s d ifferen ce in g rad e as the 
d ifference o f 35 feet, is  there?

A  N o, sir, not in a h u n d red  feet.
Q  I f  y o u  ta k e  a strip  o f a hundred  fe e t or m ore than 

a h u n d red  feet—
A  No, b u t ta k in g  all th a t in con sideration , y o u  w o u ld40
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h a ve g rea t d ifficu lty  in d isp o sin g  o f them .
Q N o , M r. V a n  D u y n e , d o n ’ t an sw er q u estio n s u n til 

I a sk  them . I t  is true, isn ’ t it, th a t th e  lo ts  fro n tin g  on 
S y lv a n  aven u e a ll th e  w a y  a lo n g  th ere are fo r  a d istan ce  
o f m ore th an  a h u n d red  feet, p o ss ib ly  150 feet, p ra c tica lly  
at grade, or a t least adap tab le  to  e a sy  im provem ent?

A  They are not at grade, no.
Q W e ll, a d a p tab le  to ea sy  im provem ent?
A  W e ll, th e y  can be m ade availab le.
Q  O h, y o u  could  fill a h o le  f if ty  feet deep, I suppose; 10 

I ap p reciate  that.
A  O f course.

Q There isn’ t a serious difference in elevation, is 
there?

A  W e ll, th ere is  en o u g h  d ifference n ot to m ake them  
desirable fo r b u yers. I  suppose th a t is one reason w h y  
th ey  h a v e n ’ t sold.

Q  I suppose th ere  isn ’ t a d ifferen ce o f m ore th an  8 or 
10. feet there, is there?

A  Well, I don’t think so. There may be places where 20 
the gully runs up, but generally I shouldn’t think it 
would be more than that.

Q That map was made by you, was it [shown to 
witness]?

A  Y e s , th at w a s m ade b y  us in 1893.
Q D o y o u  reca ll w h y  th e m ap w a s la id  off in  lots?
A  D o I reca ll w h y  it w a s la id  off in  lots?
Q  Y e s .

A To show the possibilities of the property.
Q C o n tra ry  to  y o u r v ie w s  as to  th e  p rop er w a y  to  30 

dispose o f th e  p rop erty , isn ’ t it?
A  N o t at all, not at a ll. I th in k  it  w as r ig h t to  la y  it 

off in lo ts  to  g e t  an idea o f w h a t m ig h t be a v a ila b le  in 
e ith er w a y .

Q  B u t y o u  n ow  th in k  it is  a poor w a y  to  se ll it?
A  I  d on ’ t th in k  th a t is a poor w a y  to sell it at all.
Q  W e ll, I u n d erstood  you  to  sa y —
A  I said  I th o u g h t th e  b est fig u res— if  th e  p lot su ited  

a m an u factu rer, w h y , th e  b est fig u res to  g e t fo r th e p r o -
p e rty  w o u ld  com e in th a t w a y; b u t I d id n ’ t in ten d  to  sa y 40
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th a t it  w a sn ’ t possib le to  se ll it  off in  lo ts  at som e price.
Q  W e ll, d o n ’t y o u  say  th at the best w a y  to se ll it is 

a ll together?
A  Well, that depends, too. If a manufacturer doesn’t 

want it as a whole plot, if a builder bought it, why, he 
might prefer, and undoubtedly would, to start improve-
ments, in the hope of selling it off in lots.

Q Then your idea of the best way to sell is that it de-
pends on what the customer wants; if he wants it in lots, 

10 that is the best way to sell, and if he wants it in a whole 
plot, that is the best way?

A  Y e s , sir; w h a t th e ow n er w an ts to do w ith  th e pro- 

perty.
Q  Y o u  w ere p re tty  outspoken in  opposition to  th e 

location  o f th is  isolation  h ospital up there,' w ere y o u  not?
A  W e ll, it so happened— I w a s read in g  m y testim on y 

w h ile  I  w as listen in g  to  th e other case. I  suppose I  w ould  
h a ve  forgo tten  it if  I  h a d n ’ t; b u t it so happened th a t I 
w a s o u t o f tow n  w h ile  th is d iscussion  w a s a t its  h eight.

20 0  Y o u  m ean w hen th e  p u b lic  m eetin gs w ere  held?

A  Y e s .
Q  B u t yo u  w ere in tow n en ou g h  to exp ress y o u rse lf 

quite fre e ly  on th e  subject, w eren ’ t you?
A  W e ll, I don’ t d oubt it. I  w as one o f those w h o  

w ere  opposed to th e perm an ent location  o f an isolation  
h ospital as a perm anent in stitu tio n  an yw h ere. I b elieve  
th a t these tem p orary  b u ild in g s in  th e tim e o f an epidem ic 
w o u ld  an sw er th e p urpose better and w o u ld  not dam age 
a n y  p rop erty , and after th e  epidem ic th e y  co u ld  be de- 

30 stroyed , and it w o u ld  be better for th e c ity  and p rop erty  

in  e v e ry  d irection.

Redirect Exam ination by M r. Coult.

Q  N o w , I u n d erstan d  y o u  to sa y  th at you  are not sure 
b u t p o ssib ly  th e sew er im provem en t m igh t h a v e  been put 
either about th e tim e o f th is option or it m ig h t h a ve  been 
before. Suppose there had  been a sew er in  S y lv a n  aven ue 
at th a t  tim e, w o u ld  th at h a v e  affected y o u r  ju d g m en t as 
to th e  v a lu e  o f th is p rop erty  as y o u  h a v e  stated  it?

40 A  W e ll, I  w a n t to  answ er th at in  this w a y: T h a t  w hen
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m y ju d g m e n t w a s form ed as to  the v a lu e  o f th is p rop erty  
I  a b so lu te ly  k n e w  w h eth er th e  sew er w a s there and had 
been assessed fo r or not. O f course, a piece o f p ro p erty  
th at is a v a ila b le  at all for c ity  lots, th e  cost o f an ord i-
n a ry  pipe sew er, as th at is, w o u ld  enhance— th e lo ts  w ould  
be enhanced at least b y  the cost o f an o rd in a ry  pipe sew er 
lik e  that; th at is, th e ir  share o f th e cost.

Q  W e ll, th a t w o u ld  h a v e  to be paid  for, I  suppose, b y  
the o w n er o f the property?

A That would have to be paid for by the owner of the 10 
property.

Q  N ow , cou ld  those lots, in y o u r opinion , h a ve  been 
disposed o f at an auction sale?

A  I  d o n ’ t th in k  so, unless th e y  had  been p ractica lly  
g iv en  a w a y .

Q  W h a t w o u ld  th e y  h ave brou gh t, in y o u r  opinion, 
at an auction  sale?

A  W e ll, I d on ’ t b elieve  those S y lv a n  aven u e lots, in 
the condition it w as th a t tim e, w o u ld  h a v e  b rou gh t at an 
auction sale  over from  $150 to  p o ssib ly  $200. 20

B y the Court. -

Q  W h a t lots are  y o u  n ow  referrin g  to?
A  I am  re ferrin g  to th e  S y lv a n  a ven u e lots, S y lv a n  

aven ue bein g  en tire ly  in its n a tu ra l condition.
Q  L a id  out in th e  size o f c ity  lots?
A  Y es, sir; la id  out in the size o f c ity  lots.

B y M r. Coult.

Q  A n d  the lots as th ey  are la id  off on th e other street? 30
A  W e ll, Su m m er aven u e and M t. P rospect a ven u e—  

at th at tim e lots w ere se llin g  on M t. P rospect aven ue, 
m uch m ore desirable lots, sou th  o f the railroad , at $500 
or $600 a lot, and these lots on M t. P rosp ect aven ue, I 
don’ t believe , i f  it w as sold at auction , at $400, and th ey  
w ould  h ave had v e ry  hard w o rk  to  h a v e  got th at for them  
at p rivate  sale, on M t. P rosp ect avenue.

Q  N ow , those dow n on the other street.
A  O n Sum m er aven ue, betw een $300 and $400.
Q S y lv a n  a ven u e y o u  put at— 40
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A  W e ll,  th at is  at auction.
Q  I  m ean to m ake disposition o f th e w h ole  th in g  at 

o n c e . W h a t w o u ld  th e  rear land h a ve  b ro u g h t at auction?
A  W e ll, o f course, w h oever b o u g h t th e  rear land 

w o u ld  n ecessarily  h a ve  had to  b u y  som e front lots, o th er-
w ise he co u ld n ’ t get on it, and it is  v e ry  h ard—

Q  W e ll, b o u gh t it w ith  th e  idea o f g ettin g , p o ssib ly , 
access to  it som e other w a y  or som ehow  ?

A  W e ll, it is v e ry  h ard  to  put a va lu e  on a piece o f 
10 b lu ff p ro p eity , as th at rear p ro p erty  w as I f  these lo ts 

had  been exten d ed  a ll the w a y  across, m a k in g  them  near-
ly  200 feet deep, perhaps $50 or $60 e x tra  m ig h t h a ve  
been obtained in  se llin g  them  to som ebody w h o w anted 
e x tra  deep lots.

Q  B u t do I  understand y o u  to sa y  th at if  th e y  had 
been set u p  and sold  at au ctio n , w h ile  th is  m ig h t be a 
possib le price, th at th e y  could  h a ve  been sold  at one sale 
for a n y th in g  lik e  th at price?

A  A t  the a g g re g a te  o f $10,000 or $12,000? I d on’ t 
20 th in k  so; I d on ’ t th in k  so, b y  a n y  p o ssib ility .

Recross Examination by M r. Hardin.

Q  M r. V a n  D u yn e, w ill  y o u  te ll m e w h at th e  total 
th at y o u  g a v e  M r. C o u lt o f the lo t p lan  figures? I d idn ’ t 
fo llo w  that; I  am  q u ite  interested  in that.

A  W e ll, I w ill  fig u re  it. [F ig u rin g  on paper.] N o w , 
assu m in g  the p o ss ib ility  o f se llin g  at auction  th e  S y lv a n  
aven u e lots at $150— there are s ix te e n  lots— w7ould  m ake 
$2400; the M t. P rosp ect aven u e lots at $350, th e  e ig h t 

30 lo ts  w ould  be $2800; and the seven  lots on Su m m er a v e -
n u e at $300 w ou ld  be $2100; m a k in g  an a g g re g a te  o f 
$7300; and it w o u ld  be a v e ry  fortun ate auction  sale  if  
th e y  b ro u g h t th at.

Q  A n d  y e t  y o u  co u ld  figu re th e w h ole  tract as w o rth  

$10,000 ?
A  A n d  yet I figu re th e  w h o le  tract, treatin g  it  as an 

o w n er not com pelled  to sell, and a v e ry  fu ll  price, bein g 
som ew here betw een $10,000 and $12,000.

Q  W e ll, th at is co n trary  to y o u r usu al ru le  in estim at- 

40 in g  the v a lu e  o f un im p roved  prop erty , isn ’ t it ?
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A  I th in k  not, no.

Q  D o n ’ t y ou  cu sto m a rily  w o rk  it out on the lot p lan  
and then d iscou n t th e  v a lu e  o f it b y  lot p lan  to g e t at th e 
v a lu e  o f it as y o u  w o u ld  se ll it as a w h o le  tract w ith ou t 
developm ent ?

A  Y o u  are ta lk in g  ab out an auction sale, are y o u  ?
Q  I  am not ta lk in g  about an auction  sale; I  am  ta lk in g  

about th e  v a lu e  o f th is p rop erty . I  u n d erstan d  y o u  to 
sa y  on y o u r  lo t p la n . th at it is w o rth  $7300, on th e lo t 
v a lu a tio n ?  to

A  I  u n d erstan d  yo u  to  a sk  me w h a t th e resu lt w ou ld  
be, ca rry in g  out th e auction  sale th at M r. C o u lt w a s a s k -
in g  me about, i f  I  w as a c tu a lly  se llin g  at auction  ?

Q  O h, I  sh o u ld n 't h a ve  disturbed y o u  if  I understood  
that; I understood it  w a s a  lot va lu ation .

A  O h, no.
Q W h a t is y o u r  lot va lu a tio n  on th is  tra ct ?

The Court. A t  auction ?

M *. Hardin. N o, sir; not a t auction. B etw een a 20 
w illin g  b u y e r  and a se ller w illin g  to sell.

The Court. In  O ctober, 19 0 1? '

M r. Hardin. Y e s , sir.

M r. Coult. I t  seem s to  me th at th ere  is one fe a t-
ure th at o u g h t to g o  in to  th at, and th a t is th e sale o f 
a ll th e  lo ts  a t one tim e. :

A  [F ig u r in g  on paper.] N o w , in  fig u rin g  th e  va lu e  
o f those lots, not in se llin g — not on a price th at y o u  30 
could  se ll off in  a m on th  or even in s ix  m on ths, but as a 
fa ir a sk in g  price in  th e hopes o f m ak in g  sales o cca sio n a lly  
— the lo t price— I w ould, p u t th e lo ts  on M t. P rospect 
aven ue at $500; th at is a v e ry  fu ll price; th e lo ts on S y lv a n  
aven ue a t $300, and the lots on Su m m er aven u e at $400; 
th at m akes a price o f $11,600  N o w , i f  it w a s m y 
p rop erty  and I had th e opportun ity, under those condi-
tions, under m y  ju d g m e n t as to  th e v a lu e  o f the lots 
s in g ly — if  it  w a s m y  p ro p erty  and I  had an op p o rtu n ity  
to sell it at tw en ty -five  per cent, off as a w h ole, I w ould  40
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be v e ry  g lad  to do it.
Q  T h a t  is, tw e n ty -fiv e  per cen t, off $11,600?
A  Y e s , sir.
Q  W h a t  w o u ld  th at leave?
A  T h a t  w o u ld  be $9200.
Q  T h e n  $9200, y o u  th in k , is  th e fa ir  se llin g  price for 

th a t p lot in 1901?
A  T h a t  is th e reason I h a ve  said each  tim e th a t from  

$ 10,000 to  $12,000 w o u ld  be a v e r y  fa ir  se llin g  price for 
10 th a t p rop erty .

B y  the Court.

Q  W h en  did T iffa n y  ta k e  hold  o f h is tract to im prove 

it?
A  W ell, it is h ard  to rem em ber b a ck , b u t I should  

ju d g e  m ost o f  h is pu rch ases w ere  m ade w ith in  a y e a r  or 
tw o  o f th is tim e.

Q  Som ew h ere ab o ut 1901 or a y e a r  or tw o  before?
20 A  P erh ap s a litt le  before.

M r. Hardin. H is  p u rch ase w as som e fo u r or 

five yea rs before.
Q  W h en  did he b u ild  h is  factory, i f  y o u  rem em ber?
A  T h e  sam e tim e th at the im provem en ts w ere g o in g  

on. O f course, I  am  v e r y  fa m ilia r  w ith  a ll th at w a s done 
there, because I  had ch a rg e  of th at.

Q  In  its o rig in a l condition w a s th e  T iffa n y  tract 
wooded?

30 A  Q u ite  h e a v ily  wooded; yes, sir.
Q  A n d  w a s th at w ood rem oved?
A  W e ll, o f course, n ecessarily , w h ere  the fa cto ry  was. 

P a rt o f th e  fa cto ry  site w as not w ooded, b u t part o f the 
tract, 700 or 800 feet dow n tow ard s M t. Prosp ect aven ue, 
it w as quite h e a v ily  wooded, and som e o f t h e : w ood is 

there still.
Q  A n d  w h a t w a s th e  condition o f th is tract in ques-

tion  in  1901 as to  b e in g  w ooded or clear?
A  T h e re  w a sn ’ t as m uch  w o o d  on th is  tract as on the 

40 T iffa n y  tract.
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B y M r. Coult.

Q  N e v e r  had  been?
A  I d on ’ t th in k  th ere w a s as m u ch .
Q  O r at least fo r a g rea t w hile?
A  N o.

B y the Court.

Q  C an  y o u  tell us about h o w  near th e nearest p art o f 
the T iffa n y  tract is  to  th e n earest p a rt o f th is tract? IO

A  T iffa n y  b o u gh t r ig h t d ow n  to M t. P rosp ect avenue; 
h is tract, w h ile  it  ran  on M t. P ro sp ect aven u e e x a c t ly  
opposite th is  p lot, also  exten d ed  around in an L,, w ith  a 
la rg e  fron t on th e railroad.

Q  H e  ow ns on th e w est side o f M t. P rosp ect avenue?
A  Y e s , sir.
Q  O pposite—
A  T h is  tract, run n in g  1200 or 1500 feet; but he d id n ’ t 

ow n on M t. Prosp ect aven u e r ig h t up to  the railro ad , b u t 
b ack  o f th e first p rop erty  fro n tin g  on M t. P rosp ect aven ue, 20 
it com es u p  to the railroad  and ru n s to th e  river.

Q  R u n s  to  th e river?
A  Y e s , sir.
Q  A n d  h ow  fa r a w a y  from  a n y  part o f th is  tract— the 

nearest part o f th is  tract— is th e  T iffa n y  property?
A  W ell, th at m ay be 700 or 800 feet w est.
Q  W h e re  are  th e  h o u ses th at y o u  sp eak  o f ?
A  W e ll, th e  h ouses are on th e first tw o  b locks, as I 

rem em ber n ow , east o f th e fa cto ry , tow ard s th is p rop erty .
Q  O n w h a t .street?
A  O n som e litt le  streets th at he opened h im self in  h is 

property.
Q  Is  there a n y  im provem en t on M t. P rospect aven ue 

on the T iffa n y  tract?
A  N o, sir.

Further Direct Exam ination by M r. Coult.

Q  T h ese  im p rovem en ts that h a v e  been m ade by 
Tiffany are especially made for the use of th e factory, 
are they not? 40
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A  T h e y  are; th e y  are esp ecia lly  m ade for th e use of 

som e o f h is em ployees.
Q  A n d  m ade at h is  ow n p rivate  expense?
A  C ertain ly ; the w h ole  business, the w h o le  im p ro ve-

m en t o f th e p ro p erty  w as m ade b y  him .
Q  D o y o u  k n o w  w h eth er he b o u g h t th at p rop erty  b y  

th e acre or b y  the lot?
A  H e b o u g h t m ost o f th at b y  th e  acre.

10

20

30

Further Cross Examination by M r. Hardin.

Q  M r. V a n  D u yn e, th ere are v e ry  fe w  trees on th\s 
S y lv a n  aven ue tra ct outside o f som e low  trees a lo n g  th e 

brook?
A  T h a t  is m y im pression.
Q  T h e r e  are no trees on th e fron t p art o f the p ro p erty  

at a ll, are there?
A  I th in k  not; m y  im pression is th at th ey  h a v e  eith er 

been cu t d ow n — I g u e ss th ere are som e stum ps there yet.
Q  I  d id n ’ t understand w h a t y o u  m eant w hen y o u  

said  there w ere no im provem en ts on M t. P rosp ect ¿.venue 

on the T iffa n y  tract.
A  I  d id n ’ t sa y  there w ere no im provem ents; on the 

tra ct itse lf— th at is, w hen  w e w ere  ta lk in g  about the 
b u ild in g s  th at had been p u t up betw een the fa cto ry  and 
east, b u t on th e  T iffa n y  tra ct a lo n g  Mt. P rosp ect avenue, 

th ere w ere no b u ild in g s  p u t on th at tract there.
Q  W e ll,,th e re  is a b rid g e, isn ’ t there, o ver Second 

R iv e r  at M t. Prosp ect aven u e ?
A  O h, yes, th ere is  a b rid ge  there,
Q A n d  the ro a d w a y  is in good  shape?

A  Y e s , sit.
Q  It  g oes across the riv er?
A  Y e s , sir.
Q  A n d  y o u  d on ’ t m ean to sa y  th a t th is p rop erty  w as 

n o t im p roved  at a ll betw een th is  p lace and th is T iffa n y  

tract ?
A  O h, no, I d id n ’ t sa y  th at.
Q  T h is  T iffa n y  B o u levard  th at yo u  laid  out opens out 

into. M t. P rosp ect aven ue ab out oppdsite th e m iddle of 
th is  S y lv a n  aven ue tract, d oesn ’t it?40
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A  I th in k  a little  north  o f that. T h e  o rig in a l com -
m issioners’ m ap exten d ed  S y lv a n  aven u e stra ig h t across, 
b u t on th e T iffa n y  p rop erty  th at w a s d iscarded, as I  re -
m em ber, and th e street w as m oved—

Q  N earer th e  river?
A  Q u ite  near th e river.
Q  D o y o u  rem em ber h o w  w id e  th at street is?
A  M y  im pression is  60 feet.
Q  T h a t  is curbed  and grad ed  and sid ew alked  ?
A  O h, yes, th at w a s a ll p u t in sh ape at th e tim e. 10

Adjourned  u n til M on d ay, N ovem b er 7, 1904, at ten 

o’ clock, A . M.

20
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40
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T h ir d  Da y

M onday, N o vem b er 7, 1904.

M et p u rsu an t to adjournm ent.

Present, counsel as before stated.

H E N R Y  R U S S E E E  sw orn in b e h a lf o f defendants.

Direct Examination by M r. TenEyck.

10 Q Mr. Russell, where do you live?
A  B elleville .
Q  D o yo u  k n o w  th e p ro p erty  bounded b y  S y lv a n  

aven ue, Su m m er aven ue, M t. P rosp ect a ven u e and 

Second R iv e r?
A I do; yes, sir.

Q H o w  lo n g  h a v e  y o u  k n o w n  th at p rop erty  ?

A T e n  years.

Q H a v e  y o u  seen it often?

A Y e s , sir.

Q D o yo u  k n o w  th e  ch aracter o f it  ?

A Y e s, sir.

Ô W h a t is y o u r business, M r. R ussell?

A R eal estate.

Q R ea l estate agen t ? H o w  lo n g  h a ve  y o u  been such ?

A T e n  years.

Q In  N e w a rk ?

A Y e s , sir.

Q In  w h a t part o f N e w a rk  w a s y o u r  busin ess located

in  form er yea rs ?
A C orn er o f W a sh in g to n  aven u e and V ero n a .

Q T h a t  is  in W oodside?

A Y e s , sir.

Q D id  yo u  m ake a sp e c ia lty  o f prop erty  up in that

section  ?
A I did.

Q A n d  do y o u  now ?

A I do.

Q N o w , y o u  m ay state wdiat, in y o u r  opinion, that

block, th a t tract, w as w orth  in 1901 ?

A In  b u lk , $5000.40
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Q  $5000 ?
A  Y e s , sir.
Q  D o y o u  k n o w  o f a n y  w a y  that a n y  better price 

could be g o tten  for it ?
A  C u ttin g  it up into lots.
Q  Suppose it w a s cut up in to  lo ts, w as it p racticab le  

to sell lots u p  th ere in 1901 ?
A  W e ll, th a t is a h ard  q u estion  to  answ er. I th in k  

th ey  could  h ave  been sold  at a p rice.
Q  D o y o u  k n o w  th e  condition  o f th e streets th ere in 10 

1901 ?
A  Y e s , sir.
Q  N o w , co n sid erin g  th e  con dition  of th e  streets th ere 

in 1901, i f  it  h ad  been cu t up in to  lots and sold, w h at 
w o u ld  be y o u r  idea o f w h a t cou ld  be gotten  for it  ?

A  $7200.

B y the Court.

Q  $7200.
A  Y e s , sir. 2Q

• B y Mr. TenEyck.

Q  Y o u  th in k  th at is the best th at co u ld  be done w ith  
it at th at tim e ?

A  F o r  cash.

Cross Exam ination by M r. Hardin.

Q  W h ere  is y o u r  office now , M r. R u sse ll?
A  22 C linton street.
Q  H a v e  y o u  h an d led  a n y  p rop erty  in  th e n eighbor- • 

hood o f S y lv a n  a ven u e  la te ly  ? 30
A  N ot v e ry  recen tly .
Q  Y o u  h a v e  g iv e n  us th e v a lu e  o f th is prop erty  in 

1901, h a ve  y o u  ?
A  Y e s , sir.
Q  H o w  m an y real estate transactions did  y o u  h ave  

d u rin g  the y ea r 1901 ?
A  I co u ld n ’ t te ll yo u , sir, .w ith o u t referrin g  to m y 

books.
Q  H o w  m an y did y o u  h a ve  d u rin g  1900?
A  I  co u ld n ’t te ll y o u  a n y  y ea r  w ith o u t re fe rr in g  to m y  40
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books.
Q  D id  you  h a ve  a good m an y ?
A  W e ll, I  had  a num ber; I  co u ld n ’ t sa y  h ow  m an y, 

as I said  before.
Q  F ifteen ?
A  I ca n ’t g iv e  the num bers.
Q  T e n ?
A  I ca n ’t state a n y  num bers.

xo Redirect Exam ination by M r. Ten Eyck.

Q  D id  yo u  se ll a n y  prop erty  in  th e north ern  p a rt o f 
W ood sid e in 1901 ?

A  W e ll, n ow , I co u ld n ’ t say  w ith o u t re ferrin g  to m y 
books. I  h a ve  sold  p rop erty  in  th at section, b u t ju s t 
w h a t y e a r  it was, th at I  co u ld n ’t sa y .

Q  Y o u  h a ve  been se llin g  co n sta n tly  up th a t w a y  ?
A  Y es.

20

30

40

Recross Exam ination by M r. Hardin.

Q  W h a t do y o u  m ean b y  se llin g  constan tly?
A  W e ll, off and on th ro u g h  th e year.
Q  W e ll, how  m an y p rop erties did y o u  sell up there 

d u rin g  th is year, 1904?
A  I  co u ld n ’t te ll yo u  w ith ou t re ferrin g  to m y  book.
Q  H a v e  y o u  sold a n y  d u rin g  1904 up there?

A  Y e s , sir.
Q  W h ereab ou ts ?
A  In  F orest H ill  and a d ja cen t p rop erty  around there. 
Q  W e ll, w h ereab o u ts ?
A  W e ll, I sold  som e on P a rk e r  street.
Q  W h o  w as the ow ner ?
A  M r. T u c k e r .
Q  A n d  w h o w a s th e purchaser?
A  I d on ’ t reca ll h is nam e at th is m om ent.
Q  A n d  w h en  did it  ta k e  p lace?
A  O h, w ith in  s ix  or e ig h t m onths.
Q  Is  th at th e o n ly  one th is yea r?
A  N o .
Q The only one up there, I mean; I am not talking 

about other parts of the city ?



1 2 9

A   N o, si r.

Q   W e ll, w h e r e i s t h e r e a n o t h e r ?

A   I s o l d a s m all p i e c e o n W a s h i n g t o n a v e n u e n e a r 

S y l v a n .

Q   W h o i s t h e o w n e r ?  ; ... >

A   B e l o n g i n g t o t h e B a ll a n ti n e B r e w i n g C o m p a n y.

Q   A n d  w h o b o u g h t i t ?

A   A  m a n b y  t h e n a m e o f B e t z. I 

Q   W h e r e w a s i t ?

A   O n W a s h i n g t o n a v e n u e s o u t h o f  S y l v a n   a v e n u e,  i o  

o n t h e w e s t si d e.  I t w a s o n l y a s m a ll p i e c e w h e r e t h e 

b u il d i n g p r o j e c t e d o v e r o n t o i t.

Q   A n y  o t h e r pi e c e s u p i n t h a t n e i g h b o r h o o d d u r i n g 

t h i s y e a r ?

M r. C o ult.   T h i s i n q u i r y i s a s t o t h i s y e a r ?

M r. H a r di n.   Y e s . £,

A   H o w  m a n y t r a n s a c ti o n s di d y o u h a v e u p t h e r e 

l a s t y e a r ?
■j •  , 2 0

A   I d o n’ t k n o w  w i t h o u t r e f e r r i n g t o m y b o o k s.

Q   I s y o u r b u si n e s s c o n fi n e d t o t h a t p a r t o f t h e c i t y  ?

A   N o, si r.
L + ■  {

J O H N  H . F R A N C I S C O   s w o r n i n b e h a l f o f d e f e n d a n t s.

D i r e c t E x a m i n a ti o n b y M r. T e n E y c k.

Q  M r. F r a n ci s c o, w h e r e d o y o u li v e ?

A   7 2 8 S u m m e r a v e n u e /

Q  W h a t i s y o u r b u si n e s s ?

A   S u r v e y o r. 3 0

Q   H a v e y o u a n y o t h e r b u si n e s s ?

A   N o, n o t p a r ti c u l a rl y.

Q   D o y o u d o a n y t h i n g i n t h e r e al e s t a t e li n e ?

A   O c c a s i o n a ll y.

Q   H o w  l o n g h a v e y o u b e e n a s u r v e y o r ?

A   O v e r t h i r t y  y e a r s. n  /  .

Q  W h e r e a b o u t s ?

A   I n N e w a r k .  £

Q   A n d  h o w  l o n g h a v e y o u b e e n s e lli n g r e al e s t a t e ?

A  " W e ll, t w e n t y - y e a r s, p r o b a b l y. 4 0
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Q   H o w  l o n g h a v e y o u li v e d i n t h e W o o d si d e s e c ti o n 

o f t h e c i t y ?

A   A b o u t f o u r t e e n y e a r s.

Q   D o y o u k n o w  t h e p r e m i s e s b o u n d e d b y  S y l v a n  

a v e n u e, M t. P r o s p e c t a v e n u e, S u m m e r a v e n u e a n d S e c -

o n d R i v e r ?

A   I d o.

Q   H o w  l o n g h a v e k n o w n t h a t p r o p e r t y ?

A   F o r t y  y e a r s.

1 0  Q   D o y o u k n o w  w h a t c o n d i ti o n i t w a s i n i n O c t o b e r, 

1 9 0 1 ?

A   Y e s .

Q   W e r e y o u f a m ili a r w i t h i t ?

A   Y e s , si r,

Q   F r o m  y o u r j u d g m e n t o f l a n d v a l u e s i n t h a t n e i g h -

b o r h o o d, w h a t w o u l d y o u s a y w a s t h e f a i r m a r k e t p ri c e 

o f t h a t p r o p e r t y a t t h a t ti m e ?

A   I t w a s w o r t h b e t w e e n $ 1 0, 0 0 0  a n d $ 1 1, 0 0 0  i n m y 

j u d g m e n t.

2 0  Q   B e t w e e n $ 1 0, 0 0 0 a n d $ 1 1, 0 0 0 ?

A   B e t w e e n $ 1 0, 0 0 0 a n d $ 1 1, 0 0 0.

Q   O n w h a t d o y o u  b a s e y o u r i d e a o f i t s v a l u e ?

A   T h e l o t s o n M t. P r o s p e c t a v e n u e, I t h i n k , w o u l d 

b e w o r t h i n t h e n e i g h b o r h o o d o f - $ 3 2 5 a l o t; w i t h t h e 

s e w e r t h e y w o u l d b e w o r t h i n t h e n e i g h b o r h o o d o f $ 3 5 5; 

t h e S u m m e r a v e n u e l o t s w o u l d b e w o r t h t h e s a m e p ri c e, 

a n d t h e l o t s o n S y l v a n  a v e n u e w o u l d b e w o r t h i n t h e 

n e i g h b o r h o o d o f $ 3 3 0 a p i e c e w i t h  t h e s e w e r; t h a t i s, a 

l o t f r o n ti n g o n S y l v a n  a v e n u e a n d e x t e n d i n g b a c k t o

3 0  S e c o n d R i v e r, t a k i n g t h e e n ti r e d e p t h.

B y t h e C o u rt.
L?s<*?■

Q   H o w  m u c h ?

A   $ 3 3 0.

Q   L, e t m e s e e i f I u n d e r s t a n d y o u .  D o t s f r o n ti n g o n 

S y l v a n  a v e n u e, t a k i n g t h e e n ti r e d e p t h, w o u l d w i p e o u t 

a ll t h e o t h e r l o t s, w o u l d t h e y n o t ?

A   N o t a t a ll, n o; c u t ti n g t h e l o t s u p o n S u m m e r a n d 

M t. P r q s p e c t a v e n u e, w i t h a d e p t h o f 1 0 0 f e e t —

Q  A n d  t a k i n g , t h e l o t s y o u  h a d l e f t o n S u m m e r4 0



aven u e ?
A  Y e s , sir; th e  depth  o f ea ch  lot.

B y M r. TenEyck.

Q  W a s  there a  read y  sale  for lots around th a t lo ca l-
ity  in  19 0 1?

A  I  d o n ’ t th in k  th ere w a s.
Q  H a s  th ere ev er been, to  y o u r  k n o w led g e , w h a t 

m igh t be ca lled  a read y  sale  fo r lo ts  around th ere ?
A  I  th in k  not.

Cross Exam ination by M r. Hardin.

Q  Y o u  said th a t th e  lo ts  on Sum m er a ven u e w ere 
w orth  $325 ?

A  Y e s .

Q  A n d  w ith  th e  sew er th e y  w o u ld  be w o rth  m ore ?
A  They would be worth more with the sewer.
Q  N o w , th e lo ts  on M t. P rosp ect a ven u e are w o rth  

$325?
A  Y e s , sir.

Q  A n d  w ith  th e sew er th e y  w o u ld  be w o rth  m ore ?
A  Y e s , sir.

Q  D o n ’t y o u  kn o w , as a m atter o f fact, th at there w as 
a sew er in M t. P rosp ect aven u e  in 1901 ?

A  Y e s , th ere  w as, b u t it d id n ’t tak e  in  th e  en tire  
fro n tage  on M t. P rosp ect a ven u e.

Q  T h e n  so fa r  as the lots th at h a ve  a sew er in fro n t 
o f them  are affected, th ey  wTo uld  be w o rth  $350 instead

°f $325 ?
A  $355; th at is m y jud gm en t.

Q  N o w , d on’ t yo u  kn o w , as a m atter o f fact, th at 
there w as a sew er in S y lv a n  a ven u e in  1901 ?

A  Y e s .

Q  A n d  there w as w ater, w as th ere  not, in- Su m m er 
aven u e ?

A  Y es.

Q  A n d  in M t. P rospect a ven u e ?
A  Y e s .

T H O M A S  J. G R A Y  sw orn in b eh alf o f defendants.
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D i r e c t E x a m i n a ti o n b y M r. T e n E y c k.

i o

2 0

3 0

Q   M r. G r a y , w h e r e d o y o u  li v e ?

A   S e c o n d a v e n u e, N e w a r k.

Q   H o w  l o n g h a v e y o u  li v e d i n N e w a r k ?

A   A b o u t t h i r t y - fi v e y e a r s , — t h i r t y f o u r.

Q   W h a t i s y o u r b u si n e s s ?

A   R e a l e s t a t e.

Q  H o w  l o n g h a v e y o u  b e e n i n t h a t b u si n e s s ?

A   A  li t tl e o v e r t h i r t y - t h r e e y e a r s.

Q  A r e y o u  f a m ili a r w i t h  t h e p r o p e r ti e s i n W o o d si d e, 

t h e u p p e r e n d o f W o o d si d e ?

A   Y e s, si r.

Q   H a v e y o u s ol d p r o p e r t y u p t h a t w a y ?

A   Y e s, si r.

Q   F o r h o w  l o n g ?

A   O h, w e ll, I h a v e s ol d d if f e r e n t p l o t s a t d iff e r e n t 

ti m e s d u r i n g t h a t ti m e.

Q   A r e  y o u  f a m ili a r w i t h  t h e p r o p e r t y b o u n d e d b y 

M t. P r o s p e c t a v e n u e a n d S y l v a n  a v e n u e a n d S u m m e r 

a v e n u e a n d S e c o n d R i v e r ?

A   Y e s, si r.

Q   H o w  l o n g h a v e y o u k n o w n t h ^ t p r o p e r t y ?

'■ '' A " W ell, I h a v e k n o w n t h a t p r o p e r t y i n a g e n e r a l w a y 

a g o o d m a n y y e a r s.

Q   H a v e y o u e x a m i n e d i t w i t h i n 5 a f e c e n t ti m e ?

A   I e x a m i n e d t h a t p r o p e r t y p a r ti c u l a r l y i n F e b r u a r y .

Q   O f t h i s y e a r ? -

A   Y e s , $i r.- -  5

Q   F o r w h a t p u r p o s e d i d y o u e x a m i n e i t ?

A   W e ll, I d i d n’ t k n P i v a t t h a t ti m e ; I w a s a s k e d t o 

g o a n d e x a m i n e t h e p r o p e r t y a n d p u t a p ri c e u p o n it.

Q   P u t a p ri c e o p i t ?

A   Y e s, si r.

Q Di d y o u k n o w a n yt hi n g a b o ut t h è o bj e ct f or w hi c h 

y o u w ef e m a ki n g a n a p pr ai s e m e nt ?
O b j e c t e d t o a s i m m a t e ri al.

T h e C o u rt.   I t s e e m s t o b e i m m a t e ri al. 

4 0  ¿ [ Q u e s ti o n w i t h d r a w n . ]
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Q  D id  y o u  put a price upon it ?
A  I  did, y es, sir.
Q  W h a t condition  did yo u  find th at p rop erty  in  as to 

street im provem en ts, p a v in g  ?
A  M t. Prosp ect aven u e w a s grad ed, fla g g ed  and cu rb -

ed and sewered; Sum m er aven u e w a s the sam e; S y lv a n  
avenue, th e street w as s im p ly  opened; I  th in k  th ere had 
been a litt le  w o rk  done to it at th at tim e.

Q There was some work done in the way of starting—
A  S ta rtin g  to  grad e; I  ju d g ed  at th at tim e th a t th e y  10 

w ere about' g ra d in g  th e  street to p u t it in condition.
Q  N o w , re g a rd in g  th at as it  w a s in  1901, w ith  no 

pavem en t in  S y lv a n  aven ue, and th e  street not b e in g  
graded, w h a t is  y o u r  ju d g m e n t as to  its  v a lu e  a t th a t 
tim e ?

A  I  should  ju d g e  th a t there w o u ld  be b u t little  d iffer-
ence betw een th e v a lu e  in  1901 and w hen  I  va lu ed  it.

Q  W e ll, w h a t w o u ld  th at be ? .
A  I  va lu ed  th at p rop erty  in  F e b ru a ry  a t $11,600.
Q  A t  th e tim e w h en  y o u  saw  it a ll th e im p rovem en ts 20 

had been m ade b y  th e  T iffa n y  C om p an y ju st near th ere?
A  O h, yes;
Q  A n d  y o u  had them  in m ind, did  y o u  ?
A  I ca n ’ t sa y  th at I did h a v e  them  in m ind.
Q  D id  y o u  e v er  see a n y th in g  o f it ?
A  Oh, yes, I have been over it.
Q You knew about it, did you?
A  Y e s , sir.
Q  D id th at affect y o u r  ju d g m e n t a n y  ?
A  It  m ay  h a v e  done so. I took  th e su rrou n d in gs 30 

g e n e ra lly  in co n sideration  in p u ttin g  th e  va lu e  on it.
Q  H o w  did yo u  get at y o u r  figu re a s  to  th e  v a lu e  o f 

th is  p ro p erty  ?
A  W h a t I supposed those lots should  sell fo r for b u ild -

in g  purposes.
Q  D o y o u  th in k  th at it h as a n y  v a lu e  aside from  that, 

a n y  different v a lu e  ?
A  I should  sa y  not.
Q  W o u ld  it be w orth  an y m ore for a fa cto ry  site?
A  I don’t th in k  so. 40
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Q  W o u ld  it  be w o rth  as m u ch  ?
A  I  d on ’ t th in k  it  is a desirab le location for a factory. 

Q  W h y  not?
A  O n accoun t o f th e  fa cilities  fo r g e ttin g  to it.

Cross Examination by M r. Hardin.

Q  D id  yo u  m ake u p  th is  va lu a tio n  o f y o u rs  on a lot 

p lan  ?
A  I  did, yes* sir.

IO Q  W h a t did y o u  v a lu e  th e  lots a t?
A  T h ere  w ere 200— m y  reco llection  is, 217 feet fron t 

on M t. P rosp ect aven ue, but not as w id e  in th e  rear; I 
d on ’t k n o w  e x a c t ly  w h a t th e y  w ere across th e rear; so I 
ca lled  th at e ig h t lots on M t. P rosp ect aven ue, at $500 
each, w o u ld  be $4,000. O n Su m m er a ven u e it is  not as 
w ide, quite, ab out 175 feet; th a t w o u ld  be seven lots, at 
$400 ea ch . T h a t  w o u ld  leave, com m encing 100 feet east 
o f M t. Prosp ect aven ue and ru n n in g  to  w ith in  100 w est 

o f Su m m er aven u e, 400 feet—
20

B y  the Court.

Q  O n S y lv a n  a ven u e ?
A  O n S y lv a n  avenue; yes, sir. W h ic h  w o u ld  be s i x -

teen lots, and the depth o f those w o u ld  be from  175, 1 7 °  
or 175 feet, to 200 feet deep, ru n n in g  b a ck  to  Second 
R iv e r , and  those are va lu ed  at $300 each, $4800.

B y  M r. Hardin.

Q  T h a t is a total o f $ 11,600?
3 °  A  Y e s , sir.

Q  Y o u  th in k  th at is th e  reasonable m arket v a lu e  of 

th a t p ro p erty  in 1901 ?
A  Y e s , sir; or 1904, either.
Q  T h a t  is  th e present m arket va lu e?
A  N o t th e present, because it h as been p aved  since 

th at tim e.
Q  W e ll, then, I understood y o u  to  sa y  y o u  th o u g h t 

it  w a s w orth  about th e sam e n o w  as it w as then ?

40 The Court. In  F e b ru a ry , he m ade h is  va lu atio n .
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A  Y es, sir, in F eb ru ary . I sa y  at th e  tim e I  m ade 
m y va lu a tio n ; at th a t tim e b u t v e ry  little  w as done to 
S y lv a n  avenue.

Q  I  suppose to  sell th at p lot a ll together, n ot in  lots, 
as y o u  h a v e  laid  it off, it  w o u ld  be w o rth  less th an  
$11,600?

A  In  m y ju d g m en t, yo u  c o u ld n ’ t g e t $11,600 for it in 
a plot as a w h o le.

Q  I f  y o u  w ere se llin g  th e p lo t a ll tog eth er instead  of 
in lots— y o u  w o u ld  h a v e  to  ch arge th e  ow n er, y o u  sa y , 10 
$11,600 fo r it  in  lots, and i f  y o u  w ere se llin g  it a ll to -
geth er y o u  w o u ld  d iscount th at price, w o u ld n ’ t y o u  ?

A  I certa in ly  sh ould .

Q  Is n ’ t it cu sto m ary  to d iscou n t th e  p rice  w h en  yo u  
are se llin g  all tog eth er and not in  lo ts  ?

A  W e ll, as th e  p rop erty  stood a t th at tim e, i f  I had  
a n y th in g  to sa y  about it and a m an had offered m e $10,000 
for it, I should  h a ve  tak e n  it.

Q  A n d  if  a n yb o d y had offered y o u  $9,000, I  suppose 
yo u  w o u ld  h a ve  th o u g h t a w h ile  ? 20

A  N o, I d o n ’t th in k  I should.

DEFENDANTS REST*

H E R M A N  C . H . H E R O E D  reca lled  in b eh a lf o f p la in -
tiff in rebuttal.

Direct Examination by Mr. Hardin.

Q Dr. Herold> did y o u  ever em p loy W illia m  H . B row n  30 
as a gen t to  p u rch ase p rop erty  fo r th e  B oard o f H ealth  o f 
the C ity  o f N e w a rk , or for th e C ity  o f N e w a rk , or for 
y o u rse lf— th is  p a rticu lar  p rop erty  ?

O b jected  to.
A  N o, sir. . „ .»

[O bjection  w ith draw n .]
Q  W h a t w as th e relation  b etw een  M r. B row n  and 

y o u rse lf in  th e n egotiation  for th is p rop erty  ?
O bjected  to.

Q Tell us about the negotiation. 40
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Mr. Coult. It seem s to m e w e h a ve  been th ro u g h  
th at. I  o b ject to  it on th e  gro u n d  th at i f  it w a s a 
p a rt o f th e  p la in tiff’s case h e  o u g h t to h a ve  offered  it  
before; it is  n ot in reb u tta l o f a n y th in g .

The Court. [A fte r  d iscussion .] I  do not see th at 
th is  is  reb u ttin g , M r. H ard in . I  sustain  th e o b je c-
tion.

P la in tiff’s counsel p rays an ex cep tio n .

IO Mr. Hardin. In  order to  g e t  th e  r u lin g  o f th e
C o u rt a p p licab le  to the proffer, I  w ill return  to  th e 
first question.

Q  W h a t w as th e re la tio n  betw een y o u rse lf and M r. 
B row n  d u rin g  th e n egotiation  fo r th e p u rch ase o f th is  
lan d  in  W ood sid e ?

O b jected  to  as n o t rebuttal.

The Court. [A fte r  d iscu ssion .] T h is  is the w a y  
it la y  in m y m ind. I w a s co n sid erin g  w h eth er th e 
relation  in w h ich  M r. B row n stood tow ard  th e B oard 
o f H ealth  w as p a rt o f y o u r p rin cip al case as to 
m ark et va lu e. I  th in k  I  w ill ta k e  th e evid en ce as to 
th e relation  w h ich  Mr. B row n  su sta in ed  tow ard s the 
B oard  o f H ealth . T h e  question  th at is n ow  asked  I 
w ill a llo w  to  be answ ered.

D efendants’ cou n sel, p ra y  an ex cep tio n  to  th is 
ru lin g  o f th e C ourt.

E x ce p tio n  a llo w e d ; let it be sealed, and it is sealed 
acco rd in gly .

F Ui r  F R E D E R I C  A D A M S , (L . S .)
/ H V* âlrc Circuit Cozirt Judge.

W ‘ ’ S' V .• 'C S*,.' V ' j; ' „ "  . -

[Q uestion  read .]

A  T h e  first v is it  or conversation  th at I  had w ith  Mr. 
B row n  w as th e d a y  th at—

Mr. Coult. T h is  question  ca lls  for the relation, 

d oesn ’t it ?

By the Court.

40 Q  D o y o u  understand the q u estio n ? i m  j  -

20

30
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A  T h e  relation, as I  understand.
Q  T h a t  does not ca ll for a n a rra tive  o f th e negotiation , 

b u t for a statem ent.
A / T h e  o n ly  relation  th at e x isted  betw een M r. B row n  

and m yse lf w a s th at he held  an option on p ro p erty  that 
the board had  looked  at, for w h ich  w e w an ted  a price.

B y M r. Hardin.

Q  W a s th at option obtained for the B oard o f H ealth ?  
O b jected  to as not reb u tta l.
O bjection  overruled .

D efen d a n ts’ counsel p ray  an excep tio n  to th is  r u l-
in g  o f th e  C ou rt.

E x ce p tio n  a llo w ed ; let it be sealed, and it  is  sealed 
a cco rd in g ly .

F R E D E R I C  A D A M S , (E . S .)
Circuit Court Judge.

20

Q  W a s th at option th a t M r. B row n held  obtained for 
the B oard o f H ealth  ?

A  N o , sir.
Q W a s it obtained for yo u  ?
A  N o , .sir.
Q  Or, so fa r  as y o u  kn ow , for the C ity  o f N e w a rk ?
A  Y e s , sir; so fa r as I k n o w , it w as not o btain ed  for 

the C ity  o f N ew a rk .

M r. Coult. I  understood th at th is  w as adm itted  
b y  th e C o u rt as ten d in g to p rove  th e m ark et v a lu e  
o f the p rop erty .

The Court. W h a t do yo u  now  refer to, the action  
o f th e Com m on C ou n cil ?

M r. Coult. Y es.

The Court. I t  w as offered for th at purpose and 
received for th at purpose.

M r. Coult. Y e s , alone. 40
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Cross Exam ination by M r. Coult.

Q  D o y o u  k n o w  w h en  th at ordinance w a s passed ?

A  T h e  ord inance ?
Q  Y e s .
A  I  do not k n o w  th e date; no, sir; I  k n o w  it w a s on a 

F rid a y , b u t th e  e x a c t date I do not k n o w . I  h a v e n ’ t re -
freshed  m y m em ory; I  h a v e n ’ t had  a n y  op p ortu n ity.

Q  D o y o u  k n o w  in w h a t m on th  it w a s ?
A  N o, sir; I stated before I  th o u g h t it w a s in  Sep tem -

ber, b u t I w a sn ’ t p ositive  ab o ut that.

M r. Coult. T h e  testim on y, as I  reco llect it, is 
th at it w as O ctober. I  see b y  th e certified  co p y  
th ere is no doubt b u t th at it w a s on th e 12th  o f S e p -

tem ber.

M i. Hardin. Y e s , sir.

The Court. T h a t  is adm itted, is it?

M r. H ardin. Y e s , sir.

M r. Coult. T h e  12th o f Septem ber.

The Court. Is  th ere a n y  plea in th is case b y  the 

oth er defen dant, M rs. R a n n e y ?

M r. H ardin. N one.

M r. Coult. S h e  w as not served .

30

P L A IN T IF F  R E ST S .

M r. C o u lt sum s u p  for defendants. 
M r. H ard in  sum s up for p lain tiff.

B R O W N  v  H O N I S S

T h e  C o u rt ch a rg es the ju r y  as fo llo w s:

A dam s, J.

G en tlem en  o f th e ju ry . T h is  is an action to  recover 
dam ages fo r  th e  breach o f a w ritten  contract. T h e  con-40



139

tract th at is relied  on is w h at h as been ca lled  an option, 
w h ich  I h o ld  in m y h and, and w h ich  reads as follow s:

* ‘T h is  is to  c e r t ify  th at John H o n iss and A n n a  P. 
R an n ey, ow ners o f th e  prem ises h erein after described, in 
consideration  o f th e p  lym en t o f tw en ty -fiv e  d ollars, do 
h ereb y g iv e  and g ra n t to W illia m  H . B row n, o f 78 F o u rth  
aven ue, N e w a rk , N . J ., agen t, th e op tion  to pu rch ase th e 
certain  tract o f lan d  in said C ity  o f N e w a rk , bounded b y  
M t. P rosp ect aven ue, S y lv a n  aven u e, Su m m er a v en u e  
and Secon d R iver, for the sum  o f tw e lv e  th o u san d  fiv e  10 
hundred d ollars, said  option  to ex p ire  on th e  first d ay  o f 
N o vem b er n e x t. A n y  oth er person a p p ly in g  to p u rch ase 
said prem ises d u rin g  th e  co n tin u an ce  o f said  op tion  sh a ll 
be referred  to said  W illia m  H . B row n , w h o  agrees on 
his part to  use h is  b est en d eavo rs to effectuate a sale  
thereof. A n d  th e  said  p a rties first ab o ve nam ed a g ree  
on th eir  part to  e x e c u te  a ll n e cessa ry  deed or deeds o f 
co n v ey an ce  upon a sale n ego tia ted  in p u rsu an ce o f th e 
prem ises unto sa id  W illia m  H . B row n  or su ch  p a rty  or 
parties as he sh a ll nam e. D ated  N e w a rk , N . J ., J u ly  20 
9th, 19 0 1” . S ign ed , “ John H on iss, A n n a  P . R a n n ey,
P er S. H . P en n in g to n , h er A tto r n e y .”

T h is  con tract w as exten d ed  from  th e first d a y  of 
N o vem b er u n til th e  first d a y  o f D ecem ber b y  a w ritten  
exten sion  sign ed  in th e sam e w a y .

It  is adm itted  th at the . con vejm n ce called  for b y  
the option w a s not m ade, and th è question  is w h eth er th e 
defen ce or d efen ces presented  h ere afford a le g a l ju stific a -
tion for th e  fa ilu re  b j? the defen dan ts to perform  th e ir  
w ritten  co n tract. 30

T h e  defen ces are set up in  the d efen d a n ts’ p leas, 
w h ich  are in n u m b er three. F irs t, a gen eral denial, w h ich  
p u ts th e p la in tiff upon the proof o f h is  case, th at th ere w as 
such  a con tract; and th a t has been proved . T h a t  p lea  m ay 
be regard ed  as form al. T h ir d H , a p lea  th a t the p lain tiff 
n ever o ffered  the su m o f $ i2 ,o o o o r  requested a con veyan ce, 
and th at th e option or agreem en t for th is  reason w as n u ll 
and vo id ; th a t is, th at th e defen dan ts w ere n ever obliged  
to perform , because th e m on ey w a s n ever tendered. I t  is 
en ou gh  to say  on that su b ject th at th e  p lain tiff w a s noti- 40
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fied by the defendants that they would not convey, for 
a reason which they gave; and even if it be true that the 
money was not tendered, the fact that the plaintiff had 
notice from the defendants that no deed would in any 
event be given would be an excuse for not doing the un-
necessary act of proffering the money. There is, how-
ever, evidence in the case, is there not, that the money 
was tendered?

Mr. Hardin. Yes, sir.10
The Court. That is a question of fact for you, and 

I do not remember that it was contradicted.
So that the gist of the case is in the second plea, 

which is denied by the replication. The second plea sets 
up fraud, and I will read it. It is this:

“ That the plaintiff in the negotiations which 
preceded the making by this defendant of the said option 
or agreement described in the said declaration, stated and 
represented to this defendant that in case of a sale of the 

20 said property in accordance with the terms of the said 
option or agreement, the said property would be used by 
the purchaser thereof for the purpose of erecting, con-
structing and maintaining a factory thereon, and that 
this defendant believed the said statement and relied 
thereon, and relying thereon executed the said option or 
agreement in the belief of the truth thereof, but this 
defendant avers that in truth and fact the plaintiff 
did not intend to purchase the said property for factory 
purposes, as aforesaid, nor did he intend to devote the 

30 same thereto, but that on the contrary thereof he intended 
to purchase the same for the purpose of an isolation hos-
pital or pesthouse, for the Mayor and Common Council 
of the City of Newark, and this defendant avers that the 
said option or agreement was procured from him by the 
plaintiff by misrepresentation and fraud, and that the 
same is for that reason null and void.”

This the plaintiff denies by his replication, saying 
that it was obtained fairly and honestly and not by mis-
representation and fraud. So that, you see, the substan 

40 tial defence set up by the pleadings is the defence of fraud
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— th e procurem en t o f th e option  sued on b y  m isrepresen t-
ation. W h a t  th e  p la in tiff seeks to reco ver is  th e v a lu e  
o f th e  bargain  he h a s lost.

W h a t is  a fra u d u len t representation? A  m aterial 
statem ent w h ich  is fa lse  in fact, and is  m ade for the p u r-
pose and w ith  th e  in ten tion  of, in d u cin g  th e p a rty  to 
w hom  it is addressed to co n tract on th e fa ith  o f it, and 
w h ich  is in flu e n tia l in p rod u cin g  the .result— false  in fact, 
intended to in d u ce th e  p a rty  to w hom  it is  addressed to  
act on it  and in flu en tia l in in d u cin g  him  to do so. I say. 10 
a m aterial representation; it m ust be m aterial. W h en  is  a 
representation m aterial? A  m aterial representation is one 
of w h ich  th e  actio n  com plained  o f is  th e  n atu ra l, neces-
sary, legitim ate, prob able or o b vio u s resu lt— a represen t-
ation b u t fo r w h ich  the p a rty  to  w h om  it is  addressed 
m igh t be reason ably  exp ected  not to h a ve  acted  as h e did.
A  m aterial represen tation is one w h ich  is intended, or 
w h ich , from  th e  m ode in w h ich  it is m ade, is  ca lcu la te d  
to induce another to act on the fa ith  o f it. I f  a rep resen t-
ation o f th is ch aracter is m ade, and is fa lse  to th e kn ow - 20 
ledge o f th e  p a rty  w h o  m akes it, and th e p a rty  to  w h om  
it is addressed  en ters in to  a co n tract becau se h e  relies 
upon the represen tation , and it w a s  m ade for th e purpose 
o f in d u cin g  su ch  action, th e  p a rty  to  w hom  it is addressed 
is not bound b y  th e con tract in to  w h ich  he m a y  h a ve  
entered in  consequence o f th is  inducem ent.

T h e re  is an oth er consideration  o f som e im portan ce, 
relative  to a represen tation  th a t is honest— not fa lse, but 
tru e. T h e  resp o n sib ility  fo r an honest m aterial repre-
sentation  does not en d  w hen th e  represen tation  is m ade. 30 
I f  the p a rty  w h o represen ts ch an ges h is  intention before 
the p a rty  to w hom  he h as m ad e th e represen tation  has 
acted upon it, he is  bound to g iv e  notice o f h is ch an ge o f 
inten tion, or, otherw ise, h e is c le a rly  g u ilty  o f a m isrepre-
sentation o f fact. A  d istin gu ish ed  E n g lish  ju d g e  used 
these w ords: ‘ ‘ I ta k e  it to  be q u ite  clear th a t i f  a person 
m akes a represen tation  b y  w h ich  he in d u ces an oth er to  
tak e  a p a rticu lar course, and th e circum stan ces are a fte r-
w ard altered, to the k n o w led g e  of th e p a rty  m a k in g  the 
represen tation , but not to th e k n o w led g e  o f th e  p a rty  to 40
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w hom  the represen tation  w a s m ade, and are so altered  
th at th e  operation o f th e  altered  circu m stan ces m ay affect 
th e  course o f con d u ct w h ich  m ay be p ursued  b y  th e  p arty  
to  w h o m  th e represen tation  is m ade, it is  th e  im p erative  
d u ty  o f th e  person w h o  m ade th e represen tation  to  com -
m u n ica te  to  th e person to  w h om  h e m ade it  th e  a lteration  
o f those circum stan ces. ”  In  other w ords, u n d er those 
circum stan ces, h e  is  bound to  sp eak  and disclose th e 
ch a n g e  o f situation, and if  h e  does not do so, and the

10 oth er p a rty  suffers loss or is prejud iced , h e  h as h is 

rem edy.
N o w , these b ein g  th e  ru les o f la w  th at appear 

to  th e C o u rt to  be so  fa r  im portan t to be noticed, le t  
u s turn  to  th e facts. W h a t w as the representation?
I  w ill read from  th e  testim on y o f M r. B row n , from  

h is cross exam in ation .
[R eadin g:]

‘ ‘Q  T o  w hom  did y o u  first m ake application  to p u r-

ch ase th is  lot?
20 “ A  T h is  p lot I  had  th e  option on?

“ Q  Y e s .
“ A  M r. John H on iss.

“ Q  W here?
“ A  A t  h is house, corn er o f C arteret street and, I 

th in k , L in co ln  avenue.
‘ ‘Q  W h en  w as that?
“ A  Som e tim e in  June.
‘ ‘Q  H o w  lo n g  before th e option  w a s obtained?

‘ ‘A  P erh ap s a  co u p le  o f w eeks.
30 “ Q  Did you tell him for what purpose the property 

was to be used?
‘ ‘A  I  did  not u n til it w a s agreed  to g iv e  u s th e op -

tion, and th en  he said in  an in cid en tal w a y , as 
th o u g h  it w a s none o f h is  business, ‘W h a t do yo u  

propose to  do w ith  th is  prop erty?’
“ Q  D id  yo u  te ll him  w h at p urpose th e p rop erty  w as 

to  be used for?
“ A  I am  try in g  to tell y o u  h o w  it cam e about?
‘ •Q I  w an t an answ er to th at question.

40 “ A  I to ld  him  I  w a s lo o k in g  fo r a m an u fa ctu rin g
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site. H e  asked  m e in an in cid en tal w a y , not th at h e cared  
or it d idn ’ t m ake a n y  difference about th e property.

‘ ‘Q  H e  a sked  yo u  fo r w h a t p urpose the prop erty  w a s 
to be used, and y o u  told  him  it  w a s to be used for a 

m an u fa ctu rin g  site?
“ A  I  told  him  I  w a s lo o k in g  fo r a  m a n u fa ctu rin g  site.
‘ ‘Q  D id  y o u  sa y  to him  a t th at tim e or at som e su b -

sequent tim e th at th e person for w hom  y ou  w ere p u r-

ch asin g w a s abroad?
“ A  Y e s , sir. 10
“ Q  D id  y o u  h a v e  a m an u factu rer w h o w an ted  th is 

property?
“ A  I  did; not th at p ro p erty  p a rtic u la r ly . I  said  th at 

I w as lo o k in g  fo r a m a n u fa ctu rin g  site; th e  p a rty  w as 
a w ay; and I  th o u g h t th at th is m ig h t suit; I had  no a gree-

m ent w ith  him  to b u y.

“ Redirect Exam ination.

“ Q  M r. B row n , w h en  and w h ere  did the con versation  
to w h ich  y o u  h a v e  referred, in w h ich  y o u  told  M r. H o n iss  20 
th at y o u  w ere lo o k in g  for a m an u fa ctu rin g  site, tak e  

place?
“ A  I th in k  it  w as in m y office; I th in k  M r. H on iss 

cam e in, or else I  m et him  on the street.
“ Q  W h en  w as it  w ith  referen ce to  th e  tim e w h en  the 

option w a s executed?
“ A  W h a t do y o u  m ean, th e first option?

“ Q  Y e s .
“ A  W h y , it w as in M r. P en n in g to n ’ s o ffice, w here 

th at w as ex e cu te d . W h e re  I saw  h im  p revio u s to  th at 30 
and w as ta lk in g  ab out it w as at h is h ouse in C arteret 

street.
1 ‘Q  W h ere  did  y o u  ta lk  to him  ab o ut th is  p rop erty  

bein g  w an ted  for a m an u fa ctu rin g  site?
“ A  W e ll, I  am  a litt le  undecided  about that. M y  r e -

collection  o f if  w a s th at it w as w h ils t  M r. P en n in g to n  
w as in th e b a ck  room  d icta tin g  th is first option. I m ay 

be m istaken about th at.
“ Q  W a s  it on the da3r the option w a s execu ted .
“ A  Y e s , sir. A n d  I th in k  M r. H on iss asked  me, 40
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‘ M r. B row n , w h a t are y o u  g o in g  to do w ith  th is p ro -
p erty?’ I  said, ‘I  am  lo o k in g  for a m a n u fa ctu rin g  site. ’
I  th in k  th a t w a s th e tim e, b u t I am  not p ositive  about 
th at, it m ig h t h a v e  been earlier th an  that.

‘ ‘Q  N o w , y o u  g ot an exten sion  o f th is option?
“ A  Y e s , sir.
‘ ‘Q  Did y o u  g e t  th at on the d a y  o f its date?'
“ A  T h e  4th  o f Septem ber? ”
“ Q  Y e s , th at is  th e d a y  o f its  date.

10 “ A  Y e s . M r. H on iss eith er cam e in  m y office or 
I  m et him  on the street, w a s g o in g  to find h im , w hen  
I  to ld  him  th is: th at th e p a rty , th e  m an u fa ctu rer for 
w h om  I  w a n ted  th is prop erty , d id n ’ t w a n t it, but I  had 
another p a rty  w hom  I  th o u g h t w o u ld  ta k e  it i f  I could 
h a ve  the tim e exten d ed  one m onth; he said  all righ t.
I asked  him  if  he could get it exten d ed , and he said  he 
w o u ld  see M r. P enn ington, and he w en t to  M r. P e n n in g -
ton, o r w en t a w a y , and cam e b a ck  sh o rtly  w ith  the 

option signed.
20 “ Q  T h a t  is the extension?

“ A  Y e s , sir.

Recross E xam inxiion.

“ Q  N ow , M r. B row n , w hen  y o u  first w en t to M r. 

H on iss it w a s at h is house?
“ A  Y e s ,- sir.
“ Q  D id  y o u  not sa y  to h im  there th at y o u r  custom er 

for th is  p rop erty  w a n ted  it fo r a fa cto ry  site?
“ A  I  did  not; th ere w as n o th in g  sa id  about it th e  first 

30 tim e I  w en t there, about w h a t I  w an ted  it for. 'y ?
“ Q  D id  y o u  tell him  before-the optioiT w as m ade 'and 

g iv en  th at th e  custom er yo u  desired it fo r w anted it for 

a fa cto ry  site?
“ A  I d id n ’ t sa y  I had a cu stom er for it; I said  I w as 

lo o k in g  fo r a m an u fa ctu rin g  site; and it  w a s before the 
option w as ex ecu ted , b u t w h eth er it w a s in  M r. P en n in g -
to n ’ s office or at h is  h ouse I  ca n ’t rem em ber; th at part I 

ca n ’ t rem em ber.
‘ ‘Q  D id  yo u  at a n y  tim e b e rore you  had  th is  resolution 

40 passed b y  th e c ity  cou n cil in form  him  th at yo u  w an ted  it
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for a n y  different purpose?
“ A  O n th e  3rd or 4th  o f Septem ber— I th in k  it  w as 

th e 4th ; the sam e d a y  th e exten sion  w a s g iv e n — I said  to 
him , ‘T h e  m an u factn rer does not w a n t th is  p rop erty , b u t 
I  h a v e  a n oth er custom er?’

“ Q  D id  y o u  te ll h im  w h at yo u  w an ted  it for?
“ A  N o , sir.

I t  th u s appears from  the testim on y o f M r. B row n  
th at th is  statem ent ab out w a n tin g  it fo r a m an u fa ctu rin g  
site  w a s m ade before and not after th e option w as signed, 10 
and the w itn esses on b e h a lf o f th e defen dan ts agree so 
far, d ifferin g, I  th in k , in th is: th a t M r. H o n iss said  th a t 
th e statem en t m ade b y  M r. B row n  about h is w a n tin g  it  
fo r a m an u fa ctu rin g  site  w a s m ade at h is  h ouse on C a rte-
ret street at the first in terview ; a t a n y  rate, th e y  both  
agree th a t th e statem ent w a s m ade first and th e option 
w as signed afterw ards.

N ow , y o u  m a y  a sk  yo u rse lve s  certain  questions:
W a s th is represen tation false; th at is, w as it u n tru e in 
fact th at M r. B row n  w as lo o k in g  for a  m a n u fa ctu rin g  20 
site; th at he had a m an in  v ie w  w h o  w anted  a lo t for a 
m an u fa ctu rin g  site, w h o  M r. B row n th o u g h t, m ig h t be 
su ited  b y  th is  tra ct o f land? O n th at su b ject yo u  h a ve  no 
direct testim on y e x cep t th e  statem ent o f M r. B row n , w ho 
is not a n y  lo n g er am o n g the liv in g . T h e r e  is no direct 
eviden ce that th at statem ent w as not tru e— no testim on y,
I m ean, o f a n y  o th er w itn ess d isp ro v in g  th at. W a s  it  a 
m aterial rep resen tation  as I  h a ve  defined in th e w ord  “ m a-
teria l” — a represen tation  as to a fea tu re  o f th e  transaction  
su fficien tly  im p ortan t to  m ake it  probable, co n siderin g  30 
the m o tives th at m en act on, th at it  w o u ld  be a statem ent 
in flu en tia l upon th e cou rse th at th e ow n ers w o u ld  pursue?
W a s it  m ade in order to induce th e defen dants to  en ter 
into th e contract? W a s it o p erative  in  effectin g  th at result?

I f  y o u  find a ll th ese p rop osition s in  th e  a ffirm ative, 
y o u  w ill  find for th e defendants; th at is  i f  yo u  
find th at th at statem ent w as fa lse , th at it  w a s m aterial, 
th at it w as m ade for the purpose o f in d u cin g  the 
ow n ers to act, and th at it did  induce them  to act— w as 
operative or in flu en tia l tow ard s th at resu lt —  w h y , 40
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then, y o u  w ill  find for the defendants. B u t if  y o u  find th at 
th e represen tation  w a s an h on est representation, th at 
p a th w a y  to  a  verd ict for th e  defen dants is at once h edged  
up; it is an end to  th at argu m en t, and w e h a ve  to  pu rsu e 
another lin e o f th ou gh t. I f  you  find th at th e  rep resen ta-
tio n  w as honest, th at it  w a s true, w h en  it w a s m ade, and 
m aterial, a n d  m ade before th e  d efen dan ts acted  on th eir  
option b y  g iv in g  a deed, as th e p roof sh o w s th a t it  w a s, 
then  y c u  h a ve  to  in q u ire  w h eth er th e  circu m stan ces 

10 ch a n g ed  in su ch  a w a y  as to  m ake it th e  d u ty  o f M r. 
B row n  to d isclose to th e  o w n ers th e  a lteratio n  o f th e  
circu m stan ces. T h a t  w ill depend upon y o u r  con clu sion  
a s to w h e th e r  th e  ch a n g e  w as a m aterial alteration  in  th e  
situation; and y o u  m ay  test th a t b y  a s k in g  yo u rse lv e s  
w h e th e r  th e  ch an ge, i f  com m un icated  to th e ow ners, 
w o u ld  p rob ab ly  h a v e  been o p erative  on th eir  m in d s to 
in d u ce them  to ta k e  or not to ta k e  a p a rticu lar course 
w ith  referen ce to  th e  con tract th a t th e y  h ad  m ade, 
w h eth er it w a s l ik e ly  to be in flu en tia l, w h eth er it w as 

20 a th in g  th a t th e y  o u g h t to  h a v e  k n o w n . B or it is 
not e v e ry th in g  that o u g h t to  be com m u n icated . 
W h e re  a fa ct is not d isclosed, w h ere  it is  concealed , w h ere  
it  is suppressed, still we h a ve  to a sk  o u rselv es th e q u estion  

w h eth er th e p a rty  w h o  does n o t m ake the com m un ication  
w a s bound, under th e  circum stan ces, in  con scien ce and in 
d u ty , to  m ake a d isclosure; and I  leav e  it to  y o u  
to  .say —  it m ust be le ft to y o u  to sa y  —  w h eth er 
y o u  find th at th e  a lteratio n  in  th e  situ atio n , as-
su m in g  th e  statem en t to h a v e  been o r ig in a lly  p e rfe c tly  

30 tru e, and th a t th e  p roject o f se llin g  to  a m an u fa ctu rer 
h ad  been dropped, and th a t th e  p ro ject o f se llin g  fo r the 
purpose o f an iso lation  h o sp ita l had  been ta k e n  up, 
w h eth er th at a lteratio n  in th e  situ ation , k n o w n  to M r. 
B row n  and u n k n o w n  to th e ow ners, w a s  su ch  th at M r. 
B row n , in  fa irn ess and h o n esty , sh ou ld  h a v e  d isclosed  it 
to  them . T h a t  no su ch  d isclosu re w a s m ade is an adm it-
ted fact in  th e case, and i f  y o u  fin d th a t it  sh ou ld  h ave 
been m ade and th at the fa ilu re  to  m ake it w a s due to a 
frau d u len t in ten tion  to d eceive th e ow ners, th en  yo u r 

ve rd ict should  be for th e  defendants. T h e y  w o u ld  be,40
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under those circum stan ces, exon erated  from  th eir contract 
because o f th e fraud o f th e  other p a rty  to it. I f , how ever, 
y o u  th in k  th at th is  m atter w as n o t a m aterial m atter, or, 
i f  it  w as m aterial, it w as std l not o f sufficient im portan ce 
to m ake it th e d u ty  o f M r. B row n  to d isclose th e situation, 
w h y , then, y o u  w ill find for th e  p lain tiff.

I f  y o u  find for the p lain tiff y o u  w ill a sk  yo u rse lve s 
to w h a t d am ages th e estate  o f M r. B row n  is en titled , for 
the su it is b ro u g h t b y  h is  e x e c u tr ix . I f  y o u  conclude 
that th e  p lain tiff w as deprived  o f the benefit o f h is  b argain  
b y  ,the u n ju stifia b le  refu sa l o f th e defen dan ts to  perform  
th eir contract, then h e is en titled  to  th e  v a lu e  o f h is  bar- 
gain; and th e m easure o f d am ages is th e sum  b y  w h ich  
the m arket v a lu e  a t th at tim e exceeded  th e co n tract price; 
if  it did exceed  it. M arket v a lu e  m eans the p rice  th at 
property w ill  b rin g  betw een  an ow n er w h o  is w illin g , 
not com pelled, to se ll and a p u rch aser w h o is  desirous, 
not com pelled, to b u y . Y o u  h a ve  to  consider th e evid en ce 
in th is case on that su b ject fu rn ish ed  b y  real estate 
agen ts o f exp erien ce  on both sides. Y o u  m ay  also  co n -
sider th e  ev id en ce afforded b y  the official action  o f the 
Board o f H ea lth  and Com m on C o u n cil. Y o u  m a y  use 
y o u r  ow n good  ju d g m en t, and if  y o u  find th at th e  m arket 
v a lu e  at th at tim e exceeded  th e co n tract price o f $12,500, 
w h y , then, th e  ex cess m easures th e p la in tiff’ s r ig h t  to  a 
verd ict. O n th e  oth er hand, if  y o u  find th a t th e m arket 
v a lu e  at th at tim e did not excee d  $12,500, th e con tract 
had no p ecu n iary  va lu e, and th e p la in tiff is  en titled  to 
n oth in g but th e return  o f the $25, w h ich  he p aid , w ith  
interest from  th e date o f the paym en t, w h en ev er th a t 
w as; I do not rem em ber. W h en  w as it? T h e  9th  d a y  o f 
June, 1901; is th at it?

I have been requested by the learned counsel on 
both sides to charge certain propositions. I have here 
eleven requests presented by the counsel for the plaintiff, 
of which I deny the first, second, third and sixth and 
eleventh. The fourth request I charge, leaving off a few 
words of the end:

“ T h a t  the notification  to B row n th at th e p rop erty  
described in th e  option w o u ld  not be co n veyed  to  him
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b ecau se o f its  in ten ded  use for an isolation  hospital, 
relieved  h im  from  the n ecessity  o f  ten d erin g  th e  p u r-
chase p rice .”

That I have already stated.
The fifth request I charge, leaving out the words 

“ and inadequate” , toward the end:
“ T h a t the fact th at H on iss w a s a m arried  m an at 

th e tim e th e option  w a s g iv e n  and w h en  th e  deed w as 
dem anded and th e con sideration  m on ey tendered, and 

10 th at H on iss’s w ife  had  not joine'd in th e option, did not 
ex cu se  th e  d efen dants in th is  su it from  m a k in g  th e con -
veya n ce, the basis o f the refu sa l to co n v ey  b ein g  for 
an oth er reason. ”

I  ch a rg e  the .seventh proposition. I  th in k  I h ave 
a lrea d y  ch a rg ed  it.

“ T h a t th e m easure o f dam ages in th is  su it, if  the 
refu sa l to co n v ey  w as not for adequate reason is th e v a lu e  
to  B row n  o f th e b a rga in  contain ed  in th e  option, and th at 
su ch  va lu e  is the d ifference betw een the option  price o f 

20 $12,500 and th e  m arket va lu e  o f th e prem ises described
in th e  option” — provided, o f course, th at the m arket 
v a lu e  exceeded  the option price.

I th in k  I h a v e  a lre a d y  ch a rg ed  ti e e ig h th  prop- 
osit on. I ch a rg e  it, m a k in g  som e alteration  in the 
lan gu age:

T h a t in a sce rta in in g  the m arket v a lu e  o f th e pre-
m ises described in th e option, th e ju r y  m ay consider the 
o fficia l action o f the B oard  o f H e a lth  and th e Com m on 

C o u n cil.
30 T h e  learned counsel for th e defen dan ts h a v e  p re-

sented to m e som e propositions, w h ich  I  h a v e  num bered 
from  one to  eigh t. I ch a rg e  th e first proposition:

“ I f  B row n  obtained th e option o r th e extension 
o f it b y  a false representation, w h ich  w as re lied  upon b y  
H oniss, as to  w h a t he proposed to use th e  p rop erty  for, 
th e  p lain tiff can  o n ly  reco ver the $25 w h ich  w as paid 
dow n, w ith  in terest from  the date o f p a y m e n t.”

I ch a rg e  that, w ith  the addition th at i f  he obtained 
th e option  b y  fa lse  represen tation , inten ded to induce 

40 action on th e part o f th e defen dants, and it w a s relied  on
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fo r th a t purpose and effectu al for th a t purpose.
The second proposition I charge:
“ T h a t  if  there w as no m isrepresen tation  on th e  

part o f  B row n , then th e p lain tiff is  en titled  to reco ver as 
dam ages th e d ifference b etw een  th e con tract price and the 
m arket va lu e  a t th at tim e .”

The third proposition is the first sentence of this 
paragraph, and I charge it:

“ I f  th e con tract p rice  w a s eq u al to the m arket 
va lu e, then th e p la in tiff can o n ly  reco ver th e $25 paid 10 
d ow n .”

T h e  rest o f th at paragrap h , w h ich  I  h a ve  m arked  
N o. 4, I  deny.

T h e  fifth  proposition I den y excep t as I  h a ve  
ch arged . T h e  s ix th  I  d en y  excep t as I  h a ve  ch arged , 
and also  th e seven th.

T h e  e ig h th  prop osition  I th in k  I  h a v e  charged .
I h a ve  no objection  to c h a rg in g  it aga in , perhaps w ith  
som e ch a n g e o f p h raseo lo g y:

“ I f  B ro w n ’s o rig in a l statem ent w a s tru e, a fter  2o 
he ch an g ed  h is p u rp ose he w as bound to  n o tify  th e 
defendants, i f  the ch an ge w as m aterial, and not h a v in g  
done so, the defen dants w ere no lo n ger bound b y  the 
a g re e m e n t.”

I say if the change was material in such a sense 
and to such an extent that the natural, ordinary, reason-
able consequence of the alteration would, if known to 
the owners, have affected their action in such a way that 
they would not have made the engagement into which 
they entered. ,0

This disposes of the requests.
I  am  requested  to  ch a rg e  and I  do te ll y o u  th at if  

yo u  find fo r the p la in tiff— th at is, i f  y o u  find th a t th e 
m arket v a lu e  exceed ed  the option p rice— y o u  w ill g iv e  
interest on th e sum  w h ich  y o u  determ ine to be th at ex ce ss  
from  th e 17th  d ay  o f O ctober, 1901. Y o u  w ill in form  
find for the p lain tiffs  in a n y  event, because i f  y o u  find 
again st th e p lain tiff on th e su b ject o f m arket price on the 
m erits o f the case, y o u  m ust still find a verd ict for th e 
p lain tiff fo r $25 w ith  in terest from  th e 9th o f June. 40
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M r. TenEyck. That was tendered before the suit 
was brought, so that would eliminate the interest.

The Second Juror. D o I  understand, y o u r  H on or, 
i f  w e find for th e p la in tiff th at w e are to sa y  th a t w e 

add in terest to it?-

The Court. Add interest to it.

The Juror. F o r  that num ber o f years, from  the
time that the contract was not fulfilled up to now? 

io
The Court. Y e s , if  y o u  find th at th ere w as a b a r-

g a in  and th at there w a s a fa ilu re  o f th e  contract, then  
yo u  g iv e  in terest from  the 17th  o f O ctober, 1901.

The Juror. U n til th e present time?

The Court. U n til the present tim e.

[The jury retires.]

M r. TenEyck. I desire to excep t to th e ch a rg e  of 
2C th e C o u rt to th is effect: T h a t  th ere w as no necessity

o f tender because th e defen dan ts had  before th at 

refu sed  to m ake a deed.

E x ce p tio n  allow ed; let it be sealed, and it is sealed 

accord in gly .
F R E D E R I C  A D A M S , (E . S .)

Circuit Court Judge.

M r. TenEyck. I  desire also to excep t to the 
ch a rg e  o f y o u r  H on or to th e  effect th at th e resolution  
should  be considered as ev id en ce o f th e m arket va lu e.

The Court. Y e s .  I  did  not use those e x a c t  w ords; 

I  said  the official action o f th e B oard o f H ealth .

M r. TenEyck. Y e s , sir; w h atever action  w a s taken  

b y  th e city . T h a t  appears in  th e  ch a rg e .

The Court. Y e s .

M r. Coult. W e  w an t to excep t to it both w ays.
40 It  w a s excep ted  to  in th e  evidence, b u t it w a s adm it-
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ted, on th e gro u n d  th at it w as not proved. W e  w a n t 
to excep t to  it now  on th e  g ro u n d  th a t it is  not com  ~ 
petent testim on y fo r the purpose o f p ro v in g  m arket 
va lu e.

E x ce p tio n  allow ed; let it be sealed, and it is sealed 
a cco rd in gly .

F R E D E R I C  A D A M S , (L. S .)
Circuit Court Judge.

io
De f e nd a nt s ’ r e q ue s t s  a nd  e x c e pt io ns

( i  ) I f  B row n  obtained th e option or th e exten sion  
o f it b y  a fa lse  represen tation , w h ich  w a s relied  upon 
b y  H on iss, as to  w h at he proposed to  use th e p ro -
p erty  for, th e p lain tiff can o n ly  reco ver th e $25 w h ich  
w a s paid  dow n, w ith  in terest from  date o f paym en t.

( Charged. )

(2 ) I f  th ete  w as no m isrepresen tation  on th e part
• 20

o f B row n, then th e p lain tiff is entitled  to  recover as 
d am ages th e d ifferen ce betw een th e contract price 
and thte m arket va lu e  at that tim e.

( Charged.)

(3) I f  the co n tract price w a s equ al to th e m arket 
va lu e, then th e p lain tiff can o n ly  reco ver th e $25 paid 
down.

( Charged.)
30

(4) In  a rr iv in g  at th e m arket v a lu e  o f th e  p rop -
erty , th e  am ount w h ich  th e c ity , th ro u g h  th e Board 
o f H ea lth , proposed to p a y  fo r it fo r th e  special 
propose o f an isolation  h ospital cann ot be considered.
T h e  o n ly  eviden ce in th e case o f th e  m ark et v a lu e  o f 
the p rop erty  is  th e testim on y o f th e  real estate exp erts 
produced-by both sides.

(Denied.)

D efen d an ts’ counsel p ra y  an excep tio n  to  the re- 40
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fu sa l o f th e  C o u rt to  ch a rg e  as requested.
E x ce p tio n  allow ed; let it be sealed, and it  is sealed 

a cco rd in g ly .
F R E D E R I C  A D A M S , (E . S .)

Circuit Court Judge.

(5) T h e  am oun t w h ich  th e c ity , th ro u g h  the 
Board o f H ealth , proposed to p a y  fo r th e p rop erty  
caunot be tak e n  into con sideration  as an elem ent of 
dam age, on the gro u n d  th at th ere w a s a re -sa le  to 
th e c ity  fo r th is  am ount, as H on iss w a s n ever in -
form ed th at there w a s a n y  su ch  re -sa le  or th at B row n  
proposed to  sell it to  the c ity  fo r  th at purpose.

(.Denied ezcept as charged. )

D e fen d a n ts’ counsel p ra y  an excep tion  to  th e re-
fu sa l o f th e C o u rt to ch a rg e  sp ecifica lly  as requested.

E x cep tio n  allow ed ; let it be sealed, and it is sealed 

acco rd in g ly .
20 F R E D E R I C  A D A M S , (E . S .)

Circuit Court Judge.

(6) T h e  m ere proposition o f th e  c ity  to  b u y  the 
prop erty fo r $17,500 cann ot be considered b}r the 
ju r y , on the gro u n d  th at it show ed a re-sa le . I t  did 
not am ount to a sale, and is no ev id en ce  either of 

m ark et v a lu e  or o f a re-sa le .

( Denied ezcept as charged. )

D efendants’ counsel p ra y  an excep tio n  to the re-
fu sal o f th e C o u rt to ch a rg e  sp ecifica lly  as requested.

E x c e p tio n  a llo w ed ; le t  it  be sealed , and it is 

sealed  a cco rd in g ly .
F R E D E R I C  A D A M S , ( E .S . )

Circuit Court Judge.

(7) If the jury believe that at the time Honiss
40 gave the option, Brown represented that it was to be
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used for m an u fa ctu rin g  purposes, and B row n after-
w ard  ch an g ed  h is purpose and proposed to use it  for 
a m a te ria lly  d ifferent purposie, it  w a s h is d u ty  to 
com m un icate su ch  ch a n g e  to H onniss, and h is fa ilu re  
to do so ab so lved  H on iss from  a ll o b ligatio n  to 
execu te  a deed in p u rsu an ce o f the option; B row n 
w a s th ere a fter  en titled  o n ly  to a return  o f the $25 
paid  w ith  in terest.

(.Denied except as charged. ) 10

D efen d an ts’ cou n sel p ra y  an excep tio n  to th e re-
fu sa l o f the C o u rt to ch a rg e  sp ecifica lly  as req u ested .

E x ce p tio n  allow ed; let it be sealed, and it is sealed 
a cco rd in g ly .

F R E D E R I C  A D A M S , ( L .  S .)
Circuit Court J u d g e.

(8 ) I f  B ro w n ’s o rig in a l statem ent w as true, a fter 2Q 
he ch an ged  h is  purpose he w as bound to  n o tify  th e 
defen dants, i f  th e ch a n g e  w a s  m aterial, and not 
h a v in g  done so, th e defen dants w ere  no lo n g e r  bound 
b y  the agreem en t.

(.Denied except as charged. )

D e fen d a n ts’ cou n sel p ra y  an ex ce p tio n  to  th e  re-
fu sa l o f  th e  C o u rt to ch a rg e  sp ecifica lly  as requested.

E x c e p tio n  allow ed; let it be sealed, and it is sealed 
acco rd in g ly .

F R E D E R I C  A D A M S , (E. S .)  .
Circiiit Court Jtidge.

40



f l e w  J e r s e y  C o u r t  of  E r r o r s  a n d  A p p e a l s

IO

Ca r e e ne  K . Br o w n , E x e c u tr ix , o f 
W ie e ia m H . Br o w n , deceased, 

Plaintiff, Defendant in Error

us.

Jo h n  H o nis s , et al.
Defendants, Plaintiffs in Error

On Error to E ssex  
Circuit Court

A S S I G N M E N T  O F  E R R O R S

A fterw a rd s, th at is-to  say, on th e T w e n tie th  d a y  of 
20 A p ril, 1905, b efore  th e N e w  Jersey  C o u rt o f E rro rs  and 

A p p e a ls  in th e last resort in a ll cau ses com e th e said John 
H o n iss and A n n a  P. R a n n ey , b y  C ou lt, H o w e ll and 
T e n E y c k , th eir attorn eys, and sa y  th at in  the record and 
proceed in gs aforesaid , and a lso  in  g iv in g  th e ju d g m en t 
aforesaid , and also in th e m atters contain ed  and recited  
in th e said  b ill  o f excep tio n s there is m an ifest error in 

th is , to w it:

( 1 )  B ecau se b y  th e  record and p roceed in gs aforesaid 

it  appears th at the Justice at th e tria l o f th e said cause
3 ° adm itted  in eviden ce, aga in st the objection  o f th e d efen -

d an ts, w ith o u t prop er p roo f thereof, th e  o rig in a l option 
dated  J u ly  9, 1901, and exten sion  thereof, g iv e n  b y  th ed e- 
fen dan ts to W illia m  H . B row n  ( E x h ib its  P. 2. and P. 3 *)

(2 )  B ecause th e said Ju stice  at th e said  tria l aforesaid 
adm itted  testim on y b y  W illia m  H . B row n , on b eh a lf o f 
the plain tiff, to  p ro v e  an a lleg ed  option and agreem ent 
for sale, and th e  price th ereof, to D r. H erold, fo r the sale 

o f the lan d  covered  b y  th e o rig in a l option.

(3) B ecause th e said Ju stice  at th e said tria l aforesaid40
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adm itted testim on y g iv en  b y  W illia m  H . B row n , in rela-
tion to  an a lleg ed  sale to th e  C ity  o f N e w a rk  o f the p rop-
e rty  covered b y  the option g iv e n  to him .

(4 ) B ecau se th e said Justice at the said  tria l im proper-
ly  adm itted  testim on y b y  W illia m  H . B row n  as to w h y  
the p rop erty  in  question  w as not co n veyed  to th e  C ity  o f 
N e w a rk .

(5) B ecause th e said Ju stice  at the said  tria l aforesaid
adm itted in ev id en ce  th e resolution  o f the Com m on C o u n cil 10
o f th e C ity  o f N e w a rk  passed Septem ber 12, 1901, and a p -
proved Septem ber 13, 1901, w h ich  reso lution  ap p rop ria-
ted $ 17,500 to  W illia m  H . B row n  fo r p u rch ase o f the lan d, 
covered b y  the option, for an Isolation  H osp ita l.

(6) B ecau se the said Ju stice  adm itted  testim on y b y  
W illia m  H . B row n to th e effect th at he w a s told  b y  S a m -
uel H . P en n in gto n  th at th e  defen dan ts had  a bond o f in -
d em n ity  a g a in st p ecu n iary  loss.

( 7 )  B ecause th e said Ju stice  at th e said tria l as afore- 20 
said adm itted  in evid en ce a reso lution  of th e Com m on 
C ou n cil o f N e w a rk , passed  N o vem b er 7th, 1901, rescin d-
in g  th e resolution  o f th e sam e bodj^ passed Septem ber 12,
1901, a p p rop riatin g  $ 17,500 to  W illia m  H . B row n fo r th e  
p u rch ase o f land fo r an Iso la tio n  H osp ita l.

(8 ) B ecau se th e  said Ju stice  at th e said  tria l as a fo re -
said adm itted th e  eviden ce o f th e  w itn ess P en n in gton  on 
h is re-d irect exa m in atio n , as to w h a t he had  said  to  M r. 
B row n, at th e tim e o f th e ten der to  h im  b y  M r. B row n 
and M r. H a rd in  of the p u rch ase m on ey in p u rsu an ce of 
the option  and th e exten sio n  thereof.

(9) B ecau se th e said Ju stice  at th e said  tr ia l as a fo re-
said perm itted th e w itn ess H erm an  H . C . H erold  to testi-
fy  as to w hen  h e first d isclosed  to W illia m  H . B row n  th e 
purpose for w h ich  he desired to  use th e  prop erty  in q u es-
tion.

(1 0 )  B ecau se th e said Justice at th e said  tria l as a fo re-
said adm itted  in evid en ce th e  m inutes o f a m eetin g o f th e 40
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Board of Health of the City of Newark, held on May i 7 
1900.

( 1 1 )  B ecause th e  said Ju stice  at th e said  t r ia la s  a fo re-
said adm itted in  ev id en ce  a reso lu tion  o f th e  said B oard  o f 
H ea lth  o f th e C ity  o f N e w a r k , passed on M a y  17, 1900.

(1 2 )  B ecau se th e said Justice at th e said tr ia l as a fo re-
said  refused, at the close of th e  p la in tiff’ s case to str ik e
out the resolution and minutes of the Board of Health of

ro th e C ity  o f N e w a rk , and th e  reso lution  o f th e  Com m on 
C o u n cil o f the said C ity , and testim on y re la tin g  thereto.

( 1 3 )  B ecau se the said  Justice at th e said tr ia l as a fo re-
said  adm itted  th e reso lution  o f th e  Com m on C o u n cil o f th e 
C ity  o f N e w a rk , p u rp o rtin g  to  appropriate $17,500 fo r th e 

p u rch ase o f the lan d, m entioned in th e  option  g iv e n  to 
W illia m  H . B row n , for an Isolation  H o sp ita l, as eviden ce 

o f th e m a rk e t v a lu e  o f su ch  land.

(14 ) B ecau se  th e  said Ju stice  at the said  tr ia l as a fo re-
said refused  to a llo w  th e defendant H o n iss to  state w h y  he

20 a sked  W illia m  H . B row n  w h a t he w a s g o in g  to  do w ith  

the p rop erty  h e w a s ta k in g  th e option on.

( 1 5 )  B ecause th e  said Justice at th e  said tria l as a fo re-
said  refu sed  to a llo w  defen dant H o n iss to  state w h eth er 
h e  re lie d  on th e rep resen tation  m ade b y  W illia m  H . 
B row n as to th e  u se o f th e p rop erty  covered  b y  th e  option.

(16 ) B ecau se th e said Justice at th e  said  tria l refu sed  
to ’ a llo w  defen dant H on iss to  state w h eth er he w o u ld  h a ve  
g iv en  an option to W illia m  H . B row n  if  h e  had  been told

30 or b elieved  th at th e  lan d  w as to be used fo r th e purpose 

o f an Isolation  H osp ita l.

( 1 7 )  B ecause th e said Ju stice  at the said tria l perm itted  
p la in tiff to  introd u ce in  reb u tta l testim on y b y  H erm an  H . 
C . H ero ld  as to th e  relation  betw een h im self and M r. 
B row n  d u rin g  the n egotiation  fo r  the p u rch ase  o f th e  land 

in  W oodside.

(1 8 )  B ecause th e  said  Ju stice  at th e said  tria l perm it-
ted th e p lain tiff to  in trod u ce in  re b u tta l testim on y of

40 H erm an  H . C . H ero ld  as to  w h eth er the option w as ob-
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tained for the B o ard  o f H ealth .

(19 ) B ecause th e said Justice a t th e  said  tr ia l as a fo re-
said directed  the ju r y  to  add in terest to  th e  am ou n t of 
th eir  ve rd ict from  th e  17 th  d a y  o f O cto b er, 1901.

(20) B ecause th e said  Justice at the said  tria l ch arged
the ju r y  th at th e eviden ce afforded b y  th e  official action  o f 
th e B oard o f H e a lth  and  Com m on C o u n cil m ig h t be con -
sidered b y  them  in ascertain in g  th e  m ark et v a lu e  o f the 
p rop erty  m entioned in th e option. IO

(2 1 )  B ecau se th e said  Justice at th e  sa id  tria l as a fo re-
said refu sed  to ch a rg e  th e ju r y , at th e defen dan ts’ re-
quest, as fo llow s: “  In  a rr iv in g  at th e  m arket v a lu e  o f the 
p rop erty  th e  am ount w h ich  the C ity , th ro u g h  the Board 
o f H ealth , proposed to p a y  fo r it fo r th e sp ecial purpose 
of an Iso latio n  H o sp ita l can n ot be considered. T h e  o n ly  
eviden ce in  th e  case o f th e m a rk et va lu e  o f th e  prop erty  is 
th e testim on y o f real estate ex p erts  produced  b y  both 
s id es .”

(22) B ecause th e said Ju stice  at the said  t r ia la s  afore- 20 
said refused, at th e req u est o f th e defen dan ts’ , to  ch a rg e
the ju r y  as fo llow s: “ T h e  am ount w h ich  th e  C ity , th ro u gh  
the B oard o f H ealth , proposed to p a y  fo r th e p ro p erty  
cannot be taken  into  consideration  as an e lem en t of 
d am age, on th e  g ro u n d  th at th ere w a s a re-sale  to  the 
C ity  fo r  th is  am ount, as H on iss w a s n e ver inform ed th at 
there w a s a n y  su ch  re-sale or th a t B row n  proposed to sell 
it to th e  C ity  fo r th at p u rp o se .”

(2 3 ) B ecau se th e said Justice at th e said  tr ia l as afore- 
said  refused to ch a rg e  th e ju r y , at th e d efen dan ts’ request, 
as fo llow s: ‘ ‘T h e  m ere proposition o f the C ity  to b u y  the 
p ro p e ity  for $17,500 cann ot be considered b y  th e ju r y  on 
the grou n d  th at it show ed a re-sale. I t  did  not am ou n t 
to a re-sale, and is  no evid en ce e ith er o f m a rk et v a lu e  or 
o f a re-sale.

(2 4 ) B ecau se the said Ju stice  at th e sa id  tria l as afore-
said refused  to ch a rg e  the ju r y , at th e request o f th e  d e -
fendants, as fo llow s: ‘ ‘I f  th e ju r y  b elieve  that at th e tim e 
H o n iss g a v e  the option B row n  represented th at it  w a s to  40
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be used for m a n u fa ctu rin g  pu rp oses, and B row n  after-
w a rd s ch an g ed  h is p urpose and proposed to use it fo r a 
m ateria lly  d ifferen t pu rp ose' it w as h is  d u ty  to co m m u n i-
cate h is ch a n g e to  H on iss, and h is  fa ilu re  to do so ab so l-
ved  H on iss from  all o b ligatio n  to e x ecu te  a deed in p u r-
suance o f th e  bond. B row n  w as, therefore, en titled  o n ly  

to the retu rn  o f th e $25 paid, w ith  in te re st.”

(2 5 ) B ecause th e said Justice at th e said  tr ia l as a fo re-
said refused to  ch a rg e  th e ju r y , at the th e defen dan ts’ re-
q u est, as fo llow s: “ I f  B ro w n ’ s o rig in a l statem en t w as 
true, a fte r  he ch an ged  h is  purpose he w a s bound to noti-
fy  th e  defen dan t if  th e ch a n g e  w as m aterial, and not h a v -
in g  done so the d efen dan ts w ere no lo n ger bound b y  th e 

agreem en t.”
A n d  the said  John H on iss and A n n a  P. R a n n e y  

p ra y  th at th e  ju d g em en t aforesaid  m ay be reversed  and 
nulled  and togeth er be h eld  as n o th in g , and th at th ey  
m a y  be restored  to a ll th in g s  w h ich  th ey  h a ve  lo st b y  the 

action  o f the said ju d gem en t, etc.

. C O U R T , H O W E L L  &  T E N  E Y C K ,

A  ttorneys for and o f  Counsel 

with P la in tiff in Error.

(Com m on join der in error filed)

40



EXHIBITS

E X H I B I T  P. 2.

Th is  is  t o  c e r t if y  th at John H on iss and A n n a  P . 
R an n ey, ow n ers o f the prem ises h erein after described, in 
consideration  o f th e p aym en t o f tw en ty -fiv e  d ollars, do 10 
h ereb y g iv e  and g ra n t to W illia m  H . B row n , o f 78 F o u rth  
aven ue, N e w a rk , N . J , agen t, th e option to  p u rch ase 
the certain  tract o f lan d in  said C ity  o f N e w a rk , bounded 
b y Mt. P rosp ect aven ue, S y lv a n  aven ue, Sum m er aven ue 
and Secon d R iver, fo r  the sum  o f tw e lv e  th ou san d  five 
hutldred dollars, said  option  to  e x p ire  on the first d a y  of 
N ovem b er n e x t. A n y  o th er person a p p ly in g  to p u rchase 
said prem ises d u rin g  the con tin u an ce o f said  option sh all 
be referred  to said W illia m  H . B row n, w h o  agrees on h is 
part to use h is  best en deavors to effectuate a sale  thereof. 20 
A n d  th e said parties first ab o ve nam ed a gree  on th e ir  p art 
to e x e cu te  a ll n ecessary  deed or deeds o f co n v eyan ce  u p -
on a sale n ego tia ted  in  p u rsu an ce  o f th e prem ises unto 
said W illia m  H . B row n or su ch  p a rty  or parties as he 
sh a ll nam e.

D ated  N e w a rk , N . J. , J u ly  9th, 1901.

J O H N  H O N I S S ,

A N N A  P . R A N N E Y ,  3©

P e r S .  H . P E N N I N G T O N , h er A t t ’y .

E X H I B I T  P . 3.

Th is  is  to  c e r t if y  th a t the option to p u rchase land on 
S y lv a n  aven u e g iv e n  to W illia m  H . B row n b y  John 
H on iss and A n n a  P. R a n n ey  is ex ten d ed  from  the first 
d ay o f N o vem b er n e x t to th e first d ay  o f D ecem ber n e x t, 
said option h a v in g  been g iv e n  b y  w ritin g  dated N e w a rk , 40
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N . J ., J u ly  9th, 1901.

D ated  N e w a rk , N . J., Sep t. 4th , 1901.

J O H N  H O N I S S ,

A N N A  P. R A N N E Y

per S. H . P E N N I N G T O N , her a tt ’y .

E X H I B I T  P. 4.
10

J o h n H o n iss  and A n n a  P. R an n ey, and S. H . P en n in gto n , 

her A t t ’y.
Y o u  are h ereb y  notified th a t I dem and im m ediate c o n -

v e y a n c e  to  m e o f th e tract o f lan d  in th e C ity  o f N e w a rk , 
C o u n ty  o f E s s e x  an d  S ta te  o f N e w  Jersey , bounded  b y  
M t. P rosp ect a ven u e, S y lv a n  aven ue, Su m m er aven u e and 
Second R iv e r  in  accordance w ith  th e  term s o f th e  option 
g iv e n  m e u n d er date o f J u ly  9th, 1901, and I  h erew ith  
tender y o u  th e  sum  o f tw e lv e  th ou san d, five  hundred  

20 d ollars th e price fo r su ch  co n veyan ce  nam ed in  said  op -

tion .

D ated  O ctober 17th , 1901.

W I E E I A M  H . B R O W N

E X H I B I T  P. 5.

30
Mr . W m. H . Br o w n ,

N e w a r k , June 29th, 1901.

D ear S ir:

T h e  p a rty  is  out o f tow n  so I  ca n ’ t g iv e  yo u  a n y  
an sw er w h a t w e w ill  do before som etim e n e x t  w e ek  w ill 
let yo u  kn o w  so yo u  can com e and see m e som e noon or 

even in g.

40

V e r y  R e s ’y  Y o u r s ,

J O H N  H O N I S S
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A   A f t e r i t d e v el o p e d t h a t t h i s p r o p e r t y w a s i n t e n d e d 

t o b e p u r c h a s e d f o r t h e u s e s o f a n i s ol a ti o n h o s p i t al t h e r e 

w e r e s e v e r a l i n t e r v i e w s b e t w e e n M r. B r o w n a n d m y s elf.

I t h i n k i t w a s o n t h e s e c o n d i n t e r vi e w , o r p e r h a p s t h e 

t h i r d, w h e n j u s t a s h e w a s l e a v i n g m y o ffi c e h e s ai d, “ I 

d e m a n d a d e e d. ”  I r e p li e d t o h i m , t a k i n g a r o ll o f b ill s 

o u t o f m y p o c k e t, $ 2 5 i n l e g a l t e n d e r, “ I f y o u r e g a r d t h i s 

a s a s al e u n d e r t h i s o p ti o n, I t e n d e r y o u b a c k y o u r $ 2 5, ”  

a n d I s u i t e d t h e a c ti o n t o. t h e w o r d a n d h el d t h e m o n e y 

o u t t o h i m  ; a n d h e r e p li e d, “ I w ill n o t a c c e p t i t. ”  1 0

Q  D i d h e s e e y o u a g a i n a b o u t t h e m a t t e r ?

A   I t h i n k h e d i d ;  I c a n’t s a y h o w  m a n y i n t e r v i e w s, 

b u t t h e r e w e r e q u i t e a n u m b e r o f i n t e r vi e w s.

Q  D i d h e e v e r o ff e r y o u t h e a m o u n t o f m o n e y n a m e d 

i n t h e o p ti o n, $ 1 7, 5 0 0 ?

A   H e di d. .  .

Q  O r $ 1 2, 5 0 0 ?

A   H e d i d ; h e c a m e t o m y o ffi c e i n c o m p a n y w i t h M r. 

H a r d i n , a n d a w ri t t e n m e m o r a n d u m  w a s m a d e o f t h a t 

t e n d e r, w h i c h I t h i n k M r. ■, H a r di n, p r o b a b l y h a s. 2 o

Q  I s h o w y o u a p a p e r a d d r e s s e d t o J o h n H o n i s s a n d 

A n n a P. R a n n e y a n d S. H . P e n n i n g t o n, h e r a t t o r n e y, 

d a t e d O c t o b e r 1 7, 1 9 0 1 ( s h o w n t o w i t n e s s ).  H a v e y o u 

s e e n t h a t p a p e r b e f o r e ?

A   I s a w  i t h e r e o n t h e o c c a si o n o f t h e f o f m e r t ri a l.

A  p a p e r w a s s e r v e d u p o n m e m a k i n g a d e m a n d a n d 

t e n d e r ; w h e t h e r t h i s i s a n e x a c t c o p y o f i t o r n o t, I 

c o u l d n’t s a y.  I h a v e n o t b e e n r e q u e s t e d t o p r o d u c e t h e 

o r i g i n a l ; I t h i n k I h a v e t h e - o ri g i n a l a t m y offi c e.  B u t 

I p r e s u m e t h a t i s a c o p y. -  3 o

Q  W a s t h e r e q u e s t f o r a d e e d c o m pli e d * w i t h, t h e 

r e q u e s t m a d e o n t h i s o c c a si o n, o n O c t o b e r 1 7, 1 9 0 1 ?

A   I h a v e n’ t r e a d t h a t p a p e r t o r e f r e s h m y m e m o r y a s 

t o w h a t i s c o n t a i n e d i n i t, M r. H a r d i n , w h e t h e r i t c o n -

t ai n s a d e m a n d f o r a d e e d o r n o t ; I d o n o t k n o w .

Q  I o n l y w a n t t o fi x t h e d a t e.

A   I d e m a n d  i m m e d i a t e c o n v e y a n c e, ”  t h i s p a p e r 

s t a t e s, “ t o m e o f t h e t r a c t o f l a n d i n t h e C i t y o f N e w a r k , 

C o u n t y o f K s s e x a n d S t a t e o f N e w  J e r s e y, b o u n d e d,’ ’

& c .,  i n a c c o r d a n c e w i t h t h e t e r m s o f t h e o p ti o n g i v e n   4 0
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m e under d a te  o f J u ly  9th, 1901, and I h erew ith  tender 
yo u  th e sum  o f .tw elve thousan d  five hundred dollars, the 
price fo r su ch  co n v ey an ce  nam ed in said option. D ated 
O ctober 17, 19 0 1.”

Q  D o yo u  reca ll th e $12,500 b ein g  tendered on th a t 
o ccasio n ?

A  I  do; it  w as tendered in b ills , le g a l tender, m on ey ; 
the m oney w a s counted there in m y presence.

Q  W a s the request for a co n veyan ce  com plied  w ith  ?

10 M r. Coult. N o w , if  th at is  a request for a c o n v e y -
ance—

j_;: . ; :Li- ■ '7 . , ■ /. ., / - '  •- \  . C > . S

The Court. It  seem s to  be. a .1 j

[T h é  paper referred  to is  handed tô d efen dan t’s 

cou n sel.]
A  I  k n o w  o f no co n v eyan ce  h a v in g  been m ade.' I 

had  no p ow er-of-attorn ey to  e x ecu te  su ch  a paper. ^
Q  D o yo u  recall h a v in g  had  a n y  conversations w ith  

M r. B ro w n  ab out th e w illin gn ess o f M r. H on iss and M rs. 
20 R a n n ey  to m ake the co n v eyan ce  called  for b y  th is option  ?'

M r. Coult. O ne m om ent. T h ç re  is no attem pt to 
sh ow  th at th e  present w itn ess had a n y  a u th o rity  to 
m ake a n y  con veyan ce. I su ggest, therefore, th a t the 
question  under the circu m stan ces is im proper.

M r. Hardin. I  w ill  w ith d ra w  the. w itness, then, 
tem p ora rily , and g o  on w ith  M r. B row n ’ s evidence. 

I t  w ill then develop.
[T h e  w itn ess is directed to stand aside fo r  the 

30 present.]

M r. Hardin. I w ill n o w  offer in  evid en ce the. « /l
o rig in a l option, dated  J u ly  9th, 1901, referred to  b y  
M r. P enn ington, and th e exten sion  o f th at option.

M r. Ten Eyck. W e  o b ject to  th e adm ission  o f these 
papers on th e g ro u n d  that th e jr h a v e  not. been 
p ro p erly  p ro v e d ; th e sig n a tu res and th e  r ig h t to 
bind these p arties h ave  not been sufficien tly  proved 
b y  M r. P enn ington. T h e re  is no  eviden ce th at he 

40 had  a n y  a u th o rity  in w ritin g  in order to bind the
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parties w h o w ere the ow ners o f the land* M r. H on iss 
and M rs. R an n ey.

The Court. John H o n iss sign ed  him self.

M r. TenEyck. A s  to  h is sign ature, I suppose, it 
m ay  be considered to be sufficiently  proved, b u t not 
as to M rs. R an n ey.

The Court. Y o u r  o b jection  is confined to M rs. 
R an n ey  ?

io
M r. TenEyck. Y e s , sir.

The Court. Y o u  sa y  th e testim on y o f M r. P e n -
n in gton  does not sh ow  sufficient au th o rity  to bind 
her ?

M r. TenEyck. Y e s , sir.

The Court. [After discussion. ] I will receive the 
papers subject to the objection of counsel.

D efen d an t’s counsel p ra y  an excep tio n  to th is 
ru lin g  o f th e C ourt. 20

E x ce p tio n  a llo w e d ; let it be sealed, and it is sealed 
a cco rd in gly .

F R E D E R I C  A D A M S , (E . S .)
C ircuit Court Judge.

[T h e  papers referred  to as th e o rig in a l option and 
the exten sion  o f th e option are m arked  resp ective ly  
E x . P2 and E x . P 3 .]

M r. Hardin. I  w il l  n o w  con tin u e to read M r. 30 
B row n ’ s evidence on the form er tria l. [R ea d in g:]

“ Q  W h ere  w a s th at paper signed, M r. B ro w n — the 
o rig in al option ?”

T h a t w ou ld  be E x . P 2, as n o w  m arked.
[R e a d in g : ]

“ A  A t  M r. P en n in gto n ’s office.
“ Q  W a s M r. H on iss there at th e tim e ?
“ A  Y e s , sir.

“ Q  D id  y o u  p a y  th e $25 at th at tim e ?
“ A  I did; yes, sir. 40
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“Q To whom did you give it?
“A To Mr. Pennington or to Mr. Honiss; I forget 

which; Mr. Pennington, I think.
“Q They were both there ?
“A They were both there. I think I handed it to 

Mr. Pennington.
“Q After you got this option did you make any effort 

to dispose of the property ?
“A Well, not before the ist of September.

IO “By Mr. Coult.

“Q What is that?
“A Not before the ist of September. I made no 

effort, because I was looking, as I told Mr. Honiss, I was 
looking for—

“Q I can’t hear you.
“A .When I obtained this option I was looking at 

several sites of ground for a purpose, and I came across 
this. This was in June, ’way last June, or the June be- 

20- fore.”
And then there is some colloquy between counsel 

that is not of importance. I have no objection to 
reading it if you want it.

Mr. TenEyck. You had better read right along, I 
guess.

Mr. Hardin. [Reading:]

“Mr. Coult. What was that question ?

30 “Mr. Hardin. I asked him if he made some efforts;
I asked him a general question, if he made some 
efforts to dispose of the property.

“ Witness. I already had a possible purchaser in 
view for this property.

“Mr. Coult. Had not the witness better confine 
himself to answering the questions directly ? Be-
cause I cannot tell what to object to.”

Now, there is a ruling by the Court, which should, 
40 - if made just now, be made by this Court.
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EXHIBIT P. 6.

N e w a r k , July 6th, 1901.

Mr . W m. H. Br o w n ,

Dear Sir:

Will you please call at my house Monday Evening or 
Tuesday Morning and I can give a price of the land and 
you can have an option on it for 90 days if we can agree 
on the price.

Very Resp’y Yours,
JOHN HONISS

20

30

40
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