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Carlene K. Brown, Executrix
of William H. Brown, de-
ceased,

Plaintiff and Defendant-in-Error,

On Error to Essex
Circuit Court.

John Honiss, et als
Defendants andPlaintiffs-in-Error.

Brief for Defendant-in-Error.

This judgment brought to this Court by this
writ of error was entered in the Essex Circuit
Court on the verdict of a jury, November 7, 1904,
for Five thousand nine hundred and eighty-three
dollars and thirty-seven cents damages and costs.
The recovery is based on damages occasioned by
the failure of the defendants to complete a con-
tract for the conveyance of certain real estate in
the City of Newark to the plaintiff’s testator, in
accordance with the terms of an option agreement
dated July 9,1901.

A copy of this option is Exhibit P2, on page
159 of the Record; an extension of the option is
Exhibit P3 on same page.

The written demand for conveyance in accord-
ance with the option, dated October 17, 1901 (Ex-
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shibit. P4, Record, p. 160), was accompanied by>an
actual tender of the option price, Twelve thousand
five hundred dollars (Record, p. 6, 1L 5; p. 32,
1 34, and p. 33, 1, 28).

Notice had before that date been given by Mr.
Pennington, representing the defendants, to the
plaintiff s testator, that no conveyance would be
made. The reason for the refusal to convey was
that the land was to be conveyed to the City of
Newark for the erection thereon of a contagious
disease hospital (Record, p. 32, Is. 14 to 33: pp.
50 to 55).

This case was first tried at the December Term,
nineteen hundred and two, of the Essex Circuit
Court, and a verdict was then directed by the
Court for the amount paid for the option, the fact
having developed on the trial that the defendant
Honiss was a married man, the Court holding that
notwithstanding that the refusal of Mrs. Honiss
to sign the deed was not assigned as the reason for
refusing conveyance, her existence brought the
case within

Qerbert vs, Trustees, SO Vr.r 160.

On writ of error to this Court, sued out by the
plaintiff, the judgment entered on the verdiet as
directed was unanimously reversed! and a new trial
ordered.

Brown vs. Boniss, Ipl Vr., 260.

The opinion of this Court was read by Mr. Jus-
tice Gurretson, and Iheld that in the case sub
judice plaintiff was entitled to recover for the loss
of his bargain, citing

Engel vs. Fitch, L. B., 8 Q. B.> 669.

The assignments of error, based on exceptions
taken at the trial, relate both to the admission of
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testimony and the charge oi the JudgO. They are
found on page 154 of the Record.

The original plaintiff, William H. Brown, who
was sworn as a witness at the first trial, departed
this life while the case was pending in this Court
on the former writ of error, and his testimony was
read in evidence under the Tenth Section of the
Evidence Act (P. L., 1900, p. 364).

I.

The first assignment of error relates to the ad-
mission in evidence of the original option and ex-
tension thereof (Exhibits P2 and P3). The option
was exercised within the period fixed by the orig-
inal, and the extension is without importance at
this time.

These papers were offered at page 6 of the Rec-
ord, after their execution had been proved by the
evidence of Samuel H. -Pennington (Record, p. 3,
Is. 19 to foot of p. 4). Mr. Pennington identified
the handwriting of “John Honiss” and said he
had himself signed “Anna P. Ranney, by S. H.
Pennington, her Attorney,” in-pursuance of au-
thority given, which was to the witness’ recollec-
tion oral, but might have been contained in a
letter.

After the offer of the option and exten-
sion was made, defendants’ counsel objected
(Record, foot of p. 6) on the ground that
the signatures and right to bind the par-
ties had not been sufficiently proved. The
objection as to the defendant Honiss was
withdrawn (Record, top of p. 7) and was over-
ruled as-to Mrs. Ranney and exception asked and
allowed.

Oral authority to execute a contract for the con-
veyance of real estate is sufficient.

Browne on Statute of Frauds, 2d Ed.,
§8370, 370a.
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The testimony of Mr. Pennington as to his
agency was competent proof thereof.

This objection was without merit and was prop-
erly overruled by the Trial Judge.

I1.

The eighth assignment of error is based on an
objection to the redirect-examination of Mr. Pen-
nington as to a conversation with the plaintiff’s
testator about the willingness of the defendants
to deliver a deed in accordance with the option.

The objectionable examination is found at the
top of page 49 in the Record.

The ruling of the Trial Judge discloses that the
witness on cross-examination had stated that no
deed was tendered. This certainly made pertinent
inquiry on redirect-examination opening up dec-
larations by the defendants disclosing their atti-
tude as to the delivery of a deed if tendered.

But it was in the discretion of the Court to per-
mit further redirect-examination of the witness
even if it developed new matter.

State vs. Fox, 1 Dutch, 566, 602.

III.

The fourteenth, fifteenth and sixteenth assign-
ments of error relate to the refusal of the Trial
Judge to permit against objection the defendant
Honiss to testify why he, Honiss, had asked
Brown to state what he was going to do with the
property, and whether he (Honiss) relied on the
representation alleged to have been made by
Brown as to the use of the property; and further
to state whether he, Honiss, would have given the
option if he had been told or believed that the
land was to be used for an isolation hospital.

The questions objected to and exceptions sealed
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on which these assignments are1 based, are found
in the record, pages 76, 77, 78, 79 and 80.

The option wh'ch was the basis of this action
was the result of a negotiation between John
Honiss, one of the defendants and William H.
Brown, the plaintiff’s testator. The property,
which was the subject of the option, was owned
by John Honiss and Anna P. Ranney, the defend-
ants, and had been so owned since 1872 (.Case, p. 74
lines 3 to 22). The property had been in the
market during all that time and defendants were
ready to “sell it to anybody who offered the
price” (Case, p. 74, line 38 top. 75 1. 13).
Brown called on Honiss in June. 1901, and wanted
to know the price, and was told that he, Honiss,
could not name the price because of Mrs. Ranney’s
half interest (p. 75, Is. 14 to 30% Two letters fol-
lowed (Exhibits P5 & P6, Record, pp. 160 and 161).
Subsequently Honiss and Brown met in the law
office of Mr. S. H. Pennington, where the option
was prepared by Mr. Pennington and signed by
Honiss and by Mr. Pennington for Mrs. Ranney,
pursuant to authority given him for that purpose
(Record, Brown, p. 3,Is. 1 to 10: Pennington, p. 3,
Is. 20 to 35, p. 4, Is. 8to 30; Honiss, p. 75,.Is. 34
to 40). Both Brown and Honiss agree that at
some time Honiss asked Brown what he, Blown,
was going to do with the property, and that Brown
replied that he was looking for a manufacturing
site. Brown says the question was merely inci-
dental and was asked at the lawyer’s officeiwhile
Mr. Pennington was preparing the option (Record,
Brown, p. 30, Is. 15 to 31; see also Honiss, p. 76,
Is. 5to 11). Mr. Pennington is absolutely silent
as to any discussion of the use of the property
prior to the giving of the option, and his power
to sign Mrs. Ranney’s name to an option does not
appear to have been in any way limited or re-
stricted The option itself and the two letters (Ex-
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hibits P5 and P6, Record, pp. 160 and 161), which
were addressed by Honiss to Brown, during the
negotiation make no reference to restricted use of
the property. The option is dated July 9, 1901.
It includes not only an option to Brown but a
promise to refer to Brown any person applying to
purchase during the continuance of the option
and an agreement to execute all necessary deed or
deeds to Brown or his nominees (see Option, Ex-
hibit P2, Record, p. 159). About September J,
Brown told Honiss thatthe manufacturer for whom
he, Brown, wanted the property didn’t want it, but
that he, Brown, had another party who he
thought might take it if the time were
extended one month. Honiss said he would
see  Mr. Pennington, and on September
4, 1901, the extension was signed, also at Mr.
Pennington’s office (Record, Brown, p. 43 Is. 3
to 18; Pennington p. 3, Is. 35 to 40, p. 36, Is.
1to 8; Honiss, p. 79, Is. 1 to 18). This exten-
sion of the option (Exhibit P2, Record, p. 159)
contains no limitation of use of the property, and
neither Mr. Honiss nor Mr. Pennington refer
in any wBy to any conversation, with reference to
the extension, in any way relating to the use of
the property. This silence of Honiss is remarka-
ble, as during cross-examination of Brown with
reference to the conversation on the third or
fourth of September, bearing on the extension, in
reply to counsel’s question: “Did you tell him
what you wanted it for?” Brown answered “No,
sir; he didn’t ask me” (Record, p. 44, Is. 8 to
36).

On September 12, 1901, the Common Council of
Newark passed a resolution to purchase the land
described in this option from Brown for Seventeen
thousand five hundred dollars, to be used for isola-
tion hospital purposes (Copy of Resolution, Record,
p- 27, beginning at 1. 30). This resolution was
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approved by the Mayor, September 13, 1901.
Brown first learned through Dr. Herold, President
of the Board of Health, on the afternoon of the
day this resolution was passed, September 12,
1901, that the intended use of the property for
which Dr. Herold had been negotiating with him,
was for an isolation hospital (Record, Brown, p.
20, Is. 35 to 40%, p. 21,Is. 1to 17; Dr. Herold,
p. 55, 1 31to p. 58 1 6).

Brown then endeavored to get his deed under
his option but was refused, because the property
was to go to the City for an isolation hospital.
This was, of course, after September 12, 1901
(Record, Pennington, p. 4, L 39 to p. 6,1 20;
p. 49, L 1,to p. 55 1L 19; Brown, p. 24 1 30 to
bottom of p. 33; Honiss p. 80, Is. 10 to 16, p. 87
Is. 13 to 35).

On November 7, 1901, the Common Council of
Newark passed a resolution, approved by the
Mayor, rescinding the resolution to purchase the
land described in the option, the resolution re-
citing the inability of Brown to give the City a
deed (Record, p. 47).

This analysis of the facts of this case as shown
by the record seems necessary to the considera
tion of the assignments of error now under dis-
cussion.

It is also necessary to refer more specifically to
the pleadings than has yet been done. In addi-
tion to the general issue, the defendant Honiss
pleaded that Brown ‘‘in the negotiation which
preceded the making by this defendant of the
said option or agreement described in the said
declaration, stated and represented to this de-
fendant, that in case of a sale of the said property
in accordance with the terms of said option or
agreement, the said property would be used by
the purchaser thereof for the purpose of erecting,
constructing and maintaining a factory thereon,
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and that this defendant believed the said state-
ment and relied thereon, and relying thereon exe-
cuted the said option or agreement in the belief of
the truth thereof, but this defendant avers that in
truth and in fact the plaintiff did not intend to
purchase the said property for factory purposes
as aforesaid, nor did he intend to devote the same
thereto, but that on the contrary thereof, he in-
tended to purchase the same for the purpose of an
isolation hospital or pest house for the Mayor and
Common Council of the City of Newark, and this
defendant avers that the said option or agreement
was procured from him by misrepresentation and
fraud, and that the same is null and void.”

To this plea the plaintiff replied that said option
or agreement was obtained fairly and honestly and
not by misrepresentation or fraud.

Now, what are the specific questions overruled
by the Court which are the subject of these ex-
ceptions :

Honiss was on the stand for the defence and
under examination by his own counsel.

“Q. In this conversation was anything said
about the use to which the property was to be
put?

The Court; In the conversation at your
house.

A. No, only he told me—1I asked him what
he wanted to do with the property; he said
he wanted to buy it for a factory site.

Q, Why did you ask him?”

The last question was objected to and the ob-
jection sustained (Record, p. 76).

After exception had been asked and allowed,
counsel asked this question, “Now, would you
have sold this property at that time at that price
or any price for an isolation hospital?” but on
objection did not press the question, saying, after
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question which is suggested to me.”

“Q. In making, this option did _ypu jrely,
upon the representation orstatement made by
Mri Brown as to tile Use of the property??

Objection was at once made that the witness had
not developed anything which justified a reason
for Such reliance and after discussion and the, ex-
amination by the Court during noon recess of au-
thorities submitted by defendant’s counsel,, the,
question was overruled and exception prayed and
allowed (Record, pp. 77 and 78).

Later after the witness had described his re-
fusal to convey-the land for a contagious hospital,
he was asked :

“Q. If you had been told or beiievéd tha”
thelland was to be used' for the phrposé
of an insolation hospital, ; would you have

given’any option upon it at all?”

Under objection, this questiori was overruled,'
and exception prayed and allowed (Recoid” p* 80).
On these questions thefourteenth, fifteenth and
sixteehth' assignments bf erroi are based:

In addition to the analysis of the evidence given
above, it is to be noted that'these defendants owhéd
no other land in the neighborhood. The objection
to Cohvey isInot alleged to be because of any dam-
age to thése defendants, but to benefit a "third
party, a Mr. Tiffany. u A ,

Mr. Pennington says: “I told Mr. Brown in the
presence of Mrr Iloniss and speaking for him, that
a few years previously the parties of this option
had conveyed the greater portion of the entire
tract of which the property embraced in the option
was a small residue-—had been sold to Mr. Tiffany;
that these parties; had received Mr.' Tiffany’s
money, and that they did not think it was a right
thing for Mr. Tiffany having sold the property to
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him and received their money, to sell the residue
of the property for a use which was detrimental to
him as he had made extensive and valuable im-
provements there.” This was after it had devel-
oped that the property was wanted for an insola-
tion hospital (Record, pp. 51, 52, 53 and 54). See
also Brown’s testimony, page 25, lines 10 to 20;
pages 32 and 33, where it appears that Honiss’s
whole trouble was over Tiffany, and that these
defendants had bonded indemnity against pecunk
ary loss. Mr. Honiss, himself testifies about the
sale to Tiffany and his anxiety to protect Tiffany
(p. 81, Is. 5 to 20), and offers no word of contra-
diction of Brown’sevidence. He further saysthat
his refusal to convey was made only when he
learned that the property was to go to the City for
an isolation hospital (p. 87, Is. 20 to 35).

The charge of the Court to the jury on the law
of fraudulent misrepresentation as applied to this
case, is found on pages 141 to 146 of the Record,
and no exception was taken to the law as declared
by the Court.

The questions hereinabove quoted relate entirely
to the original option, and have no reference to the
extension.

The first question objected to follows an answer
which plainly indicated the truth of Mr. Brown’s
allegation that the inquiry as to the use of the
property -was incidental. Honiss says in effect
“In the conversation at my house which preceded
the making of this option, nothing was said
about the wuse of the property. I asked him
what he wanted to do with the property and he
said he wanted to buy it for a factory site.”
Honiss owned no other property in the neigh-
borhood, the property was for sale to anybody who.
would pay the price, and he does not pretend that
he told Brown that the use of the property was
restricted. The restriction to factory use would
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be a most peculiar one and would be just as effect-
ive against the building of dwelling houses, schools
and churches as isolation hospitals. The sugges-
tion is in itself unnatural as applying to a tract of
land just opposite the Tiffany tract, containing a
large factory and many small dwelling houses. It
is clearly outside the range of legitimate evidence,
even on an issue of fraud, with no foundation laid
suggestive of fraud, and the burden of proof is on
the defendants alleging the fraud, to permit a
vendor, one of the parties defendant, four years
after a conversation with a vendee since deceased,
to explain the secret reasons he now thinks he
then had for asking a question not then necessary
for the protection of the witness in his property
rights. If he had undertaken to tell us the rea-
sons he then gave to Brown, the offer might have
been proper, but such is not the case.

As to the second question: “In making this op-
tion, did you rely upon the representation or state-
ment made by Mr. Brown as to the use of the
property?” If a proper foundation— arising out of
the situation of the parties, the need for protec-
tion against all other than factory uses, a propo-
sal to sell only for that purpose, and a reasonable
inference of intent to purchase for an isolation
hospital— it is quite possible that evidence of the
reliance by the witness on Brown’s statements,
might be permissible, under the plea of fraud in
this case, but even then this question, in the form
it was put, would be objectionable. The issue of
fraud raised by the plea is a concealed intention
on Brown’s part to buy the property for an isola-
tion hospital for the City of Newark when he was
negotiating for the option in July, 1901, and when
he was inducing the defendants to give him an
option for factory uses only. It had already been
shown by the plaintiff’s case (both by Brown and
Dr. Herold) that Brown did nor know until Sep-
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t.ember 12, 1901, that the property was wanted for
an isolation hospital, and that such knowledge
came to Brown after Honiss had been informed that
the manufacturer did not want the property, but
that another customer, not stated to be a manufac-
turer, might take it, and after Honiss had granted
an extension in the hope of securing such other
customer without inquiry as to the use of the
property. Without in any way challenging this
proof, and without setting up any reasonable sug-
gestion of conditions ot relations from which a
fraudulent intent in July, 1901, might be inferred,
the witness is asked a question, not linked in any
way with the isolation hospital referred to in the
plea, whether he relied on “the representation or
statement"’ made by Mr. Brown as to the use of
the property. Where, except in the mind of the
counsel who asked the question, is there any basis
for inquiring as to “representation” by Brown?
The record does not disclose it. It discloses a
statement by Brown that he was looking for a fac-
tory site, and it also discloses that that statement
was true, but it did not disclose at the time this
question was asked, any justification for styling
that “statement” a “representation” as the basis
of action by these defendants in the making of
this option of July, 1901. The party alleging
fraud must affirmatively prove the existence of all
the elements of the fraudulent misrepresentation
(14 A. & E. Ens. of L. 190, Title, Fraud & Deceit).
It is illogical to precede the proof of the fraud
with the reliance upon it. This question assumed
in this case a fraud which was not then proved,
and which was not afterward proved. In actions
for false and fraudulent representation, a false
representation, without a fraudulent design, is
insufficient. There must be moral fraud in the
misrepresentation (Cowley vs. Smyth, 17 Vr., 380).

The third question objected to “If you had been
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told or believed that the land was to be used for
the purpose of an isolation hospital, would you
have given any option on it at all?” merely permits
the witness to now speculate on what he might
have done four years ago under conditions which
did not then exist. There is no shadowof proof in
this case that at the time this option was given or
renewed, Brown had any intimation that the land
was wanted by the City of Newark for an isolation
hospital or any other purpose.

No one of these questions was improperly ex-
cluded, but even if so*the exclusion was not suffi-
ciently prejudicial to the defendants to justify a
disturbance of this verdict.

The issue of fraudulent misrepresentation raised
by the plea was fairly presented by the Court to
the jury, accompanied by instructions as to the
duty of the plaintiff to disclose any change of in-
tention on his part if material. The evidence of
intention from statements made by a witness de-
claring his secret mental processes is of slight
weight when admissible and its absence in this
case does not constitute material reversible error.
The evidence of fraudulent misrepresentation is
otherwise so slight that the defendant Honiss’
present declarations in his own interest as to his
own mental processes when the contract subse-
quently reduced to writing was under negotiation,
could not sustain the burden of proof on these de-
fendants under this issue of fraud.

IV.

The second, third, fourth, fifth, seventh, ninth,
tenth, eleventh, twelfth, thirteenth, seventeenth,
eighteenth, twentieth, twenty-first, twenty second
and twenty-third assignments of error may be con-
sidered together, as the objections to evidence and
charge on which they are based, involve the prop-
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osition that no act bearing on the sale of the prop-
erty by Brown to the City for Seventeen thousand
five hundred dollars may be properly proved in
this case.

It may be said, as to the second, ninth, tenth,
eleventh, twelfth, thirteenth, seventeenth, eigh-
teenth and twentieth assignments of error, all of
which relate to the admission in the ease of the pro-
ceedings of the Board of Health, that any error in
the reception of such evidence was cured by the
defendant’s subsequent, offer and proof of the
same matters in support of the plea of fraudulent
misrepresentation in procuring the original option.
The testimony of David D. Chandler, Secretary of
the Board of Health, beginning on page 88 of the
Record, and of Matthew T. Gray, a member of the
Board of Health, beginning on page 93 of the
Record, both witnesses called by the defence, dis-
closes everything that could possibly be shown bear-
ing on the Board of Health’s relation to this
property. During the testimony of Mr. Chandler,
copious extracts from the minutes of the Board
were read and written in the record. These mat-
ters were all obviously offered by the defence in
support of the plea of fraudulent misrepresentation
in the effort to prove that Brown was the agent of
the Board of Health through Dr. Herold and was
from the time he secured the original option to
the day he was finally refused the deed, acting
for the Board of Health in securing a site for an
isolation hospital for the City of Newark. Some
of these matters are undoubtedly properly found
in the plaintiff’s case to fix dates, and to aid in
showing reason for the refusal of the defendants
to complete the contract, even if improperly
recognized as preliminary to and evidential of the
final purchase by the City of the land described
in the option. But all that becomes immaterial
when the same matters were introduced, even to
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the price to be paid (Gay’s direct-examination,
Record, p. 95, Is. 10to 20, p. 96. 1 32), by the de-
fence as part of their own case.

As to the assignments of error bearing only on
the action of the Mayor and Common Council of the
City of Newark (to which the Board of Health pro-
ceedings and negotiations were merely preliminary)
and fhe testimony of Brown relating to the sale to
the City, the record discloses that this sale to the
City was offered by the plaintiff as some evidence of
market value, and the Judge charged the jury that
they might consider this sale to the City, with the
evidence of the real estate experts of both sides in
determining the market value of the land described
in the option if they concluded that the plaintiff
was entitled to recover (Record, p. 147).

It is objected to the receipt of all this evidence
that proof of a sale by the plaintiff to a third
party of the very premises of which he was refused
conveyance, such sale failing of consummation be-
cause of the refusal of the defendants to carry out
the contract for breach of which the action is
brought, is not competent evidence of value; and
it is further objected that, if such proof be com-
petent, the contract of sale by Brown to the City
in this case may not be proved because the con-
tract was, so far as the City is concerned, ulitra
vires.

The passage of the resolution of purchase by
the Common Council of the City of Newark, and
its subsequent approval by the Mayor, constituted
a memorandum in writing under the Statute of
Frauds.

Dillon on Mun. Corp. (4th Ed.), §449.
Argus Co. vs. Mayor of Albany, 55 N.
Y., 445.

But even if not so, the prohibition of the statute
is that no action shall be brought on a contract or
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saje of- lands, unless the agreement- shall». tte* iiv
writing andi signed by the party to be charged,
A bond fide contract, offered to show'the vaine of
the'.subject-of the contract, would be evidential of
such, value in au action not,founded on the con*
tract*, if the contract was not in, writing.

Theestablishmentrof an isolated hospital for the
proper care of) contagious diseases is within- the
police power of a great City, like Newark without
express legislative authority beyond the: general
authority to care for the public health, and it is
immaterial, whether the particular statutes- de-
signed ¥o cover the erection of a particular hospi-
tal were complied with or not: The fends for this
purchase were in hand in the ‘‘Special Real Estate
and Alms House account,” and the*resolution does
not involve the validity, of a. bond issue under the
terms of a statute (Resolution, Record, .p. .27). *

The original resolution (see Record,» p. 90)
passed by the Board of Health was; undoubtedly
intended to set on foot a proceeding for the erec*
tion of a hospital for contagious diseases under
and pursuant to the provisions of Chapter 132 of
the Laws of 1900 (R L . 1900, p. 321).

Under this act a way was provided for the com-
pulsory erection»by the»City on the-. initiative of
the Board of Health of a contagious disease hos-
pital, and a way was also provided for the issue of
bonds; to raise moneys necessary for the scheme.
This act, however,, was not followed, and the mo-
tion instructing the Comrnittee appointed under
its provisions to present,the matter to,the Common
Council was by subsequent resolution reconsid-
ered (see Record, p. 92, 1L 2).

The. charter of the City of Newark conferred
power upon the Common Council to make, estab-
lish, publish, modify, amend or repeal ordinances,
rules, regulations and-by-laws, for, and among
other purposes, the establishment; of a Board of
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Health, the definition of its powers and duties, and
to “provide for the protection and maintenance of
health of the City” (see Section 31 of the Newark
Charter. P. L., 1857, p. 131).

The act of March 31, 1887, entitled “An Act to
establish in this State Boards of Health and a
Bureau of Vital Statistics, and to define their re-
spective powers and duty” (P. L., 1887, p. 80;
Hen. St., 1634) established a local Board of Health
in the City of Newark, and the Board constituted
under the provisions of that act was given impor-
tant powers and became an effective department
of the City Government, but the Health Board is
left dependent on the City Government for sup-
port, being protected only by minimum revenue
defined in Section 34 of the Act. Any sums in
excess of this minimum must come from the gen-
erosity of the Common Council exercised under
the exigencies of the local situation as they may
appeal to the judgment of the members of the
Common Council. By the supplement of March 29,
1892, (P. L., 1892, p. 352. Gen. St., 1645) when an
epidemic of contagious or infectious diseases exists,
or is threatened, or any special need arises for the
protection of the public health, and in the judgment
of any local Board of Health an expenditure of
any greater sum than that already appropriated
to the said Board for the current year is necessary,
the local authorities may, on certificate of the
Board of Health, appropriate and pay such further
sums as may be certified to be necessary, and are
given authority to borrow money on the credit of
the municipality to raise moneys for such addi-
tional expenditures.

None of these enactments deprives the Mayor
and Common Council of the City of Newark of
the power, or relieves it from the duty, of provid-
ing for the protection and maintenance of the
health of the City, and under that power and in
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the performance of that duty, and in aid of the
Board of Health established within the municipal-
ity under the provisions of the acts above quoted,
and by way of voluntary increase, of the moneys
appropriated to the local Board of Health, it was
competent for the Mayor and Common Council of
the City of Newark to pass the resolution for the
purchase of land for use as an isolation hospital,
and to appropriate moneys in hand for that pur-
pose, or even if the moneys had not been in hand
and the emergency had existed, to borrow money
for the purpose.

But whether or not the purchase was witra mires
it was not so regarded by the City, and the con-
tract was not abrogated on that ground. The
contract was rescinded by the Resolution of No-
vember 7, 1901 (Record, p. 47), wherein it is re-
cited that the reason for the rescission is the ina-
bility of Brown to make title. There is no dis-
pute in this case that Brown was unable to make
a title because these defendants refused hima con-
veyance under his contract with them, after learn-
ing that he was to convey the property to the
City for isolation hospital uses.

This is not a suit by Brown against the City to
compel a specific performance. The City is not
here to set up ultra vires as a defense. The plain-
tiff brings before the Court a contract in writing
for the sale of real estate—not an offer to buy, or
an open proposition, but a completed contract—
which failed of fulfilment only because of the acts
of these defendants in refusing a conveyance to
the plaintiff’s intestate. The contract between
Brown and the City was made in good faith, was
never repudiated by either party to it, and may
not be rejected as evidence on the objection of
third persons really responsible for its breach.

That contract price on a resale by the plaintiff
in this case is evidence of market value there can
be no doubt.
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Engel vs. Fitch, L. R., 5 Q+ B., 659, cited by
this Court when this case was formerly here, is
express authority to that effect, and, while many
cases may be found rejecting proof of mere offers
to buy at a price, the cases do not deny the prin-
ciple that in a bo7a fide sale may be found evi-
dence of market value. No stronger single bit of
evidence of value than a price obtained in actual
bonafide sale can be had.

Engel VS. Fitch, Supra

Turner vs. Brooks,21 8. W. Hep., 505.
Houston vs. Wright,56 8. W. Rep., 885.
Doriocomb vs. Lacroix, 29 La. An., 286.
Keller vs. Paine,35 Hun, 167, 177.

And when the case was here on the former writ
of error this Court discussed the resale to the City
of Newark, thus recognizing the propriety of its
proof in this case (Brown vs. Honiss, 41 Vr., 260,
at head of page 261).

The seventeenth and eighteenth assignments of
error involve further objections to questions in re-
buttal allowed by the Court to be addressed to Dr.
Herold. This matter was wholly in the discre-
tion of the Court, but the defendants having en-
deavored to show by the witness Gay—failing to
be sure so far as answers wRre concerned, while
insinuating by the questions—(Record, p. 98, Is.
9to 87, p. 99, 1 30) that Brown was the agent of
the Board of Health or of Dr. Herold, the Presi-
dent of the Board of Health, and was not acting
independently, it became both appropriate and
right that Dr. Herold should be called in rebuttal
to refute the slander. It should not be forgotten
in this case that Brown was dead before this trial
and could not be called to answer these or any
other charges or insinuations bearing on his con-
duct in this matter.
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The sixth assignment of error is based on the
admission of testimony by Brown that he was told
by Samuel H. Pennington that the defendants had
a bond of indemnity against pecuniary loss.

The evidence in the case of this kind is found
on page 33 of the Record, first at line 27 at the
conclusion of an answer by the witness Brown,
“And he told me previously to that that they had
bonded indemnity against all pecuniary loss.”
“Q. Who told you that?” “A. Mr. Penning-
ton.”

Counsel for defendants objected that the answer
was not responsive, but the Court did not strike it
out. Counsel at that time made no further ob-
jection.

A further question (p. 33, 1L 38) was then
asked, “Did he tell you from whom the bond of
indemnity was had?” “A. I don’t know whether
he did or whether Mr. Honiss did. One of them
told me. I understood that it was Mr. Snyder,
Mr. Heller and Mr. Tiffany had given the bond.’r

Objection was then made to the answer and to
testimony as to indemnity. These questions and
answers as the record shows were* read from
Brown’s evidence at the former trial, under the*
Tenth Section of the Evidence Act (Brown hav-
ing died pending the former writ of error). The
objection of counsel to the first answer which dis-
closed the fact of indemnity was solely on the
ground that the answer was not responsive, but
the answer stood. The objection to the second
question and answer which gave the names of the
bondsmen, came after the answer and was too late. -
The Court overruled the objection taking the
answers as stating declarations by the defendants
on the subject matter of the controversy, but the
Court could have rested on the delay in preferring
the objection.
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Moreover, the evidence is admissible as sustain-
ing the wiliful refusal of the defendants to con-
vey, indemnity against pecuniary consequences
being demanded by them of third persons before
the refusal. By its acceptance the defendants
practically incapacitated themselves to convey
and voluntarily agreed with third persons not to
carry oiir the contract with Brown. It is also ad-
missible on the whole case, under the issue of
fraudulent misrepresentation, as indicative of the
fact that the refusal of Honiss, who alleged him-
self deceived in the negotiation out of which the
contract grew, was not of his own notion, but was
based on the instigation of third persons, who in-
demnified him against pecuniary consequences of
refusal. This care to avoid any pecuniary con-
sequences of a denial of the contract is not con-
sistent with the fraudulent inception of the ne-
gotiation.

VI.

The twenty-fourth and twenty-fifth assignments
of error are addressed to the refusal of the Trial
Judge to specifically charge two certain requests
of the defendants set forth in these assignments.

An examination of the charge will show that the
propositions contained in these requests were sub-
stantially charged with only such limitations as
were necessary to define “material” as applied to
Brown’s change of purpose, if he was at all bound
to notify the defendants of such change of pur-
pose. Exception was not taken to the language
of the charge, but to the failure to charge specifi-
cally as requested.
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The nineteenth assignment of error is as follows:

“Because the said Justice at the said trialas
aforesaid directed the jury to add interest to
the amount of their verdict from the seven-
teenth day of October, 1901.”

October 17, 1901, was the day on which Brown
tendered the money, $12,500, and demanded con-
veyance. The Court charged the jury (Record
foot of p. 149): “I am requested to charge and I do
tell you, that if you find for the plaintiff, that is,
if you find that the market value exceeded the
option price—you will give interest on the sum
which you determine to be that excess from the
17th day of October, 1901.” This was obviously
correct and in exact compliance with the second
request of the defendants (Record, p. 151, 1 19).
Following this was a direction, if the jury found
agaiq.st the plaintiff on the subject of market price,
and (at the top of p. 150) a couple of questions by
a juror and answers by the Court as to interest*
which with the context are perfectly clear and in
no way misleading. I am unable to find in the
charge either verbatim or in effect, the direction
alleged in this assignment of error, and I am also
unable to find any exception to the charge of the
judge on this subject. The assignment, being
without foundation on an exception, must be dis-
regarded.

The Court is reminded that this is a second
writ of error in this case; that, on the record in
the former trial, which resulted in a nominal ver-
dict for the plaintiff by direction of the Trial
Judge, this Court declared without a dissenting
voice, that the plaintiff was entitled to substantial
damages for the loss of his bargain. On the re-



trial ordered by this Court, the present verdict
has been rendered as the measure of the plaintiff’s
damages in the loss of the bargain secured by the
option given Brown by the defendants.

JOHN R. HARDIN,
Of Counsel for Defendant-in-Error.

[9845]
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FACTS.

This is a contract action brought by William H.
Brown during his lifetime, his widow and executrix
having been substituted since his death, as plaintiff,
to recover damages for the breach of a contract in
the form of an option for the conveyance of land,
which land belonged to John Honiss and Anna P.
Ranney, and is situated in the northern part of the
City of jNewark, near the Belleville line.

William H. Brown procured an option from John
Honiss and S. H. Pennington, who signed as the
attorney of Anna P. Ranney, on the 9th day of July,
1901, for the purchase of the property bounded by
Mount Prospect, Sylvan, Summer avenue and Second
River, for the sum of twelve thousand five hundred
dollars. Mr Brown represented to Mr. Honiss and
to Mrs. Ranney’s attorney that he wished to purchase
this property for a manufacturing site. He procured
an extension of this option on the fourth day of
September, .1901, which extension continued the op-
tion until the first day of December, 1901.
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Smallpox was quite prevalent in the City of Newark
in the years 1900 and 1901 and the Board of Health
of that City were looking to purchase a piece of
property upon which to build an isolation hospital.

About the time of this extension, as appears in the
testimony, Mr. Brown was approached by Dr. Herold,
the President of the Board of Health of the City of
Newark, and they opened up negotiations for the
purchase of the property, upon which Mr. Brown had
an option, by the Board of the Health of the City of
Newark, and the special committee of the Board of
Health, chosen to procure a location for the building
of an isolation hospital, looked at the property.
The committee subsequently delegated a few of their
members to appear before the Common Council of
the City of Newark and request the purchase of the
property. The matter was done very secretly, in
order that the public might not know of the property
proposed to be selected. The Common Council of
the City of Newark passed a resolution on the 12th
day of September, 1901, purporting to appropriate
the sum of seventeen thousand five hundred dollars
to William H. Brown, for the purpose of purchasing
the land covered by the option and directing that the
amount appropriated should be charged to the“special
real estate and almshouse account,” and provided
that the purchase money should not be paid until a
deed of conveyance, of the property purchased, should
have been delivered to the auditor and approved by
the law department, and specified that the land should
be used for isolation hospital purposes.

Mr. Brown demanded a conveyance of this property
covered by the option from Mr. Honiss and Mr. Pen-
nington ; Mr. Pennington refused, when tendered the
sum of twelve thousand five hundred dollars, in cash,
to deliver the deed stating that in speaking he refused
on behalf of the defendant John Honiss. In his testi-
mony he says he made no direct refusal on behalf of
Anna P. Ranney and testified that he had no author-
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ity to make a conveyance from her. There is no testi-
mony in the case, other than Mr. Pennington’s regard-
ing his agency. There is no doubt but that the refusal
to convey the property covered by the option was
because it was to be used for an isolation hospital.
Mr. Honiss relied upon the representation of Mr.
Brown that the property was to be used for manu-
facturing purposes.

It is for this refusal to convey and the alleged
breach of the option contract that this action for
damages is brought.

The defendant, in his pleas to the action, have
set up in defense, besides the general issue, the mis-
representation of Brown as to the purpose for which
the property was to be used and a third plea of no
tender to the defendant Honiss. The plaintiff joined
issue on these three pleas. This cause was first tried
before Justice Swayze and a jury, on the 8th day of
January, 1903, and in the lifetime of William H.
Brown. It appeared in the case at that time that
John Honiss was a married man; that no conveyance
had ever been demanded of his wife and the trial
Judge held that the defendant John Honiss could
avail himself of his inability to make good title to the
property by reason of his wife’s outstanding right of
dower. The action is a contract action and the char-
acter of deed which the defendants were to give is
not specified in the option. The court, at the trial,
directed a verdict for the amount paid for the option,
with interest. Under the case Gerbert V. The Trus-
tees, 30 Vroom, p. 160.

The case was brought before this court on writ of
error, and was heard at the November Term, 1903,
of this court, and a new trial directed, upon the
ground that refusal of Honiss to convey the property
to Brown was for a totally different reason than that
of his inability to give a good title. The case was sent
back to the Essex Circuit Court for re-trial and was
tried before Judge Adams and a jury on the third day
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of November, 1904. The jury rendered a verdict in
the plaintiff’s favor for the sum of five thousand nine
hundred dollars, and it is for numerous errors, on the
part of the trial judge, committed at this trial, as
alleged by defendant, that this cause is brought
to this court on writ of error.

POINTS.

The errors, as alleged, which were committed as
shown by the assignment of errors are twenty-five in
number, which resolve themselves into the following
points to be considered.

1. The option and extension thereof should not
have been admitted in this cause, because of the lack
of proof as to the power and extent of Pennington’s
agency, for Mrs. Ranney. She was not bound by it,
and if she was not Honiss was not.

2. The trial judge should not have admitted oral
testimony of William H. Brown of an alleged con-
tract to sell this property to the City of Newark.

3. The testimony of William H. Brown should not
have been admitted on the trial as to the reason why
the property in question was not conveyed to the City
of Newark. The plaintiff was asked, on page 23, of
the state of the case, as follows:

“Q Was the property conveyed to the City?
It was not.
Why not?
They refused to give me a deed.
Who refused to give you a deed?
Mr. Pennington.
And nobody else?
Mr. Honiss—well, Mr. Pennington acted
for Mr. Honiss.”

O >0 » O »

4. There was admitted in evidence at the trial two
resolutions of the Common Council of the City of
Newark and also several minutes of the Board of
Health. Objection was specifically made to the ad-
mission of these resolutions, which were, the appro-
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priating resolutions for the purchase of the property
in question for the isolation hospital, and the resolu-
tion which rescinded the appropriating one.

The ground specified for the rejection of this evi-
dence was that the Common Council of the City of
Newark had no authority to pass this resolution; there
were specific acts to be complied with as directed by
the act which gave the City of Newark authority to
purchase property for an isolation hosppital, which
specific acts were not complied with before the enact-
ment of this resolution. Further we charge that this
resolution is not admissible as a contract between Wil-
liam H. Brown and the City of Newark for the con-
veyance of this property, for the following reasons:

(a) That the resolution was passed without
authority.

(b) That it is void under the Statute of Frauds,
never having been officially communicated to Brown
and accepted by him.

5. Defendant Brown made a statement to the ef-
fect that he had been told by Pennington that the
defendants were indemnified against loss by reason
of their refusal to convey the property under the
option. This statement is not relevant or material
and is grossly prejudicial to defendants’ case and was
illegally admitted. (Case p. 33-34.)

6. The resolutions of the Board of Health, passed
on the 17th day of May, 1900, should not have been
admitted; they were not relevent or material. (Case
p. 61.)

7. The trial judge erred in refusing, on the trial,
to allow the defendant, John Honiss, to state why
he asked William H. Brown what he was going to do
with the property at the time he signed the option to
convey to Brown. He was asked (see page 76 of the
state of the case) “Why did you ask him (meaning
Brown) what he was going to do with it?” (meaning
the property.) Counsel for the plaintiff objected
stating that the witness could not give the reason for
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his desiring to know the use to which the property
was to be put, stating that it was opinions which he
might have worked out since and under other con-
ditions. The Court held that it should be left to the
court and jury upon the fact that he had requested
to know the use to which the property was to be put,
and that he could not state why he asked this question
and stated that it would be impossible to contradict
the answer, if given. Held that the testimony should
be confined to overt acts and audible declarations.
Left the court and jury to draw their own inferences,
as to his reasons for asking the question.

8. Further error was committed on the part of the
trial court in refusing to allow the defendant Honiss
to testify as to his reliance upon the representations
or statements made by Mr. Brown as to the proposed
use of the property. He was asked by his counsel
(see page 77, state of the case) the following question:
“In making this option did you rely upon the repre-
sentation or statement made by Mr. Brown as to the
use of the property?” Counsel for plaintiff objected.
The Court held (page 78) that the witness would be
testifying as to what was in his own mind on the
subject and that there was no rule of evidence to
warrant his so testifying.

9. The Court was not warranted in direct-
ing the jury to add interest to the sum which
they should find the plaintiff entitled to, from
the date of the refusal to pay plaintiff to
the time they rendered their verdict. The damages
are unliquidated, being the difference between the
contract price and the market value. There not being
any market value ascertainable with exactness, the
plaintiff would not be entitled to interest, upon the
amount of damages found to be due them, by the jury.

10. The trial judge erred in refusing to charge a
request made by the defendants as set out in the 24th
assignment of error. The request was to the effect
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that if the jury believed that Brown had represented
the property to be used for manufacturing purposes
and the purpose was afterwards changed and the
change was material, it was Brown’s duty to commu-
nicate the change to Honiss and a failure to do so
would absolve Honiss from his obligation under the
contract. This, it seems to us, is a proper direction
to make to the jury in this cause. The judge refused
this specific charge, and, in his charge, added
a further requirement to those set out in the
request, This further requirement was that the
failure of Brown to notify Honiss of the change of
purpose must be with a fraudulent intent. The action
is upon contract and it is not necessary that the in-
tent should be fraudulent. (Case p. 146.)

11. Error was committed by the trial judge in re-
fusing to charge a request made by defendant’s coun-
sel that if Brown’s original statement was true and
he changed his purpose, he was bound to notify the
defendants of this change of purpose, if the change was
material and the failure to do so relieved the defend-
ants. (Case p. 153.)

12. Objection was made and error charged, to the
admission of the resolution of the Common Council
purporting to appropriate the money for the purchase
of this property for the sum of seventeen thousand
five hundred dollars, upon another ground. An excep-
tion was taken to the judge’s charge that this official
action of the City of Newark could be taken into
consideration by the jury as evidence of market value
of the property which was covered by the option. Sev-
eral requests that the trial judge charge the jury
that the resolutions of the Common Council were not
evidence of market value were made and denied. It
was upon the admission of any evidence which showed
the price for which the City had attempted to purchase
this property, that this case was most stubbornly
defended, the defendants’ holding that the price
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which the City in their desire to purchase this prop-
erty were willing to pay, had no reference to its
market value. It was to be purchased for a
special purpose and to satisfy a great need. That, as
shown in the testimony, the intended purchase of the
property was kept very secret. The City was evi-
dently willing to give a much larger amount for a
piece of property for the purpose of an isolation hos-
pital, if it was sure of’getting the property. The
admission of this testimony and the directions of the
trial judge in relation to it was not only harmful,
but, as it appears from the verdict, it was fatal to the
defendants’ case. The jury did not go any further
into the consideration of the damages than to take
the difference between the option price and the price
mentioned in the resolution of the City Council of
Newark, and add interest to that difference. We pro-
pose to show the court that this class of evidence has
been universally excluded; that values of agreements
to sell when unknown to the owner at the time of the
option are not evidence of market value. That the
rule in estimating market value is the testimony of
experts, who deal in real estate in the immediate
vicinity where the property is, who have known of
the property and of its salability and worth. It is
upon this point that we appeal to this court most
strongly for the setting aside of this verdict and the
granting of a new trial where only legal evidence of
value may be admitted.

We have enumerated the legal objections we have
raised in this case, and will take up their discussion
in the order given.

1.

There is no legal evidence in this case that the
option was binding upon Mrs. Ranney. Objection
was made, on behalf of Mr. Honiss, to the admission
in evidence of the option because it was not binding
upon Mrs. Ranney. Pennington’s agency did not
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go to the extent of giving a written option nor
did it include power to give a deed. The only evi-
dence relative to the agency of Mr. Pennington is
that evidence given by himself. Testimony showing
his authority to execute the agreement of sale on be-
half of Mrs. Ranney is to be found on page 4 of the

case:
“Direct examination of S. H. Pennington:

) What was your authority to sign those
papers?

A My authority was authority given me by the
second signatory, Mrs. Ranney.

By Mr. Ten Eyck.

Q A little louder, please, Mr. Pennington.

A I was authorized to give an option for the
sale of that property.

By Mr. Hardin.

() TFor the price mentioned in the option?

A Yes, for a price not less than that.

() Was the authority written or oral?

A So far as I can say at this present time,
it was oral; it may possibly have been contained
in a letter, but I cannot say definitely.”

And on page 6 where after testifying about a tender
of $12,500 to him Mr. Pennington testifies to the fol-
lowing question:

“() Was the request for a conveyance complied
with?

A I know of no conveyance having been made.
I had no power-of-attorney to erecute such a
paper.”

And also Mr. Pennington testifies on page 43:

() Mr. Pennington, had you any authority to
execute a deed for this property?

A 1 stated yesterday that I had not.

() Well, you can answer that, Mr. Penning-
ton?
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A As I stated here yesterday, I had no power
of attorney to make a deed.”

Authority to give an option for a sale would not
give him power to execute a written agreement. In
the case of Milne v. Kleb, 17 Stewart, page 378, Vice
Chancellor Van Fleet held that, although an agent
might bo authorized by .parol to enter into a written
contract for his principal to convey land, the simple
parol authority to sell, would not authorize the agent
to bind his principal by a written contract; that he
was a special agent and could only act in strict pur-
suance of this authority. The same principle was
also announced by the Court of Appeals in the case of
Lindsley & others vs. Kejim & others, 19 Dickinson,
418. Statement made by the Vice Chancellor in Milne
v. Kleb, bears out this contention very strongly; he
says: page 381,—

“But suppose it be admitted that the defendant
gave the agent just the authority which the agent
says he did, the question, which this state of facts
would present for decision, would be, had the
agent authority to bind the defendant by a written
contract? He was a special agent, constituted
to do a specific act— to negotiate a sale, or to find
a purchaser who was willing to purchase on the
terms specified. The rule with regard to such
agents is settled. Their acts do not bind their
principals unless they pursue their authority
strictly, and those who deal with them
are chargeable with notice of the extent of their
authority. Cooley v. Perrine, 12 Vr. 322; S. C.
on error, 13 Vr. 623. The rule is general, that a
purchaser, buying of an agent, must, at his
peril, satisfy himself as to the extent, of the
agent’s authority. He may also refuse to buy
until the agent produces such evidence of author-
ity as to leave no doubt of its extent. In this case
no claim is made that express authority had been
given to the agent to make or sign a written
contract for his principal.”

See also Tyrrell v. O’Connor, 56 N. J. Eq. p. 448.
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If this option was not binding on Mrs. Ranney,

John Honiss is not chargeable for failure to deliver
a deed. He only owned a one half interest in the prop-

erty; no demand was ever made upon him for a
deed for his one half interest. His plea of non-tender
sets up a good defense.

Sugden on Vendors, Yol. 1, page 366.

Chitty on Contracts, 13 Ed. by Lilly, page 333.

Poole v. Hill, 6 M. & W. Ex. 833-8.

Stryker vs. Vanderbilt, 3 Dutch. 68-72.

Under the case of Gerbert v. Trustees (30 Vr. 160),
Honiss could not be held liable under such circum-
stances for any damages for loss of Brown’s bargain,
either on account of difference in market value or
profits on a resale.

The former judgment entered in this case for
$25, entered by the court’s direction, was reversed on
appeal because it was considered that the mere fact
that Mr. Honiss’s wife had an inchoate dower right
would not excuse him from making conveyance, as
there was no evidence that she would not have signed
the deed and he had not put his refusal to convey on
that ground.

It is our opinion that this court, deciding this case,
when it was before it, after the first trial, did not
consider that the action in this case is for breach of
contract and that the reason for the refusal is of no
moment. The case of Bain vs. Fothergill decided in
the English House of Lords, 43 Law Journal, N. S.
Common Law, 245, Law Rep. 7 House of Lords, page
158, holds that the proper action to be brought for
recovery of damages for the wilful failure to convey
is that of deceit, but, however, as we have said, the
case of the failure of Mrs. Ranney to be bound pre-
sents an entirely different question that that of the
outstanding right of dower of Mr. Honiss’s wife. We
think that the Gerbert case would certainly apply
if this court rules that Mrs. Ranney was not bound
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by the agreement and Honiss would be absolved in
this contract action, whatever his reasons were for
refusal to convey.

2 and 3.

The questions raised in this exception will not re-
quire any special discussion or citing of authorities.
The objection, of course, is that the testimony is not
the proper testimony to give, but the contract to sell,
if there was a legal and valid one, should be the evi-
dence. The objection goes virtually to the question
as to whether or not it is the best evidence.

4.

Error is assigned in this cause because the trial
court admitted in evidence a resolution of the Common
Council of the City of Newark, passed September 12,
1901, and approved September 13, 1901, which resolu-
tion purported to appropriate seventeen thousand five
hundred dollars ($17,500) to William H. Brown for
the purpose of purchasing the land covereddiy the op-
tion, for an isolation hospital.

One of the objections to the admission of this reso-
lution which was made at the trial was that in order
to render it admissible the authority to pj* it must
be shown.

The trial court admitted it upon the ground that
there is enough presumption of regularity in the pro-
ceeding and the passage of this resolution to warrant
its admission as evidence as to the market value of the
property, for which it was passed to purchase.

The law under which the City of Newark could con-
struct an isolation hospital is Chapter 132 of the Laws
of 1900 (p. 321). The first section of the act provides:

“1l. Whenever the board of health of any city of
this state shall by resolution, passed by the votes of a
majority of the members thereof, declare that it is
necessary to establish and maintain in and for said
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city a hospital which shall be devoted exclusively to
the treatment and relief of persons suffering from
contagious and infectious diseases, and setting forth
the estimated cost thereof, a copy of such resolution
certified under the hands of the president or chairman
and secretary or clerk of such board or body shall be
forthwith transmitted to the common council, board
of aldermen or other board having charge and control
of the finances of such city and thereupon such finan-
cial board by resolution shall make an appropriation
or appropriations, as hereinafter mentioned.”

It will thus be seen that the common council or fi-
nancial body of the city derives its power to pass the
resolution admitted in evidence in this case upon its
having presented to it a resolution of the board of
health passed by the votes of a majority of the mem-
bers of it, declaring the necessity of establishing a
hospital for the treatment of contagious diseases and
setting forth the cost, a copy of which resolution cer-
tified under the hands of the president or chairman
and secretary or clerk shall be forthwith transmitted
to it upon its passage by the board of health.

The plaintiff in this cause did not introduce any
evidence to show the authority of the common council
to pass the resolution. The defendant called David
D. Chandler, the secretary of the Board of Health,
and from the examination of him discovered the offi-
cial action that had been taken by the Board of Health.

This official action did not warrant the Common
Council to proceed to pass this resolution under the
statute.

The act was first brought up in the Board of Health
by the following statement read by the Secretary of
the Board of Health (see page 90, State of the Case).
The President “invited” Dr. Zeh to occupy the chair,
and he then read an act of the Legislature entitled
“An Act to authorize and provide for the establish-
ment and maintenance of hospitals for contagious dis-
eases in cities of this State.” Moved and seconded

Nsw Jersey State Library
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that a committee of three members be appointed to
prepare the necessary resolution and lay the matter
before the Common Council.

An amendment was made and seconded that the

President be one of the committee. Amendment car-
ried.

The motion as amended was then carried.

Dr. Zeh appointed Drs. Herold, Disbrow and
Becker.”

The next resolution (page 91, State of the Case) ig
as follows:

“Moved and seconded, that the board ask for an ap-
propriation of $100,000 for the purpose of buying the

necessary land and building thereon an isolation hos-
pital.”

Another resolution (page 91, State of the Case).

The Health Officer stated that the letter which he
had written in response to the motion instructing him
to write and request an appropriation of $100,000
from the Finance Committee of the Common Council
for the purpose of purchasing land and erecting
thereon a contagious disease hospital was not sent by
him as he had been advised that it would be irregular
to do so.

The President gave a full statement of the matter
which he said should be left to the Special Committee
to go before the Finance Committee of the Common
Council.

“Moved and seconded that the Committee on Con-
tagious Disease Hospital be given enlarged powers
so that they can get an option on property and have
power to select a site and have plans prepared for a
contagious disease hospital and that Commissioner
Gay be added to the committee.”

Page 92, State of the Case: “Moved and seconded
that the motion instructing the secretary to write to
the Finance Committee of the Common Council and
request an appropriation of $100,000 for the purpose
of erecting a contagious disease hospital be reconsid-
ered.”
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Carried. On motion the matter was laid on the
table.

There were three other statements in regard to this
matter in the minutes to be found in the State of the
Case (page 92). They do not disclose any proper ac-
tion, and it is practically admitted by the secretary
of the Board of Health that there is still a motion to
request an appropriation laid on the table.

It will thus be seen from the foregoing, that the
resolution of the Common Council of the City of New-
ark appropriating the seventeen thousand five hun-
dred (]17,500) dollars to purchase property in ques-
tion was passed without proper authority by the city.
Leaving out the question of the inadmissibility of this
resolution by reason of its not being a criterion of
market value, it is still inadmissible by reason of the
irregularity as above set forth. The city had no power
to pay $17,500 to William H. Brown upon the strength
of this resolution, and it was error in the trial judge
to overrule the defendants’ request .

There is further error along this line in that the
trial judge refused at defendants request (see excep-
tion p. 152) to charge the jury that this resolution
was no evidence of a re-sale and that it did not amount
to a sale.

This court would probably consider unsound the
proposition that the resolution is not admissible until
all preliminary steps necessary to its validity have
been proved, but another and far different question is
raised here. The defendant objects to this resolution
and still goes further-than objecting. He shows to
the court that the resolution was irregular and with-
out force. It then, if not before, became the duty of
the trial judge to withdraw from the jury the con-
sideration of this resolution.

The question of the inadmissibility of an ordinance
without proper proof of its validity and force has been
passed upon in courts of Illinois.

Chicago & Alton Ry. Co. vs. itlngjle, 76 111. 317.
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The court in this case held that in a suit against a
railway company to recover for the killing of an
animal within the limits of an incorporated town, on
the ground of an alleged violation of an ordinance of
the town, by the company, in running its trains at a
prohibited rate of speed, it is indispensable to a re-
covery that the plaintiff should prove that the ordi-
nance was in force at the time of the alleged accident.
There the objection was as to the proper publication
of the ordinance.

Scott vs. The People, 89 111. 195.

This case held that where the ordinance in question
was objected to as incompetent evidence it devolved
upon the defendant, The People, to show or offer to
show that the town had authority to pass it. Munici-
pal corporations exercise only delegated and limited
powers, and in the absence of express statutory pro-
visions to that effect courts are authorized to indulge
in no presumptions in favor of the validity of their
ordinance. If in conformity with the express or neces-
sarily implied granting in the charter they are valid,
otherwise not.

Again the courts of Illinois in the case of the City
of Alton vs. Hartford Fire. Ins. Co., 72 111. 328, held,
that an ordinance should be excluded unless the com-
petency of the city which passed it is shown when such
ordinance is objected to. This was an action for a
penalty, under an ordinance, against a fire insurance
company, and the court held in a suit brought by a city
to recover a penalty for the violation of a city ordi-
nance, it is proper to exclude the ordinance when of-
fered in evidence, unless the plaintiff shows or offers
to show that the city had authority to pass the ordi-
nance. And if such evidence is not offered and there
is no evidence except the ordinance itself, it is proper
for the court to exclude it.

There are two New Jersey cases, recently decided,
which we think decide against the admissibility in
evidence of this resolution. They are, the case of the



Mayor and Common Council of Jersey City against
The Town of Harrison and others, 58 At. Rep., page
100, decided by the Supreme Court June 18, 1904, and
the case of Niles against the Board of Education of
West Hoboken, 70 N. J. Law, page 1. The Jersey City
case holds that the contract of a municipality and
other corporations stand on the same footing as those
of natural persons; that a resolution for the purpose
of a water supply in order to be binding on the muni-
cipality under the statute of frauds must not only be
passed, but it must be communicated to the other
party by the direction of the town and must be ac-
cepted in order to constitute a contract, unless com-
municated to the other party in pursuance of a proper
resolution so ordaining the whole matter is inter sese.

The resolution of the Common Council of Newark
of September 12, 1901, did not direct that it be com-
municated to Brown, nor was it ever officially commu-
nicated to him, so as to be binding under this case.

The Niles case held that a valid contract could not
be entered into by a municipality after a resolution
appropriating money for said contract, unless the
provisions of the law authorizing the improvement are
strictly carried out. The strict provisions of the law
authorizing the isolation hospital, as we have hereto-
fore shown, were not strictly carried out.

The resolution was certainly not a sale; it was not
evidence of a re-sale. The trial judge should have
charged the defendants’ request that it was not evi-
dence of a re-sale. He should have also charged that
it was not evidence of market value. It seems plain
that in this case the most this resolution could be
is an offer to purchase. The courts have,
time and time again, held that the market value of
property cannot be proved by offers and that these
offers are inadmissible toward proving the value.

:See cases cited under the discussion of damages at
the end of this brief.
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5.

Plaintiff on his direct examination stated after tell-
ing about the tender of the $12,000 to Pennington that
Pennington had told him previously, that is before
the formal tender, that “they” had a bonded indemnity
against all pecuniary loss. This last statement was
objected to by defendants’ counsel and the court stated
they thought though the evidence in relation to the
bond was not responsive, it was otherwise permissible
and that he would not compel plaintiff’s counsel to
put another question for that reason. Plaintiff’s
counsel then asked, “Did he tell you from whom the
bond of indemnity was given?” and defendant replied,
“I don’t know whether he did or whether Mr. Honiss
did. One of them told me, I understand, that it was
Mr. Snyder, Mr. Heller and Mr. Tiffany had given the
bond. Defendants’ counsel objected that this testi-
mony was incompetent,” and further objected to the
testimony upon the ground that the plaintiff had no
right to show that any bond of indemnity had been
taken by defendants. The trial judge overruled this
objection and allowed the testimony to stand upon the
ground that it was a declaration by either one of the
parties or his attorney in reference to the subject mat-
ter of the controversy.

The fact that the defendants were indemnified from
loss by reason of their refusal to convey is not material
to the issue in this cause. What difference does it
make what actuated the defendants in their refusal if
such refusal was unconditional and wilful. That its
admission was harmful to defendants’ case cannot be
denied. The issue, as we understand it, that is now
presented, is: did John Honiss refuse to convey when
he had the ability to convey, and it was incumbent
upon him to convey by reason of being bound by his
agreement? What difference can it make if the de-
fendants were indemnified from loss by their refusal?
Was the bond given for the plaintiff’s benefit? Did
William H. Brown have any interest in it? Can its



existence have any bearing on the defendants’ testi-
mony? No, it is entirely collateral to the issue. The
trial judge, as has been said, admitted it as a declara-
tion by one of the parties or his attorney, in reference
to the subject matter of the controversy. Not being
pertinent to the issue, it is not admissible on that
ground. This court has passed upon the rule of evi-
dence relating to declaration by parties regarding
the subject matter of the suit in the case of McBlam
v. Edgar, 65 N. J. Law, 637-8, but there is nothing in
that case which would warrant the admission of a
statement of one of the parties to the suit regarding a
collateral matter.

The question of admitting proof of the indemnifica-
tion of the defendant from loss by the suit has been
before this court before in the case of Day v. Donohue,
62 N. J. L., 380-383.

The case in question was a damage suit and defend-
ant on cross-examination was asked if he was insured
against loss if the verdict went against him. Justice
Garrison, in his opinion, says:

“It is not necessary to maintain the broad
proposition that a plaintiff who sues for personal
injuries has an unqualified right to show that the
defendant is insured against losses of that sort.”

The ground, according to Justice Garrison, on
which the testimony is admissible is that it might re-
late to the degree of care that an employee would ex-
ercise. He is required to exercise a certain degree of
care, and in that case the. question certainly has a
bearing on the degree of care a master would exercise.
The point that the plaintiff wished to make is that
being insured against loss the master is liable to be
less careful because he will not be subjected to loss
by reason of his lack of care. Justice Van Syckle and
Judge Depue dissented from the opinion of the court;
they considered the testimony entirely irrelevant.
They did not consider there was any exception which
would allow the admission of testimony like this.



20

We do not doubt that the court is with them in the
general proposition in relation to this class of evi-
dence. It is only when it has a particular relevancy
by reason of its liability to control the defendant’s
degree of care that it is admissible.

in the present case, the testimony did not tend to
establish any fact which the plaintiff below was bound
to prove, nor did it discredit the evidence of the de-
fendant, or impair its value. This action is a simple
breach of contract; action and motive are not the
prominent features. It seems to us that it was en-
tirely irrelevant and as can be plainly seen materially
harmful to defendants’ case before the jury.

It has another bad feature; it is brought out by
the plaintiff in his own testimony. He makes his own
evidence instead of proving it by the agent.

6.

The objections to the admission of the resolutions
of the Board of Health passed on the 17th day of May,
1900, above referred to, on the ground that they were
not relevant or material, are covered by our discus-
sion as to the admissibility of the resolutions of the
Common Council. If resolutions of the Common Coun-
cil were not admissible these certainly were not.

7.

We have assigned as error the refusal of the trial
judge, at the trial, to allow John noniss to state why
he asked William H. Brown what he was going to do
with the property at the time he signed the option to
convey to Brown. His testimony regarding this sub-
ject is to be found on page 76 of the State of the Case.
The court held in refusing to allow him to testify that
it should be left to the court and jury upon the fact
that he had requested to know the use to which the
property was to be put.

It seems to us that Mr. Honiss should be allowed to
testify to the reason why he asked regarding the use to
which the property was to be put. In order for him
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to set up this misrepresentation he must show that it
was a material misrepresentation and that it was
relied upon by him. His answer to this question would
certainly show the materiality of the representation.
It would show his reliance upon it. His answer, if he
had been permitted to testify, would have been that
he did not wish a nuisance or anything that would tend
to lessen the value of the surrounding property put
upon it.

We think that this would be the only evidence on
this line; there is no other evidence which we could
produce. It would have been the province of the trial
judge in his charge to comment upon the reliability of
Honiss’s testimony in this regard; to instruct the jury
as to the reliance to be placed upon it, by reason of the
fact that it could not be contradicted; that it was
something which was in his mind and which no one
else could know.

We think that the objection to his testimony goes
entirely to the reliance upon it and the weight to be
given to it. It is admissible for what it is worth, and
it certainly goes to uphold the plea of misrepresenta-
tion. The denial of the trial judge in allowing him to
so testify precluded him from vindicating himself to
the jury for his refusal to comply with the option.

8.

The error which has been heretofore alleged relating
to .the testimony excluded of Honiss, regarding his
reason for asking Brown what he was going to do
with the property is very much the same as the error
we charge in the trial judge’s refusal to allow Honiss
to testify as to his reliance upon the representation
or statements made by Brown as to the proposed use
of the property. His testimony in this regard can be

found on page 77 of the State of the Case. The objec-
tion as ruled by the court to his testifying to bis reli-
ance upon the representation was that he would be
testifying to what was in his own mind. What was m
the witness’s mind at the time when he entered into
this option he has a right to testify to. (See Moncreiff
on fraud and misrepresentation, page 101.)
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It was necessary in order to support the plea of
misrepresentation that Honiss should prove that he
relied on the misrepresentation. Why should he not
testify to it? Why should he not be allowed to tell the

jury that he relied upon it? The jury are the judges
of the weight to be given to this testimony under the
instruction of the trial judge; but Honiss should cer-
tainly have the right to say to the jury that he relied
upon his representation. If he does not have the right
he does not have the right to set up misrepresentation.

These last two exceptions raise the same point of
law, which has been discussed in several of the states.

Chief Justice Christiancy, in the Supreme Court of
Michigan, passed upon a similar question, denied by
the trial judge, in the case of Beche V. Knapp, 28

Mich. Rep., 54-65.

This was a deceit action, and he says:

“We see no ground for the fourth assignment
of error in allowing the plaintiff to testify that
he relied upon and believed the representations
to be true. This was a vital point in the case;
the evidence was, therefore, clearly relevant, and
no one could know as well as himself whether he
relied upon and believed the representation.”

This character of question has also been upheld in
the case of Mann V. Taylor (Ebersole), 78 la. Re-
ports, 359.

This was another action of fraud. The court says,
on page 359, in regard to motives :

“There is no more striking illustration of the
rule than in cases where it is necessary to prove
motives, or the reasons which prompt one to act,
when, these motives or reasons are to be estab-
lished in his own behalf. The motives or reasons
may exist, but without the possibility of proof,
except by such direct testimony. The point under
discussion may be a forcible instance, it is a
question of what induced the plaintiff to make
the contract. Who can know? Or what particu-
lar facts would show it? Or, perhaps, better, who
could know, or what particular facts would show,
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how some particular statement or fact in the tran-
saction affected his conduct? Where such facts
become material, it is proper for the party to state
them directly. The case of Watson V. Cheshire,
18 Iowa, 202, in principle, supports this rule.”

Pridham V. Weddington, 74 Texas, 354; 12 S. W.
Rep., 49.

The court in this case held:

Where defendant, in an action on a promissory
note, given for stock in an insolvent corporation, al-
leged that the agents of the payee falsely represented
such corporation as solvent and in good financial con-
dition, and that, confiding in the truth of these state-
ments, he made and delivered said note, it was not er-
ror to permit him to state that he would not have pur-
chased the stock but for the representations made to

iiin. The court says:

“The first assignment of error is: ‘The court
erred in permitting the defendant Weddmgton
to state, over the objections of the plaintiff, tha
he would not have purchased the stock had not the
representations been made to him because sue
statement was a conclusion, and permitted the
defendant to decide one of the most important
issues in the case.” We do not think the statement
a mere conclusion, but rather the terse statement
of a fact, which was peculiarly within the knowl-
edge of the witness. What particular influence
acts upon the mind of an individual to induce him
to perform a particular act is known to him
alone until disclosed by his declarations and con-
duct. If there has been no such disclosure, then
not only the best evidence, but the only source o
information on the subject, is the testimony of
the party himself. This testimony, we think,
would be none the less admissible if there was
also proof of declarations and acts inconsistent
with it The whole evidence should go to the jury,
to be ¢onsidered by them in deciding the issue
as any other question of fact. The assignment is
not well taken.”

Thorn v. Helmer, 2 Keyes, 27.
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The New York Court of Appeals in this case held
in an action for fraudulent misrepresentation, that a
party’s belief in such representation is one of fact to
be proved and that the plaintiff’s own testimony di-
rectly upon the point may be received and the weight
to be attached to it is a question for the jury.

The question in this case which was asked and ob-
jected to was as follows: “Did you believe the repre-
sentations so made to you by the defendant?” The
witness answering under objection said that he did
believe them, and the court held the ruling was not
erroneous and held that the case of Seymour v. Wil-
son, 14 N. Y., 567, was decisive upon the point.

The court further said that the impracticability of
contradicting a witness when he is allowed to testify
to the operation of his own mind forms no objection
to the admissibility of such testimony. It is to be re-
ceived and the weight to be given to it is a question
for the jury. See also

Nixon v. McKinney, 105 N. C., 23; 11 S. E., 154-6.

Angel v. Pickard, 61 Mich., 561;

Clazer v. Mason, 24 Mo. App., 321;

Clark v. Marshall, 62 N. H., 498;

Commonwealth, to the use of Bentzel v. Julius 34
Atl., p. 21.

lhis case holds that the rule, that the unexpressed
intent in the mind of one signing a paper cannot bind
the other party, does not prevent the signer from tes-
tifying that certain false and fraudulent representa-
tions were what induced her to sign.

Weaver v. Cone, 34 Atl., 553;

Wharton on Evidence, Sec. 482;

Bradner on Evidence, 390.

It would seem from the way the courts of this coun-
try have looked upon this character of questions that
they are admissible.

They are not conclusions but are statements of fact
which are peculiarly within the knowledge of the wit-
ness.
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The denial of the right to ask them is prejudicial
error, and we think this point alone is sufficient to
warrant a new trial in this cause.

9.

INTEREST ON DAMAGES.

The court specifically directed the jury to add in-
terest to the damages for the number of years from the
time the contract was not fulfilled, up to the date
the jury should render their verdict.

We find but one case in New Jersey which has
directly passed upon the question of the allowance
of interest in the recovery of unliquidated damages.

That case is Speer V. Van Orden, reported in 3 N.
J. L., 232.

The court says in a three line opinion:

“Without deciding how far the master of a
negro is liable for his tortuous acts, interest on
uncertain and unascertained damages cannot be
recovered.”

The courts of New York State have lately rendered
several decisions upon this point which, if this court
adopt, would require the setting aside of this judg-
ment on the ground that the jury assessed interest in
their damages.

The damages in this case were certainly unliqui-
dated. There was no special market value of this
property in question which could be computed or
ascertained to a definite sum.

Gray V. Oentral R. R. of N. J. 15( N. Y. 483.

This was an action to recover from the defendants
damages for the breach of a contract to buy a steam-
boat. Plaintiffs had judgment upon the verdict of the
jury which awarded interest upon the sums in which
the plaintiffs were found to have been damaged.

The court held:

“In actions to recover unliquidated damages
for breach of contract, unless the means are

accessible to the party sought to be charged of
ascertaining, by computation or otherwise, the
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amount to which the plaintiff is entitled, the
thfe plaintiff may not be allowed interest on
the amount of damages found, and the submission

to the jury of the question as to such allowance
is error.”

“In actions to recover unliquidated damages
for breach of contract to buy personal property,
the access of the defendant to means of computa-
tion of damage, as a basis of a right in the plain-
tiff to recover interest, may be established by
proof of the existence of a market value, as dis-
tinguished from the actual value, of the property;
and the recovery of interest is defeated by the
absence of satisfactory proof of market value.”

The court held further: That a steamboat had no
ascertainable market value upon which to compute
interest.

This case was followed in New York State by
8loan v. Baird, 162 N. Y. 327. This was an action
which greatly resembles the present case. It was a
breach of contract to convey certain lands and the
factories and fixtures on the lands.

The defendant instead of conveying it according to
contract conveyed it to some other person and this
action was brought to recover damages for the fail-
ure to convey. The court followed the case of Gray
V. Central R. R. Co. of N. J. and held:

“Any actions to recover unliquidated damages
for the breach of an executory contract to con-
vey property, interest is not allowable unless
there is an established market value of the prop-
erty or means accessible to the party sought to
be charged of ascertaining by computation or
otherwise the amount to which the plaintiff is
entitled.”

And the court held— That in this case the value
could not be computed so that the defendant could
not ascertain upon what sum to pay interest. ,

These two cases are followed by the case of Excel-
sior Terra Gotta Co. v. Dudley 8. Harde, 181 N. Y. 11.
Which holds

“While the old common-law rule has been modified,
which required that a demand should be liquidated,
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or its amount ascertained, before interest could be
allowed, the extent of its modification is that if the
amount due is capable of being ascertained by mere
computation, the allowance of interest is proper.

Where the court, upon the trial of an action to
foreclose a mechanic’s lien, found that there were
defects in the work done and delay in performance,
allowed a certain sum upon the defendant’s counter-
claim for damages caused thereby, disallSowed the
plaintiff’s claim for extra work and then directed
judgment in his favor with interest for the difference
between the payment called for by the contract and
the amount allowed upon defendant’s counterclaim,
the allowance of interest is erroneous for the reason
that the contract price was subject to a reduction for
damages, incapable of being ascertained as to amount
and the claim for extra work was in dispute.”

The New York rule has been followed in the U. S.
Cir. Court of Appeals in the case of Stephens wvs.
Phoenix Bridge Co., 139 Fed. Rep. 248.

This was an action upon a building contract. The
action was brought to recover the reasonable value
of materials and labor furnished by the -plaintiff for
a viaduct which the defendants were erecting for the
city of New York, upon a written contract between
them, and the city.

The court held in this case that notwithstanding
the greater liberality of the more recent adjudica-
tions in allowing interest by way of damages or with-
holding the payment of money justly owing against
the delinquent party, none to which we have been
cited go to the length of allowing it in a case like the
present. The sum owing from the defendants to the
plaintiff was uncertain and unascertainable by com-
putation, at the time of the commencement of the
action.

The case refers to several New York cases
cited along this point.



We refer you also to the cases cited in Vol. 29 of
the Century Digest under title of Interest;, pars. 3540,
particularly par. 35.

See also Jones on Danger, Vol. 2, sec. 1286.

Interest may, in many cases, be allowed in actions
to recover damages for breach of contract. But it
has been decided that interest cannot be allowed on
unliquidated damages awarded in such actions, unless
they are such as might have been easily ascertained
and computed at the time of the breach, from the facts
then known to exist.

(See case cited in Notes.)

It seems to us that although it may have been the
practice of the trial courts in this State to direct
juries to award interest after ascertaining damages
and those damages are unliquidated, that this court
when the matter is now placed before it, will not hesi-
tate to decide otherwise.

The damages in this case were certainly unliqui-
dated and unascertainable.

We can plainly see how interest should be directed
to be added in an action for the failure to deliver
stocks. In that case there is a market value which
is ascertainable. There is a market price for stocks
every day but in the present case this property was
not actively treated in there was no value which
could be ascertained, as can be plainly shown by the
testimony of the experts in this case.

We do not think that the defendant should be held
liable for interest in a sum which he could not cal-
culate and ascertain.

10.

The trial judge erred in his refusal to charge the
seventh request of the defendant. The request vas
in these words

“If the jury believe that at the time Honiss gave
the option, Brow n represented that the property was
to be used for manufacturing purposes, and Brown
afterwards changed his purpose and proposed to use
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it for a materially different purpose, it was his duty
to communicate such change to Honiss, and his fail-
ure to do so absolved HonisS from all obligation to
execute a deed in pursuance of the option. Brown
was thereafter entitled only to a return of the $25
paid with interest.”

His charge in reference to this point is to be found
on page 146 of the printed case. The trial judge
there charges the jury in reference to the materiality
of the change of purpose as to the use that the prop-
erty covered by-the option was to be put. That is,
the change from that of a factory site to an isolation
hospital site. But the judge did not charge the jury
that if they found the change of purpose was mate-
rial then the failure of Brown to communicate it to
Honiss absolved Honiss from his obligation to de-
liver a deed. That is, of course, providing the jury
found this change of purpose material.

The judge charged the jury as follows (bottom of
page 146) :

“That no such disclosure was made is an admitted
fact in the case, and if you find that it should have
been made and that the failure to make it was due to
a fraudulent intent to deeeive the owners, then your
verdict should he for the defendants.

The judge here adds the requisite that the failure
of Brown to notify Honiss of the change of the pro-
posed use must be with a fraudulent intent.

We maintain that if the change of purpose was
material regardless of the question as to whether or
not it was with a fraudulent intent, it excused Honiss
from executing a deed.

The request to charge which is here charged to be
ground of error contained all the necessary facts to
entitle the defendant to rescind the contract, if these
facts the jury found to be true, and the court in
adding that a fraudulent intent to deceive the o\\ner
must be proved, required the jury to find a further



30

fact which was not necessary to entitle the defendant
to rescind and therefore erred.

Snyder V. Finley, 1 N. J. Law 92, holds that a false
assertion or representation by which another is in-
duced to contract is fraudulent though believed to, be
true. And the Chief Justice says in his opinion,

“Whoever positively and generally makes a
false assertion as an inducement for another to
contract with him and succeeds on that ground
is guilty of fraud which vacates the contract. It
must be as represented or it is fraudulent. A
man who does so assert ought to suffer. He
must answer for the truth.”

“The case of Sir Crisp Gascoigne is full of this.
I do not say that Finley was guilty of wilful dis-
honesty. It seems from M. Shares’ evidence
that he might have thought Harris solvent; but
he made an assertion of a matter of fact, which
the jury have found was false; and then as to
the legal operation, his belief of it one way or
the other is of no consequence.”

This case seems to settle the point that the fraudu-
lent intent is not necessary to be proved in order to
rescind the contract.

See Moncreiff on Frauds and Misrepresentation,

p, 310, 317 and p. 321.

“When one party to a contract has made a rep-
resentation which is calculated to deceive the
other party and induce him to contract, he is
bound to disclose the truth, if he is or becomes
aware of it before the completion of the contract.
There is a duty to speak in any of the following three
cases:

1. Where the representation was true when it was
made, but to the knowledge of the person making it
becomes false before it has been conclusively acted on.

2. Where the representation was made in good faith,
but was in fact false; and the person making it dis-
covers the truth before it has been acted upon.

3. Where the person making the representation
knew it to be false when it was made.
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On such communication the deceived party is en-
titled to avoid if he pleases.” (Moncrieff p. 321-2.)

Traill v. Baring (1864), 4 D. J. & S., 329.

Reynell v. Spyre, 1 D. M. & G. 660-709.

Kerr on Franld and Mistake (1st Am. Ed.) 67.

14 Am. & Eng. Enc. of Law (2d Ed.), p. 102, Par. H.
“As was shown in a previous section a person
who makes a false representation in good faith,
believing at the time that it is true, is guilty of
fraud if he afterwards ascertains that it is false
and fails to correct his statement, providing
he acquires knowledge of its falsity before the
contract is consummated.” (See cases cited.)

Page 103, Par. B.

“If a representation has been made with actual
knowledge of its falsity, or with what the law re-
gards as equivalent to actual knowledge, an in-
tention that it should be acted upon and should
deceive will be presumed.” (Cases cited.)

Where the misrepresentation is set up as a defense
in an action on the contract a different case is pre-
sented than in a tort action for deceit.

The New Jersey case of Kennedy v. McKay, 43 N. J.
L. 288, was an action for deceit on the ground of mis-
representation of the agents of one of the defendants
in regard to some stock. The agents were sued with
the principal and the court after finding that the
principal was innocent as to the misrepresentation of
his agents, at the end of the case intimates that a
rescission of the contract might be had in the proper
action and says, speaking of the defendant principal
(page 292) : “By bringing his action in its present
form the plaintiff has given up all idea of rescission
of the contract of sale, and the consequence is that
according to the doctrine of the cases cited, he must
connect the name of the last named defendant (the
principal) with the fraud by which the sale was
effected, if he would obtain judgment against him.”

Cowley v. Smyth, 46 N. J. L. 380.

This is a well considered decision on an action
for deceit. The court held that the intent to deceive
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must be proved in action for deceit and after review-
ing the English cases, cites the words of Park, B —

“We entirely dissent, because we are of the
opinion that, independently of contract, no one
can be made responsible for a misrepresentation
unless it be fraudulently made.”

The court goes so far in this case as to say (page

388); in action for deceit:

“The scienter as well as the falsehood being
proved, proof of the fraudulent intent is regarded
as conclusive. Evidence that the defendant in-
tended no fraud will not be received, and the jury
will be instructed to find for the plaintiff, though
they should be of opinion that the defendant was
not instigated by a corrupt motive of gain for
himself, or by a malicious motive of injury to
the plaintiff.”

The case of Becker V. Atchason, 70 N. J. L. 157,

sets out clearly the difference in proof between action
in tort for deceit and action on contract.

So it will appear that even in actions for deceit,
although the intent is one of the elements necessary
to make out a case, if the misrepresentation is ma-
terial and is relied on and is a matter peculiarly with-
in the knowledge of the party making the representa-
tion and it is false to his knowledge, evidence tending
to show lack of corrupt or malicious motive will not
be admitted, the intent is presumed. Much more so
would this rule apply in a contract action where the
defendant set up the recission of a contract on the
ground of a false representation made, which repre-
sentation was particularly within the knowledge of
the party making it and was relied on by the party
to whom it was made. The court certainly would
not admit evidence of lack of corrupt or malicious
motive in an action to compel a completion of the
contract or for the recovery of damages for the failure
to complete.

The rule of law is well settled that a material mis-
representation of one of the facts which induces a
party to enter into a contract if untrue, and especially
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so if to the knowledge of the party making it, is a
ground for the rescission of the contract.

That the misrepresentation of the purpose to which
the property is to be put is a representation of fact
has been decided by the case of Fdyington v. Fitzmau-
rice, 29 Chy. Div., 479. (1885.)

The defendant issued a prospectus for the purpose
of raising money on debentures, the declared object of
the loan being to complete buildings, buy vans, and
horses, and develop trade, while the true object was to
pay off pressing liabilities.

Cotton, L. J., agreed that the statement in the pro-
spectus “was one of intention, but it is nevertheless a
statement of fact, andif it could not be fairly stated
that the object of the issue of the debentures were
those which were, stated in the prospectus, the défend-
ants were stating a fact which was not true.

Bowen,1L. J.7added: “There must be a misstatement
of an existing fact, hut the state of a man’s mind is as
much a fact as the state of his digestion.

It was pointed out that the intention of the directors
in that case was most material.

“The view that a representation of intention
is a representation of fact, is tacitly acted on in
every transaction of life. The person who buys
on credit represents impliedly at least that he in-
tends to pay, and if it can be proved that when he
buys he does not intend to pay there is a case of
fraudulent misrepresentation.”

The case of Cannon v. Berry, 15 C. B. (6 & Scott.)
597, is also a case of proposed intention, and is one
which would apply to the case before the court.

It will be seen that the trial judge in requiring the
jury to find, besides the materiality of the misrepre-
sentation and .the reliance upon it by the defendant,
the further fact that the failure to disclose the change
of the proposed use (which is to the same effect as a
new false misrepresentation, as can be seen by the
eases previously, cited), must be due to a fraudulent
intent to deceive the owners, required the defendants



to prove a fact which was not incumbent upon them
in order to maintain a rescission of the contract for
the falsity of the representation. The facts necessary
to be proved to form a complete defense on the ground
of the rescission of the contract for the falsity of the
representation are contained in the defendants’ re-
quests to the charge, which requests were denied by
the trial judge to the material damage of the defend-
ant. The jury would have had to brand William .
Brown a fraud in order to find in favor of the defend-
ant on the ground of rescission after this charge of the
trial judge.
{8

The objection that the trial judge erred in refusing
to charge the request of the defendant’s counsel in the
following words: “If Brown’s original statement was
true after he changed his purpose he was bound to
notify the defendant if the change was material and
not having done so the defendant would be no longer
hound by the agreement.”

The same objection applies to this exception as ap-
plies to the exception we have just discussed. :

Moncreif on Frauds and Misrepresentation  (p.
3219, states one of the grounds for rescission of a
contract on ground of misrepresentation as

“Where the misrepresentation was true when
it was made but to the knowledge of the person it
becomes false before it has been conclusively
acted upon.”

There can be no difference between the case where
the representation was true when made but was false
to the knowledge of the party making it before it was
acted upon, and where the representation is false when
made. - If the trial judge was wrong in denying the
Tth request he was certainly wrong in denying the Sth.

12.

DAMAGES.

The questions raised as to the admission of certain

evidence to prove the damages in this case are of the




gravést The ruling of the trial judge on these ques-
tions and the admitting of the evidence of damage
proposed by the plaintiff were vital to the case of the
defendant. . Those admissions were so prejudicial to
the defendant’s case that a verdict followed in con-
formity with this particular evidence objected to by
the.defendant.

\Ve refer to the admission in evidence of thé resolu-
tion of the Common Council of the City of Newark
which purported to appropriate $17,500 for the pur-
chase of the property covered by the option in this
case. 7 7T7-~7 . /7

The admission in evidence 6f this resolution is to
be found at page 27 of the case. Thé trial judge re-
fused to charge in reference to this resolution as re-
quested by defendant and thé requests are to be found
on pages 151-152 of the case’ Exceptions were taken
to the requests to charge and to the admission in evi-
dence of the resolution. * 3 1

The principal ground to these objections is that this
resolution or the testiinony in regard to it is not evi-
dencé of market value.

The rule of damages has beem established in fhis
case as the difference between the price the property
covered by the option would ,bring in the open market
at the time of the refusal to convey, and the price fixed
in the option, namely;3$12,500.

The plaintiff in'order to establish her damages must
prove the market value to be in excess of $12,500, and
must prove this markét value by competent and legal
’évidencé.

is this resolution of the Common Council appropri-
ating $17,500 for the purchase of the property covered
by the option to be used for the'erection of a “pest
house/’ evidence 'of market' value? :

We think notV

It is at most an offer and offers are not evidence
of market value. Offers ate not admitted in evidence
because of several reasons.

In the first place, to admit them is to deny to the



defendant the right of cross examination. Defendant
is not given an opportunity to find out from the per-
son making the offer as to why? he made it, his good
faith in making it*his judgment and knowledge of val-
ues, His experience and ability, to. judge of values or
whether the offer was made in reference to the mar-
ket value or to supply a particular need or to gratify
a fancy. Defendant cannot inquire into the good faith
of the offer*

The testimony is certainly inadmissible as hearsay.
It is a statement of what some person or persons will
give for a piece of property, if they are legally, able to.
They are not present to tell what influenced their
minds in making the price. They are not present to
tell how they made up the figures of $17,500. They are
not present to qualify themselves and tell.of.their
knowledge of real estate and their ability to pass upon
values.

The plaintiff undoubtedly relies to sustain the evi-
dence of the official action of the City of Newark as
evidence of damage, upon the case of Engel v. Fitch,
reported in L. R. 3 Q. B. page ¢114 and afterwards in
the Exeh. Chambers in L. R. 4 Q. B. 659.

The facts in the case of Engel v. Fitch were these:

The defendant sold by auction to. the plaintiff a
lease to a house and the particulars of the sale stated
that; possession would be given on completion of the
purchase.. The plaintiff resold at an advance to a
third party and when requiring possession of the
plaintiff if appeared that'the mortgagor was in posses-
sion and refused to give it up. The defendants were
in a position to oust the mortgagor by ejectment, but
they refused to compléte the sale on the ground of ex-
pense, and the court held that the plaintiff could re-
cover damages, for the. loss of his bargain and that the
measure of damage was the profit which it was shown
he could have made on a re-sale
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In this case the actual damages proven were the
loss of the re-sale. No evidence of market value was
introduced.

The court of Q. B. held that they thought that
this case was not within the exception of
failure of title on the part of the owner and that the
contract to re-sell the lease was good evidence of its
market value, which must be proved by ascertaining
what it would probably fetch.

The court further said:

“And I also agree with the observations of his
Lordship as to the damages upon the re-sale being
within the rule in Hadley V. Baxendale. At any
rate in this particular case the defendants have
made default not because of the state of their
title but because of the improvident contract
to deliver possession.”

In the lower court counsel for the owners raised
the point that the damages sought to be recovered
were too remote when tested by the rule established
in Hadley V. Baxendale, and the court said (page
334):

“We think that this objection also fails. The
purchase of real property sold by auction for the
purpose of re-sale is a matter of every day occur-
rence; and the possibility of a re-sale cannot be
taken to be beyond the contemplation of the
parties to such contract. In all of the cases on
this subject which have come before the court
this objection if well founded would have been a
conclusive answer to the claim for damages, but
none of them was taken.”

This court in its opinion in this case taken up
from the former trial (which opinion is to be found
in 70 N. J. L. 260) cites the case of Engel V. Fitch
(on page 264) and says: “There is no allegation of
any disability in the seller to convey but a refusal to
convey for a totally inadequate reason, and in such
case the plaintiff is entitled to recover for the loss of
his bargain.”

The court that cites Engel v. Fitch.
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We do not think that this court in citing this case
meant to say that proof of a re-sale is evidence of
market value— it simply meant to say that the plain-
tiff was entitled to substantial damages. The case
of Engel v. Fitch has been decidedly overruled by the
case of Bain v. Fothergill, L. R. 7 H. L. 158, and we
do not think that this court will follow the rule laid
down in Engel v. Fitch after it has been overruled
by the English House of Lords in so well considered
a case as Bain v. Fothergill.

Ld. Chelmsford in Bain v. Fothergill says in refer-
ence to Engel v. Fitch :

“In a more recent case of Engel v. Fitch, Law
Rep. 3 Q. B. 314, in error, 4 Id. 659, to which I
shall presently have occasion more particularly
to refer, Lord Chief Justice Cockburn, in an elab-
orate judgment, expressed Ms opinion that the
case of Flureau v. Thornhill was unsatisfactory,
and gave his sanction to Lord Chief Justice Ab-
bott’s doubt as to the soundness of the decision in
that case.

There is, perhaps, some difficulty in ascertain-
ing the exact grounds of the judgment in Flureau
v. Thornhill;