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rnecessary to meet this probable expenditure, and their failur& 
to do so furnished a legal occasion for the resolution of the 
-commissioners that $2,000 should be levied for the protec­
tion of the public health. With this levy, therefore, we can-

not interfere. 
The other levy ordered by the commissioners is for $1, 700 

to meet the expense of assessing and collecting the taxes im­
posed by them, and to meet deficioocies. Although this ob­
ject is not expressly mentioned in the title of the act, yet it is 
incidental to the object there declared (Payne v. Mahon, 15 
Vroom 213) and is within the enacting clauses. A levy for 
such a purpose is therefore legitimate. But the statute limits 
the amount thettefor to ten per cent. of the sum requirea to be 
raised, i. e., lawfully levied by the commissioners for other 
purposes, and consequently according to the views already ex­

pressed, the $1,700 must be reduced to $200. 
The legislature in 1894 passed two statutes on which the 

defendants rely in vindication of the assessments under re­
view.. One of these is a supplement of the act we have been 
considering (Pamph. L. 1894, p. 67), the other is a supple­
ment to "An act authorizing the incorporated cities, towns 
and townships of this state to renew matured and maturing 
bonds." Pamph. L. 1894, p. 57. But neither of these 
supplements reaches the desired end. In the first place there 
is nothing in the title of either of them to suggest that their 
provisions are to have retroactive operation, and under a well­
settled rule of statutory construction such a purpose is not 
implied in language which has full force if applied to the 
future only. Williamson v. New Jersey Southern Railroad 
Co., 2 Stew. Eq. 311, 333; Citizens' Gas l;ight Co. v. Alden, 
15 Vroom 648, 653. Such language in the title of an act 
cannot be said to express a design to validate past. transac­
tions. Secondly, these supplen:ients do not purport to legalize 
taxes levied by a body having no authority to impose them. 
Their professed aim is solely to cure irregularities and ex-. 

cesses in the acts of competent officers. 
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Whether the legislature can by a retrospective statute give 
validity to property taxes previously levied in particular 
localities by persons not clothed with pmver to impose such 
taxes, we need not now decide. Such legislation seems closely 
:akin to, if it be distinguishable from, a special law for the as­
.:sessment of taxes on property, which the constitution forbids. 

So much of each prosecutor's tax as is in excess of his 
·quota needed to raise the $5,700 voted at the town meeting, 
and the $2:,200 lawfully levied by the commissioners, is illegal 
.and must be set aside. 

:STATE, EX REL. MYON I. KIMBALL ET AL., v. WILLIAM 

C. HENDEE, COLLECTOR, &c., ET AL. 

1. School trustees are officers, within article 2, paragraph 1, of the consti­
tution, so that if they are made elective by the people, only male 
citizens can vote for them. 

~2. The status of a de facto board of education, composed of persons ac~ 
tually elected as school trustees at a school meeting, will not be 
destroyed by the action of the county superintendent in appointing 
other trustees upon the supposition that the election was illegally 
conducted. 

On mandamus. 

Argued at June Term, 1894, before Justices DIXON, REED 

:-and ABBETT. 

For the relators, Royal P. Tuller. 

For the defendants, Charles K. Landis, Jr. 

The opinion of the court was delivered by 

DIXON, J. At a meeting held in Vineland on July 27th, 
1894, nine persons were elected school trustees for the town­
:ship of Vineland. On the following day they met a~d organ­
ized as the board of education, took possession of the school 
,property and proceeded to transact the business committed to 
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that board, and thereafter continued in the unchallenged con­
trol of school matters until September 8th. On Septembe~ 
5th, 1894, the state superintendent of schools wrote to the 
Cumberland county superintendent that he was informed Hrnt 
the election of July 27th had been conducted in open de­
fiance of the statute in this, that the votes of women had been 
refused, notwithstanding the act of April 8th, 1887 (Pamph. 
L., p. 149), giving the right of suffrage to all persons, whether­
male or female, in any school meeting ; and thereupon he ad­
vised the county superintendent to treat the election as a 
nullity and appoint other persons to fill the vacancies, under­
the act of May 25th, 1894 (Pamph. L., p. 506), which makes 
it the duty of the county superintendent to appoint trustees­
for any district which for any cause fails to elect at the regn-­
lar time, and to appoint trustees to fill vacancies. Upon this 
advice the county superintendent appointed nine other persons. 
to constitute a board of education. Because of the conflict 
thus created, the collector of the township refused to honor the· 
warrants of the elected board, and hence this application for 
a mandamus requiring him to pay such a warrant drawn in 
favor of Kimball and Prince. 

Under the constitution of this state only male citizens are· 
entitled to vote for officers elective by the people. Allison v. 

Blake, ante p. 6. 
In State v. Deshler, 1 Dutcher 177, it was adjudged that 

trustees of school districts were officers within this constitu­
tional provision. But it is said this adjudication has ceased 
to be authoritative, because since it was rendered an amend­
ment of the constitution has imposed on the legislature the 
express duty of providing for the maintenance and support of 
a thorough and efficient system of free public schools. I am 
quite unable to see how the imposition of this duty affects the 
question whether school trustees are officers, or whether, if 
they are made elective by the people, any other than constitu­
tional voters may vote for them. This duty of the legislature· 
must be performed in accordance with all other constitutional 
provisions. The legislature cannot execute it by authorizing 

NOVEMBER TERM, 1894. · 309 

:28 Vroom. Theberath v. Newark. 

~ lottery, or by passing a law embracing more than one ob­
ject, or by a special Jaw for the taxation of property; nor can 
i t by a law enlarging or diminishing the class of persons de­
n ned by the constitution as entitled to vote for all officers who 
.are made elective by the people. 

The cases cited leave, we think, no question debatable in 
t his court as to the legality of excluding women from the 
privilege of voting for school trustees. 

This decision does not render the act of 1887 inoperatiYe. 
That statute confers upon women the right to vote in school 
meetings upon all questions except the election of officers. 

But if we had thought that the exclm;ion of the votes of 
women was illegal, still the mandamus requested would be 
~warded. For clearly the board which ordered the payment 
-of the relators' claim was the de facto board of education. Its 
members had certainly a color of title, and their actual incum­
bency of office was complete. The decision of the superin­
tendents could neither deprive them of the former, nor oust 
t hem from the latter. Notwithstanding that decision by ad­
ministrative functionaries acting ex parte, the indicia of a de 
f acto board remained. Under these circumstances the acts of 
the board, in which third persons are interested, cannot be 
impugned on the ground that the title of the members is 
defective. 

Let a peremptory mandamus issue, commanding the col­
lector to pay the order in question. 

THE STATR CHARLES M. THEBERATH, PROSECUTOR, v. THE 

MAYOR, &c., OF THE CITY OF NEWARK, AND THE CON­
SOLIDATED TRACTION COMPANY. 

1. Under the Traction Companies act of March 14th, 1893 (Pamph. L., 
p. 302), municipal consent to the route of the railway is not a 
necessary preliminary to an application to the municipal authorities 
for the location of the tracks. 


